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. ■ ■ . OF 

ENGLISH CASE LAW. 


ELECTION LAW. 

[BY xV. H. BITTLESTON.] 
PABLrAJVrEKl’AIiY, 

1. Jteghtvdtiini irf Totem. 

a. City ami Boraugli Voters. 

i. Ocetqiution, 3, 

ii. Premises. 1 4. 

iii. Lodgers. ]'J. 

iv. Yearly Value. 24. 

T. Qiiuii'tying Period. 2L 

vi. R.ales and Taxes. 24. 

vii. Residence, .34. 

viii. Freemen and Liverymen, 31). 
h. County \'ou)rs. 

i. 40,v, F'reeholders. 

a. Estates of J'nheritanoc, 41. 

, b. Estates for Life, 43, 

ii. Customary, Copyhold and otiier 

Tenants, 47. 

' iii, Lessees of Terms of Years, 47.' , 
iv. Occupiers of lOZ. Value, and at 
50L Rent, 49. 

V, luhabitunt PIoiiseholder.s. .50, 

vi. Lodgers, 51. 

vii. ‘‘Lands or Tenements,” Stiffi- 

ciencv of Interest in and 
Title to, 51. 
j viii. . Value, 59. 

ix. Qualifying Period. (!1. 

X. Pro[)erty in Boroughs, G2. 
e. Particuiur Distpialiilcations, G3. 
d. Makinir and Publication of Lists. 
09. 

p. Ghiirns, 73. 

/. IsTotice of Objections, 

i. Form of, 70. 

■■ ,ii.,,,Bervice.' . 

a. Personal, 87. 

b. By Post.,' 88. 

iii. Consequences of giving Notice, 

93. 

g. Revising Barrister. 

i. Power to Amend, 93. 


ii. Otlier Matters relating to 
Revision Court, 101. 

h. Appeals, 105. 

2. Mect'hm of Jfemhen. 
a. The Election. 

i. The Writ, 113. 

ii. Notice of Election.' 113. 

iii. Candidates, 113. 

iv. Agents, 11.5, 

V. Nomination. 117, 

vi. Returning, Presiding, and otlier 
Otlicei’s, 117. 

vii. The Poll, 120. 

viii. Counting the Votes, 124. '' 

ix. Deidaration of Result of 1*611, 
124. . . : ■ ■ V 

x. Return of Name of Buece.ssful 
Candidate, 124. 

xi. .Electiou Expenses, 125. 
h. Petition. 

i. Parties,. 128. 

ii. Abatement, 128. 

iii. Grounds of, 128. 

iv. Form of, 128. 

V. Time for Filing, 129. 

vi. Security for Costs, 129. 

vii. Service, 130. 

viii. Particulars, 130. 

ix. Amendment, 131. 

X. Discovery. 132. 

xi. Withdrawal, 133. 

xii. Trial, 133. 

xiii. Costs, 1.38, 

e. Corrupt an<l Illegal Practices. 

i. Bribery, 141. 

ii. Treating, 147.. 

iii. Undue Irifl-uence, 148. 

iv. Illegal Practices, 148. 

V. Election. Commissioners, 150, ; 

B. Municipal, 
l.Jfurgessen. 

<i!. Occupation, 132. 

1). Residence, 154. 
e. Rates, 165. 


1 



The voter occupied for the qualifyin,!' year as 
his resideiice a room in a dwelling-house at a 
weekly rout, and had a right of iiigrosH aial 
egress hy tlie stairs, passage and front door. He 
had a key of his room and also of the front door. 
All the rooms of the house were let to tenants as 
theii- residenees with the like rights. During 
the qualifying year one of the Icmants (piitted 
his room and gave up his keys to Uic landlord, 
who thereupon took the usual steps to ohhiiii a. 
new tenant. The hindlord did not re, side in the. 
house, noi‘ exercise any control over it, uor, in 
fact, have any control except such (if any) as the 
, law would confer on him by the vacating of the 
room by the out-going tenant : — Held, that the 
voter w'a.s an inhabitant occupier of a dwelling- 
house within 80 & 81 Viet. c. 102, s. 8, and 
11 & 12 Viet. c. 26, s. S, and not itrerely a lodger. 
Awhetm v. Bujilis, Colt. 289 ; 52 L. J., Q. B. 


A. PAELTAMENTAllY. i 

1. Registkation op VoaVERS. 
a. City and Boroug-R Voters. 
i. Oceupnt'ion. 

See also cases wider h.. 1, a. ii. (col. 11), .. , , „ 

A. 1, h. V. (col. .50), and vnder B, 1, a. (col. 152). 101 : 10 Q. B. D. 577 ; 48 L. T. 342 ; 81 W. R. 

• 288; 47 J. P. 3.56— C. A. 

Whether any Occupation of Rooms in House Where the revising barrister finds as a fact that 
as Owner or Tenant.] — Although by the Parlia- a voter, during the qualifying imriod, sc'.pariitely 
mentary and Municipal Registration Act, 1878 occupied as a separate dwelling-house two rooms 
(41 & 42 Viet. c. 26), s. 5, the term ‘‘dwelling- on a fiat in a tenement house, having the exchi- 
house ” in the Representation of the People Act, sive control of the said rooms and the use of the 
1867 (30 & 31 Vict.c. 102), is to mean part of a stairs, yanl, &c., in common with the other in- 
house separately occupied, yet in order to be mates of the tenemcitt house, the fact that the 
entitled to the borough franchise as the occupier landlord also resided in the house does not per sc 
of a dwelling-house, the person must have an as matter of law disfranchise the voler. Whei'e 
occupation in respect of which he can be rated the inmates of such a house are otherwise duly 
to the relief of the poor, and therefore he is not qualified, in order to deprive thorn of llio fraii- 
entitled to such dwellmg house ' franchise by chi.se as inhabitant householders, the landlord 
reason of the occupation of part of a house if must so reside iqjon the })rennses as to retain liis 
he occupies such part as a lodger. The tenant quality of master, reserving ttj himself a general 
of two rooms, which he took unfurnished at a control and dominion over the whole structure, 
weekly rent, had the exclusive use of such M-Laiifjhlhi v. Chambers, [1896] 2 Ir. R, 497— 
rooms, and a key of the outer door of the house, o, A. 

His landlord had also a key of the outer door. A tenant of a set oftcUamhers in the Inns of 
and resided in aU the rest of the house, but sup- Court, forming a house within 2 Will. 4, c. 45, 
plied no attendance or service to such tenant s. 27, docs not cease to oecupy them within the 
Held, that such tenant occupied the room.s as a meaning of that section, by letting a room un- 
lodger, and consequently that, in respect of famished to another pev.sou, lie himself still 
such occupation, he could not acquire the dwcl- retaining annlher room fur hi.s own nse, and 
ling-house franchise under the Representation being bound to supply a clerk, a laundress, and 
of the People Act, 1867. lirailley v. Jiaylls, coals for such person, and pay the rates anti 
Colt. 163 ; 61 L. J., Q. B. 183 : 8 Q. B. D. 193 ; taxes, though such person has a'kev of the outer 
46 L. T. 253 ; 30 W. R. 823; 4.5 J. P. 847 — C, A, door and may look up his room if he itleases, 
The tenant of two rooms, which he took un- SmfJi v. Lawastci\ 1 J-Iopw, & C. 287 : 39 D. .J. 
furnished at a weekly rent, had, in common with C. P. 33 ; L. R. 5 U. P. 24{; ; 21 1 j. 3’ 492 • 18 
the other tenants of the house, which was whoUy W. R. 170. > - • . , 

let out on similar tenancies, the use of the pas- A. occupied, as a conntiug-house, a room in a 
sages, staircase, street door, and usual convc- house, the landlord of which also had a cuunting- 
mences of the house. The landlord and not the house there, but did not reside t here There wa.s 
tenant was rated, and the landlord did all an outer door, whicli was loi-kcd at night. A. 
repairs mside and out, but he did not reside in had no key of this door, nor was Ihci’c any kev- 
tbe house, nor did he, save as aforesaid, retain hole on the outside. A person employe.! a.ml 
, theeontrolanddommionoverthehouse orrender paid by the landlord lived in the house for 1 he 
any services to any of the tenants ;— Held, that purpose of protecting the premises and letting in 
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the several tenants when the outer tloor was 
closed ; — Held, that A. was tenant of a cnnnting- 
lumse. within ‘1 Will. 4. c. I.'), s. 27. JJowtuwi v. 

(■'. E. - 10 ; 2 Lntw. lletr. Cas. 8:1; 17 
L. C. ]’. :]1 : 11 Jur. ‘JiKl. 

One who has vlic exednsive occupation of apart- 
ments in house, at a rent, having a key of the 
■outer <loor, and free and uncojiti'olled access 
■tliereto at all times — thelandlorcloccupying apor- 
tioit of the premises, but iiot residing therein- — ^is . 
entitled to he registered as tenant of a building, 
witluu 2 Will. 4, c. -In, s. 27. Tumn v. Lwltrti, 
C. ?). 28 : 2 Lutw. Rea. Cas. Ih ; 17 L. 0. 1*. 
27 ; n Jnr. i)'J8. 

Btit the; occupier of part of a house, where the 
landlord reside, s upon the premises and retains 
the key of the outer dooiv is a mere lodger, and 
is not a person occupying as owner or tenant. 
.Pift/i V. >Smc(ll(‘.>i, 7 Man. (k G. So ; ,S Scott (K.K.) 
1)07 ; 1 Lutw, ileg. Gas. lOd ; Barr, k: Arm 8-14 ; 
14 1;. .J., C. B. 78 ; 1) Jur. (JU.' 

The oecupici' of part of a hotise, who has fi key 
of the outer <lot)r, the landlord nor residing in or 
occuiiyitig !iiiy portion of the premises, is entitled 
to a vote. Srove v. Ifufindf, 8 Scott (N.K.) DID ; 

7 Man. k G. 1)5 : 1 Lutw. Reg. Gas. 198 ; Barr. 

6 Am. 855 ; 14 L. J., 0. V. 74 ; 9 Jui’. 70. 

B. occupied three rooms on the Hast floor of a 
house, in which the latidlord resided. He had a 
key to the outer door. There was no internal 
communication between the three rooms, each 
having a separate door opening upon the landing- 
place ; — Held, that he was not entitled to be 
rogistereil. v. Pci‘liht.s, 8 Scott (ix.R.) 983 ; 

7 Man, k G. 15() ; 1 Lutw. Reg, Cas. 255. 

A. B., C. D. and E. were the lessees of a house, 
and alone w'ere liable for the rent. 'I’liey were, 
however, members of an association, out of the 
funds of which the rent was, in fact, pai<l, and 
whose servants, also paid out of the funtl, had 
charge of the premises, which were ttsed for the 
purposes of the association, ^'arious members of 
the association traTisacteil the business of the 
.association upon the promises, and each of the 
lessees, when in London, fre.^ttented the premises, 
and transacted thei'e the business of the associa- 
tion, and partly their own affairs : — Held, that 
the revising barrister was j ustifled in lindingthat 
these lessees occupied as tenants. Liich-tf v. 
Prit/Jit, 2 G. B. 198 ; 1 Lutw. Reg. Gas. 458 ; 
Barr, k Arm 787 : 15 L. J,, C. P. SoT 10 Jnr. 75.' 

A master ropeinalcer in the dockyard at Chat- 
.ham. oectipied a house (as his residence) within 
the dockyard, belonging to the commis,siouers of 
the Admiralty. He paid no rent in money for 
;it, bub had it as part remuneration for his services ; 
no part of it wa.s used for piddie piurposes, the 
■olliet! at which he performed his public services 
being at a distance. It he had not had the house, 
he would have had uu allowance for a house, in 
addition to his salary : — Held, that he occupied 
iho house as tenant. Ifuglu-xx. Chritham Uver- 
,v«r/-.v, 7 Scott (x.E.) 581 ; 5 Mam k (L 54 ; I Lutw. 
Reg. Gas. 51 ; 18 L. ,3., G. B. 44 ; 7 Jur. 1186. 

A sergeant on the permanent staff of the 
militia, as such occupied a lioiise elo.se to the 
premises in- which the arms, accoutrements, &c., 
of the co)'i)K were stored, u'] lich was built, expressly 
for tlu' aeeununodation of the. mcTi employed in 
looking after the stores, under the provisions of 
the ililitia Act, 1854. The Imuse was assigned 
to him by the, commajuling officer as a pkice to 
live in ; and, if he. left it without the permission 
of his officer, he would be guilty of a breach of 
discipline, for which he would probably be dis- 


missed the service ; and lie was liable to bo 
tumei.1 out at any time. He had 2,v. 4t/. per 
week deducted out of his i)ay, as occupier of the 
bouse ; but he would not receive the 2.?. 4(7. 
extra if he resided elsewhere. He could perform 
the duties recpiired of him equally well if he was 
living elsewhere, which he might do with liis 
officerls permission : — Held, that the sergeant 
did not occupy the premises as tenant, within 
;80 k 81 Viet. c. 102, s. :3. Fo.i- v. Dalhi.^ 2 
Hopw. & C. 261 ; 44 L. J., C. P. 42 ; L. R. 10 
0. -P. 285 ; 81 L. T. 478 ; 28 W. R. 244. 

The surgeon to G,reenwich Hospital occupieil, 
as such surgeon, the house at the infirmary of 
the hospital, wliich is appropriated by the Lords 
of the Admiralty to the person holding that 
appointment. By one of their i-egulations, it is 
required, that all officers having separate aparr- 
ments are t(j inhabit tliose assigned to them ; and 
that no exchange or other appropriation of 
apartments is to be mfide wiibout express per- 
mission. There is also an order in force by the 
inspector-general of hospitals, that surgeons of 
hospitals, when not provided with a residence 
%\utliin the hospital, are to be allowed 156'. a week 
lodging-money : — Held, that he did not occupy 
as tenant., inasmuch as he was required to occupy 
the same with a view to the more efficient per- 
formance of his dutie.s as surgeon. JDoHmm v. 
Jonef!, 5 Man. & G. 118; 8 Scott (]sr.B;.) 80 ; 

1 .Lntw. Reg. Cas. 105 ; Bai'i’. & Arn. 248 ; 13 
L,J„C. P.126. 

A. claimed to bo registered as occupier of a 
house of the requisite yearly value to confer a 
vote ; the revising barrister found that he was 
the keepei- of the Guildhall at B. ; that the house 
was the residence assigned by the corporation to 
the haU-kceper. and in which he was requircfl to 
reside, and that it was noce.ssai'y, for the due 
perft'irmance of his duties as haU-keeper, that he 
should reside there : — Held, that this was an 
occupation as servant to the corpoi'atioii and not 
an occupation as tenant. Chifh' v, 8t. Manj, 
Jit/rif St. Edniuiids, 0 rer.sffer.'i, 1 G. B. (x.S.) 218; 
26 L'. J.. C. P. 12 ; 3 -Jur. (N.S.) 645 ; 5 W. R. 21, 

A lay clerk, appointed to his office by the dean 
and canons of Windsor, which office he held for 
life, or so long as he discharged his duties, which 
did not require residence, occupied a house, (um 
of a number of houses, the freehold of which 
was vested in the dean and canons (that number 
being less than the number of lay clerks) ; he 
was not obliged to reside in it ; though he 
could let the Iiousc wliich he occupied without 
the pei'inission of the clean tiud canons, lie was 
notentitled to vote Ibr the borough, either as oumer 
or tenant. JirUlgeiontpr v. Duratit, 11 C. B. (k.s.) 
7 ; K. k G. 377 : 31 L. J., C. P. 46 ; 8 Jur. (:n.s.) 
590 ; 5 L. T. 491 ; 10 VV. R. 171. 

A hospital incorporated by act of parliament 
consists of a master and twelve brethren. Each 
of the broil iren is appointed for life, and takes 
oath, upon election, to obey the master and cer- 
tain rules, for disobedience of which I'ules he may 
be removed. He also occupies exclusively cci'tain 
rooms in the hospital of greater value than 107. 
per anuiini, for which he is rated to the parish : 
— Held, that such occupation does not', under 2 
Will. 4, e, 45, s. 27 (repealed), give, a borough 
vote, as it is not an occupation as owuier oi' 
tenant, the ownership being in the corporation 
aggregate, which must be taken also to occupy 
in the pemons of its individual members. Ilmfh. 
V. Huijnmx 0. B. (H.S.) 389 ; K, & G, 99 ; 27 
L. J;, C, P. 50 ; 4 Jur. (n.S.) 664 ; (» W. R. 52. 
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Ratuigisuirtnietestofocciipationasteuau^^^^^^^ any J'f ll.'l.l'by'vUe 

Th(- menibers of the elccmnsYiiary toundation ‘^1 1 1 a- luiu b.'ciuwe he was 

of the Military Koifrhts ?j!i^'uM'to\‘ailtivate it hi'iitsell' :--ih'l(l. that Hie 

cartitkil tovote for the borough cl-u, .nut had a freehold interest in the house to 

thecnu.titutiouofthebo(ly,andthet^ iSrh<‘ ^ apiioittuH. and that his 

nu-Klo of their ai.i,ointoeuts,slH.w^^^^^ not of sue 1. au eleemosynary 

do not occupy the rot.ins 'vhif . thp hold n 

nrtue of such appomtraeuts. ^^^tlm^ fin ca 1 \ uihabilaiU oceupiei luaUi el 

Windsor, either as o™s or tctraiit.^, the ^ vi T i " 5 Fn/rr v. Jio<L mIuo/k 1 HopA-.V: 
estate being in the de;ui ant S' L. J.. ('• 1’- 18.V. L. d. 1 (M’- ^ 

and the occupation being cntiieL>_ ol an act . _ 2i)-l. 

mnsyiiary character, nlthtmgli duruig^^gotu x - . sj^ival ' Iviiiahts of Windsor were ineor- 

havioiir. Hmiilcil v. Btiuki,, K. ^ | hv re vd charter. According to tlie rules 

w^ was oi; a collegiate 

: 492 ; 7 A\ . 11. d W. u„,. An nCf..iivi (.Ti-micter the inendiers dined togetliei in a t om- 

.dbir‘s.r;“«'^wi. ; 

the trustees, who, until such dcnusc.hatl luinse 3 r’^i' !nSu ..mniees or breaches of disei- 

occupied them, paying rent to the cestm .int ml j^ ™ ^ j ;__fiol,l, that 

trust, without the interference ot his fu-tms ec . ^ ^ eacli kniglit ccU as a inomiier of 

—Held, that assuming any valid oh]ectjoii to ‘jj' sulpee.t to regnla- 

SiHSHSinIS 

separartdy ami cxclmivcly foi his dSu.te? who arc appointed for life, and li\o 

Claim as Lodger, though Landlord has not ,,j|! fi^. canons lie is elected ami ilecveed to he 

Control of Outer Door.]— See Eihrnnli^ v. Litnij. installed, iuid thereupon takes possession ol his 

Bmwii'it C((M-. eol. 2d. house. Each canon repairs his luiuse at ins own 

. exiiensc ;— Held, tliat the proper luferetiee WHS 

Occupation of Part of House, where Landiora canon holds his liouse as a corporal ion 

lives iu House.]~Scf Hiujun htcn'ptf., and nieiuber of the chapter ; and 

CamphellY. f'/n/jw/icAv, col. 2t). that he is therefore entitled to a vote for the city 

As to Who is an Occupier of a DwelUng- iit vesiioct of it. Idnv? y //nn4j//fm/. 1 
h.u».]-,se» V. /*(..<, ...1. 25. SSe j':; ^ I'- !'■ " > '• 1 . 2s. . .1 

Exclusive User of Eoom in Father’s House.] 

—See Jipul V. BMter Tmni CIrrh. eol. So. Occupation as Tenant— Severance of Rever- 

' ,, , siou Premises consisting of tive closes of land, 

Occupation of Tenant not affected hy another 6 buildings ol; tlie animal value 

Eight of Eesidenee.]— See Innnh v. Lore, eoi. 

. »0- attheyearly lait of 40Z. : pidor to the last (lay 

Whether any Occupation of House as Owner of ,'iiily. IS.V.), the landlord as.sigued his interest 
or Tenant.]— A pei-son cdaiined a borough vote in the barn and other buildings to a tliird ])erson 
ill respect of his occupaliou of one of a series of for the ex])re^,s purpose of dopiiying the lemiiit 
houses known us Lord Coiung.sby‘s Hospital, to of the rigid of voting, the jirminsei, ret-.uiied by 
whieh he had been duly nmninated. The per- the landlord not being siillu‘ient ol theinselves to 
sons who oeeupv these house.s are mmiinatcd confer a vote:— Held, that the rcynusil tons o 
bv the owner of certain o.states, out of which 2 Will. 1. c. 4."), s. 27 (repealed), m tyspetd oi 
lixed payments arc made to such occupants, occupation under the same landlord tiad lieim 
who are called servitom, and are subject to ccr- substantially complied with, ami that the sevor- 
taiii rules made for their govemmeut in lt)14. aiiee of the reversion did not affect the tonam s 
when the hospital was founded, and which they right to be upon the register, the taking iroiii 
must olicy under the penalty of a fine. They the same landlord of premises of suthcient value 
pay no rent, and clothes and coals are supplied being the principal test relied on by the legL- 
to them out of the funds of the hospital. When lature. Smerdnn v. Tii(‘kor, 7 (k lb On.s.) IL ; 
a man is appointed to one of the houses he holds K, & Cl. SUo 29 L. J., C. P. 98 ; G Jur. (N.s.) 
it, with a garden near to it, for life, and cannot 557 ; 1 L. T. 549 ; 8 W. 11. 1.51 . 

. be disturbed in his occupation by any one, except 

I for a murder or a felony, or something of that Bankrupt continuing to Occupy. j— A yearly 
kind . None of the houses had ever been let by tenant of a dw-elling-honsc was adjudicated bank* 
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ruiif. l)ui his oftnijiaTinn of the house, wis never Under an Unlawful Agreement.] — A parhua-- 
(listurJx'd. and, after the iidjudieation, the land- ship of twent.y persons for carrying on the 
lord. I at the iwual quarter-day-, ac.(;eptcd the rent business of farming, is within the Conipanies 
from him. Xo act of any kind in relation to the Act of 1802 (2.') A 26 Viet. c. 8ii, s. 1), and if intt 
baidnaipt or the dweJling-house was ever done or registered iiudor that act is illegal. Ihirriti v. 
signified by any one ottieially cotnieeted with the Ainenj. 1 H. A li. SaS ; 1 IL A P. 2!ll ; So L. J., 
itaukrnpicy. Ar tlie next revision of the parlia- C. P. 89 ; L. R. 1 C. P. 148 : 12 Jur. (x..s.) Ki.o ; 
rneiitary and iniiniciptil list.s of vofers of the lo L. T. ntU ; 14 W. 11. 199. 

horougli in winch the house; was situate, objec- Where land and bulldhigs have been rented 
lion was talcm to the name of the baukrujit by such partnership for carrying on such business, 
being retained u])on the lists, on the ground that, tiud the only occupatuni by its members is a 
as by the 20th setdion of flie liankruptey Act, constructive one arising out of the occupation of 
IbH.l, the property of the bankrupt vested'in his one who acted as manager, no «iualiiieatiou to 
trustee, and as the bankruptcy occurred within confer a borough vote t;an be aci[nire<l by its 
the ([ualifying period, the bankrupt ba<l not members, as the occupation cannot be shewn 
occu])ieil tile house as tenant during the whole wit bout disclosing the illegal partnership. Il>. 
of the period within - the ineaning of 80 A 81 ■ . „ \ i : 

Viet. c. 102, s. 8, suh-s, 2 Held', that the un- Successive Occupation. ] — A person on the 
.iisturltcd holding over of the bankrupt, tf)gether register, whose iiualiiication is tliere dcr^cnbecl to 
with the subsequent sufferance, cotisent, and be land in his occiipattou^ in a particular parish, 
I'cceiiit of rent bv iJic landlord, constituted a ’rrho afterwards, dining the year, changes 

tcuaucy liv the bankrupt as tenant to the laud- occupatiou for other land iii the same parish, 
lord from the date of the adjudication, and tliat, send in a new chum, or ho cannot retain 


i <ic(;u]>aricy being otherwise continuous, he was 
titled to have his name ixdained upon the lishs. 


his occupatiou for other land in the same parish, 

, must send iu ii new claim, or ho cannot retain 
his name on the list, although the description of 
I the quiilification on the register will apply 


-l/ltcAw// V. d/cfr’a/rc. Fox. 201 : C.o L. ,1.. Q. B. equally to both occupations. v 

24 ; r hoi'll 1 fb B. 2'o0 ; «4 L. T. 88 : 39 W. R. « " i - Lutw. Reg. Las. 4 ; It L. J., G. i , 

109 ; 55 ,T. ?. 214. Of) ; 11 Jur, 948. 

' ’ ' ' ’ ‘ _ Where the right to vote depends upon the 

Occupation of Room in Ractory.] — The fact of occupation of jiremises iu immediate succession, 
the landlord contracting to furnish, and furnish- the wliole of the subject-matter coinjiosing the 
iiig, power from a steam-engine to work a sjiin- qualification must be fully described in the 
ning-inuchine iu a room in a factory, docs not regi-ster, Ib. 

destroy the exclusive character of the ocenparion A claim to the parliamentary franchise may be 
of a tenant of the room. Wriiflit y. Sfoettpurf sustained by coinlnning a series of occupation of 
Ttmn, Cirri', 1 Lutw. Reg. Gtis, 82 ; 5 jMaii. A (4. dwelling-houses during the qualifying period — 
88 : 7 8cott (N.u.) 561 ; Barr. A Am. 8!» ; 18 (^u) partly by vii-tue of service, aiul parrly umler 
L. j.. C. r. all; 7 Jur. 1112. oi-cliiiaryLcnaucics, or (bj wholly by virtue of 

„ . .service.' Tori.s-Ji v. Cl/n-l- IS L. 11., Ir. 28.5~- 


Occupation of Stand or Stall in Market.] — A. ' 


ami B. occii])ieil respectively a stall and a stand 
iu Hpitaliiehts Market. A stall was erected on a 
lixecl stand, u]>on which A. exposed goods for 
sale. The stiind was a fixed standing ]ilaee for a 
cart, from which B, ccmld uffer goods for sale. 
The whole area of the marker was leased by one 


G. claimed a vote for the borough of Lewisham 
in respect of the occupation of two houses iu 
immediate succession, the bast house being 
situated at Beckenham, and the second at Lower 
iSydeiiham. Jfeforc the passing of the Redistri- 
b’utioii of Seats Act, 1885, both Beekeiiham and 


TL, who allowed A., B., tuul others to occupy such >SyqL‘iiluiin were included in the west 


stalls or stanils at fixed prices, admittedly of an 
annual value exceeding In/. Tlie stands were 
not marked off. hut rbeir limits were known to 
.H. and to the occupants of the market. If a 
staiul was not oconpiecl on any ]iarticnlar iiuirkct 
<laj' hj’ the person paying fur the right to occupy 


division of the county of Kent ; but by that act 
Beekeiiham became included in the Seveuoaks 
division of the county, and Lower Sydenham 
became included within the area of the parlia- 
mentary borough of Lewisham, which borough 
was tiieii first created : — Held, that <1. was 


it, II. couli I allow any other applicaiit to occupy it, p) registered as a voter for the 

but flic jn-icc agreed upon tor the right lo occupy of Lewisham by virtue of s. 17 of the 

was pai< I whether the stand tvereiiccupicd on the Redistribution of Seats Aet, 1885. Down v. 
several marker days oi- no. il. cnuld give A., B., q-;. . r,,- q_ 

and the other occupants of -tails or stands notice A iierson is entitled to be put on the list of 

to quit at any time, whicli wiis sometimes given who Jias occupied during the qttalifying 

verbally : — Held, that A. t]i>d b- “‘oceiqneil laud Rj immediate succession a series of dwel- 

ur teuenieiit of. an aiuiunl value of not iess^tlian Ijug.iiduses jiartly by virtue of service and partly 
lof. as tmiants” within the meaning or Hs. a and ordinary tenant. JVirhohou y. yrooian, 

7 C?), <.)f the Keprcsenraliou of the Fenple Acf., 150 ; 59 L. J„ Q. H. 104 ; 24 Q. B. D. 145 ; 

IS, SI. as defined by s. 2, of the Reform Act, gj T. 818; 54 J. iM6(». 

1882, and were, th(>rcfure. entillod to iie registered 

sis voter- on the occupiers’ list. ffti/J y. Mrtrnf/r, Rating.] — Sec Motje.r v. Dxrott, and 

Fox, 227; 61 L. J .. Q. B. 58; [1892] 1 Q. B. 2tofjert) v. col. 27. 

208 : 66 L. T. 496. ' ' ^ , 

Occupation of Two Houses, where no 

Husband and Wife-Wife Tenant of the Quau* claim for Houses in Snccession.]-— See TorWi 
fying Premises.]— The husband of a married j£en,i(.,,gan^ col. 50 ; Unrnnn v. Wont Ham Town 


wmnaii, who eanacd on business in her own name | 
iu premises occujiiod by lier as teimiit, and fori 
which she paid the rates iiml taxes, isuotquali- 
iieii to vote in respect of such premises. Prentice 
V. Marliham, Fox, 801. 


CVrrIt; col. 98 ; Fonltett v. Kaufman, eol. 94 ; and 
Bartlett v. Gihlm, col. 97. 

Joint Occupiers.] — Two elaimants claimed in 
respect of a " house and land joint,” am,! occiqiied 
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•a chvellmg-house which they rented above the when all three niovefl bach into Ihc preinist's <.r 
valueof 20 Z-. a year, but withno laud attached to which tlu ralb.'r was l(Miatil. am! winch lja<! 
it cxceih a warden. On behalf of the claimants been rebuilt in tb(‘ nilci val I li(‘ son. paid flu* 
it was contended that the case came within the rent and pnorrates of llie i.rcniirii's oi wlucli tlicy 
cletinition of a U)/". qualification under the Ueform tvore the tenants, but the iailu'r tyas Mircty foi- 
Act. 18:12. s. 20, a house being a tenement. It the rent and jiaid all the hmiseliold expenses nl 
was objected that one of the claimants’ names the cstablishincnt. iueluding tlu' maintenanei' nf 
Ufisalieadyon the oveiseeis’ occuineis’ list for his two sons — Held, that tlu soiis\\in (iititiid 
the same house, and that two person, s could not to the franchise as joint ratisl occupiers ol the 
have a joint occupation of a dwelliug-honsc premises of which lliey wcnyleiiiints. ,1/eme'// v. 
under the Kopreseiitatioii of the rcople Act. /''//rf/n/ienv, [LSi)-!] 2 Ir. !l. .571 ('.A, 

1867, s. :-5 Held, that the objections failed, and „ . 

that both claimants were entitled to be regis- Joint Tenancy — Separate Occupation. j ~ A 
terod in resiicet of the ([iialitieatinn. Driiitt v. claim to he phie.ed on the register ot paiiiti- 
fr'e-wZ/h/v, Fox, 12:-5; 08 L. J., Q. B. ItM) ; W mentary voters may be .sustained by etieli of t wo 
L. T. 5125. . persoiis who are piut tenants ot an entire- 

’a.* being le,s.sec of a mill for a term of -ninoty- bolding consisting of seiiarately rated dwelling- 
niue yeans, at :-15UZ. rent, terminable on lives, lionses and laiul, pay a single rent, ami accept, 
tooh B., C. and D. into partnenship in lUo reccijits in their joint names, but live eae!i in 
busine-ss which he carried on at the mill; they one of the dwelling-hoiisos sejiurately, and work 
lived in the house with him. and each paid one- portions of llie land severally, and Iht' remainder 
fourth of the expoiise.s. including rent, ami jointly. 7'erb‘/i v. f.-Vcrt-/.’, IS L. U.. Ir, 2.8S)— (’. A. 
received one-fourth of the prolits : all four were 

rated for the premises Held, that B.. 0. and Service Franchise— Occupation of Bedroom 
D. had each a right to a hnrougli vote, ami lind hy virtue of Office or Employment --Tenant of 
properly claimed' to have their names inserted on Dwelling-house.]— H., a, servant , oeenpied ex- 
the list of 10?. oecnpiers as for one nndividod cliisively, by virtue of his service, a Fnrni.shed 
fourth part of the house and mill, //ayerx v, bedroom in a dwelling-house belonging to hi.s 
Tlui'reif, Iv. & G. 1(50 ; .5 C. B. (N.s.) IF; 28 H. J.. master, ami bad in common with anolbei- young 
C. P, 17 : 5 Jur. (N,s.) 100 : 7 W, 11. 17. man the. use of a sitting-room in the same hoiist', 

A person, otherwise qualified as an inhabitant All the furuirnre belongi-d to the master, who 
occupier, as owner or tenant, of a dwelling-house did not reside in the house, but hud free access 
in a borough, under 30 & 31 Viet, c, 102, .s. 3, at all times to every imrtion of it exei'ltt H.'s 
does not become a joint occui»iei' within the bedroom, and had access to it whenever he tisked 
proviso, and so lose, his qualification, by letting for the key. which he htid a right to demand 
to a lodger the exclusive use of a bc'dioom and whenever he chose : the beilrooins were luadt* iqi 
the joint use of a sitting-room. v. by a ebai’woman who was paid by tin; master 

M‘6fon'e}t, 1 Hopw. i; 0. 27.”) ; 3‘.) L. C. P. 550 •, anddul not reside on the premises: — Ilehl, that 
L. P,, 5 C. P. 230 ; 21 L. T. 4(52 : IS W. II. 1(57. [ H. was entitled tt> the fi'atmltise, JhiHfioii v. 

G. and W. jointly rented a sitting-room, and ('humhorn. 18 L. U., Iv. (58 — (!, A. 
each of them had a bedroom in the same house. 11. was foreman of a sho[) and place of Inisiness 
The three rooms were of the recpiisite value : — in which a munber of young men weriu'inployed. 
Held, that the claimants were entitled to the By virtue of that employment he and they lived 
franchi.se. (rillilnncVs Cane, 28 L. H., Ir. 280 — in a separate honse in which he Inid a bedroom 
0. A. that he oeenpied exelusiv<'ly. Ho and the otlu'r 

The four canons of Bangor Cathedral by ar- employes took their meals'in a eomuioii sitting- 
rangement between themselves, resided each for room, and the only riisident in tht' honse was a 
three months in the year in the canoniy, a servant, paid by tile employer to attmid to Ihw 
residence set apart for their joint ocoupatiou. occupants; 11. had n latchkey for the hall iloor 
The value of the premises being admitted to be and ha<l also charge of tlie other keys, and it was 
sufficient; — Held, that subject to the necessity his duty to see that the tloors were locked and 
of .residence in or within seven miles of the the ocempants within doors every night : — Held, 
borough during .six mouths immediately pro- that 11. was entitled to the franchise, fjijnch v, 
ceding July 15th, this constihtted an occupation Buclitimni, 18 T^. R., Ir. (58 — G. A. 
by each during the qualifying period for the The claimant, a shop assistatit, Intd, during the 
pm'pose of the franchise. Jon^x v. Priirhard, qualifying period, by virtue of his employment. 
Fox, 2.59. the sole use of a bedroom in a dwelling-house 

Four canons of a cathedral chapter entered belonging to hi,s einployoi^, in which 'were a 
into an arrangement that they should in every number of other bedruonis oecuiiied by other- 
year occupy the canonry house in turn for three persons in the same enqiloyment, 'I’he eiaimant 
months at a time :— Held, that there had been and all the oilier iierson.s residing in (he house 
no occupation for the qualifj’ing iieriod, Rtnrltoid had theii- meals in a. common room, of whieli 
V. PritcJifird, Fox, llKri f52 L. J., Q. B. 319 ; 5 they eimh had the joint use, in addition to tlie 
R. ,311 ; 68 L. T. 086 : 5/ ,1. P. 759. separate use of their renjicotive bedrooms. The 

Prior to March, 1892, two sons lived with their employers exercised a general control over the 
■father in premises of which he was the tenant, house, and enforced such control i)v mcams ol‘ a 
and which it became desirable to take down- and resident caretaker, but not otherwise. Held, 
rebuild. In March, 1892, it -was arranged that that each as.sistant'w]n) had the .«olen.<eof abed- 
th,e sons should become the joint tenants of other room under the above ciremnstanees iiad obtained 
premises, and be jointly rated in respect of the the service franchise bv virluo of s 3 of the 
s-rine, in order to, qualify themselves for the Representation of the People Act, 1884 Sf.rih- 
fvanchrie. A.s soon as the ari'angement was I’tng y. Jfahe, Colt. 409; 55 |,. J Q B 1,5 • id 
completed the Mher and the two sons moved Q.'B. D. 24(5 ; 54 H T 2(5S - 49 j’’p 727 
in m die premises of which the sons thus became Each teacher in a colW comiuetod bv a 
the lenauis, and resided there till August, 1893, religious community had, as such, during “the 
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Owner Eated instead of Occupier.] —See 
Barton v, Blrminijliuni Town Clerk, col. 27. 

Break in Occupation.]— AV’e otaaeo at A. 1, a, 
vii. (col, 34), 

Parisk, Alteration of— Order under Divided 
Parishes Act, Effect of.] — A right to vote in re- 
, s\)ect of iKiualilicatioir within an isolated part of a 
parish at parliamentary elections for a horoirgli 
comprising that part is not affected by an order 
made under the .l>ividal Pa?-i.shes and Poor Law 
Amendment Act (31) A 40 Yict. c. 61), amalga- 
mating the part witii a parish beyond the limits 
of such borough. Fader v. ^tedwin, Colt. 118; 
40 L. .1.. C. P. 207 ; .6 C. P, B. 87 ; 42 L. T. 
i 2.14 ; 28 W. 11. 6(>0 ; 44 J. P. 315. 


15 -.ELECTION amentary. 1(> 

.ml afi a Bale-room, ami let ofl another portion as lock and key to oncli oC his looms, and hoth he 
woi'kshops, is properly slated in the (qualification and his landlord had keys of tlie slrcH'.l -door : — 
in the list of voters as a house. Ih. Held, that A.’s resii'lcneu was nol a house, bid 

A building, the lower part of which is used as part of a house, without any aetnal sev-erauee 
a cowhou-Be and a stable, and the upper part, from the rest, and Unit he was tlierel'ore not 
■consisting of a chamber, used as a dwelling- qualified, in resiiect of I he. subject of occupation, 
place, is qu’upcrly describetl as a honse. Xunn v. to be registered as a borough votei'. IJj. 

JJf’iifim, 7 Man. & G. 00; 8 Scott (if.U.) 794; The tenant for bu.siuess ]>urposcs of a separate 

1 Lutw. Beg. Gas. 178; Barr, & Arn. 824 : 14 room forming i>art of a set of ehandKirs in the 

L. J., G, P. 48; iS Jur, 1102. Temple, is not ciitilled to be registeri'd as the 

The occuqtatinn of qiart of a house may confer occupier of a tenement, within 2 W'ill. 4, e. 4a, 

A right to vo.te for a city or borough, under s. 27 (repealed). (hithhnisim v. Jiiificrwo/ih, 

2 Will. 4, c. 45, s. 27 (repealed), if there is an 1 Hopw. 5: C. 188; 88 L. .1., G. I’. 98; L. ll. 4 
independent oecupalion and actual severance 0. P. .528 ; 21 L. T. 140 ; 17 W R. 40.". 

from the rest. Ilenretie v. Booth, 1.5 C. B. See JCdicorth v. Lontj, Jirou'/i'a t'osr, col. 20 ; 
(jt.S.) ,500; 1 R. & P. 28; 38 1,. J,, C. P. 01 ; {'iithhciimn v. Ihiiu-s. eul. 2.5: and h'nriid v. 

9 Jur. (N.S.) 1298 ; 9 L. T. 892 ; 12 \Y. It. 178. Too-em. col. 90. 

A person oeemned, as tenant, the whole of the n; t c 

upper floor of a house. The floor consisted of an . 

inner and outer loom opening into each other. Lh ii-*, ih ' 

and Averc together of the requisite value to confer ^ o seimral teuanls, ivlm are th 

a vote. He resided in one room, and used the exc usively rated reuants, <.mher .if ,u.e r.a.m (.r 
other as a shop. The outer room communicated commun.eating by the (.•ommon 

with the landing on the stairea.se by an outer ^ancase, wiilil he joint user oi 1 1m passages and 

door, over which he had absolute eoiitrol. The staircases, anil e-jua c-nitrol (.ver lie ott er ^ 

other fioor-s of the house were occupied by other f 

tenants in the same manner, and aU the tenants 9^ c in tmeucea outside sudi h|"ise . -.lie i , 
had access to their several holdings from the C J. auil Iveatmg, J that tlm tene^ 

street, through a door which was generally open ^ and per Wil es, J 


ill the davrbutwas allowed to' swing' to* at and Ib-ett. .1., that tliey are n..t dwcdl^ 
night :-H*eld, that he oecu.fiod a honse. ' Ih. the 8rd seetion ot the Bepresentatioii ot 

An occupant of a first Aoor. being part of a 
house, but which part is neither .shoprwarehouse, T 

nnv eounthm.house. nor bnildiufr nnninaoiis to *?a ' B. J., G. I. 1(>,I ; L. B. (> C. 1 , 8^7 ; 


nor counting-house, nor bnildiug analogous to 
those mentioned in s. 27 of the 2 Will. 4, c. 4.5, 
there being no actual severance of it from the rest 
of the house, is not entitled to vote for a city 
or a borough. IVilwi. v. Itnhorh-, 11 G. B. (sr.s.) 


24 L. T, G79. 

The qireraiscs in respect of the occuiiurion of 
Avhieh as a dwelling-house a. borough franchise 
was claimed, consisted of two ro(.)ins, wTiieh were 


,50; K. ik 14* 480: 81 L. J., G ’]’. 78; h Jui^. structurally separated from the rest oii the 


(x.s.) 719 ; 5 L. T. 888 : lU W. R. 429 n. house of which they formed ]iart, and were eun- 

Part of a house used for resklenee dues not by a staireasu and pas^age.s used by the 

confer a qualification for a boinugh vote as being oi common with the teuauts ot the other 

included under the ivovds “house, warehouse, J'ocuis of the liouse, which wore let out in a similar 
comiting-house, shoi). or other buihling” within H^oincr, the landlord not living in t, he house, and 
•) Will 1 t. ac '..- -IT n the outer door beiim' untler tlie sole control of the 


cuuitioi«-i»ntM;, .Munj. ui ouu'i ouuuiiig wuuin ,, ’ , , . ...... — 

2 Will. 4. c. 45 's. 27. CooJi v, IFumhcr 11 Ihe outer door being untlor the sole control oi: the 
O B (N S ) '788 ’• K f 1 418-81 L J 6 P t^uveral tenants. These two rooms and the voter 
78 ; 8Juf.‘(N.S.)«U8‘; 5L.T. 888 ; 10 W. K. -127! separately to the 

In order that j.art of a him.se may be a house poor m all the rates made during the 

within the meaning of that enactment there fl^dirving year, hut until the lirst_ rate niade 
must be an actual sevtM’ance of the part from eounueiicement of tlu^ qnalil'yiny; year, 

the rest of the house. Iln separately raied from 

An occupier of part of a house may be (jualitied *ke rest of the house, and there was therefore a 
by reason of his occupation, although he may not *“0 qualifying year during which the 

have a key of the outer door, or may not have i<'>onis wein not .separately rated. The revising 
uncontrolleil access to the tenement, or be free barrister found as a fact that- the two rooms 
.from any servitude or rights of entry reserved by f'<;cupied by the voter as a sejiarate dwell- 

the landlord, which affect only the v-alue of the ^ig, uiid were separately rated to tlie relief of 
tenement, if from other circumsfaiices it apqiears ^ke poor Hold, by Keating, J., and Denman, J., 
that the party claiiniiig the (inalification is sub- that the rooms constituted a “dwelling-house” 
stautially tenant of a sejiarate dwelling, and not ''''Bkiii the 30 k 81 Viet. c. 102. s. 8; and by 
merely of apartments in the house of another; Brett, J., and Honyrnan, J., that they were iiot 
thc true que.st ion being, not what is the nature ‘Gi (hvelliiig-house ” ivithin tlie meaning of Uiat 
of the occupation, but what is the nature of that ‘^'-‘ction. liooti x. TIoioard. 2 Hojiw. A G. 208; 
which is occupied. Ih. 415 L. J., C, P. 115 ; L. R. 9 0. P. 277 : 80 Jj. T, 

Whore A. rented and i-esided in one side of a '• ^Y’ 

house, the side consisting of rooms on the ground- I'>'h'nd v. Toirova, col. '.)(>; Bdirordu v. 

floor, having doom into the house pas.sagc or hall, Broioii'n (’use. col. 20; ('uthhortson v. 

which Avas shut off from the- street by an outer c<'l. 25 ; and Omnti v. iranmhun, col. 80. 

door, kejn closed night and day ; and also of -Rnn^c. t • -r. 

rooms on the upper flooi^ aiiproached by a stair- i / 0 * 


case used exclusively by him, between which and 
the room on the othei- side of the jias.sage (occu- 
pied by his landlord, the OAvner of the Avholc 


I Rooms in House, whether Lodgings or Dwell- 
j ing-house.J— .8ee Jhnnin v. Stcn-otl, and t',tni.p- 
\f)ef.l V. Chomhej-K, col. 20. Jud .vw roMCf;, ante 
I A. I, //. i. (col. 8). 


A-hcm^', who resided on the premises with his “Counting-house.”! — To calUle an oc 
^ lamBy) -there was no communication— A. had a ' to a vote in resjiect of a eoimtim-hnuse 


17 
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2 Will. 4.(1. la. S.27 (repealed), it need not consist , eonmmuicaiing with the street Hchl. that snch 
ot ail (.•mire Imildiiig, or he structurally severed i house and sho]) were not without the .'■ame cur- 
froiu The ivst dt the limise of which it forms a tilage. and therefore could not he joined together 
]iart. Pirrrij v. Marlntt). 1 llopw. C. STl ; so as to constitute one entire (lualiticatinu within 
hi) L. .1.. (.'.'F. lir> : L. ll'. -) 0. r. 252 ; 22 L. T.' 2 Will. 4, c. 45, s. 2 7- (repealed). FowM v. Price 
:2i:-5 ; IK W. ]{. 7K2.' or Pace, 1 Lntw. lieg. (las. 5.SG ; 4 O. B. 10.5 : IG 

'rhcreforc a room let to and occupied as a count- ' L. J., C. P. 131) : 11 Jur. 175. 
iiig-liovisc by a it^naiit wlio has a key to the out er i A. occupicil a stable and a coach-house, which 
rfloor of the.'lionse. and who has also, .and to the, arljoiiied one aiwther, and wore under the same 
exclusion of the, landlord, the key of the door 1 roof, the stable standing at the hack of the coacU- 
wliich separates sucli room from the landing of \ house, aud there being two grated windows look- 
t he staircase, whioli give-^ accc.ss to that and theming from one into the other, but no internal 
other rooms of the luai'-'e. is suliieientlj' con - 1 comniunicatiou by which a ]>ci’s(m could pa.ss 
'.stituted a eountiiig-house. Jh. " | f r(nn one to the ol her. The door of the coach- 

S(m Dmrnimj v. Lnrlirtt. col. 5; aud yh/rfmt i house was under a covered gateway, leading from 
V. .liinniiHjItam Toirn Clrrh, col. 27. ! the .street into a yard, in which yard was the 

j stable tloor. .Neither the stable nor the eoaeh- 
Buildings.] — A eowhouse or a stable, sub- l house, separately, wa,s of the yearly value of 1 Of., 
■stantiaily built of stoue, the r(X')f of whi( 5 h is ; but the two together were: — Field, that they 
tiled, having a door wilh a lock and key, and I fonnetl but one building within 2 Will. 4. c. 45, 
being suitable for the )>urp(is(j for whicli it i.s!s. 27, in respect of his occupation of which A. 
used, atid also C(mvcniently phumd for the oecu-1 was entitled to be registered as a voter. .loUffe 
pat ion of the claimant's land, is a building, | v. liier, G C. B. 1; 2 Lutw. Reg. Gas, !)0 ; 18 
within the meaning uf that word in 2 Will. 4, ■ L. <1., C. P. 25 ; 13 Jur. 3i). 

0 . 45, s. 27. Whitmore W'ealocU Toini Clerh,] Certain premises oonsi.sted of a tW()-.stallcd 
1 Lut^v. Reg. Gas. It): 7 Scott (X.it.) 485); 5 ' stable built of brick, to which was annexed 
Man. iV (F. 1) ; 13 Jj. J., G. P. 55 ; 7 Jur. 1064. j another brick building, of krwer elevation ; to 
A room in a factoiy, being a distinct or a j which again was annexed an irregnlar wooden 
separate jiortion thereof, of which the tenant has building. Each of the buildings had an openitig 
the exclusive use. and also the key of the door, i into a common yard, but there was no internal 
is a building. JVrii/ht. v. b'tochpori Town (SYc/-*. j communication between them. All three build- 

I Lutw. Reg. Gas. 32 : 5 Man. & G. 33 : 7 Scott, • ings were occupied under <me laudl<.)rd. and used 

<N.R.) .5G1 ; Barr, k; Arm 35) : 13 L. J., 0. P. i by the claimant for the purpose of his tmde : — 
50: 7 Jur. 1112. ! Held, that the three buildings con.stituted but 

A shed, doscribod as standing again,st a wooden' one building. Poii'ntdl v. Bawmiu 11 G. B- 9 j 
paling, but not fastened thereto; six p.o-sts put i 2 Lutw. Reg. Gas. 177 : 21 L. J., C. P. 14 ; IG 
into the ground .sii|.(port a tarpaulin which forms i Jttr. 545). 

the roof ; one of the sides is boarded uii with ; Two distinct buildings cannot bo joined to- 
boards nailed to the p(Wts : the shed is used toigclher, in order to constitute a right to be regis- 
])Ut barrow.s, post.s, kc., into, and wharfage is j tered as a borough or a city' v(jter. Dnrlnir^t w 
paid for the use of it — is a warehouse or other j Pidden nr Firlder, 7 Jlan. k G. 182 ; 8 Scott 
building, irc/f-w/i v. Cotton, 5 C. B. 51 : 2 Lutw.' (N.K.) 1UJ3; 1 Lutw. Reg. Gas. 274; 14 L. J., 
Ri?g. Gas. .53 ; 17 L. J., C. P. G8 ; 11 Jur. HUG. i P. 12G ; 9 Jur. 37(). 

A claimant occupied a farm within a borough i 

.of the clear annual value, of lof. At the time'of Joinder of Buildings and land.]— A. oeettpied 
the demise of the farm there was mt Imilding on a liouse and a garden within a borotigh, taken by 
tlie land. An el(iCt.ion(.'ering .agent, having no him of the .same landlord at the same tiim.*, and 
iutere.st in the land, caused a shed, made of at one entire rent. The house alone was not of 
boards, nailed to p(:ists lot into the ground, to be the annual value of K*/., but the house and 
■eroeted on the land, aud the claimant occupied i gufden together wore of that value: but they 
the shed, in which he kept agricultural imitlo- wore entirely separated by waste laud and a row 
mfjiits : — Held, that the shed was not a building of buildings : — Held, that A. had a good cpiali- 
,aii(l that the claimant’s occupation was not iti tlcatiou for a boi'ough voter within 2 'Will. 4, 
the caiiacity of tenant. Powell v. Poranfon. e. 45, s. 27, for in the words “laud occu])ied 
■G. B. (X.s.)'l75 ; 1 H. k P. 175) : 34 L. J., G. P. therewith,” “therewith” j'cfcired to time and 
73 : 11 Jur.(]s-.S.)1G0; IIL. T. 734;13W.R.4G5. not to locality. Colliiw v. Tewlicrhnry Town. 

A claimant was a market gardener, and 2 Lutw. Reg. Gas. 219 ; 22 L. J., G. P. 518 ; 

.occupied a piece of land in a borough. At the 17 Jur. .52_. 

time of the demise to the claimant thei'e was no The building referritd to in 2 Will. 4, c. 45, 
Inuldine: on the land, but the claimant afterwards s. 27, must be a buildiug of some ]ierraanence, 
■erected on the laud at his own expense, a wooden wnue utility, and of real value ; but when held 
structure. supp(n’te(I bv wooden posts let into the with laud, although the vahu; (tf tlie holding 
ground, having boaidcd sides and a thatched may be trifling, it will be sudicieiit to (lualify if 
roof. This shed was used by the claimant for it^ sulds to the bona tide value of the whole, 
■storing potatoes, aud other things connected Sorrhli v. IIiirrii<, 1 11. &. R. 358; 1 Ff,_k P. 

with his busine.ss : — Held, that thus structure 305 ; 535 L. J., C. P. 101 ; L. R. 1 G. P. In;) ; 12 

was a. Intilding. Powell v. Farmer, 18 C. B. Jixr. (N.S.) G27 ; 13 L. T. 7G2 ; 14 W. R- 475). 

.(N.,s.) IG8 ; 1 11. k P. 172 ; 34 L. J., G. P. 71 : A substantial building used by a farmer for 

II Jur. (x'.s.) 1G2; 11 L. T. 73G ; 13 W. II. -IGL agricultural purposes c.(umcctcd with his own 

•See JSorrish v. JJ.arrin, infra. farm, is a sufHeient buildiug ; and it is not neces- 

sary that it should he used for a stiictly com- 

Joinder of Buildings so as to Constitute one racrcial purpose. Ilu 
entire Qualification.]— A party occupied a house When the amount required for a borough 
,and shop se})aratcd from each other by a yard in- ciualification is made up ])urtiy by building and 
•closed all round, save but for an open passage, partly' by land, there is nothing to define the 


19 ELECTION LA^Y—Padiamentary, 

proportion which the bnUfling must bear to the lodgers or qualified as inhabitant lious^inldevs 
Yiilue of the lanil: and it is therefore suflficient to under the hepresontation ol th(> ito])k. hot- 
give such qualification, sofar-asthevalueof the IH81. and, as an 

building is concerned, if the Imilding bona tide prevent their succcNstully claiming • ,,, ‘4,1,,,,, ‘ 

adds to the land’s annual value to be let, though in respect ot such occuptitum 1 ' l!! 

in a small de^n-ee Ih lodger. The decision of such eases dejjeuds iqion 

So a stone building consisting of four walls the effect of evidence given to establish fv mattei- 
aud a roof standing 011 land occupied by a farmer of fact ; but if is a question ol law udiethci .u ^ 
at a yearly rent of more than lUh, and used by given matter of tact is conclusive upon he law. 

him for the purpose of storing guano in, is a or whether there is any evidence to susiani ani 

buildimr, n. given findings of fact, _ In order to const ilule 


The huilding had three stone walls and a roof, lodgings which will (lualify foi' the franchise, the 
and was open in front. The land was iiswl for part of the house occupied by the claimant must 
glazing the voter’s cattle, ami the tauihling was be part of one ‘Mlwelling-honsc ; aiul in the 
usefuras affording shade and shelter to them, case of an iuliabitaiit oecuincroE par of a house, 
aud the building was worth about r),f, a year to claiming as such, it must be shewn that tlio jiai t 
the tenant ; — Held, a building. Ih. which he occupies is in itselt one separate 

“dwelling-house,'’ and not merely part or one. 
Premisea Destroyed by Fire.] — A. party rated v. Shtmtt 2h L. H,, Tr. 844 — (.1. A. 

as oceu]>ier of houses and yaril, does not lose his Where ilie clidinaiit, his landlord, and a thinl 

right to appear on the list of voters liy reason of jiersou wei'c each occupiers of a separ.ate fiat ol 
the hninses being de,stroycd by tire, he .still con- the house rented by the landlord, and all tliri'C 
tiiiuing to hold the site on which thev stood, used the stairs, hall-door, aiul yard in conmioii. 
Wk'dlcy V. 14 L. T. R9i). * the revising barrister liaviug deciilcd that llie 

. ■ - elailnant was not an iidiabitant occupier but U: 

Eoome in College.] — ■ The 2 Will. 4, c. 45, lodger Held, that on the facts, iho onus lay on 
s. 78 (repealed), which forbids any peiison to the claimant of shewing lhat he was an inhabi- 
voteforthe boroughs of Oxford or Cambridge in taut occupier ami not a lodger, and that lie Inul 
respect of the occupation of chambers or pro- failed to do so. Hebl also, that the mannev iii 
mises in any college, applies to the new fran- which other houses in the street were occupied 
chises created by 30 & 31 Viet. c. 102. Jinrnfls was not material to the question, as each 

V. Pefers, 1 Hopw. & G. 251 ; 38 L. J., C. ?. 2li(> ; claimant's case must be decided uiiou its own 

L. E, -4 0. P. ,530 ; 17 W. E. 070, And xee same facts, VumjihoU v. Chamht'i'if, 20 L. E., Ir. iblo- 
case, col. 21. — C. A. iScc DradJeu v. Bay/is, col. 3 ; J/iU's 

Ouse, col. 4 ; and Pitts v, StuodUy, col. ,5, 

Service Franchise — ‘Whether Employer and 

Servant in same Dwelling - house — Bedroom Control of Landlord over House.]--A person 
over Coach-house,] — Where W.’s gardener, during proved that he had occupied, for twelve niontlis 
the qualifying period, exedusively occupieil a before the 20ili ot July, lodgings in 30, Tighc- 
bedroom over W.’s coach-house, in which bed- Kireet, of the clear value of oyer if lot 

room ho took his meals, which were prejiarcil by unfurnished ; that the entirety of the house was 

W. ’s cook, and sent to him from W.’s house, the let out in tenements : that the landlord did nob 

coach-house containing W.’s carriages, and being reside on the premises, and hml not retained any 
situate in a detached walled yard, seiiamted portion of them in his own hands ; that no eare- 
from his house by an avenue, but included in takei’. or any representative of the lamllord, 
the grounds surrouiuling it: — Held, that the resided in the house* ; and that the Landlord had 
gardener was entitled to'tho franchise. IloUy v. no key of the outer door, or any means, indcjicn- 
Bitrlie. 22 L. E., Ir. 463— -G. A. ' dently of the will of the tenants, of admitting 

himself' into the house if the outer druir was 

Koom over Stable.] — C. as his oniploycr’s eloseil. There was an ashpit at the rear of the- 

coachman occupied a room over the stable and house common to all the tenants, which was ■ 
was treated as a domestic servant. The stable cleaned {leriodically by a person employed aud 
was in the employer’s yard .and was a part of the paid, by the landlord for the purjiose. The 
curtilage of the dwelling-house — the house and revising barrister decided, that in order to eon- 
janl being all included under the separate num- stitute the claimant a lodger, the landlord .should 
ber in the poor-rate book ; there was a .separate have i-etaiued a control over the outer iloor of the- 
gateway and gate from the yard into a back house, entitling him to enter therein as of i-iglit, 
lane, and also a wicket leading from the yard and indopendcnily of the consent of the tormiits, 
into t lie lane. The gate and wicket formed the uihI rejected the claim -Held (dissentient e,. 
only access to the yard except by going through Fitzgerald. B.), that the decision of tins barristi'r 
the employer’s house, ami were under hereon- was wrong, and that the claimant was entitled 
trol. Another of the servants cleared out O.'s to he registered as a lodger. Udirards v. /^ny, 
Tooras : — Hekl, that C. was not entitled to the Browidu Case. Ir. E. 3 C," Ij. 304. 

■franchise. Cnmau v. Chambers, 18 L. E., Ir. 68. Per (.Tcorgo'and 0’Bri(.'ii, J.l'.-— 'I'he fact lhat a 
See Masson v. Oiamhers, and Sfrihliny v. claimant may be liable to be r.'itcii as occnpii'V 
- Mahe, col. 13- ' for tbe premiae.s in respect of which he claims as. 

' . - “ ' ' a lodger will not disentitle him to the lodger 

ui, iMlffcrs. franchise, if ho is not actually rated. X h. 

Per O’Hagan and O’Brien,",!,]. — That the case 
Fart of House Let by Eesident Landlord, shewed no such severance as to render the 
Lodgings, not Separate Dwelling-house.] — The premises in a legal sense sepanue houses. J b. 
fact that the landlord of a house - let out in J’er Fitzgerald, ,B,-~That the opinion of the- 
septunte tenements lives in tbe house is a vital revising barrister ivas right, and that to prevent 
clement to be considered in detemining whether the firemises constituting; in a legal sense distinct 
or uot the occupiers of such tenements are dwelling-houses, the landlord should I'etain such 
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the Imnse as would give him the j occupies jointly with other lodgers iu the same 
occupation of it as a dwelling-house, house. Gtdlaghei' v. //«//. il., Ir. KJf! — 


Occupier of Part of House where Landlord no 
Control, not a Lodger.] — See AnnMill v. 
Jiiiijlis. col. J ; and Scdvp v . Ihajgctt^ col. 5. 

What Sufficient Eesidence.] — A pei-son 
occupii'd lodgings in a borough in London, 
separately and as sole tenant, for the requisite 
twelvemonths. .He had also, a house in Doiset- 
shire, where he kept an establishment of ser- 
vants all the year round. When iu Loudon, he 
resided at the lodgings, and had done so at 
intervals for two months (uit of the Hvelve ; — 
Held, a sufficient 7’Osidence to entitle him to vote 
as lodger for the btu-ough. Bond v. Georqc. 
Jlanorpr Orrrmo-H. 1 Hopw. iV C. 427 ; 

1(1 L. J., 0. P. 47; L. 11. (i C. P. H12 ; 28 L. T. 
4i)-l : I'j 'W. 11. 101. 

A pei'son occupying a bedroom of sufficient 
value iu a hotel by the year is not disentitled to 
the franchise, because he allows the laniUord to 
let the room when lie i.s away in the vacation, if 
he can return at any time. Kelly v. Chambc)% 
M'-ConiieU'it (Uine, 28 L. R„ Ir. 202. 

The eireumstaucG that the voter, for the 
convenience of his business, slept at a rliffercnt 
plaee from the lodgings occiqiied bj' his wife and 
family during the twelve months immediately ])re- 
ceding the last day of Jnly in any year, does not 
prevent his having a sufficient resulence in such 
lodgings to qualify him for the lodger franchise, 
if he was not deprived by contract or otherwise 
of the i) 0 wer of returning to such lodgings when 
he chose to do so. Tuyloe v. Ht. Mary Abhoftn. 
Keimnytoii, Oi'erncern, 'l Hopw. & 0. 421 ; 40 
L. J., C. P. 4,") ; L. II. i; C. P. 800 ; 28 L. T. 
403 ; low. R. 100. 

Rooms iu College.] — A set of rooms in a college 
at Oxford or Oanibridge is a dwelling-house 
within 30 & 31 Viet. c. 102, anti the occupier is 
therefore not entitled t<'» vote foi’ the liorough as 
a lodger in respect of such rooms. Ba.nirn v. 
Bt‘fe)k 1 Hopw. & C. 2*)i : 88 L. J., C. P. 200 ; 
L. R. 4 C. P. 589 ; 17 W. R. 970. 

The occupier of a set of rooms in Trinity 
College. Dublin, is entitled to vote as a lodger in 
respect of them (Fitzgerald, J.. diss.). Jiarnex v. 
Beferx (supm) not followed. Jiijrnc v. • 

Ir. R. 1 Reg. Ap. 175. 

Separate Bedroom and Share in Sitting-room.] 
— To establish the lodger franchise, a daimant 
must occupy separately and as sole tenant. 
JLirrix V. (XCoiuwe, Ir.R. 5 C. L. 04. 

■ But where the elainiaiit and his brother look 
a furnished sitting-room ajid two bedrooms at 
an anmial rent of 451., (iccui)ying the sitting- 
room in common, and each his own bedroom 
.se})arately, he was entitled to the franchi.se, 
although each bedroom was not of the clear 
letting value of 101. Ih. But GallagJwr v, 
ILiy, infra. 

If a lodger has a sepaj'ate bedroom of sufficient 
value, he will not bo dis(iualiticd by reason only 
<tf being entitled to the joint use of a sitting- 
roi>m. Kelly v, Chamhem. Hilliland'x Cane, 28 
L. R., Ir. 289—0. A. 

A lodger with the exclusive use of one room 
under the annual value of lOl. cannot (lualify 
himself for the franchise b}' adiliiig thereto any 
portion of tlie annual value of another room he 


Permitting other Persons to use Room.] — A 
claimant used one of the rooms mentioned in his. 
claim as a worltroom, and four men, not in his 
employment, workeil at their trade in the same 
room. 1'hey occupied, at ni.ght, two beds in 
that room, and each |)aid to the claimant 2.<. Qd. 
a week for permission to work and .sleej) there.. 
but the claimant did not let tlie mom to them. 
The other room was not of itself of sufficietit 
value to confer the franchi.se on the claimant. : — 
Held (O’Brien. J., and Fitzgerald, B., dis- 
.senlientihus), that the eluimant was entitled ro 
the franchise. Edirardn v, Lnny, Ifaeketfln 
C<m (L), Ir. R. 8 0. L. 459. 

Shop and Parlour.] — A claimant ocenpied a 
shop and a parlour, and resided there as sole and 
separate tenant. The shop opened on the sti-ect, 
and communicated with the })aiiour, which 
communicated internally with a hall and stair- 
case leading through the house. The premises, 
iu re.si3ect of which the cLaim was made, were 
not exclusively of the shop, of the valite of lOL 
unfurnished : — Helil, that he was entitled to the 
loilger franchise. Lang v, Edwardx. Ir. E. 3 0. L, 


Room in Employer’s House.] — A, clerk who 
separately occupies a furnishetl bedroom of 
sufficient value, iu the house of his emi)loyer, but 
is not bound to do so, and could discharge his. 
duties equally well if he resided elsewhere, i.s 
entitled to be regi.stered as a lodger, although, if 
he hail to reside out of the house, he w’-ouhl 
receive an increase of salary as an equivalent 
for the loss of the bedroom, ami would be 
obliged to give up possession of it at once, if he 
ceased to do business for, or was lUsmissed by, 
his emplovers. Purlter v. Camjiion, Ir. R, a 
0. L. 75. ■ 

An assistant occupying a room iu the hou.se- 
of his employer under an agreement, to pay rent, 
and not as part of his iluty as servant, is entitled 
to be registered as a lodger. Bennett v. EranSf 
Fox, 291 ; 5 R, 100 ; 08 L. T. 705. 

i Yearly Value.] — See MoC'mi v. Buehi/nunr 
[col. 24. 

Declaration accompanying Claim is Prima 
facie Evidence.] — Beet. 28 of the Parliamentary 
and Municipal Registration Act, 1878, which 
enacts that in the case of a person claiming to 
vote as a lodger the declaration annexed to his- 
notice of claim sliall, for the purposes of revision, 
be primii facie evidence of his qualffioation, is 
general, and applies to Indgens claiming for the 
first time under s. 4 of the Reiireseutation of the 
People Act, 18(i7, as well as to claims under s. 22 
of the- Parliamentary and Municipal Registration 
Act, 1878, by lodgers retaining the same lodgings 
in successive years. Kath or Korfli' v. TampUn, 
Colt. 249 ; 51 L. J., Q. B. 177 : 8 Q. B. D. 247 ^ 
30 W. R. 8415 ; 40 J‘. P. 092—0, A, Affirming 
45 L. T. 652. 

Claim must he as Lodger.] — A person qualified 
as a Imlger, who has claimed as a householder, is 
not entitled to be registered as a lodger. Cnllrm 
‘ V, Buttenon, 18 L. li., Ir. 274. 


¥ 
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Fresh Claim each Year Essential.] — The claim I 
to 1)0 registered is an essential pnit of the <iualift- i , 
cation far the lodger fmiiehise. The voter was 
•on the old lodgers* list of voters for a borough for ; 
lH8r>. He made no claim to bo registered for ■ ( 
I88{» ; but the overseers, instead of causing the I ' 
•old lodgers' list for that year to be printed de j " 
novo from the claims served upon them, eauserl 
it to be })rijited fi’om a coi)y of the old lodgers’ ! 
list in tlie current register, fi’om which they i 
intended to erase the names in respect of which 1 . 
no claims had been received. They bad, how- 
■ever, omitte<l to erase the name of the voter, and j 
failed to disefiver the mistrd?e before the list j 
had been signed and published : — Held, tliat tin; j 
voter was not entitled to have his nanm retained 
in the list for 188(1. J[mtt)it v. flahe^ Fox, 12:1 
.“>(*) L. J., Q. E. U ; 18 q. E. 1). -112 ; of, L. T. ! 
387 ; 35 W. II. 503 ; ,51 .1. V. 135. i 

OM lodger Claim — Omission of Part of 
Declaration — Mistake Power to Amend.] — j 
Wliere an old lodgei-, whose name is on the exist - 1 
ing register, sends in, within the proper time for 1 
•old lodger claims, a claim in respect of the same ' 
lodgings, but by mistake omits to state iu the 
■declaration of tlie claim that he is on theregistoj' 
■of electors in resiiect of the same, lodgings and 
desires to have his name inserted on the old 
lodger list, the revising barrister ha.s power to 
correct the mistake by inserting the omitted 
statement. Frannn Jletcalfv, 1' Smith, DO; 
75 .L. T. 380 ; -15 W. R. 174 ; 01 J. E. 35.5. 

Notice of Claim dated before Expiration | 

■of Qaalifying Period.] — A person entered iu ! 
respect of lodgings <,n a. register of Yi.,te)'s for the | 
time being in force, and desirous of beingentoved i 
■on the next register in respect of the same lodg- 
ings. sent to the overseers witliin the time pre- ' 
■scribed for that puriKisea notice of his claim in , 
Form H, No. 2, schedule 3. of the; Rcgistrati<iii i 
Act. 1885, in winch the declaration and atte.sta- 1 
tion of his resilience dnritig the ipialifying period ■ 
were both ilated six days before its expiration,' 
mid the overseers entered his name on the old 
lodger list ; — Held, that the notice of eluiiu was j 
bad, and that the claimant’s name must, be I 
■erased from the list. Juiii'k v. Kent. Fox, Eli):' 
.58 L. ,1., Q. B. lot; ; 22 (j. E. U. 204 ; f.ii L. 'J'. 
320 ; 37 W. It. 303. 

When a notice of claim was it.solf ilatcd. lait ■ 
the attestation clause was not dated, both dates ■ 
being required by the form : — Hold, that there 
was no power to amend. SiuitJi- v, ('In/ndlvr, ' 
Fox, 129 ; 58 L. J.. Q. B. 103 ; 22 Q. B. 1). 208 ; 
.60 L. T. 327 ; 37 W. 11. 351 53 .J. V. 199. 

A lodger claim scut iu without the express 
authority of the lodger is bad, alt.hough he sub- 
sequently ratilie.s it. Jone/i v. Bfiau-Ulrjo^ 20 
b. li. Ir. 383. 

Notice of Claim to be on Old Lodgers’ List not 
fient in in time.]— 8ee WhUwell v. Ahrf/t lUduuj 
CU‘r]{ qftho Pcufc, col. 76. 

Signature to Claim.] — See jranhUltjc. v. 
Beecnigi'; col. 7.5. 

Attesting Signature to Declaration.] — Sec 
Bod If V, JfaUr. col. 75. 

Alteration of Claim and Declaration without 
Claimant’s Authority,]— See (rulhighvi' v, Ihnj, 


Power to Amend Declaration,]— Sec A v. 

Xie/iolmiii, col. 99. 

Amending Statement in Declaration of an 
Occupation partly as Joint and partly as Sole 
Tenant by striking out all mention of Joint 
Tenancy.] — Sec /fey. v. JfrJudIt/r, Bahev, J'J.t: 
y/i’/rfe, col. KM). 

Amending Old Lodger Claim by inserting Name 
of Borough.] — See Tmidijohl v. (hut Mam. 

■ Town Ch'rk. col. 98. 

! Amending Claim hy inserting Specific Amount 
j of Sent.] — See ('lavlw v. Tor'tnh and FU-haml v, 
: Baglh, col. 9<>. 

j Description of Witness in Claim,] — See Camp- 
\ I/ell v. C/ifi III hern. col. 76. 


The jiroper criterion of clear yearly value 
w’ithin 2 Will. 4, e. 45, s. 27 (rejicalod), is the 
fair annual rent, without making any deduc- 
tion on account of repairs or insurance. Col rill 
V. IVood, ('//trf lilt III (hwrncerti. 2 C. B. 2K) ; 1 
Lutw. Keg. Cas. 483; 15 L. J., C. P. UiO : lU 
Jnr. 336. 

What is the clear yearly value of premises is a 
question of fact for the revising lian'istor, and 
with his deciNion tlie court will not interfere. 
Coni/a/i X. Lnrkeft. 1 Lutw. I'log, Cas, 447 ; 2 
0. B. 182 ; 15 L. J., 0. V. 1.59 ; 10 ,Jur. 141. 

Of Lodgings.] — The clear yearly value or 
mai’ket value of lodgings is to be ascertained by 
what they will really bring — that is. as mueii 
as the lessor can obtain bv open oompetition. 
MoCrmi v. BiwhaniuL 26 L. K., Ir. 129— C. A. 


V. (^ntdifij'uiff Period. 

Compulsory Absence during Qualifying Period 
— ^No Constructive Residence .] — Sec 54 Viet. c. 1 1 , 
tmd nr-ie/i/d A. 1. //. vii. (col. 34). 

Claim to be Rated after 31st July in Qualify- 
ing Year, too late.] — See Mrdwhi v. BireHei\ 


Not Necessary to have been of Full Age 
during whole of Qualifying Period.] — See Powell 
V. Bradlei/, col. 66. 


&U! (lino B, 1, (•., post. 

Occupation, to give Franchise, must be a Rat- 
able one.]— See B rutile tj v. Binjlin. col. 3. 

Though Ratable, not Necessarily Sufficient.] 
— Sec lleitih. v. Jlinjtwn^ col. (1. 

Occupier of Part of House not Separately 
Rented.]— To entitle the occupier of part of a 
house to the franchise, uiuler ss. 3, 61, of 3i) & 
31 Viet. c. 1U2, he must, notwilhstanding the 
proviso in s. 19 of 32 &;33Vict. c. 41, be separately 
rated to the relief of the poor, unle.ss the case is 
brought within s. 3 or s. 4 of the lasf-jucntioneil 
act. Cronn v. jl/vay, 1 Hopw. ic 0. 444 ; -10 L. J., 
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C. r. ;":5 ; L. R. 6 C. P. lUn ; 2H L. T, 589 ; 
19W. II. 151. 

The 52 iS: 25 NTct. c. -11, k. I!), appliOH only 
where there harf been an ngreeiiient in writing 
under s. 5, between the ovcr.scer.s and the owTier 
(if the iireiniscs, to receive the rates from him, or 
wliere there, lias Ix^en an order by the vestry for 
rating tin* owner instead of the occuriiers, under 
s. 1. i A. 

H. oeeujiied, exclusively and as sole tenant, for, 
hi.s dwelling rooms not so stntcturallj’- severed 
from the rest of the Ittiildiug as to constitute of 
thetji.selves fi house. Having claimed to be raterl, 
his name was inserted by the overseers in the 
ratc-liook brachetfxl with tluvse of the other occu- 
piers in tlte house, no sum being separately 
assessed against H., init thercjital, ratable value, 
and rate in the pound of the wliole imiesc only, 
appcaritig i]i the ap]iru[)riatc columns. Is o sum 
had been paid or teiidered by him in resjtect of 
jioor-rates : — lleld. that, whether or not ho was 
the ocean)ier of a dwelling-honsc within the 
me'aning of 50 iV: 51 Viet. c. 102. s. (il, he was imt 
“se]au'ately rated to the relief of the poor” 
within that section, nor had he done enough to 
entitle hint robe ‘‘deemetl to have teen rated ” 
within 2 -Will. 4. c. 4.5. s. 50. CuthlM'rtxon v. 
JLinix. I I-Topw. tc (bus! : 5S L. J., C. P. 109 ; 
L. It. 4 0. P. 525 ; 17 W. It. 40.5. 

Eatable Occupier, not rated, claiming as 
Lodger.] — See fiVbtvt/v/.v v. Lamj, lirotoCs Case. 
col. 20. 

Tenant's iSTame inserted in Eate-book beneath 
Landlord's— No Separate Assessment, j — A tenant 
and oecupier of a house being omitted from the 
rate bj' the overseer, sunt in a claim to bo rtited 
in respect thej'cof. His name wa,s tlicreujton 
imserted, as an interlineation, U[)on the rate, be- 
tween the name of his landlord (who had always 
hitherto been rated in res^ieet of the premises) 
and that of another party, who was rated for 
other premises, but without any' bracket or other 
coniiectiug mark, and wdtliout any particular 
premises or aiiKumt of rating being carried out in 
the several colmims referring to such particulars : 
— Hell I, that he was duly' rated in re.spcct of the 
]iremisos he occupied. ParienC- v. Lurhett, 1 
Lutw. Iteg. (Jas. 4-41 : 2 C. B. 177 ; 15 L. J., 
C. P.85; lO.Jur. 115. 

Where a pei'scji's jiame had been in.sertcd in all 
the retiuisite rates tiuder that of his lamllord, but 
nothing was canned out against the person’s 
name, nor was it connected with that of the 
landlord by bracket or otherwise in the rate- 
book ; — Held, that such iierson was sitffieiontly 
rated, Juilson v. Lurkeft. 1 Jmtw. Eeg. Gas. 
490; 2 G. B. 197; 15 L. ,1.. C. ?. 155 ; 10 Jur. 


the full rate of tte M. : — Held, that there had 
not been such a paymient of uu oriual amount in 
the pound to -that ])ayable by' other occupiers in 
respect of the i)oor-rate as is re;ptired by 50 & 51 
Viet. c. 102, ,s. 5, sub-,s. 4, to qualify the occupier- 
to the borough occupation fi’aticlti.se. Dnynnt v. 
Withers, 2 Hopw*. & 0. 202 ; L. il. i) G. P, 257 ;. 
45 L. J., G. P. 115 ; 22 W. K. 15(1. 

Composition for Eates — House Eated at same 
Amount after agreed Period.] — A. was owner 
and occuftier of a house of the (.dear aimual value 
of 10?,, andtvas also theo-(Vticr of the two adjoin- 
ing houses. Under the ])rovisious of a local act 
lie entered into a composition in respect of rates, 
for all three houses for one .year, and after the 
cxi»ira.tion of the year the ovei'seers continued to- 
ns, sc.vs tlui house occupied }»y liim at the sum com- 
jioumlcd for, vi'/., 5?, 5.v.. lieiiig mucli less than 
the ratable value, which sum he had paid : — 
Held, Hiat he was rated in resjiect of tIiehou.se' 
he ocettpiod. Powell v. Jones. 18 G. B. (x.ti.) 85 ; 
1 H. & P. 105 : II Jur. (N.s.) 17 ; 11 L. T. GOO 
13 W. n. 273. 

Occupier’s Name notin Eate when Made,]-—- 
A. occupied a dwelling-house for the retiuisitc- 
y'ear. There had been two rate.s for the parish in 
the course of tlie y'cai', and in each rate the name 
of A.’s hunllord only' appeared. A. paid to his 
landlord an iiicimsod weekly rent in considera- 
tion of the landlord paying the rate.s, and had 
paid all the rent due. T'he owners had written 
A.'s name in both rates without any claim on his 
part, and a1 a time subsequent to the making of 
the .second rate; — Held, that he could not be- 
said to liave been rated io all rates made within 
the year, and that he was not. entitled to be on. 
the list of voters. JJorrls v. Ilastlmjs Town 
{.lerk, Anilreo'-s Case. L. 11. 4 G. P. 498." 

■Where Eeduction of Eates improperly Al- 
lowed.] — It is acoiidirion precedent to the allow- 
ance of a rednerion from the rates under 52 & 55- 
Vict. c. 41, s. 4. sub-s. 2, that the owner sliould 
give tiotiee in writing to the overseers that he is 
willing to be rated whether the tenements of' 
which he is owm*r shall he occupied or not.. 
Where such written notice had not been given, 
but the roiluction bad nevertheless been allowed : 
— Held, that the’ oecupier was disqualified from 
being phnx'd on the list of voters, a.s' not having 
paid the amount p.ayablc by other ordinary 
occupiers in respect of poor-rates under s. 5, 
sub-.s. 4, of 50 iVc 31 Viet. c. 102. Bennett v. 
Atliin.^t. 48 L. J.. G. P. 95 ; 4 G. P. D. 80 : 40- 
,L. T. OG : 27 W. H. 251. 

Held, also, that the overseers, being public, 
offieens, couUi not waive sucti notice in writing. 


Landlord Compounding for Poor-rates — 
Tenant thereby paying less than other Occu- 
piers.] — l>y an agreement between a landlord 
and lenanf. the jioor-rates wore to be paid by' the 
former and included in the rent. The landlord 
(‘.(.impounded with the overseers f or the poor-rat(;s, 
and accordingly the premises occupied by the 
tenant were assessed to a composition of 4.sr. 8rf. 
in re, sped of a poor-rate, instead of to the amount 
of (}S. 8f?.; ns they would have been had tliey been 
assessed to an eqital amount in the pound to that 
payable by other occuiiiers in respect of .such 
rate. The landlord duly paid such 4,y, Sd., and 
he afterwards paid two shillings so as to make up 


Omission of one Joint Occupier from the Bate.] 
— A. occupied jointly with B, In the poor-rate 

B. alone was assessed as occupier. A. bona lide 
paid the rates with liis own hand, but without 
being called upon : — Held, that A. was not rated, 
and that the omission, of his name was not cured 
by t) & 7 Viet. c. 18, s. 75. JToss v. Pt. Mary, 
Liekp'eld, Orerseers, 7 Man. & G. 72 ; 8 Scott 
(KB*.) 852 ; 1 Lutw. Reg. Ca.s, 184 ; 14 L. J., 

C. P. 56 ; 8 Jur. 1075, 

Existing Partners rated under Pirm Name.] 
—A., who had been solely rated in respect of the 
premises occupied by him in his business, got the ■ 
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overseers to alter the rating to A. & liions on 
the occasion of his taking his two sons into 
parlTicrshii), and cfUTying on business with them 
on the same premises under the partueiship 
name of A. A Sons. When A. retiretl from the 
business, which he did some time afterwmrds, the 
two sonseontinued the business imder the same 
name of A. & «ons, and paid the rates when 
calle<l for: — Held, that the sons wnre rated 
within 30 k 31 Viet. c. 102, s, fJ, being described 
on the rate, though inaccurately, by the partner- 
ship 7 iamc, an<l that such inaocinncy wms cured 
by (> A 7 Viet. c. 18, s. To. L'ltflev. Penrith Orer- 
.xeeo'H. 2 Hopw. A C. 2G ; 4-2 L. .1., C. P. 28 ; L. R. 
8 0. P. 259 ; 27 L. T. 552 ; 21 W. 11. 122. 

Omission of ISfaine, not a Misnomer.] — The 
•omission of a pemon’s name in a rate is not a 
misnomer or an inaccurate description wdthin 
•() A 7 Viet. c. 18, s. 75. Miitfer.i v. Peinin, 7 0. B. 
(K.s.) 29 ; K. A Cl. 279 ; 29 L. J., C. P. 85 ; (5 Jnv, 
Clf.S.) G12 ; 1 L. T. 68 ; 8 W. K. 279. 

Omission of Name ftom Rate-book.] — Sect. 19 
nf 32.A 33 Viet, c. 41, provides that — “any occu- 
pier whose name has been omitted shall, notwir.li- 
standing such omission and that no claim to he 
anted has been made by him, be entitled to every 
qualification and franchise depending ujion 
lating, in the same manner as if his name had 
not been so omitted.” H. had. during the quali- 
fying period, resided within the borough, .and 
had occupied, a.s yearly tenant, a set of rooms as 
a “counting-house” within the meaning of 2 
Will. 4, c. 45 ] s. 27 (repealed). This set of rooms 
was one of several separate sots in the same house 
which were similarly occupied. The landloi'd. 
who himself occupieil jiart of the premises but 
•tlid not sleep there, paid all rates for the whole 
house, and his name appeared on the rate-book 
as occupier. H, had not claimed to be rated or 
tendei'ecl paynictit of any rates : nor was his 
name entered in the book. The rent paid by H. 
was more than it otherwise wouhl have been, ii 
consideration of the lantUord paying the rates 
— Held, that the landlord was “liable to the 
paiyiuent of the rate instead of the ocetqiier” 
within the first part of s. lii, and that H. was 
entitled to the franchise by virtue of the proviso 
at theendof the section. 'Pttrfunv.Piriitlw/knm 
Timn CU'vh, 48 L. J., C. P. 87 ; 39 L. T. 3.52. 

What are sufB.cient Particulars in the Rate.] 
— V'here a rate bears upon its face the name of 
the occupier, the premises for ndiich he is rated, 
the ratable value thereof, and the amount of the 
rate, such rating is suHicient. Wr'mht v. Hfonlqwrf 
Tciicn Clerlt, 1 Lutw. Reg. Cas, 32 ; 5 Man. A (1. 
33 ; 7 Bcott'C^f.E.) 561 ; 13 L. J., C. P. 50 ; 7 Jur. 
1112 . 

Where Claim is as Occupier of Premises in Suc- 
-ceBsion.] — A. claim to be registered as a parlia- 
mentary voter for a borough, under 30 A 31 Viet, 
c. 102, ss. 3, 26, as an inhabitant occupier of f'wo 
houses in succe.ssion,isgood, although, as respects 
the second hottse, the landlord is the person rated, 
and by his agreement with the claimant has paid 
the rates. Motjev v. likeoU, 1 Hopw, A C. 645 ; 
41 L. J., C. P. 86 ; L. R. 7 C. R 158 ; 26 L. T. 
99 ; 20 W'. R. 368; 

A claimant to vote for a borough in respect of 
■ different premises occupied in immediate succes- 
sion, need not shew that he has been rated by 
name on the rate-books for the premises for which 
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he claims a vote : provided lie has paid all the 
rates, he is entitie<l to vote. P<>;ion- v. LeieLs, 
7 C. B. (N.S.) 29 ; K. A (1. 279 ; 2S) L. J.. ('. P. 
85 ; 6 Jur. (N.S.) 612 ; 1 L. T. 68 ; 8 W. R. 27<l. 

A. was an occupier of premises B. iireviouslj' 
to tlie 20th July, 1888. and tip to the 6th May, 
1889, on which "date he became an oecnpier, in 
immediate .succo-^sion, of premises 0., ami so con- 
tinued (hiving the remainder of the (jualifyiiig 
year. He was rated for the premi.-es B. in the 
rate for the year 1888, tlie rate having been 
made for that year in March. 1888, and duly paid 
by him. Premises C. eousisted of a netv house, 
which was not included in the rate for the year 
1889, nuido 011 tlie 4tli Alarch in that, year, not 
having been then valued for the purpose of being 
ratofl : — Held, that A. vvas entitled to the fran- 
chise. (YiifUmiton v. Andmoiq 26 L. R., Ir. 131 
—0. A. 

A. was an inhabitaiit occupier of a, rated 
dwelling-hniiso previously to the 20th July, ISHSh 
up to a date in the qualifying period, subsequent 
to the striking of the only rate made during the 
qualifying period, when he went into oceitpation 
in immediate .succession of another house, in 
which he continued to reside diuliig the remainder 
of the qualifying period. The second liouse had 
formerly been rated, but having fallen into ruin 
was omitted from the rate-book for sevci’al years, 
before and in the qualifying year. Subsequently 
to the striking of the rate in the qualifying period 
tlie hou.se was repaired and became liable to be 
rated : — Held, that A, was entitled to the fran- 
chi.se. Me (Tajfiiiau v. liiddaJI, 28 L. R., Ir. 
257— C. A. 

What constitutes making Rate during Quali- 
fying Period.]— A poor-rate is not made during 
the (pialifyiiig twelve mouths witliin 30 A 31 
Viet, c, 1(12, s. 3, unless it has been both signed 
by the parish otliecrs and allowed by the jnstices 
during those tis’olve mouths. Juncn 1 

Hopw. A C. 128 ; 38 L. J., C. P. 57 ; .L. fi. 4 
C. F. 4.68 ; 19 L. T. 483 ; 17 W . IL 205. 

Where no Rate had been made.] — The condi- 
tion imposed by the Boundary Act, 1868, s. 14, on 
an occupier to entitle him to be registered under 
that section, viz. that he has been duly rated as 
an oniinary occupier to all poor-rates in rcs^iect 
of the premises, made after the jiassingof this 
act, does not ajiply to a case where, at the time 
of the registration, no poor-rate had been made 
since the passing of the act. d.'/frrh v. Princ/i, 

1 Hopw. A G, 18i ; L. 11. 4 0. P. 500. 

Old Rate in force, till New Rate allowed and 
published.] — A rate was made on the 28th 8ep- 
tembev, 1844, an,d to be made for thirteen weeks, 
from the 16tU September to the 16th Dceember. 
A new rate was made on the 23r(l December, 
1844, allowed on the 3rd January, 1845, and pub- 
lished on the 5lh ; — Held, that a claim under the 

2 Will. 4, c. 4.5, H. 30, made on tlie27th .December, 
to be put upon the rate for the time being, wa.s a 
claim to be put on the rate made in September. 
liuHhell v. LucMt, 2 0, B. Ill ; J Lutw. Re^u 
Cas. 398 ; 15 L, J., C. P. 89 ; 10 Jur. 1 13. 

A rate is not a complete and valid rate until 
allowance and publication. Ih. 

Rate, when made— Tenant’s Name inserted 
subsequently without any Claim by Tenant.] — 
A poor-rate for a parish in a borough, dated 
April, 1867, was not in fact signed bj' the parish 
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•officers till August, 1 867, in which month it was 
also duly allowed bj'' two Justices, and published. 
A. occupied , a dwelling-house in the parish for 
the twelve months preeetliug the 31st of Jtily, 
1868,: but his name was not included in the rate . 
when it was signed, allowed and published. A.’s 
landlord had for some, yeai’s paid the rates of A. 
and of his other tenants in full, they paying a 
higher rent in consequence. After the publica- 
tion of the rate, and without any communication 
with A., his landlord requeste<l the overseer to 
put the names of his tenants on the rate, and the 
•overseer accordingly inserted A.’s name amongst 
those of the other tenants on the rate. The land- 
lord subsequently gave a cheque for the amount 
•of all his tenants’ rates. A.’s name, having been 
inserted in the list of voters, was objected to, 
and he appeared before the revising barrister 
to support his vote : — Held, that the rate was 
“made” during the twelve months })receding 
the 31st of July, 1868, within 36 k. 31 Viet, 
c. 102, .s. 8 ; and was therefore a rate to which 
A. ought to have been rated. Held, also, that 
his landloi’d had not any implied authority from 
A. to make a claim to have his name inserted 
■on the rate ; and that, if there could bo a rati- 
tication, A.’s conduct in appearing before the 
revising barrister was too late to be a ratifica- 
tion ; and that therefore A. had not claimed 
to be rated within 2 Will. -1, c. 43, s. 30, and 
that he was not entitled to have his name re- 
tained on the list of voters. Ainsworth v. (Weke, 

1 Hopw. & C. 141 : 38 L. J., 0. P. 58 ; L. E. 4 
€. P. 476 ; 10 L. T.'824 ; 17 W. R. 220. 

Claim to be Eated.] — Untler 2 Will. 4, c. 45, s. 30, 
a claim to he rated to the jmor-rate was limiteil 
to the rate for the time being. iVonscj/ v. Per- 
Itina (Lorhri/'s Cast"). 1 Lntw. lieg. Clas. 240 ; 

8 Hcott (N.ii.) 070 ; 7 Man. ic Cx, 145; 14 L. J., 
C. P. 59 : 0 Jur, 113. 

To whom Sent.] — A. was duly appointed, 

in 1S50, an assistant overseer, at a salary, and his 
ai)pointTnout was confirmed by warrant of two 
justices, uuder 50 tteo. 3, c. 12. In 1861 he gave 
notice of an Intention to resign, but witlnlrew it, 
tShortly afterwards a resolution w'as passeil by the 
vestry, inereasingliissalary. He remained in the 
continuous discharge of his duties and received 
the increased salary, but no new appeautment or 
confirmation was made by the justices : — Held, 
that he was an overseer within 2 Will. 4, c. 45, 
s. 80, to tvhom a claim to be rated in res])ect of 
premi.ses could be made, Cnuntrr v. Add tints, 15 
O. (N.S.) 512 : 1 H. & V. 50 : 33 L. J.. C. P. 
■68 : 0 Jur. (X.S.) 1205 ; 0 L. T. 301 ; 12 W. li. 
1105. 

Claim to be Eated after 31st of July of Q,uali- 
jfying Year, too late.] — The occupier of a dwel- 
ling-house situate and being in a borough, who 
had not been rated, had before the 26th (jf July, 
1868. paid all poor-rates, which ha<l become ])ay- 
uble i'or the house previously i o tlie 5th of January. 
A rule was made on the LHh of JuTiuary, 1868, 
in which the occupier was not rated ; and on the 
24th of August he claimed to be rated “to all 
rates made since the 31st, of July, 1867 ” : — Held, 
that inasmuch as the (pialificatiou under 30 & 31 
Viet. c. 102, s. 3, must be comiJete by the 31st 
of July of tile (qualifying year, the claim was too 
late, Mediohi v. Sireder, 1 Hoqiw. & 0. 157 ; 
38 L. J., G. P. 180 ; L. li. 4 G. P. 488 : 19 L. T, 
827 ; 17 W. II. 380. 


Occupation of New unrated Premises.] — 
Where a person removes to a newly-built lionse 
which has- not been rated, nor any apqdication 
made during the qualifying period to have it or 
the site rated, he is not entitled by reason of his 
occupation to either the parliamentary or muni- 
cipal franchise. JleCTttffii/finy. lltddail (28 L. K., 

Ir. 257) followed. Palmer v. Wade, [1894] I 
Q. B. 268 ; Fox, 323 ; 10 11. 416 ; 70 L. T. 407 ; 
58 J. P.511. 

Where a person claiming to be entitled to vote 
under the lOZ. occupation franchise, removes into 
new -in’ornises which have not been rated, nor any 
application made diiring the qualifying period to 
have them rated, he is not entitled by reason of 
such occupation to either the parliamentary or 
municipal frauchi,se, Wade v. Perhhtis, P'ox, 
338. And see CrUjlington v. Anderson, col. 28. 

Unrated Valueless Dwelliug-house,]— -The in- 
habitant occupier of a dwelling-house, which the 
otticial valuer having found to be of no value, 
was so entered in the valuation -book, and in re- 
.spect of which aecorclingh’' no rate was struck : 
— Held, not entitled to the franchise. Owens v. 
Hmmtlmn, 26 L. 11,, Ir. 418 — G. A. 

Premises not rated during part of Qualifying 
Year.] — M. was an occupier of p]-emises in a 
borough from the 20th July, 1887, dxiring the 
whole of the (lualifying year. The first occasion 
on which any person was rated in respect of the 
said premise.s was in March, 1888. when M. was 
rated as occupier thereof : — Held, that M. was 
entitled to the fraiichise. MeCkirtiuin v. Black, 

22 L, R., Ir. 501— G. A. 

Premises marked exempt in Eate-book.] — B.was 
an inhabitant occupier of a dwelling-house which 
was marked in the r.ate-book as “e.xeinjtt” utider ' 
theprovisiotrsof 48 Viet.c. 3, s. 0 (0). and was not 
rated. 'J'lie revising barrister decided that the 
house was not- by law exem})t, and should have 
been rated to the rate made during the (qualifying 
period, and expunged B.’suamc. from the register 
of voters ; — Held, that even if the house was not, 
by law, exempt, it was not the fuiietion of t,he 
revising barrister to revise the rate-book or tiie 
valuation roll, and that B. was entitletl to the 
fraiiehise, McGtitfiiian v. liiddall, 28 L. .R., 
ilr. 2.37. 

Hou-payment of Bate previous to Qualifying 
Year Di8qualifi.es, though Payment excused by 
Justices.] — The yn-ovisioJi in s. 3, suh-s. 4, of the 
30 &; 31 Viet. 102, requiring they)ayment of poor- 
rates in order to qualify a penson for theboi'ougli 
franchise, applies to arreara of rates made before 
■the commencement of the (qualifying year. Ahel 
V. Leo, 40 L. J., C. P. 134 ; L. 11. 6 G. P, 365 : 23 
L. T. 844; 19 W. R. G2.3. 

A. jjerson claimed in 1870, to he placed on the 
li.st of inhabitant occupiers. His landlord wms 
rated to the poor in resqmet of tlie (qualifying 
q)remi.ses to all' the rates made within the year. 
A qu-evious rate, in which the claimant was rated, 
had been made in June, 1869, from qiayuient of 
which he was, in October, 1869, excused by the 
justices, under 54 Geo. 3, c, 170, s. 1 1 ; — Held, that 
he had not bond fide paid “ an equal amount in 
the qiouiid with that q)ayable by othci.' ordinary 
oceupiens, in respect of all poor rates that had 
become payable by him in rnspect of the qualify- 
ing qnemises up to the preceding 5th of January,” 
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aiKlwas iliercforc not entitlea to be registevecl. 1137: M L. J., 0. V. -il' ; 

L. T. 5(57: i:? W. K 2r.S. 


Jiir. O'.S.) 11 


Owner Paying Bates by Agreement with 
Occupier,] — Sect, lilof 32&33 Viet. e. 41, enacts 
rbat— •“ The overseers in iiialdng ont the poor- 
rate shall, in. every case, whether the rate is 
collected from the ow'iier or occupier, or the 
ow'iier is liable to the payment of the rate instead 
of the occupier, enter into th(3 oceiipicr's column 
of the rate-book the name of the occupier of every 
ratable hereditament, ami such occu]»icr shall be 
deemed to be duly rateil for any qaaliiieatitm or 
fi'aiiehise as aforesaid" : — Held, that this clause 
applies not only to case-s where the owner is 
“ liable ” by agreement with the overseers under 
•s, 3. or by oi-dev of the vestry under s. t 
of the same act, hut also to’ eases where the 
owner is liable by agreement tvith the ocenpiei- 
to pav the rato.s. Murto)i \\ liivm'uKjhnin Town 
aievk 4S L. J., C. 1‘. 37 ; 3!) L.'J’. 3r>Lh 

ITon-payment by Owner Disfranchises Occu- 
pier.] — A claimant is not entitled to the franchise 
as a rated occupier w'here the rates, payable in 
respect of the cptalifying }>reinises have not been 
paid, though the owner, and not the oceiipicr, is 
the person liable to pay the rates, and though no 
notice of the rate being in arrear was given to the 
occupier, as rciinired by the 3U k 31 Viet. c. 102, 
s. 23. Clurhe v. Bueliamtn, 20 L. K.. Ir. 244 — 
:G. A.'.'" ■■ ■ 

Tenant’s Name in Eate-book— Payment by 
iandlord by Agreement.] — A., the oecupior of a 
house, No. 3, in G. lane, W'as rated in respect of 
No. 4, by mistake. He occupied the premises 
No. 3 under an agreement wdth his landlord that 
the latter should pay the rates. His landlord 
had called upon him to pay, and he had paid all 
the rent due in re.spect of the said house, and the 
landlord had been called upon to ])ay and had 
paid all poor-rates due in respect thereof : — Held, 

. that A. had been rated, and ha<l ))aid the rates in 
respect of No. 3. Cook v. lAickCf, I Lutw. Keg. 
€as. 432 ; Barr. <.k Arn, 647 ; 2 0. B. ]<53: lo 
L. J., C. P, 78 : 10 Jiir. lltt. 

The insertion of a ]mny's name in a rate, in 
re.spect of premises, is a sufficient eidling u])on 
him to pay such rate, witliin (> & 7 Viet. c. 18, 


Non-payment of Void Bate.] — A })oor-vate not 
duly allowed and coniirmerl by two ]'nstices, 
pursuant to 43 Eliz. c. 2, s. 1, ih void, and not 
merely irregular. The non-payment, therefore, 
of sitch rate does not ilis<jiialify a party from 
being placed upon a borough regi.ster, J'h.c v. 
Da I'm, 3 C. B, 11:2 Lutw, Keg. Cas. 97 ; 18 
L. J., C. P. 48 13 Jur. l.V>. 

Eate Good on Pace of it.] — In a parish there 
were two ehurcliAvartlens and four ovcrscer.s, and 
an assistant overseer, who was appointed to 
assist tlie overseers of the poor of the parish in 
the performance of all the duties incident to the 
office of overseer of the parish except the collec- 
tion of rates, A rate was made by the two 
churchwardens, oire overseer, and the assistant 
overseer, and was allowed by tw'O justices, and 
duly published, and not appealed against : — Held, 
that the rate being apparently good upon the face 
of it, the non-payment of it distiualified a party 
from being placed upon the borough list of voters. 

. Baker . Y. Locke, 18 C. B. (s.s.) 52 ; 1 H. & P. 


Bate made before Claimant coming into 
Possession. ]-— A. came into occupation of the 
<iualifytng ])reraises in Augusi;. A poor-rate had 
been madt! in Aitril. and another was made iuj 
. September .following. A. had paitl the last- 
mentioned rate, but no demand had been made 
i upon him for (nor had he paid or tendered) his 
lu’oportion of the A]U'il rate, under 17 {Ic'o. 2, 

1 e. 38. s. 12. although it had not beempaid by the 
I outgoing tenant, wlu'su name appeared upon that 
! rate : — Held, that A. had paid all tlie poor-r.atis 
which had become jjayable from him in respect 
I of the premises, the liability to pa,y the proi)ortinn 
[ of the April rate being only a liability subject Ur 
the oontingenoy of the outgoing tenant having 
made defaidt. and of the ovcrseersdemaiidingliis 
proportion of the rate froin A. Flntohrr v. 
1{oo(lh\ 18 V.. B. (N.8.) ir>2 : 1 H. k P. 238 : 31 
L. J.. O.dh 77 ; 11 Jur. (x.S.) (17 ; 11 L. T. t>30 : 
13 W. K.3 U). 

Payment by Claimant’s Employer, Payment- 
by Claimant.] — B. was rated to the pour-i-ates 
and assessed taxes in resiiect of a house, .aud they 
were paid for him by the eomnnssiouers of this 
Admiralty, as part remuneration for his services t 
— Hekl, that this was a payment of rates ami 
, taxes by and that he was entitled to be regis- 
I teretl as a voter for the borough in respeot of his- 
occupation of the house. IDiijhee v. ChuthiM 
Orcrnccrft, 7 8eott (ts'.it.) 581 ; 5 Man. & G. 54, : 

1 Lutw. Keg. Gas. 51 ; Barr, k Arn. (51 ; 13 L. 3.. 
C. P. 44 ; 7 Jur. 1136. 

Payment by One Joint Occupier, Payment by 
all.] — Payment of an entire rate by any one of 
the parties jointly rated is a payment by each of 
the joint oecnpiers of his res[aietivu rate, 

V. Stoekporf Town Clerk, I Lutw. Keg. Oas. 32 : 

5 Man. k; G. 33 : 7 Scott (N.K.) 561 ; Barr, k 
Arn. 39 ; 13 L, J., 0. P. 50 ; 7 .Ttir, 1112. 

Payment Necessary for Pranchise though 
Excused.] — The rates which, under 30 & 31 Viet, 
c. 102. s. 3. and the prior and subsequent enact - 
nieuts which are to be construed, with it, it is.- 
neeessary thatan inhabitant occiquer shouhl have 
paid befi.n.’e the 20tlt of .July of .the qualifying- 
yeai‘ are only the rates tnade and allowed aftei- 
the 5th of Janimry of the year preceding the 
qualifying year, and payable up to the 5th of 
January of the (pialifyingyear ; and the excn.sal 
of such, rates, whether nuule ])efore oi- after the 
commencement of the (qualifying year, does not 
prevent a disqualitleati(.)n arising from their not, 
Imving been ]iaid or teiideied before the 2()t]i of 
July of the qualifying year. Cull v. Anxlhi, 
Aux/'hi v, CuU, 1 Hopw*. k C. 7-11 ; 41 L. J,. 
G. P. 153 ; L. K. 7 G. P. 227 ; 26 L. T. 767 ; 21)' 

W. K. 863. 

What Amounts to a Tender.] — An oec.u]n‘er, 
claiming to be rated, called u])on the overseer, 
and asked him whether there were any rates due, 
and said, “ If there are, I am prepared to pay 
them.” The overseer replied, '‘I will sec to it.” 
The occupier 7iever made any fuj'ther inquiry, 
and never heard again upon the subject. At tlm 
time of his calling die had money in his pocket 
sufficient to pay the rates Held, lhat thisdidnot 
amount to a tendering of the rates, within 

2 Will. 4, c. 45, s. SO." Bislup v. Smedley, 1 Lutw. 
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Hog. Ons. 2 ('. 15, <10 : I,') T.. J., C. T. 78 : 
10 Juv. mil). 

Premises Eatable bat not Sated — Tender of 
Amount.] — 'J’ho. iiihabitajit occupier, dui'iug the 
\vhn](! or jiart of the qualifying period, of a 
dweiliiig-lu.iuse which was ratahle, ujkI ought 
to have beett rated, but was not rated for the 
relief of the poor to a rate which was made during 
the qualifying period, and during his occupation, 
is nut entitlefl to the franchise. A dwelling- 
house whit‘h ought to have been rateil, but was 
not, was subscfiuently valued, and the amoitnt 
which the rate ought to have been was tendered, 
and. a claim to be rated was served on the 
guardians under the provision.s of 13 & 14 Viet, j 
e. (ID. s. lit); — Held, that the tender and claim; 
had no effect. McdaJiijait v. JUddall, 28 L. R., 


Arrears Accrued previously to Qualifying 
Year.] — A person claiming the county frnncliise 
as a rated occupier is not entitled to be registered 
unless he has paid on oi’ before the next previous 
l,st July, all poor rates <lue by liiin in respect of 
the qualifying premises and not merely the rates 
assessed during the preceding calendar yetu*. 
Clarhe v. Torhh, 18 L. R., Jr. fJO — G. A. 

Statute - barred Airrears.] — The occupier of 
premises is not disqualitied by the nonpayment 
of arrears of rates due in respect of the preniise.s, 
the recovery of which has become barred b}' 
statute, as against him, previously to the Blsr 
December in the qualifying year. McGrath v. 
Buchanan, 2tt I... R., Ir. 124— C. A. 

Eecovering Status of Voter by Payment of 
Arrears.] — In a borough, where before 2 Will. 4, 
c. 4(5, tlte right of voting according to the usages 
and custonrs thereof was in inhabitants paying 
scot and lot, B., being such inhabitant, had been 
omitted from the regLyter in 1S4;>, in consequence 
of the rates due from him on the 81st July in that 
year not having been paid. At the registration 
in the following year, the whole of the rates then 
due having been paid, B. claimed to be registered, 
and the barrister allowed the claim : — Held, that 
such decision was right. .V/cA'.v v. Field, 4 C. B. 
f)3 ; 1(5 L, J., C. 1\ (51 ; 10 Jur. 10S8. 

Inhabited House Duty.] — The occupier of a 
house within 2 Will. 4, c. 4(’5, s. 27 (repealed), 
who would, under tliat section, be disqualified by 
nonpayment of the inhabited house duty, is not 
the less disipialified because he occupied the 
ground floor as a shop and his qualiflcation is so 
described in the list Lee v. Bradfcrd Town 
Clerli, 1 Hopw. & 0. 788. 

House-tax must be Paid Quarterly, although no 
Demand.]— By 48 Geo. 8, c. Kil, s. 28 (repealed), 
the assessed ta,xes are payable and are to l^e paid 
quarterly, viz., on the 2(,)th June, the 2()th 
fciepternber, the 20th Deceinher, and the 2()th 
March. By 48 Geo. 8, c. 141, assessed taxes are 
to be collected in ceprai inoietie.s within twenty- 
one days after the 10th October aiul the .Oth 
April, but it is jirovidcd that nothing in the 
act shall be construed to alter the times when 
the duties wore payable under previous acts. 
The f(uarter’H house-tax due from a party on the 
20th December was not demanded tintil the 11th 
April, ami he did not pay it until the 80th Jidy : 
— Held, that, a demand is unnecessary except 
previously to a levy in default of payment, and 
VOL. YI. 


that as the taxes arc payable (luarterly, though 
coUected half-yearly, he was not entitled to ho 
registered. Ford v. Smetlleif, 12 0. B. (522 : 
2 Lutw. Reg. Gas. 208 ; 22 ' L. J., C. B.') ; 
16 Jur. 11;>9 ; 1 W. R. (57. 

On a Scrutiny there can be no Inquiry as to 
whether Voters, put on the Eegister without 
Objection, have been Bated.] — See hialinhurt/ 
FAcctimi PetitUm, In re, Biidec v. JlamlltDn, 
col. 18(5. 


Sccuho B. 1, h. (col. l.ld). 

landlords of Purnished Houses.] — By 41 Viet, 
c, 8, .s. 2, every man shall be entitled to be regis> 
teroii aud to vote under the provisions of s. i5 of 
the Representation of the People Act, 18(57, not- 
withstanding that dnringa jiartof the cjualifying 
jieriod, not exceeding four months in the whole, 
lie shall, by letting or otherwise, have permitted 
the qualifying premises to be occupied as a fur- 
nished house by some other person. 

What Sufficient.] — The residence required to 
entitle a person to be registered as a voter for a 
Ixirougb, under s. 38 (repealed) of the Reform 
Act, 2 Will. 4, 0 . 45, need not be an occupation 
as owner or tenant ; but any actual residence 
for the iirescribeil period within the borough, or 
within seven miles thereof is sufficient. Beal v. 
Ford: 2 Hopw. & G, 374 ; 47 L. J„ C. P. 56 , 
3 C. P. D. 73 ; 37 L. T. 4t)8 ; 26 W. R. 146. 

T"or a portion of the six months previously to 
the last day of July in the qualifying year, viz.. 
from the 2yth of March to the 2tlth of May, A. 
lived and slept with his wife and child in a room 
in a cottage allottetl to the wife's mother by the 
trustees of the charity, the rules of which pro- 
hibited tliu inmates from allowing any .straiiger 
to reside ivith them: — Held that this was a 
sufficient re.sidence to satisfy s. 38 ; and that the 
continuity of residence was not broken by A.’s 
absenting himself for one night, when sent to- 
London upon hi.s employcr’.s business. Ih. 

The residence must bo either an actual occu- 
pation of a place of residence for some part of 
tlie time by the party himself, or an occupation 
by his family or servants, there being an animus, 
reverteudi ou his part. Whithorn v. Thomas,. 
7 Man. k G. 1 ; 8 Scott (n.r.) 788 ; 1 Lutw. 
Reg. Gas. 125; Barr, it Am. 259 ; 14 L. J., G. P. 
38 ; 8 .Jur. 1008. 

A., a freeman of a borough, resided witJi a 
family, and carried on his business of wine 
merciiant at G., more than seven miles from the 
borough. He paid ‘‘M. a week for the use of a 
bedroom and a dark closet in the liouse of a 
friend at T;, A. keeping the key of the closet, in 
which he depositcil wine samples. He slept in 
the bedroom twelve times in the six months 
next before the 81st July : — Held that A. ditL 
not reside in T. for six months before the Hist 
July. Ih. 

Occupation of Business Premises.] — Occupa- 
tion of qualifying ])remises without actual resi- 
dence within the borough or within seven miles, 
thereof is not sufficient to confer a vote under 
s. 27 of 2 ic 3 Will. 4, c. 45 ; — 8emble, " resi- 
dence ” within this section is where a man sleeps, 
and has his home. Barlom v. Smith, Pox, 298. 

Clergyman exchanging Livings. — A clergy- 
man claimed to bo qualified to vote for a borougba 
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in respect of the occupation of a dwelliiig-liouse 
afiove the value of lOZ. in which he usually re- 
sided. He entered into an arningcinent with 
another clergyman by which they agrcol to ex- 
change duties and vesklences for a certain pCTinO 
for the purpose of obtaining relasatipn and a 
change of scene. In punsuance of this areange- 
uierit Ihe claiinant left his house and resided for 
two months, which iueludod the last month ot 
the qualifying rear, at a distance of more thati 
seven miles from the borough, in the housc_ ot 
the other clergyman, tvho came and resided ‘mring 
the same period in the claimant’s house -Held, 
that there was a break of residence which pre- 
vented the claimant from being duly qwahhfd. 
For'ff. V. Fm 2 PIopw. k C. laf ; ‘HI 'L 1 - 
21 : L. 11. ii H. b. 2t>h ; 29 L. T. 684 : 22 . ii. 

159. 

Clergyman going Abroad.]— A rector of a 
parish lyitig wititin a parliamentary borough ob- 
tained a licence of non-rosklencc,and was absent 
from October, 1872, to ,Iune, 1878, remaining 
during tliat period abrond ; driving liis abscjicc 
the glebe-house, whicli he asually inhabited, was 
occupied by a curate pursuant to the direction.s 
of the bishop:— Held, that he was not entitled 
to vote either tinder 2 k 3 Will. 4. c. 45, s. 27 (re- 
pealed), or under 30 & 31 Viet. c. 102, s. 3. iMirunt 
V. Carter. 2 Hopw. & 0. 142 ; 43 L. J., 0. ; 

L. K. 9 C. ?. 261 ; 29 L. T. 681 ; 22 W. li. lo8. 


When Absent during Service under Articles to 
a SoEcitor.] — By 2 & 3 Will. 4, c. 45, s. 31, which 
makes provision for freeholders voting for a city 
being a comity of itself, no freeholder shall be 
registered in an}'' year “ unless he shall have re- 
sided for si.x calendar months next previous to 
a certain day in such year, within such city, 
Dm-ing part of the prescribed jieriod of six iiiontlis, 
a freeholder who had a bedroom kopt for hi.s 
exclusive use hi his fiithfiv house within such ii 
city, was absent, serving under articles to a 
solicitor in London : — Held, that, being bound by 
the articles, he could not be deemed to have had 
either the liberty or intention to return to the 
room whenever he liked, un<l ihorefoi'C had not 
“residal” within the city for the rcipiired time 
within the meaning of the act. Ford v. Frew., 
Clolt. 1 ; 49 L. J., V. P. 172 ; 5 C. 1’. D. 59 : 41 
L. T. 478 ; 28 W. K. 137 ; 44 J. P. 58. 

Constructive Sesidence.] — The appellant, who 
claiineil to be recistered as a voter for the city of 
Exeter, had a bedroom kept for his exclusive use 
in his father’s house in Exeter. IJuriug the 
quaiifving period lie went to Lotidou in quest of 
employment, and having obtained ti teupiorary 
situation in London he remaincil there for two 
months ami then retiimed to his father’s house in 
Exeter. He remained in Exeter three weeks and 
then went back to London, and obtaining em- 
ployment there did not return to E-xet.er during 
the rest of the qualifying period Held, that 
the facts <lid not shew a constructive residence 
in Exeter during the qualifying period within 
the meaning of the Eeform Act, 1832 (2 k 3 
Will. 4, c. 45), s. 31. Beal v. Bj-rter '/'own Cleri, 
Fox, 31 ; 57 L. J., Q. B. 128 ; 20 Q. B. D. 300 : 
58 L, T. -107 ; 36 W. R. 507 : 52 J. P. 501. 

Temporary Absence from House during Re- 
pairs.]— See Torish v. Henderson, col. 60. 

lodgers— Bedroom in Hotel taken for Year— 
PemiSflion to let room during Lodger’s absence.] 


— M. occupied a bedroom in an hotel by the 
year, and had the ns(‘ (>f a sitting-room, ihe 
lodgimrs were of tlie rtquisite valne. He gave 
leuVe to the hoted pro])rietor to let the room while 
he was absent on vacaikm, and ihe money paid 
bv such }»cr.snus was received by 
of the hotel :-Held, that .\1. was entukid to Hie 
franchise. McConnell s Cane, 28 L. L.. L. 

C. A. 

What sufficient Residence a,s Lodger.]— 8ec 
Bond V. Ceonie. Hanon r Bqiiart . On rseern, 
and Tat, lor v. A Maiaf Ahbotf.n. Aensuajlon, 
Ormeern, cul. 21. 

Temporary Absence in Performance of Duty 
during Qualifying Period.]— See 51 ^ mt. e. J 1. 

Compulsory Absence — Imprisonment,] -- -^P 
was fined for being tlrmik and disorderly, ami in 
default of payment he was sentmieeil 
prisoned. The tine was not paid at the using t 

* the court, and M. was taken to the wui mg-room 

; of the gaol before bemg placed in a cell, ■•-re-i 
> being in the waiting-rooui twenty f / 

1 was paid, ami he was .li.-eharpd that 

I M., t‘dio was otherwise eiilitled to the tranehisc, 

■ was not (lis.nialitioil bv such <Iet'cutioii. .)/ ( 

^ ,um V. Chamhrrs. 28 L. R.. Ir. 294-0. A. 

; D who was convicted of a eninmal oftence 
and sentenced to fourteen <l.ays’ imprisoumrat 
wdth the option of paying a hue, not haying 
® availed himself of the alteruatiye, iimlerwe^. his 

^ lerm in g.aol during the qnalitying year: Held, 

f that he was not entitled to be registered as a voter 
in respect of the inhabitant household tiniiehise. 

■ Donnell n v. Graham, 24 L. 11.. Ir. 12 < ^ ‘ 'Tl „ 

^ C., wlio was charged before justices vvitn a 

criiii'imil olfence,was, during the ciualifying year, 
s remanded to gaol for a week in conse-piencc 

* of his refusal to give bail for his re-appearance 
iiefore them at the end of that period. On the 

^ exiiiratioii of the week he was brought betore 
'I them again, when the charge against him was 
^ dismissed, and he was discharged -.—Held, th.it 
having been ultimately proved iimnceut, L.s 
detention in gaol did not operate as a break ui 
his inhabitant occupancy of his dwoUiug-house, 
and that he was entitled to be, registered as ti : ^ 
^ voter in respect , of the inhabitant household 
franchise. Connolly y. -B-iddall, 21 L. R„ Ir. 127 
— O.A. . . , 

^ M. was brought before -justices on a; criminal 

* charge, and remanded to gaol f(.)r two days ckiriug. 


the qualifying year. .Upon being brought 
again on the expiration of the two days, he either 
iileaded guilty or was convicted (it did not 
clearly appear which), but, in the exercise of the 
bench's discretion, was discharged Held, that 
having been lawfully (as his guilt proved) de- 
tained in gaol during a portiyui of the_ qualifying 
year, there was a break in his in.habU.ant occu- 
pancy of his dwelling-house, and he was not 
entitled to be registered as a voter in respect of 
tlio inhabitant household franchise. Martin v. 
/■/iiKra/m/a 24 L. 11., Ir. 127 — O.A. 

A man has not resided in a borough for six 
calendar months next previously to the last day 
of. July, when he has for a portion of that time 
been detained in a gaol situate more than seven 
miles distant therefrom, under a sentence _ of 
imprisonment foi' an assault, without the option 
of paying a line. Powell v. Ouost. 18 C. B. (lif. b.) 
72 ; H. & V. 149 ; 34 L. J., G. E. 69 ; 10 Jur. 
(N.s.) 1238 ; 11 L. T. 599 ; 13 W. R. 274. 
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Ijofoiv tlK.' (.r iriUifary <liscii>liiic :— Hd.l. that he 

Srrna:.;,!:'; 

tluu (J. > (letciitioii in the jjr.liee office did nor ^ • - a. 

oyei'ate ;ts a break in his iiihabiranl oeeiipancy OiScers in the Army.]— Where voles 

<it In- <l\Mdlum-hiuwc, fin<l iiut lie was euthled ‘‘hiimwl iw [)ersons m nuhtaiy service, the 
lo the rr;uiehis(*, t’rhjlhnjti>ii v. (hdhtn]ic)\m Tion-coniiiiksioned officers, had been 

lu. [r. A. ‘ ■ absent for twenty-one days (lnriu,tt tiic (iiialify- 


L. h.. [r. A. ‘ ■ absent for twenty-one days dnrintt tiic (iiialify- 

A i-eison who was .itlierwi-e eniitled to the <beir fiuariers cm (iuty elsewhere 

iranehisens an inhabitant occupier was com- ‘““‘. dould not return without leave, "but tluritn^ 
milled for trial on a criminal ehaive. llis trial ^«cli absence, in one ease tlie daimant’s wife and 
had no! taken ])Iacc at tlie firtie iJie revisiuf^ ami in the oilier his furniture, remained 

bamstei' held his court :— Held, flmr he was not "i d«arter,s which were rcbiined for him :— 
to be <le[irived of the franchise bv his eompnl- 'b^bh Ibat it not snllieiently a]>jieariin>- in those 
sory abseil ee until his .nuil( was jiroved. <'lu,rl- *bat there had been anv construetive in- 

ton V. [isu.lj o Ir. ll. r,4l— (,1. A. hahitancy of (he rooms by t]n>' claimants durinc- 

votei w.is aiiested and mipi isonod. and, on twenty-oue days wlum they were m fact 
brought bt-furo a next day, was 't'bey were not qiuilitic'd under ^ ,‘J of 

sentenced to imprisonment with the option of a v. yA/./v/Av, Colt, ffihi ; 55 L J. 

tine. He paid the tine and was dischart^ed. The 9; Q- ll- lb ; all L, T. f>75 • 84 

period of his detention diil not exteiKEover the '''• 78 ; 50 J. P. 87, 

ivhuleof aiiy one day IJehi. tiiut as the law uppellanr, a non-commissioned officer. 

Will nor take notice of frtmtions of a dav, tlie >'‘^:^\''lp'l with his family in barracks, situate 
voter was not to be deprived of the franchise by borougli, in separate rooms allotted to 

reason of llis eomimlsory absence for portions oidV *'b *be <juartorma.ster-<roiieral During 

of two successive days. IfoUa/ul y. ILujan, riSiio"] twenty-seven days of the qualifying year he wal 
“ ll-. o.d — 0. A. compulsorily absent from the borough, but while 

^ so absent his name was retained ori'tlie strength 

Sailor. .— A sailor engaged in the cross- f tbc regimental depot in the monthly returns 

channel or cuasting (rmle who lias entered into tlie War Offici*. ami the rooms eoiitiimed to 
an agreement under the :irerolmnt Shii>ping Act, '>V'‘«pi«d by his furniture and his family - but 

under which he agreed to serve for a period of be liimself could not (indess by leave which he 
•SIX months rluring the qualifying period, and who 'Obtained for one or two diAs) return to the 
at any time (luring the. said six months could be without being guilty of a breach of 

com].elle(l to serve on board his Hhi{), is com- ^obiiwing Ford v. y*//v/As- fie 

].mlsonly absent from his dw'elling-hoiise for the ^ P- that the appellant had not oecu- 
time durmg which he is engaged in his duty, and l’‘V’ rooms in the baiTacks dnrinsr the qnali- 
ar so emnmcil 111 hi* i-lnSir . 1 + , 1 . tvmn iim-Inrl fin,! el,. n i.„ ‘t.,,. , > , 


to be (le[.n\cil of the fi mehi-e bv his eompnl- 
sory ab*cncc until his guill was jiroved. (%irl- 
toii V. J/orrh, [ISiMj -2 Ir, R. 541—0. A. 

A voter wim arrested ami imprisoned, and, on 
being brought before a magi.-, t ret e next day, was 
.sentenced to iraprisonmeut. with the option of a 
tine, fie paid the tine and was discharged. The 
period of his detention did not extend "over the 
whole of any one day Held, tiiat as the law 
will not take notice of fractions of a day, tlie 
voter was not to be deprived of the franchise by 
reason of his conqmlsory absence for portions only 
ot'^two successive days. IMhind v. ILujan, TlSiio"] 


m.uiy lime during tlie said SIX months could be ^"'‘’iign witnout hemg guilty of a breach of 

com].elled tu serve on board his .ship, is com- fobi.wiiig Ford v. Bunte), fie 

].mlsonly absent from his dw'elling-hoii.se for the h P' the appellant had not oecu- 

time (luring which he is engaged in his dutv. and [.’‘V’ ''oouis in the barracks (Inrinsr the quali- 
af so eiagaged in his duty at intervals dnriiig the pca-iud, and that he was not entitled to be 

(ptaiirying iiuriod is thereby disqnalitied for the ^'*^ 0 Jf'* as a voter for the boipugh. Fpif.tall 

inhabit ant occupier franchise. JDotrii v. Chain- ; .5(1 L. .1 ., Q. B. -as'] is q. B D 

7nr.v, 2ti L. R., Ir. 100— C. A. ; .50 L. T. 8(14 ; 85 MMi. .520. >2 ■ 

A sailor who is compulsorily absent from his -A freeman of a borough was an officer in the 
(rivellmg-honse (although leaving his wife and wyi-vmg with his regiment. When he ob- 


— . ...... . , iiu.-euL irnm 111 s --w,...,., was an omcer i.n. the 

(Lwellmg-honse (although leaving his wife and ‘^'^ny sfcrving with his regiment. When he ob- 
.Luml.v mnecupation) (lui'mg[)art of the (lualify- ^f^ried leave of absence, which he usually did for 
iiig \^ar, in pursuance of an agreement entered iuonth.s in the j'car, he used tO' reside at 

.tnto by liini imclor the IVEcrchaiit S]ii]){)iuir Act, h^use of ]ii.s inotUer, within seven mUos of 
itriWor whicli he couhl be seized and compe.llo(;l to ■ * >oi‘ougli, oee-U})ylu,t( upartmerits there which 

embark it .he attempted to de-serc his ship is "’ta'c alwnvs a... m- r, * 

tln-rijby disqualified for the inhabitant occupier ; 


----- "q -q -V.. ......LX.I a.ii(i cumpeuoa tO “ --..-...-.x, wv.,.u,x.v .ipariinentS T.licre. which 

embark it he attempted to do.serr. his ship, is 'vere always reservorl for his use. He wa.s im- 
Ihereby disqualified for the inhabitant occupier ^''^^UTied, and had no other home than his 
trauehise. ITanma v. Cknmbrrn, 24 L. R., Ir. “^tncrls Imuse Held, that in the ca,se of an ' 
18!) 0. A. officer subject to the will, and plea,sure of the 


...-x-x ,xxxij|x.,..t LO LUC Will and lueasure of the 

... siiemi, and who was therefore not sui iurts, there 

1 Militiaman.] — A. non-commissioned 2-‘oukl not be such an intention of returninw as 
o.ffii^^er on the .staff of a militia roghueut resided constitute a constructive residence, and cou- 
with his family in a house within a borough, •‘yo'iuently that he was not (jmilified. Ford y 
Durmg the annual training of the regiment lie “ ^^ORW. k. G. 167; 48 lx. J., 0. R 2-1 • 

was absenc from tlie borough twenty-six dai's of 5 2!) L. T. OHo ; 22 W R 154 ’ 

the qualifying vear. but while so ahsrsii hi* » • 

house eoutimic(l to be occupied' bv his wife, Servant at _ Hotel.]— The claimant w.as 

taimly and furniture. 'With the leave of his ! his family resided, 

siqHirior otlicer he reiumed at intervals duriu^^ nnt, by thetems (it his emphiy^^^ servant 

The annual t reining to his house in the boroiigln fd xa" claimant was obliged to remain 

.and could have returned there every night had lor ^ix days and six nights in each 

the distance been less, as his duties did not and night in each w(n^^^ 

reiimre Jus attendance :— Held, following Ford fp x :~Held, 

V. /iarnr,- (16 Q. B. 1). 254) and iSp&iU v ^ the claun.ant was entitled to tlie frauclii-se 
Brood (1,8 Q. B. B. . 126 ), th.at occupation uiidci- 

the circumstance, s was broken. Bonor/hm v. R. K., Ir. 206— C, A. 

■ reo q Box, 100 : 57 L. J., Q. B. 122 ; 58 L. T. TTudergraduates at lIuiverBities ]- The 

undergraduates of Oxford and Cambriifge are 
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«o( pemi til'd to reside in their rooms during J In a Ixu-ough iii 
the vaeatinns, wlvieh comprise nearly six months | entitled to \ote pi 


which freemen hy birth 
or to 2 Will. 4, c. 4"., the 
S2, not nnlr to those 


tPmv •ilKorife- Held that such icompnlsoiy i dants ol all pemoii^ entitiuL lucu t 

absence amonuted to a break -L Vh‘ p’. lit 

qualifying them for the exercise of thefiamhisc. j C* - - 

1 r oli U -'’ij r T itri 34W’ S'k " ’ i The rigid of voting in a borougii was in the 
IhQ. B. D. -.H, .>.4 . . . r • [capital burgesso. In tlie corponituni oi tne 


.[capital burges.,..,,.. ^ _ 

In detached part of Parish that has ceased to ; ^ 

shall not be included wit hin a 

isrsss” ssi 


borough woidd not be eonthnions, unless such 

isrsss” ssi 
spssiigSEiiiiii 


ffale V. Chnhh, 1 Lntw. Reg. Cas. i)44 ; 4 C. B. 
41 ; Hi L. J.. C. B. a4 : 11 Jur. 22. 


*S'ee Muiiiei pal Corporations Aet. 1882 (45 ic 4(1 
Viet. c. 50), s. 20!). 

What Rights Preserved hy 2 Will. 4, c. 45, s. 32.] 
—A quantisation to vote in a borough election as 
an inhabitant bonsehohler is not preserved hy the 
2 Will. 4, c. 45, miless it has been retained eon- 


8 i Of London, ]— The proviso in 2 Will. 4, e. 45, 
a. 32, and 5 A: (i Will. 4, c. 7(5, ss. 4, 5 (re- 
-, iiealed), which excludes freemen and liverymen 
'•! from voting in certain eases, does not apply 
to freemeii' and liverymen of the city of 
London. Cnmrhfir v. Jimmir. 2 C. B. »7 ; 


2 Will. 4, c. 45, miless it has been retained con- ^ p_ .74. 

tinuoualy from the passing of that act. Jt’Jfvny * 

V. KUvfirnvr, 7 Man, A G. 09: 8 Scott (N.E.) 

923 ; 1 Lutw. Reg. Cas. 210 ; Barr. & Arn. 35!) ; , . 

14 L J.. C. P. 75 ; 9 Jnr. 138. S. Stanton v. Preemen’s Allotments.] — By a local act, resident 

Irtf're!/ ' 7 ilix 'n aVi 10!)! n.; 8 Scott'(x.R.) 933 ; freemen of a borough were empowered to elect 
1 I utw Reo t'as 219 11 ; 14 L. J.. C. P. 7i). 11. ; from their body deputies to act for them lu the 
blur 140 “ ’ ’ managemeut of the freemen's allotments, and 

' 'in a bt.rouo'li every person who has been an in- the deputies were empowered to divide certain, 
habitant householder for six months next before of the lauds "into small allotments among tlie 
the dav of election was, at the time of the passing resident freemen desirous to become occupiers 
of 2 Will 4 c 45 entitled to vote. K. was thus thereof, at a .small annual rent, the allotments tO' 
entitled but ‘in the beginning of October, 1832, be held hy each resident freeman desiring to- 
ceased to be an inhabitant hoii.seliolder for four- become the occupier, obtaining possession thereot,. 
teen weeks :— -Held, tliat he could not afterwards so long as he shall be willing to hold the same, 
rei^ain this franchise bv bccomiiig an inhabitant and shall pay the annual rent, and conform to- 
householder. Ib. ‘ " the regulations to be made from time to time hy 

A freeman of the borough of Bhrewsbury the deputies.” The lands were vested alisolutcly 
paving scot and lot, for upwards of tivo j'uars in the deputies for the time being, in trust for 
last past, and down to the 25tli March, '1851. the resident freemen, with power to sell tlie 
occupied and resided in a house on the AVyle same, with the eousent of a major part of the- 
Cop, within the ancient and present limits of the freemen assembled at a meeting convened for 
borough, and since the 25th March, down to and that piu’pose ; and a power of re-entry was 
on the 3 1st July, occupied and resided in a house reserved to the deputies, in case any freemmi. 
at Cotonhill. without the ancient but -withiii the should be in arrear of rent for his allotment fur 
present limits of the borough. The revising bar- fourteen days, or should fail to confonn totlie- 
rister, holding him to he disqualiliod by2 Will. 4, provisions of the act or the rules ul the- 
c. 45, s. 32, expunged his name from the list of deputies : — Held, that each allottee had a free- 
freemeii voters The court, without hearing hold estate of an uncertain duration in his 
anv ai'gnmeut (the counsel for the respondent allotment, which entitled him to vote in the 
adfnitting that he could not support it), revemed election of members for the liorougli. Jioenon v. 
the ilecision. Jarvh v. Peele, 11 0. B. 15 ; 2 Jhirtun, 12 0. B. G47 ; 2 Lutw. Reg. Cas. 22<» 
Lutw, Keg. Cas, 182, 22 L. J., C. P. 33. 


ELECTION -Lm—PaHiarnentary, 


Woa-payment of Rates.] — A i)ai'ty entitled 
hotbrci 2 Will, -k c. 15, to vote as an iii- 
lialntant householder paying sccjI and lot, 
does 7iot by s. H8 lose liis qualification by- 
having omitted for one year to pay his rates 
before the last day of Julv. Xh‘lis\’. Field, i 
V. E. (i:-5 ; 1 Lutw. Eeu’. Cas. ofifi ; Id L. J., (!. lb dl ; 
10 .lur. loss. 

Change of Residence— ITotice of Claim.] — It 
is 3U)t. necessary for a freeman who, (hiring 
tlie (pialifyiug })crio(b has changed his place 
of abode from a residence within one divi.siou of 
a borough to another within tlie borough or the 
seven miles limit, to serve a fresli notice of 
claim. In the (;ase of a divided borough, if the 
revising barrister finds that the place of abode 
of a freeman is wrongly statecl on the list, 
he is bound, on proof of the true plaee of alxide 
and tiiat the same is within the qualifying 
radius, in the case of a duly qualified 
freeman, to correct the place of aVjnde a.s stated ' 
in the list, and to assign the freeman to the 
right division for the purpose of voting. Xtujle- 
V, Gimphell [bSilOj 2 Ir. 11. :-12d— (1. A. 

b. County 'Voters. 


a. Estates of Inheritance. 

"When Tenure will he Presumed to be Free- 
hold.]— Where A. was ill possession of lands 
.situate in an ancient Imrough, in respect of 
which parties had voted, as freeholders at several 
elections, and nothing appeared in the ease from 
which it could be inferred that such lands w(.>re 
holden at the will of any lord •. but it apiioarerl 
that the modes of alienation were, not by way of 
feoffment and livery of seisin, but bj" grant, as 
also that the customs witli reference to femes 
covert and to dower were diiferont from those 
prevailing at common law with respect to free- 
hold estates : — Hold, that there was not sullieient 
to rebut the presumption that A. was seised iii 
fee of such lands ; and. thci'efore (such laiuhs 
being of the value of 4().\'. by the year), that he 
hail a right to be registered in respect thereof. 
.HuxJire v. Thonipum, 4 C. B. 4S : 1 Lutw. Keg. 
Gas. .551 : Ifj L. ,1., G‘. P. 57 : 11 .Tur. 45. 

Land Held of the Lord of the Manor that may be 
freely Alienated, Freehold.]— Persons who are 
seised in fee of laud situate in a manor, having 
acknowledged that they hold of the lord by free 
deed, fealty, suit of court and a nominal yearly rent 
—the custom being that tlie laud may be conveyed 
by any common assurance, there being no 
necessity for any licence from tlie lord to alien, 
nor fui- the enrolment of the assurance on the 
court-rolls, iior for any surrender, the lord having 
the right U) compel by distre-ss the new tenants 
To come in and acknowledge free tenure — are 
freeholders, uud entitled to vote as such for a 
county. Ptimnqhm. v. Pitty, 17 0. B. 2‘.M.) ; 25 
L. J., C. P. 4 ; 2 ,Iur. (x\.s.) 8:17 ; 4 W. K. 122. 
,Scc Spencer v. Jftirri,w/u col. 50. 

Pews in Church,]— !8ce Greoiinii/ v, JforJiin, 
Jirumfitl V. Itohcrts, and Uiudo V. Charlton, 
cols. 56, 57. 

Shareholders in Bridge.] — 8ee Wadmore v. 
Putney Orermirx, and Tepper v. JMclioU, col. 58. 


: Rent-charge.] — ¥icc Pruitt v. CJirideliureh 
Orernecra, A^uJacorth v. Ilopper, and Linocorh v. 
BrovyMon Orerscern, cols. 51, 52. 

A grant of a ren-t-eliarge in fee of 40, v. a year, 

I issuing out of land of sufficient value to pay the 
same, confers a county qualification as a freehold 
tenement under 8 Hen. 6, c. 7, though there is 
no power of distress contained in the deed 
granting the rent-charge. Dodds v. Thmnpson, 

, 1 H. & .R. 819 ; Pt. & P. 285 ; :-i5 L. J.. C. P. 
97 ; L. 11. 1 C. r. i:i:4 ; 12 Jur. (X.S.) 625 ; 14 
W.K.476. 

A per.sou possessed of two several rent-charges 
in fee issuing out of two several ])icces of free- 
hold laud in the same county, neither of which 
rent-charges alone is of the yearly value of 40.s-„ 
but which together are of the clear yearly value 
of 4(),v., has a free tenement within 8 Hen, 6, c. 7, 
and is entitled to a county vote. Wood v. 
Hopper, 45 L. ,1.. C. P. 108 ; ' 1 C. P. lb 192 ; 88 
L. T. 581 ; 24 W. R. 187. 

By an indenture of September, 1874, the 
reversion in fee in certain lands was eonveyed to 
C., subject to certain terms of 1,000 years created 
by an imlenture of demise of -inly, 1SG4, w'hich 
reserved a ground-vent and a power of re-entry 
in default. C'., by an indenture of January, 
1875, granted to D. and to four other persons a 
rent-charge of 2l. I0.s*. each charged upon the 
lauds, with a power of distress in default of pay- 
ment, and the grantees were in the actual receipt 
of the .same. The value of the rever.siou Avas 
sufficient ti » bear the charges : — Held, that the 
grantees of the rent-charges had “free land or 
tenement to the value of 40.v. by the year,” within 
8 Hen. 6, e. 7, although the ])ower of distress was 
iiugatorv. Dawson v. Rohins, 2 Hopw\ & 0. 
817 ; 46 L. J., C. P. 62 ; 2 C. P. H. 88 : ;-J5 L. T. 
599 ; 25 W. R. 212. 

Equitable Freehold— Lands vested in Trustees 
— oluntary Association.] — Where an association 
of ijcrsons has ])nrehased land for the purposes of 
an nudertnking, and vested it by deed in trustees 
and managers upon such terms and conditions 
that, w'hiie the trusts of such deed subsist, the 
individual lueinbers of the association are respec- 
tively entitled only to a share in the net, profits 
of tlie undertaking carried on upon the land, 
such members have not an equitable freehold in 
the laiirt so as to acquire the eouu ty franchise, 
although the associatiou is not incorporated or 
registered as a joint-stock comiiany, but is a 
mere voluntary association without statutory 
pow'crs or restrictions. Baa-ter v. Brown (7 
Man. k, tf. 198) discussed and distinguished. 
Matson v. Black Colt. 418 ; 55 L. J., Q. B. 81 ; 
16 Q. B, D. 271) ; '54 L. T. 17 ; 81 W. R. 274. 

As to how Yearly Value to be Estimated.] — 
iSee Astbury v. Jfendersoii, Ilawdlton v. Bass, 
Jloorlwusc V. (rilbertson, Barrow v. Buehmaster, 
S/terlock V. Steward, cols. 59, 60 ; A,shm.ore v. 
Lce.'f, eol. 61. 

Annual Value of 40s. must remain after Pay- 
ment of Interest on Mortgages.] — See Copland v. 
Burtlett,Lpc'fJIuft'hinson, liremish wStohe Over- 
seers, Robinson v. Bniiklcy, Moore v. Carlsbrooke 
Orerseers, and RoUesfon v. Cope, cols. 54, 55. 

Annual Payments issuing out of Lands in two 
Counties — ^Apportionment.] — See M^ost v. Rob- 
son, col. 68, 
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U Estates for Life. ever”: — Held, ihor even if the nieiuniieiit was 

Annual Payments issuing out of lands, part perpchuil eiirate or conKU-at mii sole.lie hatl 

of which only actually occupied-Apportion- f 

ment. j-Sec Mllh v. » col. to enti le .luo. <, y.ac for rho .tarn .y. 

If ailfft V. Jhi-A's. 1 Hopw. Zv t . .Io.j ; .il' L. J .. ( . 1’. 
Annuity payable out of Seal and Personal ’ -- 1^- ~*'S : l.s \\ . R. 

Property of Benefit Society.]~tSee Jiahimo/i v. 

Ai/tf/i , j 1, .) 1. Actual and bona fide Occupation.] — Tlie ImiliFf 

What Amounts to an Estate for Life.]— Bv a urid iniililf Burgesses of a town p.tsse-tted land 
private inclosnre act. allotments of land, belo'iig- into portions called acres, wliieli (liov hatl 

ingto the resident freemen of a hontugli. were 


1 time immemorial, and by iiumemoria 


vested in dcputio.s elected bv the freemen in custom.aseaehaere became vacant, tliey inve^tci! 
trust for them. The deputies had iiower to sonm inhabftain of the town with the p(W--e-ion 
dispose of the wiiolc <ir ajiy part of those allot- it, to Imld for his life, it lu' slunild eontinii'- 
meiits. discharged from the right of the freemen, reside in the town, subject to all the rub''- and 
irpon obtaining the consent of the maj<n‘ part of onlers ol^ the bailiff atid l)ailiff buvgesM's. ilie 
the freemen assembled in publie meeting fur that holder of each acre mainm^d and mowed ii : hnt. 
purpose, but '-nbicet to this powei. the freemen by the custom rlu* badift and binuLsse-. giamecl 
obtaining pohsession of allotments were entitled ilu* afier-gra's ol the aero-, at a meeting lield 
to hold them, so long as they were Avilling to each year for tin; pnipose. to other inl)a))ilaiits. 
hold them, and paid the aiimial rent, and con- who were tliendiy cntiiJofl to depasture one cow 
formed to the orders and regulations made ]>y the 'veeks fiom tlu; loth of Se])tember. 

dcpntie.s : — ITeh I, that the allottees had estates of alter which tlie whole were thrown o[)eu to all 
freehold, qualifying them to vote for members tlio iidiabitants to dei)astiire sheep and cattle 
for the county, as their estate might continue tiiorein till the loth of Dticember. Lhe holder 
for life, ami was au)t determitiable' at the mere acre was si.parately rated to the ))or>rnnd 

will of the tleputios. Jirmon v. Jiiirt-iui. 2 chureh rates. Each a<-re was of an annual value 

Lutw. Reg. Cas. 22."; 12 0. B. ti47 ; 22 B. J.. aboA’e -Id, v. and under o/. : — Held, that the holder 

C. P. il3. ' ' ' ' of each acre had aai ciioitablc freehold estate, and 

By 39 Eliz. c. o. hospitals for the pr>or might 'vas in aetual^and bona tide occujjation, whhiti 

bo incorporated. Previously to that act thej’’ ^ Will. 4, c. fo, s. LS. ancl was therelore entitled 
could be founded by royal" licence or letters- Id vote in respect of it. 'J rev field v. Lou'Cy 
'patent. Before the act, A. founded a hospital 1 Uotiw. ;C. 23'' L. ,b, U. P. P.tl : L. R. 

for certain bedesmen, and made rules for its 4 C. P. 4.'j-l ; 2d L. T. 39-1 ; 17 W. R. ()73. 

regulation. 'J’he bedesmen were apranuted for 

life Held, that the hosi.ital might be presumed Variable annual Payments issuing out of 
to have been founded by licence ; and thei’efore. Land.] — A hospital, eonsisting of a master and 
that the bedesmen were entitled to Ite refostered Hd'ce ancient brethren, was incoriiorated. and by 
as freeholders. Sivipsioi v. Willtlvnur 7 "Man. k. the terms of its constitution, as afterwards regu- 
G.SU : K Scott (ts’.E.) 814 ; 1 Lulw. Reg. Cas. Kl.'^ ; latcd by statute, its revenues, derived from lands. 
14 L. J., C. P. 49 : ,S Jur. 112(>. " vested in the curptuntion. were received by the 

Trustees of an almshouse were empowered by master, who anmudly. after pitying thereout taxes 
letters patent of iiicorporntion to appoint and sttyl other outgoings ami re, serving (uie-third to 

remove twenty-foiu’ inmates, toties quoties sila himself, Wiis to jiay 2“)/. to eiielt of Lhe tln-oe 

conveuiens fore videhitur ” Held, that the ancientbretl:iron.7d/.n>thedi!iplain,andafter 
inmates appointed under this power did not take reserving a balance, not e.xeeeding (if)/., to meet: 
an estate for life in the ])ropertven jo ve<lbvtbem eiuTeut expen.se, s. was to ilivide the rcsidno 
as such iinmites. and were, therefore, “not entitled between certain other Inet.hren called younger 
to be registere<l as freeholders. Dvri,-; v. U'vd- 1.>rethren, wliu were addeil to the number of the 
(UuyUiK l Man. Jc U. 37 : S Scott (X.E.) S07 ; 1 brethren from time to time, iis the revenues of 
Lutw. Reg. Cas. l,'»9 : 14 L. ,].. C. P. 4.’5 ; S Jur. elmrity iiieveased, but no younger brother 
1143. ' was to take tinder sitoh di vision more , than 2i5?., 

A minister of a congregation of Particular i'Jid the .surplus, if any, was left to accumulate 


to take under suoii division more , than 2.5?., 
the suridiiH. if any, was left to accumulate ■ 


Baptists, oceupjdrig. in virtue of his function, mitilfurtlioradditiomd brethren wcrcai)])0in1ed : 
premises veste«l in trustees, to permit the minister — Held, ihat the younger brethren had no equit- 
to occupy them for the time being, and having tdile estate in the lands of the hospital, and that, 
been oppointeil by a call (given verbally) from tim aimnaJ payment to which rliey were cniitied 
the congregation to become Their minister, which not being a rent-chargu nor a five tenement, 
lie hiurcomplieil with, and having resided ever within 3 Hen. (>. c. 7. they were not entitled to- 
since in the premi.ses, and there being no proof county francliise. Simen v. Afn raliaU. 2 
that the apjiointment wa.s for life, except the Ho{>w. ik 1 ; 42 L. J., P. 19 : B. 11. ft (.'. P. 

iiiinister’.s statement that he so considered it, 2i;9 ; 27 L. 'J'. ,181 : 21 W. R. 123. 
and the opinion of an old tleacou that it was so, 

is not cut hied to vote as a freeholder. Colliery. Eleemosynary Occupation,]— Members of an 
Kuifj, 11 U. B. (N..S.) 14 ; K. A G. 381 : 31 L. J., eleemosynary foundatimi called the Shrewsbury 
C. P. 8(f ; 8 Jur. (N.ts.) (57fi : l.L. T. fi74 ; 10 Ho,sjiital were retpiired by the constitutions to. 
W. R., 13l„ iSee Bvrtim v, Broolio, col. 101, be widowers or bafdiclors of tlireeseore years or 

upwards ; each had to himself a set of chambers, 
Incumbent — Eqtuitable Interest.] — The which he held for life, subjecit to removal for 
incumbent of a vicarage as perpetual cmntc certain nfienGe.^, but he could not let tlie chambers, 
daimed to vote in respect of land of the value of or take in any one to lodge wi-th him therein. 
4U,v, per annum which had been conveyed in They received also a weekly dole or stipend, a 
exchange to his _predece.sst)r “and his successors, gown, yearly, and other benefits ; and they were 
vicam of the vicarage for the time being, for to be e“hc»son from poor and imligent peopJe : — 


■» - 


45 ELECTION LAW — Parliameiiiary. 46 

iio[ (:uUtJ<'<l to vole for the amuty, not] land Held by Poor Burgess at Will of 
liaviug ;m (•(luitable tistatc of frnohoH in the | Corporation.] — A corporation, beiiifr po.><essei'I 
chimihers. Fririnan v. (ra}nnfi>nl,\'\ 0. B. (jST.S.) of lands, made a by-law that the lands should. 
(jiS ; K. A (i. -l-f-K : 81 L. J., C. P. 83 ; 8 Jnr, (tST.S.) l)e occupied ’by poor and necessitous luirgesses 
717 ; 5 L. 'J\ t) 1 1 . at a rent to be iixed anil named by the cor[)<)ration 

In l(i32the barl of Eutland fouu<Iedahos])ital at its pleasure. The by-law provided that only 
at Botte.sfoi'd for fourteen poor men ; au<l by a such persons wore poor and nocessi tons burgo.sses 
deed of I7(i2 the lands belonging thereto were as were declaied so by a majority of tlie couiu.-il 
vested in (vustecs, to jjonnit the rectors for the of the borough. A person, who claimed to be 
time being of two jiarishes naruod to receive the entitled to a vote as a -Kb*, freeholder, had been 
rents and pnifits, and thereout ]t:ij'to each of the tleolarcd a poor and tiecessitous burge.ss, and had 
fourteen inmates certain periodical sums (in the been allotted one acre at a rent of .w. per annum 
wliule, amounting to tl/. ]2,v. Sr7. jicv annum), until further notice ; — Held, that he imd no froe- 
aml to ( xiieiid upon tliem certain other sums in hold or cipiitahle interest stifficicnt to entitle him 
clotliing. coals, medical and other attendance, to a vote: that the estate was hclil at the will 
Hinci' 177K the trustees had Ijcen in the luibit of tin? council, anil at the most his interest was 
of allowing the surplus revenue to be distritmled not gretiler than that of a tenant from year to 
amongst the innuUes of the hosjjilai, so that each Tear. F/'ntir. v. Scoff, 1 Hopw. t'i: 0. 71H : ‘fl 
had, down to ISGl. been in the receijit of !).s. 2i/. L. ,1.. (1, P, 20 ; L. II. 7 C, P. 202 ; 2.“> L. T. 83(5 ; 
]jer week, e.xelusive of the allowance fur clothing, 20 W, L’.. 23(5. 

Ac. ; but tlnn'c appeared nothing in the deed of 

1 7(12 to warrant this increased allowance. -Ili'ld, pecs of Incumbent of Church. J— -See v. 

that the iumates had not any e(p.iitable freehold eol. 57; and Jlcmcich v. Alher. col. 32. 

estate or interest in the lands belonging to the 


hospitfd.sa)asto cntitle thcintmbc rc^^^^ 
the county .Sfcc/c y jiostrortfi, H. A 1 If , ; ^ office— Members of Chapter.]— The c.unons resi- 

i9‘m ’ ii E t' -o- Va u 'ww* ' 'Itmtiary of a calhedral who are entitled under 

12.3J . 11 L. i. .jUi , 1.3 . K. 230. ^ , 5,3^ ^.7, to a lisod share in the 

1 corpoiutc revenues, luive no freehold qualification 
Where Occupation only Partly Eleemosynap.] . ^liares in the freehold lands of the 

-Iji an institution called Lord Coningsbys rfurrh v Phillim rbS'llll O B' 

ospital, founded A.D. 1(514, the clainiiuit occu- 2(57 • Fux • >o J P* 281 ' 


Hospital, founded A.D. 1(514, the claimant occu- 
pied a house and garden to which he was 
appointed for his life, and from which he could 
not be disturbed, except for felony. He had let 
the .garden. He and the other inmates were 


Bedesmen.] — Land was conveyed, in 1 726, 

on trust to divide a portiou of tlie rents amongst 


called servitors, but rendered no service, thougli bedesmen of T), Per.sons had been appointed 
they were bound to observe certtdn rules, under bedesmen by .a corporation from very early 
penalty of a hue. The gate was locked at 1> p.m., fbc apijointuicnt ivas for life, but such 

ami none, without special leave, could after that Persons were not liable to perrurm, nor diil they 
hour enter or go out. .Ho one could be absent I'orform. any duties. Under the trusts they each 
more tliaii three days without leave; atteiidaiiec reoeived more than 4lb'. a year : ITeld, that they 
at chapel was required; misconduct was jiru- ^''ore not entitled to vote in res]*ect of any e.st'ate 
hibited ; doth(?sand coals were .supplied to the i'l land ivhieh had come to t.hem_by ]irnmution 
servitors from the funds of the hospital ; — Held, ‘^bicc williin 2 Iv ill. 4, e. 4o, s. 18, as the 

that, the claimant ])ossessed a freehold interest, “ bcdesmeir • does not necessarily import 

atid was entitled to vote as occnitving as owner ^rich orticc. v. Jiodn'nujfon (fverxcrt's^ 

•within 3(J A 31 Viet. e. 102, s." 3. AVyiv v. i 

1 Hopw, A 0.204 ; 38 L. .1., C. P. 185 ; (N.S.) 61)2 ; (5 \\ . It. lOl, 

L. .E. 4 V,. P, 521) ; III L. T. (145 ; 17 ^\\ E. 21)4. ' 

— — Parish Clerk.]— A parish clerk, by virtue 
Booms for Life in Hospital controlled by of his ajipointuicnt, entitleil to a twelfth, share 
Inmates.]— A liospital was fonmlcil, after 35 Eliz. of twenty-six acres of freehold land in The pari.-.h 
e. 7, and before 31) Eliz.c.iu, fortlie aecommodation (of suttieient value to confer avotc for the county) 
ami maintenance of certain pc]’,snns ; the property so lotigasho continues clerk, and his prcdeciissors 
consisting of lands conveyed originally to feoffees, io- {be office having always enjoyed the .same, has 
and this being for the ixmelit of such jicrsons. a freehold interest in his share, in re.spect of 
Ordinances and rules of ihc hospital referred to which he is entitled to be registered, lioherlx v. 
the feofi’cc'-. ])ut none wore now known ; and by Pmriff, IS 0. P>. (X.s.) 18 ; ,11. A P, 132. 
the rules, the inmates were removable for ecrtaili A claimant to a county vote, holding an 
iiTcgularilies, hut no case of removal had occurred, appointment as parish clerk, and receiving as 
There was no deed of emlownumt extant; but bv certain fees on burials in the parish. 

Ihe rules, the inmates wcic allotted, rooms foV churchyard, amounting to more than E).s-. a year, 
their lives ; they kept the kevs of their respective the .actual duties of opening the graves, Ac.., being 
rooms, and eacli room was worth 47. a year, wiiollyperformcdbythesexton, who had separate 
The inmates had tlic wliole iminagemcnt of the hi consideration thereof, is not entilled to 
property ; they lei a [)ortiou of t lie premises, and vote either as a holder of a fi'cehold oflice, or of 

jmrt of' the jirojjorty had been sold by them a freehold interest in land jo the value of 40, v. 

Held, that the inmates wore entitled to he regis- a year. Buxhcll v. J-Juntcs, K. AH. 481 ; 11 (.!. B. 
tered, under 2 Will. 4, c. 45, s. 18, being possessed (N.S.) 10(5 ; 31 .B, .L, G. P. 44 ; 8 Jur. (>'.ti.) (545 ; 

of equitable freeholds in their rooms, and jointly 6 B. T. 580 ; 10 \V. E. 153. 


of equitable freeholds in their rooms, a.iid jointly 5 
interested in the other portiou of the hosjutal 
Itolovtx V. PcrciraJ, H. A P. 121 ; 18 C. B. 


Salaries derived from Laud,] 


(N.s.) 36 ; 34 L. 3., C, P. 84; 11 Jur. (N.s.) 40 ; 1 ])reaehers, lay clerks, bellringers, and other 
IIL. T. (508; 18W. E. 2(55. j functionaries of the cathedral of Cantei'bury, 
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paid salaries out of tlie chapter revenues, of the clear yearly value of not less than uZ. : — 
found to be “derived wholly or in part fi’om I-Teld, that apersou, to be entitled to a vote under 
lands and tenements situate in the parish of this provision nnist bt; lessee of a cor])oreal here- 
C'hristchureh. Ville and other paidshcs,” in the ditainent, which could be tlie_Kub|ccf of oecirpa- 
saino division of the county, which tv^ere vested tion, or assignee of n lease of such an heredita- 
in the dean and chapter, have no such equitable incut, and that a chattel rent -charge, though 
estate in freehold laud as entitle them to vote originally created for more than sixty years, docs 
for a county. jEZuZZ v. 11 C. B. (N-S-l 11-t : not, confer a vote. W'/zi-biirhia v. Dpnton Orcr- 

K.teG.«9; 31 L. J.,C.P. 45; 8Jur.(S.S.)Gd6; .wnw. 1 Ilopw. ic 0. 432: 40 L. J.. C. P. 49; 

5 L. T. 491 ; 10 W. K. 151. L. II. (i 0. P. 267 ; 23 L. T. 729 ; 19 "W. 11. 2] 0. 

lease for Lives of Part of Waste of Manor,] Term vested in Trustees — Person in Receipt of 
— S. claimed to be entitled, as a freeholder, to Rents,] — A testator devised a nu-m of 99i) years 
vote for the county in respiect of a lease of p>art to trustees, to piay the rents and annual produce 

of the waste of the matior. The burgesses of the to the claimant for life, and the residue aftei' his 

borough had from time immemorial e.vercised decease to the children of the el.iimant : — Held, 
rights of connnou of pasture over the manor, and that the claimant was not possessed of tlie resi- 
at courts-leet hoMen for the borough, it had due of a term originally created for not less tlian 
been the practice for lOd years ])ast and upwards sixty yeai’s, and tv, as, consequently, not entithnl 
for the mayor and burgesses of the borough to to the county franchise, under 2 Will. 4. c. 45, 
pjrcsont to the lord of the manor individiml s. 20, and ti to 7 Viet. c. 18, s. 74. (rohinford y. 

burges,ses for occupation of pieces <»f wa.ste land Frcernttn, 1 H. to R. 353 ; II. to P. 32!) ; 35 L. J., 

of the manor ; in <all .such cases the person so C. P. 92 ; L. R. 1 C. P. 129 ; 12 Jur. (x.s.) 192 ; 

piresented took piossessiou of the appundioued 13 L. T. 59.5 ; 14 W. 11. 203. 

qncees of waste, and paid rent to the lord. About 

one-tenth of the wastes had been thus inclosed, Conditional Agreement for Lease.] — By an 
but a sufficiency of such land was left for the agreement made between the owners of an 
use by the commoner.s of their rights of pasture, estate, the trustees of a building .society, and C., 
H. being duly presented for occupation of a piece the land was to be security for the advance by C. 
of the wasteland in accordance with the custom, of moneys to be exj)eiuled in building cottage, s 
entered into oceuiiathm, ami in 1861 was granted thereon, and the owners were to grant to the 
a lease by the lonl, similar to leases which, .since occupiiers of the cottages leases for ninety-nine 
1888, had lx;en granted in like cases, namely, a yeai-s on the request of C., with the consent of 
ica.se for three lives, with a covenant for renewal, the trustee.s. By a subsequent agreement be- 
t?. continued to occut)y under this lease, and jiaid tween the trustees aiul 1 he claimant, who occuiiied 
rent to the lord : — Held, that he had such a free- one of thecottage.s so built, it was agreed that on 
hold interest as would entitle him to be registered his paying cert.aiu moneys bv instalments, and 
as a voter for the county. v, Sulm,o/i, satisfying all the terms of the agreement ami the 

2 HopAv. to^C. 339 ; 47 L. J„ V. P. 53 ; .3 C. P. D. rule.s of the society, the trustees .should pi’ocure 
97; 37 L. T. 579. .4;//Z .sy'« cf/,w’,s' post, A. 1, h. him a conveyance for ninety-nine years. Only a 

vii, (col, 51). part of the money had been paid ;’no request for 

a lease had been made by C., ami none had ever 
ii. Custonuini, Copi/Jttild taul oflipr Te>i.'i/ih-. been granted : Held, that the clniinuut was not 
•' ■' ■ entitled to the county franchise given by 30 to 31 

A tcn.ant who holds his lands by customary Viet. e. 102, s. 5, as lessee or a.ssignee for the 
tenure, although not strictly a copyhold, pro- luiexpirod residue of a term origimilly createil 
vided he has a permanent interest therein of the for not le.ss than sixty years. Troffpr v. Watiso?i, 
value of not less than lOZ. (now 5Z,) per annum, 1 Hopw. to C, 21(3 38 L. J.. C. P. 100 ; L. R. 
free of all charges, is entitled to he registered 4 0. P. 434 ; 1!) L. 'f, 785 ; 17 W, R. 330. 
under 2 Will, 4, e. 45, s. 19 (repealed). 

V. Tremr, 15 C. B. (n,.s.) 550 ; H, to P. 69 : 33 Suh-lessees.] — A sub-les.see i.s a lessee within 

L. J., 0. P-_^73; 10 Jur. (.q.s.) 131 ; 9 L. T. 535 ; 30 to 31 Viet. c. 102. s. 5 ; but it is doubtful 
U W. R. 471. whether he mu-st be ill occupation ns a sub-lessee 

_ , _ under 2 Will. 4, c. 45, s. 20. Vhoidton a'. /S'Zrt'Z- 

Beneflcial Interest in Copyhold Tenements.]-— /mv/ Ontrsm-n, 1 Hojnv. to C, 712; 41 L. J., 
8ce Spencer v. Uarrmm, col. 56. ‘C. P. 37 : L, R. 7 C. P. 198 ; 25 L. T, 810 20 

W. R. 23(v 

When Tenure will he Presumed to he Free- 
hold.]— See irii-x/nu- v. col. 41 , Interest in Lease Divisihle.]~A lease for a 

T , „ , term of ninety-nine years, of which three years 

Land held of the Lord of the Manor that may had expired, comprised several houses within a 
he Freely Alienated, Freehold.]~8eei4fjf«Z«yZi^///( borough, orie of them worth more than lOZ. a 
V. PUiy, col. 4L year, and capable of conferring a borough vote ; 

A>id !tee Copyhold (H. Citstomary Fkee- the residue imlivldually worth less, but collcc- 
HOLDs). lively more, than loZ. a year. Each house was 

occupied by a distinct tenant .-—Held, that the 
iii. LensPCHttfTermnofYmr^. lea.se was divisible, and that the 

^ ^ lessee waSt^pitilled to a vote for the county, in 

Chattel Rent-charge.] — By 30 to 31 Viet. re.spect of the residue of the houses. WehhY. 
c. 102, k .5, acounty vote is confen-al upon every liirminr/Iiam Orencen, 5 Man. to 0-. 14 ; 7 Scott 
man who is entitled either as lessee or assignee (H.e.) .559 ; 13 L. J.. C. P, 57 ; 7 Jnr. 1090. 
to any lands or tenements of freehold, or of any 

other tenure whatever, for the unexpiiW residue, Occupying as Tenant.]— A., sulisetiueiitly to 
whatever it may be, of any term origin.ally the date of letter.s-i)ate)it, whereby was granted 
created for a period of not less than sixty years, to him the custody of all the estate, real and 
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pei-sonal, of a lunatic, entered upon the occupa- 
tion of the farms of the lunatic as they were 
quitted hy the former tenants, and received the 
produce to his own use and benefit. In his 
annual account, jjussed before the master in 
e.lianeery in July, 18-17, he entered himself in 
the eohunn of the tenants : and in the column 
of i-ejit due at Lady-day, 1840, he inserted 0 {)]) 0 - 
site ins name the sum of fiy.HZ., aiul in the column 
of rent he entered this sum as received : — ^Held, 
that he «lid not occupy the land as tenant, so as 
to be entitled to vote, under 2 Will. 1. c. 4o, 
-s. 2d. JJurton v. LaiUjlinm^ a (J. It. !(2 ; 2 Lutw, 
Ec--. Tas. 78 ; 17 L. JI, C. J*. 2.58 ; 12 Jnr. 081. 

iv. Occupiers at ~A)l. lie.nf. or of 121. 

Qiow lOii.) Value. 

See 48 & 111 Viet. c. 8, selied. 2, parr l,abo]ish- 
inir oUZ, rental qualification, saving C-visting riglits. 

Aggregate Value-— Of Lands under different 
Landlords.] — The ccarnty franchise conferred by 
the occupation of lands of 12/. ratable value is 
not restricted to lands held under one Landlord, 
nor is it any objection that being detached they 
are separately rated. Ifuekle v. Piper, 1 Hopw. 
.Ac 0. (ISO ; 41 L. J., C. P. 42 : L. E. 7 C. P. 108 ; 
25 L. T. 8d<) ; 2(1 ^V. E. 285. 

A man who occupies .several pieces of land 
under different landlords, and is separately rated 
for them, may add their ratable values together 
for the ])urposes of a qualification under 80 S: 31 
Viet. e. 102, s. G (repealed). Ik. 

A tenant who holds, under two diti’erout huid- 
lords, two different sets of premises, the rent of 
each being less than 50/. a year, though together 
they amount to more than that sum, is not 
entitled to a vote at a countv election, untler 
2 Will. 4, c. 45. s. 20, and <1 A 7 Viet. c. 18, s. 78 
(repealed). Gudshy v. Barrow. Barr. Arn. 
288 ; 7 Man. & G. 21 : 8 Scott (n.r.) 799 ; 1 Lutw. 
Eeg. Gas. 142 ; 14 L. J., (1 P, 51 ; 8 Jur, 1081. 

Of Joint and Sole Holdings.]— A. occu- 
pied solely as tenant a house and land at a yearly 
rent of 40/. He also jointly with his father 
rented aiui occupied other lands at. a yearly rent 
of 04/. Both occupations were uiuler the same 
landlord: — Held, that A.'s proportion of the 
joint rent could not be added to his separate rent, 
so as to constitute u qualification to vote for a 
county, under 2 Will. 4, c. 45, s. 20. Hmiili v. 
Foreman, 18 C. B, (x.s.) 144; H. k. P. 281 ; 
34 L. J., C. P. 98 ; 11 Jur. (x.s.) 42 : 11 L. T. 
4178- 18 W. E. 291. 

Eate-hook not Binding.] — In regard to a claim 
to a county vote as a 12/. occupier, the revising 
barrister is not bound by the rated value apijear- 
iiig on the rate-book, but may take eviilencc and 
judge for himself as to whether tlie ratable 
value of tlie premises, in respect of which the 
claim is made, is 12/. f)r ]u)t. Coohe v. Butle.r, 
2 Hopw. & (.!. 22 ; 42 L. J., C. T. 25 ; L. E. 8 
0. P. 2.E; ; 27 J.. T. 548 ; 21 W. E. 73. 

Statement of Qualification in Cla^GA“Land 
as Occupier ” — “ Farm as Occupier.”] — ■ !8ee 
Firth V. Widdieomhe-in-the-Maor, and Jlowitt 
v. Stephens, col. 78. 

Occupier’s Hame inserted by Mistake in 
Owners’ List. — Sufficient Publication. ] — See 

JIather v, Allendale, col. 70. 


• Proof of Notice of Claim.] — Sec Sale, hi re, 
col. 102. 

Part of Period of Occupation during Infancy.] 
—Bqq Hargreaves Y. Hojjper, col. liQ. 

And see eases ante, A. 1, u. i. (col. 3) ; and A. 1, 
ffl. iv. (col, 24). 


v. Inhalitani Householders. 

See A. 1, a. i., and A. 1, a. ii., ante ; and B. 1, 
a., aiul B 1, />., post (col. 152). 

Compulsory Absence during Qualifying 
Period.] — Bee IJonaeJlti v. Graham, thnnoUy v. 
Baddall, Ufaiiin. v. Hanrahan. Hassaa v. 
Chnmhers, Criglington v. Gallagher, aiul Buffy v. 
Chambers, coh,?,&, ‘A7. 

Temporary Absence from House during 
Eepairs,] — H.’s name appeared on the register 
of vote]\s in a count}’-, ami was duly objected to. 
It was proved that he worked for'an employer, 
by whom he was given, in addition to his wages, 
a house at a slnlling a \veek. During the 
qualifying period he had lived in two houses, 
living in one from July 2 to August 22, while 
altei-ations were being effected in the other. He 
only ])aid )-ent for one house during this period. 
No succession claim wms made : — Hold, that he 
was not e)ititled to the franchise. Torish v. 

[1894] 2 Ir. li. 155— C. A. 

Eight of Another to reside in Qualifying 
Premises.] — The mere fact that anothei' person 
has an incorporeal right to reside in the house of 
an otherwise tpialified tenant doe.s not disqualify 
such tenant for the frauclii.se as inhabitant house- 
holder. 'lorish V. Low, [1894] 2 Ir. E. 372 — 

Tenant holding over after Expiration of 
Notice to (juit- New Tenancy created- Eelation 
hack.] — To compel them to pay off arrears of 
rent, several weekly tenants of dwelling-houses 
were serveil with notices to quit, which' oxi>ired 
during the qualifying period. Each of the ten- 
ants eontiniieil in po.sse,ssion after the e.xpiration 
of the notice for a substantial period. While so 
holding over each tenant was .served with a 
sununon.s for po.ssessi()ii. In .some of these case.s 
before, and in others after, a decree for posses- 
sion was obtained, a new contract of tenancy 
was made, whereby it was arranged that the 
several tenants should continue to hold upon the 
old terms, and that the new tenancy was to 
be deemed to have commenced in eacli case on 
the expiration of the old one. It was further 
agreed that each tenant should ];)iiy off arrears 
of rent : — Held, that, the new contract was not 
capable of relating back for the puj'p().se of the 
franchise, and that therefore none of the weekly 
tenants were entitled to the franchise. Holland. 
V. Chambers, Devine’s Case, [1894] 2 Ir. E. 442 — 
C. A. 

Occupation as Tenant— Tenant dying Intestate 
— Sole Next of Kin in Occupation— Letters of 
Administration.] — On the death intestate of the 
tenant of a house who had ]i‘ft Ireland, his 
father, who was his sole next of kin. and hail 
been residing in the hou.se, continued in occupa- 
tion during the qualifying year, and paid the 
rent, without taking out letters of administra- 
tion :~Held, that the father was entitled to be 
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rcgisterocl as an inliabitaut honsehoWer,' After On SDOi Jimnury, 18(U, A. conveyed a rmt- 
Ihe expiration of the qualifying period the father charge of 50f. to B., to the nsc of the live sons ol 
t(Kjk out letters of administration to his son ; — A. Noreut had been ])aid till Junt. ISiii ; — 

Held, that the letters did not relate back for the that the live sons of A. had been iti actual jkis- 

purposCs of tlie franchise. Uttlhindw (Vtanihcn-, session of the rent-eluiigc for dx months pi c- 
JDohtirtyg C'/{,sr, [I8',)-tJ 2 Ir. li. 28.0 — 0. A. viously to the .81st JulyjSiH. and -were iherefore 

entitled to he placed on tlie rogisiei'. Il>. 

Occupier of Dwelling-Iiouse not rated, because A. bidng pO'.se'.-'Cd oi a reni-t ii.u cc i-.'.uing out 
of no Value.] — See Owvm v. JltiurnJifin, col. of free! mid lands, granted it unto 1!., ancL Lt, 
So. and their heirs, to hold the same uido B.. (\ and 

D„ and their heirs, to the. use of A., B., V. and 

^ T).. their lieir.s and assigns for ever, in equal oim- 

VI, Uwjin'it. fourth sliares asteuanrsiii common : -Held, that 

Sfc ante, A. 1, //. iii. {^coL 10). all the grantees took under the Htatule of Lses. 

and that lyv force of the statute, and on the 
.. y 7 rn ^ a • a.* anthoritvof f/rHinx. Jiln'm (18 (J. B. (X.S.) 00';. 

vii. -'Zcnnlii or fnwmarU, hK-ffwwney of 

Interest hi anil TUU to. po.s.sessiou of their .shares of tlie reni-ehnrge, 

Person entitled to flhattel Rent-chare-e not a ' 


•' Ltnuh or Tniuinentsf Sutjir'wne i/ of 
Interest hi mil Title to. 


Person entitled to Chattel Rent-charge not a “‘2!’ " li 

Lessee of lands or TenementB.]-See W'nrlntrtoii " ‘t ’n’ '• mo " •mvv 

V. DeiiUm Ovn-seers, col. 18. *>• i-’- 

Rfitttscharge below Value of £5. — Occupation.! The words “ ae-tiuvl ]iossession in 2 \lill. 1, 
— Bys. 18 of the Keforin Act, 1882, no person c,_ h], s. 20, mean a posses.sion in f.mt as emit ra- 
shali he entitled to a county vote in respect of distinguished from a iinssessiuu in law. J/iirniji 
any freehold lands nr tenements of which he v. Thornileu. 2 C. B. 217 ; 1 Lutw. lieg. (Jus. IDti 
may be .seised for a life or lives, except he .shall Barr. iS: Arn, 742 : J.') L. .1., B. bio ; lU Jur. 
be" ill the actual and bonii Jiile occujiatioii of 

.such lands or tenements,” or except the same A rent-e.]iarge which liad been originally created 
shall bo of the clear yearly value of not less in 18:-}8, iiayable quarterly, and which had been 
than lOf. (reduced to ol. by a subsequent act) ; — regularly paid to the giuntee tip to the 2‘.)th Sep- 
Held, that a rent-charge for life below the yearly temher, bSl.j, was by him assigneil on the lihb 
value of ol.. being incapable of oceupiation, was January, 18-48, to A., B. and (J.. iii tntst for thom- 
not within the exception in s. 18. ami therefore selves, 1). and others. The lirst jiayinent of the 
<lid not confer a county vote. JJriiift v. Christ- rent after the assignment was on the 29tli April 
eleiirch Overseers, <Jolt.“B28 : .78 fj. J., Q. B. 177 : foUowing Held, that D. was not etititled to be 
12 Q. B.D. 865; 82 "VV. lb 871. ' registered in respect of his liavtng been si.x 

months hi actual pos, session of the rent-charge.. 
Rent-charge in Actual Possession,] — A rent- within 2 Will. 4, c. 1.5, s. 26. Jlinftleit y. Tirerioit 
charge rvas gnuited to A., B. and H. to hold to Overseers. 1 laitw. lleg. Cns. .510 ; 4 C. B. 1 ; IB 
the said A., B. and (J. to 1 ho use of the said A., B. L. J., (J. 1’. 88 ; 10 Jur, 950. 
and 0., their heirs and assigns fur ever as tenants 

in common : — Held, that such grant took effect freehold Interest in Rent-charge.] — Certain 
at common law and not by operaliou of tlm persons, who wore seised in fee of a rent-charge 
Statute of Use.s, 27 Hen. 8. c. lo. and that there- of 120/. a year, subdivided it into fifty -fonr 
fore neither A., B. nor C. had the rental pnssc.s- parts, and .sold thirh'-four of such part.-', and by 
siott of such rent-charge as required by 2 I'c 8 a deed in cousideralioii of .52/. .5,v., paid by each of 
Will. 4. e. 45, s. 26, to entitle him to lie registered the purchasers. Therein called beneficiaries, " tlie- 
as a voter in respieet of his interest in the same, venilors, therein called " trustees,” declared that 
imtil he had actually received such rent or .some they stood .seiseil of one tifty-fourth part of the- 
part thereof. W'eli.'iter \. Jslitou- intdr.r-Lifiie rent-charge in trust for each of the beneficiaries, 

' (kwseers. Crme's Ctise. 2 Hopw. & C. (Id;' 42 his heirs "and assigns absolutely, and that they 
L. J,, C. F. 88 ; L. B. 8 (J. i-*. 281 ; 27 L. T. 652 : stood seised of the remaining parts in trust fur 
21 W, E. 171. rliemselves. tlie trustees in fee. There was a 

When a conveyance granting a rent -charge covenant by each of the beneficiaries that in the 
operatd’s under the Statute of Use.s, 27 Hen. 8, event of his wishing to sell his share, he should 
, c. 10, the person to whose use the rent-charge is first offer it to the trustee, s at a ]»ricc to he ascer- 
granted is, i>y forcts of the statute, in the actual tained, in case of dispute, by arhitnition, and 

? ^session of such rent - charge, vvitlihi 2 ic 8 there was a clause declaring that the trustees, or 
nil. 4, 0 . 45, s. 26, as soon as the grant is exe- other the trustees or trustee, for the time being 
euled. Weljster v. Ashton- under- Lyne Over- of the deed, shoukl “ resjieeth'oly have absolute 
seers, Iladjiehts Cnse. 2 Hopw.dt C. 89 ; 42 L. J., [lovver of sale over the rent ami premises, oxur- 
0. E. 14t5 : L. B, 8 C-. F. 306 ; 28 L. T. 901 ; cisahlc at their or his (li.scrctiun, without anj' 
21W. E. 687. fui-ther consent mi the part of any person”: — 

Where a rcut-cliavge is crc,ated by means of a Held, that the power of sale ve.sted in the trustees 
conveyanee to uses, the grantee immediately .ac- by this deed was not one wliich they could cxer- 
quires actual .seisin by the words of the 27 Hen. cise for their cavu lienetit so as to enable them 
8, c. 30, s. 1, and is entitled to be registeretl to forfeit the shares of the liencficiaries, and 
in respect thereof, notwithstanding he may not that, therefore, until sneh power of sale was. 
have actually received any part of the rent, exercisefi, eaoh heuefioiary had a, freehold inle- 
Iledis y. Blnln, 18 C. B. (K.S.) 90 ; H. & F. re.st in tlio rent-charge, which (being of sufficient. 
189: 34 L. J., G. E. 88; 11 Jur, (jt,s.) 18; 11 value for that purpose) entitled " liim to the- 
L. T. 480 ; 18 W. R, 262, county franchise. Ashworth v. Jloppev, 45 L. J., 

' Aliler, where the rent-charge is created by nn C. P. 99 ; 1 G. E. D. 178 ; 8;J L. T. 667 : 24W'. fl. 
oidiiiary grant at common law. Ih. 187. 


in 2 Will. -1, 
I fact as eont ra- 
il law. Jlurrinj 




pacioii, »o as u^gam the couritv miiichise. J//7/.S- 

T’ wwll-’ -'<-’• 1 ’- ‘•<'> ; Mortgaged Land- l—A inortguLn.r. in a,-i 
7j 7 ' I'' iwssussiuii <)(■ a fi-(-(.;h(ild (‘Si;i(,(< (ti‘ iiila-rilauaa, 

hct II ijnf V. Juifjso/t, lutm. 1,0 j-iglii to vdti; Cur a cnuiit.v, iinlwss tiie m-Lan 
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Apportionment of Reat-charge.l— Owners of a Annuity Payable out of Real and Personal 
pie(;e of land, which was lield by them subject to Property of Benefit Society.] — mcnibur of a, 
a rail - charge of IJ-/. bv. Id. jicr aiiinun, con- beuclit society was entitled to an aimnity of 
yeyod a portion of it tonight i)erso]is as tenants more than lid, a year nut of the fnads oft in; 
in couiiuon in fee, subject to the paymoiit of society if tiie property was sniHcttiut. to admit of 
17. O.V. per anninn as their jiroportion of the rcnl- it. The income of ' tlio society arose p.arily 
charge ; the grantors covenanting to pay the re- iTOtn real pvopoi'ty vested in truslees, <'uh] jiartly 
maiinler tJicmselves. or to mdemnify the grantees from cunt]'/ but ioris ainl fiiuis [mid by the nimn'- 
thei'efrom, and reserving to them the power to bers. The funds of the society \V(!re HuDleJont to 
distj'ain n];on the rest of the land for any exce.ss j)ay all the annuities in tlie eiirroiil year, and if 
of i-eiit-eharge whicli tiicy might be comjjelied each annuity was apporlioiu'd between tin' in- 
to pay. It was admitted that the i'csidue of the eoiru; derived from the n;al ])ropeitv ami from 
land was of suJKcienl value to satisfy the portion other sources, the part payable out of ijteome 
of tlie rent-eharge so agivod to be [nud thereout : .derived from real [n'operly would be more tli.an 
— Hold, that although in point of law the land uL: — Held, that he liad no di reel iutorest. legal 
so conveyed was liable to the whole rent-cliarge or cqnitaldo, in the himis belonging to ilie 
of 11/. br. Id., yet, for the }inr[)OKe of the elective society, and was not entitled In a i;onuty vote 
franehise, tlie interest of the eight grantees was as a freeholder for life under ;h) iV; III \’’iel. e. l()-i, 
to be taken to be ilie v.alue of the land conveyed s. 5, sub-s. 1. Ihdd nxanv. AhKjr. I lloiiw. k t'] 
to (liem, after deduefiiig the [iroportinii only of 198 ; L. 11. 1 C. P, 4iJ'J ; 111 b. 'T. till ; 17 W, lb 
tlie rent-elairge covenanted to lie jiaid by tbem. 817, 

Jf/n-rofi- Y. Jii/rln/it/Nter, 12 C. 15. liti-l ; 2 Lutw. 

’ Grant of Rent-cliarge by EeverBioner — Power 
] \\ . It. (ts of Distress Nugatory. J— Set; Jhiti'so/i v. .Ihd/nii^. 

A rent-ehai'ge ol; at. a year issued out of an col. 42. 
estate. Tlie owner of tlie rent-chivrge was in 

actual neeupatk.n of a small [.art of the land ; Separate Rent-charges may be Added to- 
but It the rent-charge was apimrtinneti between gethor.]— See Wood. v. .//amier, Col. 12. 

.suc.'h [lart and the whole estate, he would not •// 

have 4()y a year iss^iiiiig out of huid oceuiiied by Qualification stated in Claim as “.Rent- 
him : lield, that he could not ajijiortiou 40, v. a charge on Pi'eehold House.” I — Sec jVtbnwv'w r. 
jeai ut the rent-charge on tlie land in liis oeeu- Wlujinan, and JV/cdiol^ v. Bidii'or. col. Ot! ‘ 
patiou, so as to gam the county franchise. J/77/.s- ' ■ . • 

V. fhW, 8H b .1., c. P. 75 : L. ib 2 C. 1>. <15 ; 12 Mortgaged Land. j—A mortgagor, in aetunl 
p V V' <dba frt'cluild estaicMtf iida-rilaums has 

See Tl cvf V. infra. no ,ighi t„ vote fur a county, miless tiie premises 

ft - are of themimiaJ value ttf 4(),v, above all elnw^'es 

inelmling interest on the mortgage, ('nphnid y. 
Countxes.J~A claimant f>l the county fninchise JUirtlelt, U (.). 15. )s ; 2 bulw. Ke-- (!as' lO'-» • IH 
in county was the owner of a life rent-eharge L. ,1., P, 50 ; 18. fur 127 ' 
ein nil A naubgngi.r of freelioldpintaises. in possession 

eountieslS ami L. Ihe annual value of the laud of the rents siml prolits, is not eiitiiied to b.‘ ' 

m county was comsidembly above 5/., but if registc,-ed as a conntv v\der, u.d^is Iumv, eivii 

the leut-chmge were a])jiort lulled ratalily to the therelToni 10.v. Iw the vear. iifter dcdueiiiiL'- 
fpwntity and annual value of the laud ni each money [laid ammally by h'im hv wav of interi'st’ 
euiintA, tlie j)ropoitU)a issuing out of the land in on a sum scciiri'd liy ;i. ‘morl "ao'e wliii'ii contains 
below .i/.:-HeId, that the no inentim. of i.Mmvst. thi^l i'me hi 
^ Ihe [irincipal imadioned in sacli morf-neu^ 

Colt -dls" ‘ -/fm/vi v.n7//.va;/, having e.K[,ired, stieli lumual paynmni l.eii.g in 

r.v,7n ' ‘' 4- • I . ioet .a (ninsideration for reimaining ill jiossc<ssinti 

-bands m two coniines. A. and 15.. were devised A/r v. JIufi‘lun.w,t, 2 biilw He'>' (!as 157 • .4 

to trustees in tee, out of ilm rents and profit. s, to C. 15. HI ; ao b. ,1. C. p. J *' ’ 

pay oerUim anuunl sums 1,0 eertaiii persons. 11 ml An ailottee Of' three slmres in a fmil.lin.v 

to . ^ -bc^is than 10/., but more than JamI, of tlie value of fi/. per ammm 'I’lie amount 

40,s. pel annum, would be realised from the lands of tlie purcluise-nmney' and m\piaises 'was -nl 


cient to confer the franehise. l)pu 
Colt. 2{i.s. 

Lands in two couiifies. A. and 15.. 


I Jxa Ilufidi'um. 


to trustee.s in fee, out of ilm rents and imofit.s, to C. 15. HI ; ap b. ',1. 't 
[jay oerUiin anuunl sums to eertaiii persons, mid An aiOttee of ' tl 
the yearly sum of K)/. a[)ieee to eacli of the fel- society, in Oetoijcr 


e smaety upon mortgage 
icd. 15y the I'nies iff’ the 
as re(|uired to pay bv. ’*f>d. 

and to cas:eeut(.‘ to llm 
I seeiirf' to them tlm .-,mu 
iiiglit be indebted to fiie 
im for jirior advance eipial 
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had always been, and still ruraained, iii actual! 
possession of the propert 3 >-. The amount of | 
priiiciital nionej' due to the sodetj' on the UOth | 
‘of January, 1851. was 47/. 10.s‘. M. The weekly 
C'out I'ibutioiis of lx 15^7. per share (amounting to 
117. 14x per annum) were apjjropr-iated by the 
society thu.s ; 8?. 18.v. in part luiiiidatiou of the 
]>riucipal mortgage debt, 21. 10«. for i)reminm or 
interest, ainl for incidental expenses : — Held, 
that these contributions constituted a charge 
upon the lanrl, within 8 Hen. 6, c. 7, and eoii- 
secpiently that the mortgagor was nf)t possessed 
•of an e.state (jf the clear yearly value of 4t)x at 
the least above all charges, liponuith v. Stolte 
Oecrm'vs, 11 C. B. 29 : 2 Lutw. llcg. Cas. 189 : 
:21 L.J,, C. P. 9; IfiJur. 597. 

A. purchased hmd of the annual value of 37., | 
and mortgaged it t,o a building' .society for 73/,, i 
to secure the monthly i)ayments due on his j 
•share, arnoimtiug annually to 47, ; power to enter 
was re.served in case of failiire to pa.v instal- 
ments. He was entitled to redeem by jiayment 
of the. monthly instalments, and had, without 
default, paid off 717., up to the 3Ist .January, 
1863, between whicli time and holding of the 
revision court the balance, 2/., bad become due 
ami been paid : — Held, that he acipiired a free- 
hold interest in the land of the aruiual vahie of 
40, V. above all eharge.s. ami was therefore (iiialilie<l 
to vote for the countv, Ituhbmm v. iJunlilri/. i 
15 C. B. (N.S.) 478 ; H. i: P. I : 33 L. J.. 0. F. i 
67 ; 9 Jur. (it.S.) 1342 ; 9 L. T. 481 : 12 \V. U. 
202 . 

Mortgage interest may be apportioned for the 
ljurpose of ascertaining Avhether the freehold is ! 
•of the animal value of 40x above all charges : j 
rmd therefore a freeholder is entitled to be j 
regi.stered as a voter for a county in respect of ! 
freehold land in the comity' of the annual value j 
of 57., although such land is, with other land of | 
the annual value of .507., subject to a mortgage 
for 3007., The interest of which is I>57. a year. 
Moorp. V. Carinhi'ooke Orppxppps. 2 Lutw'. Reg. I 
Cas. 238 \ 12 C. B. 661 ; 22 L. J., C. P. (i4 ; 17 
■Jur. 116 ; ] W. R. 67. 

The claimant to a coiuitj' vote borrowed 3007. 
M:)f a building society in which he held three 
.shares, and mortgaged freehold tenements of ' 
w'hich he was the owmer in fee to such society 
for securing to it “the subscriptions, p.ayments, , 
reilemption-iuoneys and iiuos in relation to the 
sum of 3007, by monthly instalments of 37. 9 a'..'’ 
■extending over ten years. The annual value of | 
the tenements was 317. 4,v., and the annual pay- ' 
ment to the society was 417. 8x, two-thirds of 
which were in discharge of principal and one- 
third of interest. The, claimant had only two 
years more of such piaymcnts to make, and 
h* might redeem the property for 737. l-v. : — 
Held, that he had an interest in the property tif 
the value of 4ib. by the year, within 8 Hen. 6, 
c. 7, and was therefore entitled to a vote for the 
county. Ihnpxhm v, Copp., 1 Hoiiw. & C. 488 ; 
40 L. J., C. P. 160 ; L, B. 6 C. P. 292 ; 24 L. T. 
39U ; 19 W. R. 927. 

. Beneficial Interest in Lands subject to Trust 
for Sale,]— A testator devised copyhold cottages 
to trustees upon trust to sell and to stand posse.sscd 
•of the proceeds and pay the interest, dividends, 
ite., to his wife <luring her widowhoocl, and, after 
her ilecease or marriage, upon trust for his chil- 
dren who should be living at the time of his 
•decease ; the share of a son or sons to be vested 
nnd payable to iiirn or them on attaining twenty- 


one, and the .share of a daughter to be vested at 
twenty-one or marriage, and to be In luir sole 
and separate use. The wife iiredcceased flic tes- 
tator ; ami the surviving irustces were admitted 
as customaiy tenants of the cotlages. The tes- 
tator left three sons and a daughter. _ The latter 
married and had issue, who were infants. Pur- 
suant to a verbal arrangement amongst them- 
selves (in wliicli agreement the daughter's 
husband liad concurred, but to which the trus- 
tees were no partie,s), the cestuis (Jug trustent 
agj-eed to keep the cottages nneoii verted; ami 
tile rents (about .507. per annum) were i-ceeived 
by the trustees and divided amongst them : — 
lield, tliat. inasmuch as one of the cestuis que 
trustent was a married woman and had issue who 
w'ere infants, no election could be made to take 
Die cottages in their actual state, and so deter- 
mine ami extingnisli the converting trust ; and 
' consccpiently that the testator's sons had not, 

' such an estate (legal or equitable) in the copj'- 
I liolil cottages as entitled them to be registered 
! as voters for the county under 2 Will. 4, c. 45, 
i s. 26, and 30 it 31 Yict." c. 102, s. 5. Hpenver v. 
i Jlnrrhon. Colt. 61 ; 4!) L. J.. C. P. 188 ; 5 G. P. 1). 
197; 41 b. T. t)76 ; 28 W. R. 985 ; 44 -T. P. 235. 

I Lands and Mill vested in Trustees for Benefit 
! of all Partners in Business, and to be deemed 
i to be Personalty.]— Several person, s formed a 

I co-partnership, to buihl and carry on their trade 
in a miU. For this . purpo.so money was sub- 
scribed bj' all of them, ami freeliohl lamls pur- 
chasfil, which were conveyed to the use of 
! trustees absi iliitelj'. By a partnership deed sub- 
j sequcritly executed, " the trustees were to be 
j seised and possessed of the estates, &c., upon 
1 trust for the benefit of tiiemselves and their 
partners in the joint concern ” ; and it was 
agrceil that "the lauds and mill to be ljuilt, ike., 
siiall be ileemed and considered as or in the 
natui'c of personal estate, and not real estate.” 
The mill was afterwards built, and the fulling 
trade carried on tliereiu. and tlie iirofits dis- 
tributed among the partners. The amount of 
interest possessed by each partner was sufficient 
to confer a vote, jirovidcd the interest acipiired 
by such shares could lie considered as an interest 
in real property; — Hold, that such partners had 
an erpritable seisin in a sullicient estate to enable 
them to vote for the count\'. Jnu'fep v. A>hj- 
7 Man. & G. 198 : ,8 Scott (x.R.) 1019 ; 1 
Lutw. Reg. C.'is, 120, n, 14 L. J.. C. P. 193 ; 9 
-Jur. 829. 

Pews,] — By a statute trustees were empowered 
to take down a chapel and builil another on 
or near its site, and ajipropriate the pews or 
scats to the persons who suliscribed towanls the 
hnil ding, ami who were to be deemed proprietors 
of such pew.s or .scats, which should be vested in 
them in foe-simple ; it was not known in whom 
the freehold <if the soil was before the statute : — 
Held, that such proprietoi's hud not au.y freehold 
in the soil covered by these jiews or any pi'olit, 
arising thereout. Giremmii v. Ilork/n, 1 Hopw. 
& C. 403 ; .39 L. J., 0. P. 103 : L. R. 5 C. P. 235 : 
22 L. T. 304. 

Under a private act a chiircli Avas built bj' 
certain subscribers and proprietors, in whom 
the freehold Avas vested. By the act the trustees 
Avere empowered ^ to let or sell and transfer and 
convey, for the purpose only of attending divine 
serA'ice,” certain of the pews ami seats to the 
inhabitants of certain parishes, subject to the 
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jm*mc.>iiis of renfs and assassmciuts, and with.aj 
power of entry for non-payment. By a snbse- 
qiient private act, recitiiif^ that doubts had 
arisen as to tlie estate and interest which the 
sidrscriljcrs and pro]jrietors of^he church took 
in the jiews, it was euaetful that the fee-simple 
and inherirance of and in the pews should be 
vested in the subsc.ribers or the proprietors for 
the time being of the pew.s, their heirs and 
assigns foi’ ever : — Keld, that the pro[)rietor of 
a pew did not under either of these acts acquire 
.such a freehold interest iji any ])ortion of the 
soil of the church as to entitle him to a vote 
fo]- the county, but merely an easement, or .a 
fpialiiicd I'ight to the. occupation and enjoyment 
of the pew for tlie purpose of atteruliiig the 
services of the church. Jinunflt v. ItnhorU, 1 
IIopw. k. C. 887 : L. J., 0. L\ Uo : L. It, (i.B, 

22i : 22 ]j. T. 301 ; IS \V. R. 078. 

By a local act a church was to be taken ilown 
and rebuilt. Trustees were appointed by the 
act, the materials of the old church and those, 
of the new being vested in them. The rights of 
the reef or and his sneccssors w-ere reserved. The 
trustees were to allot pews in the new church to 
the former holders of pew,s in the old church, 
and were authorised lease for three years, or 
sell the fee-siiiqile of orhei' pews, unto any per- 
sons being inhabitants of or residents within the 
district. The propifotor of any such jjew might 
disj) 0 .se of it to any purchaser, i)rovided the latter 
was an inhabitant of or a resident within the 
district, luit to no one else. If any proprietor 
died, and the [low did not descend to any person 
who was an inhabitant of or a resident within 
the district, the [lew was to revert to the trustees. 
A })ew had been bought in imrsuanee of the act, 
and re-sold to a proprietor, an inhabitant of the 
lUstriet ; he did not occupy it himself, but lot it, 
receiving by way of rent more than 4t).f, aii- 
mially. The pu’oprietor claimed to vote in respect 
of the jiew, as having a freehold tenement of 
40,?. by the year .Held, that lie was not entitled 
to vote, as the effect of the purchase from the 
trustees was not to create a freehold tenement, 
under 8 Hen, 6. c. 7, but only a right to sit iii 
the pew during divine service! Ifhitle v. C/iorl- 
fim, 3t) L. J.. C. P. 70 ; L. R. 2 0. P. 104 ; 12 
Jur. (y..s.) 1008 : 1.') L. T. 472 ; l.o W. R. 22(). 

Occupation of Premises as Minister for life.] 
— Hco Burtmi v. Jijvokx, col. 10.1 

Fees of Incumbent of Church.] — An incumbent 
of a district church was, as such, entitled — • 

(1) To the freehold of tlie church (not fonnd by 
the revising barrister to be of any annual value)"; 

(2) To tw'o sums of 150/, and .507., paid annually 
under orders in council by the ecclesia.stieal 
commissioners and the governors of Queen Anne's 
Bounty to the iueumbeut for the lime being of 
the clmrch ; (3) To fees for marriages, liaptistns 
and cliurcliings iiorformed within the church ; 
(4) To fees under a local act in respect of tlie 
burial in a cemetery out of the parish of per- 
sons who had died within the flistrict (items 

(3) and (4) each amounting to more than 40s. 
a year) : — Hcb I, that he was not shewn to have 
4o"s. a year from land within the parish, so as to 
entitle him to the county franchise, the marriage, 
ikc., fees (though rcccis'cd for ceremonies in part 
necessarily performed within the church) being 
])ai( I for the personal services of the incumbent, 
AlrtoHV.Befrr, 1 Hopw. A'C. 340; 30 L. J., O.P. 
3U ; L. R. 5 C.' P. 217 ; 21 L. T. 532 ; 18 W. K. 144. 


Purchaser who has not taken Possession or 
received Conveyance.] — A purchaser of land who 
has not received a conveyance, and who luis 
allowed the vendor to remain iu actual possc.ssiou,. 
is not entitled to vote for the county in rcsiiccr 
of such land, although tlie same is sutticient in, 
value and other respects to confer a vote, and 
alt, hough he is a purchaser for value by a binding 
contract capable of being enforced in equity. 
Aurlny v. Lcwh\ K, & 0-. 33 ; 17 C. B. 31 (i 
25 L. ,L, 0. P. 121 : 2 Jur. (s..s.) 10-i ; 4 5V. R. 
283. 

Shareholders in Company.]— Where a com- 
pany duly registered holds freehohl lands, the 
sliarehohler>s liave no interest iu the land.s en- 
titling them, or any of them, to vote for the 
county wherein the lands lie, Jhdmvr v. Xiiyris^ 
K. k (5. 321: 1) 0. B. (jr,s.) l!l ; 30 L. J,, 
0. P. 25 ; 7 Jur. (K.S.) 342 ; 3 L, 1’. 470 ; 0 \V. K, 
122 . 

The proprietors of a music-hall po.ssossc(l of 
real estate, by deed vested the same in trustees, 
wlm were to rleal with and manage it for the 
general body (jf shareholders, who were to have 
an interest iu the net prolits in proportion to the 
amount <>f their re.spective shares : — Held, that 
such shareholders had not any equitable interest 
■ in the realty, so as to entitle them to be re- 
1 gistered for the county. Freeman v. Gahmford, 
18 C. B. (N.s.) 185 ; H. & P. 235 ; 34 L. J.,. 

. C. P. 05 ; 11 Jur. (X.s.) 116 : 11 L. T, 675 ; 13. 
fW. R. 343. 

, A claimant was posse,ssed of a share in a com. 

I e.vchangc company. 'Phe laml on which the corn 
I exchange was built was freehold, and was vested 
' in trustees. The income was derived from letting 
oiiicos and cellars beneath, and stands and stalls 
I in the exchange. The claimant’s interest was of 
i the clear yearly value of 40 a‘. The company w'as. 
registered under 7 A 8 Viet. e. 110, s. 58 (re- 
pealed) : — Held, tliat the claimant had not a 
freehold interest in land in re.spect of his share 
i in the cmnpanv. Bennett v. Blaln, 15 C. B. 

' (N..S.) 518 ; H." A P. 35 ; 33 L. J., C. P. 63 
10 Jur. (N..S.) 130 ; 0 L.T. 506 ; 12 W. R. 175. 

i Shareholders entitled to Tolls but not to Soil 
I of Bridge.] — Before the Thames Navigation Act, 

! 1870, the shareholders in Putney Bridge had only 
' a right to the toll for the passage over the bridge, 
but not. to any laml beloiiging to the bridge (the 
I toll being vested in trustees, for the shareholders, 
and the land in trustees, for certain other 
pensous), ami therefore such .shareliolders were 
not qualified to be on the list of county voters as 
having, in respect of their shares, any e.state in 
land. By the Tliame.s Navigation Act, 1870, the 
bridge and laiuls belonging, as well a.s the toljs, 
were vested in a committee of naanagement 
appoijited from the .shareholflei\s of the bridge, 
but they were so vested, “ subject to the trusts ” 
on which the same were held at the passing of 
that act : — Held, therefore, that such share- 
holders were no more qualified as such to be on 
the list of county voters, than they had been 
before the passing of that act. Wadmom v. 
Putnetf Overseers, 41 L, J., C. P. 40 ; L. R. T 
0. P. 212 ; 26 L. T. 28 ; 20 W. E. 230. 

By a local act commissioners were appointed 
for the purpo.se of building a bridge. By a sub- 
sequent act the commissioners were empowered 
to convey the tolls and profit.s''to persons con- 
tracting to build the bridge. The commissioners 
granted the bridge, materials, tolls, and profits, . 
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wit-li alUlio ground and soil adjacent vested in deducted from the aiiimtil value ; for that rlie 
thorn, TO trustees, for the shareholdors in the charges to he deducted imdor « .Flen, (no. /.and 
bridge :~Held. tliat the cmiimissioners had no the sulrsequenl statutes, were sue.h as were utu- 
powL’ to convey the land to the trustees, and raately payable of tire land, and not iminaniy 
that theieftne the sha rein riders of tie tolb ami charged upon if# Harrvu' \ .^Jiiii'UmKKTcr. 1- 
[irolits had no estate in the land, and therefore C. B. IU54 : '2 Lutw. Kog. t'as. 2h.i : L. t . 

no nualifieation for a elaiin to vote. Tejtper y. <.55 ; 17 Jur. 117, . , . , 

XlHiola. 18 C. B. (5t.s.) 121 ; PI. <!c V. 202 ; ‘M A., and several other ].eisnns. elaunei t(. he 
L, d., 0. P. (51 ; 11 tiur. (XS.) 18; 11 L. T. 509 ; registered for a county, as the owners each ol an 
Id W 11. 270. umtivided thirty-tifth share of freehold property, 

’ producing a net rental sutiieient 1,0 give to each. 

Members of Corporation.']— The Tuenihors of a of tln'm 21. On. OtJ. per annum. 'Fids was reduced 
corporation, whieh is seised in fee-simple of to less thaii to etieh owner, hy theallowunce 
freehold lands, have no such estate, legal or of a commission ot .-.7. a year to one ol ihe tlnrty- 
eciuitable. in the laruls of the corporation us five, who undertook the management of the pro- 
gives tliem the fninchise for the county, although perry, and the traiisuiNdon to each ot the others 
their individual sluires in the profits realised of his share. Tlie baiTisler having toiiiul Iliac 
from such lands by the corporation c.xceed 4(t.v. a i, “• the allow'anceof sueh commission was from the 
Year each. Arl/eml v. Lririn, K. & G. 3.d4 ; 9 nature of the property, neecs-ary lor the eollec- 
C B fN.A) 552 ; db b. .!.. T. P. 29 ; 7 .Tur. (Jt.s.) tiuu of the rents": — Held, that the court was 
4‘>1 ■ d* L *t' 4Tb ; 9 W. 'n. 12d. hound hy his finding, and therefore (*ould not say 

‘'Ank mi rw.vc.x, ante, A. i. u. i. (col. d). that tlie claimants had freeholds of Ihe^ (dear 

yearly value of 40, S'. bV/cr/ec/.' v. b7cnv/rr7, / 0. B. 
(K..S.;) 21 ; K. A; G. 28(5 : 2<) L. .T., 0. P. 87 ; 0 
Tiii. Talve. jiu-, ,;n . j i\ U)t) ; 8 "Wh 11. 8'.k 

Yearly Value,] — The criterion of value under Lands of the annual value of d.(3277. were 
8 Hen, ti, c. 7, is not what the hnid actually pro- granted to six trustees to jiay themsolves 57. 
<hices,butw'hatinit.sexistiiigstateitreasonably apieciJ yearly, and apjdy the residue towards 
may iiroduce. Astlui'tj v. IlenilprsDiK 15 C. B. ehai'itable purposes. The trustees w'ero in the 
251 ; 3 0. L. R. 1(54 ; 24 L. J., C. P. 2b ; 1 Jur. actual oecuiiatiou of a iiortioii of the lands of 
(v.sS258; d W. K. <57. the annual value of 547., in respect of wdiich 

' a! bought a ]>ic.ce of freehold land intending it they claim to be entitled to vote, as being in the 
for 'building purposes, for Avhieh it was suitable, receiiit of 40.v. a year for life issuing out of lands 
If let ujiou a building lease, the land would be in their actual oceuiiation ; — Held, that they hml 
worth a ground-rent of 157. a year, and A. had no iiower to iuiy themselves their 57. a])ioce out of 
received a buna fide offer for that. sum. but had that iiortion of the lands in their actual oceupa- 
r(Siu.se<l it as insufli(.:ient : — Held, that although tiou, but that it must be apiiorticmed over the 
the iaiid was unbuilt ujion. and uulct, and eon- Avhole of the trust estate, and that they Ihere- 
sequenrly unproductive, A. Avas iievertheles.s fore had not 4b.s‘. a year issuing out of lands in 
.entitled to be registered as the owner of a free- their actual oecuimtion. MUh v, 7T)7?7>, .3(5 L. J., 
hold estate of tln'i clear yearly value of 40,^. Ih. G. 1*. 75 ; L. li. 2 0. P. 95 ; 12 Jm-. (K.s.) 1007 ; 
Where freehold pretnises are let at a certain 15 L. I'. 4(59 ; 15 W. II. 224. 

rent, and the landlord does the reiiairs, in esti- 
mating the clear yearly value above all charges, Hate-hook not binding as to Eatable Value.] 
with refevenee to a (louiity franchise, the average _v^ee Coolie v. Jhdln% col. 49, 
animal cost of the repairs (though not a charge'' 


niust bo dexhicted fi’orn the annual rout, if such 
reiiairs are neee.s.sary, in order to obtain that 


. Deduction of Charges.]— A sum of liioney, 

T> T i ^ ' A'oluntarilv laid out by landlords in improving 

amount of rent .I t, Ihuir property is not a" charge to be deducted in 

Beg. Cas. 213 ; 12 O. B. b31 ; 2,, J., b. t . -J ; jiscertaiuing the net annual value for the pur- 

17 Jur. 115. „ „ , , - 1 , , , , , 1 lose of the county franebiso, within 8 Hen. 6, 

An owner of freehold land let it at a yearly jj,,rliJri/ v. - llVn/Zcy, l' IlnpAV. & G. fifil : 

rent of 40s.. part of the terms of the lettmg hemg 

that be should pay the tenants rates ; if he had 'Peiiants iu common in fee of houses and land, 
not so agreed, the reiit to hate leen o j amo( ^,j.]>ended of their own accord 217. 19.s. Id. in 
AVould have been eas by the ainou it ot the ra os . ^ ^ convenience 

-Held, that he had not an estate of the clear their tenants.' 'Lathis expenditure an addi- 
yctirly value of so as to entiHe him to a aoR charged, hut if the whole outlay 

f(|j' a county; and that the 18 (mo. 2, c. 18, s. b. fieducted in the year of qualification, the 
.did not apply. ff/(»cr7/c/«ey. ri hefoi , . annual A'alue Avould not ha a'c been suflieieiit, for 

i AV n \ ’ each landlord to have a freehold of 40 .sa ;-Held, 

L.L,C.P.19; ]7JmA ll84; 2 1\. R that .such deduetion should not be made. Ib. 

The owner of freehold land, on Avhich was a 

rent-charge, grant&l apart of it in fee, .subject to _ u n t - 

a proU'tfonSf the rent-charge. The conveyance Charge on whole Land to he apprtioned in 
contained covenants by the grantor to pay, and ascertaming for purpose of Franchise Value of 
to indemnify the grantee against the remainder : Harrow Burhiuinfer, 21 dU v. 

there was a power of distress to the grantee OA'er Cobhj Bearn II rt7.wa, and Bas‘7 A^ Bohson., 
the residue of the land in case he was compelled «>!. f>.3. 
to pay more than his proportion. The rent-charge 

Avas thus fairly apportioned, and the residue of the Ascertaining Value of Mortgagor's Interest 
land Avas sufficient to meet its proportion ; — Held, in Mortgaged Land.] — See Lee v. LLnickinmm., 
th at in estimatifig the value of the grantee’s land Copla tid v. Bari Irtt, Beem hli, v, fHolce, 0 vernnern, 
■■'efith reference to-the county franchise, the appor- JRoMmonv. Bu-uMey^ and Afnorey. Oarisbrooke 
tion^’svpart only of the rent-charge was to be Overseers^ cols. 54, 55. 
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VariablePensions.]— A hospital was foixiKlcti: Relation Back.] — See llulland v. Chamlev.^ 
ill 1(;78, hy a, (Lnko. and real property Avas mr\- \ Devine's 6iw, col. 50, ’ 

veyed to trustees, for the IjGiieiit of poor pen- i 

sioiiers insidiny ill it. One of the ordinanees Six Months’ Actual Possession of Bent- 
|•cglllarlrl;^ the hospital declare# tliat Avhonever | charge.]— Sec Hayden v. Tirniim Oxevsceyx 
more tlmii 100/. remained in the treasury, the I coJ. .52. ‘ ’ 

surplus should be oiju.dl^’' distributable aiaoiig i 

the {leiisioners. .V iirivate act of parlianient, ' Voter must be of Age before Expiration of 
regulaling the liospital, enacted that, instead of I but not during .Whole of.]— See Hfn-qreacef v 
having the sur])lus revenue divided among the | and Powell v. Dradley col Cti 
•nriginal number of pensioners, additional pen- i 

sinners wmre to be chosen, and the trustees were 1 „ , . 

^directed, fi'oiu time to rime, to add as many more ' in Jhmuttjhx. 

pensiouer.s as tlie reveiiues'of the hospitarwould j TTnity of Occupation— 2 & 3 Will 4 c 45 
allow : and the trustees were to pay t lie pen- : e, 24.J-A minieter of a church was stated to 
sKuicrs such fixed stipends as they .should think i have, as minister, such a freehold interest iu 
ni and to lessen, i ncrease, vap-. change tiud | the rents receh'ed from the letting of pews iu the 
■aiter such weekly si ipends as they .should iind i churcli as entitled him to a vote for the couiitv. 
raiui.siie, .-0 that the stipend .should ai no time He occupied as such minister the parsonage- 
be icduced lielow d.v. (>//. a week. I he pen- house, and in respeetof such' occupation actiuired 
sioner.^ vAmre aho entnled to I'cceive coals and a right to a Amte for the borough Held,^ that 
eertam cloilimg ; luit the ease found, that (he there was no such unity of occupation as AA'oiild, 
«lo<-liing Avould according /o 2 & 3 Will. J-, c. 45, .s. 24, disentitle 
be msutlictenr to eonter he franchisij; the pen- 1 him to the comity vote. JJemuek v. Alhev, 

sioners Avere acmally ill the receipt of lO.'f. besides i 2 Hopw, k, 0. 36 : .42 L, J., C. P 26 ■ L R 


ix. Qualifylny Per. 


be msutlictenr to umfer the fianchistj, the pen- 1 him to "the comity vote.’ ' JJeVwieltx. Allipf, 
Moners Avere actually in t he rccei^ of Ids’, besides j 2 Kopw. k 0. 36; .42 L. J., G. P. 26; L. R 
the coals and cloth It ig : — Held, that the pensioners i S 0. P. 265- 27 L. T 422* 21 W R 7‘> 

AA’ere not aUsolntely entitled to more than 3.?. (k/. I . ' . ’ . ' ' , *r: : 

a week besides the coal and clothing, and there- j Occupation of Land in Pee-Simple, together 
foie, Avere not entitled to the traiichise. A,v//./rt<>/-e ; Avith a House in Borough. l—'\7Lrc a*^voter 
}■ j“c P d im- no-r’ Aaumd as owner iu fee-siiuple of a piece of land 

L. J., t. i . bo , .) Jm. 110.). one mile di.-,tant from a house in the borough, of 

which he Avas owner and occupier, and iu respect 
ix. Qualifyiny Period. of Avhicli he had <a vote for the borough ; it yyas 

Compulsory Absence during.]— See Donnellu bm-rister was right in 

V. (hmlmm. Connolly v. ItifhUlt: .Wirtln v. Jlart nim-Sf in tlm rT entitled b) haA^e his name 
?vr/iu//, col. 36, and //t,sw7/i V. Cliamhers, col. '1^1 . ^ of voters for the county. 

’ ' tinder.'! v. bear.'ion; Saiuiders Sni-lih, Colt, 

Claim hy Succession.]— C., previously to his 117 ; 43 L. 'J’. 438 ; 2y W. H. 

■death, AA’hich oecurred on the 6th of April, l.S7i), i 1 • 

held a hnuso as yearly tenant. The claimant i ^ 

married C.’s daughter, and in 1868 with his wife i Ti -“^stinct Qualifying Properties in a 
Avent to re.sidc in C.’s hnnse, and continued there i "7 T,? County in 

suhsequontljr. The busine,ss of a publican was i , Either.] — The respondent's name 

conducted in the house by the claimant’s Avifo, j ^I’potu'cd tAvice on the list of borough voters for 


Avho supported the establishraeiit, paid the rent 
and rates out of profits, and took out the annual 
.spirit, licence in O.'s name up to Itis death. After 
C.’s death the claimant and his Avife carried on 
the business, atid ptiid the rent and rates, the 


receipts for rent being given to the "repiuscu- tr'd/' iiure lo the effect 

tatives of C,,” aiui tlie receipts for rtites to the l-l'® re.spondciit Avas not entitled to vote in 
claimant in hi.s own name. The spirit licence ™ qualification for the borough, he 

AA'as duly transforred to the claimant. C. had two IP’y. fume list of Amters in respect of 

■sons Avho survived him. and no other next of kin. . yualitication, in accordance with the 
They consented to the claimtint residing in the of ^ e. 26, s. 28, ,siib-.s. 14. 

house after C.’s death. No administration aa'iis I'cvisioii of the county list tin objection 

taken out to C., Avho died intestate :— Held, tluit respondent’s name being 

the claimant was not entitled to be registered as retained on the list of A.-oters for the county in 
a voter under 13 ic M Viet. c. (PJ, s. l-l YlrelandV respert of the same freehold hou.se, on t he ground 
as a person to whom lauds, teuomenls, or here- the quabfjnng pro[)er(y aaxis of .such A'alue 
ditiiraeiiLs had come bv succession (similar in confer on him the right of voting at 

terms to 2 Will. 4, c. s. 26). Tonham. v uloctions for the borough of 1'. 

Kelleher, G L. IL Ir. 28.5-C. A. 1 1’ revising bmTi.ster 

“ Succe.s.sion,” within the meaning of the above that ^the effect of the note opposite the 

section, is the legitimate devolution. of property ^’^‘jI]yP‘ucnt s name Avas to place him in the 
upon the death of one [lerstm to another, legally far as that projicrty avjis concerned, 

ascertained as siiecessive, in the place and .stead person having no qualifying property in the 
of the former voter. — i/i. borough, and retained his name on tlio county 

list Held, on appeal, that the revisim^- barrister 
Occupation during— Letters of Administration wus Avrong ; that the effect of 2 "Will 4 c 46 
taken out subsequently— Relation Back.j—See 24, was not altered by 41 k 42 Viet.’ c.' 26* 
Hollands. Chambers. Doherty's Case, col. .61. s, 28, sub-s, 14; and that the respondent was 

m . , , J. Ti ■ pbf to be retained on the list of GOHUtv 

Tpant holding over after Expiration of voters in respect of that qualification. ’ SS 
notice to Quit— Subsequent Hew Contract— v. Bullen. Oolfc.282 ; 46 l! T, 63; 45 J. P. 8ig 


the borough of T., iri respect of a freehold house, 
ami aiwo oi' a cl\velIiiig-.lu)UHe, both occupied: by 
him within the boi-ough, Iu revisiug the list for 
the borough, tltc revising barrister had iilaced 
against the entry of the respoiideufs name in 


respect of tlie frcchohl house ti note to the e 
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laterest ia a Lease of Several Houses in Kent, J'ox, 1S(; ; tJH 1^. T. fi-11 : jJl) W. I’. 173;. 
Borough divisible.] — See Wvhh y. Birmingham 55 J. P.213. 

Overseem, col. 48. " l)v the pT'ovisiens nf a eharitr. n'p'uinted by a 

. scheme of the eharitv (.•oininissioners. n ecrlain: 

Owaer of House in Borough Let in Separate number of the ’poor inhabitnuts of a bnrouirh. 
Xenements.] — An owner of a co])yhol(l bouse who had not ])eeii for two Tears in the n;eei})t 
within a borough, who does not occupy, but. lets of parish relief, were received into an almshouse, 
it out in hX'parute tenements, is disfiualitied, in where certain weekly pajunents and other beiieiils 
respect of such house, for a county vote, the were- bestowed upon them. They were liable to- 
house being of .suffieient value to give him a removed for miscmidni't and other canse.s ; — 
borough vote, altlnntgh the separate tenements Held, that thev had received .'dins within s. Bfi. 
are each not of a valuo to qualify for a borough of 2 io 3 Will.*' -i, o. -tr., and were therefon' dis- 
votc. Pnuiar v. Annhsm, 7 L*. B. (17.8.) 4H ; (puilified from votimr. Baker v. Momnnutk 
K. A; 6.207: 20 L. J., C. P. 00 ; 6 Jur. (x.s.) «.5<5 : Ttarn (hiDU'lL L. ‘t. (itW ; 84 W. R. (it: Rt 
1 L. T. 1S7 ; 8 \\\ 11. 14U. j. p. -77(5. 

«- n/, -rr- ... i /vm » i Thc .claim.'ints dui’ing tliQ qu.alifving perfod 

Since 30 & 31 Vict. c. 102.]~A person who was. almshouses in' a borough and ' received 

at the time of the passing of the 80 & 81 Viet. charitable fuml for the sustenance of 

c. 102, properly on the list of voters f^^^ the inmates allowances of (k a week. The- 

m respect ot a quahtication situate within a ,i,.,,itv was regulated bv an act of parliauumt. 
borough 1ms no right to have Ins nanie retained ^.pieir provided that rile inmates of the ahus: 
on that 1st in a case where that act has rendeind p,, from age, ill- 

the qnahticatinu siilhcieut to mifer a vote tor aeci.leiit, or i nil rmi tv should he iiuable- 

theborongli. to maintain themselves ” :-Held, that the facts 

n' 1 1'l ' ^ shewed a receipt of “.alms which by the law of 

4- C. P. 42b ; 10 L, 1. ;.b0 ; 1 1 . R. 141 . oarliam.mr, dis madifv fnmi votincr ” under the 


vote. Freetor v. Anniam. t L. CS-S.) 4S ; qualified from votii g. Baker v. Moinnnutk 
K.&;G.207: 20 L. J., C. P. !)0 ; 6 Jur. (x.s.) «.“><5 : Ttarn. finiinoV. 58 L. ‘t. (;()8 ; 84 W. R. b‘4 : -fit 
1 L. T. 187 ; 8 VR 11. 140. j. p. 77(5. 

«- n/, -rr- ... i /vm » i The .claim.'ints during tliQ qu.alifviiig perfod 

Since 30 & 31 Vict. c. 102.]~A pei-son who was. and ' received 

at the time of the passing of the 80 & 81 Viet. charitable fuml for the sustenance of 

c. 102, properly on the list of voters fm allowances of (k a week. The 

m respect ot a quahhcation situate within a .p.^ntT was regulated bv an act of parliauumt. 
borough 1ms no right to have Ins iianie retained a-pielf provided that rile inmates of the ahus: 
on that 1st in a case where that act has rendeind p,, o.^.p^ from age, ill- 

the qnahhcatinu siilhcieut to mifer a vote tor p^,,^^p or in fi rmi tv should he iiuable- 

theborongli. to maintain themselves ” :-Held, that the facts 

1^r<'Vaoc”‘ioT^''T n' mi ' ^ shewed a receipt of “.alms which by the law of 

4- C. P. 42b ; lO L, 1. ;.b0 ; 1 1 . R. 141 . parliamout disqualify from voting " under the 

"WTiat a Sufficient Statement of Objection Reform Act, 1.S82 (2 ic 3 Will. 4, c. -lo), s. ;■}(>, 
that Qualifying Property is in a Borough.]— (^•lairaant.s were not eatithR to be 

fiinipii V 7bjviw col 77 registered as voters. JEdirardsy. Lhajtl.YoxJA \ 

oec r,irne.>j v. JMuon, cou n. 

409 : 52 J.P. 519'. 

o. Particular Disqualifications. q’Pe Licensed Victualler.?’ Asvlum is an institii- 

also B. 1, post (col. 100). incorporated under royal charter. The 

’ ^ ^ ^ design or the institution is to receive ami main- 

Secipieuts of Alms.] — Laud was devised to tairr<,lecuyed ageil licensed victuallers and their 
trustees to distribute a portion of the rents unto wives and widows. Only those who have coii- 
tbe poorest iidiabitants of a tything as the tributed to the funds of the institution as sub- 
trustees should think lit. The portioirgenerally scribers or donors are eligible to he elected as 
amounted to iOl. a year, and was annually dis- inmates of the asjdum. The funds of the insti- 
tributed amongst about eighty of the labouring tiition are largely augmented by private benevo- 
populatiou of the tything, according to the lonce. The inmates are subject to various rules 
discretion of the tnustees, in sums varying from of discipline, which may be altered from time to 
2;?. M. to 12.V. tir/., according to the necessities time by the board of management. Xo person 
of the recipient and the number of his family, having an income exceeding a certain amount is . 
A. and B., who were agricultural labourers and qnalitied to be elected or to remain an inmate of 
inhabitants of the tything, and on tlie ]i.st of the asylum. The funds of the institution are 
voters for the borough, received each during the applied, among other things, in augmentation 
electoral year. ]2.s-. tk7. of the money so dis- of the iucome.s of the inmates up to a limit fixed 
tributed under the trust. Xeither of them had from time to time by the board : — Held, that the 
during such period received parociiial relief, but mles of the institution do not necessarity shew 
A. had freipiently in previous years received that the inmates are in receipt of alms such as to- 
parochial relief, and B. hail two years before disipialify them from the franchise under the. 
applied for parochial relief, but. had been refused provisions of 2 & 8 Will. 4, c. 45, s. 85. Batdeh 
on the grouiul that it was considered he did not v. Allard, Po.x, 7(». 

need it Held, that both persons had received Brethren of a charterbouse founded, undei” 
almswithms.8()of2Will.4, 0.45, ami were there- letters patent, in 1384, who. during the (.piulify- 
fore disqualified fiom voting. I/a rrl/tonv. Carter, iiig period, live in liouse.s of which they are for 
Cimli'g Case and Fort's Case, 2 Hopw. k C. 824 ; the time being legal owners, and have a legal 
46 L, J„ C. P. 57 ; 2 C. P. D. 26 ; 85 L. T. 511 ; right to participate in the fiimLs of the iiist-itu- 
2;S W. E.1S2. t-ion until removal for good cause shewn, upon. 

The appellant during the qualifying period which they have a right to be heanl, and who- 
was an ulms-person in a certain hospital, where have voted at parliamentary elcctioiis for a 
he occupied gratuitously and resideil in a room great miinber of years without objection, are 
assigned to him by the trnsf-ees of the charity ; not in receipt of alms within s. 36 of the 
he also received a weekly allowance of 10s. in -Reform Act, 1882, so as to be disqualified from 
addition to washing, ami half-a-ton of coals at being pnt on the register of voters for the 
■ Christmas, and he occupied a separate plot of election of a niemher of parliament. Courny., 
ground assigned to him. The alms-persons KhigHtoa-upon-IIull Toaui CJlerk, 1 Smith, 96 ; 
were elected from poor deserving men of good 66 L. J., Q.B. 185 : [1897] 1 Q. B. 273 ; 75 L. T. 
.character, .and they could be removed from the 598 ; 45 W. R. 418; 61 J. P. 35G. 
hospital by the trustees for certain causes: — To take the Vienelite of an incorporated charity, 

Held, that the appellant had received dis- as one entitled iicrmanently to share in its revc.- 
inialifying aims within the meaning of s. 36 of nues, resources and advantages, is not a receiv- 
%h.Q Act, 1832, and that he was not ing of alms, so as to disqualify from voting, 

entitled to be roistered as a voter. Biin v. Binith v. I/all, 15 C. B. (N.s.) 4S5 ; II. k P. 11 ; 
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L. J.. P. .v;i : 0 Jur. (x.s.) 1340 : 0 L. T. 
413: 12 IV. K. 172. 

Frecniou of ;i borniidi entitled to be regis- 
tered as votoi-'. for mendiers of pariiamcut were 
brethren of lir.-.{,irals wliich wore corporations 
possessing landed estates. The income was 
divisible anniudly among the brethren in equal 
pro})orrioii-. and each brother had a house 
assigned to liim. which he was bound to repair. 
The right of appointing brethren was vested in 
Iru-^tee^. 2s o iii'tanee of removal of a brother 
was known. A candidate for a})poiutment must 
be lifry-si.v years old, “except lame, blind or 
im]ioteut per-ou-', , and unlit for liU'-bandry, and 
.s-houlil be an inhabitant or a child of ojie having 
no eciiupeterit nieaii'i of living’’ : — Held, that 
freemen of the borough were not distpudihed 
by reason of being brethren of the liospitals. J7/. 

'Tliemere fact that occupation was originally 
conferred from charitable motives, and is still 
enjoyed with rtistrieiimis. will not, if the interest i 
of the occupier luiifuints to freehold. i)reclude : 
him from tlte franchise, Fn/er v. llddnnham, 
38 L. J., C. 1’. 185 : L. R. 4 C". P. 529 ; 19 L. T. 
645 ; 17 W. 11. 294 ; 1 Hopw. & C. 204. 

Recipients of Parochial Relief,] — A freeman 
who has within the year becTi excused from pay- 
ing a poor-rate, itnder 54 Geo. 3. c. 170, s. 11, 
upon proof before the justices of inability through 
poverty To pay such rate, is not disqualified from 
being registeVed, as having receiveil parochial 
relief within 2 Will. 4, e. 45, s. 36. Maxhito' 
V. Dunn. 6 C. B. 30 ; 2 Lutw. Reg. Gas. 112 ; 
18 L. J., C. P. 13. 

Qumre, whether obtaining medical attendance 
and medicine on loan from guardians of a union, 
under 4 & 5 Will. 4, c. "(i, s. 58, was, before 4,8 & 
49 Viet. e. 4<t. a receiving of paivichial relief. 
Dpi'f/iish V. Diijhn. 13 C. B. (it.s.) 28. 

A son of a j')auper was summoned before jus- 
tices (his name being on the list of voters for a 
borouglO, and he cunsentefl to pay !*•. 6^7. a 
week towards his father’s maiutenaucc : which 
offer was accepted by the guardians, and he cou- 
tiimod to pay this sum each week that his father 
remained within the union, the residue of the 
sum necessary for his father’s complete niaiii- 
teuanee being defrayed out of the funds of the 
union. On an objection to the son's qualifica- 
tion as an elector, on the ground of his receiving 
parochial relief : — Held, not a receipt of alms. 
Truttpr V. Trevor. 13 C. B. (X.s.) 48 : K. &; G. 531 ; 
32 L. J., C. P. 59 ; 9 Jur. (n.s.) '443; 7 L. T. 
678 ; 11 W. R. 92. 

The wife of the appellant, being near her con- 
finement, applied to the relieving officer of the 
union for an onler for the attendance of a 
medical man. I'lie gnavtlians authorised the 
ivHoving- ofiicer to give her an order for such 
attendance, but she was in fact atteiuled during 
her confinement by an uucertificated midwife, 
who was sent to her and paid by the relieving 
oificer : — Held, that the relief afforded to the 
wife was ‘‘medical assistance” within 48 & 49 
Viet. c. 4f), s. 2, ainl that the appellant %vas not 
disqualified from being registered as a parlia- 
ment arv voter. Iloneijhone. v. JDnuhritlqe, 56 
L. J., Q. B. 46 ; 18 Q. B. D. 418 ; 56 L. T. 365 ; 
35 W. R. 520 ; Fox, 26 ; 31 J. P. 103. 

The appellant and others land, during a portion 
of the qualifying period, and at a time when 
great distress prevailed, been employed by the 
boar<l of guardians of the union in which they 
resided to break stones, and had received pay- 
VOL. YI. 


ment for their work. The payments received 
had not been in any way commensurate with 
the amount of work <lonc, but with the wants of 
each person employed ; and had varied accord- 
ing to the number of children belonging to such 
person ; — Held, that the payments so made eou- 
stitntod relief given to the persons employed ; 
and that they were therefore ilisiiualifled from 
being registered by reason of their having been 
in receipt of parochial relief wdthin s. 36 of the 
Representation of the People Act, 1832. 3J/u/ar- 
riU V. Whiteharen Oeemeerx. .55 L. J., Q. B. 38 ; 
16 Q. B. B. 242; ,53 L. T. 667; 31 W. R. 275 ; 
Colt. 448 ; 49 J, P. 743. 

Application for a receipt of provision under 
29 tk 30 Viet. c. 38, for the interment of a de- 
ceased member of his family during the qualify- 
ing year is sufficient to disqualify the recipient, , 
though otherwise entitled to the franchise, from 
being registered as a parliamentary voter. Ac/v* 
V. Chamhers. 20 L. R., Ir. 207— G. A. 


Police Constables.]— By 10 Geo, 4, c. 44, s. 18, a 
constable of the metropolitan police force is dis- 
qualified from voting at the election of a member 
of parliament for certain counties or for any eity 
' or borough within the metropolitan police dis- 
trict : — Held, that such a constable is a person 
, “ incapacitated by law or statute from voting,” 
within 41 & 42 Viet. c. 26, s. 28, sub-s. 7, and 
consequently is not entitled to be retained on. 

I the list r»f voters under the Representation of the 
i People Act, 1867 (30 &; 31 Viet. c. 102). DouUii 
1 v, IMse. 56 L. J., Q. B. 41 ; IS Q. B. D. 421 ; 

1 56 L. T. 340 ; 35 W. R. 502 ; Fo.x. 1 ; 51 J. P. 

1 183. 50 Viet. c. 9, s. 1, and Schedule. 

; Borjeauts-at-mace, appointed by a corporation, 
under the provisions of its charter, with a salary 
paid by the treasury, out of the fund of the cor- 
poration, are not constables appointed for tho 
borough under 5 & 6 Will. 4, c. 76 (repealed), so as 
to he prohibited from voting in the election of 
members of parliament by 19 20 Viet. c. 69, 

s. 9, although their original appointment takes 
place subsequently to 5 6 Will. 4, c. 76. Do 

Buinville v. Arnold, 1 C. B. (N.S.) 3 ; 26 L. J., 
C. P. 65 ; 3 Jur. (N.S.) 642 ; 5 W. R. 21. 

Aliens.] — Persons born in Hanover before 1837, 
resident in this country and not naturalised ; 
persons born in Hanover since 1837, resident in 
■ this couiiti'y and not naturalised ; and persons, 
bom in Prussia of Hanoverian parents born 
' before 1837, and now resident in this country 
and not naturalised, are all aliens and nob 
entitled to the franchise. Ixaaoxon v. Durant, 
.55 L. J., Q. B. 331 ; 17 Q. B. D. 54 : 54 L. T. 
684 ; 34 W. R. 547. See Finshtinj Care, 4 O’M. 
ikX-I. 172. 

Minors.] — To entitle a voter to be registq^g.il in 
respect of the 127. occupation francliise uMor 
the Repre.sentation of the People Act, 1867 (30 
& 31 Viet, o. 102), s. 6, he must have been of full 
ago on the last day of July in the qualifying 
year. Uargreavef} v. Hopper, 45 L. J., 0. P. 
105 ; 1 C. P. D. 195 ; 33 L. T. 530 ; 24 W. R. 
186. 

To entitle a party to bo registered under 

2 Will. 4, c. 45, s. 27 (repealed), in respect of the 
occupation of premises, it is not nece.ssary that 
he should have been of full age during the whole 
of the prescribed period of occupation. Dowell 
Y. Bradleg, 18 G. B. (N.S.) 65 ; H. & P. 159 

3 


See J fay war (I v. Seott, col. 103. 
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34 L. J., 0. P. (17 ; 10 Jiir. (>T.S.) 12-lC 11 L. T, return of election expenses; — i-T-lil. tliaf ilu; 

(102 ; 13 Iv. 272, votes of both persons nnist be struck utf. Jinrl!- 

See Londondn'vy Cme, col. 1 3-1 -f-I- 1 *->• 

Prisoner.]— See Jones, In n, col. 121. Candidates reported as guilty of Bribery.]— 

In order to disqualify a candidate from lieiiipf 
Peers.] — A peer of parliament is incapacitated re^dstcred as a voter, by vea-oii ol peusonal 
from voting at an elecrioii for nicmber.s of the linbcry, or bribery by an a.^mnt jn.-- I'Hoyy- 
liousc of eoinrnons ; and is therefore not entitled It'dge and consent, under 31 A 32 \ieT.c. 12.), 
to bo placed on ihe register of A'otcj-s. The K.pl3 (re))enledA ]ic nm^t be found Ip- t lie report, 
revising barrister ought to strike ont the Jiame eleel ion .nidge under .s. 11. 'iio-s 14. in 

from any list on it being provcil to be that of a i h^tve been so .u'uilry. Tr is nor eiraieli tliat the 
licet- of parliament, although no notice of obiee- j states iacts fi-omwliieli iier-nnal bribery or 

tiou lias been given. Bemirhnmy QhrJ’) v. jfufl- \ corrupt praetiee might be inferred. Gnmf. 

v-cif/iVW. 42 L.J,,0. P.32: L. lt.se, P.'^'- On-rsrrrx. 47 L. -1.. ('. ?. -‘.U ; 

24h; 27 L. T. (iOd; 21^.11.124; 2 IIopw. A C. i 'i'- 1''’* 1 

4 l/ ^ |2 Hopw. A C. 384. 

An Irish peer, who at the lime of rcgi.stratr<in ! n/r if t v + • 


Is not a^nember of the house of commons, is! Conveyances to Multiply^ Votes. -A coii- 
iiicapac-italed by law from voting at parliamen- { ""'i '' ‘‘.I- 

tary elections, ami therefore is not entitleil to j parly or jinvy to the 

have his name inserted on the register of par- dle.gal olpeet. J/«ns7/ci'// v. Jioir/i. i Him. A (y. 
liamcntarv election. Itemlleshum v. Jltnvttrd. • 3 Scott (x.if.) 8i)i) ; 1 Lutw. la-.c. (. as. _(8 ; 
43 L. J., C. P. 33 ; L. ll. 'J 0. P. 232 ; 2'J L. T. L H’'? ‘ 

379 ; 22 W, R. Ion; 2 Hopw. A C. 170 . '' obioct which the vendees of an 

estate had in view by their purchase was to 
Letter-carrier.]— A letter-carrier to a post- acquire for themselves Votes, for the purpose of 
office, who had resigned his situation within multiplying votes for the election ot members or 
twelve months before the 31st July, being d is- parliament.^ and such obicct way known ami 
([ualified from voting until after twelve months aequie.se, ed in by the vendors solicitor. Imt it did 
from the resignation of such situation bv 22 apjiear that the vendor knew what was the 
Gen. 3, c, 41. s. 1 (repealed-), was not ciititleil to tlie rendocs or that he had .any intcn- 

he registered. Anstni'.^ fW, 7 Man. & G. 97; kv the sale of the estate, so to multqily 

8 Scott (s.E.l 921 • 14 L. J. C. P. 72 • 9 Jur” ''"tes : — Held, that the case did not tall within ' 

‘ . , ‘ 7 ,s IVill. 3, c. 2.>. s. 7. lloijhtntl v. liremner, 

2 0. B. 84; 1 Lutw. Reg. Oas, 381 : 15 L. J.,s 
Clerk to Inspector of Taxes.]— A clerk to a 0. P. 133 ; 10 Jur. 3(5 ; Barr. A Am. (111. 
receiving inspector of taxes is not disqualified A conveyance made for a bona fidecunsidera- - 
from being registered. f W.sr. 8 Scott tiou. in trust, as to one-tenth, foi- the grantor i 

947 ; 1 Lutw, Reg. Cas. 228. u. ; 7 Man. A j himself, ami, as to the other nine-tenths, for : 

G. 97, n. certain other paTtie.s, who among.st themselves. ;:: 

! contributed nine-tenths of ihe purebaso-moiiey,: 
Tide-waiter.] — By 22 Geo. 3, c. 41, s. 1 ; is not within 7 A 8 IPil], 3, c. 2.7. s. 7. notwith- 


TicLe-waiter.] — By 22 Geo. 3, 


(repealed), no eommissitmor or other ofiiccr or i srandiiig the avowed object of the srrantor is to 
person whatsoever concerned or employed in j multiplv. and of the other panics re acquire, the 
charging, collecting, levying or managing tlie | viupt (,f votiui>-. ThoenUcy v. Asiniind, 2 C. B. ■ 
eustom.s, or any branch thereof, is to have a vote ; Km ; 1 Lutw.'Reec Gas. 423. 

—Held, That a glut tide-waiter, lieiiig a peusou pnn.'i ^.-rnt of ‘a rent-charm.- bv a man to 
wliose name is on a list, confirmed by the com- pjs son ami his son-iu law. expres.-ed to be made 
missioners of customs, of persons ready to act as f,„- a uoiiiiual consideration onlv. i- nut wifliin 
tide-waiters, and liable to be called on to act 7 A 8 Will. 3, c. 2--). .s. 7, tlmu-Hi all the parties 
whenever there may be occasion, was both within contemplated the ereation of Votes. Seietonw 
the mischief and the words of the act, ami was, Vrmdeti Orei-xeei's, 2 G. 11. 2ii7. 
therefore, disqualified front voting. Pownidl v. a coiiveyance of himi by "one vendor to several 
llo(iJ,2 Lutw. Reg. Gas. ITU ; 11 0. B. I ; 21 L.,]., vcndee.s, for a boufi fide con-iderarioit. is valid, 

: .G. P. 12 ; 10 Jur. (>18. although the avowed object of the vendor is to 

Women.]-Women arc subject to legal inca- 

pacity to vote at an election either fora borough j j ^ ( y p {lyy ! 

or far a county, though possessed of the proper , I’.t r-- -i.. . 4 . 134 , 

qualification. (7u,rJfm v. L},n,s. 38 L. J..' C.‘ P. /I , , „t 

9^ • T T? 1 P I* *-^7^ • 14 T T • 17 W 11 A LOTlX^CJ <U1CC nicUlC tO CIlllV Illto offctt ICiU 

3ft T T n p 3 m • T P 4. p P --m3 - 13 ** noluithstandiiig It IS made with a 

T T 433 - 17 w 'p 'iR ’ iW^ifw V O 44 ’ multiplying of votes, or the .s])iitting 

L. T. 483 , 1 / ^ . R. IRl , 1 ITopw. A C. 44. K-et4.olds ; the intention of the statute being 

Clerk to Election Agent.]— See Case, i^’^'fiid such conveyances only, made with that 

col. I3G. view, as are in themselves fi-audiilcnr and collu- 

sive. lUley v. ('rosdey, 2 C. B. IKi ; 1 Lutw. 

Persons making Payments not included in ; Reg. Cas. 420 ,- 15 L. j., C. P. 144 : lu Jur. 316 ; 

, Expenses.] — Payments made by the seeretury of j Barr. A Aru, 682. 
apolitical association and also by a member of a I A conve 3 -ance made by a father to bis two 
local .‘branch thereof were not included in the 1 sons, in consideration of iiatunil love and affee- 
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tlon. and witli tlia object of iiniltijilyina: votes, is 
•not Vitiil. if fraud in fact is not foniid by the 
I'cvidnir liarri^tcr. .Xt’irfun v. Tfunfrrtifi'urZ t‘, B. 
ls:;l : l' Lutw. Kc.ir. Cas. 42i : Id L. J.. C. IMdi ; 
in n'lir. :il7 : ban-. .S; Am. dliO. 

A couvcyaucc of ]iro]>iTty by n fathia- to ids 
son to eivc liiin a (lualiticaiioii to vote, is not 
invalid, inst is u Imuiity. Miiif v. Muij, Beav. 

I'lie quotioH. ^vlnnlicr the cireiimst inlet's 
niifudiny a conveyamv or a orant anunnit to 
fraud or nor, is a ijnestion of fact for the revisiii" 
barrister io dott'nninc. and is nut one vvliit'h tiio 
cuini c;ui entertain njiun iijija'id. Xrn'hni v. 
Mii}ihri'U tj Ovi'rxi'pi'n. 2 ( B. 2o:l ; 1 Ltitw, b'e't. 
■t'iis. 127 ; 1.7 L. d., V. P. If)-! ; In Jiir. ;U8 : Bam. 
.V Arn. 

Pnder 7 A: 8 Will. ;■}. (>. 2.7. s. 7, and 10 Ann. 
■c. 2)1. .s, 1, a fraudnlcnt conveyance cxt'ciited foi‘ 
tlu' mere purpose uf eonfcrriim- a vote is void 
only to the extent of preventing the riyht of 
Yotnig- from hetny acquired, liut is valid and 
■effectual as between the parties to it to pass 
the interest, Ph ill potU v. PhiUpuff.'t, in C. B. 
8.7 ; 2n L. J., P. 11. .See Givvi'k v. Griirrn, 3 
T. Ac .1. lf!3, post, col. lid. 

Premises taken to obtain Votes.] — Sec J/ri/o/e// 
w, Chumhcrt!. col. 12. 

Resolution of House of Commons purporting 
to DiafranoMse.'j — See. Bithiicr v. JVorris, col. 
121 . .. . ' ^ ■ ■ ■ ' ■ ' ■ ^ ■ 

Register conclusive except in case of Inherent 
Incapacity.] — See Stoice v. Jollijte, col. 130. 


■d. Making and Publication of Lists. 

.y«' (il,sv B. 1./. post (col. 100). 

Whether Occupation Joint or Several.] — 
In the list of huiouyh voters made out by the 
over-oors, pursuant to 0 Ac 7 Viet. e. 18, .s. 13. it 
is riot necessary that it sliould n[)pear whether 
the oeoupation i'* juint or .'-ole. Ikmlel v. Cump- 
Ihi. 8 Scott (S.E.) itih) : 7 Ilaii. Ac G. ]<,i7 : 1 
Lutw. ilea-, t'as. 2((-l ; 14 L. J., IJ. P. 121 ; i) Jur. 
4U3 ; Barr. Ac Arn. 425. 

Parish Partly in Two Parliamentary Divisions 
— Constitution of Parish for Poor-law Pur- 
popes— Deeping Pen Drainage Act, 1856.] — ^The 
effect of tlie Deejiiiig J-’eu Drahiaue Act, IS.Ki, 
wa.s to eousTitute Deeping Sr, Niclwlas a separate 
pari'ih fur poor-law purpo.ses only, so tliiit the 
name of a voter who had a qualification in 
respect of promises <iccupied by him in that part 
■of such parish locally in Ive.steven, arul in the 
petty sessional division of Bourne, was rigidly 
]-('tainc(I on division 1 of the occupiers' list lor 
the South Kesteven or Stamford parliamentary 
■divi.sion of Lincolnshire. Sect, i) and .sehednle Tt 
• of the Redistribution of Seats Act, 1885, control 
and override the general provlsion.s of s. 18 of 
the same act. Hlunn v. PhiUip,% Fox, 386. 


the same act. ^hnn v. PhiUip,% Fox, 386. 

Description of Voter’s Place of Abode,]— In a 
regi.stev of comity voters, the place of abode of 
a voter is only rwpdrod to be stated where lie 
has one in the United Kingdom. Wtilher v. 
Ptnjiw. 2 C. B, 12; 1 Lutw. lleg. Cas. 324 ; 1.5 
L. J., C. P. 38 ; y .Jur. 1014 ; Barr. Ac Arm 541. 

Travelling abroad is a suH-vcient description in 
•the column marked “ Place of Abode.” Ih. 


i Description of Qualification in Case of Suc- 
cessive Occupation,] — See Jiurbni v. (Torij, 
col. in. 

As to Misdescriptions of Qualifying Property 
and of Hatuxe of Qualification, and other Errors 
in Preparation of Lists,] — See r/t.se,t, post, 
A. l.ff. (col, '.).3). 

Indictment against Overseer — ^Wilful Breach 
of Duty.] — All indithiucnt will not lie against 
an tiversecr for wilful broaches of tlio duties 
i imposed upon liira by the Hegisl riif ion Act of 
1843, in prejtariug and piiblisliiiig voters’ lists, 
inasniucli as for every such breach of duty — 
the duties being new duties created or re-creaTe<l 
by the Rtatute — a sjavird tribunal is created by 
.s. ,71 of file act, and a jiemd .action given by s. 
1)7. which c.xciudes the remedv hv iudietrnent. 
Z/rv/. V. fPtH, 60 L. ,1., M,. 0. 124 ; [181)1] 1 Q. B. 
747; 64 L. T, 31)4 ; 17 Cox, C. C.278. 

Wilfully Inserting Unqualified Persons 'in 
List of Voters.] — In an action against: an over- 
■seer for a penalty under 2 Will. 4. c. 4.7, s. 76, 
for wilfully ijisertiiig in the list of voters the 
names of persons not entitled to vote, it is not 
essential that he should have acted from any 
corrupt motive ; it is sufticiout if he has acted 
wilfully. 'J'ltrr v. Jl'dahey^ 7 Car, Ac P. 3S0. 

Signature of List by Overseers,] — The 6 Ac 7 
Viet. e. 18, s. 13, which enacts, that the over- 
seers of every parish in a borough shall make 
out certain lists i>f voters, and shall sign such 
lists, is. as to tlie sigaiiig, directory only : an<l 
therefore a list made out by the overseers is 
valiil, thoue-h nnsiuued. ^htupin v. Pai’ry. 17 
G. B. 334 ; 25 L. J.. C. P, 141 ;'2 Jur, (X.S.)'285 ; 
4W. R. 2,86. 

Publication — ^What Siifdoient.] — 0. u-as en- 
titled 1(1 be and was placed by the overseers 
upon the list of ])crsons qualified to vote for the 
county by reason of the occupation of lands or 
tenements of tlie ratealile value of ]2f. or 
iipwai'ds jicr animin. This list, which was 
lietuled ‘•Voters as oceupiers of rateable value 
of 12/. or ujovards.'’ w,as printed alphabetically 
after tlie list of persons entitled to vote iu re- 
spect of proiterty iu the piiri.sli, ami was signed 
at the end by the overseers : but the printer by 
mistake, on the sheet which commenced with 
0,’s name, inserted the heading apidicable to the 
preceding list, vis;.. •' List of persons entitled to 
vote in resiiect of property.” The overseers 
published the list as printed. There was no 
evidence that any person Inadinfaet been misled. 
'J'he revising barrister decided that there had not 
been a publication of the list as a 12/. list ; and 
that the iiiterjiolatod heading was not “a mis- 
nomer of a thing so denominated as to he com- 
monly understood,” within (I A; 7 Viet. c. 18, 
s. lol ; and he therefore expunged the name of 
C. and all the names which followed his upon 
the list; The court, on appeal, reversed his 
decision ; and held that there had been a suffi- 
cient publication of this part of the list a.s a 12/, 
list. Mathc.r v. Allendale Orerxeern, 40 L. J., 
C. P. 76 ; L.- B. 6 0. P. 272 ; 23 L. T. 539 ; 19 
W.R,284; 1 Hopw. As C. 461 . 

Parish Church — Duty of Overseer where 
Parishes have been united for Ecclesiastical 
[Purposes.] — Notices and lists under the Regis- 

3— 2 
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tration Act, 1843, must, by s. 23, where there such payment tn the town clerk arc liable to ho- 
is no parish church, be * published in some surcharged the amount by the aiTditor. AVv/. v.. 
public and conspicuous place within the parish. AlUhaj. 7 El. ik Bl. 71)0 ; 20 L. J., Q. B. 292 ; 3- 
Whci-e, in the city of London, the church of Jur. (k.s.) !)01 ; 5 W. R. 02 ,‘). 
parish A. has been pulled down, and the benefice 32 yict. c. 102. .s. 31. 

united fm- ecclesiastical purposes alone wi^^^^ The London t'ountv Louncil is the proper 

of irarish B.,_ whilst the vesiieetive parishes cm- to certify under 0 Yict. c. 18, s. A), for 

tmue to exist as seiiamtc and atstinct,_ with the costs i.f the retuniine officer who prqiarestlie- 


tinue to exist as seimratc and distinct, with tUp r 

separate itarish officers, the overseer of parish A. 

is not hound or entitled under the section to mpirt-irvlinmu-d 

affix such notices relating exclusively to his ' -r 

parish to the door of the church of parish B., ,,otwithstaii<lhip 

but must find some 2 >nblic and eonsjiicuous place “ 

for their pulilicat.iou in parish A. The removal 

of such notices by the incninbcut of the tinifcd ' , ,/ ' 

benefice from the door of the church of iiari.sh 7 *.' 

B. is not an offence within s. 2 a. Jlildrcd v. 

Inonm, (54 L. J., M. C. 57. ” 


nieiitary borough of Deptford (transfiuTedhy s.40' 
of the Local CToyernineut Act, 1833, to LoinloiiV 
notwithstamliiig s. 92 of the latter act. which re- 
tains it in the county of Kent for county paiiia-: 
meutary imriioses. “ OccAipatinn voters ” in 
sub-s. 2 of s. 92, means county oeoii})atinu voters, 
and not those for a iiarli.araentarv boroiia-h. 

]Velli:r y, Collinx, 54 J. F. 441. 


j Kegister not Final until Signed and Belivered. 
Overseers ought to Publish List as Eeceived to Sheriff.] — The al}iliabetic.al iiririted lists of 
from Clerk of the Peace,] — Sec yoxewortJi 1 / v. voters for a county do not constitute the final 
Bucliluiid-hi-the-Jfoor, col. 91. and true register of iiersnns entitled to vote, 

until they have been signed and delivered by 
late Publication of Claims by Overseer,] — the clerk of the peace to the sheriff, Jh-nmjik 
An ovorBeer received claims in due times from v, Brennwr. 9 C. B. (X.S.) 1 ; K. 0. 352; 3U' 
occupiers and from lodgers not already on L. J., C. P. 33 ; 7 Jur. (x.s.) 371 ; 3 L. T, 375 ; 
the register, but 2 mbli.shed a li.st of tlicm some 9 IV. 11. 144. 

days after the time specified in the 2nd There may bo cases in which the clerk of the- 
schedule, part 2 of the Ilegistration Act, 1835 : peace is authorised to make correction of a uiis- 
— Held, that this did not invalidate the lists, take in the iirinted lists before signing and 
and that the revising barrister was right in delivering them, and the document, when so- 
acceiffing and revising them, TJV/f.y v. Stan- correctol and signed and delivered, will be the 
forth; 55 L. J., Q, B. 12; IC Q. B. D. 244 ; 54 final and ti’ue register. I?j. 

L, T. 183; 50 J. F. 031 ; Colt. 451. The 3 & 7 Viet. c. 18. s, 47, so far as it requires. 

the deliveiy to the .sheriff to be made before the 
Declaration as to Misdescription in List.]— aoth November, is directory only, and failure to- 
A declaration by a j)erson entered on a list of cnmplv with it does not avoul tlie register. Ih. 
voters as to a misdescription in such list cannot in invising the lists of voters for a county, the 
he received as evidence by a revising barrister, barj-ister, by inadvertetice. drew his peti througlr 
UTdc.ss it has been sent within the statutory times the name of A., which he did not intend to- 
to the town clerk or^clerk of the j)cace. BnltiiKj strike, out. Discovering his error, he partially 
V. Colt. 4.55 ; 55 L- -L, Q. B. 11; 13 dfaeed the obliterating mark, and did not iilace.- 

Q. B. D. 252 ; 34 W. R. 363 — D. liis initials against theTine in the margin, which. 

„ . „ , . by 3 & 7 Yict. c. 18, s. 41, he should have dime, 

Notice of Lodgers Claim to he on List not 2 ie jja,] intended an alteration. In printing' 
sent m in Time.] — Bee IT hitiml v. yorth Hiding, the lists to form tlie register for the ensuing year, 
col. 70. the clerk of the ijcace. assuming that A.’s name- 

_ T T. ... T-. , 7 T,. , . boen expunged by the revising barrister, 

Expenses. J Ih/ .>4 T u'f. r. 18, hnlf the rrgiit- omitted it, and a few coiiies of the printed book. 
tration in rcnpect of a jiurinJi- in a -were sold before the error was discovered. 

imrliamentarg horongh, mt uUo muniripah are Having his attention called to the blunder, tliQ- 
to he paid out of the eountg fund, and half out clerk of the iieace corrected it by causing a fresln 
of we pa inxh poor-rate. _ leaf to be print eel, inserting A,’h name in the- 

By 6 4 k < \ ict. c. IS, s. no, all expenses incurred jjroper place, with the consecutive tiumber pre- 
by the town clerk of a borough in carrying into ftxed to it, with the addition of the letter A„. 

effect the provisions of the act shall be defrayed thus ; “5038 A.” and .scut copies of the newly- 

out of the poor-rate in the several pari.shos. On jn-jnted leaf to the purchasers of the before- 
a nia.ndanms to the guardians of the poor ot a luentioned so-called copies, rerincsting them to- 
parish to pay the sum cevtihed by the town substitute it for the corresponding leaf in the 

council as the contribution of thmr parish towards i,,,.,], sold to them. The clerk of the peace 

defrajnng the expenses so menrred Held, that afterwards signed aiul delivered to the sheriff 


the town clerk was not entitled to remuneration 
for personal attendance and trouble in the per- 


thu book as cori-ected : — Held, that the book so- 
signed ami delivered to the sheriff was llie 


foniianee of ^ the^ duties impostsl^ upon hiin by register for the year, and consoqueiitly that 


the act. ifcjy, v. ht. I/arg, Aingnto»-on^ notice of objection signed by A. was a good 
aorernor.^, 2 El. & Bl. 182 ; 22 L. J., Q. B. 324 ; notice Ib ^ j 

17 Jur. 914. 

The town clerk of a borough is not entitled Examined Copy of Eegister Admissible in. 
utider 0 & 7 Viet. c. 18, s. 55, to be jiaid out of Evidence.] — The register of voters at a 2 'aiiia- 
the poor-rates for copying and arranging the nientary election is a document of such a imblic 
lists of votei-s for the parish in a borough ; and nature as to be admissible in evidence xqion its 
if he employs and pays another to do this work mere production by the ret urnihg office)-, and 
hen it might he clone by himself and his usual therefore an examined or a coi-tiiied coiiv of it 
f of clerks, he is not entitled to be rcim- is also admissible, fteed v. Lamb, 6 H' & N.. 
sed ; and the officers of any fiarish making 7.5 ; 29 L. J., Ex. 452 ; (i Jur. (n.s.) 828. 
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Jurisdictioa of High. Court over List.] — The there situate, ILncift v. Sfcphem. K. & (I 183 ; 
coint has un gL-iiei'a! jurisdiction to interfere 5 C. B. (Is.S,) 30: 28 L. J., C. 1'. 10 ."); o Jur. 
■with the lists of voters iu eases in which no (N.s.) 123 ; 7 W. 11. o5. 

.a]i]iciillics under Ihe (5 7 Viol. e. IS. Alien, In a claim for a county vote in re.siieet of an 

In re. (> (_’. B. (x.s.) 234 : Iv. &, G. 2r»S ; 28 1.. J., undivided fifty-first part of a freehold fce-fariii 
C. P. 2.‘){; : j Jur. (x.s.) 1011 : 7 W. it. 3i)7. rent, arisitig from an assignment of Iriud-tax, it 
The name of a voter appeared in tlie list, of is sulKcient if the uatiu-e of the qualification be 
■votc?i-s for a borough, and also in the list for the stated as “freehohl fee-farm” ; or at any rate it 
.county. His (jualitieation in respect of the is competent for the barrister to amend, by pre- 
lattor being objected to. and he not appearing fixing the words “one umlivided fifty-first jiart 
to support his vote, the revising barrister, in- of and in.” as he does not thereby alter the 
tciidiiig to strike his name out of the county list, qualification. Coopt r v. Atthlield,^ 5 Q. B. (x.s.) 
by mistake expunged it from the borough list : — Hi ; K. &: G. 20(J ; 28 L. J., C. i’. 3o ; Jur. (_x.S.) 
Held, that the court had no power to give him 293. 

relief, nr to make any order under fi <k 7 Viet. _ ... « « tj? t tj: +u., 

•e. 18 s. G7. Ih. Description of ftnalifying Property.]— ^It the 

’ ' ' ’ rent-charge is clmrged upon two properties, out 

of one of which, by itself, enough issues to 
e Claims. the claimant the franchise in point of 

amount, but out of the other not enough, ik is 
aVc uho B. I, //. post (col. ll)2). sufficient to state, in the fourth column of claim, 

Description of Nature of Qualifioation.]-.A of the owner of the lirst-inentioncd ; 

•claimaut to a boroiurh vote iu a borough in ^ +i „ ^ 

which there existeil both occupation ami free- dtrecttons givcn at the head of the fo m of 

hold nuMlificotinu. d..<c, -ibcl the T.arure of his of claim tu_ schedule (A.) O’e.pealcc ),_of 


aVc nho B. I, //. post (col. ll)2). 


Description of Nature of Qualification.]-A oitue owner or me uiM-mcnuoucu 

•claimaut to a boroiurh vote iu a borough in 1*^]-,'},*’^^'’^. ^ +i „ i .if 

which there existeil both occupation ami free- threcttons givcn at the head of the fo m of 

Bold (juahfieatious, described the natme of his 1 f f i L r if thcH? 

qualification in his notice of claim to the over- »> ^ f 

seers, as ” hon.se” .-Held, a suffioiout description f 

-of a qualification in respect of the occupation of .re 

,a house of the annual value of lOZ., but that if mentioned, and t tl e l ouses ate 

.necessary for more clearly describing it, the ‘ 

revising barrister had power to amend it by f ? nr m 

inserting the con-ect description in the list of “i’ hke but m a roa 1 or upon a 

■voters. VmvZv. J^cm/,41L..J . C. r.28: L.E.7 «'™* 1. 

C. P. ir.O ; 23 L. T. 83U : 20 W. R. 231 ; 1 Hop\v. property shall be given, if kiiovu ™ ^ 

•k. C GiiS name of the occupying tenant. Eelimley v. 


' like place, but in a road, or upon a 
or the like, then the name of the 


830 • ‘hVw'li ->31 • 'l Honw pi‘t>P'ii’t.V «l‘all be given, if knovsm by any, or the 
,830, -OW.b.-ol, IHopw. occupying tcniant. \ 

The description of the nature of a qualification CiorJier.S Scott (n.R.) 899 ; 7 Man. & G. 73 ; 1 
to vote for a borough as part of a house, is L. J.,0. 1. b.i , Bair. 

..sufficient. Jndnon. v. Liiclteft, 2 C. B. 197 ; 1 5 '» J"''- 

Lutw. Beg. Gas. 490 : 13 L. J., G. P. I(i3 ; 10 .lur. See JllteJiimt y. Jinnvn,i\nd Iloirltt x. SfcpJie?is, 
252; Barr. & Ann 707. supra. 

.0 & 7 Viet. c. 18, schedule (A.), No. .5 (re'pealed), Clam.]— .Scf: ewen, post, A. 1, y. (col. J3). 
the word -parish” only i.s used. CudAnj v. ^ ^ Authorised to Sign Notice of Claim— 

ir7/rZn</fn?n 7 Man. i,k_G. 11; 1 Lutw. Beg. Gas. po^er to Delegate Authority,] — The appellant 
(N.K.) 773 ; 14 L. J., G. 1 . 41 ; .) sigried a ]iriutcd authority to an agent to 
.Jur. 1/ ; barr. & Ann ti 2. claim a vote for him and to sign his, the appel- 

A 12Z, occupier serveil upmi the overseers on name, and to appear ami supjiort the 

the 2ijth ot August, a notice of a claim as follows : deleirated his authority to a 

1 claim ;o be inserted on the list of voters ' einy.lovmeut to sign the claim. 

;for the division ot Last Devonshire ; and in the objeetion was takeiq and the revising barrister 
third column ‘‘the nature ot (lualifiwdiun was exmmgoil the claimant’s name, on the grounds 
.stated to bo “ Land as occupier Hehl, a pod delegate the 

notice ninlCT 31 ik 3t \ ict. c. .18. s. 1 < (repaled), autpority, ,and that he was not satisfied that the 

.aml b & / \ict.c.l8.s.L). /'//Zt y. Ruhlieomhe- claimant had given due notice of his claim or 

1 1>«>™1 it, RR^ler (J & 7 Viet. c. 1.3, s. 38:— 

^ Held, tliat the claim was good, and the signature 

Hopw. k; G. b:).i. _ by the clerk of the agent under his instruction 

In a notice ot claim to be nisertod m a list of himself had 

voters tor a. dty or toiyrngh pnrsumit to (. A: t ^ (.y L. J., Q. B. 38 ; 

’\ict.c. 18. S. L., schedule (B.), ho It rsciiou^^^^ 1 233; 64 L. T. 114; Pox, 196; , 

fri tViA Tiotnro nf tViA nnfi.lThfintimi in tho b- v A • 


notice ^ ^ ict. c. .>8, s. 17 (repcalecl), authority, aiul that he was not satisfied that the 

.aml b & / \iekc.l8.s.L,. /'///t y. Ruhlieomhe- claimant had given due notice of his claim or 

, l>foved it, as under 6 & 7 Viet. c. 1.3, s. 38:— 

^ Held, tliat the claim was good, and the signature 

Hopw. Ac G. 6:).G _ . n by the clerk of the agent under his instruction 

In a notice ot claim to be nisertod m a list of himself had 

voters tor a. dty or lyiiymgh pnrsuant to (. A: t ^ (.y L. J., Q. B. 38 ; 

’\ict.e. 18.s. L..schcdule(B.).ho b.itiscnou^^^^ 1 233; 64 L. T. 114; Pox, 196; , 

to describe the nature ot the qualihoation in the tg j j*, 
third eolunm of the form as a house, notwith- 

..standing the ciualificatioii in reality consists in • Notice of Claim — To whom to he Directed,] 

the occupation of two houses in immediate A parish was divided into four districts, popularly 

succession, provided the whole qualification is known as, though not legally, townships ; one of 
.accurately de.scribed iu flic fourth column, the overseers of such parish, together with an 
JIitrhin.t''civ Jfufehinn v. Broten, 2 C. B, 25 ; 15 assistant overseer, undertaking Ibo exclusive 
L. J., 0. P. 38 ; 9 Jur. 1058. management of one of these so-called townships. 

In the statement of a claim to vote, on the In that capacity, each of such overseers respcc- 
list of claimants for a county, it is snffident for tively published a separate notice, _ requiring 
a party, oliiiming in respect of occupancy of a persons entitled to vote in re.spect of property 
farm as tenant liable to a HOZ. rent, to fill up the situate w'ithiii his so-called township to send in 
third column with “Farm as occupier,” and the their claims to him and the as.sistaut overseer, 
fourth with “ Cainbri<lge-road,” the farm being A notice of claim directed “To the overseers of 
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the of A.” is suflieiotit. as iDdng a 

flesoi’iptiori tvliieU musit have heeu eoinnioiily 
uiiderstooil to apjily to the ovor.">L-C‘i-H of the 
parWh !u which such township was siinatod., 
J’JU'Htff V. St, Mfnuj Witliin Oronref,'!, 4 0, B. 7(i : 

1 Lutw. Keg. Cas. r>75 ; 1(« L. J., 0. 1’. 101 ; 11 
>fur. ill). 

Lodger’s Claim dated before Expiration of 
Qualifying Period.] — A. person entered in resi)eet 
of lodLiine--' on a register of voters foi- tin* time 
lieiiig in hiree, and desirimts of being entered on \ 
tile next register in respect of the same lodgings, | 
sent to the oveim’rs within tlie liiiic prescribed j 
for that ]inrpoT,e a iiotiee of his claim in foi-in II. 
■S’o. 2. si-hednle 3, of the llegistration Act, Id.S.I, 
ill which the declaration sind attestation of his 
residence during the qualifying period were both 
dated, six day.s Ixifore its expiration, and the 
overseers on ttTci I bis name on the "old lodger” 
list without atlding the words ‘‘objected to ” ; — 
HcUl, that the notice of claim was bad, and that 
the claimant’s name must be erased from the 
list. ./w//'A- V, Kent. .“>8 L. J.. (). B. lOil : 22 Q. 11. 
1). 2U4 ; <>u L. T. 320 ; 37 W. 11. 303 ; Fox, lOU. 

Lodger’s Claim not Signed by Claimant.] — 
A lodger’s claim to be admitted ro the parlia- 
meinary franchise must (if he can write) be 
signed or marked bj' his own hand ; an<l in such 
case, if his name be subscribed to the claim by 
another peison, at the request and in presence 
of the claimant, it i.s insufficient, llanh'uhje. v. 
Jjerrehhjr. 2(1 L. II., Ir. 42.3—0. A. 

lodger Claim— Attesting Witness not present 
at time of Signature.] — ITnder the Parliamentary 
and Municijial Registration Act. 187.8, .schedule 
H. (2), a form of declaration is required to be 
signed and dateil each year by a claimant for 
regi.stratiou on tlie old IcKlger list of votor.s. To 
this form is attached an altestatinu idausc 
running as follows ; “ I, the undeisignetl, hereby 
ileelnvc that 1 have witnessed the above signature 
of the above-named rclaimantj, at the date 
stated above, and that I believe tlie claim to be 
correct. — Dated the day of . (Signed) 
C. D.” Helil, that under this form of attestation 
the witness must himself see the claimant sign, 
and nm.st attest the claim in Ids presence, so 
that attestation subsequent to the signing, even 
though made at the elaimant’s request and iqion 
an acknowlcdgmimt by him of his signature, is 
in-iuffieient. Ihnhjw'jiuhe, (11 L, ,T.] tj. B, .17; 
(18112] 1 Q. B, 203 ; lltl L. T. 430 ; 4t) W, R, 200 : 
Fox, 240. 

Attestation Clause not Dated — Power to 
Amend.] — When a notice of claim was dated at 
the foot of the notice only, but was not also 
dated in the atte.station elairso, such tlouble 
dating being re]uired by schedule 3. form TI. 
Begistration Act, 1878 (48 Viet. c. 15), s. is : — 
Held, that the mistake was such a.s the reTi.siiig 
barrister had no power to amend under the 
Regismition Act, 1878 (41 i:. 42 Viefc. c. 2(i), s. 28, 
sub-s, 2. Smittti V. CtuindJen 5.8 L. .L. Q. B. 103 ; 
22 Q. R. U. 208 ; 60 L. T. 327 ; 37 W. E. 351 ; 
.53 J, P. pjy Fox, 120. 

Description of Witness to Lodger Claim.] — 
Where tlie witness to a claim for the lodger 
_ffancliise described hiinpelf therein as “aggnt.” 
bije;.*]h<^ug. in fact, a registration agent, and the 
revisiT3g barrister amerwletl accordingly, although 


holding the original description siifticient 
Held, that the deseriptioii of "agent ” wais suffi- 
cient. Vumjihell V. Ch'i uihrr.s, '2'2 L. 11., Ir. !(K) 
—0. A. 

Alteration of Claim without Claimant’s Autho- 
rity.]— A lodger claim and d.etdarati(in cannot 
, witlioiut the knowledge and authority of the 
‘ clainmnt be altered after if is duly signed and 
attested. Uidhiijhe)' Ji/nj, 32 L. 11.. fr. Idb — 
C. A. 

I Service of, by Post.]' — The proiliictiun of a 
I stanqied duplicate notice of claim duly delivered 
to the i,>ostuiaster, and directeil to the ovcisi'crs. 
is .sufficient evidence of the notice of claim 
baving been given to the overseers, at the place 
raeutioned. in such duplicate, on the day on 
wliich such notice would, in the ordinary ciinrse 
of po.st, have been delivered at such place, not- 
withstanding its actual dclivei’y to the overseer 
is delayed until after the time limited l)y the 
act in consc>(iueiiee of pre.ssure of business at 
the post-office. Jhnjh'ij v. ynntwieJi fbvnwww, 
2 0. B. 118 ; 1 laitw. Bog. Cas. 363. 

Service on Sunday.] — ^^Vhore the 2()th of .Inly 
falls on a .Sunda.v, service of a notice of elahn, 
by leaving it at the overseer's ]daee of abode on 
tliat day, is gooil service. Jt/nrli/in v, nV,vf 
Jberhij bt'eeapeex, 2 C. R. 72 ; 1 Imtw. Beg. Cas, 
373; 15 L. J,. C. P. 70; 10 .Jur. 26S ; Barr, k; 
Am. 51)1). 

Notice of Claim delivered out of time.]— 
Where the notice of a claim to be placed on the 
old lodgers' list hits not been sejit in to the over- 
seers on or before the (.late prescribed by s. 22 of 
the Jlniiicipal and Parliamentai’y Eegistrafion 
Act, 1878 (41 k 42 Viet. c. 2(>'), the revising 
barrister has no jui'i.sdiction to eiiterlain such 
claim. IVlntirefl v, Kortk lUdtnij Cteelf, of the 
Peaee, 51) L. J., (). B. 1)6 ; 61 L.' T. 811 7 Fox, 
U'l ; 54 J. P. 2(53. 

Late Publication of Claim by Overseer.] — .^ec 
IFclfe V. Stunfoeth. col. 71. 

Signature of Claimant— Jurisdiction of Sevis- 
ing Barrister to inquire as to.]— If a notice of 
claim be received by the town elei'k of a bornngh, 
and the claimant’s name is duly inserted in ilie 
list of claimairts, it is . not, competent to thg 
revising barri.ster to inquire into the circum- 
stances under which the claimant's' signature- 
was attached to the notii^o of claim. 3/ • (iroeeij v., 
Chawleir., Jinnvnts fW. [18641 2 Ir. R. 121)— 
0. A. - 

Bee Leonoi'd v. Alloimp, atid Dtrvh v, TTop- 
hins, col. 102. 

New Claim where Change of Occupation.] — 
yce JiurtoH V. (xerij, col. U). 

No new Claim where Change of Eesidenoe.j 
See yuijle v. Camiibell, col. 41. 


f. Notice of Objections. 

See (dm B. 1, h, post (col. 1()2). 
i. Form of. 

Must Specify Grounds.]— A notice of objection 
'sent to a voter on the list of 127. occupier,s Cui- a 
eonnty must specify the gromiffis of objccLion 
.aecording to the provisions of 28 & 29 Tjct. c. 36,. 
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H. G. ]’>',!.(■ V. Jh-i'iiijift, J /c7»v‘x(>«',v Ct/so, 38 oviirseci^i, inider s. 18, of the name of the pomm. 
L. i‘. G.' ; L. i;. 4 I\ 4U7 ; 11 > L. T, 283 : objected to. The ouiission of a part of the 
1 7 W. JL 2 oj ; I Hu]i\v. i; C, 8 i). date from such a notice is a defect whieli iiivali- 

rhites it. arid cannot be amended. I'Yeew a// V. 

On Grotind of Poor-law Belief.] — A notice of Xcionnoi, "iH L. J., Q. B. 108 ; 12 Q. B. D. 373 ; 
obiccrinu -tariiic: that tltc olijcction is gimiuded ; .11 L. T. 3'.)G ; 32 W. R. 2+l> ; Colt. 342. 
oil any n!' the columns of the reitister is insutli- ! A notice of objection, dated of the day and 
ciem. \vli“n; the ground of oltjection is tliat the month without the year, is insufficient. Jiecnlni 
pi'i-Mai iiiii-'-tiMl oi had received poor-law relief x, Jfor-ki/i, i C. R. ii) ; 1 Lntw. Re.u’, Cas. .■)2d 
ditrinu’ the Mualilyiny peiiud. Quinlan V. It! L. J., C. P, 4!i ; 10 .Inr. lOat). Bee Jonr/t v. 

Jf-r./rl//!/. 2 s L. R., Ir. 2 id — C. A. ./a/nw, post, col. 8(>. . 

Where Objection is for ITon-residence-Power Direction of Notice.]— A i>crson on tlio list of 
of Amenthnent. -Hv the Uef..rm Act, 1832 voters tor the inty of Rochester, iii the eounty of 
ro M 3 Will 4 c'l.'A ‘s 3-> no fivcnian of a cltv described Therein as of Canal-road, 

or bonnmi'i iVenrit'le’d to be re-istered as a Frimlsbiiry. A itotnm <.f ohje^ 

parliaincniarv voter in anv year mdess Mic shall I above, vvitli the ad.htion of the words 

have ri-idcrlVor m.x calendar months next pre- '‘Rochester, Rent, is properly directed (CW/c/r 
vious to The laM day of .Inly fnow by the Par- L ‘I t' ' J'*-. ’aC 

liamentary and Runicipai Registration Act 

(11 42 Viet i‘. 2ii). 7. IGtli f>f duly), in such J • . c 

year wifliin such ritv or horouch or witliin seven I'tiVS'W on the list of voters for the ciiy of 

statute mile-' from the idacc where the poll for such ! Rochpter. in the county of -t'^ciU-, ’^vas described 
citvnr buiouehslinll heietofoie have been taken.” therom of ..t. Margaret, Rochester, ami a 
Aiiotieeof dbioction was served on a freeman notice of ob;iectiou sent to him, directed^ Ca/,e- 
of Norwich dired Amrust 12. and containing as neuve-street, ist. Margaret, Rochester, Rent, is 
the ground of objection tlic statenieiil -‘That in'opm'Iy directed. Cotfm v. Ircdl, Fmnhtni- 
yon do not resident 12, Clifton Street, Norwich.” det/i n (axe, l 2 Jur. (N.s.) lUl,) ; lo L. J. -RaS. 
The revisinu' barrister held that the notieo Avas | Description of Voter objected to.]— A notice 
sufficient out aniemled it by siiRstituting in it i (j & 7 Viet. c. 18, s. 17, Avas 

the word. "Ihat you haA-o not resided at 12, j following form: “To Mr. Sidney Rice 
Clifton Street. Norwich for six calendar months , j f ohjoc^t 

next preceding the loth day of July a]'*’ ! to thcMiameof hW Si<W KicebeinLM'^^^^^ 


e notice AA as Description of Voter objected to.]— A notice 
/LJ/' of objection, under (J & 7 Viet. c. 18, s. 17, aa’Cs 
. siueil at the following form: “To Mr. Sidney Rice 


that you haveiiot throngliout that period resided 
Avithiu the city of Noi'Avich or seven niihs there- ^ 
of ” ; — l-f(dd. that the notice AViis had, that the ^ 
defect in it Avas not a “mistake” Avithin the r 
meaning tJ' the Parliamentary and Mimieipal •. 
Registrar inn Act. 187,8 (41 ck 42 Yict. e. 215), s. 28, 
pub-s. 2. ami that the revising liarrister had no 


' ! in the following form: “To Mr. Sidney Rice 

Force. I hereby give you notice, that I object 
..‘TL to the name of Force Si< Iney Rice being retained,” 
fo.‘. : — Held, that the voter objecteil to Avaa suffi- 
ciently dcseribed, ami. if not, that the inaccuracy 
' •f''' Avas cured bv (> ik 7 ATct. c. l.S, s. 101. Foree v. 
Flaatl l.a C. B. (N.S.) 343; H, to P, .53; 33 
L. J.. C. P. 71 ; 10 Jur. (N.S.) 134 ; 0 L. T. ,508 ; 
12W. R. 174. 


‘ 7‘ ‘ b ‘ Tj - 7 ^ ‘ --Ty^i 111 It borough Avhich had been divided into 

nTv -u f objection served 011 a 

•IV!’' P ‘V?- w.tur omitted to state the parHcuIar polling diV 

ou.t ; r ox. +,/ : .)w d. i . Otis. that 

Where Objection is that Voter is on County ^ 

List for a Borough Qualification.] — A notice of lA* •“>1- “•i-'s 

oldection to a A-nter on the reeistcr of county • V V" olijectmn speeffied the voter ob- 

voters, stated that the objection Avas grounded ’'tt i f 

on tlio! third column, and that it relatwl to the list , _ but omitted to state the vijers 


1 i!,, 7 ^4-1^ spociiiud lisit, Init omitted to state the voter's 

on rile thin I column, and thnr it related to the ^ , • i i ... r i a j: rr t i 

SiiaS : pm^!; I JIuli iM !" Me. mistake aiuf not misleading, the 

liameArarA'Sim-omldi. was such and so ocenpiod ycvising barrister Avas entitled oamemU^ 
as to give‘the right of votinu for the borough M 5 ! 

Held, a siiffieiem notice of nbjectiou within the T do 

terms of 2,s Viet m 3i( ^ G. I 

8n -V/o W.-R. 238 ; 1 HopAV to C. (i2 i! -'"Ir 

b ’ ^ ihomas, Ncav barum, ni the southern division of ; 

Where the Notice is of an Objection as to f Wilts,” is a sufficiemt notice, to 

Nature of Qualification, an Ob^jection that addressed i.f 

Qualifying Property is misdescribed should not '^'thor to the hkc cifect as the 

be entertainedfj-k^ dnnfh v. irou7.vfo/i, col. I<>rat given, withm s. 7 or -mo as m be 

-* ’ understootl, AA'ithm n to 7 Vict. c, 18, s, 101. 

LarnTjevt v. S(, Tliomm, Xcm Samm, 0 oerxeerf:. 
No Objection to be entertained without Notice p ’ 
that does not ann ear on the face of the Res-i star. 1 *•'' 


that does not appear on the face of the Register,] 

— Stic S/nif/t X. Jaijiex and ir«yrc/i v. JIaide, Abode of Voter.]— A notice of objection to a 
col. 102. borough voter, sent by post, need not, on the face 

_ , of it, shoAV the voter’s place of abode. Jiaecluv 

Date.]— Y'h ere a notice of objection to a per- y. Pan'ott; 1 0. B. (N.s.) 49 ; 2G L. J.. G. P. 77'; 
son on the list of voters for any county is 3 J'ot. (n.S.) 672 ; fi W. R. 75, 
delivered to overseers and is defective under the 

Pavliamentary Registration Act, 1843, s. 7, the Whether List of Voters, in which Name 
defect is not cured by the publication by the objected to appears, sufficiently specified — 
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Power to Amend.] — k. notice of objection given 
to overi'Cers was to the names in the Blockhouse 
List,” ‘‘division 1.” There arc three lists of 
parliamentary voters for the Bloekhotise : — 
ftrstly, householders and occupiers ; sceontlly, 
freemen ; and, thirtUy, lodgers ; but the (uily 
<nie of these which is clividetl is the first : — ^Helcl, 
that the notice diii, at all events, sufiSciently 
specify the list, to which the objection referred, 
to authorise an amendment by the revising bar- 
ristoj’ iindei* s, 28, sub-s. 2 of 41 & 42 Viet, c, 20. 
BolUn V. Soufliull, 54 L. L, Q. B. 581) ; 15 Q. B. 
B. 4(il ; 84 W. K. 45 ; Colt. 308 ; 4'J J. P. 11‘). 

The notice of objection to a county voter .sent to 
the overseers and the voter, respectively, need 
not state whether the name of the voter is on the 
list of voters entitled to vote in respect of the 
franchises existing before 80 & 31 Viet, c. I(t2, 
or on the list of 12L occupiers made out by ibo 
overseers under tlie provisions of that act. 
Cliorltoit, V. JohiiHOH, Mee's Cuxe, 38 L. J., 0. P. 
39 ; L. B. 4 C. P. 400 ; 19 L. T. 530 ; 17 W. E. 
119 ; 1 Hopw. & C. 54. 

A.’s name appeared on the list of persons 
entitled to vote for a borough iu respect of pro- 
perty occupied within it. There was another 
list of persons entitled to vote in respect of 
rights other than tho.se conferred by the Reform 
Act, amongst wliom were “pot wallers.” A notice 
of objection .served upon A., under (i & 7 Viet, 
c. 18, s; 17, following the form (11), schedule 
(B,), except that, after the words “ entitled to 
vote,” which occur there, were in.serted the words 
‘‘as householder,” was not vitiated thereby. 
Allen y. Ilmtxe, 7 Man. k. G. 157: 8 Scott (N.u.) 
987 ; 1 Lutw. Reg. Gas. 255 ; 14 L. J., C. P. 7‘J ; 
9 Jur, 230. 

The note at the foot of the form No. 10, in 
schedule (B.), to 0 & 7 Viet. c. IS (the form of 
notice of objection to be given to overseers in 
cities and boroughs), states, “ If more than one 
list of voters, the notice of objection should 
specify the list to which the objection refers ” : 
— Held, that this note applies only to those cases 
where the overseers make out more than one li.st, 
and, therefore, is not applicable to the city of 
London, where the overseers make out only the 
list of Iiousebohlera, the list of freemen being 
made out by the secondary. Qiiiuleifu Cum', 
8 Scott (N.E.) 954 ; 7 Man. & G. 127 ; 1 Lntw. 
Reg. Cas. 23.5 : 14 L. J., 0. P. tiO ; 9 Jur. 113 ; 
Barr. & Am. 386. 

There being two lists of voters for a city, pre- 
pared by the ovenseers of the parish of C., viz, 
the list of lOZ. oeen})iei‘s and the list of voters 
under the roseived rights, the following notice to 
the overseers sufficiently specifies the former 
list : — “ To the ovenseeus of G. I give you notice 
that I object to the name of J. A. being retained 
on the list of pemous entitled under the Reform 
Act to vote for the city of W.” Iliffff/ett v. Zm'h, 
15 C. B. 245 ; 24 L. J., C. P. 38 : 1 jiir. (N.S.) 19 ; 
3 W. B. 109. 

Notices of objection given in the forma of the 
Parliaraentafy and Municipal Registration Act, 
1878 .(il & 42 Viet. c. 26), schedule form I,, 
satisfy the reqiuirements of the note to those 
forms .that -they ‘‘‘'should specify the list to which 

the objcGtion by speeifying aueh list with 

' regard to the various kinds of franchise, c.g. the 
2i.st of irechoi^i%.,occapiers or iodgacs. and need 
• not specify^ p|rtsgiS^r,patoehial m |p which 


notice of objection, giving the true place of i Ldo 
of the objector, that being anotlier and diiSerent 
place from that inserted against his name on the 
last of voters, is sufiicient. A’/m/e/av v. Jirookhxj, 
2 0. B. 226 ; 1 Lutw. Reg. Gas. 461 ; 15 L. J., 
C. P. 197 ; 10 Jur. 289. 

A notice of objection describing the jdacc of 
abode of the objector in the same way tis it was 
describotl upon the register of voters, thus; ‘‘ Pop- 
lar-g]‘ove, Didsbury” ; adding “on the register 
of voters for the township of Manchester,” is 
sxifficieut. Giuhshyx, Wiii'hn'tnn. 7 M;in. tkG. 11 ; 
8 Scott (X.B.) 775 ; 1 Lutw. Reg. Gas. Lit; ; 14 
L. J., C. P. 41 ; 9 Jur. 17 ; Barr. A Am. 272. 

In a notice of objection to a eonnty voter, the 
objector de.se.i‘ibctl himself as “ J. B., of ‘ The 
Oaks,’ on the register of voters for the parish of 
S. W.” in the huirlh column of the list of voters 
for that parish the objector's name a})peai’ed, and 
tlie description of his quaiitieatiou was then 
stated as “ The Oaks” : — Held, diat suciiiioliee of 
objection and list of voters could not be coupled 
together for the purpose of ascertaining the ob- 
jector’s place ot abotle ; and that the description 
as of “The Oaks,” without stating any parish or 
other known locality, was insufficient, anil the 
notice of objection, therefore, bad. Woollett v. 
Dfivh, 4 C. B. 115 ; 1 Lutw. Reg. Cas. 607 ; 16 
L. J., C. P. 185 ; 11 Jur. 477. 

The notice of objection served upon the appel- 
lant omitted to state the place of residence of the 
objector, but described him as “on the list of 
parliamentary votons for the borough of H.” 
There was no other persoit of the same name on 
that list, and the objector was well knowi, being 
both clerk to the magistrates and coroner. It 
•was found as a fact that no one had been misled 
by the omission to state the place of residence, 
and the revising barrister amended the notice by 
inserting it ; — liekl, that the omission was a mis- 
take within the meaning of 41 & 42 Viet. c. 26, 
s. 28, sub-s. 2, and that he was justified in amend- 
ing it. Ailtim)! V. Bonfocli. 51 L. J.. Q. B. 175 ; 8 
Q. B. D. 259 ; 45 L. T. 443 ; 3U W. R. 460 : Colt. 
275 ; 46 J. P. 1:I6. 

"Where notices of objection to certain county 
voters were signed “John Badgery, Burnard’s- 
terrace, on the register of electors for the tcwii- 
ship of Bodmin borough,” without stating that 
Burnard’s-tcrrace was situated in Bodmin, the 
revising hamster finding as a fact that nobotly 
had been misled by the omission : — Held, that 
the description of -the objector's place of abode 
was sufficient to satisfy the Registration Order, 
1889. forms 5 (A.) and (B.) /lie/:,- v. Stolte^i, 

[1893] i Q. B. 124 ; 5 Li. 90: 41 -W. R. 123; 
i'os, 303 ; 57 J. P. (>78. 

A notice of objectibu to a comity vote was 
signed: “G. C., of Churchyard, on the list of 
parliamentary voters for tlie parish of Peters- 
field”: — Hekl, that the place of abode of the 
objector was insufficientlv described under the 
Registration Act, 1885 (48 ^’iet. c. 15), s. 18 
.schedule 2 form I. No. 2. IhiDijihi'ey v. Burle, 
57 L. J., Q. B. 124 : 20 Q. B. D. 294'; 58 L. T. 
403 ; 36 _W. R. 510 ; Pox, 39 ; 52 J. P. 518. 

A notice of objection was signed : — “ F. N. 
(place of abode as de.scribed on the register) : 
22, 8c)uthampton-street, Bloomsbury. ].nndon, 
W,C. (pre-sent place of abode) : 110,' Guildford- 
street, RusselLstreet, W.C.” There is only one 
Guildford-street in the Western Central l>o.stal 
J^istrict of London^ ftiid the objector lived therey 
but there is no Russell-street near it : — Held. 



ELECTION Jjm~~Porliamentanj. 


that “Loiithm" mig'ht hi; supiilied in thesecoiul 
-adilrei-s from ilie jii'cccding one. and Rutssell- 
istreet ” i'0]'eeted as suridnsago. and that the notice , 
■was therefore sniiicient. Xurrin v. Pilcher, 38 
.L. J.. C. r. (;y : L. R. 4 V. P. 417 ; 19 L. T. 5(53 ; 
17 W. U. 227) ; 1 Hopw. & C. 17H. 

A notit'e of ohjeetioii to a voter for a borough 
■was in the following form : — " To Mr. C. S., 1, 
Ohiey-plaeo. Take notice. I object to your jiamc 
being retained on the list of voters for the parish 
•of Cheltenham. (^Signed) J. P., of No. o, Sher- 
boiirne-street, on the list of voters for the jiari.sh 
■of Cheltenham : ” — Held, that the deseri])tiou of 
the objeetor's iilace of abode. No. .o, Sherbouriie- 
.-.treet, meant Sherborne-street. Cheltenham, and 
was sufficient. ShchliDi v, Fhdehvr, ."> C. K. 
14 ; 2 Lutw. ilcg. Cas. 11 ; 17 L. J.. C.P. 34; 11 
Jur. 949. 

Whether a notice of olpcetion designates oti the 
■face of it ati objector’s place of abode, i.s a que.s- 
tion of law. Ih. 

Whcthei’ such designation is .sufficiently par- 
ticular, is a question of fact. Jh. 

In a notice of object ion. the objector describing 
himself as of "* No. 3i)8, High-s.treet. Cheltenham, 
■on the register of voters for the parish of Ciren- 
cester,” and on the register so refei'reii to the 
•objector was described as of Cheltenham only, 
the notice is sufficient. Pntcn v. CiU'. 2 C. K 
1 ; 1 Lutw. Peg. Cas. 304 : 15 L. J., C. P. 17 ; 9 
.Jur. 994 ; Barr. & Am. 514. 

The person objecting to a vijte ought, under 
<6 & 7 Viet. c. 18, s. 7, to give or send the notice of 
•objection, signed with his name, and having 
anne.xed ins true place of abode at the time of 
isigniug. Conrth v, BlUjhf, K. & G. 47.5; 11 
C: B. (N.S.) 95 ; 31 L. J.,' C. P. 48 ; 8 Jm-. (X.s.) 
4)19 ; 5 L. T. 450 ; 10 W. K. 172. 

What is his true place of abode is a question ! 
•of fact rather than of law. Ih. 

If he has bonil fide two places of abode, he may 
istatc either in such notice. Ib. 

In the notice of objection to a borough voter, 
.as not being entitled to liave his name retained , 
•on the list of voters, the objector must give his 
place of abode. Thavlmatj v. Pilclu-r, 3(5 L. J., 
-C. P. 73 ; L. R. 2 C. P, ido ; 15 L. T, 443 ; 15 
W. R. 223. 

Where the description of the place of abode 
-was that given in the list of voters, and by which 
the objector might easily be fomul, though he 
might be found more ea.sily by a fuller one, it is 
'Sufficient. Ih. 

An objector described as his place of abode, a 
place where he had lived, but from which he had 
xecenrly removed. It was the same as appeared 
•on the register against his name. His new abode 
was very near to the old one, and being well 
known in the loiiality he could easily be fomul : 
— Held, that the actual place of abode should 
have been described, and that the notice was, 
therefore, insufficient. Calrcrx. Jlohrrfu, 1 Hopw. 
.& C. Old ; 25 L. T. 751 ; 20 W. R. 147. 

A party whoso name was on the list of voters 
for the parish of F. A., his place of abode being 
there described a,s “ F.-.strect,” there being no 
•other person of the same name on the list, served 
•a notice of objection, iti which he signed himself 
as of the parish of F. A., on the list of voters for 
the parish of F. A. : — Held, sufficient. Wilh v. 
J-dey, 2 0. B. 24(5 ; 1 Lutw. Reg. Cas. 481 ; 15 
L. J,, C. P. 205 ; Barr. & Am, 782. 

If an objector to a voter for a comity has changed 
Ins place of abode since the last publication of 
•ihe register of voters, it is not a sufficient com- 


pliance with 6 <fc 7 Viet. c. 18, s. 7. scliedide (A.) 
(repealed), form 5, that he inserts in his notice of 
objection his place of abode as ilescribed on such 
register ; lie must state hi.s place of abode at the 
time of giving the notice. 2Idhournc\. Greenfidd, 

7 C. 1 : K. tkG. 2(51 ; 29 L. J., F. P. 81 ; 

6 Jur. (N.S.) 510 : 1 L. T. 93 ; 8 W. R. (57. 

A misdescription in tliat respect is not cured 
by s. 101, that section only applying where there 
w an inaccuracy or a rai.stakc in the mode of 
de.sci’ibing that which the party intended to de- 
scribe. Ih. 

The sufficiency of the description of an objec- 
tor’s place of abode in a notice of objection to a 
county' voter, is a question of fact for the revising 
barrister, to be decided after hearing evidence if 
necessary. Jones v. Pritchard, 38 L. J„ C. P. 
(57 ; L. il. 4 C. P. 414 ; 19 L. T. 5(58 ; 17 W. R. 
175 ; 1 Hopw. & C. 91. 

An objector in his notice of objection, described 
his place of abode as Bronygraig (without other 
description) : — Held, that such a description is 
not had in law on its face, but that it is matter- 
of evidence for the revising barrister whether it 
in fact gives the requisite information, lb. 

Whether such place of abode is sufficiently de- 
scribed is a question of fact, on which the finding 
of the barrister is conclusive, Tkach way v. Pil- 
cher, supra. 

Whether List of Voters on which Objector’s 
Name appears sufficiently specified — Power to 
Amend.] — In a notice of objection to a claim to 
be placed on a list of parliamentary voters, the 
objector described both the claimant and hira.self 
as ‘‘ on the occupier-s’ list of parliamentary voters 
(and county electors or burgesses) for the parish 
of 8t. Pancras (southern division).” In conse- 
quence of the passing of the County Electors 
Act (51 ic 52 Viet. c. 10), the said occupiers’ list 
was for the first time sub-divided, each sub-list 
being made out in three divisions, the first con- 
taining the names of persons qualified both as ' 
parliamentary voters and as county electors, 
the second of those qualified as parliamentary 
voters only, and the third of those qualified 
as county' electors only. It being contended 
that the notice of objection was invalid, inas- 
much as it omitted to specify' which of the last- 
ineiition sub-divisions the objecthin referred to, 
the revising barrister held that he had power 
to amend the notice of objection ; — Held, that 
the revising barrister was right in so holding. 
Iliirtlci/ V. Ilahr.hS L. J., Q.B. KJO : 22 Q. B. D. 
2(J0 ; (50 L. T. 322 ; 37 W. 11. 302 ; Fox, 118. 

A notice of objection was signed : “ R. B. on 
the list of parliamentary voters for tlie parlia- 
mentary borough of Battersea and Clapham,” 
Tile borough of" Battersea and Clapham consists 
of two divisions, those of Battensea and Clapham, 
and contains two parishes, those of St. Mary, ■ 
Battersea, and Clapham. The Battersea rlivision 
is wholly in the parish of St. Mary, Battersea, 
the Clapham ilivision is partly in that parish and 
partly in that of Clapham. The name of the 
objector was in the li.st of occupiers for the parish 
of Clapham in the Clapham division: — Held, 
that the notice was insufficient, as it did not state 
the parish on the list of voters for which the ob- 
jector’s name was to-be found. Wood v, Chand- 
ler, 37- L-. J., Q. B. 126 ; 20 Q. B. B. 297 ; 30 
W. R. 522 5, to 01 ; 52 J. P. 520.' 

A notice 0? bbjedtieA to'k voter .for ’the city of 
B., signed .1^1*7, T;, describing"' hfiiaself as “ on 
the li^,i(!jif%6t!ey^ 'fbr the parish of,C.,” and the 
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objf'f'rttv's nnino was not on the liooseholders’ or i 
freclioliler-*' H't for the pari.-li of bat was u]iou 
the .sjeneral list of freeraeu of the city, whoie he 
wa" stat! fl to bf‘ "of the parish of 0.," is in->u{ii- 
oieiit. TiiiVmll v. Jiri.s-M Tcunt Cfevh. 1 Lutw. 
Ilea. Cit', 7 : 7 Scott (X.B.') 48(5 ; 5 Ulan. & G. ."> i 

r. Vr:. J.. C. P. 4;> ; 7 Jur. I(t41 : Barr, ic Arn. S. 

The ]iiirlianientary buron'fh of Liskeard eon- 
sKts. first, of the municipal borough whiifii is 
part of the parish of Liskeard: secondly, of so 
much of tlie ]>arish of Liskeard as is not within 
the niuuicijjal Imroiigh ; and thij'dly, of the parish 
of Sr. (fieer. Kaeli of these places has seiiarate 
{>aroi*bial ofiic..'i'.s and rates, and fiir tiie purpose 
of disiinetiou rhe first is known as “the borough 
of Liskeard,’’ and the second is known as "the 
]iarish tjf Liskeard.” Jn fi notice of objection to 
a person on the list of parliamentary voters for 
thelxsrougly and given undt?r 41 <S: +2 Viet. c. 2i>. 
the objector was described as being “on the list 
of paj-iianientary voters for the i)arish of the 
borough of Liskeard, Division 1 ” : — Held, that 
KU(>h notice of objection was sufiicient. as the 
borough of Liskeard was a jtarish as defitied by 

s. 4 of 41 A: 42 Viet. e. 215. and the notice followed 
the Words of the form (I.) No. 2, in the sehedulo 
to such act. S'Ji't/p.iif V. Tfml'L 4'.) L. J., C. P. 
HI.-; ; Colt. 14; 44,Lr. 2Uit. 

The Ix.trough of Warrington consists of three 
townships, one being Warrington, each having 
a separaic overseei', ainl a separate list of votei'.s, 
the register being composed of the tliroe lists. A 
notice of objectuni was .signed " S. D. on the list 
of votcr.s for (.Tolbornc-streot in the borough of 
Warrington.” The barrister found tlnit tiiere 
was only one (xolborne-slreet in the borough, 
and that it was wheilly in the township of War- 
rington ; and That rhe description of the abode 
given would, be coramrndy understood as desig- 
nating the list for the townsIii|t of Warrington ; 
— Held, that the notice was sutfieieiit. AUc/i v. 
Wfimwito/i 'Jhw/i Plrrh. 'll) L. C. P. 118; 
L. R. 5 C. P. 2iil : 22 L. T. 16‘) ; 1,S W. ll. 817 ; 

1 Hopw. vk C, 418. 

A notice of otjjcctkm was signed “ H. J., of 8(>. 
Jsew King-street, ott the list of voters for tlie 
parish of W.” There are two lists of parliamen- 
tary voters for the jiarish of Alb, viz. List No. 1, 
Division 1. being the list of persons entitled 
under the Reform Act. 1882, or by s. 8 of the 
Roptesentation of the Peoj)lo Act. lS(i7, tind List 
Ko, being rhe list of loilgers under 41 k, 42 
A’ict. c. 28. s. 22. There are also two li.sf.s of 
burgesses foJ- the parish of AV. The name of H. J. , 
was on the parliamentary list, Xo, 1, Division 1, j 
The revising barrister held the notice to be in- ' 
valitl ff>r oniitrijig to state that the objector was 
outlie "parliamentary” list, ami also for omit- ^ 
ting to detine on which of the several lists his [ 
name apjieared : and that he had no power to 
amend ; — Held, that the objector was not boiind 
to state u[)on which of the several lists his name 
appeared ; but chat it was enough if lie folLowcd 
the tvbrds of tlie note appended to tiie form (1.) 
Xo, 2, in the .schedule to 41 & 42 AHct. c. 2(>. 
But, semblo, that the omission to state that the 
objector was nn one of the “ parliamentary ” ' 
lists was fatal, but wms a mistake w'hich the 
3'evisiu.g barrister had power to araeud, and ought 
to have amended, under s, subis. 2. Jrtuif'.t v. 
ITtmartK 49 L, J„ O, P. 109 ; o 0. P- D. 225 ; 
.... 2S AV. R. 928 : Colt. 87 ; 44 J. P. 554. 
f., -j' > AVhen part of a parish is ihcludeil In one of the 
- poihag districts of a county and the other paa't is 
of such districts, a note of' objection 


I to a county voter which describss tlie objector as. 
mil the regisrer of voters for the parish is sufti- 
ieient, notwith'.tanding 81 A 82 Viet. c. .AS, ,s. 22. 
enacts that where a pari.sh foiaiis part of more 
than one polling district, the part of sixch parish 
in each district “ shall be deemed to be a separate 
pjarish'for the purjioses of the revision of voters, 
and the list and register of vorers.” ChnrUon v. 
Tomic 'll I.. ,1.. tb P. 88 i L. R. 7 

D. P. 178 : 2(; L. T. 2,7 : 20 AV. R. 888 ; ] H,,pw. 
A (b (582, 

A county objector described hiinsclf as on the 
register of voters for the towu-'liip of 8. (S. 
having its own overseers, and being diviiled into- 
two ])nlling' districts) : — Held, a. sufficient (le- 
.scriptiou of the register on which the objectorbs- 
name was to be found. Ih. 

AViiere there are two lists of voters for a 
borough, a notice of objection should di.stinctly : 
state on whieh list the objector's name appeurs. 
('rowfhi'r v. Jh‘a>l m'li. l.A 0. P>. (N.8.) .'>8i> ; H. A 
P. (‘.8 ; 88 L. d.. C. P.‘ 70 ; !) L. T. 444 ; 12 W. R. 
17(1, S. P., Barton v. Ashtni.2 C. T>. 4 : 1 Lutw. 
Reg. Gas. 8o7 ; LA L. J., G. P. 8(3 : Barr. A Arn. 
818 

In the borough of Lancaster the register is, 
composetl of four separate lists of names, com- 
prising one list for each of the three townsiiips. 
into wliieli the borough is divided, made out by 
the rcsiiective over.soer.s, and a list of freemen 
made out by the town clerk. A notice of ob- 
jection. describing the objector, who was on the 
list of freemen, as being on the list of voters for- 
the borough of Ijuncaster. is insufficient. Farrer v. 
Fd-tworfk^ 1 Lutw. Reg. Gas. 517 ; 4 G. B. 9; 
1(3 L, J., C. P. 182 : lo' Jur. 1012. ' 

Held, also, that the ilefect in the notice was 
not an hiacenrato deseri})tion, and therefore -was. 
not cured by s. 101 of (5 A 7 A'iet. c. 18. Ih. 

In a jiotiee of objection the objector described 
himself as liung “onthelLt of freemen for the 
city of C.” There were two classes of lists in tlie 
city ; the one iTieluded the list of freemen umler 
the jMuiiicipal Corporations Act ; the ntlier the 
list of freemen entitled to vote in the election of 
mcmbei-s of jiarliament -Hxdd. that the notice 
of objection .sufficiently shewed tliat the objector 
was a voter on the latter li-.t. Ft'ddon v. Suin/Pi'x, 
2 Lutw. Rem Gas. 24(3 ; 12 C. B. (‘.80 : 22 L. J., 
0. P. 15: 17Ji.U'. 141. 

: A borough. D., consisted of parishes S, and E. 
There were two se\)arato lists, one of per.-»ous 
entitled to vote in re.s})ect of p]>opevty in S., and 
another fit peT-nii', entitled to vote in respect of 
property in E. A notico of objection, sinned 
8' E. AV, G., (3V).: Diimford-street, in the list of' 
votei-s for the borough of D. and township of E.,” 
is sufficient, /tram v. Vole. 18 G. B. (N.s.) 1 ; 
H. A P. 87: ;-34 L. J., 0. P. 52 : 10 dur. (n.s.) 
120t! ; 11 L. Tb 4.51 ; 18 AV. R. 2(!8. 

In the parish of Ht. Paul, Bedford, there are 
two lists of voters for tlie boi-ough, culled “the 
ten pound list, or new (pialifieation list,” and 
“the reserved right list.” A notice of objection 
dc.scribing the olijector, who was on the new 
(lualitication li.st, ns being “ on the li.st of voters 
for the parish of 8t. Paul,” is sufhdeut, 8a nmol 
V, Uitchmowjh, K. & G-. 522 : 18 C. B. (N-.S.) 8 : 
32 L. J.. G. P, 55 ; 9 Jur, (X.i?.) 414 : 7 L. T. 8iS() : 
11 AAb R. 92. 

, In the borough of Maldon there are five lists- 
of voters, one of freemen and four of occu])iers in 
' different parishes. The name of AV. D.. the ob- 
i jector, was iuoluded in tlie freemen’s list as- 
“AV. D., iSt. Peter’s, Makloii,” but it was hot in 
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Ihe nccnjiii v- li~t for that parisli, BjiiKith tliuiance; — Held, that whether the objeet of tlx; 
i-iu-uat\iiy of W. D. \v,i< ailded -Full Brid.s^e- Atatuto, in reiuirnitr a signature to a notice of 
street, St. rett-r's. ifaldon." and at the foot of objection was luerelv to anlhcuticate I he docu- 
tlie notici;, ••on the list of votoits fm’ tlic parLsh j mont, or whether it' was to ,eivo iiifonuatiitii to 
of SI. peter. !u the })orousrh.” it was objected ; the objectee and to the revisiuw barrister, the 
that tlie not iec did nor stare A\h D, was upon the ; siErnature was siifflciout tSs'di/n'irk v. Treror, 
freemen'-, li~r Held, tliat the tint ice was in- 1 K. & Gt. r>3i ; 13 C, B, (N.sO 31) ; M L. J.. C. I\ 
MttHcienf. Hntjhf X. LoreiUKh, ;}(! L. J., 0. T. | (U) : 9 Jur. (N-.S.) 603. 

' V,' M usual shitnature of the oltjoctor was cn- 

l.“i L. T. 471 : In W. R. 23,""). I graved upon a stamp, and this stamp was iiu- 

T!ie purlianieiitary borough of I’eniyn con - 1 ju’e-sscil l»y the objector liimself upon t lie n >tiec 
sbts of -.everal places, having sejiarate over - 1 of objection :■ — Held, that the notice f>f objection 
scers and li-,!-; of voters, nm; of such jilaecs being ' was projterly signed by the person objoeting, 
called "rile borough of Penryu ” : tile objector. ! under 6 iV: 7 Viet. c. Id, s. 17. Bcmi'-it x. Urnm- 
being on rlic list for that phme, sent a notice of //V7. 37 L. ,1., 0. P. 27, ; L. 11, 3 C. P. 2S : 17 
objection to ;i voter in whicli be doseribcl hini-i L. T.213 ; ](! W. 11. 131 ; H. k P. 4t)7. 
self as ‘- on the list ol voters fur tlie boroii.gh of | To prove that the notice of objeetiou. retained' 
I'cnryri -Held, that the notice of objection | by the postmaster under 6 Iv: 7 Viet. e. is, s, lOu. 
sutiicicmly indieated on which of the six lists ' in order to bo, sent to a claimant, was signed by 
the olijeeroi was. Moim v. ArnhYir, 34 L. J.. the hand of tlie objector, it is enough to produce 
C. P. 117 ; L. 11. 4 (J. P. 461; 19 L. T. 47,2; 1 ; the duplicate notice of objection sigtied liy the 
Hopw. iX 77). objector, and stamped by (he postmaster. 

In a t,oroiieh Hiorc were two lists of voteus. v. 11 0, B, (R.s') 23; K, it tb 402 : HI 

one of rated occupiers and the otlier of voters' L. J,, C. P. ol ; S Jur. (R.S.) 4S7) ; 7> L. T. Hoi ; 
under the reserved righrs. Imt the latter list, i U) W. R. 3u. 

euntained only uue name, which was that of the | A notice of objection served on the overseers, 
objector. A notice of objection .sent tu the over- j dated the 12tli August, but signed on the ISrh 
seers omitted to state on which list the name of j August, i.s a good uotieo. Jone^ x. 1 H. ic 

the person objected to ap[)earod. The ov..>r,seers , R. H41 ; H. A P. 32i) ; 37) L, J., C. P. 94 ; L, R. 
knew to which list the notice applied, and wore j 1 C, P. 140 ; 12 Jur. (N.s.) 123 ; 13 L. T. 633 f 
not misletl nr delayed by the omission. The 114 \V. R..2()4. GavAxii, Pnrhhmn v. limphy, 
revising, barrister held that the notice tvas suifi- ; l.j Ir. C. L. 11. 340. 


revising. iiarri-Tor held that the notice ivas siiffl- 

cient : — Held, that, undei' tlie peculiar circiim- [ It is not necessary that it should be signed by 
stances of the case, the couit could not say tliat j an objector on tlie t'lay ir bears date so long as it 
he was wrong. Altlri(hje v, J//v7/r//n 38 L. J., i is signed by him on any daj' on which h is- 
G. P. 47) ; L.^R. 4 (J. p. 404; 19 L. T. 432 ; 1 <iualitied to object. Ih. 

Hopw. k 07, I The objector could not swear that he signed 

! several notice.s of objection on the clay they pur- 
Objector’s Signature.]-— In a notice of objec- i to bear date, but the uotice.s were duly 

tion in re-pect of the occupation franchise ' hy him before they were served, and they 

flelivcred by the objector to the overseers, it is a i ''"tii'e duly served within the limits of time for 
.sumeient compliance with form I. No, 1 ofl.G'iving notice Held, that the general pnufi 
schedule 2 to the Registration Act. 18 . 87 ). if tiie | fucie presumption that all documents are made 
signature of tlie objector precciles tin* list of ; at Hie day they boar date applies_to notices of 
names of jicrsons objected to, instead of follow- ; ^''hje.ctiou. A7;««// v, [1895] 2 Ir. R,544, 

ing them ami appearing at the foot of the list. I 

Sntttm X. Wt/dr, (iu L. ,j., Q. B. 28; [1891] 1 ; Hotice not Bad because Objector’s Name 
Q. B. 2()9 ; t)3 B. T. .>88 : Hi) \V, R. 223 ; Fox, 169 ; ■ Struck Out on Revision,] — A notice of objection 
o.'i J. P. 312. I is good that is given by a person whose name at 

The notice of objociions under (> A 7 Viet. c. 18. i Ihe time of serving the notice was on the list 
s, 17. mu-r be sigju.d by the nbjcclor himself, ;ind I )>repared by the oveiseeis. though his name was 
not by his agent. 2\>mitx. ('tim'imjA Scott (N.u.) i siiRsenucntly erased from the list by the revising 
i'lO : 7 Man! A H, 88 ; 1 Lntw. Reg. Gas. 201) ; 14 1 barrister before hi.s objection came on for hearing. 
L J,. G. P. 67 : 9 Jur. 90 ; Barr. A Arn. 347. i Piv/.w? v. Middhal/roiir/Ii 'Jhwn- Clerk, 62 L. j.,. : 

The que-rum. whether or not a notice of objoe- 1 Q- B. 94 ; [1893] 1 Q. B. 127 ; 5 R. 9i) ; 68 L. T, 
tion signed by a party whose name is .spelt! 766; IHix, 28() ; 7)7 J, P. 759. 
iucorreetly on the list of voters is suffieieiit, is j 

one of fact only, ami therefore, not one upon One Notice to Overseers for all Names Objected 
which a case can be submitted to the court, to in the Parish,.] — In the notice to overseers, 
Jlinfun V. Ifinhni. 8 Scott ( x.it.) 99.5 ; 7 Man. A H, I under 6 A 7 Viet. c. 1 8, s, 7, it is competent to a 
163 : 1 Lurw. Reg, Gas. 2,59 ; 14 L. J., 0. P. 7)8 : j person to insert .all Hie names on the list of voters 
i) Jur. 91 : B.trr. A Aril, 421 . , in the palish objectetl to by him, a separate 

Leonard Sedgwick being on a comity register ! notice for each not being necessary, klmith v. 
of voters fora jsarish. where the entry stood ' //I'Z/uw'tt//, 1 H, A R. ,31.5; H. A P. 281 ; 3-5 
thus: — " Sod.uwick, Leonard. IM.A. — Fencotc i I). J., 0. P. HiO ; L. R. I C. P. 147); 12 Jur. 
Hall, frcelmid house and land, the hall.” in hi.s (N.S.) 164 ; 13 L. T. 468 ; 14 W. R. 202, 
usual mode of signature, signed a notice of objec- 
tion to a claimant to vote in such a way, that Form of Duplicate Notice, where Service by 
though the Christian name Leonard was legible Post.] — See 'd'orna v. Cuming, Jiirvh v. JCdnuirdn, 
the surname was nearly illegiljle, being found bj'- Benesh v. Booths and Jf'Alffe v, Wilsiin, col. 
the revising barrister not to bo decipherable by a 92, 
person unacquainted with the objector’s mode of 

signing his name, by ordinary dili.geiice, and Objector cannot Appeal because Notice held 
without recourse to the entry on the register of Bad, if Names Objected to are Subsequently 
the objector's uarae, or other extraneous assist- Struck Off.] — Jones x. Maeshnll, xol. 106. 
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Decision of Eevising Barrister tliat S^otice 
Bad Eeriewable by Slection Judge,] — SeeiJeitW- 
Jej/ Jioi'ough. coL 186. 

ii. Scrrice. 

(a) Personal. 

By leaving Hotice at Address oa List.] — 
Notice ()f oljjection to a vote was put. into the 
letter-box of the house described on the list of 
voters as the place (»f alxxle of the voter whose 
vote was the subject of the objection. The voter 
had not lived at tliat address for two years, and 
there was no evi<lence that he had received the 
notice: — Field, that this was not a sufficient 
■seiwiee «tf tlio tiotice within 6 Yict. c, 18, s. 17. 
(rttford V. St, Lu7i(‘\% r^y L. J., Q. B. 

\ 24 Q. B. I). 14i 61 L. T. 810 ; Fox, 181) : 
o4 J. P. 280. 

An objector pixr|)orted to serve a notice of 
■objection to the retention of a name upon the 
list of voters, by putting the notice under the 
door of the house which was described in the 
list as the place of abode of the voter. The 
objector knew that the voter did not I'eside 
there ; he knew whei’c he resided, ami he knew 
there was no probability of the voter getting the 
notice : — .Held, that the notice of objection had 
not been duly served. 3Iagea v. Mortimer, 28 
L. II., Ir. 251-^C. A. 

Where the agent of the objector went to the 
house mentioned hi the list of voters as the place 
of a.lx)de of the ]}erson objected to, between nine 
and ten o’clock in tlie evening, and after knocking 
several times and receiving no answer, put thF 
notice of objection inside the usual entrance-door 
of the house, and there left it ; and the barrister 
decided that the time and mode of service were 
unreasonable : — Pleld, that the service was not 
sufficient. Wat son. v. Pift^ 2 Lutw. Kee:, Cas. 
78 : 5 C. B, 77 : 17 L. J., C. P. 148 ; 12 Jur. 121, 

The place of alxwle of a voter for a borough 
was in the hamlet of A,, but his qualifying 
]>roperty, consisting of a wharf, was situate in 
the hamlet of B. In the list of voters his place 
of abode was stated to be in B., but in point of 
fact he never ^ did reside in B. : — field, that a 
notice of objection left at the wharf was 
ira[u-o)>eriT served. Allen v. Greetwll, 4 C. B. 
100 ; 1 Lutw. Beg. Cas. 592 ; 16 L. J., C, P. 142 : 
11 Jur. 476. 

Ou Overseers. 1 — See Freeman v. Xeicman. A. 
1,/. i. 

On. Assistant Overseer.] — A service of notice 
of object imi u})Oii an assistant overseer appointed 
to perfoi'in all tlie duties of an overseer pursuant 
to 59 Geo. 8. c. 12, s. 7, is a sufficient service, 
although he has not made out or signed the list 
of voters objecte<l to. Points v. Atwood, 6 C. B. 
A8 ; 2 Lutw. Keg. Oas. 117 ; 18 L, J., 0. P. 19 ; 
13 Jur. 88. 

On Collector of Poor-rates, acting for Over- 
sseers, at his Office,] — Notice of objection to the 
name of the appellant being retained on the list 
of voters for the borough of Bedford, was sent 
to the office of the collector of poor-rates, 
appointed by the guardians of the poor of live 
parishes, constituting the borough of Bedford. 
The collector was in the habit of discharging all 
the ordinary overseer’s duties, including that of 
making up the lists. He transacted the whole of 
the business connected with the poor-rates and 
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the preparation of the list of voters at his said 
office, which was within the ])orough, where all 
the parish books were kept, and all notices of 
claims and objections were sent. The c;ollector 
produced sucli notices to any voter requiring to 
see them, and also attended to produce them at 
the revising barrister’s court. The overseers did 
nothing whatever besides receiving notice of 
claims and objections if sent to them, and sign- 
ing the lists which the collector produceil to 
them, and there was no other office in the 
borough where any parish business was trans- 
acted":“-Hcl(l, that the collector's office was 
*^the place for transacting parochial business” 
within 6 tk 7 Viet. c. IS, s. lUl, and that the notice 
was duly sciwed. Green v. Mejdiam. 48 L. J., 
C. P. 92‘; 89 L. T. 450. 

And, seinble, that the collector was a person 
executing the duties of overseers of the })Oor 
within that section. Ih. 

On Clmrclxwarden who has not signed List.] — 
The list of voters wns signed by three of the 
overseers and one of the churchwardens, and tlie 
service of the notice of ol>]ecTion wtis upon 
another churclnvarden, who had not signed the 
list : — Held, that the notice was well served. 
lieeulen v. Jfocliin, 4 C. B. 19 ; 1 Lutw. Reg. Cas. 
526 ; 16 L. J., C. P. 49 ; 10 Jur. I05t). 

(b) By Post. 

Sending a notice of objection to the party 
objected to by the post is a sufficient substitute" 
for giving the notice to the party, or leaving it 
at his place of abode as required bv s. 7 of 6 Viet, 
c. 18. Phlwp V. Helps, 2 C. B. 45: 1 Lutw. 
Reg. Cas. 858 ; 15 L. J., C. P. 48 ; Barr. & Ann 
572. S. V,, Ilieldon \\ Atifrohvs, 2 C. B. 82 ; 1 
Lutw, Reg. Cas. 868. 

A notice of object ion sent by post is not 
vitiateil by the fact of the postmaster receiving 
it out of the usual hours of business prescribed; 
by the ]}OStmastei-generaI. Hanna ford v. White- 
wan,! C. B. (X.S.V58 ; 26 L. J.. C.‘ P. 76 ; 8 Jur. 
(N.S.) 678; 5 W. R. 75. S. P„ Pad don v. 
uw//, 1 C. B. (K.S.) 62. 

The duties of a postmaster in receiving and 
foiwarding notices of objection are merely 
ministerial, anti may, in his alisence. be per- 
formed by a clerk. Allan v. Waterhouse, 1 
Lutw. Keg. Cas. 92 ; 8 8cott (x.R.) 68 ; 18 L. J., 
C. P. 129 ; 8 Jur, 426. S. C., sub norn. Cooper 
V. Coates, 5 Man. A; G. 98 ; Barr, A: Arn. 229. 

A notice of objection \vas delivei'ed open, and 
in duplicate, to a postmaster's managing clerk, 
who compared the norice with the duplicate, and 
stamped and returned the latter to the party 
bringing the same : — Held, that the clerk conk I 
act for the postmaster, and that the production 
of such stamped duplicate before the revising 
barrister, was evidence of the tlue service of the 
notice of objection. Ih. 

Under G cV 7 Viet. c. 18, s. 100. a notice of 
objection may be posted by an agent for the 
objector. Cumduff v. Toms or Jones, 7 M. & G. 
29 : 8 Hcott (2s\R.) 827 ; 1 Lutw. Keg. Cas. 151 ; 
14 L. J., C. P. 54 ; 8 Jur. 1052, 

The notice of ol>jectiou sent by post should 
have an address on the outside as ivell as in. 
Birch V. Edwards, 5 C. B, 45 ; 2 Lutw. Reg. Cas. 
37 ; 17 L. J., C. P, 82 ; 12 Jur. 18. tsee Barclay 
V. Parrott, col. 78. 

Notices of objection %vcre posted by the 
objector at L. on the 19th of August, the 20th 
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bein" the last daj’ for giving notice of objection, a good service, within the above section, upon a 
They were delivered seijaratelv to the postmaster soldier in, barracks, notwithstanding that, by 
at L„ and were by him tied up in a }-)arcel and so reason of special arrangements made between:, 
sent throuLdi the* post to T., tlie person to whom the military authorities and the post-othce, letters- 
the outside one was addressed: and. with the for soldiers in barracks are not delivered by the- 
exception of tliat addressed to T., they never ]>nst-office but are called for by an orderly, and 
rcache<i die pei-sons objected to. In other that the notice is not in fact delivered to the 
instances where the notices were similarly dealt soldier till after the last day for serving such 

with, thei’o was no evidence whether any of the notices. Childs v, Co.v (20 Q. B. I). 200) over- 

notices reached any of the persons objected to ruled. Aem.p v. Wanldyn, OB L. J,, Q. B. 520; 

or nor. The address imlorsed on the notices of [1891] 1 Q. B. 583: 9 B.^32r>; TO L- T. -178 : 

objection in no ease included the polling district *12 W. B. 369 ; Fox, 360 ; 58 J. P. 605 — 0. A. 
or any post-town or the name of the county, but Mornshy v. Rahson, and jVoore v. Funrst, 

merely the rural townlam I in which the qualifying 

nroiiertv was situated ; but it wais in every case ii* i • j.- x o i x , 

the same as that ffiveii in the list of voters. In ^ of objection to borongi voters under 

proof of the service of tlie notices the objector ® X'f • 1 wore iuMressed to barracks im 

producea duplicates of the notices, dnlv stauii.cd which the voters residal, and were posted m time- 
l,v the postmaster as of tlie l!»th Auaiik :-Hel<l, ’>0?" adivered on August 20 by postmen, 

affirming the decision of the revising barrister, ordinary coui’se of post at places withm 


that tlK' iiotices were sufficieutlv addressed, anil pe Ixirough elsewhere than at the barracks. 
(Deasv, L..J.. dis.s.) that, having been duly posted Letters adtlrcssea to the bamicks wore never- 
hirsuant to the provisions of the IKltli section delivered at the bairacks by postmen, but WCTe- 
of the 13 A- 14 Viot. c. 6!)-idontical with s. lOO taken from the Pof -office by orderlies. On the- 
of 0& 7 Viet. e. l.S-tho service was not rendered evening of August 20 the letters addressed to, 
invalid by non-deliverv through the mistake or «« ban-acks were taken from the post-ofccc by 
default of the post-office officials. J/ews v. home of such letters were distributed 

Forrest 6 I P Ir 14*^ 0 4 barracks on August 20, others on August 

Per* beasy, L..J.-The stamped duj.licatc is 21, while with respect to others there was no- 
only primS. facie evidence of service under the J-® !'!\® time of distribution : Hold, 

113th section, and is liable to bo, and in this that the facte did not show thaqhere was any 
instance was rebutted. /?;. ordinary covirse of post to the barracks within 

If an objector, in order to prove service of his *hc^ meaniiig of s. 100, and diat therefore there- 
notice of objection, produces a duplicate stamped was no evidence that the notices had beenserved. 
at the i,ost-office, and the jicnson objected to then eS' ’’ 

produces the notice actually served to prove the , ou W. K , rox, 84. 

duplicate incorrect, the objector iiiav relv on Notice of objection to the retention of his- 
this notice actuallv served. A7>/v*;.v v. Pihdier. name on the supplemental list of inhabitant 
38 L. d., C. P. 69 ; L. B. 4 C. P. 417 ; 19 L. T. ^ occupiers in their polling district, w^as addressed 
503 ;*17 W. B.' 225 ; 1 Hopw. tSc C. 173. to each of a number of persons to the townland 

The objector, in proof of the service of a in which he resided, and was })Osted on the- 
notice of ‘objection on P., produced an alleged 19th August, at D., from which town the notice 
duplicate, stamped by a postmaster. P.. in would in onUnary course have reached the local 
answer, produced the notice he had actually post-office (situate within a short distance of the 
received, which he admitted he had received in townland in each case) at mid-day on the 20th,. 
<lue time, but which differed from the alleged and would have remained there till called for. 
duplicate:— Held, that the objector might rely on There was no postal deliveiy at any of the- 
the notice so ]>roduce<l bv P. and his admission as townlaiids, and the notice could not have- 
proof of <lue service of a^notice of objection. Ih. reached the person objected to unless ho went 

or sent to his local [lOst-office, or unless by 
Delivery “in the Ordinary Course of Post.”] — some accidental delivery or conveyance. At the 
Where a notice of objection. })roperly directed, revision a stamped duplicate copy of the notice 
is pasted, the production of the stauq)ed iluplicute each case was produced to prove service, but no - 
is sufficient evidence of the due service of the other evidence pi: service was given or tendered, 
notice, although, ill consequence of a delay (how- or any proof that any person, objected to was- 
ever caused) in the post-office, it does not reach aware of the jiostiiig of the notice, or had sent 
the hands of the |)erson objected to until after lo his post-office on the 19th or 29th, or received. 
tlie time pi'escribcd bv the statute. Ilonislnf v. tke notice on or before the 20th : — Held, that 
Ilolmm, 1 C, B. (X.S.) 63 ; 26 L. J., C. P. 55 ; 3 the notices had been duly served. Adams v. 
Jur. (N.S.) 674. See Moore v. Forrest, supra: FuGhamn, 18 L. B., Ir. 292—0. A. 
and Bayiey v, Xa ntioieli Tou'ashijt, col. 76. Where, by the ordinary course of post, a notice- 

By il'k 7 A’ict. c. 18, s. 100, the })roduction by of objection would reach the voter in time, the- 
a person, who has ])Osted a notice of objection proditction of the stamped duplicate of such 
to a name on the list of parliamentary voters, of notice is sufficient to entitle the objector to call, 
a duplicate notice stamped with the post-office upon the voter to prove his right' to be regis- 
stamp, shall be evidence of the notice having terecl, although, in fact, the notice of objection 
been given to the person objected to at the place was not delivered, until after the 25th August, 
mentioned in such duplicate on the day on which Bishop v. Cox, 1 .Lutw. Beg. Cas. 363 ; 10 Jur. 16. 
such notice would “in the ordinary course of Objection to the name of 0. being retained on 
post ” have been delivered at such place. Where the supplemental list of parliamentary voters, 
a notice <ff o].)jectioTi is posted at such time and The “place of abode” of C., as described in the- 
place that it would be delivered, su})posiug the list, was “ Begeens, Ijusk ” ; the notice of objec- 
gene3,‘al rules of the post-office as to the deliveiy tion was directed to “ 0., Begeens, Lusk,” was 
in the district to be followed, on or before the stamped at the post-office, iiubliii, as of the- 
last day for serving notices of objection, that is 1 18th of August, and would have, in the ordinary 
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e.tiir>c r.f reached which very near 
l-h'^ecens, an the inoriiiitj? oX the 1 9th of Aui^iist ; 
ilie 2«)rh ^^'as the last day for g'iving notice of 
objecti^fji : tliere was no postal delivery at Lusk, 
fan! rise tiorice inicrhr remain iu the" office till 
called for : — Held (Deasy. L.J„ diss.), that there 
was evidence, under the 113th seetlon of the 
13 A 11 Yiet. c. (>9 (Ireland). — identical with 
s. loo (d h <s: 7 Yiet. e. IK, — of the notice having 
been .uiveti to C. at iiegccns, Lusk, on or before- 
the ^otltnf August, in fiie ordinary course of post. 

V. Liufth. <1 L. K., Ir. (»9~C, A. 

Xfttice of object ioti was sent by post a<]drcssed 
do Wd. the place of abode of the person objeeteil 
to. aiuljhe <d)ject(»r fidlilled all the retpiireinents 
of vV: 7 Abet. c. IS, s. 100, The tiotice was posted 

• on August 18th. and would reach tlie post-office 
nearest to W.. in the morning of t]ie LOh. There 
was no delivery of letters thence to Yd. and the 
7 u it ice txuild only reach the person to whom it 
'was athlressod at \Y., hy some [)rivate accideutnl 
conveyance ; — Held, that these facts were no 
evi<lenee that the notice wouhl be delivered on 
or before August the 20th, and that, thei'cfore, the 
stritute was not complied with, and the re(piisite 
notice of objection had not been given to entitle 
the I'ibjector to raise his objection before the 
revising liarrister. Xc/rev v.'7j7/v//ev, 44 L. J., 
(d Id 41 : L. IL 10 Cd id 297 ; 31 L. T. 487 ; 23 
W. R. 244 ; 2 Hoi)W. C. 279. 

Sufficiency of Address. ]-~Upon the revision of 
the list of paiiiaiiientary voters for the eoinity of 
Down, ir appeared that notices of objection were 
poste<l at Belfast, which is situated partly in the 
■ county of Down and partly in tlm county of 
Anrrhn. ami which notices, though addressed to 
the })iaces of abofle of the person’s objected to as 
.ap])oai*ingon the list of voters, did not'appaiently 

• contain tiie name of cither post-to%vn tjreonntw 
In one case tiie address was ‘•('diui’ch Bailee^ 
which is a townland in the eounry of Down, 
The revising barrister held that the notices of 
objecri(m were insufficiently mldressed, and 
ilierefore ba<l ex facie: — Hehl, on ajjpeai, that 
the notices were not necessarily or as matter of 
law insufficiently achlressed, ami that the decision 
of the revising barrister should therefore be 
reversed. Fiiinegdu v, VtnYUu 0 L, R., Ir. 137 — 
(■'. A. 8ee J/ocnv v. Fdrtrd, <5 L. R.. ir. 142, 
ante, col. 89. 

A notice of objection to a county vote sent l>y 
l>ost,a(l(b’es.sed to the voter at his place of abode, 
.as described in the list of voters, is sufficient; 
and ir is neither necessaiy nor proper to add tlie 
nauie of the parish or township contained in the 
heading of the list. Flint y. Shanp, 17 C. B. 
281 : 25 L. J., Cd Id 3(1 ; 1 Jur. (x.s.) 1141 : 4 
Yd R. 24. 

XTuaathorised Correction of Address on List— 
.Ifotice sent to Corrected Address.) — The list of 
voters ment ioiiCil in (> ck 7 Yiet. c.”l8, s. 10(1. is. 
as regards county voters, the copy of the register 
.sent to tlie overseers by the clerk of the peace of 
the county, and the overseers ought to publish it 
as they receive it, without alteration, Ah^-c- 
mirtUij V. Ihirhland-in-the^Jhor Otwrueen, 43 
L. J., C. id 27 ; L. R. 9 C. F. 233 ; 29 L. T. 
675 : 22 W. E. 155 ; 2 Hopw. &: C. 127. 

XVhen, therefore, the overseers altered the 
copy of the register by changing the description 
of the rcs{<leiice of one of the Voters thereon 
from what it had ceased to be, to what was then 
the real address, and published the list as so 


altered, and the vutor being objL*(‘tc<l to, Ihe 
o]>jL*etor, in order to re'ove service of rlie notice 
of. td>jeL*tlou. proval ]:ostiiig sucli notice, ad- 
dressed to tlie voter according to the altercii 
address published by tlie overseers : — Held, that 
tlie notice was insufficient, not Ijci ng in com- 
pliance witli 6 A 7 Yiet. c. bs. s. i(Hd wliicli 
rcfpiires tlie notice to hi directed ra the voter 
“at his }jl,*ice of abf'Kle, as described in (lie said 
list of vorers." 21/. 

Delivery on Sunday.]— A m.ttice of r4)jccrion 
sent by ■po>t, .so that it would, in tlic oi'dinaiy 
course if the post, b-e ilelivei'ed <m a Sunday, is 
nevertheless well served. Cal rilh' v. L‘-/ci,s- or 
Iltwhfi/tpr Tofrn (2erl\ 2 C. B. do : I .Liitw. Reg. 
Cas. 380. See Jtf/trJi/t,s v. ]!>,%•/• iJe/'ls/j. col. 76. 

Duplicate Notice.] — The (ln])liciite notice of 
objection, stamped by tlie postnuisrcr. ami pro- 
iluced by the objector, must be precisely the 
same as the one .sent, aufl, therefore, if it is not 
signed hy the tibjector himself, the service is bad. 
Tomn V, Cumln/j. 8 Scott (N.K.) 910 ; 7 3Ian.AU. 
88 : 1 Lutw. Reg. Uas. 2(){) ; 14 L. J.. C. P. (>7 ; 

9 Jur. 90 : Ban*. A Am. 347. 

A notice of objection sent by tlie post, liaving 
the address tlie voter to whom if was t<-) be. 
sent written on the oiifsitle, and the paper pro- 
duced as the du])licate containing only iu the 
iiLside the address of the voter, bur omining the 
external direction, is not a du]ilicate within 
6 A 7 Yiet. c. 18, s. BKl. JUnah v, 5 

C. B. 45 : 2 Lutw. He- Oas. 37 : 17 L. J., 0. P. 
32: 12 Jur. 18. 

The duplicate notice of objection sTninped by 
the postmaster, produced hef<.)re the revising 
barrister, had written at the trip rtf it the won'l 
“Copy'": — Held, that (assuming tliat the word 
*‘co}jy ’ wa< not on the notice tranMiiitted by the 
postmaster to the }>erson objected trO rlie iiotice 
was Well served, v. Booth, 18 (1. J>. 

(N.S.) Ill : H. A B. 223 ; 34 L. J., C. F. 99 ; 11 
L. T. 479: 13 1Y. R. 271.' 

Service of notice ai objection was liold to lie 
sufficiently ]troved. although the adlre^s on tlie 
<lu[sReate .notice produced was only to A. B. at a 
particular street without menrittning any town, 
where the name of the town a]>peareiron the 
stamp of the post-office with which .such dupli- 
cate was stamped. J/‘A7//P v. IViL/on, 1 Ir. R. 
(Reg. and Land App.) 10.' See Zeiri.< v. iloherU, 
col. 86. 

On Overseers.] — Notices of o]..jection to 
borough vtites wene iiK'losod hy the (Jjjefjtor in 
an cnvclripo. directed *“To the ovei’seers of the 
])arisli of St. Anne, YYstminster*’ ; ir was .sent 
by post, and was delivered to, and receivwl by, 
the overseers in due time, and the notices were 
inclmlcd in the printed list, but no duplicate 
notice, stamped according to' G A 7 Yiet. c. 18, 
s. was prcxlueed in proof of service : — Mold, 
that the service was sufficiently pi'ovod. Fmith 
V. ITmjQett, 11 C. B. (A.S.) 55 K. A 0. 4,34 : 31 
L. J,, C. P. 38 : 8 Jur. (N.S.) 617 ; 5 L. X. 425 ; 

10 3Y. R. 131. 

The same of notices of objection to county 
votes under s. 7. Ih. 

Notices of objection to a voter for the county 
of Middlesex were sent to the overseers, by post, 
inclosed in one envelo]>e, addressed “ To the over- 
seers of the parish of Acton, in the county of 
Middlesex,” ami were duly received and pub- 
lished by them : — Held, that this was a sufficiciit 
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.^ei’vioe ; aiid tliat tUe olijectoi’ '^vas not Txnmd headed Kature of qualiticatioi-ir by siib.stinitiiig. 
to .sliow that lie had complied with all the re- “leafiehoUr’ hou-'O for -‘freehold *’ house : — Held, 
(juireiaents as to iJostiiiiT ill s. lOd of 0 Viet. e. 18. that the hamster had no powei* to make the 
V. Jfane.% 11 C. B. (x.s.) (>2 ; 5 L. T, 525 ; ameiKlmeiit, iiiasmiich as it altered the iiaiure of 
lu AV. K. 1 81 , the quali heat ion. Fonhett v. Kfoifman d r> (y B. 1). 

A notice of oltjectionyo a comity vote was ad- 27U) followetl. Flant t. Pofts, fl'o L. d.. <y B, 88 ; 
■dressed To the overseers of the parish or town- [1891] 1 Q. B. 258 ; 08 L. T. 789-; Fox, IHKJ ; 55 
•shi[> of ?>.” without adding the county. The J. P. 277 — C. A. 

notice, however, having been found 5o have In a list of voters, the nature of the a pjielInnFs 
reaclial the hands of the overseers before the qnalitieation was describeil in tiiethiid colmnn 
25th August : — Held, that the notice and service as ‘‘ dwelling-hoase.” and in the fuiirtli eolumii 
were siifticient. v. ///ino/.s*, 17 0. B. 290; the name and situation of tlie (pialifving property 

25 L. J., (M*. 78 ; I Jur. (x.s.) 1112 ; 4 5 V. II. 84. were described as ‘-5, Victoria Cottages." The 
A notice of objection to a county vote was ad- respondent objecte<l to the appdianfs name 
.tlressed “ To the overseers of the parish or town- being retained on the list, whereupon the ap];el- 
sliip of B.,"’ without adding the county. The hint askeil the revising banister to amend the 
overseers having acted iqsnn tlie notice, although third column of the list by altering ilwelling- 
rit did not appear when it reached their liands : — hoiivse'” to *• dvvei ling-houses in succession.” aiul 
Held, that the notice and service were sutticient ; ) the fourth coiunin by altering •* 5, Victoria Cot- 
for. that, in the absence <)f any finding to the tages” to - High-street, Wapping, and 5, N'icteria 
■eontrary. the court would assume that the over- C5)ttages.” The appellant had not ^ent in a 
Seers had done their <hiry. Giffh'icll InnoH.s, tleclaratioii under s. 24 of the raiiianieiitary and 
17 C. B. 295; 2o L. J., C. P. 79 ; I Jiir. (x.S.) Municipal llegistration Act, 1878, The barrister 
1112 ; 4 W. E. 85. refused to amend . — Held, that the barrister was 

right, as 1 lie ameiulment would alter the nature of 
iii. Coy(se(tnenc(‘.'i of (fn'Uuf Xot\ee. the cpialification ; and the efi'ect of s. 28, sub-s. lo 

^ 18/8, on. sub-s. 1 of that section. 

Power to Withdraw.]— Giving notice of an is to limit the power of makini>’ such an amernl- 
•objecriou to a claim to vote is the exercise of a riient to cases in which a declaration has been 
public duty ; and therefore the objector baa no duly sent in under s. 24 of that act. Pornit v. 
])Ower to withdraw an objection once made. Lfvd (5 0. P. H. 85) disapproved. Fimliett v. 
Pnmdfoot w HG L. J,. C. P. 68 ; L. II. 2 Kaufman, 55 L. J.. Q. B. 1 ; 1(> Q, B. jy 279 ; 

C. P. 88 : 12 Jiir. (X.S.) 1017 ; 15 L. T. 489 ; 15 54 L. T. 64 ; 84 W.' E. 90 ; Coir. 460 ; 5U J. P. 
,W.' 11. 228, ■; 484— C.A. 

The appellant's qualification being described 
Claims for Compensation.] — The Bath court of a list of voters as a house *‘8, Birley-place ” 

TCcpicsts bail no jurisdiction over a claim made by made ami sent in a *• ileclaration for amend- 

n vtUer against an objector, for compensation for iiifc misdescription,” under 41 tV 42 Viet. c. 26, 
loss of time in attending the revising barrister’s •'5. 24. schedule foiTu 51. that thecorrect description 
■court, on a notice of object ion. Boherts v. IlunJnj, " houses in suecession," “ 8, Biriev-place. and 
.8 51. .V 5V. 120 ; 6 I). i\ C. 82 : 7 L. J.. Ex. 45. Birley-place Held, that the revising bar- 
Au unfounded objection to a voter s name in rister was right iiq expunging the appellant’s 
the list, pursuant to 2 Will. 4. c. 45, s. 47 (re- name^froin the {i>t. for there had rieen an aitera- 
])ealed), by which he was prejudiced, having to tion in the natiu’e of the qnalihcatlon, mid to 
.attend the revising barrister. di< I not give such a substitute “houses in succession" for "house” 
legal or equitable claim for conqteusatiou for w’ould be such a change in the (ieseription (tf the 
loss of time as enabled him to sue under the qualifying ju'operty as was not aurlsoriscd by 
5Vest minster Court of Bequests Act, ami where of the act, Pm-rutf v. Lord, 49 L. J.. C. .P. 
the commissioners proceeded on the claim, they ["b t 5 C. Ik P). 65 ; 42 L. T. 28 ; 28 5V. E. 898 ; 
wore restrained by prohibition. >SW/;/c.s- v. Colt. 46 ; 44 J. P. 186. 

B'urVutfjjf, 2 G. 51. 5: E. 744 : 4 Ik P. C. 501 ; 1 -5 ptirty claiming a borough vote in respect of 

Tyr. i: G. 46 ; 1 Gale, 299 ; 5 L. J., Ex. 55. occupation of two house,s in immciliate suc- 
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B'drlfUf/H, 2 G. 51. 5: E. 744 : 4 D. P. C. 501 ; 1 -5 ptirty claiming a borough vote in respect of 

Tyr. i: G. 46 ; 1 Gale, 299 ; 5 L. J., Ex. 55. occupation of two house,s in immciliate suc- 

cession, in his notice to the ov’er.seers (sent in 
o. pursuant to 6 Viet. c. 18, schedule B. forin Eo. 6), 

S, Bev^miigr Baiiistei. ilescriheil under column 8 his ‘•nature of quaii- 

Srs aho B, 1, /. post (col. 168). heat ion” as “dwelling-house,” and imder column 4 

(“descn]»tion of qualifying property ") specified 
i PoLi'or to imoud houses in respect of whicli he claimed 

' * ‘ Held, that having regard to the Begistratiou 

Mature of Qualification.] — The revising bar- Order, 1895. schedule 2, part 1, s. 19, .«ul>.s, 1 (5), 
rister lias no pow'er to amend a claim for a the fiiuditication was not snffieieutJy described, 
borough parliamentary vote where the efi'ect of tdouttvr v. liodonHi, 65 E. J., Q. B. 145 ; [1896] 
such amendment would be to change the nature 1 Q. B. 91 ; 78 L. T. 576 ; 44 5V. E. 205 ; 

■of the qualitication on which the claim is ba-sed. 1 8niitli, 22, 36. 

Jiarttfit V. (r'thhu (5 51 an. A; G. 81) ; Fo,diutt v. Held further (ATxughau PYilliams, J., doubting), 
Kaufmath (16 Q. B. L). 279) ; and Plant v. Potts that giving to the qualification stared a reason- 
([1891] 1 Q. P>, 256) followed. Ifurcnm v. able construction, it must be taken to be for 
IFc.s-/- JLuii Toiru Clerli, 68 L, J,, Q, B. 306 ; successive occupation, and that the revising 
[1894] I 'Q. B. 579 : 9 II. 271 ; 70 L. T. 505 ; 42 barrister had power, under s. 28, sub-s. 18 tS 
W. E. 821 ; Fox, 845 ; 58 J. Ik 510 — C. A. the Eegistration Act, 1878, to amend the des- 

The revi,sing barrister in revi.siug the owner- criptiou of the qualification “ for the purpose of 
ship list in a parliamentary county under the moreclearlyandaccurately describing the same.” 
Eegistration Act, 1885, which incorporates s. 28 ' 7^. • 

•of the Parliamentary and Municipal Eegistration The qualification of a voter was stated in the 
Act, 1878, amended the list in the third column thiid column of the list to be “offices, successive 



In the overseers’ iist of occupiers entitled tcv- 
vote for a division of a count j, the -^nature of 
the qualitication ” of a voter was describe I as 
“ tenement and ‘garden ” and the descr{pti<>n of 
the qnalif3nn,u: property ” was stateti to be “ School 
Yai'iL" The “nature of the (qualification” of 
thirty-three other voters was described in the 
same wa}'. As to two of the thirty-three the- 
“ descrii)tion of the qualifying property ” was- 
stated to be “ School Yard,” as to five “ (\at 
Lane,” as to three “ High Street,” as to fivC’ 
‘•Bridsre.” In each case the voter occupied a 
dwelling-honse and garden <?f a less annual value- 
than 10/.: — Held, that looking at all the cases 
' ^ barrister^might fairly con-- 
sider that the words '‘tenement and garden’’ 
were intended to describe a dwelling-house, aial 
that he had power to amend the description hr 
striking out the words - and garden,’' and insert- 
ing the word “dwelling-house” before ‘‘tene- 
ment,” though it would have been better to strike- 
out “tenement’' also. v. Banger, .lo- 

L. J., Q. B. 10 ; 16 Q. B. H. 302 ; 53 L. T. 590 
Colt. 493 : 50 J. P. 131— C. A. 

The respondent had a sufficient qualification 
for the borough franchise as the occupier of a 
dwelling-house under the Representation of the- 
People Act, 1867, s. 3, but not under the Eefonn 
iAct, 1832, s. 27, the j’eaiiy value of the house- 
i being under 10/. The respondent’s qualification 
was described in the list as house.” The re- 
spondent being objected to, the revising barrister 
was of opinion that such description was suffi- 
cient, but he amended it by adding the word, 
“dwelling” to the word “house,” and retained 
the respondent’s name on the list : — Held (with- 
out determining whether the description as it 
originally stood was sufficient), that the case came- 
within the provisions of the Parliamentary aiid 
Municipal Registration Act, 1878, s. 28, siib-s. 12^ 
and the revising barrister had power to niake- 
the amendment, and his decision was therefore 
correct. Friend w Toivern, 52 L. J.. Q. B. 109:: 
lU Q. B. D. 87 : 48 L. T. 973 ; 31 VV. R. 247 ; Colt, ; 
310 ; 47 J. P. 197. 

One who occupied a farm of sufficient value to* 
confer the franchise for a county was described, 
in the third column of the register as tenant,. 
This description being objecte(i to, the revising; 
barrister held it to be “ commonly understood as- 
designating a tenant oecupydng at a rent, and 
therefore sufficient ; but that, at all events, for- 
the purpose of more clearly and accurately defin- 
ing the qualification, he had power to amend by 
changingtenant into “ farm, as occupying tenant,” 
and he amended accordingly : — The court upheld, 
his decision, BirJis‘ v. AUimfi, 32 L. J., 0. P. 51 ; 
13 C, B. (N.S.) 24 ; 9 Jur, (K.S.) 692 : 7 L. T. 786 
11 W. R. 90. 

In a claim to vote for a county the qualification 
was stated to be “ rent-charge on freehold house ” :: 
— Held, that inasmuch as there is but one kind 
of rent-charge, namely, a freehold rent -charge, 
which can confer a vote, the (|nalification was- 
sufficientiy stated ; but that if it was inaccurate, 
it could be amended by insertingthe word “fj'ce- 
hold” before the word “rent-charge.” tShenri/i, 
V. JMn/man, 43 L. J., G. P. 36 ; L. Ik 9 G. P. 243 ; 
29 L. T. 680 : 22 W. R. 127 ; 2 Hopw. & G. 185. 

The qualification in respect of which a county" 
franchise was claimed was described on the list 
as “freehold reiit-charge of 1,6/. per annum issu- 
ing out of freehold houses,” In support of this, 
the claimant proved that he was seised in fee of’ 
the land on which the houses referred to were- 


occmpaticui a good and sufficient qualification. 

The misdescription was an error of the overseers r 
—-Held, that the revising barrister had power 
under 41 42 Yict. c. 26, s. 28, to correct the 

mistake, and should have amended- the iist by 
striking out the words “successive occupation” 
and “ Charles Street.” Lgiieli or Blom; v. 

Wheafleg, 54 L. J., Q. B. 289 ; 14 Q. B. D. 504 ; 

53 L. T. 49 ; Colt. 364. ^ 

T’he claimant's name appeared in the list of j togetlmr, the revisiii; 
voters twice in succession, first, as tbe rated 
occupier of a house and small garden, South 
Main Street, and. immediately beneath, as the 
rated occupier of a house andy'ard in Mall Lane. 

It was proved tiiat daring the qualifying year he 
had moved from tlic one premises to the other : — 

Held (diss. Fitzgerald, B.), that the revising 
barrister was wrong in holding that he could not 
amend by ]>laeing the claimant's name on the 
list as the occupiei' of premises held in immediate 
succession. Feileher v. Tarrant,, Ir. R. 3 C. L. 130. 

The statement of facts on a claim to be ad- 
mitted to the parliamentary fi*anchise must be 
sufficient to constitute a legal franchise of some ; 
defined character, and then, if the proved facts : 
turn out to be insufficient to establish a legal ; 
franchise of that character, but one sufficient to 
establish a legal franchise of another character, 
the claimant may be registered. If the legal 
nature of rlie qualification derived from premises 
mentioned in tbe claim is not sufficienth’ stated, 
the claim can be amended : but no qimlifying 
property which is not mentioned can be a(lded. 

Melangli v. Chamhers, 20 L. R., Ir. 286 — C. A. 

See Hiteluntf v. Brown, col. 73. 

The 6 ic 7 Yict. c. 18, s. 40 (repealed), empowers 
the revising barrister to Insert the qualification 
of a voter in the list, where it has been wholly 
omitted, or to amend the description where it is 
insufficiently stated, but it does not authorise 
him to amend a qualification imperfectly stated, 
bv adding a new (pialificatioii. Oniom v. Bowdh)\ 
o^O. B. 65 : 2 Lutw. Reg. Gas. 59 ; 17 L. J., G. F. 

70 ; 11 Jur. 1041. 

In the overseers’ list of occupiers entitled to 
vote for a division of a county, the “nature of 
tbe qualification.'’ of a voter was descrihei-l as 
“tenement and garden,” and tbe “description of 
the (piaiifving property” was stated to be “ part 
baililf’s tenement.” An objection was taken that 
the nature of the qualification was wrongly^ 
described. It was proved before the revising 
})arrister that the voter was an inhabitant occu- 
pier of a part of a dwelling-house, and the 
barrister amended the iist by adding the word 
“dwelling-house” before “ tencineiit ” : — Held, 
that, looking at the whole entry, the words 
“tenement and garden” might fairH be read as 
intended to be used in the vulgar but inaccurate 
sense of a small liouse, and to describe the quali- 
fication arising from the occupation of a dwelling- 
house, and consequently that the barrister had 
power to amend the entry as he had done for the 
purpose of more accurately defining the qualifi- 
cation : — But held, that the proper alteration 
would have been to strike out the words “ tene- 
ment and garden,” and substitute the word 
“ dwel liner-house.” Baninoaod v. Aylert. 55 L. J., 

Q. B. 8 ; 16 Q. B. B. 295 ; 53 L. T. 58 ; 34 W. R. 53 ; 

Colt: 486 ; 50 J, F, 132 ; 49 J. F. 776—0, A. 
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built, aud that he had lot the same out on a long 
biiihling lea«;d at a rearly rent of Id/,: — Heid^ 
that the <|ua]iih*atioii |)3’ove<l was a di-ffereut one 
from that deseribodi, and that the revising bar- 
rister hai I tin I »o wer to aineia I the description , as the 
ameialmenr which would be required would alter 
the qnnlitieation descrihed.instead of more clearly 
ami accurately downing it, to which the power of 
amendment, is iinhted. yiclioltt t. Ihdirer, 1 
Hopw. & C. 472 : 40 L. J., C, P. 82 ; L. R. 0 G. l\ 
281 ; 23 L. T. 542 : 10 ’W. R, 282. 

8ee V. eol. 74, and Ford y. 

Jinn//, col. 73. 

Deseription of Qualifying Property.] — Where 
a party claiming to vote ftu' a borough has 
<>cc.u]iicil dillcivnt premises in immediate .suc- 
cession, during the twelve cailemlur months next 
previously trj tlie last day of July, they ought all i 
to be set htrth in tlie deseription of his qualifica- 
tion iii the list of Yotef'^. JhniJett y. 

Rarr. tV: Arti. h8 : 1 Lutw. Rclo Gas. 73 : 7 >Scott | 
{K.Ii.) dOi) : 5 Wan. k O. 81 ; 13 L. J., C. P. 40. ' 

An omission in the list (jf any of such premi.ses 
amounts to a misdescription of his qualiiication. 
which the barrister has no power to amend under 
t) & 7 A"iet, c. 18, s. 40 (repealed). Ih. S8ee 
Jli/rn/m y. Trosf I lain Town. Clvrli, ante, coi. 03. 

The tiature of the qualification of a voter was 
described on the parliamentary list as ‘•dwelling- 
houses in suceessioii," and the name and situa- 
tion of the qualifying property were described in 
the fourth column of the list “ as 44, Oxford 
Street and 34, Prospect Place, Cowick Street.” 
He had, In fact, occupied three hou-es in suc- 
cession during the {pialifying period, but the 
overseer by mistake omitted to specify the third 
house, viz. 31, Prospect Place, and the occupation 
of the two only as they a}>peared on the list was 
imsufiicient to give the vote. These facts were 
'proved before the revising barrister, and he was 
asked to amend the fourth column, and diil so by 
striking out the figures 44" and •• 84 ” ; — Held 
by 8te]>hen and Cave, JJ. (Lord Coleridge, C.J., 
ilissenting). that under 41 6: 42 Yict. c. 26, s. 28, 
the revising barrister had power to correct the 
mistake, althougli. it should not have been cor- 
rected! by strikitig out the numbers, and that 
the list should he amended by inserting ‘•and 
31” after the words “Oxfoi'd Street” in the 
fourth colunni of the list. Ford r. Hoar, Colt. 
351; 54L.J., Q. P>. 284 5 ; 14 (), B. D. 507; 53 
L, T. 44 ; 33 W, R, 566 : 40 J. P. 103. 

Where a person's right to be ailmittcd to the 
parliamentary fi’anciiiso dtqjends upon his occu- 
pation of diffcu'cnt prcmise.s in immediate suc- 
cession, his claim must set forth and describe 
the several qualifying premises, and if it omit to 
<]o so. the revising barrist(.‘r has ].ower, itndei 
s, 4 of the Parliamentary Registration (Ireland) 
Act, 1885 (48 Viet. c. 17), to amend or correct it, 
Frmiirnj v. Kertjan, 18 L. K., Ir. 280 — C. A. 

M. claimed to be registered as an inhabitant 

iK'ciipier ” in respect of the premises, 1, Cottage- 
Tow, in the borough of Lomlondcrry. The claim 
11680141)0(1 the qualifying premises as dw^eiling- 
hoiise, 1, Cottage-row, in immediate succession 
from dwelling-house, Corbet t-street, London- 
derry.” It was proved that M. had gone tp 
reside at No. 1 in So])tember, 1885, froin No. 8, 
Cottage-row, which latter premises he had 
occu])ied for about tliree weeks immediately after 
the liou.se in Corbett-street, where he had resided 
since before the previous 2btli July, and that the 
premises so immediately occupied had been 

VOL. VI. 


omittBl from the claim, owing to the claimanfs 
, eonsideriug it unnecessary to mention them: — ■ 
Held, that the claim was defective in not setting 
out all the qualifying p> remises, ami that the 
i-evising barrister had no power to amend it in 
this respect. Melangh v. Chamhem, 20 L. R., Ir. 
286. See BuHon v. Gery^^ col. 10 

Where a voterb qualification appears in the 
: list to consist of a successive occupation of 
houses, the numbers of each, if each has a 
! number, must be stated. But, if evidence is 
given to supply the omission of a number, the 
revising barrister may amend. Fhmndrr.^ v. 
I>omiei% Barr, k Am. 588 ; 2 C. B. 63 ; 1 Lutw. 
Reg. Cas. 365 ; 15 L. J., C. P. 81 ; 10 Jur. 207, 

I The description of a' qualification which is 
“ insufficient” by reason of being erroneous, may 
bo amended, provided the (piaiification described 
is not a different qualification from that proved. 
Brndle v. Watmt, 1 Hopw. «iv 0,59 1 ; 41 L. J., G. P. 
15 ; L. B. 7 C. P. 'l63 ; 25 L.T. 806 ; 20 W.B. 145, 

A house was described on the register as No. 4. 
It had formerly been so numbered, but some 
years back it was changed by the local autho- 
rities to No. 9. The person objected to had been 
in occupation when it was No. 4, and con- 
tinuously since : — Held, that the barrister had 
power, and ought to have amended. 2 h. 

A person sent in a claim to vote fora borough, 
but omitted, in stating tlie locality of his qualifi- 
cation, to insert the number of his house, which 
was situate in a street. On objection being 
made, the barrister amended the claim, and 
inserted the claimant’s name in the list of 
voters .'-—Held, that the barrister was right in 
making the amendment, and inserting the 
claxmanPs name in the list of voters. Barl-vw v, 
J/ianford, 36 L. J., C. P. 65 ; L. R. 2 C. P. 81 ; 
12 Jur. (N.S.) 964 ; 15 L. T. 441 ; 15 W. R. 221. 

The nature of the interest of a county voter 
was described in the 3rd column of the register 
as “ freehold land,” and the description of his 
qualification in the 4th column was “Plots, 
166,” &c. (specifying fifteen numbers), “Victoria 
Estate.”— The voter having parted with all the 
plots specified, except one, which was freehold 
land of sufficient qualifying value, notice of 
objection grounded on the 3rd column, and 
relating to the voter’s interest, was given, and 
objection .taken before the revising barrister that 
the qualification was misdescribed. He, so 
deciding, expunged the voter’s name: — .Held, 
first that the barrister ought not to have enter- 
tained any other objection than the one of which 
notice was duly given ; secondly, that as the 
identity of the property wns not changed by the 
diminution of it he had power to amend, and 
should, under the circumstances, have amended 
the description in the 4th column by striking 
out the numbers of the plots which the voter had 
ceased to own. Smith v. Woohto/i, 48 L. J., 
C. P. 84 ; 4 C. P. D. 73 ; 40 L. T. 198 ; 27 W. E. 535. 

See Foskrtt Y. Kauf man ; Porrett v, Lorf col. 
94 ; and Lfnch v. Wheatley^ col. 95. 

Old Lodger’s 35ist — Name of Borough omitted 
on Claim. J — A revising barrister has power to 
examine an old lodger claim though no objection 
has been made to it, and if it contains a mistake 
of a technical but not misleading character, has 
a discretion, which he should exercise, to amend 
it, in order to prevent a bonCi fide claim being 
defeated, Treadgold v. Grantham Town Clerk, 
Fox, 402 ; 64 L. J., Q, B, 29 ; [1895] 1 Q. B. 
163 ; 15 E. 55 ; 71 L. T. 729 ; 58 J, P. 787. 
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le lodi^incr^^ were of a clear ycarlr 
r unfiLrriisliC<l of 10/, or upwards.. 
tioii being taken to tlie vote on tlie 
tbe declaration was not- in the form 
asinuch as it should have stated the 
20/., where the occri}>a,-tioii was as 
r, the 'revising barrister having found 
lat the oceux^ation was sole, am era led 
tiou by sti-iking out all mention of the 
cy and allowcil the vote : — Held, that 
a*' “inistake"' wliieh the revising; 
)aiTistcr had ])Ower to amend undei‘ s. ^28, 
2 of the Parliamentary and l^lunitnpal 
T8, and not a change in the 
(qualification within the 
of sub-s 13. V. 

" 62 L. X. Q/B. 07 ; [1B03] 

n E. (U ; (>7 L. T. 527 ; 41 W. R. 142 ; 
41. Sec Franciti v. Mdcalfe, and Snnth 
Chandler, col. 23. 

-Tlie of abode 

‘t of his’^qualification. Luehett 
2 X). B."1.87;;;,l: 


lodger Claim — ianount of Bent. J — it is ana inai 
essential that every lodger claimant should state value, it 
whether he pays rent for his lodgings or not, Lpon obj* 
what is the specific amount of any rent he pays, ground th 
and to whom he pays it; and in the event of i-eqmi-ed i 
his occiipying lodgings without paying rent, he y“:lr‘C to 
must speeificallv slww that he is esonemted by ]ouit tern 
am-eemeut from doing so -srithout their losing ^ a tact 
the csscrit ial character of lodgings. A claim by the dcciai 
a ifKlgev under 31 & 33 Viot c. W, s. 4 (as joint tena 
extended br 48 Viet. c. 3, s. 7, siib-s. 3), in the this was 
form So. 31 in schodtde 1 to the Parliamentary bi 
Eegistnition (Ireland) Act, 188.0 (4S Viet. c. 17), smb- 
stated the '‘amount of rent paid'’ at “lol. and i Registiatiou *yt- 1'- 
upwavds, including the salary,” and another like | dosoriptum ot the 
claim bv another lodger stated such rent as '■ lOL ; meainug oi sub-s. 
and upwards ” ordy. The revising ban-ister -ivas j Ac yw )*', 1’ o\. - < •> 
called upon by the claimants to mneml the claims j J i-i 

(as having been so filled in by ‘‘mistake”) ]>yjo> J. i. 
inserting specific amounts for the rents payable, I v 
but he was of opinion that he had no power to 
do so, and rejected the claim : — Held, that the 
revising barrister had x>ower, if neepsary, 
amend the claims by inserting a specific sum for 


I Voter’s Place of Abode, 
to I : of a voter is no par' ^ 

V, JGmdeif. .Barr. & Am. 730 ^ , , , , 

1 .liUtw. .Reg. Gas. 451 ; 15 L. »J., G. R. 87^; lO Jur. OO- 
j 'A voter’s place of abode was described iii the'- 
i list of voters for the city of London, as (Irccn- 
wich whereas liis true place of abode was Queen- 

persons entitled to vote for a borough, omittoil v. CmupheU, col. 41. 

to state the amount of rent and the address of Transfer Name from one list to 

28 \\ . i.. 2 at> , a. r. oa. ji visions : 

rndsycr Beclaration 1 The declarations in Division 1 shall comprise the names of the 

certain claims made bv lodger claimants con- persons entitled both to be 

tfined wortls (describing the nature of the meiitary voters anclto be enrolled as bin, ^tsses , 
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s. 2S, 8iib".s. 15. to place the name in division 3, 
Grrf'itwtaf V. Ikieliclor^ Cok. 322; 53 L. 

Q. B. 17fl ; 12 Q. B. D. 37ti ; 50 L, T. 270 ; 32 
W. 11. 320. 

A j-evisiiig liarnster has no power to transfer 
the name uf an elector from division 3 ot the 
oeciipiers' list to division 1, the elector having 
iiiiifle BO claim to he put on division I. Zard v. 
For. Fox. 230 ; 61 L. J.. Q. B. 60 ; [1802] 1 
Q. B. 100 ; 65 B. T. 617. 

On tJic register voters for a parish in a 
comny, the name of a voter ap])ea]-cd nnder the 
htrJuKng '‘Voters in resnecr of property, includ- 
'ing occupiers of np/. and upwards.'' His true 
qiialilication was as a 12h occupier, hut Ills name 
laid been omitted by the overseers from the list 
of 12/. occupiers made out iiy them, and lie had 
made no claim to he [daced thereon, as iirovided 
hy 31 S: 32 Viet. c. 58, s. 17 (repealed) : — Held, 
tfiar ihere had been a mistake in a list, within 
6 6c 7 Viet. c. 18, s. 46 (repealed), wiiich 
Bhoiild have been amended hy tlie insertion 
of the voter’s name in the list of 12/. occupiers. 
Bollard v. Itohim. 2Hopw. k, C. 384 ; 47 L. J., 
€. F. 50 ; 3 C. P. D. 92 ; 37 L. T, 436 ; 26 W. R. 80. 

Should amend inacomrate Heading of List.] — 
See 'MafJwr t, Allendale^ col. 70. 

Sufficiently accurate Claim ought not to be 
amended.] — If the revising barrister is of 
opinion that the ilescription in the notice of 
claim given to the overseers, though irot strictly 
accurate, is sufficient to notify the real nature of 
the cdaiin, lie ought not to amend the claim, 
but to treat it as if the description had been 
strictly accurate. Baden v. Cooper. 11 C. B. 18 *, 

2 Lutw. Reg. Cas. 183 ; 21 L. J., C. P. 32 ; 16 
Jur. 549. 

Notice of Objection.] — See Sand-ford v. Beal^ 
col. 78 ; JIartlei/ t. JlaUe^ eoL 82 ; Bridget vu 
jnilet% Freeman v. Xeicmun^ col. 77 ; BoUen v. 
Southall.^ col, 79 ; and Adamn v. J/iw/ocA*, col. SO. 

ii. Other Xatiern relating to Brrinion Court. 

Declaration to amend Misdescription — Evi- 
dence to Contradict.] — Xotwithstanding a 
declaration by a person objected to, made nnder 
s. 24 of 41 and 4.2 Viet. c. 26, evhleucc is ad- 
missible in support of the objection, and to 
contradict the declaration. Tramor v. Starhueh^ 
Fox, 340. 

Declaration as to Misdescription in List not 
Evidence unless sent to Clerk of Peace within 
statutory Time.] — Bee Bah lag v. Fraser, col. 71. 

■Whether Nature of Qualification proved as 
described in List.] — When the nature of a per- 
son's right to vote for a liorough is inserted in 
the list as dwelling-house,” he is not bound to 
prove a qualification under 30 k 31 Viet c. 102, 
s. 3, but nia.y shew that he is qualified to vote in 
respect of a house under 2 Will. 4, c. 45, s. 27 
(repealed). ToLonshend v. St. Xlaryiehone Oeer- 
seers. 1 Hopw. k 0. 606 ; 41 L. J., C. P. 25 ; 
L. R, 7 C. P. 143 ; 25 L. T, 749 ; 20 W. R. 148. 

The nature of the qualification of a voter was 
stated, in the list of persons entitled to vote for 
a county, as leasehold house and garden.” He 
was the owner of a house and garden held on 
lease for lives -Held, that the description of his 
qualification was sufficient. Jo7ies v. Jones^ 
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1 Hopw. & C. 95; 38 L, J., C. F. 43 ; L. R. 4 
C. F. 422 ; 19 L. T. 561 ; 17 W. R. 204. 

Proof of Notice of Claim.] — The revising bar- 
rister is entitled, under ss. 37 and 38 of 6 and 7 
Viet. c. 18, to require proof that a person, who 
claims in consequence of the omission of his 
name from the 12/. occupiers’ list, gave due notice 
of his claim to be inserted in such list. The fact 
that the overseers have inserted his name in the 
list of claimants for that franchise Is not suf- 
ficient proof that he has given due notice of 
claim. Sale, In re, Colt. 152 ; 50 L. J., Q, B. 
113 ; 43 L. T. 635 ; 45 J. P. 207. 

The giving notice of a claim to the overseers 
to be placed on the list of voters for a county, is 
a matter entirely between the claimant and the 
overseers : amrif the name of such claimant is 
placed on the list by The overseers, the revising 
barrister has no power to put such claimant to 
nroof of his notice of claim. Baries v. JlopUm, 

3 C. B. (N.S.) 376 ; 27 L. J., C. P. 6 ; 4 Jur. 
(N.s.) 690 ; 6 W. B. 68. S. P., Ateade ^. Cooper, 
Ir, R. 3 Ch. 125. 

Where tlio name of a person inserted in the 
list of claimants for a county is objected to, the 
revising barrister has only to consider whether 
the claimant is entitled to be on the list ‘Mn 
respect of his qualification described on such 
list ; ” he is not to require proof of due notice 
of the claim, for that is a matter between the 
claimant and the overseers. Bavies v. Hophim 
(27 L. J., C. P. 6) followed. Leonard v. AUo^ 
loays, 48 L. J., C. P. 81 ; 40 L. T. 197. 

Cannot go behind Notice of Claim purporting 
to be duly signed.] — See M' Grory v. Claimhers,^ 
Broimi's Ca^w■, col. 76. 

Can go behind Bate-Book.] — See Cache v. 
Butler, col. 49. 

What Objections should be Entertained.]— 
The revising barrister should not entertain any 
other objection than the one of which notice was- 
duly given. Smith v, IVoohfon, 48 L. J., 0. P. 
84 ; 4 C. P. D. 73 ; 40 L. T. 198 ; 27 W. B,. 
535. 

If the qualification of a voter is good on, thcv 
face of the register, the revising barrister has no. 
power to strike out such vote’s name, on the 
ground that the qualification is insufficient iix 
law, unless the retention ol the name on the list 
has been duly objected to-. Smith v. James, li, 
H. & R. 338 ; H. k P. 317 ; L. R. X 0. P. 138 ;; 
12 Jur. (2S-.S.) 125 ; 13 L. T. 69 ; 14 W. It. 
201 . 

Two Persons on List for same Qualifying 
Property — Notice of Objection to one only .] — X 

person, to whose name being retained on the list 
of voters objection has been made on the sole-; 
ground that he is not tenant of the qualifying, 
property, is entitled, on showing that he is duly 
qualified as such tenant, to have his name re- 
tained on the list, although another person (to 
whom no objection has been made) is also on the 
list of voters in respect of tfie same property, 
Warren v. Mmile, Fox, 400 ; 15 B, 53 ; 71 L. T, 
731. 

Duty to expunge Name of Iacapg,cita|;ed Per- 
son whether objected to or not — Temporary 
Disqualification.] — The revising barrister is 
required by sub-s. 7 of 41 and 42 Viet. c. 26, ,s, 28 ^ 



Power of Eevising Barrister to close Lists — 
Eefusal to reopen Claim or Objection during 
subsequent formal Business.] — A reTising bar- 
rister appointed four sittings for the revision of 
the lists of parliamentary and municipal electors 
for a division of a borough, and })ublic notice was 
given that the lists would be closed at the end of 
tlie fourth sitting. Jit the end of that sitting 
the revising barrister asked whether there were 
any more persons present who desired to be 
heard, and upon being satisfied tliat there were 
not, (leclared the lists closed. The next day, 
when the revising barrister sat to take the 
objection list for the purpose of striking out the 
names of persons who, having been duly objected 
to, had not ap]:>eared, he allowed evidence* to be 
given of the due service of a notice of objection 
to a voter and of the nature of the objection, 
but refused to hear the evidence of the voter, on 
the ground that the lists were closed on the 
previous day, and expunged his name from the 
list of pariiament-ary voters : — Held, that the 
voter was not entitled to be heard, and that the 
revising barrister was justified in expunging his 
name from the list. Meff. v. S(>de?i^ 1 Smith, 115 ; 
66 L. J., Q. B. 183 ; [18117] 1 Q. B. 188 ; 76 L. T. 
161 ; 45 K. 234 ; 61 J. P. 150. 

A revising barrister appointed two <lays for 
the revision of the lists of parliamentary and 
municipal electors for a particular division of 
a borough, and public notice was given that at 
the end of the second day the lists would be 
j closed. At the en<l of the second day, there 
i being no more persons present who desired to be 
heard, the revising barrister declared the lists 
closed, ami disallowed the claims of all persons 
who had not appeared or whose claims had not 
been otherwise established. On the following 
day, when the revising barrister was sitting in 
court performing the work of calling out, ex- 
punging, and initialling the names of all claim- 
ants ’whose claims had been disallowed, two 
claimants, who had not appeared or been repre- 
sented on the days fixed for the revision of the 
lists, appeared before the revising barrister and 
I ]'eqiiire(l to be heard in support of their claims : 

' — Hekl, that the claimants ha<l no right to be 
heard, although at the time their names had not 
in fact been expunged from the lists. Ikr/. v. 

1 Smith, 77 ;'65 L. J., Q. B. 501 ; [18i)6] 
1 Q. B. 634 ; 74 L. T. 520 ; 44 W. R. 449 ; 60 
J. P. 390—0. A. 

Where two for one Place, one cannot rehear 
Case decided by the other.] — ^When two revising 
barristers are appointed for the same county, 
city, or borough, under 6 & 7 Viet. c. 18, s. 29, it 
is not competent for one barrister to rehear and 
decide upon a case which has been heai'd and 
finally determined by bis colleague. Mkihi v. 
PilkingUm Overseen, 18 0. B. (N.s.) 6 ; H. & P. 
92 ; 34 L. J., 0, P. 55 ; 10 Jur. (N.S.) 1237 ; 11 
L. T. 452 ; 13 W. R. 269. 

Lists to be revised, though pnhlished out of 
Time.]-— See R c/f*' v. Stanfvrth^ col. 71, 


Ought to strike out Peers, although not 
objected to.] — See Beauclumj) v. 


Agent’s Authority to represent Voter at Re- 
vision.]— At the hearing of an objection to a 
'name being retained on a list of parliamentary 
voters, B. stated that he appeared on behalf 
of the voter : and he refused to answer a ques- 
tion put to him by the objector, whether or 
not he had been requested by the voter to appear 
•on his behalf. The revising barrister declined 
to order him to answer the question, and allowed 
him to give evidence in support of the voter’s 
qualification .—Held, that sub-s. 11 of 41 and 12 
Viet. c. 26, s. 28, does not require that a person 
appearing on behalf of a voter, against whom 
objection is made, should have been authorised 
by the voter to do so. Ford v. Smerdim^ 49 J. P. 
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Mistake of, ia striking Same out of wrong List, 1 to , interfere. 
cannot be oorrected.]-See Alle., /« .r, coi. 73. | Am. £27^; 2, C. B.£5 .^^I Lntw. Eeg. 

Mistaks of 01erk of tke Peace as to Eevising | ' , ' , o /r ^ 

Barrister’s CorrectioE of Bist.] — See Brunijitt] WomeE caEsot appeal. J — ^eeJl man Y.baijara^ 
T. JJrrm7m\ col. 72. j col. 107. 


•Value of Premises, Questioa of Pact for | 
Barrister.] — See Vtwgan v. Lnclwtt^ col. 24 ; aiid 
Sherhu’h y, Steivuri, col. 60. I 

Wketlier Mistake in apelling Objector’s 2Came 
material— Question of Pact for Barrister.] — 
Sci.t I {hit on V. Hinton, col. 8.7. 

Election Judge migM review an exprep 
Decision.] — Sut..; Bowdiny Bannujlt. and Salin- 
hnny. In //*. Uytlvn v. Hamilton, col. 

Election Judge now bound by Register^ as 
revised, except in case of inKerent Incapacity. 
— See hfofcr V. Jollijfr^ ctd. VM>. 

' ' • As to wben sn Appeal lies from tbe Decision of 
a Sevising Barrister, and as to tbe Case stated 
by Mm on suck Appeal.] — Snn msen, A. 1, h, infra, 

■ ■■■,1a.' Appeals.' 
hW aho B. I, po>t (col. 168). 

On Ouastions of Evidence.] — Tlie minister of 
a iUsscnting congregation occupied premises, 
worth more than 40.s\ per aniiiini, uiider the 
trusts of a deed, one of which was, “to permit 
and suffer him. for and during his life, if he 
should so long continue minister of the con- 
gregation, to occiipY the premises rent free, 
i'he revising iiarrister found, upon the minister s 
own statement, that the appointment was for 
that, there being no appeal on 
(.{ucstious t)f evidence, it must be taken on the 
ffiuling that the minister had an equitable estate 
f<. 5 r life, which entitle<.i him to vote. liurtony. 
JJrooli^t. 2 Lutw, Reg. Gas. 197 ; 11 C. B. 41 ; 
21 L. J., C. F. 7 ; 10 Jur. 569. 

0^uallffcation in different Divisions— -Selection 
for Voting — Marking Ifame in Division not 
selected,] — The right to appeal from a revising 
barrister & tiecisicn in respect of chiinis to vote 
is still governeti by s. 42 of the Parliamentary 
Registration Act, is43. Objections made against 
a claim must relate to the right of the ^claimant 
to iiave his name inserted in a list of voters: 
and where a [)erson already entered a.s a voter in 
more rliuii one division of a parliamentary 
borough has elected the division in_ which he will 
vote, no appeal will lie from a decision directiiig 
his name to be marked as not entitled to vote in 
another division under s. 28, sub-s. 14 of the 
Parliamentary and Municipal Registration Act, 
IcSTS. Jteq. V. Lit or pool Her ini ng Harr infer, 
Fox, 875 :‘64 L. J., Q. B. 181 ; [3 895] 1 Q. B. 
1.55 ; 15 K. 128 ; 71 L, T. 636 ; 43 W. R. 220. 

From Refusal to bear Person.] — The refusal 
of a I'cvising barrister to hear a person aiq^earing 
before lii^u "is not a matter of appeal within s. 42 
of fj Viet. e. 18. O' Connor v. Hieliolnoii, Fox, 
25U. And see lieg. v. 8odm, col. 104. 

As to Sufficiency of Description of Qualifying 
Property.] — A party, whose name appeared on 
tlie regisier fur a county, was objected to, on the 
ground that the pro[)erty was not sufficiently 
<k*scribe(l therein for the purpose of being 
idcntilicd. Tlie barrister having decided that 
the description Avas sufficient, the court declined 


Stating a Second Case after Point once 
decided.— Although the decisions of the court 
: upon casas stated by revising barristers are by 
, r> 0: 7 Yict. c. 18, s. 66, declared to be final and 
conclusiA’e in the case upon the point of law ad- 
1 judicated upon, it is ueverthedess conqjetent to a 
' revising barrister, upon a future occasion, and 
between other parties, again to raise the ques- 
tion, even in relation to the same jiroperty 
qualification. Jloherfn v. Perelml, 18 0. B. 
m.s.) 86 ; H F. 121 ; 84 L. J., G. F. 84 ; 11 
i ,Iur. (N.s.) 40 ; 11 L. T. 608 ; 18 W. R. 265. See 
Webnter v. Anliton-mider-Lyne., HadJiM's Caner 
i post, col. 112. 

I m Grievance, Ko Appeal.]— The revising bar- 
rister being of opinion that a notice of objection 
was bad. allowed the objector to appeal. ^ Pro- 
ceeding, how'ever, to inquire into the validity of 
the ATotes he held them bad also, and thereupon 
struck them off (thus giving effect to the notice 
i of objection), and he directed that the iianies 
i shoiihl be reinstated if the court held the notice 
to be bad. The objector having appealed : — 
Held, that the appeal could not be heard (the 
votes’ being struck off) ; that the objector was an 
appellant Avithout a gricAmiice, and the parties, 
off had not ap>pealed. Jhnen y. Marshall, 1 
HopAV. & C. 738. 

Court will not interfere with Decision as to- 
Value of Premises.] — -See Coogan y. Lurkett, coL 
24, and Sherlock v. Steward, col. 60. 

Ifotice of, to Revising Barrister.] — ^ISTotice of; 
appeal must be given in strict accordance with 
the provisions of s. 42 of 6 Viet. c. 18. A v'crbai 
notice gi ven in proper time, that is supplemented 
by a AATitten notice deliA^ercd after the proper 
time, is, therefore, an iuAmlid notice. (Hdse y^ 
IMke, Fox, 283. 

No Appeal on Question of Sufficiency of 
Signature to Notice of Objection.] — See Hmton 
Y. Hinton, col. 85, 

Consolidating Appeals.]— The revising bar- 
rister has no piOAver to consolidate appeals that 
do not depend iijion the same state of facts, and 
upon the same decision in point of law. Prior 
Y. 5 C. B. 56 ; 2 LutvAL Reg. Gas. 45 ; 17 

L. J., C. F. 73; U Jur. 1086. 

■\Vliere the barrister found that the consoli- 
date<l cases depended upon the same point of law 
as that decided in the principal case, the court 
refused to remit the case, in order that the 
qualifications of the parties, wiiose cases^ Avere 
consolidated, might be stated. Ilntehins v. 
BvowiU Bar. & Am. 545. 

Appeals cannot be consolidated unless they 
depend upon the same precise point of Taw, to 
be decided on the same facts. Uohson v. Brown, 
1 0. B. (N.S.) 34 ; 26 L. J., C. ?. 81 ; 3 Jar. 
(N.S.) 674. 

If ax 3 peals have been consolidated which do 
not depend upon the same point of law, the court 
will dismiss the consolidated appeals. Anlm^oft^n 
Cane, 1 Hopw. & C, 48 ; 38 L. J., 0. P. 72 ; 19 
L, T. 452 ; 17 W. R. 142. 
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Where an appeal, which the revising barrister v. WoolUtt., 1 Lutw. Eeg. Cas. 597 ; 4 C B 86 • 
had intended to consolidate (indorsing on the 16 L. J., C. P. 144 : 11 Jiir. 120. ' 

ease the words “Consolidated appeal ”1, was de- The same rule is applicable to oonsolidiited 

lectiye by reason of the. person, whose name the appeals. Ih. 

reusing barrister had indorsed as respondent, Where the case transmitted to the master is 
not having consented to answer the appeal on not si.gned, as well as endorsed, the comt will 
, behalf of himself ami the other persons whose not hear the appeal, where the resixmdent does 
naxnes appeared in the schedule Held, that not appear. liurtim v. Blaliv, 11 C. B. 47. 
such defect, although fatal to the consolidation An appeal tendered within the proiier time 
^ ^ ^ Vict c. 18, s. U, did having been rejected by the officer, because the 
not aftect its vitality as a single appeal under indorsement had not been signed by the revising 
s. 42.^ Brmtt v. Lane., Colt, 307, barrister. The court allowed it to be enterc'd do 

not necessary that the indorsement on bene esse, on the fifth day of the term, due dili- 
i ^ consolidated appeal gence appearing to have been used to obtain the 

should fe^t forth the names of all the ajipellants ; signature within the first four days. Print/ y. 
It IS sufficient if it give the name of the person Bdeouit, 1 Lutw. Reg Cas. 505* 4 C B 71* 
who appeals on behalf of himself and the other 16 L. J., C. P. 10 ; 10 Jur. 028. ’ ’ ' 

appellants, the names, &c., of the other appel- Where a case transmitted is not signed by the 

lants appearing m the body of the case. Slier^ revising barrister at the end of it the court can- 

entertain the appeal. But the rospoiKlent 
w b' 29 Ji. 1.680; 22 consenthig, the court allowed the case to he 

W. ^ 127. WmUyn v. WoMett, infra, signed nunc pro tunc, liurtou v. liroults, 2 

and Brown v. famplin, col. 109. Lutw. Eeg. Cas. 197 ; 11 C. B. 41 ; 21 L. J., 

a.. «( G S 7 TM. g. 18,'.. M, c™" fi.e AS AS.i !° 

is ry C P 35 L R fr’ P ic t' V termination of the 

483 17W R aL i r J-evision sessions. When the time had been so 

croft's Case i Ho'nw & C 48 * 38* T P -'o ” extended by consent, the appeal was entertained 

L B 4 C P 3^^ n 10 T T 4^1 1 7 * w’ and endorsed by the 

UB.4Ul:,3,).),n., 19L.r,4D2, 17W.B.142. revising barrister after the sessions had termi- 

Death of Eevising Barrister before Case decision having been pronounced and 

.finally settled.]— Where a revising barrister intention* to appeal having been given 

assented to the substance of a special case Toj^Jiam v. Kelleher, 6 

agreed upon between the parties thereto, but A. 

•died without having finally settled the terms in ^ + n * i rr^i. 

which the statement should be made, the court i 'y? . ® Court.]— The notice of anappel- 

refused to allow the case to be entered AltHht. . ^ ipi'cntion to prosecute his appeal must be 


Case not signed by Respondent— Agreement Where an appeal was tendered within the first 
to waive formalities.]— The court cannot enter- term, with a notice imperfectly 

tain an appeal against a decision of a revising court .refused to allow the appeal to 

barrister, unless the requirements of the 6 k 7 entered (the defect being cured) on the fifth 
Yict. c. 18, s. 42, have been duly complied with. 

or there is a clear and unequivocal consent to Where a notice has not been given within the- 


W. B. 316. ■ Lutw. Beg. Cas. 1 ; 5 Man.&CL 1 ; 7 Scott (N,R.) 

The revising barrister for a borough, at his 1 785 ; 13 L. J., G.P.39 ; 7 Jur. 995, 
court, holclen on the 2Stli October, decided When the statement in wiuting bv the revising 
against an appellant’s claim to been the register, ^^^^^’ister is duly transmitted to the'masters, but 
and as.sented to a ease being stated for the notice of intention to prosecute the appeal is 
opinion of the court : and it was agreed that all the appeal cannot be entered, 

formalities should be waived. No case was v. Wilkinson, 1 Lutw. Beg. Cas. 5 ; 5 

agreed on till the 4th November, when the Man. ct C. 3 : 7 Hcott (N.R.) 406 ; 1 I).&;L.786: 
appellant’s solicitor submitted a dmft case to 

the respondent’s solicitor. The respondent re- affidavit ])y the clerk of the attorney to the 

fused to sign it. On the 5th November the appellant, stating that the notice, which is re- 
barrister signed the case, a.nd it was transmitted to be signed by tlie appellant, had, by 

to the court : — Held, that the appeal w-as not ®^®take, not been sent, cannot be received, as a 
complete, Ib, substitute for such notice. Ib. 

Signature and Indorsement of Case bv Noticp of fn i i ■ • i. 

Barrinter.]-!!! the ateeaceof the imteomen? the tiSs rtk ^ 

the m^ter h® no authority to enter, nor the October. The appellant’s attonev w^ taken 
;,,opurt. aunsdiction to hear, the appeaL ill in the last wee^ of tha^ moSh!anrt ^ed on 
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to be argued it he appears, though no one 
appears for the respondent €ooj 7 er v. Harris, 7 
Ihin^k a.97 ; 8 Scott (r?.E.) 921 ; 14L. J.,C,P.72. 

The court cannot entertain an appeal in the 
absence of the respondent, unless there is an 
affidaTit of service upon him of notice of the 
appellant’s intention to prosecute the appeal. 
Colville V. Jloehester Town Clerh^ 2 C. B. 00 ; 1 
Lutw, Reg. Cas. 380. 

A respondent not appearing upon an appeal 
being called on, the appeal will be dismissed, 
unless the appellant is prepared with an affidavit 
of the due service of the notice to the respondent, 
required bv the 6 & 7 Viet. c. 18, s. C2, or with' 
a special affidavit of circumstances to bring him 
within the proviso in s. 6-1. Aldwovtk or AlC 
worth V. Bore, 2 Lutw. Reg. Cas. 67 ; 5 C. B. 87 : 
17 L. J., C. R. H2. 

Appellant not Appearing,] — ^Where the respon- 
dent _ appears, but the appellant docs not, the 
decision of the revising barrister will be affirmed 
with costs, unless it appears that a similar point 
is involved in anotlier case standing for argument. 
Bage v. Perhim, Barr. & Arn. 414 ; 7 Man. & G. 
156 ; 1 Lutw. Reg. Cas. 2.5-5 ; 8 >Scott (n.r.) 083. 
S. P., Crocker v. St. Mary, Lamheth, 7 Man. 
& G. 156, n. ; 1 Lutw. Reg. Cas. 255, n. ; 8 Scott 
(N.E.) 085 ; llhite v. Prmy, 8 C. B. 18. 

Absence of Both Parties.] — Where neitiaer 
party appears the .case will be struck out, and 
the court will not, without sufficient reason being 
shewm, restore it to the paper. Waose?/ y, Si. 
Peter le. Poor Overseers, 7 Man. & G. 162 f 8 Scott 
(N.R.) 902. 

Practice on the Hearing. ] — The court will 
hear only one counsel on each side. Gadshy v. 
Warhmion, Barr. & Arm 426 ; 1 Lutw. Reg. Cas. 
136 ; 7 Man, k G. 11 ; 8 Scott 775 ; 14 

L.J., G.P,41 ; 9 Jiir. 113. 

The appellant has the right to begin. Wehh 
V. Birmingham Overneers, 5 Man. & G. 14 ; 7 Scott i 
(N.R.) 435 ; 1 Lutw. Reg. Cas. 6 ; 13 L. J., C. P. 57. ' 

The court, on the motion of the appellant’s 
counsel, reversed the revising barrister’s decision 
without argument, the respondent’s counsel 
stating that he could not support the decision. 
Jarvies v. Shrewehnry Town Clerk, 2 Lutw'. Reg. 
Cas. 182. 

Decisions of election committees of the House 
of Commons are not 3'eceivable as authorities 
upon the argument. Whitkomi v. Thoman, Barr. 
A Arn. 259 ; 1 Lutw\ Reg. Cas. 125 ; 7 Man. &: G 
1 ; 8 Scott (N.E.) 783 ; 14 L. J., C. P. 38. 

Whether Facts Sufficiently Stated.]— Senible, 
that a statement in a case, that A. had slept in 
^T. “about twelve times,” w’^as uncertain and 
insufficient ; but the revising barrister being 
p’csont in court, the court permitted the case to 
be altered by him instauter. 1 h. 

Where a case found that a claimant “ stated ” 
certain matters, it w\as remitted, upon the ground 
that it set forth evidence, and not facts. Pitts 
Y Smedley, Barr. A Arn. 344 ; 1 Lutw. Reg. Cas, 
106 ; 7 Man. & G. 85 ; 8 Scott (N.E.) 907 : 14 
L. J., C. P. 73 ; 9 Jur. 69. 

The court will not remit a case for the inser- 
U031 of a fact which the barrister considered to 
be immaterial Hinton v. Wenloeh Town Clerk ' 
Barr. ^ Arn. 257; 1 Lutw. Beg. Cas. 123 ; 7 Mam 
k G. 166, n. ; 2 D. L. 598 ; 14 L. J., C. P 37 • 

.. ... .... . . .C 


Ilf,:; 

Or allow a material omission in the case to be 
W'aived Iw consent, but will send it to be re- 
stated. Wehh V. Birmingham, Barr. & Am. 5 : 5 
Man.iS: G,14; 7 Scott (x.k)43r> ; I3L. J., C.P. 57. 

Appellant must Rely on Facto stated in^ 
and Questions raised by, Case.]— The <lecision 
of the barrister will be affirmed, if it does not 
appear from tlie fmis stated that his decision 
W'as wu-ong. v. Cotton. 5 0, B. 51 ; 2 

Lutw\ Reg. Cas. 53 ; 17 L. J., 0. P. 68, 

The court will not alUnv any objections to be 
taken upon the argameut of* the appeal wiiich 
are not raised iii the case. Simjmon v. Wilkinson,, 
Barr. A Arm 308 ; 7 IRamA G. 50 ; cS {Scott (x.R.') 
814 : 1 Lutw\ Reg. Cas. 168 : 14 L. J., C. 11 49. 

S. P., Alinn V. Benton, Barr. A Arm 324 ; 7 Man. 

A G. 66 ; 8 Scott (N.R.) 794 ; 1 Lutw. Reg. Cas. 
178; 14L. J. ,0.1143. 

y W'hen tlie statements of fact by the barrister 
involve the construction by him * of a (to 1, the 
court cannot look at the deed to see if he has 
stated the eft’ect of it correctly. Hillqrove v. 
O'Shea, Ir. R. 3 C. L. 119. 

Previous Decision of Court not Conclusive. ]i 
— The application of 6 A 7 Viet. c. 18, s. 66y 
wiiich enacts that a decision shall be final and . 
conclusive, is limited to the case in wiiich the 
decision is given. Wehster v. Ashton-nnder-Lyne 
Overseers, Had, held/ s Case, 2 Hopw'. A 0. 89 : 

42 L. J., 0. P. 146 ; L. R. 8 C. P. 306 ; 28 L. T. 
901 ; 21 W. E. 637. 

Practice where Case Remitted to Barrister,] 

— Where a case is remitted, the practice is that 
the case is handed by tlie master to the attorney 
for tlie appellant, by wiioni it is transmitted to 
the barrister, wiio returns it to tlie attorney, and 
he returns it to the master. Coogan y. iJuckett.. 
Barr. A Arm 716. 

Costs,] — Where only one side is heard, the 
successful party is entitled to costs. Allera 
Y. Hmse, Barr. A Arm 415 ; 7 Mam A G. 157; 

^ ^ Liitw\ Reg, Cas. 2,55 ; IT 

Biityt is not a general rule that the successful 
party is entitled to costs, wiierc the court hears 
only one side. Walker v. Pagne, Barr. A Arn. 
541; 1 Lutw. Reg. Cas. 324 : 15 L. J.. 0. P. 38.. 

.1 he court w'ill not give costs rhongdi (inU'' one 
side is heard, wdiere a (piestion of iawq tlie fair 
subject of a doubt, is involved. Croueher v 
Bnmne, 2 C. B. 97; 1 Lutwn Reg. Cas. 388 ; 15 
L. J., C. P. 74. 

W here the yiecisiou of the barrister is affinned 
without heariiig’ the respondent, the practice is 
to grant costs. Passingham v. Pitta, 17 0 B 
20i» J 25 L. J., 0. P. 4 ; 2 Jm*. (x.s.) 837. 

"W here the decision upon an appeal is adverse 
to The claim of franchise, semble, that the court 
will grant or withhoLl costs according as it sees 
that there was raasonalde ground for the appeal ; 
but that, where the decision against die appel- 
lant supports the franchise, cost.s will be given 
as a matter of course, ('fark v. St. Marg. Burg 
St. Ldmunds Ore rseers, 1 C. B, (x.s.) 23 : 3 Jur 
(N-S.) 645. V / . 

A l espondent wnTl not be allowmci costs where 
the case is a reasonably fit one for argument. 
Collier V. King, 11 C. B. (x.S.) 478. 

The generai rule as to co.sts, even when the 
court decKles adversely to the claim for the. 
tranchise, is to give the respondent his costs^ 
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unless the court is of opiiiioii that there was 
reasouable ground for tlie appeal upon the legal 
construction of the statutes. Harm v. 0'Chtiim\ 
Ir. E. 5 C. L. 64. 

The court iiKule an order undei* s, 38 of 41 k 42 
Viet, c. 26, for payiiicut of the costs of a success- 
ful ai.»|>eal by the town clerk, who had been 
naiueii as respondent. Xutk r. TanipUn, 8 
Q. B. D, 258, n. — C. A. 

‘When the court sends a case back to the 
revising barrister to decide a matter of fact 
which lie has referred to the decision of the 
court iustea<l of ileciding it himself, and the 
appellant then drops the appeal, the respondent 
is not entiiietl to costs. La we v. Malllard^ 
38 L. J., a. P. I7i) ; L. It. 4 0. F. 547. 

Court has m lurisdiction 0 ¥er List of Voters, 
Except where an Appeal lies,] — tSee In 
re^ coi, 73. 

2. Election of Members. 

a. The Election, 
i. The Writ. 

. As ' to ■ giving certified Copy of Writ in 
Evidence.] — See Heed v. Lamh^ col. 146. 

ii. Wotiee of Jdleethn. 

See 35 k 36 Viet. c. 33, schedule 1, part 1 ; 
schedule 2. _4?icZ f<ee B. 2, a. po.st, col. 168. 

iii. Candidatcis. 

Bisqualiheation.] — To incapacitate a person 
from being elected as a member of the house of 
commons, as •‘executing, holding or enjoying” 
a contract made for the public service within 
22 Geo. 3, c. 45, s. 1, such contract must at the 
time of the election be an executory one. Man- 
eheder Election Petition, In ee, Hoyac v. Birley, 
38 L. J., C. .P, 203 : L. E. 4 C .' F. 296 ; 20 L. T. 
786 ; 17 W. E. 827. 

Where, therefore, under a contract for the 
supply of goods, the goods had been ilelivered 
to and accepted by the government before the 
election, and at the time of the election nothing 
remained to be done under the contract except 
for the government to pay the price which pre- 
viously had become ascertained and was payable, 
the contractor was hedd not to be disqualified, 
since the contract at the time of the eiectiun was 
executed, and not within the statute. Ih. 

4'he 22 Geo. 3, c. 45, s. 1, applies only to cases 
where tiie person contracting witii the govern- 
ment knew, or ought reasonably to have known, 
that he was so dealing with the government. Ih. 

An arai^' clothier, who contracts with a colonel 
of a regiment or his agents to furnish clothing 
fur sucti regiment, is not within 22 Geo. 3, c. 45, 
ivhicii renders ail persons holding contracts for 
the public service incapable of being elected or 
sitting in the house of coinmous. Thom]} son v. 
Pcao'se, 1 Br, -ik B. 25 ; 3 Moore, 260. 

The standing eounsel to the India board is 
disquaiiiied. See 29 k 30 Viet. c. 20 ; 14 L. T. 
465. 

In 1848 Mitchell was convicted in Ireland of 
treason- felony, ami sentenced to transportation 
t . . fourteen years, tie escaped within tnat time, 
an I (iid not at’tei'wards undergo the rest of the 
sentence or obtain a pardon. In 1853 he was 
naturalised as a citizen of the United Btates, 
and was at the time of his election, 1875, a 
natural-born British subject who had become 


an alien : — Held, that he was on both these 
groundsdisqualified from being elected a member 
of the house of commons. Tipperarij Election 
Petithm, In re, Mtniim v. Seidhf, Moore \\ So idly, 
ir. R. 9 C. L. 217. 

The election of a caiidi<late for another con- 
stituency is not a disqualification. Belfast Case,, 
4 O’M. &H. 105. 

Where Bisqnalification of Candidate known 
to Electors, rival Candidate entitled to Seat,, 
though in a Minority.] — See Iley. v. Frnnldin; 
Trenek v. Xolan ; Tijywrary Elevtiou Petition,. 
In re, Morton v. Scully, col. 123; and Brink- 
water V. JJeukin, col 144. 

Conveyances for Qualification.] — The court 
will not assist a x>arty in recovering an estate 
conveyed by him for an illegal purpose, such as 
to enable the grantee to vote at an election, or 
sit in parliament. Croces v. Groces, 3 Y. k J. 
163. 

Injunction granted to restrain the defendant 
from suing for a rent-charge, granted to qualify 
him to sit in parliament, the purpose nevei" 
having been aii&wered. Plata mono v. Stajde, 
Coop. 250. 

Bill for re-conveyance of qiiaMcation to sit in 
parliament, given by father to his son, dismissed 
with costs. Ctictirt v. Perry, 6 Ves. 747 ; 6 R. R. 
28. 

Where a father assigned property to a son for 
the purpose of giving a qualification, and by a 
letter the son promised to pay the father a rent- 
charge out of tlie lands equivalent to the rents* 
the court refused to enforce the arrears of the 
rent-charge, holding the transaction to be only 
colourable. Johnstone, In re, 2 Jo. in Lat. 222 ; 
9 Ir. Eq. R. 227. 

P. being seised of an estate in a lease of lives 
renewable for ever, subject to a head-rent equal 
in amount to a rent which a sub-tenant of a. 
moiety thereof held at, executed an agreement 
in writing to let the other moiety thereof, which 
was in his own possession, to 1)., his brother, for 
the lives of D. and two others, and the life of the 
survivor, free from rent and assessments during 
B.’s life, and after that to be subject to a yearly 
rent of 350Z, : leases to be executed at the request 
of either party. There was evidence that the 
object of this gift w'as to enable I). to qualify as 
member of pariiariieiit for the city of Cork, wuere 
the lands lay. F. died intestate, in possession, 
and without having executed the lease : — Heidy 
that this agreement could not he enforced against 
the heir of F., the object of it being to give D. 
a qualification for parliament, and that there 
was no agreement for valuable consideration, 
and that as an imperfect gift the court of equity 
could not enforce it. Callaghan v. Callaghan, 
8 CL F. 374. And see 4 Ir. Eq. R. 441. 

Bight to he Present in Polling Station.] — 
See CLeoientson v. Mason, col. 120. 

Bight of Action against Presiding Officer.] — 
See Pickering v. James, coi. 12U. 

Liability of, for Election Expenses.] — Bee 
Martin v. Tomkinson, col. 119 ; Morris v. Bur- 
dett, Morris v. Cochcane, Wathen v. Sundys, and 
Muntz V, St urge, col. 126. 

Liability for Bribery by Agent of Fellow 
Candidate.]— Bee Malcolm v. Perry, col. 141. 




sx political ass^ociatioii of 20U niembers were chiefly 
supplied to the secretary by the respondent, and 
these funds were mainly spent in treating at 
■meetings held to promote the respondent’s 
election: — ^Hcld, that the secretary o'f the 
association was the agent of the responflent. 
Tru^rotf v. Benoh 44 Ij. T. 11)2* 

The circumstances which may lead to a pre-' 
sumption of agenev stated. Coilhis y, JPrlce^ 44 
L. T. 192. 

The lialnlity of candidates for the corrupt acts 
of members of political associations explained. 
Heyrcood y. Dodaon^ 41 L. T. 28o. 

The liability of candidates for the corrupt acts 
of members of political associations considered. 
Spewfer liar n, son, 283. See Walxtdl 

4 O'M. k H. 123 ; Tle.rhnm Ik 115 ; 
IThrmfcr Cnso, Ih. 153; Bocheder Case. II). 
158. 

Where the petitioner makes out a prima facie 
oase of agency, it must be aece})tc(l unless rebutted ; 
by the i-espondcnt. IhMecli y. Bidlard^ 4 
O’M. H. 84 : 54 L. T. 625. 

The law of election agency explained. Tomline 
y. Tyler, 44 L. T. 187, : 

See Manilester Case, 4 O’M. & H. 121 ; and 
Belfast Case, eol. 1 34, 

Member of Candidate’s Committee.] — A member 
of a committee which conducts an election for a 
candidate, is such an agent as will hind his 
principal by his acts. Honeijwood v. Geary, 
6 Esp. 110.^ 

Action against Member of Committee for Price 
of Eefreshments Supplied to Voters.] — In an 
action by an innkeeper against one of the com- 
mittee of a candidate at a contested election, for 
refreshments sup|died to yoters, which wej*e, in 
fact, ordered through a third party, M. : — Held, 


authority to employ canvassers, he had no implied 
authority to i)ay them, and tliereforc lie could 
not recover the amount expended from the 
candidate. Parlter, In re, 52 L. J,, Ch. 159 ; 
21 Ch. I). 408 ; 47 L. T. 633 ; 31 W. E. 212 ; 47 
J. P., 36, 516— C. A. 

Held, also, that the candidate could take the 
objection of illegality on the taxation of the bill 
of costs. Ih. 

Personal Liability of, to Canvassers.] — An 
election agent is not liable to bo sued for the 
services of persons employed by him in canvassing 
yoters, without proof of an undertaking on the 


defendant, although by law a paid agent is 
forbidden to vote. The defendant gave evidence 
to shew that the plaintiif agreerl to render his 
services gratuitously. Tlie judge directed the 
jurythatthe plaintiff was entitled to a verdict, 
unless the defendant made out to their satisfac- 
tion that tlie services were to be gratuitous : — 
Held a misclirection, and that the true question 
for the jury should have been, whether, taking 
ail the evidence together, the plaintiff had made 
out he was to be paid for the services. lUnyestoTi 
V. Kelly, 18 L. J., Ex. 360. 

Taxation of Bill, where Agent a Solicitor.] — 
The charges of soHcitors, employed ns electioneer- 
ing agents, are taxable under 6 & 7 Viet, c. 73, 
s. 37. Oshorne, I?i re, 25 Beav. 353 ; 27 L, J., 
Ch. 532 ; 4 Jur. (>T.S.) 296 ; 6 W. E. 401. 

Rut a solicitor who has been employed as an 
electioneering agent will not bo allowed to have 
his costs taxed. Oliver, In re. 36 L. J., Gh. 261 ; 
L.R.2Eq.3; 15W. E. 331. 


so authorised. Thomas v. Edioards, 2 M. k W’'. 
215 ; 1 Tyr. k Gr. 872, 

Person Ordering Eefreshments for Voters 
Liable to Pay unless known to be an Agent.] — 
If a person who "was not himself a candidate, and 
■who was noi 

refreshments to b _ 

opened a public-house at an election and ordered 
supplies -for the voter , ’ 
pay, and the 7 «fc 8 Will 
afforded him no defence, 
supplied entirely on his credit. 

Ilarrks, 6 Gar. i: P. 615, 

Payments by Agents, other than Expense 
Agent, to Canvassers— I^ot Eecoverahle from 
Candidate.] — ^It is unlawful for any election 


known to the party who supplied 
an agent of a candidate, 


he wa.s personally liable to 

3, c. 24 (repealed), 

if the goods were 
77iomm Y. 


Insufficient Eeturn of Expenses by — ^Belief.]— 
See Ihiehrose Case, col. 138. 

Costs of Eecriminatory Case.] — Bee 

Biwhme Case, col. 139. 

Procuring unqualiffed Person to Vote,] — See 
Stepney Case, 4 O’M. k H. 178. 

Candidate not Liable for Bribery by Agent of 
other Joint Candidate before Joint Candidature.] 
— 3Ialcolm v. Perry, col. 141, 
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Y. yoimnufiiiii, 1 

See aim B. 2,/., [jost, col. IK!). J 

Befiisal to I’ominatej tuiless Expenses Prepaid.] 
-—The expenses of canying into effect the pro- ! 
visions of the Ballot Act, 1872 (35 & 36 Yict. ■ 
c. 33), are to be tome in the first instance ty ^ 
the returning oiiicer. and to bo apportioned • 
between and recovered bj him from the several ■ 
candidates. v. Kepsinfftoii (Zop{7)^ 43 

L. J., C. r. 37?) : L. li. h C. l\ 720 ; 30 L. T. (510 ; ' 
22 W. B. 707. _ ■ 

The prepayment of or security for the estimated ’ 
amount of such expenses eanm-)t be insisted upon ^ 
by the n.ttiirning ufiieer as a conditioJi precedent 
to his putting the caiKlidate in nomination. Ih. - 
'When, therefore, the returning officer refused 
to nominate one of two candi<hites oti the ground 
that he declined to submit to such a demand, 
the returii of the other candidate was declared 
void. Ib. 

Persons Bisturbing the Proceedings — Powers 
of Sheriff.] — If, at a county court held for the 
election of knights of the shire, a freeholder 
interrupts the proceedings, by making a great 
noise and disturbance, the sheriff may order him 
to be taken into custody, and, caiTied before 
a justice of the peace. SpUshury y. Jlichle- 
thicaite, 1 Taunt. 146 ; 9 li. R. 7T7. 

Eesnlt of Shew of Hands immaterial, if Poll 
demanded and Bay fixed, although not Held,] 
— See Wexford Meotion Pdition, eol. 125. 

Insufficient Time between domination and 
PollingBay.] — See Clai'e Ca,ie, 4 O'M. ct H. 164. 

yi. Metitrurny^ Prmdbiy, and other Officers. 

See also B. 2, //.. post, col. 194. 

Returning Officer — Buty of, as to Annual 
Appointment of Election Auditor.] — The 17 <S; 18 
Viet. c. 302, s. 15 (repealed), enacting that, once 
in every year, in August, the returning officer 
of every comity shall appoint an electioi.i auditoi 
for and during the year then next ensuing, and 
until another appointment of election audite 
shall be made, is directory, and an appointment 
in March, 1857, ly the sheriff, who came into 
office in that month, was valid, and superseded 
an appointment made in 1854. Ilcy. y. Griffiths.^ 
7 El. & Bl. 952 ; 26 L. J.. Q. B.3i3 3 Jur. (x.S.) 
4518. 

Action against, for Refusing to Receive 

or Count Vote.] — Any person who has a right to 
vote at an election for members of pa,rliament 
may maintain an action against the returning 
officer for maliciously refusing to admit his vote, 
and may recover damages for the injury, though 
the persons for whom he offered to vote were 
elected. Ashbif v. 2 I^ord Raymond, 988; 

3 U. 320 ; 1 8mith L. C., 10th ed., 231 ; . 14 
Howell, 8t. Tr. 695. 

A person was on the register of voters for a 
borough, and tendered his vote for one of the 
candidates at a contested election for a member 
to serve in parliament for that borough ; the 
returning officer mistaking the duty required of 
him by (5 & 7 Viet. e. 18, s. 81, allowed a hcrutiiiy 
upon, and finally refused to receive and record, 
the vote. He had ceased to reside in the borough, 
or within seven miles thereof, for some ' time 


before the eleetioia, and was, therefore, not mi- 
titled to vote. In an action against the returniog 
officer : — Held, that a person on the register of 
voters, but having lost his right to vote by the 
provisions of 6 <fe 7 Viet. c. 18, s. 79,^ cannot 
recover damages against a returning officer (no 
malice existing) for refusing to .receive his vote 
at the poll. JPryce v. Belchers, 4 C. B. 867 ; 16 
L. J., 0. P. 264. 

If a returning officer, without malice or any 
improper motive, but exercising his judgment 
honestly, refuses to receive the vote of a person, 
entitled to vote at an election, no action will lie 
against him at the suit of such person. Tozer v, 
nouf 7 El. k Bl. 377; 26 L. J,, Q, B. ird ; 3 
.Jur. (N.S.) 774 ; 5 W, R. 287— Ex. Ch. 

Upon the election of a member of parliament, 
A.’s vote, having been objected to, was rejected 
bv the returning officer’s deputy, as being the 
vote of a paid agent of the candidate for whom 
it was tendered, and a note to that effect was 
entered by the deputy in the poll-book : — Held, 
that this substantially amounted to a recording 
of the vote by the deputy, whereby it became 
the duty of the returning officer, on, the inspection 
of the poll-book, to cast up that vote with the 
other votes recorded for the same candidate ; 
and for breach of which duty the returning 
[officer was liable in an action. fPGowaii v, 
Sedley, 8 Ir. C. L. R. 342— Ex. Ch. 

In an action against a returning officer, for 
refusing the vote of an inhabitant on the election 
of a member of 4 :)arliament, the malice of the de- 
fendant is an essential ingredient to support such 
action. Cnlleii v, Morris, 2 Stark. 577 ; 20 R. R. 
742. 

And malice must be proveil as well as laid. 
TJrewe x.Cimlton, 1 East, 503, n. ; 6 R. R. 346, n. 
S. P.. Milward> v. Sargea7it, 1 East, 577, n. ; 6 
R.R.'350. 

Liability of, for Refusing Copy of Poll.] 

— An action lies against a returning officer at an 
election, for 500Z. penalty, under 7 & 8 Will. 3, 
c. 25, s. 6, for not delivering a copy of th.e poll 
to a candidate, on being required. Smith v. 
PhlWps, 1 Bro. P, C. 69. 

Cannot Return Himself.]-— See Bey. v. 

Ou'ons, 2 E. & E. 86 ; 28 L. J., Q. B. 310 ; 5 Jur. 
(N.S.) 764 ; 7 W. R. 566. 

Charges of — Taxation.] — At a parlia- 
mentary election the high sheriff was the I’C- 
tuiTiing officei*, the duties being performed on 
his behalf by a firm of solicitors, one of whom 
wUvS under-sheriff. The returning officer's charges 
included a charge for professional assistance 
. rendered to him by the under-sheriff’s firm, 

■ which was disaliowei,! on taxation, on the ground 
, that no detailed account 'was sent in to the re- 
. turning officer within fourteen days of the return, 

! as required by s. 5 of the Returning Officers Act, 

: 3875: — Held, that the charge was wrongly ilis- 
: allowed on the above ground, the section not 
being applicable as between the returning officer 
. and the candidates to charges made for work 
i done for the returning officer by his own agents. 
’ Bssex Blecthyn (Simtlh- Eastern Bhisloai), In re, 
! 56 L. J.. Q. B. 356 ; 19 Q. B. D. 252 ; 57 L. T. 
; 104; 36 W. E. 44, 

The right of a returning officer under s. 2 of 
, the same act to be paid his reasonable charges 
, and expenses is, not limited to such charges only 
5 as have been vouched under ss. 4 and 5 of the 
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act, Bor is a charge made by him to be disallowed 
merely because in the account sent in by him to 
the candidates it appears under a wrong Ijeading. 
A returning officer is not limited to charging for 
such services and expenses as come verbatim et 
literatim within the description in the schedule 
to tlie act, if they are services and expenses of 
one of the kinds mentioned in the schedule. Ih. 

A charge for storing ballot-boxes from one 
election to another in order to avoid the expense 
of ])rocnring fresh ones w^as therefore allowed, 
although no such charge is expressly provided 
for in the schedule to the act. J5. 

A returning officer at a paidiara exit ary election 
is not entitled to remuneration for personal 
services rendered by him in the conduct of the 
election, under the heading of professional or 
other assistance, which he has not as a matter of 
fact employed. Shtn^edifeh (Tfoa^fon Bivhioti) 
EJ niton. In re. Waller, E^ parte, 50 L. T, 529. 

By s. 4 of 38 39 Viet. c. 84, it is enacted that 

an application to tax the returning officer’s 
charges at a parliamentary election may be 
made, within fourteen days from the delivery of 
the account, to the county court having juris- 
diction at the place of nomination for the elec- 
tion ; — Held, that an application made within 
the time specified to the 3*egistrar of the county 
court when the judge was not sitting w^as properly 
made. Beg. v. Bloimaliiry County Comi Judge, 
56 L. T. 321 ; 51 J. P. 212 — C. A. Affirming 55 
L. J., Q. B. 443 ; 17 Q. B. D. 778. 

Where the accounts of a returning officer have 
been taxed by the registrar of a county court 
under the Parliamentary Elections (Returning 
Officers) Act, 1875 (38 k 39 Viet. c. 84), s. 4, the 
county court judge has no jurisdiction to review 
the registrar’s taxation. Iteq, v. LamhethCownty 
Court Judge, 17 Q. B. D. 90: Se.e 49 & 50 Viet, 
c. 57. 

A candidate at a parliamentary election may 
take the beueiit of a taxation of the returning 
officer’s charges made at the instance of another 
candidate. The fact that he has agreed to pay 
the full charges, and was not a party to the 
taxation, does not deprive him of that right. 
Martin v, Tomkinmn. 02 L. J., Q. B. 400 ; [1893] 
2 Q. B. 121 ; 5 R. 411 ; 09 L. T. 285 ; 57 J. P. 
725. 

Irregularities of, not affecting Result.] 

— ^Bee Clare (kue, 4 O’M. k H. 163, 160. 


station, or a clerk deputed by him, whichever of 
them in fact undertakes it, to deliver to the 
voters ballot pajxers bearing tlie official mark, 
and to be present, so that each voter, before 
placing his ballot paper in the box, can shew to 
him the official mark on its back ; but prim^ 
facie, and in the absence of it appearing that & 
clerk has been deputed by such presiding officer 
to fulfil it, the duty lies on such officer. Eirker- 
ing V. Jameti, 42 L. J., C. P. 217 ; L. R. 8 0. P. 
489 ; 29 L. T. 210 : 21 W. It. 780. 

But it is doubtful ’whether there is a similar 
duty as to ascertaining, before the voters put 
their Ijallot papers in the box, whether they are 
properly marked 'with the otlicial mark. I'h. 

When the presiding officer or clerk commits a 
breach of duty, he is liable to an action for 
damages by the party aggrieved, thougli the 
breach may not be wilful or malicious. Ih, 

When a declaration sufficiently^ states the duty, 
and a breach thereof by the defendant, and after 
stating facts not sufficiently shewing the plaintiff 
is aggrieved, alleges that* “by reason of such 
neglect of duty’-, the plaintiff waas prevented from 
being elected,” such allegation is one of fact, and 
sufficient to shew the plaintiff is aggrieved. Ih. 

Register conclusive on Presiding Officer, ex- 
cept where inherent Incapacity to Vote.] — See 
Stowe V. Jollijfe, col. 136. 

Election Auditor — Eee of.] — A. was proposed 
and seconded with his own consent, as a candi- 
date at an election for a county, but withdrew 
before the shew of hands. No bids of charges or 
claims against him were sent to the election 
auditor : — Held, that he w'as nevertheless liable 
under 17 & 18 Viet. c. 102, and 21 k 22 Viet. c. 87 
(rei)ealod), to pay the election auditor the fee of 
lOZ. Edwarda v. Whitehurst, 5 H, k N. 131 ; 
29 L. J., Ex. 329 ; 1 L. T. 802 ; 8 W. Ih 183. 

Mayor to be Returning Officer in Boroughs 
not Counties of themselves.] — See Municipal 
Corporations Act. 1882 (45 & 46 Viet. c. 50), 
s. 244. 


Yii. The Poll. 

See also B. 2, h., post, col, 196. 


^bee ttare i.ase, 4 o M. k 11. 163, 166. Insufficient Time between Nomination and 

Polling Day.]— Bee Clare Case, 4 O’M, ^ H. 164, 

Expenditure of, in erecting Polling 

Booths.] — Bee Muntz \\ Sturge, col. 126. Candidate, in whose favour Shew of Handa 

was, does not, by Withdrawing after Polling 
^ — liability of, to pay Costs of Petition.]--- Day fixed, entitle the other to the Seat,]—Bee 
Bee Shell v. Ennis, col. 139. Weirford Election Petition, col. 125, 

“ — Rejection of Votes hy — Double Return,] Candidates who go to the Poll liable for 

— Bee Shell v. Ennis, col. 125, Cost of Polling Booths. 1 — Bee Muntz v, Sturge, 

coL 126. 

No Action by, against Hundred for 

Damage to Hustings,] — Bee Allen v. Ay re, col. Reasonable Time to Vote.]— Bee Aylesbury 
126. Eicision of Bucks Election, 4 O’lM. k H. 59. 


Presiding Officer— Appointment of.]— Semble, 
the appointment of a presiding officer need not 
be in writing. Ilcg, v. Gartey, 16 Cox, G. G, 
252. 

— — Duty of, at Polling Station— Right of 
Action of Defeated Candidate for Neglect.]— 
’’ ' Haader the Ballot Act, 1872 (35 k 36 Viet. c. 33), 


s the duty of the presiding officer at a poUini; 


Right of Candidate to be Present in Polling 
Stations.] — A candidate at a paiiiamoutary or 
municipal election has a genejul right to be 
present in a polling station at the election, and 
not merely a qualified right to bo present for the 
purpose of undertaking the duties of an agent, or 
of assisting his agent. Clementson v. Mason, 
44 L. J., C. P. 171 ; L. E. 10 C. V. 209 ; 32 L. T. 
325 : 23 W. R. 620. 


A ?.’f ’ ' 
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Ballot Paper — Albseace of Official Mark.] — 
balk>t pa},)er which confirms in other respects to 
the reiiuiremeiits of the Ballot Act, 1872 (35 & 36 
Viet. c. 33). i.s not roid because it has not on 
the' face of it. the official mark ilirected by s. 2 
of that act to be marked on !>()th skies of the 
bailor paper. Ficlitrlmj v. Jamc^ (L. 11. 8 C. P. 
489 : ante, col. 12n) considered. Howard^ 

55 L. J., Q. B. 273 ; 16 Q. B. D. 7311 : 54 L. T. 651 : 
34 W. IL 609 ; 50 J, P. 519. 

, Veter’s Mark on. Ballot, Paper,., Suffieieney 
4f.] — Tiic enaennent in the Ballot Act. 1872. s. 2, 
ns "to the ballot paper being secretly marked by 
the vnn,'r, is an absolute enact nieiit, and must 
theivtbre obeyed strictly, but the manner in 
which tjie voter is to mark sucii ]>aper is enacted 
only in th.e directory part of the statute, and 
the]-(4‘ore it is siitfan'ent if it is obeyed substan- 
tiailv. Woodwfiiul v. Samnta, 44 L. J., C. P. 293 ; 
L. ll 10 0. P. 733 ; 32 J.. T. 867. 

A ballot paper may be well marked, although 
the mark does not discolour the paper, or appear 
to have been made with a pencil, if from any 
circumstances the court can infer that the marks 
were intentionally ma<le. A ballot paper may be 
well marked for one caiulidate. although a great 
portion of the cross is opposite the name of 
another candidate, if the point of intersection of 
the crcsssing lines is opposite the name of the 
former. A ballot paper marked only with a cross 
on the back of the paper is bad. McLaren v. 
Milne Home, 5it L. J,, Q. B. 658 *, 7 Q. B. D. 477 ; 
45 L. T. 350 : 30 W. K. 85. 

And it has been held, that a ballot ]>apci’ ought 
Kot to be rejected because the voter's mark, 
placed on the right hand side, after the candi- 
date's name, is placed on the left of the vertical 
line delineated on the ballot paper. tShe'd v. 
Enm,% Ir. R. 8 C. L. 240. 

See Buelirase Cune^ col. 12-L 

Ballot Papers.] — Sec Circ/ice,<ttc7* f 4 O'M. 
& H, 194. 

Only Method of Voting against Candidate.] 
— In the election of a member of parliament, 
there is no way of defeating the election of one 
candidate but by voting for another. Jle,v v. 
3Iv}iday, Cowp. 530. 

Prisoner not let out to vote.] — The court 
•will not grant a habeas corpus to enable a 
prisoner, in custody upon a conviction of mis- 
demeanour, to vote at an election of a member of 
parliament. Jonat. In 4 N. & M. 340; 2 
A. -k E. 436 ; 1 H. & W. 7 ; 4 L. J., K. B., 97. 

Voter cannot he excluded by a Resolution of 
the House of Commons.] — A resolution of the 
Houfie of Commons lias no eft’ect to exclude from 
the enjoyment of tlie franchise of voting any 
person oV class in whom the right is already 
vested bv statute. Btdmer v. Xondn, K. A: G. 
321 ; 9 d. B. (N.S.) 19 : 30 L. J.. 0. P. 25 ; 7 Jur. 
{H,S.) 342 ; 3 L. T. 470 ; 9 W, R. 122, 

Voting Twice, Effect of—Personation.] — It 
was p 3 -oved that a vote had been given by some 
unknown, person in the name of a voter, W., for 
the respondent, W. aftei’wards voted for the 
petitioner ; — Held, that a vote must be added to 
the petitioner’s number and a vote deducted 
from the respondent. St, Andamvs Election^ 
4 O’M. A H. 32. 


A voter, whose name appeared twice in the 
register, voted twice for the petitioner under a 
mistaken notion that he was entitled to do so : — 
.Pleld, that the first vote was good and the second 
bad. Ih, 

S. B. having voted in the Stepney Division and 
then in Whitechapel : —Held, that the first vote 
was good, and that the second did not, unless 
given with a corrupt intention, involve the offence 
of personation. Where a voter’s name is wrongly 
placed upon the register for two divisions of the 
same borough he is entitled to elect in which ho 
will vote. Imacsofi v. Durant, 54 L. T. 684 ; 
4 0’,M. A H. 34. See Fhiulmrij Cdue, 4 O’M. A 
H. 174. 

Agent procuring TJmiualified Person to Vote.] 
—See Stepney Caue, 4 O’M. A H. 178. 

Vote of Clerk receiving no Extra Pay for 
Election Work.] — See Bnckime col. 136. 

Rejecting Vote of Paid Agent— Mote of Re- 
jection in Poll Book a Record of the Vote.] — 
See McGowan v.Sedley, col. IIS. 

Freeman on Register — Mon-re sidenee.] — See 
Londmidei^ry Case^ col. 136. 

Change of Qualifying Premises between the 
Registration and the Election.] — A voter in a 
borough, who is registered as a lOZ, hoaseholder, 
in respect of a house in E. Place, loses his vote, 
if, after the registration, and before the election, 
he removes to another house of equal value in E. 
Place, although the house to which he removes 
is in every respect within the description con- 
tained in the register. Bey, v. Ellh^ Car. A M. 
565.. ■ 

If A., who is registered as an elector for a 
borough as a 107. householder, gives up the house 
in respect of which he is registered, and takes 
another of .superior value within the same borough, 
after the registration and before the election, he 
loses his vote ; and if, before and at the time of 
the election, a new tenant has taken possession 
{.f the house that A. has left, and is paying rent 
for it, the fact that a few articles of A.’s furni- 
ture remain in the house, and that A. retains one 
of the two kej^s of it, will make no difference. 
Bcff. V. Bvwlc)\ Car. A M. 559. 

A. was indicted for giving a false answer to 
the question, whether he had the same qualifica- 
tion to vote as that for which lie was registered. 
He had occupied a house at the time of the regis- 
tration, for which he was on the register as a 
voter, but he had left it before the election, and 
the landlord’s agent had, before the election, 
given the key of it to B,, who had put horses into 
the stable and beer into the cellar ; bat B.’s rent 
did not commence till after the election : — Held, 
that in the absence of evidence of the determina- 
tion of the tenancy of A,, the indictment could 
not be supporteti Bed: v. Marm. 7 Oar. A P. 
253. 

Duty of Returning Officer as to receiving 
Votes of Persons on Register who have ceased 
to he qualified.] — See Bryce v. Bekdiers, coL 
118. 

Under Ballot Act, Register conclusive on 
Presiding Officer except where inherent Inca- 
pacity to Vote,] — See Stowe v. JoUiffe^ col, 
136, 
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Duty of Presiding: Officer at Polling Station,] 

— See Plelterhifj v. Jameg^ col. 120. 

Ballot Paper not handed to Presiding Officer.] 
— A voter wiio had been personated went to the 
poll and claimed to vote ; he answered the nsnal 
questions and took the oath^ and thereupon 
received a ballot paper ; instead of returning it 
to the presiding officer, he put it into the ballot 
box : — Held, that the vote was bad. JBiwhnm 
Om-c, 4 0‘M.' & H. 110. 

Liability of Beturning Officer for Eejecting 
¥ote.] — Bee Aglihj v. White^ col. 117 : Tozer v. 
Child, Cullen v. 'Morris, and Prewe v. Coidton^ 
col. 118. ' ■ 

Marked Begister not Conclusive that Yoter 
has voted.] — When the marked register shews 
that a voter has alrea{Iy voted, it is prima facie 
sufficient for adding his subsequently-tendered 
vote to the poll that he swears ho did not pre- 
viously vote, and that the marked register is 
wrong. When the marked register shews that a' 
voter did not vote, it is not conclusive on a 
seruciiiy. but it may be proved that the voter did 
vote, and his vote, on a paper bearing the number 
of another elector, will be valid. Sheil v. Mtuiis. 
Ir. B. 8 C. L. 240. 

Yoter called upon to Identify Ballot Paper.] 
— See Fimhury Case^ 4 O’M. & H. 17G. | 

Evidence of Voting.] — See Isaacson v. Purant^ 
col 136. 

When Votes Bull and Void, so as to Entitle 
Opposing Candidate to Seat.] — A vote given for 
a disqualified candidate is not a mere nullity, 
unless the voter had notice of the disqualifica- 
tion : and, therefore, where a disqualified candi- 
date has, under such circumstances, a majoiity 
of votes, the defeated candidate cannot claim a 
scrutiny. Beg, v. Franldin, Ir. R. 6 C. L. 239. 

A candidate in a minority, declared entitled 
to the seat, where the rival candidate had been 
unseated for dls<pialification (arising from intimi- 
dation and undue influence by himself and his 
agents), which existed previously to the election, 
and, in the opinion of the majority of the court, 
had been brought to the knowledge of the 
electors before they voted for him. Trcneli v. 
Nolan, Ir. R. 6 C. L, 464 ; 27 L. T. 60 ; 20 Wl E. 
833. 

When notice of the disqualification of a can- 
didate is brought home to the electors, who vote 
for iiim, their votes are simply thrown aw'ay. 
Tipperary Flection Petition, In re, Mo}'ton v. 
Smilhj, Mooj^e v. S&idly, Ir. R. 9 C, L. 217. 

See Pri7iJiicafey V, Pealdn, col. 144. 

,v;If Ballot Act substantially compEed with, 
and Result not affected by Mistake in Form, 
Election Good.] — Although a parliamentary 
or municipal election will be void by the 
common law of parliament, if it is so con- 
ducted that either there is no real electing by 
the constituency at all, or it is not really con- 
ducted under the subsisting election law, which 
is now an election by ballot, yet if there is no 
reasonable ground to believe that a majority of 
^ the electors may have been prevented from 
voting ipi favour of the candidate- they preferred, 
^ and if the election is substantially an election 

H ballot, the election will not he void by the 
law of parliament, notwithstanding 


there may have been mistake or misconduct in 
the use of the machinery of the Ballot Act. 
Woodicard v. iS'a?w.)7is, 44 L. J., C, P. 293 
L. R. 10 C. P. 733 : 32 L. T. 867. 

The Ballot Act, 187*2 (35 & 36 Viet. c. 33), 
s. 13, is only declaratory of what would have 
been the law applicable to elections under that 
act if that section had not existed, and therefore 
to render an election invalid for non-observance 
of the rules or forms of the Ballot Act, the non- 
observance must be so great as to amount to a 
conducting of the election contj-ary to tlie prin- 
ciple of an election by ballot, and be such that 
it eitlicr did or might have aifected the result of 
the election. Ih. 

Vote of Alien— Whether Voter a Person on 
the Register.] — Whether the vote of an alien on 
the register will be struck off on a scrutiny, 
considered. Where, on a scrutiny, one person 
claims to be the person, on the register, and it Is 
alleged that another person who does not himself 
claim the vote, is the person on the register, the 
nature of the qualification may be inquired into 
for the ]>urpose of deciding who is the voter, 
Shed V. E)tnh, Ir. R. 8 C. Lr240. 

viii. Counting the Votes, 

Ballot Papers — ^Validity,] — A ballot paper 
marked with a cross in the corner above the line; 
is void for iincertainty. Bueliroso Case, 4 O’M. 
I&H. 110. 

A ballot paper marked on the back with the- 
figures 33 was in the absence of evidence showing 
that the voter could be identified by the writing 
allowed, Buchrose Case, supra. 

A ballot paper was rejected wliicli had been 
marked with a cross on the back opposite one of 
the names and could be seen through the paper, 
aii<l a ballot paper marked on the front in the- 
usual way was allowed though there was a cross 
on the back opposite the other candidate’s name.. 
Buchrose Case, supra. 

Ballot papers with a cross opposite one name 
and a line opposite the other name were rejected, 
on the ground of uncertainty, Buclawse Case,. 
supra. 

The fact that a ballot })aper is marked with, 
a circle instead of a cross does not invalidate the 
vote. Buchrose Case, supra. 

A vote was disallowed whci'e the ballot paper' 
was marked with a cross immediately upon the 
name of a candidate, Jhiehrose Case, supra. 

Bee Cirencester Case A. O'M.&H. 194 ; McLa^'en 
Y. Milne-llontc, Shell v. Fnnls, and Achers v. 
Howard, col, 121, 

Voter entered in Poll Book as rejected should 
have been Counted.] — See ^TGowan v. Sedley, 
col 118. 

Votes wrongly rejected by Beturning Officer 
— Double Eeturn.] — vSee Shell v. Ennis, col 125. 

ix. Peclaration of Bcsult of Poll. 

Liability of Beturning Officer for Befusing 
Copy of Poll to Candidate.] — See Smith v. 
Phillips, col ilS. 

X. Beturn of Name of Successful Candidate, 

When Beturn Complete.] — The return of a mem- 
ber to serve in parliament is not made until the 
writ with the certificate of the returning officei 
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for the election, and if not so rec[uired maj^ 
if it shall appear to him cxperlient, cause to be 
erecteti, for taking the poll at siieli electioru 
different booths. And bj s. 71, all booths erected 
for the convenience of -taking polls shall be 
erected at the joint and equal expense of the 
several ctandidates : — Held, that the “ contested 
election *’ referred to in s, 68 is the poll, and the 
candidates referred to in s, 71 ,are candidates 
who so to or demand a poll. Muntz v. Sturge^ 
8 M. & W. $ 02 . 


indorsed thereon reaches the hands of the clerk 
of +lie cTown in chancein so that he may act 
noon it. PiMu Eh‘i'finti iWition, In re. IlurdJe 
T. Witruig. 48 L. J., 0. P. 20‘1 ; L. E.'b 0. P. 
4:i*> : 30 L. T. 320 ; 22 W. li. 735. 


A Eeturmng Officer cannot return himself.] — 
8f3e Meg. t, Owenn, 2 E, & E. *, 28 L. J., Q. B. 
316 : 5 Jiir, (x.s.) 764 ; 7 W. E. 5G6. 

Double Setnrn.] — At an election when there 
wore two candidates for one seat, the reriiriiing 
oflicer, by lejecting several votes given for the 
petitioner, rediiu.’url the numbers to e piality, and 
\v^l^ su*.eoriIing]y obliged, undei' the circumstances, 
to make a dtaible return. The court having de- 
ciilal tfsat those votes had been illegally rejected, 
cert ill e-d that rhe petitioner ought to iiave been 
returned. Phrii v. Ennin. Ir. E. 8 C, L. 240. 


Extra Expense caused by Eiot — ^Action against 
Hundred.] — ^Where hustings, erected at the ex- 
pense of the catididates at a contested election, 
were damaged liy a riotous assembly, and w'cre 
afterwards repaired at their expense: — Held, 
that no action could be maintained by the 
ret uiTiiug officer against the hundred, the hust- 
ings not being a buikling witliin 57 (too. 3, c. 10, 
and the pjroperty in them not being in the mayor, 
who was the returning officer. Attcn Ayrc, 3 
D. & E. 06 ; 1 L. J. (o.S.) K, B. 204. 

Candidate's Liability for— Hustings.] — A per- 
son who was nomioated and elected to serve in 
parliament for the city of Westminster, without 
being present at, or in any way interfering him- 
self or by liis agents with the elect ion, or holding 
himself out, or authorising any one else to hold 
him out, as a candidate, but afterwards took his. 
seat in the House of Commons, wms not charge- 
able with the expenses under 51 Cleo. 3, c. 126., 
3/orrtn v. Enrdeft, 2 M. & S. 212 : 14 E. E. 639 ; 
overruling S. C., 1 Camp. 221 : E) B. E. 667. 

A candidate is only liable for suck expenses as. 
arc imposed by positive statute, or by his own 
consent, express, or impffied, notwithstanding 
there may have been a long usage for the ex- 
penses being rateably defraycHl bv the candidates., 
i7/. ■ ■ 

A candidate for the represontarion of a city 
or a borough is not liable for linstings erected, 
without his owm con sent or that of his agent . / 5. 

But if he makes use of such hustings for the. 
accommodation of himself or of his^ageuts, a 
promise to contribute to the expense of m’ceting' 
tiiem will be infeiTed. I h. 

By 51 Ceo. 3, c. 126 (repealed) one of two- 
candidates for the city of Westmiuster was only 
liable to the bailiffs for a moiety of the expenses, 
of the hustings. 3Iorrln v. CbeJtraue (Eord\ 1 
M. & S. 283. 

Things expressly ordered— When Can- 
didates jointly liable. ]~If the candidates at a 
county election jointly desired the sheriff to- 
; erect hustings, provide poll clerks, and retain an 
assessor, promising to defray the expense so in- 
curred, they were jointly liable to him, notwith- 
Rtaiidiiig 18 Geo. 2, c. 18) s, 7 (repealed). Uat/ien 
i r. Sundys^ 2 Camp, 640. 

■ But if they had not jointly promised they 
i must have been separately sued ‘under 18 Geo. 2,. 
c- 18, s. 7. Ih. 

A sheriff is not entitled to charge the candi-. 
dates wdth any part of the exjjense necessarily 
incurred by him in executing the writ and mak- 
ing the return ; and for those things expressly 
ordered by the candidates they are only bountl 
to make him a fair remuneration, although he 
himself may have paid more in submitting to 
exorbitant charges usually made on such occa- 
sions.. Jh. Bee MaidesY. Ee/mngton (Lord). 
ante, col. 117. 


Eeturn where Candidate in whose favour Show 
of Hands was, withdraws before Poll.] — At a 
noniinatioii. the show of hands lieing in favour 
of A., a I'udl was clemaii<led fur B., and a day 
hxed for the poll, Afterwai'ds A. gave out that 
he w'ithdrew from the contest, and the returning 
officer declared B. to be duly elected. On a petition 
agminst his election, and claiming the seat for 
A. : — Held, that neither A. nor B. wais elected, 
but that the election was void. \Ve,rford Elec- 
th)n Pet iff on. Ir. E. 3 C. L. 612. 8ee Reg. v. 
Cooper, 30 L.‘ J., Q. B. 273 ; L. E. 5 Q. B. 457. 

In Action for Bribery the Eeturn not required 
to prove the Election.] — See Reg. v. Clark, 
col. 146. 

xi. Election Enpemen. 

What are— Meetings Preliminary to Candida- 
ture.] — 'Where a meeting is held or otlier ex- 
penses are incurred with the object of inducing 
a perscuj to become a candidate at an election, 
the question wliether the costs of tke meeting 
and other expenses are '’election expenses'’ is 
one which must be answered in relation to the 
particular circumstances of the case. Blrkheck 
V. Bullard, 4 O'H. k H, 84 ; 54 L. T. 625. 

Persons Paid to Keep Order.] — Honey 

paid by an agent ot a candidate for the employ- 
ment of persons to keep oi’tlcr at meetings con- 
nected with the election is an expense connected 
with the management and conduct of an election, 
within the meaning of s. 28 of the Corrupt and 
lileenJ Practices Prevent ioji Act, 1883, Packard 
V, tmingn, 4 OkM. H. 70 ; 54 L. T. 610. 

Subscription to Eegistration Expenses — 

Starting a Mewspaper.] — Expenses incun*ed by 
a candidate as a subscription to registration ex- 
penses need not be returned as election ex})enses. 
A candidate at the general election of 1885 
established a ne\vs[)a[>er in Aug., 1885, which 
ceased to appear in Jan., 1886 : — Held, that 
losses irienrred in connection there with need -not 
be retiuaied as election expenses. Cronnmaii v. 
Geut-*I)iu:U, 4 O'M. k H. 03 ; 54 L. T. 628, 

Prepayment of Expenses of Poll cannot be re- 
quired from Candidate.] — See Bmies v, Ken- 
mngton, A. 2, v. 

Cost of erecting Polling Booths.] — By 2 Will. 4, 
c. 45, s. 68, at every contested election the re- 
turning officer shall, if requirc<l thereto by 
or on behalf of any candidate, on the day fixed 
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— Costs of Eecrlmiaatory Casa caused “by. 
'See Om\ eoL 139. 


0oods ordered by CsMidate persoually.] — The 
fact ilijit ail order? for election ex|>eB>es 5 are to 
“Ih‘ pi veil l\y ngents of the earulidate appointed 
in writing, and all parineiit? are to lie made 
through the election auditor, not preyent 
the candidate liimeelf heing liable for goods 
•siipplietl for eh?ction purposes in pursuance of 
an order given Iw him iiersoimllv. Xarton v, 
o~ H. & is. 037 ; 29 L. J., Ex. 337 : 6 
dur.,. (.jt.S.} .. 7dS t S W. li, oSd. 


Votes of Persons making Payments not 

included in Eeturn struck off.] — >See JBueliroi^e 
€(hst\ coi, 08. 


Disputed Claims, Payment of— Eotice of Ap- 
plication for leave.] — An application on behalf 
of a candidate at a ]taiiiainentai7V election for 
an order of the high court for leave to pay a 
disputed claim within ?. 29. sitb-s. 7. of the Cor- 
I’upt and Illegal rractices .Prevention Act, 1S83, 
will not be granre<l without due notice to the 
candidate on the other side, the returning officer, 
and the constituency at large, by advertisement 
or otherwise. South Shropfikiuo ElertioiL lu re, 
54 L, T. 129 ; 84 W. 11. 852. 


Mo Action for lEegal Expenses,] — ^Vhere a 
statute prohibits, under a penalty, any persem 
from agreeing to pay certain espienses. an agree- 
ment to pay such expenses is invalid, and no 
aerirei is inamtainnble upon it, although the 
.statute does not expresdy prohibit the other 
]>arty the agrreinent from receiving sucli e.v- 
peiises. or impose a ]Mmalty on hini for so doing. 
O'Boieu V. XHtlou, 9 Ir. L. li, 318, 


Price of Eosettes for Voters innocently sup- 
plied.] — A mercer furnishing ribbons to a person 
who was a candidate for the representation of a 
•city, the riblxtns being |>artly used as presents for 
voters, and the mercer being' himself a voter, and 
Tcceiving orders for some td the libbous from 
the candidate himself, in his cfunmittee-room, 
"but not being told for wliat })ur]'>ose they were 
wanted, was entitled to recover the price of the 
ribbons from the candidate notwithstandiiiit 
7 .Sc 8 Will 3, c. 4. Jihhtrduon v. Wchder, 3 
€aiv &. P. 128. ' 


Sop aho B. 2, li., post, coi. 207. 

i. Partiofi, 

■ ' Petition presented after Death of Candidate 
Eeturned.] — At a })aiiiameiitarY election, where 
there were two candidates for one seat, the 
camlidate who had the majority of votes wa.s 
returncil aiul died, and after his death an 
elector, who then knew of his death, pre- 
sented in due time a petition complaining of the 
return, and }) raying the seat for the other candi- 
date. The court, on a motion for that purpose by 
an elector who had been admitted as a respon- 
dent, refused to set aside the petition. Tipperary 
Election Petition, In re, 3Iorton v. Galway, .Ir, E, 
9 C. L. 173. 


Action for Eefreshments supplied to Voters.] — 
hlee Ward v. Xiiuney, Itihhanuv. Criclietf, and 
Muyhee v. MaruhalU col. 148, 

Personal Liability of Agent.]— See /.onyhottom 
‘V. Jlodyeru, col. lEJ. 

Liability of Member ’of Committee for Price 
of Eefreshments supplied to Voters.] — See 
Xlwmau V. Edwarda, col. 115. 

Person ordering Eefreshments for Voters 
Liable to pay unless known to be an Agent.] — 
J8ee Thowafi v. J/arriou, col. 115. 


ii. Ahitement. 

Dissolution of Parliament after Petition pre- 
sented.] — The effect of a dissolution of parlia- 
ment while an election petition is pending, 
before the hearing of such petition, is that the 
petition drops, an<l the court will order the sum 
deposited by the petitioner, by way of security 
for costs to be returned to him. Garter v. MilU, 
48 L. J., C. P. Ill ; L. II. 9 0. P. 117 ; 22 W. E. 
818. 

iii. Grounds of. 

Personation.] — An election cannot at common 
law be avoided on the grouiul of wideh^ spread 
personation irrespective of aecnev. Belfast Case, 
4 O’xM, .k H, 195. 


Payment of Canvassers by Agent other than 
^Expense Agent.]— See I^arher, In re, col. llf>. 

Taxation of Bill, where Agent a Solicitor.] — 
8ee Osh) rue. In re, and Olirrr, In re, col, 119. 


Taxation of Eeturning Officer's Charges avail- 
able for Candidate not Party to Taxation 1 — See 
Martin v. Tomhinson. col. 119. 


Bribery.] — Sec BeaU v. Smith, infra. 


That Successful Candidate Disiiualified.] — See 
Boy. y. Fra nidi n; Trenoh y. Xolan ] i\m\ Tiyi- 
perury Election Petition, In re, Morton v, 
Scully, col. 123. 

iv. Form of. 

Bribery alleged Generally.] — In a petition 
against the return of a member, it is sufficient to 
allege that the res})ondent by himself and his 
agents has been guiltv of bribery. Beale v. 
Smith, 38 L. J., C. P.*' 145 ; L. E.‘4 C. P, 145 : 
19 L. T. 595 ; 17 W. E. 817. 


Candidate's Personal Expenses.] — Personal ex- 
penses of a camlidate, such as hotel bills, rail- 
way fares and the like, were not within 17 &; 18 
Viet. c. 102, s. 119 (repealed). Grant v. Gum- 
ness, 17 0. B, 190: 25 L. J., 0. P. 99; I dur 
(X.S.) 1217 ; 4 W. E. 198. 

Trivial unauthorised Expenses,] — A triWai 
expense, not authorised by the schedule to the 
Corrupt and Illegal Practices Ih'evention Act, 
3888. and returned amongst election expenses" 
is not Ticeessarilv illegal. Isa arson v. Durant, 
4 O'M. & H. 34 54 L. T. 684. 


Objection not Specifically Eaised.]— One class 
of voters objected to were non-resident freemen. 
The ohjeotion was not raiseil specifically in the 


Insufficient Eeturn of— Eeiief. 
rose Case, col 138. 



I 
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:ts relied, on were included in 
lel<L riiat the petitioner \ras 
class of voters specifically 
|>etitinn. and evidence upon 
■lit ted to be given. Londim-^ 


IttsnfficieEt Security amendable. ] — An 
objection to tlie recognizance that some of the 
petitioners signed it as sureties Is an objection to 
the sufficiency and not to the validity of the 
security, and is therefore amendable by a deposit 
of money. Id, 

Security returned, if Parliament dissolved 
before Petition heard.] — See CaHer v. Mills, 
coL 128. 

vii. Service, 

See Parliamentary Elections Act, 1868, s* 8. 

Service of Kotice of Eecriminatory Case against 
Petitioner.] — The notice served by a respondent 
of his intention to enter into a recriminatory 
case again.st the petitioner must be served six 
clear days prior to the trial of the election 
petition, exclusive of Sunday, and exclusive of 
the day of the trial and of the day of service of 
the list of objections. Oalway ‘Boroityh Elec- 
tion Petition, In re, Joyce v. 0''Domell,22 W, R* 


Amendment of, hy alleging Illegal Pay- 
ments and, ,BmpIoyment.]—Se,e, Bnakmse Case. 

col. 131. 


viii. PaHieulrers. 

How far allowed,] — An order having been 
made by a judge for the deliveiy of particulars 
by the petitioner to the respondent, stating by 
whom, when and where persons alleged to have 
been bribed and treated had been so bribed and 
treated, and by whom, when and where can- 
vassers had been employed and moneys paid for 
the conveyance of voters to the poll, the order 
was allowed by the court, with the addition of 
the words “ so far as known.” Maude y, Lowley, 
43 L, J., C. P. 103 ; L. R. 9 C. P. 165 ; 30 L. T. 
168 ; 22 W. B. 649. 

Where a judge has ordered particulars to be 
given of the persons bribed, but refused to order 
particulars to be given of those who have bribed, 
the court will not interfere, unless the judge is 
manifestly wrong, as it is a matter of discretion. 
Beale v. Smith, 38 L. J., C. P. 145 ; L. B. 4 
G. P. 145 ; 19 L. T. 565 ; 17 W. B. 317. 


vi. Security for Costs. 

One Surety sufficient.] — Sect. 6, sub-s. 5, 
♦of the Parliamentary Elections Act, 18G8 (31 
125), states that the security for 


A: 32 Yict. c.-P"*'], ' ' 

•costs to the amount of l.OOUA which is to be 
given at the time of presenting an election 
petition under that act, “ shall be given either 
by recognizance to be entered into by any 
number of sureties not exceeding four, or by a 
■deposit of money,” »S:e. It is a sufficient com- 
pliance with this enactment that the recogni- 
-zance be entered into by one surety only. 
Hereford {City') Election Petition, In re, Proece 
V. Pulley, 49 L. J'., C, 686. 


Scrutiny — Seat claimed,] — The i respondent in 
a parliamentary election petition, in which the 
petitioner claims the seat upon a scrutiny, is not 
entitled to obtain particulars under rule 6 of 
the Parliamentary Election Petition Rules, 1868. 
Rule 7 applies exclusively to such a case. Munro 
V. Balfour, [ISm] 1 Q. B. 113; 5 B. 23; 67 
L. T. 526 ; 41 W. R. 143 ; 57 J. P. 789. 

Extension of Time for Delivery of.] — The 
general rule of practice in election petitions, 
that particulars of corrupt and illegal practices 
will be ordered to be delivered seven days be- 
fore trial of the petition, is not a hard-and-fast 
rule, and, in determining wiiether there are 
special circumstances upon which it will act in 
extending the time, the court will take into con- 
sideration the size and nature of the constitu- 
ency, the population, and the number of voters, 
and also the number of witnesses whom it is 
proposed to caR. Lenham v. Barter (10 Q. B. J), 
293) distinguished. Bush mere y. Isaacson , [18931 
1 Q. B. 118 3 R. 88 ; 41 W. B. 124 ; 57 J. P, 

790. 


Por same Amount, whether one or two 
Respondents.] — On a petition presented against 
the return or election of two or more members 
wl'io are made respondents to the same petition, 
it is not necessary to give, on behalf of the 
petitioner, a separate security for costs in 
.respect of each respondent, but one security for 
1,000/. is sufficient, notwithstanding s. 22 of 31 
A 32 Yict. c. 125, states that for all the purposes 
-of the act such petition shall be deemed to 
be separate ] petition against each respondent. 
Mull Election Petition, In re. Pease v, Koncood, 
38 L. J., G. P. 161 ; L- R. 4 C, P. 235 ; 19 L. T. 
648 ; 17 W. R. 320. 


Petitioner must not be Surety.] — Where 
such security is given by recognizance, the latter 
must be entered into by other persons than the 
petitiouer, in order to be a recognizance within 
•the meaning of the act. Ih. 

YOL. YI. 


bribery, treating, undue influence, 



ELECTION LAW — Parlimnentary. 132 

;ces before, during and Of Particulars.']— Amendment of particulars. 

—Held, that the peti- at the trial of elcctioii iwtitions, under what 
to gi"ve particulars of circumstances allowed. ITeijicood t. 44 

1 practices committed L. T. 285 ; and Tomllne v, Tyler, 44 L. T. 187. 
ntationof the petition. See Mamlictifer tUnr, 4 OAX. & H. 120, 
itmn, Iti re, Cremer y . 

£1; 1 Q. B. 504 ; 

) ; m J. r. 100— c. A. 

, ^ See aho B. 2, 4, post, col, 207. 

rsouatioa and Bribery 

; Spencer y . IlMcruon, Jurisdiction as to.] — In a parliamentary elec- 

coL 134. tion petition the court or a judge at chanrbers 

has no juiisdictlon to mahe orders ^ against a 
Hey wood y . Dodson, 44 sitting member for iusjiection aiul discovery of 
n filler, 44 L. T. 187. documents. Moore v. Aetmard, 52 L. J., Q. B. 

285 : 10 Q. B. I). 200 ; 48 L. T. 236 ; 31 B. 


What allowed. J— A petitioner was allowed to backs of the ballot papers corresponding wnm 
amend his petition by adding allegations of the numbers on the counterfoils. Tyrom 
ille^^-al pavment, employment and hiring when thm Petition, In re. Ilaeartney Corry,lx. 
committed by persons other than the candidate C. L. 11)0 ; 21 W. li. 62 1 . ^ee Stowe y. Mliffe,, 
or his agent. Buelrose Cose, 4 O’M. & H. 110. infra. 

The court will not amend an election petition ^ 

by strikin'^ out, after the lapse of the time Inspection of Marked Begister of voters.] 
limited by%he act for presenting it, that part of Leave to inspect the marked register of J 0 ter& 
the prayer of the petition which claims the seat win be granted under the Ballot Act, 18 1 2 
for the petitioner (an unsuccessful candidate) & m Viet. c. 33), schedule 1, part 1, rule 42, 
and the allegations applying to a scrutiny viiich whether the petition against the return ot a. 
would be dependent thereon, inasmuch as this candidate at a parliamentary election does or 
would affect the rights of the constituency, does nor pray for a scrutiny. •Hon^i 
MdrkhieY. Hurst, 45 L. J., C, B. 431 ; 1 0. P. D. derson, 43 L. J.. C. P. 238 ; 30 L. T. o27. 

410 : 35 L. T. 156 ; 24 W. li. 708. _ A petition, praying a scrutiny, was presented 

Practice of election committees in this respect against the return of the respondent at a pariia- 
followed. Ih. mentary election for a borough. The petitioner 

Semble, that it is competent to the court to j applied for the leaye of the court to inspect the- 
amend an election petition at any time by j marked register of voters, the re 3 ectecl ballot- 
striking out allegations therein, where it is papers, and the counterfoils. The foregomg* 
satisffed no injurious result, or a beneficial one, ; documents had been sealed up together, and the 
■will follow : or by adding matters discovered j ground of the application was stated to be the 
after the filing of the petition. Ib. I saving of expense, for if it could be knowii who 

1 were the voters whose votes had fjeeu rejected. 


petitions has no jurisdiction to make an order petitioner ought to do auowe 
under s. 40. sub-s. 2 of the Corrupt and Illegal marked register, but that lie w 
Practices PrcYention Act, 1883, giving leave to the production of the rejected 
amend an election petition. Such an order ought the counterfoils. SUwe v, I 
not to be made ex parte. Skaw v. MeeUft, C. P. 173; L. E. 9 C. P. 446; 
[1893] 1 Q. B. 779 ; 3 E. 384 ; 68 L. T. 688 ; 41 W. E. 946. 

W. B. 4,.b .D, Interrogatories.] — ^I’he cour 

Appeal to Court of Appeal from Order settin onier interrogatories to bo deli’ 
aside Leave.] — An order under s, 40, sub-s. dent to a parliamentary eicctic 
of the Cornitjt and Illegal Practices Prevention the Parliamentary Elections A 
Act 1883, was made by a Judge not on the rota Yict. c. 125), for though s. 2 g. 
for the trial of election petitions ; this order 'was same powers, with reference tc 
clischar^^ed by a divisional court, the members it would have if such petition 
of whicfi '^vere upon the rota, on the ground that cause, t'et this is “ subject to 
the iudge had no jurisdiction to make the order : the act,” and s. 26 enacts, thai 
— ifeld*^ that the question was one of law within been made (and none have be^ 
s, 14 of’ the Judicature Act, 1881, and, therefore, terrogatories), the principle^ 
no appeal lav to the Court of Appeal without on which committees of tiie 11 
leave ShawY. BeeUtt, 62 L, J., Q. B. 375; have heretofore acted in deal 
‘f 18931 2 4 B. 59 ; 4 B. 425 ; 69 L. T. 327 ; 41 petitions” are to be observet 
■V 57 j. P. 805— 0. a, , - , election petitions under the t 



. The existence- of “special circumstances” is’ 
ttnder s. 11, sub-s. 11 of the Parliamentary 
Elections Act, 1868, a condition precedent to 
the exercise of the jurisdiction to order an 
election petition to be tried elsewhere than In 
the comity or division where the election took 
place. The fact that a scrutiny is the only 
question to be tried, or that it would be less 
expensive to try elsewhere, «are not “special 
circumstances.” Lawstm y. Master^ 62 L. J., 
Q. B, 231 : [1S931 1 Q. B. 245; 5 E. 152; 68 
L. T. 60 ; 41 W. E'. 221 ; 57 J. P. 806. 

Where the allegations of fact in a parlia- 
mentary election petition are not in dispute but 
are specifically admitted by the respondent so 
as to render it unnecessary at the trial to call 
witnesses from the district in which the election 
took place, the court may oider the petition to 
be tried iu Loudon on the ground that “special 
circumstances” exist within the meaning of 
s. 11, sul>s. 11, of the Parliamentary Elections 
Act, 1868 (31 k 32 Viet. c. 125), which render it 
desirable that the petition should be tried else- 
where than in the county or division where the 
election took place. Arch v. Bentmck, 56 L, J., 
Q. B. 458 ; 18 Q. B. I). 548 ; 56 L. T. 360 ; 
35 W, E. 476. 


Application for leave — Affidavits,] — In the 
affidavits tisod u]jon an application under s, 36 
(repealed) of the Paiifamentarv Elections Act, 
1868 (31 k 32 Viet. c. 125), for leave to with- 
draw a petition against the return of a member, 
it is not enough for the petitioner and respondent 
to swear that “ to the best of their knowledge, 
information and ]>elief, the withdrawal of, or appli- 
cation to wirhdrawv the petition is not the result 
of any corrupt arrangement, or in consideration 
of the withdraw'al of or application to withdraw 
any other petition.” They must make a positive 
affidavit that they have not been parties to any 
corrupt aiTangeraent, and deny, to the best of 
their knowiedge, information "and belief, that 
any such arrangement has been made their 
agents. The existence of any such arrangement 
must also be denied by the agents themselves. 
Lwminsitcr Bleet’nta PctHuni, In re, Johnson v. 
Btnili’ui; Nottingham MecHon Petition, In re, 
Isaac V. Stviey, 5 C. P. B. 553. 

Of Charges of Corruption.] — The court will 
not actively sanction the withdrawal of charges 
of corruption. Buolon v. Garjit, 44 L. T. 287. 

What Costs allowed on.] — See Pemlrolte 
BJeefion Petition, In re, Hughes v. Aleyricli, 
col. 141. 

Ho Order against Parties for PuhEc Prose- 
cutor’s Costs when no Trial.] — See Paseoe v. 
PaUstim, coi. 139. 


Attendance of Witnesses.] — The court has 
no jurisdiction to apprehend persons who evade, 
service of subpoenas. Heytcood y. Dodson, 44 


Evidence — Of Tampering with Petitioner,] — 
Evidence of an attempt to get a petitioner out 
of the wmy is not admissible. Ih, 

Oral, as to Contents of Postal Order.] — 

witness admitted having received a postal order 
from an agent of the respondent. The court 
allow’-ed the witness to be asked what was the 
amount of the order, though no subpoena duces 
tecum had been served nor had the post-office 
authorities been ordered to produce it. London- 

J A’i\r XT o/:; 


dsrnj Case, 4 OAI. & H. 96. 

Telegrams.] — The post-office authorities 

may be ordered to produce specified telegrams. 
Tomline v. Tyler, 44 L. T. 187. 

Of Personation and Bribery not men- 
tioned in Particulars.] — Leave w^’as given to go 
into four cases of personation not mentioned in 
the particulars wirere agency Avas not aileged to 
shew that there had been an extensive system of 
personation. But leave was refused to go into a 
case of bribery by some person unknown which 
was not referred to in the particulars, as the 
case alleged xvas not very important or serious. 
Belfast Case, 4 O’M. k H. 105. 

— Of Personation,] — Evidence in cases of 
personation w\as allowed to be given before proof 

Belfast Case, 

u'ge of personation evidence of con-, 
with an agent after the poll were 
Belfast Case, supra. 

Of Bribery — Previous Promise.] — The 

particulars alleged that A. bribed B. on certain 
days. Evidence of a promise made on an earlier 
day, not named in the particulars, to B. by A., 
that he should he bribed, was tendered : — Held, 
admissible as a link in the chain of proof. Collim 


xii. Trial, 

Since the Parliamentary Bleetions Act, 1868, 
clretion pefltUms are tried hy the judges instead 
of hy y}arliamentary committees. 

Place of.] — The powmr to change the place of 
trial of an election petition imder the Pariia- 
nicntery Elections Act, 1868 (31 & 32 Viet, 
c. 125), can be exercised only by the court and 
not by an election jiulge. fewheshury Bleetion 
PetMion, In re, CoUms v. Price, 49 L. J.. 0. P. 
085; 5 a P. B. 544. 

Bomble, the court will not exercise such power 
unless there are special circumstances more than 
mere inconvenience why the trial should not 
be had in the borough or county (asAhe case 
may be) to the election for which the petition 
relates. Ih, 


admitted. 



ELECTION. IjKW-~-Pmimmentary. 


Of !l!reatmf not in Particulars.] — Evi- j 

dence of numerous cases of indlTidual treating j 
not specified in the particulars is not admissible j 
to proTe general treating, Spencer v, Ilarruoji ^ ; 
44 L. T. 283. 

Proof of Agency.]— -Where the petitioner 

makes out a prima facie case of agency, it must 
be acce]ited unless rebutted bv the respondent. 
Birhheeh y. Bullard, 54 L. T. 625 ; 4 O’M. & H. 
84. See also Aijleslmry Birmm of BueJis, 4 
O’M. k H. 59, 

Eeport of Court at Prior Election not 

conclusive as to what took place at that 
Election.] — When an unsuccessful candidate 
petitions, a recriminatory case of bribery is gone 
into against liirn. and the jmlgc certifies his 
opponent not dnly elected, and reports a belief 
in the purity of the election on his part, on a 
petition against iiim as the successful candidate 
at a second election, cases of bril>ery by and for 
him at the previous election may be inquired 
into, at least if not known after the use of due 
diligence, and so not gone into on the recrimina- 
tory case in the previous petition. Sterens v. 
mieU, 40 L. J., 0, P. 58 ; L. E. 6 C. P. 147 ; 
23 L. T. 622 ; 19 W. E. 182. 

Of Cormption at Previous Elections.] — 

Evidence of corruption at previous elections 
by the political party to which the petitioners 
belong, is irrelevant. Spencer v. Harrlsoyi, 44 
L. T. 283. 

Of Statements hy Agent] — Statements 

made after an election by an agent are not evi- 
dence against the candidate. 2omUne v. Tyler, 
44 L. T. 187. 

Of Payments hy Agent.] — Evidence of 

corrupt payments made after the election by an 
agent is admissible. Buxton v. Garjit, 44 L. T. 
287. 

Of Conversations.] — Evidence of conver- 
sation after the polling day is not usiuiliy ad- 
missible, Heywood v. Bodtum, 44 L. T. 285. i 

Of Bioting.] — What is sufficient evidence i 

of rioting considered. Meywoud v. Dodson. Ib. 

Person charged with Bribery not called.] 

— When evidence of bribery })y an active sup- 
porter of the respondent is given, the court will 
draw unfavourable conclusions from the neglect 
or refusal of the person so charged to explain 
his conduct in the witness box. Collins v. Price, 
44L. X-192. 

i 

Allowed-of Pacts in Particulars, though ' 

Objection not specifically raised in Petition.] — i 

See Londonderry Case, A. 2, b. iv. 

Of Disqualification — Birth Certificate.] 

In order to prove that a voter was a minor a | 
certificate of birth was tendered in evidence | 
which contained an incorrect statement as to 
the mother’s name : — Held, that the certificate 
was prima, facie evidence of the date of the 
birth. Londonderry Case, 4 O’M. k H. 96. 

Scrutiny-— Yote of “ Clerk to Election Agent.] 
—A regular clerk to the election agent of one 
of the parties addressetl envelopes and did 
other wmrk in connection with the election, but 
no increase of salary or payment was made to 


him in respect of such employment : — Held, that 
his vote must be allowed and that he was n.ot a 
“ clerk,” within schedule 1 of the Corrupt Prac- 
tices Act, 1883. BueJirose Case, 4 O’M. ck H. 110, 

Begister when Conclusive as to Eight 

to vote.] — On a scrutiny there is no power to 
inquire whether or not certain inhabitant occu- 
piers should have been rated under 30 k 31 Tict. 
c. 102, s. 3, ill order to entitle them to vote, wdien 
their names were on the list of voters, and no 
' objection w’as taken to them before the revising 
barrister, and no express decision w^as given by 
him as to their right to be registered. Salisbury 
Election Petition, In re, Byder v. Hamilton, 
38 L. J.. G. P. 260 ; L. R. 4 0. P. 559 ; 20 L. T. 
444 ; 17 W, E. 795. 

Where a matter of fact has been fairly raised 
before the revising barrister, and he has heard 
it, and come to an express decision upon it, then 
his decision may be reviewed by an election 
judge — in order to see that injustice has not 
been done — under 6 & 7 Viet. c. 18, s. 98 
I (repeale<l). Beicdley Borough, 22 L. T. 202. 

I A revising barrister decided that a notice of 
j objection was bad when it was good : — Held, 
I that this was an express decision reviewable by 
i the election Judge, and giving him jurisdiction 
i to inquire wiiether the vote of the person ob- 
'■ jected to wms good or bad. Ih. 

Under the Ballot Act p35 & 36 Viet. c. 33), 
s. 7, the register as settled by the revising 
barrister is conclusive, not only upon the pre- 
siding officer at the election, but also on the 
judge W'ho tries an election petition, except in 
the case of persons who have an inherent in- 
i capacity to be electors, such as peers, certain 
i persons disqualified by holding particular offices, 

! and persons convicted of crime. Stoxce v. JolUfe 
: 43 L. J., C. P. 265 ; L. E. 9 C. P. 734 ; 30 L.‘T. 

: 795 ; 22 W. R. 911. 

Freeman on Register — Eon-residence.] 

— Non-residence of freemen w’ho are upon the 
register is not a ground of objection to their 
exercise of the franchise. Londonderi'y Case, 
4 O’M. & H. 96. 

Removal from Qualifying Premises 

between the Registration and the Election,] — 
See Beg. v. Ellis, Beg. v. Bolder, and Bex v. 
Harris, col. 122. 

Party bound by Ms List.] — Finsbury 

Case, 4 O’M. & H. 173. 

Court may Inspect Voting Papers.] — It 

is eompetent for the judges at the hearing of an 
election petition to examine a voting paper 
before the vote given thereupon is proved to 
have been bad. The provisions of the Ballot 
Act against inspecting voting papers do not 
apply TO the court. Isaacson v. Durant, 54 L. T. 
084 ; 4 O’M. & H. 34. 

Evidence of Voting.] — The statement on 

oath of a voter that he had voted in two divisions 
of the same borough is evidence of the vote given 
in the latter division, wdthout the further pro- 
duction of the voting paper. Ib, 

Voter called upon to Identify Ballot 

Paper.] — See Finsbury Case, 4 O’M. & H. 176. 

-Votes of Persons making Payments not 

included in Return of Election Expenses struck 
off,] — See Buch'ose Case, col. 68. 
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•Ballot Paper not void because of ] been,, made'before tbe-coart had given a decision 

Absence of Official Marie,] — See Aelien v. npondheihatter. Londonderry Case.^4i O'M. 
litMmrd, col. 121. '96. 


Effect of voting twice- — Personation,]— 

See St. J mlrewti Elcvtmii^ and iHaacmn \\ Durant^ 
coL 122. 

Marked Eegister not conclusive as to 

whether Voter voted.l — See Shell v. Ennis^ col. 
123. 

Vote of Alien — Inquiry whether Voter 

the Person on Eegister. j — See Shcil v. Eiuik. 
coL 124. 

Ballot Papers— Validity ,] — ^mBuchnm 

€am\ col. 124. 

Eefireshing Witness’s Memory.] — A witness’s 
previ(a,is written stateinent may be used to refresh 
his meiuorv when exhausted, lie y wood v. Eodmti. 
44 L. T. 285. 

A |)revious -written statement of a witness may 
be used to refresh his niemorv. Bnwton. v. Garfit, 
44 L. T. 287. 

A friendly witness may not be asked in examin- 
ation in chief as to his previous written deeda- 
ration, for the piii'pose of refreshing his memory, 
where he is being examined for the purpose of 
striking off the vote of another person on a 
semtinv. JleLaren v, Milne llurne^ 44 L. T. 
289, 

Witnesses ordered out of Court.] — See Mont- 
gomenj Cnse^ 4 O'M. &: H. 167. 

Witnesses called by Court.] — See Montgomery \ 

,Ch,w?y '4' O Al. H. 469. I 

Eespondent called by Petitioner — Conduct of ; 
Case.] — To call the respondent and his agents as ' 
the sole witnesses in support of a petition, and to ' 
treat them as liostile witnesses, is not the proper ! 
w’ay to conduct a petition. Cnmman v. Gent- ■ 
Barn, 4 O'M. A H. 9,8 : 54 L. T. 628. ! 

Privilege of Voter Witness.] — An elector may 
not be asked his political opinions unless he has 
previously avowed them. Tomline v. 2V/frv, 44 
L. T. 187. 

locus standi of Public Prosecutor.] — Counsel 
representing the public prosecutor are not en- 
titled to cross-examine -witnesses or address 
the coui't until proceedings are about to be 
taken against the offender. Bucltnmc Case. 4 
O’M. A H. 110. 

'The public prosecutor is not entitled to ad- 
minister a general cross-examination, without 
definite object, to ever}" witness called in the 
course of the hearing of a petition. Cross- 
examination with the view of shewing that a 
mistake lias been made in giving to one voter 
the paper intended for another is not admissible, 
Isaacson v. Du naif, 54 L. T. 684 ; 4 O’M. A H. 34. 

Intervention of Public Prosecutor,] — See Wal- 
sall Ctma 4 O’M. A H. 123 : Ilewham Case, U. 
143, 152 ; Worcester Case, Ih. 155 ; liochester 
Case, Ih. 157, 161 : 3Iontgomery Case, Ih. 167. 

Time to apply for Case,] — The court refused 
to state a case as to the validity of certain votes 
on the ground that the application should have 


Eeserving Points of Baw.] — See Achers v. 
Howard, 4 O’M. & H. 65. 

Decisions of Committees of House of Commons.] 
— Decisions of committees of the House of Com- 
mons in cases of election are no authority in 
courts of law. A^ash, Ew parte, 1 Deac. A 0. 
449, 

Eecriminatory Charges — Claim to Seat aban- 
doned.] — When the respondent’s election is 
declared void, and the petitioner then abandons 
his claim to the scat upon a scruti’uy, whether 
the respondent can proceed to prove his recrimina- 
tory charges, qmere : — Per Lopes, J., if the peti- 
tioner were to be elected upon -the vacancy 
caused by the avoidance of the respondent’s 
election, these recriniiiiatory charges of corrup- 
tion at the lirst election would avail anyone 
petitioning against the return of the former 
petitioner at tlie second election. I^usoott v. 
Bemn, 44 L. T. 64. 

Application for Belief — ^Insufficient Eeturn of 
Expenses.] — The court granted an apfilication. 
by the petitioner and his agent from the con- 
sequences of an insufficient return of election 
expenses bv the election agent. Buckrose Casey. 
4 ObM. A H. 110. 

Evidence after Election declared Void.] — Mo 
one but the sitting member can be examined 
after the election has been declared void. Buxton' 
V. Garnt, 44 L. T. 287. 

Petitioner cannot be petitioned against, when, 
declared elected,] — ^^Vhen a petition claims the- 
seat for one of the defeated candidates, and the 
judge on the trial of the petition decides that 
such candidate w'as duly elected, his decision is 
final, and a petition against the return of such, 
candidate cannot subsequently be presented 
under 31 A 32 Viet. c. 125. Taunton Election 
Petition. In re, Way good, v. James. 38 L. J., 0. P. 
195 ; L. E. 4 C. P. mi ; 21 L. T. 202 ; 17 IV. E. 
824. 

Bribery — Eeport of Court.]— -In a case where 
bribery is proved the court has no power to 
report, under s. 22 of the Corrupt and Illegal 
Practices Prevention Act, 1883, that the oifence 
is of a trivial nature, and ought not to void the 
election. BirhhccU v. Bullard, 4 O’M. A H, 84 ; 
54 L. T. 625. 

Eeport of Judge as to Bribery by Candidate,] 
—See Grant v. Paglmm, col. 68. 

Prosecution of Persons reported.] — The 
initiative in cases of prosecution of persons 
reported by the court should be taken by the 
attorney-general. Belfast Case, 4 O’M. A H. 
105. 

xiii. Costs. 

^ Judgment for, delivered on Bay Parliament 
dissolved.]— The delivery of judgment upon an 
election petition upholding the "return of the 
respondent thereto and awarding him costs, 
began at 10 a.m. and finished at 10.35 a.m. The 
report of the judge and his certificate was sent 


ill 
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by the post at noon to the speaker, of the HoTise i copies of the shortbaiid-wrlter’s notes ; (2) he is • 
of Commons. Upon the same day upon which eiititled to the expenses of the witnesses bona fide 
the foregoing judgment was deli'vei'ed parliament summoned, though they have not been produced ; 
was dissolved by a royal proclamation, but the (3) the registrar’s certificate is not necessary to 
exact time when the proclamation was issued by entitle him to expenses of witnesses ; (4) he is 
the Queen was not ascertained. The judge’s entitled to the cost of an illustrated map of the 
report and certificate did not reach the speaker country ; (5) he is entitled to a retainer of ten 
before the dissolution : — Held, that the delivery guineas paid to each of the two senior counsel ; 
of the judgment and the order for the payment (6) he is entitled to the fee paid to junior counsel 
of the costs being judicial acts, must be taken to on the hearing of a case reserved ; (7) he is 
have happened before the dissolution, and that entitled to the costs of proceedings to draw 
by force thereof the respondent was entitled to money out of court ; and (8) the master, in cxer- 
his costs after the parliament had ceased to exist, cising his discretion as to the number of counsel, 
TauTdon Mectmi, 1% re, Marshall v. Jaims, 43 the amount of their fees, the number of con- 
L. J., C. P. 281 ; L. E. 9 C. P. 702 j 30 L, T. 559 sultations, the amount of consultation fees and 
22 E. 738. refreshers, and the expenses of subpoenas to wit- 

nesses, telegrams and messages, ought to have 
Overloaded Petition.]— An overloaded petition regard to the difficulty, magnitude and import- 
will be visited with costs, even if it is successful, ance of the particular case. Trench v. JSolan, 
JEtirlibech v. JBullard, 54 L. T. 625 ; 4 O’M. & H. Ir. E. 7 C. L. 445 ; 21 W. E. 640. 

84. See also Adders v. Howard, 4 O’M. k H. 65. Upon the taxation of the costs of a parliamen- 
tary election petition, it is within the discretion of 
Of recriminatory Case.] — Costs of the petition the master to allow a lump sum for Instructions 
were ordered to follow the event, but the peti- for brief,” provided the items making up the 
tioiier was ordered to pay the costs of the lump sum have been brought before him, so as 
recriminatory case caused by an insufficient to enable him to determine whether it represents 
return of election expenses by the petitioner’s reasonable and proper charges. Barnstaple Meo- 
•election ao-ent. Buckrose Case, 4 O’M. k H. thn Petition, In re, Fleming v. Cave, 44 L. J., 
110. G. P. 200 ; 32 L. T. 160. 

On taxation of costs in a petition under 
When Petition caused by Eeturning Officer’s an order directing the petitioner to pay the 
Idistake.]— A retoning officer, acting bona fide, respondent’s costs, there is no objection to 
put such an erroneous construction upon a section the master adopting 100 guineas as the fee to 
■of the Ballot Act asrcnderala petition necessary : be allowed for senior and 75 guineas as that for 
the court declined to order him to pav any part junior counsel as an average for ordinary cases, 
■of the costs. Sheil v. Enyiis, Ir. E. S" C. L. 240. but he must exercise his discretion in each case, 
The returning officer having acted on bis own and not allow these fees as a uniform standard 
mere motion, and without the interference of without reference to the particular case : he 
either candidate, the court decided that the should allow consultations from time to time m 
petitioner and respondent should each bear his addition to daily refreshers ; and though, as to 
■own costs. J5. preliminary expenses and instructions for brief, 

the court will not interfere if the master has used 
Of Attomey-0eneral or Public Prosecutor.]— his discretion, unless he is shewn to be wrong, 
Costs were ordered to follow the event ; but the yet the parties are eiititleil to have his judgment 
-costs of the attorney -general w^erc not allowed on the claims instead of an allowance for one 
on the ground that they w^ere incident to the sum in gross to cover them ; and an unsuccessful 
administration of the law. Londonderry Case, appeal to the court by the sitting member against 
4 0’M.& H. 96. Belfast Case, 4 O’M, k li. the decision of the judge at chambers is colla- 

teral, and the court having disposed of the costs 
Where a petition is utterly unfounded the on the motion, the respondent is not entitled to 
costs of the public prosecutor will be ordered to them. Tam worth Election Petition, In re, 39 
be paid by the petitioner. Crussman v. Gent- L. C. P, 89 ; L. E. 5 C. P. 172 ; 22 L. T. 98 ; 
Haris, 4 O’M. k H. 93 ; 54 L. T. 628. 18 W. E. 605. 

The 43rd section of the Corrupt and Illegal On the taxation of the costs of a petition, the 
Practices Prevention Act, 1883, applies only to number of witnesses to be allowed, the length of 
the costs of the director of public prosecutions at the briefs and proofs, the number of counsel, 
the trial of the petition, and when the petition is and the amount of their fees, and the incidental 
withdrawn the court has no power, under the expenses of the trial, are matters for the master’s 
41st section of the Parliamentary Elections Act, discretion, subject to the control of the coart 
1861. to order the preliminary costs of the direc- where a proper case is shewn for its interference, 
tor of public prosecutions, and the costs of the The master, on taxation of the petitioner’s costs, 
inquiries made by him to be paid by the parties, disallowed fees for consultations during the trial ; 
Pascoe V. Pideston, 54 L. T. 733 j 50 J. P. 134. the court, in acconlancc with the Taniworth Case 

(supra), directed him to revievr his taxation in 
On what Scale.]— Under the 44th section of that respect. Tillctt v. Stracey, 39 L. J., C. P. 93 ; 
the Corrupt and Illegal Pmctices Prevention L. E. 5 C. P. 185 ; 22 L. T. 101 ; 18 W. B. 631, 
Act, 1883, the cost of an election petition will The master disallowed a moiety of the charges 
usually be allowed on the higher scale, in accord- paid to the under-sheriff on the trial : the court 
ance with the old practice under the 41st declined to interfere, i h. 
section of the Parliamentary Elections Act, 1868, Although the amount of the reasonable ex- 

peuses to be paid to any witness in an election 
petition may, under 31 k 32 Viet. c. 125 (the 
Taxation of.] — ^A petitioner being awarded Parliamentary Elections Act, 1868), s. 34, and 
. the costs of a petition, (1) he is entitled to r.5of its x\dditional Gen oral Eules, January, 1875, 
be recouped the sums actually paid by him for be ascertained and certified by the registrar, hia 
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< 3 :ertificate is not conclusiTe of the amount as 
between the petitioner and respondent ; but it 
is, as part of the general costs of the petition, 
subject under s. 41 to taxation b^' a master, who 
must exercise his discretion on the expenses 
<jeiti!ied, 2IcL(U‘eu v. Home, 50 L. J., Q. B. 658 ; 

7 Q. B. I). 477 ; 45 h. T. 350 ; 30 W. B. 85 ; 46 

J. P.85, 

On taxation of the costs of a petition for 
bribery, treating and undue influence, when the 
petition is only withdrawn three days before the 
trial, and an order is made that the petitioner , 

. tsliall puj tlio rcspondeii t’s : costs, uhc . rcspondent , 

I is entitled to all costs that could be reasonably 

,ji ineuri*ed by an attorney for his client up to that 

time : and reasonalfle expenses incurred before 
delivery of particulars are to be allotved. Pemi- 
hrolio EleefUm PefHhn, In /‘C, Ifuqhen y. 3fei/nel\ 
m L. J-, C. P. 249 ; L. B. 5 G. P. 407 ; 22 L. T. 
H--' 482; 18W. K. 806. 

Ftjes to the respondent’s counsel on their briefs 
are not to be disallowed, if they are delivered a 
reasonable time before the trial, even if that is 
before particulars are delivered. I b, '■ 

!|f c. Corrupt and Illeg-al Practices. 

See aim B. 2, w., post, col. 214. 

i. Erlberij, 

By Candidate.] — Charges of personal bribery 
by candidates ought not to be made recklessly, 

* and when made without reasonable care and 

investigation, the making of them may be visited 
with the payment of the costs thereby occasioned 
in any event. Per Hawkins, J. : — The costs 
incurred in the time consumed in trying charges 
of corrupt practices, wdiich fail in proof, are to 
be borne by the party so failing in proof of 
them, although he may succeed upon the general 
issue, lllgden v. PuHnmoro Edteaeds^ 44 L. T. 64. 

By Agent.] — A single case of bribery by an 
sigent renders an election void. A circular letter 
siddressed by a candidate to his constituents 
must not be interpreted with the same strictness 
■SIS a commercial document. JErlihech v. Bul- 
lamh 54 L. T. 625 ; 4 O'M. & H. 84. See also 
AijJeeihunj Eli'hmi of EueM, 4 O’M. &; H. 59. 

By Bellow-Candidate's Agent prior to Joint 
Candidature.] — When a candidate for election to 
parliament had been guilty of bribery through 
his agent, by reason of acts committed by such 
ugent to procure votes for liim at the election, 
and subsequently to such acts of bribery another 
■candidate coalesced with him in ignorance of any 
previous corruption, and having no reason to 
suspect its existence :~HcId, that such last- 
mentioned candidate was not liable by reason of 
the joint candidature to be unseated in respect 
*of such acts of bribery. Jlnteohn v, Parn/^ 44 
L. J., G. P. 121 ; L, R. 10 G. P. 168 ; 31 t. T. 
845;’ 23 W. B. 322, 

Travelling Expenses.] — To ofler a voter his 
travelling expenses with the intention of in- 
ducing iiim to come and vote for a given 
candidate is bribery, and the Corrupt and Illegal 
Practices Prevention Act, 1883, has not altered 
the law in this particular. Packard v. Colllngs. 
4 O’M. & H. 70 ; 54 L. T. 625. 

Where two out-voters were requested by letter 
to come to vote for a particular candidate, and 
did so without any promise of payment of their 


travelling expenses, and after they had voted | 

were paid a sum equal to the flrst-class railway j 

fare fi*om the place whence they came and back, | 

although they had in fact travelled third-class, a | 

fact which was unknown to the persons who 
paid them Held, the facts proved disclosed no 
corrupt payment by the person who rerjiiested 
them to coine, or the person who paid them the 
flrst-class fare. Pigden v. Passmore Edwards j 
44 L. T. 192. 

Payment to voters by way of travelling ex- 
penses of more than the sums actually expended 
in travelling is bribery. The court views with 
suspicion payments which are illegal, although 
they do not necessarily avoid an election. Tomline 
Y. Tgler, 44 L. T. 187. 

Semble, that where the same sum is given to 
every voter coming from the same place, to an 
election, for his travelling expenses, it is bribery ; 
and it is not the less so, though all the candi- 
dates agree in the payment of the same amount. 

Be mb ridge v. Iloberfs, 5 Car. & P. 186. 

An election was alx»ut to take place at C. S. 
was one of the candidates. In the committee- 
room of S. the question was discussed whether 
the expense of bringing up out-voters was legal. 

S., after referring to a law book, said that it was, 
but limited it to the payment of expenses out of. 
pocket. A circular had been previously prepared 
and printed, requesting out-voters to come up 
and vote for S. Upon S. making this declaration 
of his opinion a clerk to an agent of S. (without 
any express direction from S., or from the agent) 
wrote at the bottom of each circular, “ Your 
railway expenses will be q>aid.” A voter, who re- 
sided at H., received one of these circulars, with 
the added note. He came to C., voted for B. and 
afterwards received the sum of Ss., the expenses 
to which he had bona fide been put by his jour- 
ney : — Held, that the woi'ds added to the circular 
must be treated as WTitten by the authority of 
B. ; that the promise and payment w’-ere for- 
bidden by 17 & 18 Viet. c. 102, s. 2, and that for 
the purposes of that act they must be treated as 
corruptly made. Cooper v. Slade, 6 H. L. Gas. 

746 ; 27 L. J., Q. B. 449 ; 4 Jur. (K.S.) 791 ; 6 
W. E. 461. 

A letter was written to an out-voter requesting 
him to come to a borough, and record his vote for 
S. A postcript added, “Your railway expenses 
wdll be paid.” The voter did come and vote as 
requested ; his travelling expenses were paid : — 

Held, that the promise and payment constituted 
only one act of bribery within 17 & 18 Viet, 
c. 102, s. 2, and that consequently two counts, 
one for the promise to pay, and one for the actual 
payment, could not be supported. Iln 

Receipt of Honey after Election.] — a 
voter at an election for members of parliament 
had received money after the election was over, 
but there was no proof of a prior agreement to 
accept it t— Held, that this was not an offence 
within 2 Geo. 2, c. 24, s. 7. Mimtingtower v, 

Gardiner, 1 B. & 0. 297 ; 2 B. & R. 450 : 1 
h. J. (O.S.) K. B. 120. 

Landlord letting Tenants take Rabbits.] — 

Just before the poll, a candidate, who wras sitting 
member, gave leave to his tenants to destroy and 
sell the rabbits on his estate, his tenants^ having 
on previous occasions complained w* ithout efliect 
of their excessive quantity : — Held, that this was 
bribery. Launceston Election, hi re, 2 O’M. &;H, 

122 ; 30 U. T. 823. 
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Offer of Valueless Tkiug.] — Ifc is bribery to 
make a corrupt offer of a valueless thing in 
order to induce a voter to vote. Sjpencer v. 
Harrison^ 44 L. T. 283. 

Bistrihutiou of Coal Tickets,] — F. having been 
accepted by the Liberal party in a lx)rough as a 
candidate at the next election, he afterwards 
distributed amongst the inhabitants coals by 
means of tickets bearing the signature of his 
political agent. Many of the inhabitants who 
accepted the coals %vere voters in the borough, 
and were not objects of charity. The coals were 
given corruptly. Parliament l>eing soon after 
dissolved, P. was declared to be returned as 
member by a majority of votes over M., another 
candidate. A petition having been presented 
against the return of F., claiming the seat for M., 
P. was adjudged to be unseated on the ground of 
bribery. A scrutiny having been held, M. claimed 
to strike off the poll for P. one vote for every 
elector who had accepted the coals and had voted 
at the election, without ascertaining for whom 
he had in fact voted. The voters were not 
called to deny that they had received the coals 
con uptly : — Held, that the bril>ery contemplated 
in the Ballot Act, 1872, s. 25, was a corru]>t bar- 
gain made with an edector by or on behalf of 
the candidate, and that under that enactment it 
was necessary to prcA'e a guilty intent in the 
voter. JBostiin Election^ In re, Ilalcolm v. 
Ingram, 43 L. J., C. P. 331 ; L. E. 9 C. P. 610 ; 
31 L. T. 331. 

Held, also, that a prima facie case of corrup- 
tion had been made out against the voters, which 
they were bmiid to displace ; and that as they 
were not called to rebut the inference of corrup- 
tion, one vote for every elector who received the 
coals and voted at the election must be struck 
off the poll of P. Ib. 

Hiring Persons in the Constituency to pre- 
serve the Peace at an Election in another Town.] 
— Fifty persons, of whom the majority were poor 
voters in the borough of S., were hired by sup- 
porters of the respondents, wdio were candidates 
in S., to assist a candidate belonging to the same 
political party in the election for the borough of 
W. : — Held, upon the facts, that although the 
introduction of a foreign body of persons into a 
constituency upon an election is objectionable, 
the transaction did not amount to bribery. At 
an election private persons should not be hired 
to preserve the peace of the town. Persons who 
apprehend violence or ilisorder should apply to 
the authorities to take necessary precautions 
against a breach of the peace. Rlgden v. Fam- 
more Edwards, 44 L. T. 192. 

Cdving Workpeople Holiday,] — Where an 
agent of the respondent gave a holiday to the 
respoiulenris workp€‘ople on the })oliing day, and 
they were paid their wages as usual, many of 
them beitig votere, who were supplial with 
colours, and some of whom were sent to the poll 
by such agent in carriages, and it appeared that 
on previous occasions, when tlie respondent was 
not a candidate, a holiday had been given, but 
w'ages withheld : — Held, the respondent’s return 
w'as TokI for bribery by his agent. Trmeott v, 
Esvan, H L. T. 61, 

Taking up Voters* Freedom.]— I^yment by a 
candidate, at an election for a member, of the 
expenses of taking up the freedom of his voters, 

illegfth Eag7itun v. Cattle, 1 M. & E. 265. 


Wholesale Emplo 3 rment.] — The wholesale em- 
ployment of voters to render valueless services- 
avoids the election. Busrton x, (rarjit, 44 L. T. 287. 

At Test Ballot.] — There being a vacancy in 
the representation of a city, three Liberal candi- 
dates came fmavard : from the state of the 
register it appeared certain that if only one went 
to the poll he would be returned, and to secure 
this result it was agreed between the three can- 
didates and their su[iporters that there should be 
a test-ballot to <letermine who should stand at 
the election. One of the three, who was at the 
head of the test-bailor, stood at the election, and 
was returned : but ins agents gave money to 
voters to vote for him at the rest- ballot, without, 
however, making any sti[>uln.tion as to their votes, 
at the election : — Hel<k that this was bribery 
within 17 tk 18 Viet. c. 102, s. 2, sub-s. 3, and 
that he was not entitlo<l to retain his seat. 
Jhdstol Eleetlon Petition, Brett v. Bohinson, 
39 L. J., C. P. 265 ; L. E. 5 (b P. 503 ; 23 L. T. 
188 ; 18 W. E. 866. 

Evidence of, not in Particulars.]— See Belfast 
Case, col. 134. 

Effect of Voters’ Knowledge of.] — Bribery by 
a candidate at a parliamentaiy election, though 
rendering his election van'd, and by 31 & 32 Yict. 
c. 125, making him incapable of being elected 
; duringseven years, does not so affect his capacity 
j to be a candidate at that election as to make all 
j votes given for him by voters, with knowledge 
I of such bribery, the same as if they had not been 
I given at ail, and thus to seat an opposing candi- 
I date. Brinhcater v. BeaJnn, 43 L. J., C. P. 355 ; 

1 L. E. 9 C. P. 626 ; 30 L. T. 832. 

■ ' ■ , . ■ ■" 

I General Bribery and Treating — Effect of.j 
— General bribery and ti'cating will void an. 
election if proved to have existe<l upon the side 
of a successful candidate. 8emble, that if general 
bribery and treating ai'C proved, it is the duty of 
the judges to report the prevalence of extensive, 
corruption. Pacltard v. Collings, 4 O'M. & H. 

: 70 ; 54 L. T. 619. And see Aylesbury Bivkion 
; of Bud'S, 4 O’M. .k H. 50. 

Candidate Beported by Judge as Guilty ol] — 

See Grunt v. Pugham, col. 68. 

I Cannot be Eeported as Trivial.] — See Birkhcch 

V. Bullard, col. 138. 

Indictment for “Corrupt Practices*’ too- 
General.] — In an indictment for a “ corrupt 
practice” within the meaning of s. 3 of the- 
Corrxipt and Illegal Practices Prevention Act,, 
1883, it is necessary to specify the particular 
offence with which the prisoner is charged. Beg, 
\\\SfroHhjer. 55 L. J., M. 0. 137; 17"q. B. D, 
327 ; 55 L. T. 122 ; 34 W. li. 710 ; '16 Cox, C. 0. 
185 ; 51 J. I\ 278—0. 0. R. 

An indictment charged that at a parliamentary 
election the prisoner was. ‘\gnilty of corrupt 
practices against the form of tiie statutes in that 
ease made and provided.” The jury found the 
prisoner guilty of corru])t ])raetices by offering: 
money for votes. After verdict it was objected 
that the indictment was bad, because it did not 
sufficiently de.scribe the nature of the offence 
with which the prisoner was charged : — Held, 
per Lord Coleridge, C.J., and Mathew, J., that the 
indictment was bad for insufficient description 
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In an action for bribery against a member of 
parliament, alleged to have been committed in. 
April, 1859, a WTit of summons issued on the 
15th March, 1860, and an appearance was entered 
on the 4th May. A declaration was delivered on 
the 17th April, 1861, and issue was joined on 
May 7th, but in June, 1862, the plaintiif had not 
proceeded to trial : — Held, a wilful delay within 
17 & 18 Viet. c. 102, s. 14, an<l the court sta}-ed 
the proceedings. Taiflor v. Terffette, 7 H. k K- 
148 ; 30 L, J., Ex. 400 : 4 L. T. 523 ; 9 W. E. 79E 

Held, also, that, such delay could not be- 
plea<led, but is only ground for an application tO' 
stay the proceedings. Ih, 

Defence.] — A plea of non-delivery of a. 

claim within a month, pursuant to the Corrupt 
Practices Prevention Acts, held good on demurrer* 
BradUti Gidnmss^ Ir. K. 5 C. h. 1)5. 


of the offence charged, but that the defeef 
was cured by verdict ; per Field, J., that the 
indictment was good, but that, if not, the defect 
was cured by verdict : per Denman,, J., and 
Day. J., that the indictment was bad, and that 
the defect was not cures'l by verdict. Ih. 

An imlietment under the Corrupt and Illegal 
Practices Prevention Act, 1883, which merely 
charges the <lefendaiit with being guilty of a 
corrupt ])raetice at an election, but does not 
specifically alic^ge a.gainst him what that corruiit 
practice was, is bad for generality. Miv/- v. 
HifrtoiL 16 Cox, C. C. 59. 


Trial of Information for Bribery — Befusal 
of Witness to criminate Mmself — Pardon.] — On 
the trial of an information for bribery at a par- 
liamentary election, filed by the attorney-general, 
in pursuance of a resolution of the House of 
Commons, a person alleged in the indictment to 
have been bribed, w'as called as a witness ; he 
refused to answer any cjiiestion, on the ground 
that Hie answer wouhf tend to criminate him. A 
pardon under the groat seal was handed to the 
witness, but he still refused to answer, upon 
which tlie judge compelled him to answer, and on 
his evidence the defentlant was convicted : — 
Held, that the pardon took awny the privilege 
of the witness so far as any risk of prosecution 
at the suit of the Crown was concerned, ami that, 
though the witness might be liable for an im- 
peachment by the House of Commons, notwith- 
standing the pardon, by reason of the 12 & 13 
Will. 3, c. 2, yet that wns so unlikely to happen 
that the witness could not be said to be in any 
real danger, and he was therefore rightly com- 
pelled to aiisiver. Met/, v. Boyes^ 30 L. J., Q. B. 
301 ; 1 B. & S. 31 1 ; 7 Jur. (x.S.) 1158 : 5 L. t. 147 ; 
9 W. B. 690 ; 9 Cox, C. C. 32 ; 2 F. & F. 157. 

Action for Penalties.] — On the 11th of June, 
1880, the plaintiff commenced an action against 
the defendant for penalties for alleged bribery. 
A statement of claim was delivered on the 14th 
of July, 1880 : on the 22nd of July the defendant 
obtainal an order for particulars. Xo particu- 
lars were delivered, but the plaintiff's solicitor 
endeavoured to effect a compromise, to w'hich the 
defendant, personally, was not a party, on the 
terms that he should be paid the costs of this 
and certain similar actions. In August, 1881, 
the defendant applie<I to have the action dis- 
missed : — Held, that the facts shewed “wilful 
delay ” on the part of the }>]aintiff within s. 14 of 
tlie Corrupt Practices Act, 1854 (rejjcaled), and 
that the action must be dismissed. Gitest v. 
daldwoff, 45 L. T. 609 ; 30 W. E. 122. 

Xo damages are recoverable for detention of 
the debt in an action for penalties. Cuming v. 
SlUiL 4 Burr. 2489 : 1 Term Eep. 239. 


■ — — Proof of the Election.] — In an action for 
bribery, it is not enough to shew that an election 
was lield de facto, and that the defendant bribed 
a person w’ho voted as an elector on that occasion ; 
a regular election should be proved. Reed v* 
Lamb, 6 H. & X. 75 ; 29 L. J., Ex. 452 ; 6 Jur* 
(N.s.) 828. 

The offence being charged in regard to an 
election, and being such as would be complete- 
before the return, the return is not requisite to- 
prove the election. Reg. v. Clark, 1 S’. & F. 
654, ■ 

In an action for penalties under 17 & 18 Viet* 
c. 102, the plaintiff gave in evidence a copy of the 
ivrit and^ return Horn the office of the clerk of the 
Crown, certified by a clerk in the office to be a 
true copy of the original writ, and examined 
thei'ewith. The defendant’s counsel having al- 
lowed it to be given in evidence as a certified 
copy .'—Held, that, assuming it was not, there wa® 
no ground for granting a new trial. Reed v. 
Lamb, 6 H. & X. 75 ; 29 L. J., Ex. 452 ; 6 Jur* 
(N.S.)82S. 

Proof of the Bribery. ] — A declaration for 

bribery at an election alleged that the defendant 
did corrupt one A. to vote, by corrupjtly giving 
him lOZ. as and for a reward for his vote. The 
proof was that A. saw the defendant in an outer 
room of a house ; that the defendant said to him,, 
“ I suppose 3^011 vote with us, we give lOZ. ” ; and 
then wrote down his name on a ticket, which A. 
took to a man, in an inner room, wffio gave the: 
lOZ. : — Held, that the evidence supported the 
declaration. Wehh v. Smith, 4 Bing. (N.C.) 373 ; 
6 Scott, 147 ; 1 Arn, 145 ; 7 L. J.'". G. P. 191 ;; 
2 Jur, 304. 

Held, also, that evidence might be given that 
other persons not mentioned in the declaratioiL 
received from the defendant similar tickets,, 
which w'ere honoured the stranger in the 
inner room in a similar manner. Ih. 

Where in an action for penalties the bribery 
imputed is a promise of money for a vote, or to 
abstain from voting, cvirlence of actual payment 
of monev is admissible. Magee v. Mark, 11 Ir* 
G. L. R.AIO. 

The evidence for a plaintiff, in support of the 
bribery, rested solely upon the evidence of ac- 
complices : — Held, that the jury was rightly 
directed that, they might find for the plaintiff 
upon such testimony, though uncorroborated J5* 
S. P., J/‘rZc? 7 /,v. Wright, 10 Ir. C.L. E. 514. 

Held, also, that the judge w’as not bound to 
tell the, jury, by analogy to the practice in 


limitation of Time to P ^secute.] — By 

17 k 18 Viet. c. 102, s. 14, no person shall be 
liable to any penalty or forfeiture thereby en- 
acted or imposed unless some prosecution action 
or suit for the offence committed shall be com- 
mon c<‘d against such person within the space of 
one year next after such offence against the act 
shall be committed, and unless such person shall 
be summoned or otherwise served with a writ or 
pi'ocess within the same space of time. Semble, 
that an information for a misdemeanor is not 
within this section. Meg. v. Leatham, 3 El. & 
El. 658 ; 30 L. J.. Q. B. 205 ; 7 Jur. (x.S.) 674 ; 
3 L. T. 504 ; 9 W. E. 33 ; 8 Cox, C. C. 498. 



criminal cases, that the defendant was entitled Action for Befreshments supplied to Voters.] 
to the benefit of a doubt in the evidence. Ih, — It being illegal for a candidate to furnish 
Uncontradicted evidence of an act of bribery provisions to any voters after the teste of the 
committed by a person in a respectable position writ, an innkeeper could not recover against 
goes very far to prove bribery and agency, a candidate for provisions so furnished at his 
V. //(fawuw, 44 L. request. RlhMns v. Crickeft-, 1 Bos. & P. 264. 

A note given by a voter, who has been bxibed, S. P., Ltyftlwme v. Wharton, 1 Camp. 550, n. 
for repayment of the sum given to him in order At a general election A. was returned, after a 
to secxtre his vote, in an action for the bribery, contest, to serve in parliainent, but died before 
may be given in evidence, though not stamped, the next meeting of parliament : — Held, that, 
to prove the fact of bribery. Rover immediately on his death, the representation of 
^ Esp. 92. S. P., CoppochY. Btmej\ 4 M. & W. that place became vacant within 7 & 8 ■\Viii. 3, 
361 : 8 L. J., Ex. 9. ' c. 4 : and that if B., being neither a candidate 

In an action for bribery, it is immaterial nor the agent of a candidate, canvassed for 0., 
whether the party corrupted had a right to vote and ordered beer for the voters, after such 
or not, if he claimed a right to vote, and the vacancy, this came witliin the act, even though 
corrupter thought he had such right. TJlley v. it was not proved that C. either knew of the 
Come,! Selw. N. P. 650, n. canvass or of the treating ; and therefore an 

An action for a parliamentary bribery will lie, innkeeper could not recover against B. for beer 
though the party bribed does not vote according supplied to those voters by 3iis order. ^ The 
to the brilxj. S'uUtort v. Korforii 3 Burr. 1235 ; statute extended to an unsuccessful caudidtite 

1 W. Bi. 317. who did not come to the poll. Ward r. Xaiuiey, 

3 Car. A P. 399. 

What a Variance,] — In an action for To come within 7 & $ Will. B, c. 4, s. I, the acts 

bribery, on 2 Geo, 2, c. 24 (repealed), it was not a mentioned in that statute must have been done 
material variance if the declaration stated the by the candidate, or some person acting for him 
precept to have issued to the bailiffs of the and on his behalf , in order to be elected, llnylies 
borough, but the precept produced in evidence v. 2Iar&haU, 2 C. & J. 118 ; 2 T3W. 134 ; 5 Car.&: P* 
was directed to the bailiff. Wan'c v. Barlbi, 150 ; Price, P. C. 173 : 1 L. J., Ex. 16. 

2 H. Bl. 113. Where supporters of a candidate gave orders 

to the landlord of a public-house, opened by the 

Belay in going to Trial,] — If delay in committee of the candidate, to supply others 

going to trial is created by the prosecutor, the witli refreshments, which were supplied on the 
court, after verdict in his favour, will stay the credit of those who gave the orders : — Held, that 
proceedings on motion, and he will not be allowed it was not within that act. Ih. 
his costs. Petrie v. White,, 3 Term Bep. 5. And 

see Petrie v. JBenfield^ 3 Term Rep. 476. Action for Bihbon used for Bosettes for 

Voters.] — See Riohardnoii v. col. 127. 

Biscovery of Bribery by Befendant.] — 

An offender who made a discovery of bribery Effect of General Bribery and Treating.] — - 
might formerly have pleaded nil debef, and given See Paoliard v. Collhiff.% col. 144. 
his excuse in evidence. Davy y. JBaJter, 4: Bm'i\ 

A defendant, having a verdict against him for ^ 

bribery at an election, moved that judgment Threat to withdraw Custom.] — Ender s. 5 of 
upon the verdict might be stayed, he having made the Corrupt Practices Prevention Act, 1854, a 
a discovery of another person offending against person is guilty of the offence of undue influence 
2 Geo. 2, c. 24, s. S (lupealed), who had been con- threatens to withdraw bis custom from a 
victed on his (the defendant’s) evidence, at the in order to induce him to vote or to abstain 

then last assizes : but the court refuse<l to inter- votine. Pea. v. BramteelL 5 W. B. 557. 
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Voter driven to Voll in Cal?,] — A voter had 
been driven to the poll in a cab paying nothing 
to the driver : no proof w’as given that the voter 
lon;nY that the use of the cab was prohibited 
by law : — Held, that no breach of s. Id of the 
Corrupt Practices Act, 1883, had been com- 
mitted. Buclinhse Cam. 4 O'M. & H. 110. 

ProMMted Committee Boom — Premises of 
a PaMie, Elementary , School’^ — ^Liability to 
Penalty.] — ^The user, as a committee room, of part 
of a schoolmaster’s dwelling-lioiise within the cur- 
tilage of a school purcliaserl under the Education 
Act, 1870, is contrary to the provisions of s. 20 of 
the Corrupt Practices Act. 1883 ; but where the 
schoolmasters dwelling-hmise was provitled rent 
fj'ee by a subscriber to the school it does not 
come within the words “premises of a public 
elementary school” in that section mentioned. 

The penalty is ioeurrcd not only by the persons 
letting ami hiring a prohibited committee room, 
but also by the members of the committee using 
it. Buell rom Cam^ supra. 

Personation.] — If at a parliamentary election 
a man applies to the presiding officer for a ballot 
paper in a name other than his name of origin, 
or in the name by which he is generallj known, 
but in a name which appears on the register 
of voters, and which was inserted therein by the 
overseers in the belief that it was the name of 
the applicant, and for the purpose of putting 
him on the register, he is entitled to vote, and 
is not a person who “ applies for a ballot paper 
in the name of some other person, whether that 
name be that of a person living or dead, or of a 
fictitious person,” so as to bo guilty of the ofEence 
of personation within the meaning of s. 24 of the 
Parliamentary and Mmiicipal Elections Act, 
1872, or the Corrupt and Illegal lh*actices Pre- ; 
vention Act, 18S3. Ber/. v. 16 Cox, C. C. ■ 
166 . ‘ i 

Voting twice.]— -See St. Andreicn Flee- 

tion; and Imaesim v. Bumnt. col. 122. 

Election not avoided by, apart from 

Agency,] — See Self ad Cam., col. 128. 

Evidence.] — In order to sustain a convic- 
tion for personation it is not necessary to state 
in the indictment, or to prove at the trial, that 
the presiding officer at the booth where the 
offence was committed was duly appointed. 
Beg. V, Gaereij^ 16 Cox, C. C. 252. 8ee Bel- 
fad Cam, coi. 134. 

Violation of Secrecy of Ballot— Evidence.] — 
Upon a charge of violation of the secrecy of the 
ballot, the information communicated by the 
accused is, of itself, sufficient evidence to convict 
him of the oifence. Beg. v, VuMah. Ir, Ik 8 
€. L. 50. 

Candidate’s Liability for Acts of Members 
4)f Political Associations.]- — See Ilayimmd v. 
Dodson, and Sjjeneer v. Harrison, col. 115. 

Associations taking part in Elections,] — See 
Walsall Case, 4 O’M. .k H. 123 ; HeHiani Case, 
Ih. 145 ; Worcester Case, Ih. 153 ; Boeli ester 
Cast, Ih. 158. 

— Payments to, by Candidates.] — See 
Heitham, Case, 4 O’M. k. H. 146 ; Baehester Case, 
Ih. 156 ; Montgomery Case, Ih. 168. 


Cards, used— Banners, Payments for.] — See 
WiiUall Case, 4'0’M. k. JE. 123 ; Glare Case, Ih. 
162 ; ^epmy Case, Ih. 179 ; Bonteft^act Case, 
Ih. 200, 

Votes of Persons making Payments not 
included in Eetum of Election Expenses struck 
oiSf. j — See Bucltrose Case, coi. 68. 

Payment of Canvassers by Agent other than 
Expense Agent,] — See Parlter, In re, col. 116. - 

Trivial unauthorised Expenses.] — Sqq Isaacson 
V. Durant, coi. 127. 

What are Election Expenses— Persons paid 
to Keep Order at Meetings,] — See Paeliard v. 
col. 125. 

Illegal Acts hy Persons not Agents— Amend- 
ment of Petition.] — See Biichrose Case, col. 
131. 

Belief from Penalties.] — See Walsall Case, 4 
O’M. & H. 123; Hejcham Case, Ih. 144; 
Moeheder Case, Ih. 160 ; Steimeij Case, Ih. 181. 

What Kotice to be given of Application for 
Leave to pay disputed Claims.] — See South 
Shropshire Fleet ton, In re, col. 128. 

V. Fleoiton Coirnnisslomrs. 

Procedure — Formal Adjournments unneces- 
sary,] — Commissioners appointed under 15 & 16 
Viet. c. 57 (repealed) forth© purpose of an inquiry 
into corrupt practices at an election have power 
to hold separate and independent meetings for 
the purposes of such inquiry, and are not obliged 
to adjourn at the close of each meeting in order 
to keep their powers alive. Beverley Commis- 
sioners, In re, Fitzgerald and Flint, Bjc 2>arte, 
10 B. & S. 813 ; 39 L. J., Ex. 17 ; L. B. 5 Ex, 

21 ; 21 L. T. 464 ; 18 W. R. 172. 

Semble, that such meetings cannot he inter- 
mitted for more than one week without the con- 
sent of the secretary of state. I b . 

Whether Eefusal by, of Certificate of Indemnity 
to Witness can be questioned.] — By 26 & 27 Viet, 
c. 29, s. 7 (repealed), when any witness shall 
answer every question relating to corrupt prac- 
tices at a parliamentary election which he shall 
be required to answer, and the answer to which 
may criminate or tend to criminate him, lie shall 
be entitled to receive from the commissioners 
appointed to investigate corrupt practices a cer- 
tificate, stating that such witness was upon his 
examination required by the commissioners to 
answer questions the answers to which criminated 
or tended to criminate him, and had answered 
all such questions, and if any proceedings be at 
any time pendingagainst such witness for corrupt 
practices, such proceedings, on production of such 
certificate, shall he stayed : — Held, that if a wit- 
ness has in point of fact answered all such ques- 
tions he is entitled to a certificate ; and if the 
commissioners refuse to grant a certificate to tlie 
witness on the ground that they are of opinion 
that he has not answered the questions, their 
decision is not final and conclusive, and may be 
reviewed by mandamus. Beg. v. Price, L. R. 6 
Q. B. 411 ; 24 L. T. 387. (Demurrer to return to 
mandamus.) Beg. v. Price, ZoHhond, But ymrte, 

22 L. T. 12. (Rule for mandamus.) But, sec 
Beg. Y. MoU, infra. 
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Yict. c, 57, into the existence of corrupt practices 
at an election for a member of parliament, the 
defendant, being asked as to a letter written by 
his agent to hini, stated the substance of it, and 
answer to it. The letter of the. 


■Where commissioners appointed to inquire into 
corrupt practices alleged to have taken place at 
elections, refuse to give a certificate of indemnity 
to a witness examined by them, in connection 
with such corrupt practices, on the ground of his 
answers being unsatisfactory, the decision of the 
commissioners, refusing such certificate, is con- 
clusive, ami cannot be reviewed by mandamus, 
ibv;. V. Prwe (L. li. 6 Q. B. 411) dissented from. 
Mm. T, Iltiih 50 L. d,, Q. B. 763 ; 7 Q. B. B. 575 
— G. A. Affirming 45 L. T. 69 ; 46 J. P. 53. 

Certificate of, that Witness had answered, hut ; 
not truly,] — A person was examined as a witness | 
before the commissioners appointed to inquire into ; 
the existence of corrupt practices at an election ' 
for a city, and received from the commissioners 
a certiticaie that be was sworn and examined 
on oath before the commissioners, *‘aml upon 
such examination wms refiuired by us to answer 
((uestious which criminated or tended tocriminate 
him. and answered all such questions ; but divers 
of his answers to the cjuestions were unsatisfac- 
tory to us, and we believe were false, and false to 
his knowledge Y He was afterwards convicted on 
a prosecution for bribery : — Held, that in order 
to entitle him to a certificate he must make true 
answers to all questions : that the commissioners 
had in eifect refused to certify that his answers 
•were true, and that the certificate was not such 
as, under 26 k 27 Viet. c. 29, s. 7, required, and 
ditl not operate as, a stay of proceedings. Meff. 
V. JIuhm', 39 L. J., Q. B. 149 ; L. E. 5 Q. B. 377 ; 
22L. T. 673; 18 W. E. 830. 

Answers of Witnesses before, not admissible 
on Information for Perjury.] — Bys. 7 of the Cor- 
rupt Practices Iheventioii Act, 1863 (26 & 27 
Viet, c. 29), no person summoned as a witness 
before any commissioners appointed under the 
Corru|>t Practices xVets shall he excused from 
answering any question relating to corrupt prac- 
tices forming 1 he subject of inquiry on the ground 
that the answer would tend to criminate himself, 
‘‘ provided that no statement made by any person 
in answer to any question put by or before such 
commissioners shall, except in cases of indict- 
ments for perjury, be admissible in evidence in 
any proceeding, civil or criminal ” : — Held, that 
the exception in the proviso did not app»ly to an 
ex-officio information by the attorney-general for 
perjurv. Ma/. v. Slator, 51 L. J., Q^B. 246 : 8 
Q. B. .a 267 ; 30 W. fl. 410 ; 46 J. P. 694. 

lifor on Indictment for Perjury, except for Per- 
jury before the Commissioners, j— The proviso in 
s. 7 of 26 A 27 Yict. c. 29, w’as restricted to indict- 
ments for perjury committed before the election 
committee or commissioners, and true answers 
before siicli commissioners could not be used 
against the witness to support an indictment for 
perjury committed before another tribunal, such 
as an impiiiy into the validity of an election 
before a Judge. Ueq. v. Buttle. 39 L. J., M. C. 
115 ; L. E. 1 C. C. 248 ; 22 L. f, 728 ; 18 W. R. 
956. 


of his letter in 
defendant was afterwards sent by the agent to 
the secretary to the commissioners, and, on the 
trial of an ' information, was produced by the 
secretaiT. The letter of the agent not being pro- 


B. MUNICIPAL. 

See Municipal Corporations Act, 1882 (45 A 46 
Yict. c. 5U). ss. 9, 11. 12, 14, 15. 25, 2.9, 31-33, 44- 
104 ; Third Schedule : and Eighth Schedule^ 
Part II. See alno Parliamentary and Municipal 
Registration Act, 1878. The M. C. Act, 1882, 
repeals, but in part re-enacts, the act <'>f 1835 
(5 A 6 Will. 4, c. 76), and the acts amending it. 


1. BGEOESSES. 

See Municipal Corporations Act, 1882, s. 9. 


a. Occupation. 

Sfe also A. 1, a. i, (col. 3) ; A. 1, u. ii. (coL 
14) ; and A. 1, 1. v. (col. 50), ante. 

See Municipal Corporations Act, 1882, ss. 9^ 
31, 33. 

Joint.] — D. occupied a house in Exeter jointly 
with his" partner, and carried on his business, 
there. He had the exclusive use of a furnished 
bed-room and sitting-room. He resided more 
than seven miles from Exeter. lie visit ed Plxeter 
every day except Sundays, to attend to his busi- 
ness, which he always transacted at this house, 
and he sometimes took his meals there : his 
affitlavit stated that he sometimes slept there : — 
Held, that a joint occupation was a sufficient 
occupation under 5 A 6 Will. 4,c. 76, to entitle a 
man to be placed on the list of burgesses. Meg, 
V, Ejuter Corporation. Bipstale^ Ex parte L. R. 4 
Q. B. 114 , 19 L. T, 432. 

Held, also, that D. did not inhabit the house 
in Exeter so as to constitute him an inhabitant 
householder under that section. II. 
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letting One Boom.] — A person rated for the 
whole of a bouse* which he occupies, with the 
exception of one room* underlet by the week, has, 
a sufficient occupation to entitle him to be on 
the burgess roll. lUy. y. IJj/e Corporation. 
2 P. & D. 348 ; 9 A. & JS. 670 ; 8 L. J., Q. B. 142. 

Separate Outer Boors with Common Bassage 
and Staircase.] — So, also, where one house 
adjoins another] both being under the same roof, 
and having a common entrance passage, into 
%vhich the" outer door of each opens, with a 
common wstaircase leading to the bedrooms, each 
house is distinct, and may be the subject of a 
sufficient occupation. Ih. 

Where part of House let and tenant rated 
for it.] — But where a person let a cellar under 
the house for which he was ratetl, to a person 
who occupied it as a warehouse, and was rated 
for it, there being an internal communication 
between the house and the cellar, the occupier 
of the house was not qualified to be on the bur- 
gess roll, Ih, 

Of Office.] — Occupation of an attorney’s office 
entitles a person to be a burgess, within 5 k 6 
"Will. 4, c. 76, s. 9, which requires occiqjation of a 
house, warehouse, counting-house,or shop,” and 
he is therefore qualified to be elected councillor 
of a borough, Creeli, In re. 3 B. k S. 459 ; 32 
L. J., Q, B. 89 ; 9 Jur. (N.S.) 646 ; 7 L. T. 596 : 
11 W. E. 234. 

House’* or ^‘Shop” — Stall in Market.] — 
C, and others held as weekly tenants, from the 
Cork corporation, and subject to the corporation 
regulations, stalls in the public market. The 
market building was closed and locked from 10 
p.m. to 9 a.m., the keys being kept by, and a 
night watchman employed and paid by, the cor- 
poration. These stalls were open in front, and 
yvere fitted with movable benches : — Held, that 
«iich stall-holders were not occupiers within the 
meaning of s. 30 of the Municipal Corporations 
-(Ireland) Act, 1840, and that such stalls were 
not shops within the same section. Lotell v. 
Callaghan, [1894] 2 Ir. R. 346. 

Hot affected by Assignment of Stoek-in-Trade.] 
— -The occupier of a house who has assigned all 
his stock-in-trade and book-debts to a creditor is 
nevertheless qualified to be on the burgess roil. 
Reg. Y. Ego Corporation, supra. 

Of Cottages on Barm by labourers at reduced 
'Bent — Bates paid by Farmer.] — The County 
Electors Act, 1888 (51 Viet. c. 10), s. 2, extends 
to counties, for the purpose of the election of 
county aiithoriUes in England, the burgess quali- 
fication enacted by s. 9 of the Municipal Corpora- 
tions Act, 1882 (45 k 46 Viet. c. 50), by which it 
is provided that no person shall be entitled to be 
enrolled as a burgess unless he has been rated 
and paid all ]-)Oor-rates in respect of the qualify- 
ing property up to the 5th of January preceding. 
And by s. 32 of the same act, if an occupier of 
any qualifying p>roperty, whether the landlord is 
or is not liable to be rated to the poor-rate in 
respect thereof, claims to be rated, and pays or 
tenders to the overseers the full amount of the 
poor-rate, the overseers shall put his name on the 
rate-book ; and if they fail to do so, he shall 
nevertheless for the purposes of the act be deemed 


rated to that rate, , Agricultural labourers were 
employed by farmers on a verbal hiring at a 
weekly wage, by the terms of wdiich tliey were 
permitted, but not required, to occupy cottages 
on tbe farms during the term of their employ- 
ment at a lower rent than was paid for the cot- 
tages by labourers not in such employment, and 
the rent was deducted from the wage ; the 
farmers paid the rates in respect of the cottages. 
The labourers occupied the cottages for the full 
qualifying period, their names being entered on 
the rate-books as occupiers, but all rates being 
paid by the farmers : — Held, that s. 32 of the act 
of 1882 did not apply, and also that the claimants’ 
occupation was not'by virtue of service, and that, 
therefore, they w'ere entitled to be registered on 
the occupiers’ list, division 1, both as eounty 
electors and parliamentary voters. Marsh v. 
meonrt, 59 L. J., Q. B. 100 ; 24 Q. B. D. 147 ; 
38 W. E. 495 ; Fox, 157 ; 54 J. P. 294. 

Service Franchise.] — Occupation of a dwell- 
ing-house by virtue of an office, service, or 
employment within the meaning of the Eepre- 
sentation of the People Act, 1884 (48^ Viet. c. 3), 
s. 3, is no qualification for the municipal fran- 
chise. 31 Clean v. Fntehanl, 20 Q. B. D, 285 ; 
58 L. T. 337 ; 36 W. E. 508 ; Fox, 94 ; 52 
J, P. 519. 

A person who occupies premises as a servant is 
only entitled to be on division 2 of the occupiers’ 
list. Kent v. Fraser, 61 J. P. 359. 

Transfer of Premises — Continuing in, as 
Tenant.]— G. & T. carried on business in pre- 
mises jointly occupied by them till the 24th of 
May, 1894, upon which date they transferred the 
business and the wdiole of the premises to a 
limited company, and took a demise of a portion 
of the premises, and continued in occupation of 
that portion : — Held, that there had been con- 
tinuous occupation of the demised portion of the 
premises within the meaning of s. 9, su))-s. 2, of 
the Municipal Corporations Act, 1882. Timmis 
v. AUlston, 64 L. J., Q. B. 564 ; [1895] 2 Q. B. 
58 ; 15 E. 422 p Fox, 426 ; 59 J. P. 663. 

Cesser of, between Parliamentary and Muni- 
cipal Eevision.] — 'W. was, for the year ending 
December 1st, 1873, on the municipal list in 
respect of premises in the ward of Cheap, and 
also upon the parliamentary register for the city 
of London for 1873-4, in respect of the same 
})remises. He ceased to occupy the premises on 
the 17th October, 1873, and on the revision of 
the municipal list hy the aldermen and common 
couiicilmen, on the 3rd December, 1873, his name 
was struck off the list, on the ground that he had 
ceased to occupy the premises in the ward : — 
Held, that be was qualified to vote under s. 3 (by 
which every person on the parliamentary register 
for the city, in force for the time being, in re- 
spect of the occupation of premises, is entitled to 
vote in municipal elections), notwithstanding 
that he had ceased to occupy before the 3rd 
December, 1873, when the municipal list was 
revised. A mandamus therefore issued to com- 
mand the aldermen and common councilmen to 
restore his name to the list, Reg. v. Ward of 
Cheap CMlermen, 29 L. T. 842 ; 22 W. li 
328. 

b. Besidence. 

See also A. 1, a. vii. (col. 34) ; and A. 1, h. v. 
(col. 50), ante. See Municipal Corporations Act, 
1882 (46 k 46 Viet. c. 50), s, 9. 
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What suMeieiit InhaMting to tcoastitute.]. — 
W., after carrying on business at Exeter for 
many years, went to live in London. He con- 
tinued his business, which compelled him often 
to ’^isit Exeter, and he kept some offices and 
rooms there. He was in Exeter about twenty 
times since Michaelmas, 1867, staying each time 
from four to ten days. On these occasions be 
always transacted his business, slept, and took 
some of his meals in his own rooms Held, that 
the question wdiether a person wms an inhabitant 
householder within 5 & 6 Will. 4, c. 76, s. 9, is a 
question of fact, and depends upon w’hether there 
has been such a degree of inhabitance as to be in 
sul^tancc and in common sense a residence, and 
that W . was an inhabitant householder in Exeter, 
as there was sufficient evidence to shew that he 
had a residence there as well as in London. Beg. 
V. Eieeter Corjwratlon^ Wedcomle, Ex vaHe. 
L. E. 4Q. B. 110; 19L. T. 397. 

C. had, within the city of Cork, a store, to 
which was attached a room in vrhich he had a 
bed. and occasionally slept and took his meals 
—•Held, that be did not reside in a house so as 
to constitute him an 'inhabitant householder ’’ 
under 3 & 4 Viet. c. 108 (Ir.), s. 30. MEougal 
V. Orecimi, Ir. E. 7 C. L. 165. See Beg. v. Exker 
Q)rj)OTarwn, JDipstnle, Ex parte, col. 152, and 
Bex Y. Sargcjit, col. 183. 

Jfot by itself a Qualification.] — An inhabitant 
of a borough was not, merely by force of his 
inhabitancy, without any inchoate right, entitled 
to be a corporator. Bex v. West Love, 5 I), k E. 
590 ; 3 B. k G. 677. 


c. Bates. 

See Municipal Corporations Act, 1882 (45 k 46 
Yiet. 0 . 50), ss. 9, 32, 33. 

&‘e aim A, 1, a. vi., ante, col. 24. 

Person not on Eate-hook, who has Paid 
Eates and claimed to he rated, deemed to be 
rated.] — The assistant overseer of a lx>rough, 
although requested to do so in July, 1889, failed 
to insert the name of the respondent in the rate- 
book as joiut occiapier of the “Blue Bell” Inn. 
IS, King-streer, and consequently his name did 
not appear on the burgess roll of the 1st of 
August, 1889. Erom October, 1883, the respon- 
dent had occupied the inn jointly with his 
mother, and although the licence and brewers 
lease were still hekl in her name, and the demand 
notes and recei}jt8 for the rates were made out 
in her name, yet the respondent in fact paid all 
outgoings and rates fi-om the profits of the inn. 
On the burgess roll of the 1st of August, 1890, 
his name appeared as joint occupier of a 
“ dwelling-house,” and his abode stated to bo 
18, King -street, whilst his mother’s name 
appeared as joint occupier of a “house,” and her 
abode stated to be the “Blue Bell” Inn. 18, 

. King-street. On the 1st of November, 1890, 
the respondent was elected a town councillor : — 
Held, upon the question as to whether the 
respondent was qualifial to be enrolled as a bur- 
gess for the year 1890-91, that he had qualified 
himself under s. 9 (e) of the act of 1882 by pay- 
ment of rates, and having claimed to be rated 
under s. 32, wa.s entitled to be deemed to be 
rated under' the 2nd clause of that section. 
Emcin v. MeMulhn, 60 L. J., Q, B. 400 ; 118911 
694; 39 W.B. 712 ^ 


Where Bated in Two Wards.] — A burgess 
who is rated in two wards is not bound to select 
in which lie will be inrolled, and, if his name 
appears on the roll bir both, may vote in either. 
Beg. v. Tugwell. 9 B. & 8. 367 r's? L. J., Q. B. 
275 ; L. E. 3 Q. B. 704 ; 16 W. E. 1039.' See 
B.eg. V. Harrald, col. 203. 

Mistake in Name on Bate. — To entitle a 
ratepayer to be upon the burgess roll, it is 
sufficient if it can be shewn that he was intended 
to be ]‘atecl to the relief of the poor, although 
tliere may he a mistake in his name as entered 
upon the rate. Beg. v. Gregory, 17 Jur. 439. 

A son, whose name was C.* B. G., succeeded his 
father, whose name was C. G., in the occupation 
of a house situated in a borough, and paid the 
rent and rates. The overseer intending to rate 
the so]'j, and not knowing that his name was 
0. B. G., <lescribc<l him in the rate as G. G. 
Upon an application for a quo warranto : — Held, 
that C. B. G. was rate<l to the relief of the poor 
and qualified to be on the burgess roll. Aid- 
horongh Towr Council, In re, 1 W. E. 329. 

One Person Paying for Another,]— The pay- 
ment of rates in order to qualify a person to be 
inrolled as a burgess, must be a bona fide pay- 
ment by such person himself. A payment by 
and at the expense of a third party, though by 
the authority ami Avith the knowledge of such 
person, is not sufficient. Rex v. BHdgeiiorth 
Corporation, 2 P. k D. 317 ; 10 A. & E.' 66 ; 8 
L. J., M. C. 86 ; 3 Jur. 384. 

Owner of Small Tenements Bated instead of 
Occupiers — Occupiers Treated as Bated for 
Purpose of Franchise — Mistake in Assessing 
Owner’s Composition — ^Borough Bate paid out 
of Poor Bate.] — By a local act, owners of 
dwelling-houses withiii a borough of a less yearly 
rent than 10/. w'ere to be rated to the poor, 
instead of the occupiers. The owners were 
I empo\AX‘red to compound Avith the overseers at 
I one-third the rate Avhere the annual rent and 
A^alue did not amount to 7/., and at one-half the 
rate Avhere the annual 3’ent or value amounted to. 
7/., but did not amount to 107. The act also 
provided that nothing Avas to prejudice or affect 
any inunicipal or parochial franchises of the 
I occupiers, but that they might claim to be put 
; on the burgess roll as if that act had not passed, 
and the occupiers had been rated and assessed to- 
the poor in their oaa'u names. M. claimed to be: 
put on the burgess roll, in respect of a house- 
Avhich he occupied as tenant at a yearly rent of 
71. The house was stated in the poor rate to be 
of the gross estimated value of 6/. hh. and of the 
ratable value of 51. is. His landlord had com- 
pounded Avith the overseers at one-third tlie poor 
i-ate, and had duly paid his composition. The 
borough rates aa'ctc paid out of the poor rates 
Held, that under the local act, the criterion for- 
composition was the rent Avhich could fairly be- 
obtained when the premises Avere let, or the 
A'alue for Avhich they could be let Avhen they 
were vacant ; but that the title of the occupier 
to be ]>ut upon the burgess roll Avoiild not be 
affiected by any mistake in the amount of the 
composition betAveen the owner and overseers, 
that the overseers Avere entitle<l to include the 
borough rate in the composition as part of the 
poor rate, and that })a3unent of the composition 
was equivalent to the payment of the borough 
rate. Beg. v. Kidderminster Corporatwn, 2 
L. M. & P 201 ; 20 L. J., Q. B. 281. 
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Eoaniier different from what had obtained by 
ancient, usage, which is inconsistent with the 
charter, abrogates the usage, wdiich is deter- 
mined by the acceptance of the charter ; and 
that must afterwards be the only measure by 
which the election of burgesses is to be governecL 
Powell V. Rex Qhi error'), 2 Bro. P. C. 298- 

Power to Elect, Delegation of, by Corpora- 
tion,] — The general body of a corporation may 
lawfully delegate the power to elect burgesses to 
a select body of the corporation. Rex y. Wed- 
tcood. 2 Dow k, Cl. 21 ; i Bligh (x.s.) 213 ; 
7 Bing. 1 ; 7 D- k E. 2G7 ; 4 B. 781. 

Whether a power of making •voluntary elec- 
tions is incidental to the corporation at large, or 
exists in them by pi*escription, it is competent 
for them to delegate it to a select part of them- 
selves ; but they cannot delegate such power to 
any stranger. Rex v. Rlrd, 33 East, 307. 

Where a power of creating freemen is sliewh 
to have been once vested in the body at large of 
a prescriptive corporation, the exercise of it can- 
not be sustained in a select part of the same cor- 
poration continued by a charter under other 
names of incorporation ; there being no express, 
grant of such a power to the select body by any 
such charters, nor even any by-law to that effect,, 
even supposing such a power could be transferred 
by a by-law from the whole to a j'jart of the same 
corporation. Rex v. Holland, 2 East, 70. 

Swearing in, subsequently to Election, at 
Meeting held for another purpose.]— A charter 
empowered the mayor, a justice of the j^eace, 
and the rest of the aldermen (seven in all), or 
the major part of them, of whom the mayor 
justice to be two, v^dieii it shall seem to them 
convenient and necessary, to elect as many free 
burgesses as shall please them, and to the same 
free burgesses, so elected, to administer an oath. 
The defendant was elected a free burgess in 
October, 1804, and in Decembeiv 1806, at a 
meeting of six out of the seven aldermen, in 
consequence of a mandamus tq therii to fill iip 
the vacant place of alderman, and which meet- 
ing the mayor said was held for that sole pur- 
pose, the defendant tendered himscdf to be sworn 
in ; against which three aldermen protested, one^ 
of whom immediately left the assembly *, but 
before the other two protestors withdrew, thei 
mayor, with the assent of two other aldermen, 
administered the oath of oMice to the defen- 
dant Held, first, that the swearing in of the-: 
burgess miglit well be at a time subsequent to- 
the election, he having had a present legal 
capacity to be sworn in at the time of his. 


Eaymeat of, by Landlord.]— See Greenwmj v 
Raieliclor, col. 132. 

Of Labourers^ Cottages Paid by Parmer.]— 
See Murdi v. Entvourt, col. 154. 


d. Under Special Charters and Customs. 

ftualification • — Estate for Life — Estate in 
Eight of Wife for her Life.] — A charter ordained 
that no person should be admitted a burgess, 
except he had for three years before been seised 
and possessed of an estate of freehold for the 
term ot his life, or some greater estate in land of 
a certain value, with an exception of such as 
should be seised of such estate of such yearly 
-value, whicii ha<l come to him by descent or 
marriage : — Held, that one who by virtue of his 
marriage became seiseti of an estate in right of 
his wife for her life, was not within the excep- 
tion, ami therefore not qualified. Re^e v. Powell, 
8 Term Hop. 639. 

Charter prescribing Mode of Election abro- 
gates Usage.] — The acceptance of a charter, 
whereby the election of burgesses is directed in a 
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doing tlic act at tlie meeting. v. Ctmrfe-l Defect in Title of Officer wlxo admits.] The 

East, 216. And see Eex Y. Mlu, 9 East, title of a person having an inchoate right to be 

^52 xn admitted a free burgess ot a borough, cannot be 

impeached on the ground of a defect of title in 

Notice unnecessary, where Day of Election the officer by whom be was adniitted. \\ 

^xed by Custom or Charter,] — See Mex v. Mill, Slythe, 9 D. & E. 22b ; b B. & C. -.40 ; o L. 3. 

, , ^ M n 4.1 • HO R K. .'Slz. 


col. 108. 


(O.s.) M. C. 41 ; HO E. E. 312. 


Eight to he admitted a Burgess—By reason of Alderman, though Election void, not a Bur- 
Apprenticeship,] — By the constitution of a cor- gess.] — By the charter of a coiyoration, alder- 
poration, a person having served a seven years’ men were to be nominated out the burgesbcs. 
Ipprentieeship to a freeman residing in the town, A burgess having accepted the office of alderman 
was entitled to his freedom Held, that an under a void election, it vns held to cyer^^^ 


" By a custom in a corporate town, all persons j Hex v. Muhhald, 6 B. & C. 139 ; 9 i). & E. l4a : 
having served an apprenticeship for seven years | 5 L. J. (o.s.) M. C, 24. 
to a free burgess, carrying on trade there, were 
entitled to be admitted to the office of a free 

Iburgess : — Held, that a person who had served Particular DisanaliEcations. 

under articles of clerkship to an attorney (a free ^ j ^ 

burgess of the borough, and residing within the 

mme), was not entitled to be admitted to his See Municipal Corporations Act, 1882 (45 & 46 
ireedom. Bex v. Doncaster Corporation, 7 B. & C. Tict. c. 50), ss. 9, 33, 63. 

I Ey..545- ; 6.L..J. (O.S.) M. C. A7. 

A prescriptive right in the eldest son of every Parochial Belief or other Alms.] — The occu- 
burgess born in N., and in the younger sons of pier of a borough, whose father has received 
€very burgess born there, and having served a parochial relief, is entitled to be enrolled on the 
seven years’ apprenticeshij) to any trade, and in burgess list and elected a councillor, as he cannot 
every xierson having served a seven years’ appren- "be said to have receivc<l parochial relief or other 
ticeship in ISi., to any burgess of jST,, to be ad- alms within 5 & 6 Will. 4, c. 76, s. 9. Beg. v. 
mitted a burgess of N. on his attaining twenty- Ireland, 9 B. & S. 19 ; 37 L. J., Q. B. ^73 ; 
-one, does not exclude the incidental po%yer L. E. 3 Q. B. 130 : 17 L. T. 466 : 16 W. E. 358. 
.arising by implication of law to the corporation | The receipt of aims from a public charitable 
.at large, to secure their perpetual succession, by j institution for the benefit of poor householdtp 
Toluntaxy elections of burgesses ad libitum ; and j not receiving parochial relief does not disqualify 
this, though it was averred that N. had always i a ixerson fi’om being inrolled. Beg. v. Liohjield 
been and is a populous town, containing j Corporation, 2 G. D. 10 ; 2 Q. B. 693 ; 11 
numerous resident and trading burgesses; and l. J., Q. B. 122 ; 6 Jur. 624. 
that, by the prescriptive modes of supply by 

birth and servitude, the succession of a sufficient Infant.]— An infant could not be elected a 
■and large number of burgesses is fully secured ; burgess of a corporation, nor could a person so 
for non constat that these sources had at all elected act as a burgess on being sworn in on 
times been sufficient during the existence of the attainiiiG- the age of twenty-one. Bex v. Carter, 
corporation, without occasional supplies of bur- LoSt.-516 ; Cowp. 58, 220." 
gesses by election. Box v. Bird, 13 East, 367. 

Married Women,] — A married woman, though 

By Birth.]— Where the. custom of a cor- qxmlifxed by occupation and payment of rates 

iporatioii was that' “ every freemans son, born in .^nd put on the burgess list, cannot vote at the 
the town after his fatiier was a freeman, should election of town councillors. Jfey. v. Ilarrald, 
he admitted a freeman on attaining his age of qi i,. q. B. 173 ; L. E. 7 Q. B. 361 ; 26 L. T. 
twenty-one years” ; and no instance appeared, j 0I6 ; 20 W. E. 328. 

:since the time of Queen Elizabeth, of more than i 

■ one son of a freeman having been mimitted in | Aliens.]— 45 k 46 Viet. c. 50, s. 9, sub-s. 3 


right of his father : — Held, that the expression, 
it every freeman’s son,” when construed by the 
usage, <U<i not mean '‘‘every son of a freeman,” 


usage, tint not mean “ every son ot a treeman, 
and tliat the custom was satisfied by one son 
•only being admitted. Bex v. Bye Corporation, 
7 L. J. (O.s.) K. B, 107. 


f. Making out Lists, 
See ahoA, 1, r7.,ante, col. 69. 


See Municipal Corporations Act, 1882, ss. 44- 
46, 48, 49, 64, 71, 75. 


By Payment — Invalid By-law.] — A by- lO? 48, 49, (>4, m, to, 

law, that unv person should be ailmitted to the 

freedom of the corporation, upon payment of lifegleeting to^make out.]— The penalty im- 
monev, together witlr the fees, is bad. Mex v. posed by 5 k 6 M ill. 4, c. Hi, s. 4tS, on an overseer 
AhHhampton, 4 Burr. 2260. "^^ho neglects to make out, sign, and deliver a 

burgess list, is not taken away by 20 k 21 Viet. 
— Corporation Officer.] — The nomination of c. 50. I/unt Y.JIihhs^, 5 H. & N. 123 ; 29 L. J,, 
a corporation officer in a modern charter, by Ex. 222 ; 6 Jur. (x.s.) 78 ; 1 L. T. 379 ; S W. E. 
necessary intendment ma& him a free burgess 238. 

of the borough, if he was not so before. Bex v. In an action under 5 6 Will. 4, c. 76, and 20 

Downes, 7 D. k E. 775 ; 5 B. & C. 182 ; 29 E. E. k 21 Viet. c. 50, against an overseer for neglecting 
,213. B, P., Bex v. PerMns, 4 D. & B. 427. to make out, sign and deliver a burgess list, it is 



Signature by Overseers.] — Tlio mere omission, 
\vhcth(:r wilful or not, tr) sign the burgess list, 
untler o tV; Will. 4, e. 7<». s. lo, subjects each 
oveis^xu* so lugleeriiig to the [Kmaity umler s. 48. 
Khtf! V, Jitn't'rlh 4- l \ k I>. 2o7 : 12 A. b. 400 ; 
0 Ji. J.. (h B.887 ; 4 .lur. 1 lOU. 8. F., lu/uf \\67(are. 
2 G. .v' i). 45;l ; B Q, K Bl : ! i 1.’ J., Q. B, 163 ; 
6 .1 ur, 730. 

Before the comnienecmcnt of an action for 
IsCTsaJties against an overseer, for neglecting to do 
SOI, a previous notice of action iiiKler s, 133 need 
not be given. Ib. 

Wiiert,* a parish in a borough consists of several 
wards, ajul overseers are annually ai)pointed, one 
to act for each ward, a signature ]>y one overseer 
{»f a list of ihr? persons entitled to be on the bur- 
gess list, for his own ward oiiij, is not a sufficient 
compliance with the statute to exempt him from 
the penalty b )r not signing the list for the parish. 

All the overseers, whether churchwardens or 
not. mu'n.t have signed the burgess list. Clarlte 
V. Gant, 8 Ex. 252 : 22 L. J., Ex. 67 ; 17 Jur. 
239 ; 1 W. E. 83— Ex. Ch. 


g. Claims. 

Sre (dm A. 1, e,, ante, col. 73. 

Must state Parish where Qualification is.] — 
A notice of claim made under 5 k 6 Will. 4, c. 76, 
s. 17, to be inserted on the burgess roll, must 
state the parish in whicii the property is situated 
in respect of which the claim is made. Be/f. v. 
Kiddermtmtcr Corjjomthmk^ L., M. k l\ 201 ; 20 
L. J., Q. B. 281. 


ISTot signing Kame in full — Sufficient In- 
formation.] — A person whose name had been 
omitted by mistake from the list of burgesses sent 
in a claim to be inserted on the burgess list. He 
signed the claim with the initials of his Christian 
names and with his surname in full. He did not 
attend before the mayor and assessors to support 
his claim ; but the overseer, who had omitted the 
name by an oversight, stated that the claim was 
good, and showed to the court of revision the poor- 
rate book containing the names of the claimant. 
Thei'c was no other person of the same name in the 
borough, and the court of revision was well ac- 
quainted with the person and handwriting of the 
claimant. The court, however, rejected the claim 
on the ground that the signature l3y initials of the 
Christian names wms insufficient : — Held, that 
the mayor and assessors had sufficient information 
as to the meaning of the initials to have war- 
ranted them ill inserting the name of the claimant 
on the burgess list, anti granted a mandamus to 
the mayor, commanding him to insert the name 
on the bui'gess roll. iiVv/. v. Hartlejjool Corpora- 
tion. 2 L., M. & P. 6GG : ‘21 L. J., Q. B. 71 ; 15 Jur. 
1158. 


Signature by Churchwardens.] — See Berf. v 
IlartL'irli. col. 163 : and Bptf. v. Borer, col. 166. 


Publication of Erroneous List.] — Tlie names of 
stweral burgesses having been by niisrake insertetl 
in the wrong ward-rolls, and that fact not having 
benn in any way brought to the notice of the 
revising barrister, nor the attention of the town 
clei-k having been called to it until some days 
af tvr the Inirgess lists had been published, a man- 
damus to compel the town clerk to make the 
recpiisite alterations in the burgess roll refused. 
Keoij, I'Zr piirte. Eadhonme Town Clerk. In /*)?, 
66 L. T. 323 ; .56 J. F. 470. 


Whether List of Claimants can be revised, 
when Burgess List void or none delivered.] — See 
jSbrmlek. In re. Rtnt. v. Harwich.^ and Beg. v. 


■ . Provisions . of Municipal Corporations Act, 
1835, as to Burgess Lists only to be followed 
cy-pres in case of Mew Corporations.] — The pro- 
visions of the 5 A r> Will. 4, c, 76, as to the 
machinery for tlte formation and revision of the 
burgess lists, being a})p]icable only to then ex- 
isting corporations, and to the particular period 
at which that act took effect, need not be precisely 
MIowchI in the case of new corporations, created 
by cliarter under the powers conferred on the 
Crown by 7 WilL 4 & 1 Viet. c. 7S, s. 49, but may 
be folinwed cy-pi*es. Butter v. Chapman 10 
L. J., Ex. 495 ; 8 M. & W. 1— Ex. Ch. 

Alterations in List of no Effect till Kovember 
1st.]— See Beg. v. Ilarreg. col. 166. 


h. Notice of Objections. 

See aim A. 1,/., ante, col. 76. 

Porm of.] — A notice of objection to a person 
on the burgess list for a borough as follows : 
— “To J. B. 1 hereby give j'ou notice, that I 
object to your name being retained on the burgess 
li.st for the borough of H.,” is a notice to the like 
effect with the form Ho. 3, schedule (1).), to 
5 k 6 Will. 4, c. 76, notwithst-amling the omission 
of J, B.’s description in the list : and therefore 
the objection ought to be heard. Beg, v. Marioioh 
Corporation, 1 EL & Bl. 617 ; 22 L. J., Q. B. 216 ; 
17 Jur. 914. " - — - 


Ilarmieh Cor- 
poration, Butcher, Bi re, 22 L. J., Q. B. 81 ; 16 
Jur. 995 ; 1 W. E. 37, contra. 

A notice of objection to the name of a person 


Mame appearing on Lists of diffbrent Wards— 
To be inrolled as Voting in one only.] — See Beg, 
V. Cambridge, col. 164. 

VOL. VI. 
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being retained upon tbs burgess list, is not bad 
by iX‘ason of the parish, In which the property 
for which the objector is rated is situate, being 
omitted, the property heiixg described as in the 
burgess list ; nor is such a notice bad by reason 
of the nature of the property, in respect of which 
the person objected to is rated, not being 
specified, Bc^q. t . 3Iimnn)%ith Corporation, Beff . . 
Y. Bolton Corporathm^ 39 L. J,, Q. B. 77 ; L. 11. ^ 
5 Q. B. 251 ; 21 L, T. 748. ! 

Erroneously held Invalid at Bevision Court — | 
Mandamus.]— See Betj. v. Mommmfh, col. 1G5. 

Absence of Notice, not of itself sufficient 
Crround for Mandamus to replace Name.]— See 
Beg. Y. Harwich, col. 165. 

Disqualified Person allowing his Name to re- 
main on the Boll after Notice,]— Sec Beg. v, 
atrong, col. 167. 

i. Bevision. of Iiists, 

See aim A, 1, y., col. 93 ; and A. 1, k., col. 105, 
ante. 

See Municipal Corporations Act, 1882, ss. 
44—49, 71, 75. 


Of Claimants, whose Burgess List void or none j 
delivered.]— If the burgess lists are defective and ^ 
null, and the mayor and assessors decline to | 
revise them, they are not bound to revise the list i 
. of claimants who claim to be inserted on the i 
burgess lists. IlarwicJi Corporation, In re, 21 
L. J., Q. B. 193. 1 

The burgess list l3eirjg signed only by the over- 1 
. seers of the two parishes of which the boi'ough j 
was composed, and not by the churchwardens, ; 
the mavor and assessors refused to revise them. 
A list of claimants properly prepared by the I 
town clerk, was then tendered for revision, but | 
this was also refused : — Held, on an application f oi* , 
a mandamus to compel the mayor and assessors , 
to revise the list of claimants, that such list was ; 
not a substantive list, and capable of revision by ; 
itself ; and as, therefore, there was no subsisting | 
burgess list, the list of claimants could not be j 
revised. Beg. v. Harwich Coiporatwn, 1 B. 

. C. C. 13 ; 16 Jur. 291. 

In a borough comprising several districts, 
an inhabitant of one district, qualified to bo 
"a burgess, sent in to the town clerk, before 
the annual revisir)ii, his notice of claim to be 
placed on the burgess list for his district. 
The overseers negligently omitted semiing any 
burgess list for that ilistrict to the revision court ; 
the mayor, consequently, decided (against the 
opinioirof the assessors) tliat the applicant’s 
•name could not ha placed on any list, though lie 
proved his qualification : and the burgess roll 
was made up, omitting his name. On motion 
' the court granted a mandamus to the mayor to 
insert the name in the burgess roll. Beg. v. 
Zich fieU Corporation, 1 Q. B. 453 ; 1 G. & D. 
28 ; 10 L. J., Q. B. 171 ; 5 Jm% 889. 

Name not to he retained on List for more than 
one Ward,]— On the revision of the burgess lists 
of a borough, divided into wards, the mayor may 
call upon a burgess who occupies distinct 
premises, conferring a %mte, in more than one 
ward, and whose name appears under each in 
the burgess lists, to select the ward in which he 
.will he inrolled in the burgess roll as voting, 
and, in default, of his selecting, may retain his 


name on the list of any of the wards in which 
he so occupies, and expunge his name from the 
others. B,cq. v. Cambridge Corporatiou, 1 
Ell & Bl. 210 ; 28 L. J., Q. B. 10 ; 5 Jur. (H.S.) 
436. 

Appeal from Befusal to asterisk Name entered 
! twice.]— An appeal docs not lie from the refusal 
' of a revising barrister to place a mark against a 
I name entered more than once ^ in _ the list ot 
voters iu the same elecroml divirioii for Jlie 
I couiitv council. Arnold’ v. Sharpe, 65 L. 1.618; 
j 1 Box] 252. 

Counting-house described in List as House ” 

j iTo Power to amend— Power to register ¥oter 

; for another Qualification in the Borough. — 
.'A. was the occupier of a counting-house for 
i business purposes, and also of a private residence 
' 1 in the same borough. In the burgess list the 
premises lie occu]>icd as a counting-house were 
{set down as his qualification, but they were set 
down under tiie denomination “ house ” : — Held, 
that the mayor was right in expunging A.’s 
I name from the list of burgesses, and that he had 
no Y)Ower to amend it by altering the qualifica- 
I tiou Beg. v. Chippi nq If i/comhc Corporation, 
I 44 L. J., Q. B. S2 : 32 L. T. 204 ; 23 W. H. 347. 
e , Hel.l also, that although the mayor had no 
I ; power to alter the qualification on the list, he 
3 [ might have treated it as a nullity, and registered 
t 1 the voter for his other qualification. II). 


No Power to make out New List.]— The 
> mayor and assessors have no power^to make out 
' ti new burgess list, their duty under 5 & 6 Will 4, 

I c. 76, s. 18, being only to revise the lists sent 
! in bv tlie overseers. Seal v. Beg. S El. & Bl 
: 22 ; 27 L. J., Q. B. 139 ; 3 Jur. (5I.S.) 1244— 
j Ex’.Gh. ' , , 

The mavor and assessors at the revision ot the 
' burgess lists, erroneously treated the bpgess list, 

^ de facto made out for one of the }»arislies, as a 
‘ niillirv. They then made out a fresh burgess list 
' for that parish and inserted in it the name of a 
! person iji the original parish burgess list, who 
j proved his title to their satisfaction ; and the name 
! thus inserted was transferred to the Imrgess roll : 
i —Hold, that such person, though qualitied in all 
I respects to be on the Inirgess list, acquired by the 
! act of the mayor and assessoi-s no title to be a 
burgess, Ih. 

Cesser of Occupation between Bevision of 
Parliamentary and Municipal Lists.]— See Beg. 
V. Ward of Cheap, col 154. 

Error in List not brought to Notice of Be- 
vising Barrister.] — See Acay, B.c parte, East- 
bourne Town Clerk, In re, col. 161. 

1 Mandamus to Mayor to revise List or to 
insert Name— Time for Bevision expired.] — If 
for any insufficient reason the mayor and 
assessors have refused to revise the burgess list 
or to adjudicate upon any claim or objection, 
i they or their snccessors maj" be compelled by 
; mandamus to do so, although the period fixed by 
- statute within which such revision is to take 
place has expired. Beg. v. Bocliesfer Cor- 
J poration, 7 E. & B. 910; 27 L. 5., Q. B. 45; 
I 3 Jur. (N.S,) 1097. 

^ >Io existing Mayor to revise List of past 

5 Year.] — A mandamus was directed to the mayor 
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arui asses.sorri of a borou^^h comprising several Ifo Answer that list not signed, after 

]-)5irishes. It contaiiie<I suggestions that at the acting on it.]-— A householder of a borough had 
curo't lioldeii in October, bsr>(), before the mayor his name inserted by the overseers of a parish, 
andjissessurs for tlic revision uf the burgess list within the borough, "on the burgess list of the 
of Tlitjt year, the mayor and assessors refused, for parish, which was signed by the overseers. The 
insiitficient rcasmis, to revise the list. The writ mayor struck off his name, without any objection 
commanded tlie mayor and assessors to hold a having been made to it, but did not reject the 
court and revise the list for the parish. There list. A mandamus having issued, comuianding 
was an insutiicieiit remrn. The court having* the mayor to insert the name on the burgess 
awarded a perem})tory mandamus : — Held, that roll, the return alleged tliat the burgess list was 
the inandamus was })ropeiiy directed to the not signed by the eh urcli wardens, or either of 
existing mayor ami ^assessors to hohi tlie court, them: — Held, that the maj-or having acted on 
a!id revise the list of the p-a^r year. 'Unchaste the list, this wa.s no answer to the writ. Iley. v. 
<(urpci'titwiL V. AV//., EL, Bl. d: El, 1024: 27 iMvec Corporation^ IG L, J., M. C. 97; 11 Jur. 
lu J., Q. B. 434 ; 4 Jur. (X.s.) 1227 ; 0 W. B. ,710. ' 

>)38 — Ex. Ch. 

Traverse of Allegation that all Bates 

Befutal to entertain Objections.]— The paid.]— A mandamus stated that L. was an 

mayor and assessors of l.)oi’ong!i, at a court for inhabitant householder, and had paid all rates, 
the rtjvisioij of the burgess lists }niiden between including all such borough rates directed to be 
the Isfc ami ir>th of October, the time limited by paiil under 5 k G Will. 4, c. 7(L as liad become 
r> G Will. 4, e. 7(L s. bs, errnneoiisly determined payable by him, except such as had become 
that certain notices of o])ji.*etion were invalid, payable within six months next before the 31st 
•and refuserl to inquire iiit«) tlic cjiialitications of of August ; that the overseers insujted his name 
the pjersoiis objected to Held, that they had in the burgess list, and that at the revision of 
•declined jurisdiction : and the court grantetl a the list, the mayor expunged it. Beturn 
mandamus commanding them to hold a court to travei'sed the allegation as to payment of rates,’ 
revise the list, although the time limited had and alleged non-payment of a certain borough 
clansetl Rc^j. Y. Momoonf]) Corp iration, Itcrj, v. rate : — Held, that the title set up in the writ 
Uolto/f (hrporailon, 39 L. J., Q. B. 77 ; L, K. 5 was answered, and that a general traverse of the 
Q, B. 2..)1 ; 21 L. 1’. 748. allegation in the writ as to payment of rates 

AVI sufficient.. Iteg. v. Uorer huporation. 16 

Befasal of ]-\I here the names of certain l. J., M. C. 97 ; 11 Jur. 710. Affirmed, 11 Q. B. 

mi-Se^sL^squaliMm other re^peote were ogo ; 17 L. X, AI. C. 75 ; 12 Jur. JSl-CKx.Ch. 

to aitd expunged from the burgess lists by the 

mayor and afisessors, on revision, on account of As to the Sufficiency of the Eetum hy 

bf “ Mayor.]_Soe y. Kem Whulmr, <^o\. 

v\ ill. 4, c. 4.>, s. ub, the court considered that they 157. 

had not the power to gram: a mandamus to insert I 

the names, ifeaf V. ////f/u’ 1 X. P. j Quo Warranto against Burgess — Lapse of 
239 ; 2 H. & W. 455 ; 5 A. ^ E. 832. i Time since Bevision.1 — See Ben. v. An/lersimi 
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.lira lust the person elected. jReg, ^, Tngtoell^ 9' 
B. A: S. m ; 37 L. J., Q. B. 275 ; L, B.‘ 3 Q. B. | 
704 ; 16 W. K. 1039. , I 

A burgess who is rated in two wards is not I 
houTul to select in which he will be inrolled, and ’ 
if his name a[)pears on the roll for both may ■ 
vote in either. Ih, , 

After a burgess roll has been made np in the | 
manne]’ provided by 5 & 6 Will. 4, c. 76, k 9, the ! 
persons whose names are upon that roll are | 
entitled to vote at the election of councillors, | 
and upon the trial of an information their right | 
cannot he riuestioncd. Ih. ; 

Quo Warranto against Person on.] — A quoi 
wiu’raiito will not issue with the view of j 
re!n<)ving a (lisciualiiicd person from the burgess I 
roll, unless it is shown that the person has done | 
something more than merely allow his name to i 
be retained on the roll after a notice of objection | 
to his qualitication. Armstnmq., In re, 25 L, J., 
Q. B. 238 : 2 Jiir. (K.S.) 211. ' I 

Information in nature of quo warranto does | 
not lie against a burgess, who, though elected, | 
has not been admitted. Jte v. Ponsonhy, 1 i 
Yes. 1 ; 5 Bra P. C. 287. ' 

Ch'rcurastaiices under which the court will not | 
entertain an application for an information in i 
the nature of a quo warranto against a person i 
on the burgess roll of a borough, when a con- 
siderable time lias elapsed between the revision 
of the buraess roll and the application. Meq. v. 
Andermn, 2 (4. & 1). 113 ; 11 L. J., Q. B. 23i 

Mandamus.] — [Mandamus to a corporation to 
alter the situation of applicant’s name in their 
books, which would have the effect of giving 1 
him an additional vote to which he was entitled, ! 
refused. Meit.’i v. Yarmontli Cbrpoi'aihm^ Itey - 1 
■nolih^ Ejs 2)arti\ 5 L. J. (o.s.) K. B. 69. I 

Person transferred from void Burgess Bist to j 
Boll, not a Burgess.]— See Seal v. Rey.,(to\. 164. | 

Burgess on Lists for two Wards must select ’ 
for which he will be inrolled.] — See Reg. v. j 

Camhrhhje, col. 1G4. I 

Burgess on the Eoll for two Wards voting in i 
both—Pirst Vote good.] — See Reg. v. Ilarrakl^ \ 
col. 203, and Reg. v. Tug well ^ supi'a. | 

'■, . j 

Mandamus to Town Clerk to correct Mistakes i 
in EolL] — Bee A'm//, Ex jjaHe., EaHthnirne \ 
Town Clerk, In re, col. 161. j 

Mandamus to Mayor and Assessors to insert i 
Eame in EolL] — See Reg. v. JVew Whahor, col. 
157 ; Reg. v. IJekjield, col. 163 ; Reg. v. Ilar^ 
wick, col, 165 ; Reg. v. Rover, and Rex v. Rover, 
coL 166. 

Qualidcation for Councillor — Enrolment 
between domination and Election,] — See 
Budge v, Andrews, col. 174. 

Entitled to be on the Eoll — Un- 

quaMed Person on the Eoll.] — See Reg. v. 
TlmaUe», Elmtium. v. Roxburgh, Middleton v. 
Sinqkwn, and Hindmarch, Ex parte, cols. 174, 175. 

QuaMed Person not on the Eoll.] — See 

Whalley v. Braitmell, col. 175, 

domination Paper — Sufficient Statement of 

Surname of Candidate in, if spelt as in Eoll.] 

' See 4filfor v. Mverton, col. 191. 


j Junior^’ added in, to dominator’s 

■ dame on Eoll — dot Invalid.]— See CiedhUl v. 
i Cruwtlier, col. 19U. 

' Correct Christian dame of Assenting 

i Burgess in — Whether Invalid because differing 
jfrom incorrect dame in Eoll.] — See Harding v. 

I Cornirelh and Moorhoune v, IJnneg, col. 190. 

!' ■ ■ 

I ■ . — — dot Invalid because Initials of .Assenting - 
1 Burgess, though Christian dame in full in Boll.] 

I — See Bowden v. Bedeg, coL 190. 

i Description of dominator’s Property 

I need not be identical with that in Eoll, but 
I must be sufficient for him to be identified there,] 
— See ITenrg v. Arniitage, and Soper v. Basing- 
stoke, col. 180, 

Invalid, if dominator’s dumber on Soil. 

not correctly stated.]— >See Gotliard v. Clarke, 
col. 189. 

Voting Paper— Signed with wrong Christian 
dame valid, if as on'EolL] — See Reg. v. Thwaites. 
col. 197. 

Description of Voter’s Property in, if 

correct, may vary from that on Eoll.]— See Reg. 
v. Gregory, and Reg. v. Avery, col. 197. 

dot liable to be questioned for Want of Title 
in Eevising Authority.]— Municipal Cor- 
porations Act, 1882 (45 & 46 Yict. e. 50), s. 
42 (3). 


2. Election to Coepoeate Offices. 
a. dotice of Election. 

See Municipal Corporations Act, 1882, ss. 54,, 
65, 66, 70. 

Where no Special Day for Election, dotice 
necessary,] — Y'bere by custom or charter a par- 
ticular day is fixed for the election of burgesses 
of a cov[>oration, it is tlie duty of the burgesses to* 
take ntuice that the election will take place on 
: such particular day, and attend to exercise their 
I elective franchise, if they be .so minded ; but 
I where no specific day is fixed by custom or 
1 charter, ajui the business of electing burgesses,. 

I as well as other business, may be many days in 
j the year, notice must he given to the resident 
I burgesses of a corjjorate meeting f(.)r such pur- 
j pf)se, and in such reasonabit time as to give 
them all an opportunity of attending and voHngq 
at the election. Ilex v. HlU, 6 lb & R. 593 
4 B. & C. 426. 

If all Members present, dotice unnecessary.] 
— It is not a general pj-opusition of law, that there- 
cannot be any lawful assembly for the i>urpose of 
election, without previous notice of the piu’pose of 
the meeting having been given to every member 
of a select clefinite body, who arc the electors 
for if ail such members were present at, and con- 
curred in any ])ai‘tieuiar election, such notice*, 
wmiild be unnecessary. Rex v. Chetwynd, 7 
B. A C. 095 ; 1 M, & Rv. 534 ; 6 L. j!* (O.S.) 
M. C, 49 ; 31 R. R. 282, 

All must be Summoned or be present — 
Accidentally omitting to Summon — dot Sum- 
moning Burgess at his own Bequest.]— A publk* 
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boily, as the burgesses of a borough, entrusted 
-vvitli the perfonnaiice of a, public <luty, cannot 
•hold ail extrnoi’dinary ineeiing unless all the 
l)urgesses are summfjned wiio can be suininoned, 
or tlie unsummoned members are actually pre- 
sent at such meeting. Jinx t. Lnnghorne, 6 
X, & M. 203 ; 4 A. A E. 538. 

A custom to hold such meeting upon a sum- 
innns of all the burgesses, subject to a qualifica- 
tion that the aeeidentai omission of service of the 
isumuituis sliouhl not vitiate the meeting, is bad 
at law. Ih, 

A general dispensation by one of tlie body, 
with service upon himself, is vohi. Ih, 

Tl’ic proceedings of a meeting at which any 
burgees is not ])res(,;nt who iniglit have been 
summoned are void, though tiie omission is acci- 
<( 10111 . 11 . or though the burgos has given a general 
notice* tlmt he wishc*s not to Ic summmied, Ih, 

Purpose of Meeting not specified in Summons.] 
—Where certain powers are vested in a select 
body, appointed to be aiding and assisting the 
mayor of a city, touching matters concerning 
the same, a noticic by the mSyor to the menibem 
«of that body to attend a corporate meeting, need 
not specify the purpose for which tiie meeting is 
convened ; and an eiection at such meeting is 
valid. Ilex v. PulxfWI 2 M. A Ry, 384': 8 

eg tJ. 350 ; (5 L. J. (o.s. ) K. B. 33G. 

Where the whole corporation is summoned for 
a particular purpose (e.g. to receive the resigna- 
ti(m of a common councilman), a select body, 
who are all present and consenting, may at the 
same meeting, without any j»artieulai' summons 
to them for that purpose in their select capacity, 
proceed to an election of a common councilman, 
in the place of the other resigned ; the power of 
election being in such select bVly, and the charter 
not requiring any previous summons. Ilex v. 
'Theiulonelt, 8 East, 543 ; 0 K. li. 494. 

Mot without Motice ou a Bye-Day.] — Mo 

•elections in corporations made Iw surpiise on a 
bye-day can be valid. Ilex v. Jla'ij, 5 Burr. 2»)81. 

Full notice should be given of corporation 
•ejections, particularly when held upon bye-days, 
and anything like sui'jirise vitiates the electi(:)n. 
Page x, Roxr2 Ridgw. P. 0, 445. 

Election within Ten Days after Notice of 
Vacancy.] — Where a |.)arty lias been elected a 
town councillor, and he resigns his ofiice, the 
election to supply his jdace is well held, if it 
takes }>lacc within ten (lays after noti(je is given 
of the, vacancy by two bui’gesses, as provided for 
.])y IG A 17 Viet. c. 79. s. IL Ileq. v. J^eater^ 
7 Jur. (X.S.) 2G2 ; 3 I.. T. GG7 ; 9 W. R. 277. 

After Meeting dissolved hy Mayor, Electors 
xemaining and proceeding with Election with- 
out Notice of their Intention,] — Assuming that 
under 11 Geo. 1, c, 4, an election, begun at a 
cor])orate meeting, whereat the mayor })resitled, 
may be completed, in case of his absenting liini- 
self pendingtlie proceedings, under the presidency 
of the next in place and order to him ; yet, where 
a question arose upon the right of a voter, on 
which the mayor, as presiding officer, decided by 
rejecting the vote ; and thereupon the remaining 
votes being equal, he declared the same, ancl 
that no election could be made, and tliereupon 
ordered the meeting to he dissolved ; and no ob- 
jection was made at the time, nor any notice 
given to the electors present, that any of them 


' intended to proceed in the election, notwith- 
standing the decision (which turned out to be 
erroneous) ; but after suffering the mayor and 
many of the freemen to depart without notice, 
the rest who remained together proceeded to 
complete the election : — Held, that such election 
was void even under the statute, as a surprise 
aiifl fraud on the other electors. v. 6raho?Ian, 
11 East, 77. .■ 

Two Vacancies announced, when only One.] 
— See Meg. v. Leeds, col. 203. 

b. Aldermen and Councillors, 

See. Municipal Corporations Act, 1882 (45 A 
46 Viet c. 50), ss. H, 12, 13, 14, 50, 52, 00,67, G8. 

Qualification — ^Residence.] — To qualify under 
5 A G ’WilL 4, c. 76, ss. 9, 28, it was sufficient if a 
municipal officer had honfi fide a place of resi- 
dence within the borough, even although, from 
fortuitous circumstances, be did not sleep there. 
Meg. V. Boyeott, 14 L. T. 509. 

Inhabitancy — Dsage contrary to Charter 

void.] — Where a charter directed that certain 
officers should be electe<i out of the burgesses 
and inhabitants, a usage to elect non-inhabitant 
burgesses was void : nor w'as such usage rendered 
valid by a charter of restoration, granting “all 
elections and rights of election previously en- 
joyed by virtue or pretence (virtu vel prfetextu) 
of any charter, or by any other laviiul manner or 
title.” Ilex V. Salicag, 4 M. A Ry. 314 ; 9 
B. A C. 424 ; 7 L. J. (O.S.) K. B. 277. 

Not to he changed hy By-law.] — The 

number of electors may be iiaiTOwed by a by- 
law, but not the number of the eligible. Hex v. 
Spencer, 3 Burr. 1827. S. P., Ilex y. In dwell, 
3 Dough 207, 

Mor can the number and description of persons 
declared eligible to an office by the royal charter 
of a corporation be changed bv a bv-law. Lee 
V. WaWs, 1 Ld, Ken. 292. 

Disqualification — Candidate a Woman.] — A 
woman is incajiablc of being elected a member 
of a county council. Beredford-IIope v. Sand- 
hurst iLady'), 58 L. J., Q. B. 316 ; 23 Q. B. D, 
79: 61 L. T. 150 : 37 W. R. 548 : 53 J. P. 805 
— C. A. See Souza v. Cobdm, col. 179. 

Interest in Contract with Council.] — 

The discpialification, under 5 A 6 Will. 4, c. 76, 
s. 28, of any person who lias any interest in a 
conti’act with the council of the borough, to be 
elected or be an alderman or councillor of the 
borough, applies only during the continuance of 
the contract. So that by becoming inteiested 
in such a contract an alderman or a councillor 
iloes not cease to be qualified or become dis- 
qualified within s. 53, so as to incur penalties 
for acting after the termination of the contract. 
Lewis x.Carr, 46 L. J,, Ex. 314 ; 1 Ex. D. 484 ; 
36 L. T. 44 ; 24 W. R. 940— C. A. 

A person who had entered into a contract with 
the corporation of Dublin, held dis(iualified to 
be elected a member of that corpoi’ation, even 
though he had, before the election (but without 
the privity of the corporation), purported to 
assign his contract to a third person. Me(f. v. 
FranllUi, Ir. R, 6 C. L. 239. 

See Meg, v. Harvey, col. 171, and Meg, v. Yorli, 
col. 178. 
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CoavictiOE for Bribery,]-— See IFr/??/, 

cr>L 215. . I 

Custom for Beet Bury of Borougb to elect.] — | 

A custom ill a Ijorough for the leet jury of the J 
borough, being also the leet jury of a manor, to I 
elect the inerabevs of the corporation in whom 
the govemment of the borough is vested, is a 
reasonable and legal eustom, although the manor 
and I'lorondt are not shown to be co-extensive, 

T. Bluffort iJJiike), 2 N. & M. 815 ; 5 
B. cV: Ah U2 : 2 L. A, M. C, 104. 

Where supposed Tacancy non-existent.] — An 
election of A. to a corporate office, in place of a 
supposed vacancy, created by B., caiuiot.be re- 
ferred to an existing vacancy created by C. 
Mex V. Smith, 2 M. ^ rf. 406. 

Swearing in,] — ^A party becomes a corporate 
officer wdicn he is sworn in. and not when he is 
elected. Itc’x v. Su't/er, 10 B. &c C. 486 ; 8 L. ,3. 
(O.s,) K. B. 221. 

A corporate officer elected under a maiulamus 
must be sworn in before the officer presiding at 
siicli election. Bex v. Jr(dde7t, 4 Burr, 2130. 

The neglect to be sworn into an office for a 
great length of time, as above tw'enty 3'ears after 
the part}' is elected, may be deemed a Avaiver 
or a refusal to accept the election by the party 
elected ; hut does not vitiate the election itself. 
Hex V. Jordan, 9 East, 263, n. 

Befusing to serve Office,] — On a coimction ! 
under 5 6: (> Will, 4, c. 76, s. .51, upon a bj'-law' 
for not serving an office, there need not be 
express or actual evidence, but there must be 
some evi<lence of qualification; and if, in fact, 
the party was not qualified, he is not liable to 
the penalty, and a conviction Avill be invalid. 
Bcff. V. Bh'hmond ,/i/., 11 W. B. 65. 

Payment vt a fine, imposed by the by-laws of 
a cQrpoi'ati<.m, for refusing to acceiit a corporate 
office, does not exempt the })arty elected from 
serving the office, an<l he may be compelled to do 
so bv mandamus. Bxx v. ]Jowei\ 2 D. A R> 
842 -7 1 B. cHc C. 585 ; 1 L. J. (O.S.) K. B, 110. 

Alderman — Qualification — Besidence, ] — An 
alderman is not bound to reside Avithin the 
borough, unles.s th.at is necessary to the discharge 
of the duties of his office, or he is so ref|uired by 
the charter. Bex v, Potimiumth, 4 D, k B. 767 ; 

3 11 & 0. 152, 

Extraordinary Vacancy.] — To be quali- 
fied to be electetl an alderman, on an extra- 
ordinaiy vacancy, within the meaning of 5 k 6 
Will. 4, c. 7r», ss, 27, 28, a corporator must be 
either a comnnllor or a person qualified to be 
a councillor b}' being entitled to be on the 
burgess list of the borough. Beq, v. Barrel/, 3 
G. k D. 246 ; 4 Q. B. 175 ; 11 L. J., Q. B. 282 ; 

6 Jur, 847. 

Disqualification' — Interest in Contract i 

with Council.]— An ahlennan wlio lets a build- j 
ing for a polling station to the council is entitled 
to vote, this being a contract wdthin the ex- 
ception in s. 12, sub-8. 2 (al), lb. 

See Lmvh v. Carr, col. 170 ; and Bcq. v. Torlt, 
col 178. 

Injunction to restrain Election of.] — 

Where an alderman had not compounded Avith 
his creditors in such a manner as to cease to 
hold office, an injunction Avas granted to restrain 


the toAvn council from electing a successor. 
Adatt T. Sontlunnpton Corporation, 16 Ch. D. 
143 ; 50 L. J., Ch. 31 ; 43 L. T. 4()4 ; 29 W. R. 117. 

Mayor presiding at Election and voting 

for himself— Quo Warranto.] — See Meg. v. 
col. 195. 

Bight to vote at Election of — ‘‘Out- 

, going Alderman” — “Mayor Elect.’^]— By the, 

! Municipal Corporations Act, 1882 (45 k 46 A jot. 

! c. 50), s. 00 (2), the election of aldermen si sail be 
j helrl immediately aftei’ the election of theiuay(.»r 
^•(3) an outgoing ah'ierman, although mayor 
elect, shall not A'ote.'’ On the day a})puiriied for 
the election of mnyorand aldermen, an alderman 
was elected mayor, ami thereupon mneie and 
subscribed a declnmtion in the hum contaitied 
I in the 8th schedule of the act. He tlimi A'oted 
I in the election of aldermen: — Held, that his 
I vote was invalid, for at the time when he voted^ 

I he had 3iot ceased to be an “outgoing alderman" 
AAdtbln s. 60 (sub-s. 3) of the act. Jlounrell v. 
Suttin, 56 L. J., 0. B. 502 ; 19 Q. B. I). 498 ; 
57 L. T. 102 ; 36 W. B. 127 ; 51 J. P. 44. 

By-law limiting Humber of Electors.] 

— ^Where a charter gave the right of decring 
an alderman to the mayor ami burgesses at 
large from ihemsclves: a by-hiAV, stated to be 
made in 1577, by the mayor and burgesses, but 
not extant in Avriting, w'hereby the right of elect- 
ing AA'as restrained to “ the mayor and certain of 
the burgesses of the toAvn, Adz., the recorder, 
aldermen, coroners, common councilmen,' auct 
such of the burg-esses of the town as had served 
or (lid serve the oitiee of chamberlain or sheriff 
of the town, and called the livery or clothing 
burgesses for the time being, or so many of them 
as should be duly assembled together for that 
purpose, whereof the mayor to be one, or the 
major jiai-t of them,” is a reasonable and A'alid 
by-laAY ; ami the office of chamberlain of the 
town, as stated in such by-kAA', Avas taken to be 
a corporate office as Avell as the other offices, the 
:serAdng of AA'hich Avas made the qualification of 1 he 
electing burgesses. Bex v. Arhurll, 12 East, 22. 

Who may vote.] — An outgoing alderman 

has no original vote in the election of aider- 
men. Beg. V. Stanhup 3 P. k 1). 501 ; 9 L. J.^ 
Q. B. 248.' 

, Mode of Election prescribed by Charter 

i — “ Commonalty.”] — Wliere a charter granted to 
!a mayor ami coanmonaliy that *‘any aldeianait 
! being wanted, the r(.‘st of the aldermen might 
' nominate two Inii-gesses, for the choosing of one 
of them as alderman by the commonalty”: — 
Held, that comintuialty included the Avhole cor- 
poration, and that an alderman so elected by 
the votes of the other aldermen, as well jxs the 
burgesses at large, was pi’opeiiy elected. Bex v. 
Odjourne, 4 East, 327. 

Provision in Charter for Annual Election 

only directory.] — A clause in a charter, AAdiieh 
directed that the aldermen should be chosen 
aimnall}', Avas held to be oidy directory, and not 
to determine the office at the end of the year 
after election ; but that the person legally elected 
and SAvorn into the office should continue until 
his death or removal, in the same manner as a 
person elected into the office of mayor. Prowse 
V. Foot, 2 Bro. P, C, 289. S: P., Pender v. Bex^ 
2 Bro. P. C. 294. 
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Electioa by a Minority of Connoil,.]— At i that the statute does not give the party elected 

fl, of tlic town council *i iiiinority of tlio | ft mouthy sit till oycixts, for clociclmg' wliotlicr lio 

coiuH!illors ure^ent dcliveretl voting liapers to the 1 will make the declaration^ or not, but only ex- 


cases him from making it at the time of his 
admission, if he has made it within a month 
before, Humphrey v. liey,, 10 A, E. 335 ; 3 
P, k II 6U1— Ex. Ch. Eeversing 3 N. k P, 681 ; 
1 W. k H. 470 ; 7 L, J., Q. B. 202 ; 2 Jur. 
1084. 

The words “upon his admission” mean at the 


may.jr fcr certain pcrs«.>ns to ]>e elected aldermen. 

The mayor and the majority of the town coun” 
dllors had been advised’ that the day was not the 
proper one for the election. The mayor conse- 
fpU'iUiy ik'diiK'il to ]Tocecil with the election,' 
and no election was declared. It was, in fact, i 
the tliity of the councii to have proceeded to the 1 

of aldcrinciLiUiiliaidav had thev known; time, and not witnin a reasoname nine uiier; 
the law Held, that the act of the minority was ; ami the authorities who cidinit may prescribe the 
nc»! tim act v>t the town cuuncil tliat the election : order in which the ceremonies forming parts of 
hml iK.r i^cen partly held, but that there had i the admission shall take place. II/. 
bccii no elrctioii, an<l tiuit conseqiientlv a man* j If the party offers himself to the proper court 
:;di " ‘ ■■ ^ 

py 

' ^ ’ quires the court to admit liiiii, which they refuse, 



full I’umber not elected.]— An election 

of k'ss than tin'; re'iuircil number of ablcrmen, at 
the election under 5 <X; 6 Yict. c. 76, was 
rendered valid by 7 Will. 4 k 1 Viet. c. ‘<8, s. 2, 


the election is thereupon void, and a precept 
may issue for a new election, i h. 

. - . , Questioning Election of, in City of Lon- 

eveu if it was not valid under the former act. ■ don.] — See v. Johnson^ and Hex v. Zondo7i^ 

Hey. t . IltiherU\ 3 IST. &. P. 265 ; 7 L. J., Q. B. i col. 214. 

154: 15V.,W.&tL160; 7 A. &E.433 ; 2 Jiir.372. 

i Delay in fixing Turn for going out of 

Election by Lists.] — An election of abler- Office.] — Where the councillors of a borough did 

men by lists, under 5 -k 6 Will. 4, c. 70, where | not, immediately after the first election of alder- 
eacli tdeetor has the oppiirtnuity of objecting to ; men, appoint who should go out of office in 1838, 
any of the lists pro|‘JOsed, or of pro]30siug and j as required by 5 & 6 Will. 4, c. 76, s. 25, but 
voting for anv other candidate, is good. Meg. v. | delayed such appointment until the 29th October,, 
Bnghhcrlh 2 P. <k D, 413 ; 10 A‘ k E. 171 ; 9 | 1838:— Held, that such delay vitiated the elec- 
B. j., Q. B. 224. i tion of the alderman chosen to succeed the alder- 

I man so appointed to go out of office. Meg. v. 

Voting against Candidate.] — ^IVhere a | Ahlempn, 1 G-. D. 429 ; 1 Q. B. 878 ; 10 L. J.,. 

pcrso,n is proposed for election as an alderman, j Q. B. 277 ; 6 Jur. 321. 
the corporation maj’’ vote against, him without i 

voting for another. Ilex v. Ifondaij, Cowp. 530. Casting Vote at Election of Mayor.] — 

‘ See Hall v. Walker^ coL 184. 


— — In the City of London.] — Custom of the 
citv of Loudon as to the election of aidennen. 

lh\e V. Johumn. 0 CT. k F. 41 ; 1 Bob. 1. Affirm- . 

ing S. C., 5 A, k E. 488 ; 6 E". k IL 870 ; 5 L. J.. Ex. | and Mex v. Huhhull, col. 160. 


Acceptance of Office under void Election 
Ceasing to be a Burgess.] — See Mex v. Hughes^ 


282. 

IViiere the return to a rnandanius to admit an 
alderman of the dt;v vt Lomlon stated an imrne- 
muriai custom fur the court of the mayor and 
aldermen to determine wlietlier a person elected 
aldennau was, according to their discretion and 
conscience, a lit nml proper person duly qualified ; 
on traverse of the enstom, the jury found that 
the custom had existed from time immemorial 
down to 1089 : — Held, that this finding amounted 
to ft verdict that the custom still existed. Seales 
T. Key. 3 P. k D. 505 ; 11 A, & E. 819. 

Election of, before Mayor elected, void.] 

- — The election of mayor on the 9th November in 
each year must be the first business done by the 
town council, and an election of aldermen on 
that day previously to the election of mayor is 
vohI. Meg. v. Haegotca/p 11 A. & E. 869 ; 3 
l\ k D. 5.57 ; 9 L. J.] Q. B, 244 ; 4 Jur. 913. 

Declaration required by 9 deo. 4, c. IT,] 

—By 9 Geo. 4, c. 17, ss. 2, 3, every person who 
shall be x>laced, elected or chosen in or to ■ the 
office of ahlerman, shall, within one calendar 
month next before or upon his admission into 
such office, make and subscribe a certain declara- 
tion, before certain parties ; and by s. 4, if he 
shall omit or neglect to make and subscribe the 
declaration in -manner above mentioned, such 
placing, election or choice shall be void Held, 


Councillor — Qualification — .Burgess.] — The 
Municipal Corporations Act, 1882, s. 11, sub-s. 3, 
provides that every person shall be qualified to 
be elected and to be a councillor who is at the 
time of election qualified to elect to the office of 
councillor Hehl, that a person who, though not 
qualified to be a burgess, had been inrolied on 
the burgess roll and was therefore entitled tO' 
vote uiitlci' s. 51 of the act, was not thereby 
qualified to be elected a councillor under s. 11,. 
sub-s. 3. Flmtham v. lloxhuxgh. 55 L. J-, Q. B.. 
472 ; 17 Q. B. D. 44 ; 54 L. T. 797 ; 34 W. B. 
543 ; 50 J. P. 311. 

It is sufficient to entitle a person to be nomi- 
nated for the office of councillor for a municipal 
borough that, if otherwise duly qualified, he is 
inrolied on the burgess roll in force at the time 
of the election, although his name may not be on 
the burgess roil which wus in force at the time 
of the nomination. Budge v. And/^ews^ 47 L. J., 
0. P. 586 ; 3 0. P. B, 510 ; 39 L. T. 166. 

Therefore, where one of several candidates for 
the office of councillor was nominated on the 
23rd of October, 1877, who was not inrolied on 
the burgess roll for the year beginning the 1st of 
November, 1876, but was inrolied on the burgess 
roll for the year beginning the 1st of Hovember, 
1877, wdien the election was held, and was in aU 
other respects qualified to he elected councillor : 
— Held, that he was rightly nominated. Ih. 
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The Court of Conmion Pleas has jurisdiction, j 
on a petition questioning the election, to review 
the decision of the mayor, who had allowed an 
objection to such nomination, on the ground that 
the name of such candidate was not on such 
previous burgess roll. Ih. 

By a k Wiil. 4, c. 76. s. 2S, no person shall 
be qualified to be a councillor who shall not be 
entitled to be on the burgess list : — Held, that a 
person whose tianie was on the burgess roll was 
qualified within that section. Meq. v. Thicatfeif^ 
i EL k Bl. 704 : 22 L. J., Q. B, 238 : 17 Jur. 712. 

To be eligible for the office of town councillor, 
a candulare must be ‘’entitled to be on” the 
burgess roll within 5 & 6 Will. 4, c. 76, s. 28, as 
well as “ on ” the roll within 38 31) Viet. c. 40, 

8. 1, sul)-s. 2, and the burgess roll containing bis 
name is not crsnclusive evidence tliat he is en- 
titled to be on ” the roll. 3IhJdIetoii v. Stmpm/t. 
49 L. J., tb ?. 312 ; 3 C. P. D. 183 ; 28 W. B. 629; 
44J. P. 2:d. 

The defendant, in an action for penalties under 
5 & 6 Will. 4, c. 76, s. 53, for acting as a coun- 
cillor after he had ce^aaed to be qualified, had ! 
been an inhabitant householder in the borough ! 
during the wliole time require<l hj the act. He 
had also, during tlie whole time, been ratetl for 
premises Iw name, by the name of a public- 
house, but which premises consisted of the house, 
with a warehouse and yard attached. In the 
middle of the required time the defendant let 
the public-house, and removed to another dwell- 
ing, but retained the warehouse in his own occu- 
pation. The defendant gave notice to the parish 
officers of his change of i-esidence, and required 
to be newly rated, but no change was made in 
time in the entry in the rate-book. The defen- 
dant had paid all the rates which were «]iie. At | 
the registration court, before the mayor andj 
assessors, after the change of residence of the ' 
defendant, there was an objection taken to his 
name on the burgess list, for that his qualifying 
property was wiongly described ; and the objec- 
tion was allowed, aiid liis name struck off the 
burgess roll Afterwards the defendant acted as 
a councillor Held, tliat nevertheless the defen- 
dant \vas not liable to a penalty, since he was at 
the time he acted as councillor a person so quali- 
ffed within the borough as to be entitled to be 
upon a burgess list ; and in an action for penal- 
ties uruler the statute, the question is nor whether 
at the time he acted he was or was not a burgess, 
or was or was not inserted in the burgess roll or 
in a burgess list, but whether at the time he 
acted, he was or was not a person so qualitied 
within the borough as to be entitled to be upon 
a burg<>s,s list, of it. Wlialleij v. JhumivelL 15 
Q. B. 775 ; 20 L. J., Q. B. 53 ; 15 Jiir. 313. 

Where a pei’son, tiiough not duly qualified, is 
on the l>urgess roll, and his title to be there has 
not been (|uestioned at the revision of the burgess 
list, in pursuance of 5 k 0 Will. 4, c, 76. s. 18, 
aiKl he is aft;orwards elected a councillor, the 
court, in the exercise of its discretion, will refuse 
a rule nisi for a quo wnn’anto upon the grountl 
that he was not entitled to be on the burgess roll 
within s. 28. IHmlmarch, Ex parte, 8 B. k B. 
642 ; 37 L. J., Q. B. 58 ; L. E. 3 Q. B. 12 ; 17 
L. T. 176 ; 16 W, E. 125. 

BisquaMcation — Bankruptcy and Com- 
position.] — B. served as town councillor for the 
Bt. T. Ward from 1877 to July 21, 1880, when he 
left at the office of the town clerk a notice of 
resignation, addressed to the mayor and council. 


Xo action was taken thereon by the council, and 
no fine ]>aid or tendered by B. : B. di<l not sit in 
council or vote after the date of the notice. On 
the following day B. filed a petition for lif.^uida- 
tion. In August a composition was acccptetl by 
his creditors. S. did not pay Ills debts in full. 
At an election of town councillor for the Bt. T. 
Ward in November, 1884, S. was returned, 'ffiic 
objection was then taken that B. was disqiialiticd, 
he^ having been in liquidation wiam he tvas a 
member of the council, and not having paid 2(tv. 
in the pound Held, that the objection was 
valid. Futcher v. 49 J. ?. 421. 

A bankrupt unccrtiiicated at the time of elec- 
tion is not disqualified from being elected a 
councillor. The disqualification exists only 
where the bankruptcy occurs during the hoid- 
imr of the office. Ilex v. Cliltty. 1 K. tk P. 78 ; 

5 A. k E. 609 ; 2 PI. & W. 399 ; 6 L. J., K. B. 12, 

J., a town councillor of a Ijorongh, whose 
term of office would expire by lapse <'>f time on 
the 1st Kovember, 1876, on the 29tb June in 
I that year filed a petition for liquidation of his 
affairs by arrangement. On the 29th July -a 
statutory majority of liis creditors by s])ecial 
resolution declared that his affairs should be 
liquidated by arrangement, and his discharge 
was granted to him on the 29th Se]3tcmber. No 
declaration was made by the council under 5 k 6 
Will. 4, c. 76, s. 52, that the office held by him 
was void under that section, but he did not, in 
fact, act as town councillor after the institution 
of these ]n’oceedings with his creditors until 
after the 1st November. On the 1st November 
the offices of three other councillors besides 
that of J. would become vacant by la|;)se of 
time, ami for these four vacancies seven candi- 
dates presented themselves for election. In con- 
sequence of all the candidates being nominated 
by one and the same person, contrary to the 
provisicnis of the act regulating the elections, 
the mayor declared no one to lie duly nominated* 
Thereupon the returning officer, under 22 Viet, 
c. 35, s. 8, sub-s. 4, declared that the rctii'ing 
councillors, among whom he included J.. had 
been re-elected to their offices. Upon a rule for 
a mandamus calling upon the mayor to declare 
the office of councillor lately held by J. void, as 
required by 5 k 6 Will 4, c. 76, s. 52, and to pro- 
; ceed to the election of another person to supply 
I such vacancy ; — .Held, that the office lately 
I held by J.” was in fact filled u[>. and that the 
time had therefore passed when it could be 
declared void. Jleip v. Welehpool Corporation, 
35 L. T. 594. 

Held, also, that a mandamus would not lie 
for a fresh election, for inasmuch as the council 
had not declared J.’s office void under s. 52, the 
office was still full on the 1st November : that 
|J, was therefore a retiring comicill(»r within 22 
; Viet. c. 35, s. 8, sub-s. 4, and under that section 
I was properly declared to be re-elected to liis 
I office. iZt. Bee also liefi. v. Leedx Corporation, 

Held, also, that if there was any remedy, it 
would have been under 35 & 36 Viet. c. 66, the 
Corrupt Practices (Municipal Elections) Act, 
s. 12, by petition and not by inaudamus. Ih, 

Qualification — ^Eating — ^Annual Value.] 

— By 5 ck 6 Wiil. 4, c. 76, s. 28, no person shall be 
qualified to be a ooiuicillor in certain boroughs, 
■ unless he is rated to the relief of the poor in 
such borough upon the annual value of not less 
than 15^. : — Held, that the annual value was the 
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rateable value and not tbe estimated rental, [ a town councillor. lifff. v. 2 (iM 1). 105 ; 
in The form of rate prescribed b? ^ & 7 Will. 4, 11 L. J., H B. 127 : 0 Jiir. 797. S. P., Shnpsoa 
e. 90. JinA'cr v. 4 El.^ & BL 144 : v. Meaih/, 1 D. .k L. 1024 ; 12 M. & W. 7B6; IS 

€. L. K. S4S : 24 L. J., Q. B. 1 ; 1 Jiir. (x.s.) 44 : L. J., Ex. lOS. 

S W. It IS. ^ A person who lias entered into a contract with 

the council, and has been cinploycfl by them in 

■ — — Eesideat Houseliolder — Joint Occupa - 1 respect of such ccaitract, disqiialitieri from 
tioEw — i4ii attorney, In conjunct itjii with Ills I holding' the office of councillor, though such 
partner, occupied a house ■within the limits of a 1 contract required the corporation seah^and is 
boroiigh for which he was idected a towTi coun- 1 not sealed. i7c//. y, Q. B. 5215; 21 

clllorrsiicdi occupation beiiic for the purposes of L. J., Q. B. H04 ; 1(5 Jur, 1046. 
business only, he resiiling exit of tiie ]>ormi:jli ^ While such contract continues, the disqimliiica- 
Held, that this was a suffideiit qiialificatiiin for tion causetl by it arises do die in diem: and 
the office muh-r 5 6c 6 Will. 4. <*. 76. s. lb f WcA j durimr that time a relator is not precluded, 
Ft rr. :? B. 6c S, 459 ; 62 L, J., Q. B. m ; II Jur. under 7 Will. 4 & 1 Piet. c. 7h, s. 23, from 
<K..s;) 646) ; 7 L. T. 596 : II Bh IL 234. | applying for a quo warranto.^ though twelve 

On a rule fer a quo wajTanro against a town ; calenda]' nicmths have eia])Scd from the election 
etaineillor ;i> not }a*n!g a resident houscholiier, j <4 the party <lis(|ualilii*d.q»r from tlie comrnence- 
it not appearing That he liad taken rlu' house, or uiont of his dis({u;dification. ^ Ih, 
that he ]niid the rent, though a jrunt t>ccnpant, Seet. 12 oi; the^ Municipal Corporations 
the rule %va'i madt* ah‘solute. i//v/. v. Mturtn'U. Act, I8S2, ]>rovides. inter alia, that “a person 
11 W. IL 3U8. * shall be disqualified for ])eing elected, and for 

being a councillor if and 'while he ... . 

— --- Bisqualification — Mayor — RetiirniEg’ (c) has dlrectl}’' or indirectly by himself or j)art- 
Dfficer.] — A mavor of a borough, wdio by 5 & 6 ner any share or interest in any contract or ctb- 
WilL 4, *•.. 76), s." 35, w'ith tAvo asscss(u\s, (leclares | ploymeiit with, by, or on behalf of the coimciL” 
the result of an election of t<’'-Avii councillors, is Thu respondent was a member of a firm in- 
diS'quaUfied, as T’etiiruing officer, frmn being terested in certain contracts with a corporation 
elected a town cr)uncilloi‘ : aiul s. 28. Avhich dis- of a borough that ha<l not expired at the time 
qualifies any perstm “during such time as lie of a municipal election for that borough. Before 
sl'iall hold any office or place of pi'oiit. other tlian offering himself as a candidate at die election 
tliat of maAou*, in the gift or disposal of the the respondent <lissolved jiartnership, anfl as- 
couucil,” does not qualify the mayor as return- signed all his interest in^the^said contracts to 
ing officer : and therefore, if returned, the elec- die other partner, remaining liable, hoAvever, on 
tion is void. Ileg. v. Oirena, 2 EL 6; El. 80 ; 28 bonds securing the due performance of the con- 
L. J., Q. B. 316 ; 5 Jur. (^gs.) TG4 ; 7 W. R. 566, tracts. The corporation Avas not a party to the 

Under a. 28, AAdiich enacts that no person assignment, and gaA'e no assent thereto, nor did 
shall be eligible as councillor “ during such time they release the respondent from the contracts, 
as he shall hold any office or place of profit. The respondends connection with the said con- 
other than that of mayor.*’ in the disposal tif the tracts, and the fact tliat his candidature Avas 
coiimnl of the borough, the mayor is cdigible objected to on that groimd, Avere matters of 
as town councillor, if the borough is divided into notoriety in the Avard for Avhich he was a can- 
wards, for a Avard in Avhich he is not acting as didate. On a petition against his return as 
returning officer. Ib. "" councillor ; — Held, that the I'espondent Avas not 

III a borough not divided into Avards, the qualified to be elected Avitliiii the meaning of 
mayor, being returning officer, oifered himself the above section, and that Amtes giveii for him 
for re-election as a toAvn councillor, and the were throAVii aAvay. Cinr v. Amhrtm. 60 L. J., 
council elected one of the aldermen to act at the Q. B. 114 ; 55 J, B. 23, 

election in the place of the mayor ; the mayor The vote of a })erson Avho Avas chemist to the 
was re-elected a town councillor : — Held, that council prior to his election as councillor, and 
the mayor Avas not disiiualified as a candidate, avIio had not resigned that appointment before 
but he could not act as returning otficc]* ; that his election, is bad, on the ground that at^the 
he AA'us incapable r>f acting Avithin 5 6 Will. 4, time of his election lie lield a place of profit in 

c. 76, s. 86 ; and, consequently, that the appoint- the gift of the council, and had an interest in a 
merit of the ahlenuan as substitute and the contract or employment Avith, ly, or on behalf 
cdecti<m Avere Amlid. Jfry. v. 117/ /Ye, 8 B. & 8. of the council Avithin s. 12, siib-,s. 1 (//) (n). 
587 : 36) L, J.. Q. B. 26)7 : L. 11. 2 Q. B. 557 ; 16 Lottflt Municipal Election. In re. Sell v. Fonq- 
h. T. 828 ; 15 W. 11. 988.' bottont, 63 L. J., Q. B. 490 : [1894] 1 Q. B. 767 ; 

Tl'ie disqualification of a candidate acting as 10 IL 193 ; 70 L. T. 499. 
returning officer cannot be raised by quo Avar- 

rnntn. v. Morton, 61 L. J.," Q. B. 39 : Alderman.] — A jierson is not^ by reason 

[1892] 1 Q*. B. 39; ])ost, col. 195. of his being an alderman disqualified for election 

Votes for rrduruing officer not throAvn aAvay to tiie office of councillor, and by accepting the 
so as to entitle candidate in minority to be ad- lattm* office he Amcates the former. Eef/. v. 
miffed, if electors do not know tiuit he is by Bantjor Corporation. 56 I^. J., Q, B.^ 326 ; 18 
lau' dise|ualitied. Beg. v. 7\a.vhcshi r ij Corpora- Q. B. D. 349; 35 W. R. 158 : 51 J., F, 51 — C. A. 
Eon. 37 L. J., Q. B, 288 : L. II. 3 Q. B. '629 ; See 67 C. in .H. L., sub nom. 'Britchard v. 
post, col. 291. Bangor Corporation, col. 196, 

Interest in Contracts with Council.] — — — Assessor elected—Mo^Motice of Ineligi- 

A lease by the mayor, akiormen and burgesses, bility — Candidate in Minority admitted — Ctno 
whether made before or after the passing of the Warranto.] — At an annual election of coun- 
5 & 6 Will. 4, c. 76, AA'as a contract by or Avith cillors in one of the wards a borough 
the council, AAithin s. 28 ; and before the 5 k 6 divided into tAAU war<ls, a majority of votes 
Abet. c. 104, disqualified the lessee for the office of was declared in favour of a candidate aaTio avus 
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an asse^^sor for tlio other ward. 'Ko notice .of 
the y of thi)S candidate had heen given, 

Imt the inaYor rejected his name from the list 
jmblished by him. pursuant to 5 At 6 Will. 4, 
c. 7h, s, 35, aiul iusei ted the name of a candidate 
liavlng a minority of votes, wdio accepted the 
fifiice. The court granted a quo warranto 
asraiust the latter candidate. Mcff, v. Hhnis, 3 

K. .V ?. 148 ; 7 A. & E. 9U0 ; 2 Jnr. 108. 

Assessors.]' — The T Will, 4 A; I Tict. c. 78. 
s. 15. bywhidi no burgess is eligible to be elected 
a vneiaber of the council of a borough while 
holding the oilice of assessor, applies only to asses- 
sors elected undei' 5 G Will. 4, c. 70, s. 37, and 
d(j.s nut apply to an assessor for revising the 
burgess list appointed under 7 Will. 4 1 Yiet. 

c. 78, s. 4, jilolpffinu’tlK Ke parte, 41 L. J., Q. Ib 
12 ; L. li. 7 Q. B. 209 ; '20 W. lb 241. 

Person in Holy Orders,] — By 5 & 6 Will. 4* 

G. 70, no person being in holy orders, or being 
the regular minister of a dissenting congrega- 
tion, shall be fpialihed to be a councillor of any 
borough : — Held, that a minister appointed to 
officiate occasionally or temporarily to a dissent- 
ing congregation is not dis(jualified. Retf. v. 
Oldham, m B. .Sc S. 193 ; 38 L. J., Q. B. 125 ; 

L. R. 4 Q. B. 290. 

The regular minister of a dissenting congre- 
gation de facto, though not de jure, is disqualitied, 
Ih. 

County Councillor — Disqualification — 

Woman — Election not questioned within Twelve 
Honths — Liability to Penalty.] — A woman who 
lias been electeil a member of a county council, 
and whose election has not been questioned 
within twelve months after the election, is, 
nevertheless, liable to the penalties imposed by 
s, 41 of the Municipal Corporations Act, 1882, if 
she acts as a member of the county council after 
the expiration of the twelve months, even if the 
effiect of s. 73 of that act is to make the election 
to all intents a valid election. Re Simza v. 
Cohden. 50 L. 3.. Q. B. ,533 ; [18911 1 Q. B. (>87 ; 
05 L. T. 130: 39 W. R. 454 ; 55 J.l\ 505— C. A. 
See Rerenferd-Hope v. Sandhunf, col. 170. 

Elector registered in more than one 

Division— Eight of Voting.]-~.ln elections of 
county couneiilurs under the Local (Tovornment 
Act, 1888, an elector although registered under 
the County Electors Act, 1888, in more than 
one electoral division of the same county, is 
not entitled to vote in more than one electoral 
divLion of the same county at the same election. 
Knlll V. .7hn.'.vc, 59 L. J., Q. B. 455 ; 24 Q. B. I). 
697 : 63 L. T. 47 ; 38 W, R. 521 ; 54 J. P. 789 

Election without Consent— Quo War- 
ranto— Costs.] — M.. was elected a town coiru- 
cilior without his knowledge or consent, but 
being informed that he would be liable to a 
fine if he refused to scr.vc, he on that ground 
agreed to accept, the office, and made the neces- 
sary declaration. Ko application was made to 
him to resign the office. A rule nisi for a quo 
warmnto to show by what authority he held 
the office having been obtained, he, as soon as 
he heard of it, expressed his willingness to 
resign, and allowed the rule to be made absolute 
without .supporting the validity of his election : 

' that he was not to be liable for costs, 

a week he miide a valid resignation, 


or if a quo warranto was filed at the expense of 
the prosecutor, if .M. at liis own expense, within 
a week after the filing of the information, ]>ut in 
a valid disclaimer, but that, failing these alterna- 
tives the rule was to bo made absolute with costs. 
Ileq, V. May, 2 L., IL & P. 144 ; 20 L. J., Q. B. 
268. 

Ho Jurisdiction in Ee turning Ofiieerjo 

determine Question of Disqualification.] — See 
Pritchard v, Ranyor Corporation, col. 196. 

Vacancy, if Mayor's turn to go out of 

Office, though Mayor remains.] — Where the 
mayor is one of the councillors who go out of 
office on the 1st November, he, causes a vacancy 
in the number of eouneillors, tliougdi as mayor, 
he continues a member of the council till the 9rb. 
November, lleq. v. Oivrim, 2 El. Isc El. 86 : 28 
L. J., Q. B. 316 ; 5 Jiir.(x.S.) 764 ; 7 W. XL 566. 

Separate Election for Occasional 

Vacancy.] — A councillor to fill up an occasional 
vacancy under 5 &6 Will, 4, c. 76, s. 47, and 
councillors to replace the third part of the council 
annually going out of office, ought not be chosen 
at one ami the same election. Itoivley v, Meg.,, 

6 Q, B. 668 ; 14 L. J., Q. B. 62 : 8 Jur. 1170— 
Ex. Ch. 

The 7 Will. 4 & 1 Yict. c. 78, s. 11, does not 
prospectively sanction such a proceeding. Ih. 

Special Summons for Election unneces- 
sary.] — 8ee Be^’ v. Theodorh% col. 169. 

Election within Ten Days after Notice of 

Vacancy by Eesignation. ] — 8ee Meg. v. Renter, 
col. 169. 

Eight to Nominate.] — See Meg. v. 

Parkimoa, col. 189. 

Nominator's Number on Burgess Boll 

not in Nomination Paper.]— See Gothurd v. 
Clarke, col. 189. 

Nomination not signed by Assenting 

Burgess with Name as on Boil .] — '^^^Rtnaleri v. 
ResJvy, col. 190. 

Description in Nomination Paper of 

Property of Burgess Subscribing.] — Bee t:h)per v. 
RaslnifMie. coL 189, and Henry v. Arm if age, 
col. 190. 

Misnomer of Candidate in Nomination 

Paper.] — Bee Mather v. Rroivn, col. 192. 

Delivery of Nomination Paper.] — See 

3fonkn v. Jaelmon, col. 193, and Meg. v. Glover, 
col. 192. 

Election of— Eeturning Officer.] — See' 

Harmon v. Park, col. 195. 

Declaration required by 5 & 6 Will. 4„ 

c. 76, s. 50.] — Where a person has been declared 
ihily elected a councillor, and has made the declara- 
tion prescribed by this statute, and has been 
admitted into the council, the court will not 
grant a mandamus to two town councillors, to 
administer the declaration to another person who 
claims to have been duly elected instead of the 
former. Meg. v. Rerhy Coimeillors, 2 N. & P* 
589 ; W,, W. & D. 671. 

On an election ol: councillors for a ward in a 
borough, there were three candidates, A., B. and C. 
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0x3 the 3r<l XoTeml)er, 1851, A, awl B, were j c. T6j s. 35, the major, before two of the clock of 
dcehircffl elecf'etl, but B. was tl iscniali fled, { the flaj next but one . foHovrixig the election, 
and. r he elecrors iia,'! notice thravid', Cpon a quo hmblished the inime of the candidate elected, 
warrautti, jud.Lnnuit of ouster was given against I After that time a further exam inat ion wais wade, 
B. on the 3t it]} June. 1852; and tm the" 2<}th | and dhe major published the name of ajiothor 
October, C. gave notice, cdaiifiing to be ailmitted 1 candidate as the one elected: — Held, that the 
to the office of councillor, and icpiiring the [act done after two o'clock by the major aitd. 
declaration mentioncfl in 5 A l> "Will, 4, c. 76, j assessoi’s was a ruillitj, andthetender of his vote 
s. 5b, to be administered to him. On the Sth ! as a councillor bj the candidate first named 
5oven d)er he made the declaration required, and j having been rejected, that he was entitled to a 
oil ilic Ihii .Xuveinber tie tmideretl his vote as a,| mandamus to compel the council to receive iq 
councillor ii|h/u tin; election of mayor, which was I and that in such a case amiandamiis is the proper 
rejcs.ued. a}e''l the candidiite for whom he voted * remedy, and not a quo wai'ranto. LeeiU 

wa> tlicruliv in a ininorir v : — Held, that C. was | 4 P. & 13. 632; 11 A. tk E. 512; 

tiuly elected a counciller, and had a rigdit to liej 10 L. J., Q. B. 112. 
admifted witliout a ninmlatnusor anew eletUion ; i 

and tiuu s. 51. which requins t ijat eviry person I Costs.] — Where a defendant bad been 

elected In l.)e a cnuncillor shall accept such office elected to the office of town cottncillor by a, 
hx mrdving and subscribing the declaration majority of votes, some of which were personated, 
]nenri<med in s. 50 within five days after notice and upon a rule beiitg obtained for a quo warranto 
of bis i'iecrion, did lutf a|iiply, and therefore C. ileclined to defend his election, and offered to 
hml a right to vote at the eiecuuri of mayor. iiVv/. disclaim, the court made the rule absolute, with-, 
V, /ib'H/.v, 3 Bi. cS: Bi. 211): 2 0. L. It 947:, 23 out imposing any terms upon the relator as to 
L. J., Q. B. 133 ; 18 Jur. 37S. ‘ costs, the dcifendant having been a camlidate for 

the office, and having made no previous attempt 
V _ Eemedy for Wrongful Election — ^no I to resign. Iieg,x. JSidney, 2 L., M. & P. 149 ; 20 
Warranto, or Mandamus.] Mandamiis to a L. B., 269. : 


- Inspection of Voting Papers after Elec- 
-//a 

- Candidate claiming to be elected, and. 


corporation staring that, on 1st Xovember. 1854, | 

C. ami 8., two councillors of a ward, being a I Eetnrn of Expenses required, thougli none 

tliird part of the numl^er assigjied for the ward, incurred — Extension of Time.] — vSee IMmn^ 
were in turn to go out of office, and an election Ejc cot 217. 
ought to have ])een hekl for the election of two 

councillors for the ward, bur that an election was Information against Town Clerk for Mis- 

held on the 1st Xovembtr for one councillor only, conduct at Election.] — See ite v. Eiclioletts^ 
.■whereby the office of one councillor was vacant, col. 207. 
and the writ commanded the mayor to proceed to 

the election of a couneillor. Keturn that on the ^ Inspection of Voting Papers after Elec- 

9tbXovember, 1S53, S. being a couneillor for the tion. ] — Ih. 
ward, was elected inayor for a year, and until 

his succe.ssor should have accepted office, and S. Candidate claiming to be elected, and. 

then acce}}ted the office of mayor, and held it till acting, properly joined as Eespondent to Peti- 
9th X<:>voinber, 1854, when liis successor was tion.] — See Yntex v. Leach., col. 208. 
elected mayor and accepted the office, and 

ceased to hold the office of mayor, and by reason -y- Q,uestioning Election of, in City of Lon- 
thereof, was not, on the 1st No vember, 1854, in don.j — See Bolton v. col. 213. 

turn to go out of office as couneillor, and the 

election ought not then to have been held for Bailiffs— Election of Senior Bailiff.]— A charter 
Pwo councillors, ami that on the 30th Xovember, constituted a corporation to consist of two bailiffs. 
BS54, 8. was duly elected councillor, and after- (senior and junior), twelve aldermen and an in- 
wards accepted that office, made and subscribed deiinite number of burgesses ; .and after nomina- 
thedeclaratioii. and thence, continually, held and ting the two first bailiffs, and directing the 
contiuuedtohold, an<l didstill holdand continue election of the first twelve aldermen, provided 
in that office, and the same during all the time that on a certain day in the year, the senior 
had been and still was full of S. '.—Held, that the bailiff should be chosen by the bailiffs and 
election of 8, as councillor on rhe 9th November, aldermen, or the major part of them, out o£ 
1854, was, at any rate, not colourable, and there the aldermen, for one year, and until another 
was tliercfore a pleiiarty, and mandamus did not of the aldermeil to that office in due manner 
lie, the proper mode of questioning the election should be elected, perfected, and sworn; and 
being by (pio warranto. Fcoct v. Chester Cor- also provided for the election of the junior 
poraihui, 5 El, A Bl. 531 ; 25 L. J., Q. B. 61 ; bailiff on the same day. by a different mode of 
2 Jur. (N.s.) 114 ; 4 W. E. 14. election, for one year, and until, Ac. (as before) : 

A councillor liaving ceased to be registered on —Held, that the two bailiffs do not thereby con- . 
the burgess roll for non -payment of "poor-rates, stitute but one officer, and that the senior and 
certain electors required the returning officer to junior bailiffs of cliffercnt years last legally ap- 
lioldanew election to till up the vacancy which pointed (their respective successors de facto for 
It was alleged had happened under 5 A 6 Will. 4, several years having been ousted by quo vrar- 
c. 76, s. 28, and on dns refusal to do so,. a man- ranto) might coalesce, and preside at a corporate 
damns was applied for : — Held, that a mandamus meeting of the bailiffs and aldermen for the elec- 
couid not be granted, but that the proper mode tion of a senior bailiff ; and that the charter 
of proceedirig was by a quo warranto. Beg. v. having directed the future election of a senior 
Bristol Carjmratiim^, I W., W. A H. 93. bailiff to be made one of the aldermen, must be 

On a contesteil election for the office of taken to mean that there should bo only eleven 
councillor of a borough, the mayor and assessors acting efficient aldermen, apart from the^ senior 
examined the votes to ascertain which candidate bailiff, who was also an alderman ; aiid^couse- 
was elected; and, pursuant to 5 A 6 Will. 4, quently that six aldermen were a majority of that 
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Integral part, capable of makings together tvith 
tLe two la:?t legal bailiffs, an elective assembly 
■for the piir|,H-)se of choosing a senior bailiff. Reus 
Y. Thornton. 4 East, 2i)4. 

Qualification by Eesidence.] — When a 

person having prior connections with a borough 
town previuiislv to his election to the office of 
bailiff, for which residence was a necessary quali- 
fication, took a house at first for four years^ but 
afterwards, at ids lainllord’s request, for one, and 
slept there one night before the election, and did 
not retiini again for near a month afterwards, 
when he staycfl twf> days, but retaineil prjssession 
of his house under his lease tiie whole time ; the 
taking of tlie house a])pearing to the court to be 
Ixnia fide, was a sufficient legal resilience to 
■satisfy the ijualification require^!. Ilex v. Snr- 
^jent^ 5 Term Kep. 40C. 

Jurats— Qualification— -Construction of Char- 
ter.]— Where i)y a charter it was granted that 
the inayor, bailiffs and burgesses should thereafter 
be a bofly corporate by the name of mayor, jurats, 
bailiffs and burgesses, that there should be one of 
the more honest and discreet burgesses or inhabi- 
tants, called mayor, to be elected as therein 
mentioned ; and four honest and discreet bur- 
gesses or inhabitants called jurats, and two other 
honest and discreet burgesses or inhabitants 
callal bailiffs ; that the jurats and bailiffs should 
hold their offices for life, unless removed for 
reasonable cause ; and when it should happen 
that either or any of tlie jurats or bailiffs for the 
time being should die. or be removed, or with- 
drawn from his or their office or offices, it should 
be lawful for the surviving and remaining jurats 
and bailiffs for the time being, or the greater part 
of them (of whom the mayor should be one), 
within a convenient time, to nominate another 
or others of the burgesses or inhabitants of the 
borough for the time to be jurat or jurats, bailiff 
or bailiffs of the borough : — Held, that it was 
oompetent to- the corporation to elect the jurats 
from the inhabitants of the borough, or from the 
burgesses. I{r,r y. Greet., 8 B, vk C. 3(13 ; 2 M. & 
Ey. 391; 7 L. J. (o.s.) K. B, 92. 

As to voting at election of aldermen and 
councillors, m: vanes, post, B. 2, li. (col. 193). 

c. Mayor. 

Municipal Cor|jorations Act, 1882 (45 & 40 
Tict. c. 50), ss. 15, 10, 01, 00, 07. 

Qualification— Eesidence.] — A charter which 
required that the mayor should be an inhabitant 
resiant -within the borough, on pain of forfeiting 
such stim as sliould be imposed l.>y the mayor, 
recorder and major part of the common council, 
not exceeding 100/., did not require rcsiancy as 
a qualification for holding the office, but only 
under a peiiairv. Ilex \\ ^y^U^ams, 2 M. &; S. 
141. 

Wlio may be elected.] — tinder the 5 & 0 Will. 
4, c, 70, an outgoing alderman mav be elected 
mayor. Ilcff. v. Stanley, 3 P. k ‘D. 501 ; 11 
A. & E. 869 ; 9 L. J., Q. 3b'. 248. 

^ Disqualification — Dealer in Spirituous 
Xiquors.] — Where a charter of incorporation 
ordained thut the mayor should yearly be chosen 
justice within the l)orough, and 'that "the justice 
should not permit any one to retail ale or beer 
within the borough, without a licence under the 


I hands of twm of the said justices, whereof the 
I mayor to be one : — Held, that a dealer in spirit- 
! nous liquors, and by that means disqualified by 
j20 Geo. 2, c. 13, from concurring in granting 
I licences, was not disqualified from being elected 
; mayor. Ilex v. Smith. 2 M. & S. 583. 

Ho Hotice of Ineligibility of Candidate.] — 


I See Ilex v. Briilfje, col. 201. 

I Election of Lord Mayor of London to have pre- 
; cedence on appointed Day.] — On the appointed 
; charter day for tlie specual purpesse of the elec- 
I tion of lord mayor of the city of London, the 
I business of such election must have prijcedence of 
j all otlier business ; therefore, it is illegal, after 
i the lord mayor and aldermen have retired from 
the hustings (having assembled for that purpose), 
to propose any other business inconsistent with 
such election, the discussion of which might have 
the effect of preventing the election altogether. 
Ilex T. Parlnjm, 3 B. k. Aid. 668 ; 22 E. li. 519. 

Election of, must be Eirst Business.]— See 
Retj. V. Mavyowan, col. 173. 

Election of— Casting Vote.]— At an election for 
a mayor under 3 k 4 Viet': c. 108 (Ir.), in case of 
an equality of votes, the casting vote is to be 
given, not by the mayor, but l)y tiie ahlcrman 
who shall have been elected by the greatest num- 
ber of votes recorded in his favour on a contest ; 
and an alderman elected after a contest is to be 
I considered as elected by a greater nurn]3er of 
j votes than one retnrned by a larger const ituency 
i without a contest. Hall v. Wallier, Ir. E. 9 (3, 

I L. 66. 

I ■ 

i Who may vote.] — Outgoing aldermen, on 

the 9th November in each year, may vote for the 
mayor to be elected on that day. Rey. v. Maddy, 
3 P. & D. 563, S. ?., Rey. v. Mavgomun, 11 A. & 
E. 869 : 3 P. ck D. 557: 9 L. L, Q. B. 244; 4 
Jur. 913 ; Rey. v. JUJotcall, 10 Jur. 1087. 

Candidate voting for himself.] — At an 

election for the office of mayor, to which office a 
salary is attached, the vote of a candidate for 
himself is bad, on the ground that he has a 
])ecuniary interest within s, 22, siib-s. 3 of the 
Municipal Corporations Act, 1882. Louth Mum- 
eipal RIectUm. In re. Sell v. Lonyhotfom, 63 L. J., 
U). r>. 490: [1894] 1 Q. B. 767 : 10 E.' 193 : 70 
' L. T. 499. 

Defect in Title of Presiding Officer.]— Where 
the mayor who presides at the election of a new 
mayor is only mayor de facto and not de jure, 
and is subsequently removed by jinlgment of 
ouster, the election of the mayor is void. Rex v. 
RrUJyewafer, 3 Dough 379. See Rex v. Slythe, 
5 L. j. (Ixs.) M. G. 41 ; 6 B. & 0. 240. Ikh nee 
mm 45 k 4(i Viet. c. 50, s. 42, siib-s. 2. 

Construction of Charter — To be Chosen from 
Burgesses.] — ^IVhere a cliarter directed the maj'or 
to be annually chosen out of four of tiie burgesses 
or inhabitants, and a by-la-w ordained that all 
these four should be aldermen : — Held, xhat it 
was void, as being reiiugnant to the charter. 
Tuclier v. Rex, 2 Bro. P. 0. 304. 

A charter granted to the mayor, bailiffs and 
burgesses, or the greater part of them, to choose 
one of themselves to be mayor ; but the same 
charter appointed the first mayor to continue for 
a year and until some other burgess should be 
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elected nml sworn, and the two iirst bailiffs to 
eutuiniie until two otiier burgesses should be, 
elected and sworn : and it also directed the new 
iiifiTor to be sworn in before the last mayor bis 
prcslecessor and the bailiffs fur the time being 
and the burgesses present : and in like manner 
the new bailiffs to Ijc sworn in before the mayor 
and tlie lust bailiffs and the burgesses present. 
Tiicse latter |UT)visioii> explain the iirst, and show 
that the inayt')!’ must be chosen out of the bur- 
gesses rit large, aii<l not cait rff the bailiffs ; and 
this avoids any i|iiestion as to the validity of a 
swearing in an officer before himself, by his name 
of office. , i/ftr V. 5 E,ast, 208. 

Vacancy by Death.] — Where a charter 

aiuiioiised the election of mayor on the charter- 
day, with pHiwer to tlie mayor to hold over, and 
on the mayors death witliiu the year after his 
eleetitmaud swearing in, ami in the meautiriie, 
the aidennun next in order to offi<;iateas mayor : 
— lield. tiiat in the case of a mayors holding 
over and living more than a year after his elec- 
tion and swearing in, the charter di<I not autho- 
rise a new elect ii*n iff mayor, nor the alderman 
next in order to officiate as mayor ; but it was 
casus omissus. Itf\r v. Smitk, 2 M. k. S. o83. 

Who are to Elect.] — By a charter there 

w’ere to be in a borough a mayor, alderman and 
twenty-four capital burgesses ; on the death or 
removal of an alderman, tlie mayor aii<l aldermen, 
or the greater part of them, were to elect a capi- 
tal burgess to supply his place ; when a capital 
burgess died, &:e., the mayor, aldermen ami capital 
Imrgesses, or the greater part of them, were to 
elect a successor from among the inhabitants and 
burgesses ; and the mayor was to be aimually 
electetl on a certain day “ by the burgesses of the 
borough, or the greater number of them,” with 
the consent of twenty-four freehctlders aiul inha- 
bitants, to be chosen as directed by the charter ; 
in practice, the mayor had always been elected 
by the capital burge.s,ses only. At tiie election 
of mayor on a charter-day, there was not a majo- 
rity of the number of twenty -four capital bur- 
gesses present, and no other burgesses attended : 
— Held, that this did not avoid the election, for 
that the word ■‘burgesses” in the charter (where 
it treated of the election of mayor) could not be 
construed to mean onl.v capital burgesses ; that 
the right of election did not <levolve upon tlie 
body of capital burgesses by the mere forbearance 
of the other burgesses to interfere ; and that the 
capital burgesses, in electing the mayor, acted iii 
the capacity of burgesses merely, v. 

,vw/Y/if, 4 B. & Ad. sd.b 

A charter empowered the mayor and aldermen 
for the lime being, or (he greater part of them, 
to choose and name four the burgesses or 
inhabitants, out of which four so to be named 
and chosen, tlie mayor, aldermen, bailiffs, prin- 
cipal Imrgesses, and other burgesses, and inha- 
bitants of the borough, for the "time being (they 
being also for that purpose upon the same day 
congregated and assembled together), or the 
greater part of them as should be so congregated 
and assembled, might have power and authority, 
by the greater part of the voices of them so as- 
sembled together, to choose and make one to be 
the mayor : — Held, that the election of a mayor 
by tiie majority of the whole elective body taken 
collectively w^as invalid, it appearing that there 
was not a majority of each cleffnite body of prin- 
cipal burgesses present at the time of the election. 


' V, JBowei% 2 D. & B. 761 ; 1 . B, & C, 492 ; 
1 L. J. (O.S.) K. B. 174. See iMr v. Ilmdleif. & 

' L. jr. (o.a) JE. B, m ; 1 B.&C.496 ; 1 Mi & By, 

; B45 ; post, col. 205. 

To be Sworn before Acting.]— -Where ^ 

; charter directs that the mayor shall continue in 
• office until another is duly elected and sworn, the 
j successor, although duly elected, cannot act 
! until sworn, and, if he does, judgment of ouster 
may be given against him. Pnnv^se v. id>cY, 2 
, Bro. F. C. 289. 

I Be-Election.] — By a charter the capital 

i burgesses and common council of a borough 
, were authorised every year, on Monday next 
^ before Michaelmas, to elect and nominate one 
: of the capital burgesses to be mayor for one 
whole year thence next ensuing ; and he, before 
; he was mlmitted to execute that office, or in any 
: way to intermeddle in the office, was on Friday 
: next after the feast of St. Michael next ensuing 
; .such nomination and election, not only to take 
i his corporal oath well and faitiifully to execute 
! the office, but also all the oaths appointed to 
I be taken by a mayor ; and after such oath so 
taken, he might execute the office of mayor of the 
j borough for one whole year then and next ensu- 
I ing. it was then provided, that none who should 
I have once borne the office of mayor should be 
again elected and preferred to be mayor within 
i the spjace of throe years next ensuing the end and 
I determination of his office of mayoralty : — Held, 

I that the words “three years,” mentioned in the* 

■ prohibitory clause, imported years of office, and 
i not calendar years ; and therefore a person who. 

I had once served the office of mayor might be- 
j again promoted to The same office as soon as threcr 
j mayoralties had intervened : — Held, also, that a 
I party became mayor, not when he was electctl,, 
i but wlien he was sworn in ; and that it was suffi- 
i cient if three mayoralties intervened between the 
i time when he ceased to be mayor and the time; 
I when ho Nvas sworn into office a second time-. 
i V. iSLCiftr, 10 B. k C. 4S6 ; 8 L. J. (o.S.) K. B. 
1221 ., ■' ■ 

I Oath or Declaration.] — Xo oath is necessary 
! as a qualification for eligibility for a. mayoralty,. 

I but a declaration to the effect required by*3i k 82 
' Viet. c. 72, s. 12, is sufficient. Hall v. Walker, 
i Ir. R. 9 C.'L. 66. 

I Making Declaration on Acceptance of Office. 
I — If otice^of Election.] — The notice of his election, 

; within five days of which the mayor elect is 
j required, by G tk 7 \V’ilL 4, c. 76, s. r>l. to accept 
I such office, by making and subscribing the 
j declaration, means notice received either by 
1 being present at the election, or , by official, 
i notification. Beg. v, Preeee^ 5 Q. B. 94 ; B. k M. 
j 156 ; 12 L. J., Q. B. 335 ; 7 Jiir. 896. 

A mayor was elected on the 9tli Kovembor, 
being then absent from theboi'oiigh, to which he^ 
did not return until the 23rd November. He 
had in the meantime casual information of his ■ 
election, but did not receive any official notice ; 
of it until liis return. Within five days after his 
return, he made the -requisite declaration and 
took upon him the office : — Held, a sufficient 
acceptance of the office within fi.ve days after 
notice. Ih. 

Obligation to Serve.] — Under a charter of 
Will. 3, the mayor of a corporation was appointed 
to be elected out of the forty-one common coun- • 
icilmen, and every maj'-or -was appointed am 
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fcion upon the charter day of election of liis 
successor, is not indictable iT})on the 11 Geo. 1, 
e. 4. s. 6, unless his ])rescnce as siicli chief officer 
is necessary by tlie coustitution of the corporation 
to constitute a lt\^'al, corporate assembly for such 
purpose. Ihuv v. Corri/, 5 East, 872 ; 1 >Sniith, 
358. 

"When a Casting Vote.] — See Amm, col. 2o4. 

Eejection by, of Vote of Person entitled to 
be admitted Councillor.] — See CohIih. col. 

181. 

Eligible as Councillor — Alderman Substituted 
to act as Eeturning Officer.] — See liey. v. Wlilte^ 
col. 177. 

Eot Eligible as Councillor when Eeturning 
Officer.] — See Ilry. v. Oivena. coL177. 

Turn to go out of Office as Councillor falling 
during Mayoralty.] — See Fimt v. Cheater, col, 
181, and Jieg. t . Oirens^ col. 180. 


ahlerinan : — Held, that a common . councilman, 
who had once served the office of mayor, and 
acted as justice for the town, but had since 
quitted the town, and resided four miles distant, 
having oiily a bank there, and was an acting 
magistrate "for the county, vras not entitled to 
refu'^c to stnu<l at a subsequent election of a 
mayor, though the serving that office would com- 
]jcl him to remiive his residence to the town, 
and 'prevent his acting as magistrate for the 
county. lh,r v. Leylawl, 3 FL, k S. 184. 

Where a crn*|-)orator is duly elected mayor he 
may be compfciled to take office either by man- 
damus or indictment, but when the election has 
been a pretence the eonrt will grant a mandamus 
for another election. JMr v. Culeheater, 4 Dough 


Mandamus for a Kew Eleetiou.l — ^^Vhere an I 
election to the office of mayor becomes voidj 
within the year, the court lias power, under 7 ; 
Will, 4^1 Tict. c. 78. to issue a mandamus corn- i 
manding a new election. Iley. v. Pemhrolie 
(hrptmitmn^ 8 D. ?. C. 302 ; 4 Jur, 317. 

Where there is a statutable incapacity in a 
person being twice elected to the office of mayor, 
the court will consider the election as void ab 
initio, and will thereupon issue a mandamus 
commanding a new election; and such man- 
<larnus must be addressed to the mayor and 
burgesses, though there is legally no mayor. Ih, 

Quo Warranto.] — A quo warranto will not be 
granted to tiy by what title a party exercises 
the office of mayor of a borough, where the 
gi'Oimd of such ap))Iication is a ^ilefect in the 
title of those who have elected liim niavor. Meg, 
V. M'Carthi/, 10 Ir. C, L. Ih 812. 

On a quo wari’aiito information for exercising 
the (jffiee of mayor, it is no objection to the title 
that the party who was councillor when elected 
mayor is not .sliown to have been on the burgess 
roll at That time, it being admitted that he was 
de facto councillor when elected mayor, and that 
he was t>n the burgess roll when elected coun- 
cillor, Iltr/, V. iJieoMf 15 Q. B, 33; 19 L. J., 
Q. B. 803 14 Jur. 811. 

Sufficiency of Statement in Plea of Cus- 
tom as to Mode of Appointment.] — A plea to a 
quo warranto stated, that by an immemorial 
-usage under a by-law, a court-Ieet had been in 
•part hokleii in the morning, and in ]>art in the 
.evening, and that the custom had been to elect a 
mayor at the morning court, and that the biir- 
:gess (such mayor elect) had been accustomed to 
be sworn into office at the evening court by the 
Stewart! of the lordship, or his deputy. At the 
trial, the allegation in the plea was proved, but 
it appeared, in adtiition to the custom there set 
out, that it had been usual for the leet jury to 
present in writing the candidate who had the 
majority of votes at the morning cptirt to be 
stYoru in by the steward at the evening court, 
and that the jury had done so in the present 
instance : — Held, that this was a mere minis- 
terial act on the part of the jurjq and that such 
presentment was no essential part of the: 
appointment, and need not be alleged in the 
plea ; and consequently that there was no vari- 
.ance between the statement in the plea and the 
proof adduced at the trial. v. Bomland, 3 
3. t A. 130. 

,, Abnenee of, Election of Succossor.]-~.The 
f qbpitery absence of a chief officer of a corpora- 


dL. Elective Auditors. 

See Municipal Corporations Act, 1882 (45 k 46 
Viet. c. 50), ss. 25, 62, 65. 


e. Bevisiug Assessors. 

See iliinicipnl Corporations Act, 1882, ss. 29, 
62, 65 ; ami Countv Electors Act, 1888, s. 4 
(1), (a). 

Election of.] — Mandamus to the mayor, alder- 
men an<i burgesses of a borough, named in 
schedule (A.) of the 5 & (5 lYill.'^4. c. 76, and 
divided into wards, I'ecited that no election of 
assessors to revise the burgess lists w'itli the 
mayor in place of the last assessors had been 
made on or since 1st March, 1844, by reason 
whereof tlie offices were still vacant ; and the 
writ commanded the mayor, aldermen and bur- 
gesses to meet and elect such assessors. Beturn, 
that they did meet, and tvere ready to elect and 
to deliver and receive voting papers, but there 
was not, at the time of such meeting, no? has 
tliere been thence hitherto any assessor of tlie 
borough, wherefore they could not cdect. On 
dennirreT' to the return, for not stating how and 
under wliat circumstances it hapjiened tliat there 
was no assessor for the borough : — Held, first, 
that the return was bad for that I'eason. Reg. 
V. Weymouth Cormratloiq 7 Q. B. 46 ; 14 L. j., 
Q. B. 853 ; 10 Jur. 67. 

Held, secondly, that tjie mandamus did not in 
itself showi that the .election could not be pro- 
ceeded with. Ih. 

Held, thirdly, that any omission to appoint 
assessors might be remedied by an election under 
7 Will, -i k 1 Yict, c. 78, s. 26, which extends to 
officers eligible under that act and the 5 k 6 
Will. 4, c. 76, the provisions of the 11 Geo. 1, c. 4, 
ss. 1, 2. Ik 

• Eligible as Councillor. ]~See Jlalemcorth , Ex 
rpaHe. col. 179. 

Election of Assessor as Cotmcillor — If no 
Hotice of Ineligibility, Candidate in Minority 
not Entitled to be Eeturned.] — See Reg, v. 
col. 179. 
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f. Kominatioii. ! 

I 

A/'c friMo A. 2, a. V., ariic (col, 117). | 

AVc Municipal Corpora/Hons Act, 1S82, as. 51,| 
f>5, li. 

Of Councillor — Nominator,] — At an election 
of town couiieillord f<)r a ward in a borongli 
under 22 Tict. c. 35, ss. 3, 7, no person is entitled 
to iioniinate who is jiot a nicriibor of the ward. ’ 
lity. Y. Ptirlihm^y 8 B. k S. 7r»3 : 37 L. J.. Q. B. ' 
52'; L. E. 3 Q. B. 11 ; 17 L. T. lllil ; 10 'W. E. . 
78. j 

Misstatsmeut of Boll Humber.] — The; 

number on the Imrj^ess roll of a burgess nomi- j 
nating n cumUdatear a munici|jal oloerion for the ’ 
otHi-e uf town cnurii'ilta’, uuKt, in ni-der to satisfy 
the 1 equiremcrits of 38 A 30 Tict. c. 40 (The; 
Miinieipal Elections Act. 1875), s. 1. sub-s. 2,! 
sched. b, form 2, juid hotc, be stated in the, 
noil! 1 nation paper. Therefore, where. Instead of, 
the risfiit number 005. the number 7tH appeared! 
in such ]iaper. ami an objection taken thereto; 
was itllowed Iw the returning njfieer, although no | 
one luul been or couhl he misled by the niisUike : j 
— Held, that the <lecision of the returning officer ‘ 
was eorreer. and that the etlh-ct of the mistake was | 
not remedied by and c<udd not be amended under ' 
:tii,e .provisions of ,41 A 42 Tict. c.,26, s. 41, and | 
35 A 33 Tict. c. 33, s. 13. Gotlnu'd v. (Jhndte, I 
49 L. J., C. P. 474 ; 5 0, P. D. 253 ; 42 L. T. 776 ; | 
29 W. E. 102 ; 44 J. P. 587. | 

Bescriptiou of Qualifying Property.] — I 

The nomination papei* of a candidate is not : 
rendered invalid by reason that the <lescriptIon : 
of “ the situation of the pro} jerry in respect of 
which ’’ a burgess subscriliing is inrolled ! 
on the burgess roll" is not identical with the! 
description on, the burgess roll Super v. BttPutfp '' 
Mtohe fbrjwrrition, 46 L. J., C. P. 422 ; 2 C. P. ih 
440 ; 36 L. T. 468 ; 25 W .' E, 693. ! 

It is sufficient if the description be true and do ! 
not mislead. Ih. | 

S. was nominated a candidate for the oEice of | 
■coimdllor in a borough : in his noniinatiou jiaper ; 
his seconder was described as of High-street. ! 
The situation of the property of the seconder was i 
ilescribed on the burgess roll as being inWiriton- ! 
street. The street was generally known as Higii- 1 
street, and its name had been only recently 
changed to Winton-street ; mo one liad been or | 
■eouhi lie misled by the description thereof as ! 
High-street. The mayor having declared the j 
nomination paper to lie void on the ground that i 
the seconder of 8. hud improperly descrihe<l the 1 
situation of the ])roperty in respect of wffiich he | 
was inrolled on the burgess roll : — Held, that the j 
-isitiiation of the property- of the seconder was j 
sufficiently described, ami that tlie decision of 
the mayor was wrong. Jk 

The provision of s. 1, siib-s. 2, of the Municipal 
Elections Act, 1875 (repealed by 45 A 46 Tict. 
c. 50), that the nomination paper , . . shall be 
in the form No. 2 set forth in the schedule to the 
act, or to the like effect,” is mandatory, and not 
directory ; but a nomination paper signed by an 
inrolled burgess, which contains such a descrip- 
tion of the property occupied by him at the time j 
of subscribing such nomination paper as will ! 
enable a person to refer to the burgess roll to | 
see whether the candidate is nominated by duly ’ 


. inrolled burgesses, , is, a sufficient compliance 
Avith the words of the section ‘‘to the like 
Affect,” even though the qualification of the 
; burgess is in respect of a successive occupation, 
\ Tleuru r. Arniit<i(fi\ o3 L. J., Q. B. Ill; 12 
, Q. B. I). 257 ; 50 L. T. 4 ; 32 5T E. 192 ; 48 
}j. P. 424— G. A. 

Of County Councilor — Nominator’s Signa- 
! ture,] — A nomination paper at a county council 
I election was subscribed by one of the nomi- 
■ nators, “ Jame.s Sykes, junior.” Upon the register 
this nominator’s name was entered simply as 
1 James Sykes ” : — Held, that the nomination 
; paper had been duly subscribed, and that the 
I nomination was not invalidated by the addition 
!of the word “junior” to the nominator’s name, 
i it being his ordinary mode of signing it. Gle(U 
hill V. Crouihei\ 58 L. J., Q. B. 327 ;'23 Q. B.D, 
j 136 ; 60 U. T. 866 ; 53 J. P. 677. 

Of County Councillor — Name of Electoral 
Bivision Omitted,] — The nomination paper of a 
I candidate for election as county councillor was 
I complete and regular in every respect, with the 
I exception that a Iffank in the heading of the 
I form, which had been left for the insertion of 
1 the name of the electoral division, had not been 
, tilled ill with the name of the division : — Held, 

I that this omission did not invalidate the nomi- 
I nation of the candidate, being a mistake which 
! fell within the scope of, and was cured by, the 
; 72nd section of the Municipal Corporations Act, 

' 1882. Jlartoii v. Gurrill, 58 L. J., Q. B. 329 ; 

! 23 Q. B. D, 139 ; 60 L. T. 867. 

Of Councillor— Signature of Assenting Bur- 
: gess.] — By the Municipal Corporations Act, 

: 18S2 (45 A 46 Tict. c. .50), third schedule, Elec- 
, tions, part ii., rules as to nomination in election 
! of councillors : 1. Every candidate for tho office 
I of councilior . must be nominated in writing ; 2. 

' The writing must be subscribed in the case of a 
ward election two burgesses of the ward as 
; proposer and seconder, and by eight other bur- 
; gessesof the ward as assenting to the nomination. 

I A nomination paper at a ward election was sub- 
I scribed “ Edwin J. Hooper,” “W. E. Waller,” 
j “ E. Turner,” by three of the assenting burgesses. 

! Upon the burgess roll were entered the names 
i “ Edwin John Hooper,” “William E. Waller,” 

, and “ Eobert Turner,” the numbers opposite 
I these names on the burgess roll being the same 
j as those appearing opposite the signature of the 
I assenting burgesses on the nomination paper : — 

! Held, that the nomination paper had been duly 
I subscribed by the assenting burgesses. Bowden 
i V. Bedey, 57 I.. J., Q. B, 473 ; 21 Q. B. D. 309 ; 

1 50 L. T. 219 ; 36 W. E. 889 ; 52 J. P, 536. 

1 A nomination paper at a ward election was 
I subscribed with the correct name of Henry D. 
j Davenport, as an assenting burgess, but his name 
was erroneously entered on the burgess roll as 
Davenport, Henry D., Evereux : — Held, that the 
nomination paper was not ■ invalid. Harding v. 
ComiceU^ 60 E. T. 959, 

A nomination paper at an election of town 
councillors was subscribed with the full and 
correct name of “ Ohaiies xlrthur Barman, ” as 
an assenting burgess ; but his name was erro- 
neously entered upon the burgess roll as “ Charles 
j Barman ” only : — Held, that the defect was no-t 
I such as was remedied by 45 A 46 Tict. c. 50, s. 241, 

I enacting that “ no misnomer or inaccurate de- 
' scription of any person , . . named in any roll 
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. . . roquirotl by this acfe shall hinder the full 
operation of this act %rith respect to that person 
/, . pruviiled the description of that person 
. . . be such as to be commonly uiulerstood.”— 
The words “ (commonly understood'"’ in this pro- 
viso mean '• cojnmniih’ nnderstooii by any person 
comparing'- the nomination paper and the burgess 
roll/' t, hhuieij^ 15 Q. B. D. 273 ; 

53 L. T. 813 ; 88 W. B. 701 ; 10 J. F. 171. 


inaccuraev was not cured l)y o oc 4 \\ lU. -i, c. tOj 
s. 112. iiMfr V. Mnuvii. 45 L. J., 0. P. 517 ; 
1 C, F. 1). 51)6 ; 81 L. T. 869 ; 21 dV. E. 786. 

Candidate Abroad.] — A., when absent 

from the United Kingdom, wa.s nominated town 
councillor. ISio written consent by him to his 
nomination was produced at the time of the’- 
deliveiy of the nomination paper: — Held, that 
A.'’s election was voi<l and that the other candi- 
date, who had ])ecn duly nominated, was entitled 
to the seat. JJrowii r. Me/ni^ 58 J. P. 167. 

Fame of Candidate not on Burgess Eoll when 
nominated as Councillor.] — Bee JJtuhje v. --Hi- 
(h‘ewsp<AiA. 171. 

domination Fapers—Time for Delivery.] — A 
town cleric has no discretion to require the de- 
» for town councillors 
lan two days ■ before /the;: 
:2 (fc 28 Viet. c. 85, s. 6, “ at 
not giving him the dis- 
be transmitted 
before the day ap- 
c V. Glover, 15‘L. T. 


Same Burgess Assenting to dominations in. 
Excess of Vacancies,] ' — Beet. 1, sub-s. 2, ofdhe 
Hun id pal Elections"’ Act, 1875, provides that 
every caii'lidiate at a municipal election shall be 
nom'inated in writing subscribed by two burgesses 
a- proposer and secondei*. and by eight others as 
assrmting to the nomination, and that “each 
c:mdi<hite shall be uoniinated by a separate nomi- 
nal ion paper, but the same burgesses, or any 
of rhom, may subscribe as many nornimitioii 
papers as tliere are vacancies to be filled, but no 
more.*' At a municipal election where there 
were four vacancies to be filled a burgess sub- 
scribed four nomination papers, which were 
delivered in due time, and subsequently he sub- 
scribed a fifth nomination paper, which was also 
delivered in due time. In each case he sub- 
scribed as one of the eight assenting burgesses 
required by the act : — Held, that the first four 
nomination papers were valid, and that the fifth 
was invalid. Jhtrqoifnp v. ColUne, 51 L. J., Q. B, 
885 t 8 Q. B. 1). 450 ; 80 W. E. 928 : 46 J. P. 
890. 


livery of nomination paper 
at an earlier })enod tbi 
election, the words of 2/ 
least two whole day 
cretion to require that the. paper 
to him more than two day 
pointed for the election. It 
289. 

Prior to a municipal election, the town clerk 
is, by 88 A 89 Viet. c. 40, s. 1, siib-s. 1, to issue a, 
notice stating the last day on which nomination 
papers are to be delivered". By sub-s. 8, nomina- 
tion jiapers are to be delivered seven days at 
least before the day of election, and the mayor 
is to sit at the town hall on a subsequent day to 
deckle on the validity of objections made to 
nomination papers. In accordance with these 
enactnieiits, the town clerk issued a notice for 
a forthcoming municipal election, stating that 
the 28rd of October was the last day <ui which 
nomination ])apers were to be delivered. The 
28rd of October only allowed six days (exclusive 
of Binidays and the days of nomination and 
election) to intervene between the nomination 
day and the day of election : — Helil, that seven 
days mean seven clear days, exclusive of the 
nomination daj' and the day of election as weE 
as of Sundavs. Iloioer v. Turoer. 45 L. J., G. P. 
.550 ; 1 C. P‘ D. 670 ; 85 L. T. 58.' 

T., one of the candidates, delivered his nomi- 
nation fjiaper on the 23rd of October. W.,. 
another camlidate, delivered his paper on the 
22nd of October, but took it back for the pur- 
pose of making an immaterial alteration, andi 
returned it <m tlie 28rd of October. Objections 
to the nomination pa})e]‘s of T. k W., on the 
ground that they had been delivered on the 
wrong day, were duly made, but disallowed by: 
the mayor. T. and W. obtained a majority of 
votes and were returned as elected ; — Held, that 
the mayor had no power to decide such an ob- 
jection, as his jurisdiction was c{)iifined to the 
form of the nomination papei’s, but that suck 
question couhl be raised by petition to the Court 
of Common Pleas. Ih. 

Field, also, that T.’s paper was not delivered in 
time, but that as W.’s was good at the time of 
delivery ami was not taken back with tljc inten- 
tion of withdrawal, it was delivered in time ; 
but that as the notice of the town clerk was so> 
defectivui as to mislead one of the candidates 
and probably the constituency, and as conse- 
quently there could be no free election, such 
election was void. Ib. 

-- — Delivery by Agent — Jurisdiction on 
Petition.] — ^A petition was presented,^ under 


Several Candidates dominated by Same 
Person.] — Bee v. Weleb/wol^ cbl. 176. 

Of Councillor — Surname of Candidate Mis- 
spelt.] — In four nomination papers at an election 
for a council of a ward of a borough under the 
Municipal Corporations Act, 1882, the name of a 
candidate, wlilch was Timothy Miller, was in- 
serred thus: “Timothy Millar,” in accordance 
with the entry in the burgess and ward roll : — 
Held, that there was a sufiicient statement of 
“the surname ... of the candidate ” to satisfy 
the requirements of ss. 72 and 241, and rule 
5 in part ii. of the third. schedule to the act. 
jniler V. M'evton, 64 L. J., Q. B. 692 ‘, 72 L. T. 
888 ; 59 J. P. 8,58.‘ 


— — Christian Fame of Candidate Abbre- 
viated.] — The provisions of sub-s, 2 of s. 1 of the 
IMiiniclpal Fllections Act, 1875 (repealed by 45 A 
46 Viet. c. 5IJ), that “the nomination paper shall 
state the surname and other names of the person 
nominated,” are satisfied if such paper contains 
an abbreviation of a Christian name which is 
universally understood as meaning that name 
and none other ; so that a nomination paper 
which contains the abbreviation “\Vm.” as 
meaning “William,” is a sutficicnt statement 
of the Christian name of the person nominated 
within the meaning of the sub-section. Henry 
V. Annitaye, 52 L. J., Q. B. 165 ; 48 L. T. 576 ; 
81 W. E. 244. Reversed on another point, in 
0. A., supra, col. 190. 

In a nomination jiaper at an election for town 
councillors of a >X)rough under 88 & 39 Viet, 
c. 40, the name of a candidate, which w'as Robert 
Vicars Mather, was inserted thus, — “ Robert V. 
Mather ” Held, not such a statement of “ the 
surname and oiher names of the person nomi- 
nated ” as to satisfy the requirements of s. 1 and 
the form given in schedule 2 ; and that the 
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35 vS: Virt. (\ ny an uuMieoe^-fuI cautlidato 

at an elect uai of eotiiaallorri ft»r a iMiroiigb, 
quo'rl i<aiin,Lr tlic^ eleeiioiiof a cnuiu*ill<»r but not 
v.hiimhiii: the seat. Tiie iKuniuatiou paper of the 
petiri(Uier was deliveretl to tUe town elerk by , 
aij ap^enf of the petitioner, and was not otlier- 
wise delh'ered by the candidate liiiiiself or his ' 
proposer or seconder, as required by 38 t\: 33 A'ict. 
c. 4, s. 1, siib-s. 3 : tbc iioiiiiiiatioii paper was 
objectcfl 10 on this grtaiud: the mayor disallowed 
this fTiouiid of r»lijccrioii. but allowed others; 
and the [letitioiier was the only camlidate com- 
petiin*; with the successful candidates : — Held, 
first that tlelivcMW of the nomination paper 
bv an aiicnt invaliiiated the noiuinatioin J/u/dov 
vI J//C/0S7*//, 4b L, 4.. (\ P. m2 : 1 L\ V. 683 : 
35 L. T. tl5, 

Hs-Id. "‘ccundly. thus rmtwith^tandinij' the dis- 
alhiwaiicti nf ihi> LO'ouiHi of objection by tin; 
msi\a*r. tlie fact wa> cnu'nisabJe by tlie court, and 
tljat rlu‘ respondent iiiiist be dccJai-t'd to have 
been diih' idected, / 5. 

Complaint of Mayor’s Decision as to Yalidity 
of, not a ‘^Complaint of the Conduct” of the 
Mayor.] — 8ce Jlurmoa v. Parh (No. 1), col. 2(tS. 

Substitution of Different Proposer after De- 
liYery of Paper.] — by the Municipal Eieetioiis 
Act. 1S75 (3^ cc 33 Viet. c. 4<>), ,s. 1. stili-'-. 2. at 
any jnimicipal eiectiim (of councillors) every 
candidate sliall be nomiiiaretl in writing : the 
'writing sliall ])e subscribed by two inrolled bur- 
gesses of such borotig'h or ward as proposer and 
seconder, and by eight other inroiiud burgesses 
of such borougii or ward U" a'^^enring tu the 
nomination. At an election of a ward councillor, 
a burgess was noniinateri in ;i ]')aper signed by E. 
and H. as ]>roposer and seconder, aiul by eight 
other burge-^scs as absenting to the noniinati(m. 
After tlte siondnation pa})cr had been delivered 
to the town clerk it wuts altered in the tib>ence 
of the sec(:)ndev and assenting burges.-es by strik- 
ing out the name of B. as proposer aii< 1 sub>t ituting 
that of Cb, another duly-iiirollcd burgess Held, 
that the nomination was invaiul. Kamton v. i 
Park (NTo. 2). 50 L. J., <). B. 775 ; 7 Q. B. D. 
333; 45L. T. 174; 45 J. P. 714. ; 

Grood Homination not vitiated by Another that 
is Bad.] — See Sarf/ici^m v. PidsfonL col. 2U3. 

Ellies in Ballot Act not applicable.]— Held, j 
that a defect in a bad nomiiiation was iioi cured, 
by the 12th and 13th rule'* of the Bt schedule' 
of the Ballot Ac‘t, inasmuch as rlio>e rule' do not ' 
apply to tlie nomination at a municipal election. . 
Xortlicofe v. Palrfonh 44 .L. 3,. C. P. 217 ; i 
L. K. Ill C. 1*. 4:(! 32 L. T. tili2 ; 23 W. R. TOO! I 

- Stat'utory Provision for Election of Commis- ! 
sioners by Town Council— Eesolntion of Co'uncil . 
restricting Power of Nomination — Dltra Vires.] : 
— By the 1 (leo. 4, c. 52 (one of the act s regiila- ' 
ting the port and harbour of Cork), s. 21, it w'as 
enacted that on the second Tuesda}' in June, or on 
some other day not more than ten tlays from the 
second Tuesday in June in each 3 X‘ar, the four 
senior commissioners app<.)inted under the act. not 
being members of the common council of Cork, 
shouhl go out of otiice as such commissioners, 
and four otlier commissioners slioiiid be chosen 
to supply their places by the mayor, sheri'ifs and 
commonalty of the city of Cork, or the major 
part of them, in their open court duly assembled, 

VOB. TI* 


and which court the mayor of the said city for. 
the time being should, from time to time, cause to 
be held for such jmrpose, giving six days’ notice, 
at the least, of the time and place of holding the 
same, by a/lvertisemesit in one or more^ of the 
public ncuvspapers of the said city of Cork. 
The council of the city of Cork, on the 7tli July, 
1882, passed the following resolution That the 
standing order be adojited — ‘■•I'hat on electing 
gentlenien to memhershij.) of public boards, or 
other honorary positions, all nominatioTis thereto 
shall be made’ in writing, signed )>y two members 
of the council (as proposer and seconder), ami 
delivered to the town clet'k seven clear days 
before the day of election ; Jim t each, nomi- 
nation shall be coutined to one candidate, and 
that no nomination shall be announced until all 
shall have been received and recorded, the names 
being then read ont in the order in which the 
town clerk shall receive tliem.” On a motion 
for a writ of quo warranto, to set aside the elec- 
tion of tht'ee persons as commissioners under 
the 1 Heo. 4, c. 52, s. 4, on the grouml that they 
hml not been nominatctl seven clea!’ days before 
the <lay of election, as required by the resolution 
of the’^Tth of July, 1882 : — Held, that such reso- 
lution was ultra vires and invalid, as imposing 
upon the candidates for election a qualificatioD 
not iiresciibed by the statute, and tiius unduly 
restricting the class of persons eligible. Meg, v. 
DoiDning, 16 L, B., Ir. 501. 


gr. Presiding- and Eeturning Officers. 

See alra A. 2, a, vi., ante, col. 117. 

See Municipal Coi'porations Act, 1882, ss. 42^ 
53, 57-61, 67, 75. 

Presiding Offeer — Pirst Vote and Castingr 
Vote.l — The light of a chairman of a inunici[)al 
meeting, not otherwise tli squall hod, to have a first 
vote, besides a casting vote, is not interfered with 
]jy s’ 61. sub-s. 4, of the Alunicipal Corporations 
Act. 1882. Loaf'h IMtiuiripal Pleat to In re,. 
Xdl V. Lontihoitom, 63 L. J., Q. B. 490; [1894] 

1 Q. B. 767 *; 10 B. BJ3 ; 70 L. T. 439. 

Casting Vote — ^By-law contrary to Char- 
ter.] — Where a charter directed tlie election of' 
senior bailiff to he made by a majority of a select 
bo<(y, a by-law giving a casting vote to the pre- 
siding ofiicei- in case of an equality of vote.s, was 
l)ad. " Em V, (ritterer, 6 Term Rep. 732. 

Appointment of, in Charter.]— The king- 

was not bound by 9 Arme, c. 20, s, 8, ami, there- 
fore, in granting a new charter to an old co]*- 
poratiori,"lic might appoint a person as presiding 
officer who luuf presided at the election of mem- 
bers of parliament, though he had pi-eviously held 
that situation. Akv; v. Ihighca, 7 B. & G. 708 
1 U. & Bv. 625 ; 6 X.. J, (O.S.) K. B. 190 ; 31 E. E. 
288. 

Election in Absence of, void,]— It is 

necessary that a presiding officer, who by the 
charter of a borough forms an integral part of an 
elective assembly," should be present up to thcr 
time when the election is completed; and the- 
: election cannot be proceeded in during his, 

I absence, although he should iinpropeiiy absent 
; himself. v. Wtlllams, 2 M. &: S. 141. 

I If a presiding officer, who, by the constitution 
i of the borough, forms an integral part of an 
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■)f the office requii’ed by the Muni- 
rioiH Act. liS82, ss. 34, 35. K. 
nailc and suliscrilied a similar de- 
dd. bur wirhout deci<Inig whether 
i dis<|uali11ed tor election as coun- 
returning officer had no jurisdiction 
he (|uestio!i of disqualification, the 
[ for determining that <[uestion 
don petition as provided by the 
porations Act. 18S2, s. 87, and the 
milling officer })eing to count the 
ind •* forthwith to declare to be elected 
iditlate to whom the majority of votes have 

^iven,” as provided by s. 2 of the Ballot Act. 

1872 [ that 1‘. had not been declared to be (deeded ; 
that the office was not full ; and that he was not 
entitled to a mandamus to compel the mayor and 
corporation to receive his votes at thc-ir corporate 
meetings. 7 Ay/. v. (3 E. A B. 241) ; ante, col. 

181) discussed'. Pnfrltnrd v. Batufov ('orpomt'nm^ 
57 L. J.. Q. B. 313 : 13 App. Gas. 241 ; 58 L. T. 
502 : 37 K. 103 : 52 J. B. 504— H. L. (E.) 
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<fkv:tlYe assembly, departs from it after the meet- 
ing has been regularly formed, and the election 
4 ‘ntered upon, but litore it is completed, an 
election made after its departure is void. Ilex 
V, Bullvr, 8 East, 389. 

■ with Election after Meeting’, 

dissolved hyA — Sec Bex v. Gahorlnn, coL 17b. 

Ho Authority to exclude Candidate from 

Polling Station.]— See Clemenfmn v. JLifton, 

col 2ot;. 

Election not avoided hy Errors of, as to 

Marking Voting Papers, &c. J — See B iunhoaed v. 
J<ar.'iO)L\\ cnl. 2bn. 

Befect in Title of, avoids Election of 

Mayor.] — S(ie Bex v. Behhjeimfee. col. 184. 
Blit w'C noir Municipal Corporations Act, 1882, 


ance 


Effect of Declaration that Bankrupt Coun- 
cillor re-elected owing to void domination.] — 
See Beg. v. Welchpool. col. 176. 

Publication of Candidate’s dame as 

elected — Subseq.uent Publication of another 
dame after Statutory Time.] — See Beg. v. Leedti, 


Candidate acting as — Disqualification 

— Eemedy.] — Tlie defendant, the mayor of a 
borough, was candidate foi* the office of ahlermaii 
in tiie" boi'ough. At the election he ])resided and 
voted for himself, and, the votes being equal, gave 
a casting vote for himself, and declared himself 
duly elected Held, that this dis(iualiiication 
tHl withiii s. 87, siib*s. 1 (JI) or (c), uf the Mimi- 
eipal Corporations Act, 1882, and could not be 
(picstioned excejit by an election petition, and 
consequeritlv (|iio warranto would nut lie. Beg.\ 
V. Mnrtim. 61 L. J., Q. B. 39 : [1802] 1 Q. B. 39 ; ] 
65 L. T. 611 ; 40 W, K. 109 ; 56 J. B. 105. ! 

Knowledge of Voters that Candidate is — 

do Knowledge that he is disqualified.]— See 
Beg. V. TeLvliexhnrg Corporation, eol. 201. 

— — dot eligible as Councillor.] — See Beg. v. 
Oicem. coL 177, 

Duties aud Jurisdiction of — Declaration 

of Election.] — Two candidates, R. and P., were 
nmniiiated for the vacant office of councillor of 
-one of the waitls of a borough, B, objected to 


Decision of, as to Validity of domination, 
nclusive, on Petition.] — See Budge, v. 
r.v, col. 175 ; and BohIisy. Javlaion, col. 193. 


do Jurisdiction to decide Objection as to 

Time of Delivery of domination Papers,] — See 
llou'MH V. Turner., eol. 192. 


Complaint of Decision of Mayor as to 

Validity of domination Paper, not a Complaint 
of his ‘‘Conduct.”] — See J/armon v. Barli (No. 
1), col. 208. 


term of office had not expired, but the mayor 
disallowed the objection. Throughout the election 
B. insisted upon his objection, and claimed to be 
elected whatever the result of the poll might be. 
The votes having been counted shewed a majority 
for E., and the returning officer read out the 
names and numbers to the mayor, who announced 
them in public. Having taken time to consider 
the objfiction, the returning officer on Mie follow'- 
ing day issued a public notice stating the number 


Voting Papers.] — Voting papers at. municipal 
elections are not chai’geable with duty by 33 
& 34 Viet. c. 97, and need no stamp. Beg. v. 
Straohan, 41 L. J., Q. B. 210 ; L. E. 7 Q. B. 463 ; 
26 L. T. 835 ; 20 'W. E. 629. 


Signature of Voter,] — The burgess’s 

usual signature is sufficient ; and it is no valid 
objection that the Christian name is denoted only 
by an initial letter. Beg. v. Axery^ 18 Q. B. 
576 ; 21 L. J., Q. B. 428 ; 17 Jur. 194. 


of votes given to each (candidate, and the ob- 
jection, and declanng B, to Ije duly elected. 1^, 
thereupon made and subscribed the declaration 
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Joseph ex, Avho was entitled to vote at the | taonly UBderstood — Semhle, by Lord CaBiphell, 
electicH! of coiincillor>, was on the biir|re.ss roll as CbJ., and Crompton, J, (Coleridge, J., dissent- 
J;uHo> 0. He >igne«l the voting |>apei* with the j ing), that the description ^ was sufficient, mul if 

iiaiiie of Janies C. On a motion 


JaiHe> 0. He >igne«l the voting |>aper with the { ing), that the description ^ was sufficient, mul it 
siaine -Janies On a moTittii for ([uo war - 1 not sutheient, it was an inaccurate <lescriptioii 
raiito, the grouiuis of objection stared in the rule cured by s. 142, JReff. v. Sjnrftlefj, b BL 

bt‘ing the reception of votes from persons who JiiH ; 25 L. -L, Q. B. 257; 2 Jm\ (x.S.) 7J.> ; 4 
were nor entitled to vote, or wdio frandiilently W. K. 527. 
personated persons wlio were entitled tt> vote” : 

— Held, that the objectimis were not sustained,! Candidate’s Place of Abode*]— *A shop 

i/w. V. Thiariti^s. 1 El. .S: BL TiH : 22 L, d.. Q, B. : and }>art of a house were used by A. B. amIC. D. 

: 17 Jur. 712. 'for carrying on the trade of booksellers in co- 

H*eld. idltV. Thar the n] Jection tIuii C.had voted I ])artnership^ It was'entcred on the burgess list 
Iw a wr*am name, if bwniaily raided, could, not i and burgess roll opposite the name of A. B., as 
latvf been XiHtaineii. ina.-much ri> it was the house, trinity t^treetX A. B. occupied a house, 
nauH* <ai the burue-- roll and tlie mi>iiomer ! and resided ami uihabited therein, witltin seven 
would riiivdi bv^n .g «;AVill.4.c. 7r>. s. M2. /A i miles of the borough. At an election for the 
I'he name ef the barge'-'' vut ing mu-i appear office of aidenuan, the voting papers of the mem- 
U!)Hi 5 the face nf the 'vm ing i^aper a^ ro shew | bers of the council for A. B. described his place 
cieuriv that the name m ino-mhd'as a "ignature ; inf abode ns Trinity Street Meld, that this 
and abo. ihv mum* nni'i be mnueered \virh the i descriptimi of the place of abode was insufficient 

nann* hI‘ the .-fivet in whieli the p!'.*[ierry is i to satisfy the alcove section ; that this defect was 

-*ituaT(a LVv/. v, 'farL 1 EL X' EL JM : 2-^ L. J,. glut cured by 5 b Will. 4, e. 7b. s. 142 ; and 
i 1 17:\ * 5 Jur { N S.J r>7n. ' that A. B. was not <luiv eleettxl alderraan, i7c//. 

‘ ■ ' iv. JJeiffhton, lb iV M.'' b8B ; A Q. B. 89b; 18 

, Commeiieiiig ‘*1, A. delivered by'j.L. J.. Q. B. 241 ; 8^ Jur. bSb, 

Mistake to, and signed by, ‘‘C B.”*' — By the Muni -i On the election of an ahlcrinan, if the voting 
cipai Ooi'porati(.)n.s A;t. ISS2. s. lib. siib-s, 4, any ! [japers do not contain an accurate description of 
pcrstui cntitlecl t(» vv.tc at iiiiulemiuirof aldernieu I the place of abode of the party voted for, the 
may vote by >igning and pcr-mally delivering i votes are bad, though the inaccuracy is without 
at the meeting to the chairniau a voting paper | fraud, and tlie description in the voting paper is 
cuntairiing the ^iirminies and otlier names and i coiiiuiouly iinderstooil to be thatof the party, Ib . 
place'* of abixle and tlescriijtions of the persons! Quo warranto for exercising the office of conn- 
for whom he votes." A wtting praper was de- ! cillor. Flea, that the defendant was elected one 
hverctl. cvunmencing - J, the unileivigiiod. A. B.." ! of the councillors of the borough. Kejdication, 
and ending with the i-ignarare C. Lb": and that in the voting jiapers his place of abode was 
upon a petition against the return of ilie persons i staled to lie Honville Place, whereas his place of 
elected, the commissioner rece*ive<L evidence shew- i al.HMle at the time of the electiimwasatXew- 
ing that the Town clerk had inserteti A. B.'s name, j market Load, ami not at Gonville Pbice. Ile- 
iii order thai the tuitinu’ jjai^er might be used by j joinder, that Gonville Place had lieen his place 
him. bur Iw inadvertence if was ]iande{L to C. Ib. 'of abode until a short time before the election, 
who signed and peisoiially delivered it to tlie j ami that Gonville Place, at the time of the elec- 
chainnaii without dM'overing rije mistake: — ! tioii. was comnicmly understood, in and through- 
Held. that the s’otti was vaiM. ami that the com- 1 out tlie borough, to be his place of abude, ami 
mis, "inner was right in recfdviiig ovalcnce of the 1 tliai his descriptions in the voting pa[iers by tbe 
cireiimMances under which it was given. A///;/- i Christian name and surname, with the place of 
///C 77 V V. J/cc/'/on/.vc. 58 3 j, J.. Q. lb .554 : 18Q. P>. D. , abode and descri]»lion of the <lcfeudaiit at the 
bsy : 51 L. T, 290 : 82 W, IL S2b : 48 J. 1\ 424. 1 time of tlie clecliori. were respectively such 

j descriptions of the defendant by the cliristian 

Bescription of Voter’s Qualifying Pro- p tame ami Mirnaine, with tlie place of abode and 

pertyX— At an eleerion, n voting ticker, *• \V. 1., ; description of the defendant, as to be commonly 
of K. Street.'' wri" rci«;*c red on the ground that the | um lor, stood, in and througliout the borotigh. as 
pnalificariou of W. L on iho biirgo'^s itJI was tlescn[itums of the defemlant by his Christian 
iies<ti‘i])ed as “liouse in M. Sircei,” Jt was shewn name and surname, with his place of abode and 
by affidavit'* that -K. Street and M. Street inter- desci*iption : — Held, tliat the replication was 
seel ; that the hou'-o in (pie^tion was a comer good, and the rejoinder bad; because s. 82 of 
house : that it was one lioiise with a sn-eet door tbe 5 cV; <> Will. 4, c. 75, re(|uires that the. voting 
in each strcf'l. coii.sihtinL' of what iiad formerly ]>a}ier shall contain the Christian names and siir- 
beeii two dUtiucr hon-.es, one in each street, and i names of the persons tor whom the burgess votes, 
one of them being the liouse in M. Street: — wIiUthe;rreS[»ecTivep]acesufabodeamldescn[)- 
Hcld. that the description wn.N such as to bo coni- tioiis ; ami the voting papers contained an 
numly umlcMMoml, and that the vote was im- accurate description a wrong place of abode, 
]) rope rly rojecteiL /<by/. v. f'X'cycr//, 1 EL klM. and nut an inaccurate description of the right 
r<Ob : 22 L. J., Q. P>. 120 : 17 -liir. 272 : 1 W. IL place of abode of the defendant, and therefore 
148. were not within s. 142, which cures an inac'- 

A voting paper is coiTcct if the place in re- curate description of any persoii or place in any 
spect of which the [larty votciLamlfor which voting paper, provided that tlie descrijition of 
he a]g)ears to be rated on the burgess roll, is such person or place be .such as lo be comnionly 
dese rilled according to its actual si rinUioii. though understood, v. (rJntv/r<r7, lb Q. B. 819 ; 2b 

tile <!escripiioiL may vary in terms from rhat on L. J., Q. B. 850 ; 15 Jur. 72G. 
the burgess roll. i?c//. v. .i/ve*//, 18 Q. B. 57(> : The voting papers must state the candidate's 
21 L. J., Q, B. 428 : 17 Jur. 194. place of residence ; his place of business, if he 

A voting paper described tlie pro}'>erty for <loes not reside there, is not a place of abode ; 
which the voter voted as situate in the parish although the business is extensive and the pro- 
of 0.,” which formed ].(art of tbe borough. The mises where it is carried on are in the same ward 
■<lescriptiou of the place was such as to be com- as the residence, and although the proprietor is 
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Ix’trer laiowii by his place of husiuess than by h is i 
|)luce (if resit ieuco. And iiii election l>y inc‘aii> ot i 
vutln^i' papers statin!^ only tlie p]ace_ of business 
v^iil be HO aii'^wer tri a qiio waiTanto information. ; 

Jltf]. t\ Ilantmomh IT Q. B. 7T2 ; 21 L. ♦!., Q. B. i 
i5:-i; 1<> Jiir. m, j 

Description of Candidate.] — A Totirig | 

paper eoiuained the Christian name and surname ; 
of the candidate and his place of abode, and , 
iioTliing more ; — Held, that this was not an inac - 1 
< -urate <le>cription, but a torai omission of the i 
tieseriptiitii of the candidate, and was not cured; 
by 5 .'c d Will. 4, c. 7b, s. 142 : and the vote was | 
rlicrei'ore invalid. AV//. v. Tifiiwell. 0 B. k S. ; 
.IdT : :H ].. d.. il lb 275 ; L. ll. 3 Q. B. 704 ; 10 

w. K. umi ] 

Misnomer of Candidate.] — At an election ; 

of counciliors. voting papers desipniate<l the | 
perMCi vote<lfor by t.he initial of his Christian | 
iianuj : — Held misnoinci's, and therefore cure<l by | 
s. 142. AVf/, T. P/e/fty, 0 B. <S: S. HBO ; 38 L. d., j 
(I B. 205 : L. H. 4 Q.'B. 840 : 2n L. T. 521 ; 17 j 
'TOC... ^ 

Contraction of Christian Name of Candi- 
date.]— Tlie 7 Will. 4 A: 1 Viet. c. 78, s. 14, is 
satisticd if the voting paper for the electioii^ of 
alderman contains a contraction of a Christian 
name which is well known , and in ordinary use 
as representing that name, and in such a case the 
name need not be written in full ; and therefore 
the contractions ‘^Wm.” anti “ Willm.” maybe 
used in a votinct paper as equivalent to William.” 
Pey. V. Bniflkij, 3 El. .V: El. 034 : 31) L. J., Q. B. i 
180 ; 7 Jur. (3S\k) 757 ; 3 L. T. 753 : 0 W. K. 372. j 

Name of Candidate who had withdrawn 1 
printed hy Inadvertence.] — Where the name of | 
a persem who had withdrawn bis candidature was j 
inadvertently ]jut on the ballot papers, and thirty- j 
four votes were recorded in his favour, an election i 
was declared invalid, as not having been con- i 
ducted in accordance with the princi]>les laid 
down in the body of the Bidlot Act, 1872, and as 
the result was ])rotubiy affected by such non- 
eompliaiice. Wilaon v, IiKfJiaw, 04 L. J., Q. B. 
775 : 15 E. 488 : 72 L. T. TOO ; 43 W. iL 021 ; 
59 J. B. 014. 

Invalid in every Barticuiar— Mandamus 

— Eule absolute in first Instance.] — Iji a case 
where the voting papers were not signed or 
personally <lelivercd to the chairman, and did 
not contain the surnames and names of and the 
places of abode and descri]>tions of the pemons 
for whom the votes \verc given, the court, in 
the exercise of the discretion given by s, 225 of 
the Municipal Corporations Act, 1882. granted 
a rule absolute in the first instance for a man- 
damus to hold a fresh election. Mey. v. Wlltoii 
Vorporatioit, 34 W. E. 273. 

Personal Delivery to Chairman.]— By 

the MuTrici|.i£il Corporations Act, 1882, s. 00, 
siib-H. 4, ‘'Every person entitled to vote may 
vote , . . by . . . pemonally delivering at the 
meetings to the chairman, a voting paper 
At an election of aldermen for a , borough, tlie 
chairman requested the town clerk to collect the 
voting papem and hand the same to him. The 
town clerk accordingly left his seat, walked 
round the members of the town council prcvsent, 
received fro|n the ,haads of each ,of certain 
' of ihem a voting paper, and immediately handed 


such voting iKipers into the liands of the chair- 
man, who could see. and in fact did see, that each 
of such members was a pe!‘K)ji eiiritled to vote at 
the election Held, that there was a p>ersoual 
delivery of the voting luiiters to tlje eliairman 
wirhin'-tbe meaning of tlie section. Bt/.rUr v, 
Bpeneer. 04 L. J., tb B. (544 ; 72 b. J . 8,4s ; .>0 
J. ?. 370. 

On Occasion of Extraordinary Vacancies.] 

— [Tp<ni an election of foiu* eonneillors on the 1st 
NovendxT, 1841, to till three ordinary vacancies, 
and one extmonlinary vaeiiney f< >r a >h( >rter \ )eno< i. 
than Three years, the voting pa}>ers contained the 
names of fdiir eandi<lates, wirliout distinguishing 
which was intended to till the extraordinary 
vacancy. Upon the trial of n qno warranto, the 
judge told the jury that tlie alderman and assessor 
ought to have oiitained tlie infoianatiou which 
enabled them to declare wheliier a candidate ivas 
elected to fill an ordinary or the extraordinary 
vacancy f]'(nn the voting papers alone: — Held, 
that this direction was right, lloidvy v. iAv/. 
G Q. B. <;G8: 14 L. J., Q. B>. G2 ; 8 Jnr. 1170 
— Ex. Ch. S. C., in court below, Ilcff, v. Uoic- 
hty, 3 Q. B. 143: 11 L. J., Q. B, H)S : <> Juiv 
872. 

Where an elect ion was hehl to fill three ordinary 
vacancies and one extraordinary vacancy, and 
the voting ])apeis contained the names of Iniir 
candidates, but <lid not specify the person intetided 
to fill the latter vacancy, such voting jjapers are 
void. Ih. 

Omission to Insert in Counterfoil Number 

of Burgess on Eoll — Tendered Papers Counted — 
Amending Petition.] — See Pirh^dnq v. SttoitUy 
col. 209. 

Marking on Pace of, Number of Burgess 

on Eoll — Wrapping in Declaration of Inability 
to Eead,] — xir a municipal election, held under 
the Ballot Act, 1872, the presiding olilicer at one 
of the ]>olling >tations marked upon the face of 
every ballot paper which he gave out to each 
' elccUtr at such station the number of the voter 
j appearing on the burgess roll. 4410 number sO' 

I marked was not in fact :*:eeii so as to beideiititied,. 

I but it could have been seen at the counting. At 
' another of the polling stations, the presiding” 
otficer placeil each of the ballot ]japers which, he 
had marked by the direction of voters lUiable tO' 
read, in the ballot box, wrjqkped u}) in the decla- 
ration of inability to read imule by tlie voter for 
whom the vote wa.s marked, and each siidi vote 
could have been, but was nor in fact, i{lentified at 
the counting. Ko voter had "been jirevented from 
voting, and these errors of the presiding officers 
did not afi’eet the result of the election, the 
majority at electoi's not being thereby |jreven ted 
fi‘om etfectually exercising their votes iii favour 
of the cumlidate they preferred : — Held, that the 
election was ihert.'fore not void either by the 
common law of {larliainent or under the ilallot 
Act, 1872. Wood tmrd v. iSV/z-.s-^n^v, 44 L. J.. C. P. 
293 : L, E. 10 C. F. 733 ; 32 L. T,' BOH. 

Held, also, that the ballot papers which had 
been so marked on their face by the ])re.siding' 
ofiiccT with the number of the voter, were void 
and ouglit not to be counted : but that the ballot 
pa})ers which iiad been wrapped in the declara- 
tions of inability to read were not on that account 
to be rejected, but ought properly to be counted. 
Iht 
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Sigaed hj Voter — Writiag ¥ame of enjoyed by him. within the exception of the 

Candidate instead of a Cross.] — A ballot paper Aniinal Indemnity Act and therefore, if the 
whit'h bears the vnt</r - siemuure is void, and disqualified person who hacl the greatest numlier 
niU'it !.k* disillowed : ><> also a halh>T pa])er must of votes was sworn into the office, and afterwards 
bi' <!isal]<twed whi«.*h lia> the name of the eandi- qualilied himself by taking the sacrament, within 
<!ate written by tlse veter in'-fead of a cross the time allowetl by the Indennuty Act, he was 
opprs^ite rri the printed name of the candidate. Ih, thereby recapaeitated and freed from all <lisa- 

bili ty, and his title to the office thereby protected, 

Two Crosses instead of One — Mark other such office not ha%dng been then already Tacate<l 

than Cross — Cross in Wrong Place.] — TJie mere by jmlgment, or legally filled up and enjoyed by 
bnr of two cix><se'; being ])in, or of fUe cross being another person. Jle.e v. Parri/, 14 East, 550. 
ttf a prtadirir tV,mn. or of there being aiiot her mark At a meeting duly held for the election of an 
Avitli I he eross, oi‘ of there being a straight line ahlermair for a borough, A. .and B. were candi- 
instead ».£ mns-. or <if the en.'s^ being lint on dates. Two votes were given for each, when they 
the It-frdumd ^ide of ilie (‘afHlidatt,rs name insteaci \vere iuterrogared whether they had qualified by 
of ot! the right -hand sale, will mn vitiate the taking the snerament within the ear before the 
ballot paper, and rlio vaino sitould not be rejected clectioti, ])ursuaut to BI Car. 2, stat. 2, c. 1, s. 12. 
on tliat aeeoimt. unless there be. evidence of an A. admitted he had not, B. answered that he had. 
jirrangemcmt tliut mk'Ii peculiar ni.arkN were to be Public notice was then given of A.’s tlis(]ualifica- 
imlicanon'^ oif idetitity. Jh. tion : hut tlie poll proceeded, and after the notice 

twenty voted for A. and sixteen for B. : the mayor 

Proof of.^ — VrCviim' papers given in at an swore in A. : two of the aldermen (as they might 

1 ‘icetioii ui counciHrus are not such public doeu- by the constitution of the borough) swore in B. : 
menfs .a- to prove tlnun.sfdves on [}r<nh!erion from A. took the sacrament within the time limited 
tile proper custody ; to make them evidence, by the Annual Indemnity Act : — Held, first, that 
their identity must be traced ]>y witnesses. Iter/, though notice of the flisqualification of A. was 
V. Lcihjanh S Ad. K. ; 7 L. J.. Q. B, 237. not given till after the commen cement of the 

election, all the votes for him after such notice 
When Votes for Ineligible Candidate null and were thrown away : secondly, that B. having the 
•void — Hofeice of Disqualification.^ — At the greatest number of legal v^otes, was duly elected, 
eieerinn of town couneiilors in a borough not and h.aving been sworn in by the proper officers, 
diviflotl into warils. there wore four vacancies die office was legally filled up by him, so as to 
and five canditlates. B.. one oi the four who had exclude the operation of the Animal Indemnity 
a. majority of votes, was the mayor, and acted Act in favour of A. ; thirdly, that B. must be 
as returning officer, and was therefore inea[>able })resunied to liave been qualified according to his 
of >>eing elected : — Held, that the mere know- own <lee]aration. there being no evidence to the 
ledge on the part of the. elector^ who voted for eoiitraiy. And the court appeared to have con- 
B. that he was mayor and returning oMiccr did sidered it of great weight that the majority 
not amount to knowledge that liLMva,- disqualified (tliirty-.'^ix out of forty) was unpolled at the 
in point (tf law .as a candidate : and therefore time of the notice, though not prepared to say 
their votes were not thrown away, so as to make that it would have made any difi’erence, though 
the election fall mi the fifth candidate. lief/, v. the notice lind not been given till a more advanced 
feickc.'fhto'if (\u'p(U'{ith}iL H7 L, J., Q. B. 2S.S period of the poll, if the votes for B. had exceeded 
L. K. 3 Q. B. <123 : IS L. 'i'. S^l : Ifi \V. lb I2Ub ; the number given for A. before notice. And this 
■3 B. A >S. fiS3, jiidgnient -was affirmed by the House of Lords, 

Semble, the votes given at a niunieii>al election the Lord Chancellor thinking that those wiio had 
for a candidate roiulerod ineligible by the ex])ress voted for a disqualified person without notice, 
wolds of an ncl of parliament, in consequenee of might, if they clu’tse to demand permission, vote 
Ids holding anorher office in the same eorporntlon, again for another person, l>ut tliat no one was 
.are not thrown aw'ay. unless express notice of the bound to call tliein to do so. v. 

iueligibiUty has |)(>L‘n given to the voter-, upon or AV./;, 2 Dow% 124 : 10 East, 211 : 14 IL. il. 129. 
at th(' time of the elect imi. ./fey. v. '/Hifrn.s. 3 The votes of electors given for a eanditlate, 
Ab tX i\ 14S ; 7 A. A E. 900 ; 2 Jiir. 10<S. when it is publicly known that such eamlldate is 

Fp<m the nomination <»f tw’o ahlermen of a a woman, are tlirown away, even though the 
borough, in order tliat one <jf them might after- electors may not have been aware that this fact 
warils be cleeled mayor, pm-suant to charter: — actually constituteil a distpialification. Jiem'^ford 
Held, that votes which were given Ixforc notice Hope v. SfOidhumt {LadijX 53 L. J., B. 316 ; 
-of the ineligibility of one of the canditlates, on 23- Q. B, D. 79; 61 L. T. 15(J ; 37 W. B. 548; 
account of his not having received the sacrament 53 J. lb 805 — C, A. 
within <tne year, tvere not thrown away, so as to . 

iiiithorise the retmmina' officer to return another Candidate known to be Disqualified elected 
candidate. whr» was ‘dn a minoritv. Ilr^e v. Councillor—Eight of Qualified Candidate in 
Bridge, 1 ' M. ^ S, 7<> ; 11 U. B. 395. Minority to vote at Election of Mayor.] — See 

One w'holiad not taken the sacrament according CoaltH, col. 18L 

to the rites of the Church of Englami, within a n v 


yea. iKbie deeVto;; fveu for Candidate, inowa to be 

■emcc. was .lisqualifie.! hy 18 Oai’. 2. stat. 2, e. 1, “ Contracts 

s. ]2: fronOx.h.- deetodba,ulif ConnoU, thrown away.] -«eo Cte v. 

eatum Wus noliliod tn nt tho nf 1 Ih. 


eutimi tvas notified to the electors at the time of 
election, votes aftcrwanls given to such }>ersou 


Vote of Councillor, who was Chemist to Council 


were then thrown awmy : ' ami any eaudiilatc when elected, bad.] — See ZoM J/ouwipa^ 
having the most legal votes, though in f.aet Meeflou. hi re, Sell y, Longhottom^ coL ITS. 
mfenor ni number to the first, wns <iuly cioeted 

and entitled to be sworn in; but until he was Vote of Alderman, who let Building for Polling 
.sworn in, the office was not legally filloil up and Station, good.]-ri/^. 
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Outgoing Alderman may vote for Mayor,] 
je Ileff, Y, JlifddiJ, cuL 18-K 


Voting for two Candidates jointly wlien only 
one Vacaacy-”Votes void — Tiiird Candidate in 
Minority elected.] — PrcTionsly to the annual 
eloftittii of eouncillors in November, in a borough 
divitled into wards, the mayor published a notice 
piir|H'trtii'jg to Ijc made with the concmTcnce of 
tlie aldermen and assessors, to the eifect that 
rwti TCieaneie> were to be filled up, one in the 
room of A, going out by rotation, and one in the 
room t»f B. who harl ])een declared a bankrupt. 
T]je craineil had not declaied the office of B, 
lo be V(i}d. or given any notice thereof. At the 
election. '2:>u burgesses voted fur twt> candidates 
joinily, and 12t> voted for the third singly: — 
Held.VlniT the votes given for the two candidates 
wei’e thrown away. an»l that the third' candidate, 
to wiiorii the 120 votes were given, was tliily 
elected, //cfy, v, LmL'i Corpora fioih H N. k P. 
lb> ; 7 A. kK. i>d:i : I \V., W. ck H. 23 : 7 L. J„ 
Q. B. Ht) : 2 Jar. .“>4r>. 


Erroneous Eejection of Vote by Mayor- 
Consequent Equality of Votes.] — See ifr.r 
Gahoridn, col. 17u. 


Mayor — Casting Vote.] — A mayor has no 
casting vote by conmion right, but luiist .sn[>- 
port a claim tliereto either Ijy charter or usage, 
A)ioa.i Lolfr. Illo. 


Casting Vote at Election of Mayor.] — See 
Hall V. Wnlhrr, col. 1S4. 

Eeturning Officer giving Casting Vote for 
•See lidj. y. Morton, col. 197). 


bimself.} 


Electors specified in Charter.] — A cliarter, 
directing an election to be made by the remain- 
ing memV>ers of a <lefuiire br^dy of a corporation, 
is good in law. Br.v v, Iloijtr, d Term Hep. 48(K 


Majority of each specified integral 

Part of Corporation must attend.] — Where an 
intcgi'al i»art of a corpt>ratiou, composed of a 
definite numbm*, is required to vote at an 
election of a corporate otlieer, a majority of 
such integral dufiiiire ]>art must attend, other- 
wise there can be no elective assembly, although 
other parts of the coi-poration also join in such 
election, and a majority of the whole existing 
body actually attends, but a majority of those 
present, when legally assembled, will binil the 
rest. lic,r V. Miller, d Term Fiep. 2()iS : 3 H. H. 172. 

Whei'e it is granted hy charter that a cor[)ora- 
tioii shall have so many aldermen am!, so many 
capital burgesses, and that when one of the latter 
shall die, depart or be I'emoved, anorher shall be 
elected in his place by "the mayor and aldermen 
and other capital burgesses then surviving or 
remaining, or the greater parr of them," the 
election must be made by a majority of the full 
members of aldermen and of capital burgesses ; 
a mere majority of the members of both bodies, 
who happen to survive is not sufficient. Ite.r v. 
Map, 4 B. i: Ad. <S43. 

A charter di]'ecte<i that a borough should con- 
sist of a mayor, four jurats and two Ijailitfs : and 
that when any bailiif or jurat should die. the 
remaining jurats and bailiff s, or the greater })art" 
of them, of whom the mayor should be one* 
should elect another or others of the burges>es 
or inhabitants to be a jurat : one vacancy oc- 
curred in the office of jurat, and an inhabitant 
was elccte<l a jurat by a meetirig at which, the- 
mayor, two jurats and two bailiffs were ])resenr : 
— Held, a good election : the ride rerjuiring the 
p.rest‘nce of a majority of each definite part of. 
the elective body not applying, where in eases of 
one vacancy, vi7„ in. the office of bailiff, it would 
be impossible for a majority of the bailiffs to- 
be present. Be.r y. Greet. 2 M. cV, Piv. 391 : 8 
B. cV; C. 3(>3 ; fi L. J, (o.S.) K. B. 331. 

Where a charter required that a mayor and' 
common clerk for the time being, and rlie 
common council for the time being, or the niajoi- 
: part of them, shoultl elect, and the common 
council was a definite body consisting of thirty- 
six : — Hcdd. that a majority of tlie whole number 
must meet to form an elective assembly ; and 
that if the coj-poration be so reduced as rliat 
so many do not remain, no election could ])e 
had at all. Ben' v. Bellri/n/er, 4 'rerm Hep. 8i0„ 


Bad Votes must affect Eesult in order to 
impeach Election.]— l‘o impeach the election 
of a party returnetl as elected, it is not sufficient 
to allege that many votes were bad and fictitious, 
without shewing tliat some other candidate had 
a majorirv of legal votes, Br,r v. Jeif'ermn, 
2 K. A M. 487. 


Voting in two Wards.]— -By the Mimicip.al 
Corporations Act (.7 A fi Will. 4, c. Tti), ,s. 44, if a 
burgoss be rated in respect of tlistiucr premises 


in two or more wards, he shall be cmtitletl to 
be inrolied and to vote in such one of the wards 
as he shall select, but not i!i more than one. At 
an election of councillors for a borough which 
was divided into wards a burgess who was on 
tiie !‘oll for two wards voted in one ward ami 
imme<liate]y afterwards voted in the other ward : 
— Reid, that the vote was good, and that the 
voter having voted in one ward, had irrevocably 
ma<le his selection, which was not affected by 
what took place afterwards. Ben. v. IJarraUL 
42 L. J.. Q. B. 211 : L. H. 8 Q. B.'4bS : 28 L. T 
7fi7: 21 W. H. 910. 


Burgess Eoll conclusive as to Eight to Vote,] 
— See Bep, v. Tup well, col. H>7. 

Elector registered in more than one Division 
can only vote in one for County Councillor. 7 — 


See JCnlll x, Totme, col. 180. 

^ Candidate declared to be duly elected Coun* 
cillor — Subsequent rejection of Vote as 
Councillor — Mandamus. I — See Bea, v. Leedn. 

ml! im. 
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So, where tlie charter t>f a corporation, col JsiKt- 
in,o:of a mayor ami tweiity-four capltiil burgesses, 
gniTitetl that wiien aial so often as it shonld 
happen that any one t>r iiiort* of ihe offiees of 
tiiese (‘apital biir^-csses ^h.^nlhI ]>e vacant, it 
slioiiid be lawful to the other capital burgesses 
*^at tliat Time survivin" or rciiiainin,ir, or the 
gretiter part the ^amc. of wiiom the mayor for 
the time bein.C' should be one. tti elect ani>t!ier (>r 
others of the tnir<:reHses t»f the said borough into 
The place or I'daces vf. the capital Inirgess or 
burgesses so liappcning," iV:c. : and a Imrgcss 
having bc‘eii ele<ded t<> till up a vacancy by 
twtdve f^ai)ital biirgc'sses only, who were alleged 
ro i>e tih^ eu|»iTul burges^i-sai that rime surviving 
and reiiujiinng : — Held, that thi* election was 
Vi>i<h it nof being made by a majority of the 
wla'de df‘i:!ii'0‘ body of capital l)m'ges-.e-. to whieh 
the wonis, “or tlu,* eo-ano' ]!arT of ihe same.'"' 
wen* referabli.*, /o'.r v. Wiilhjtnm^, d it. iSc it. 
7o ; 2r> it. It. .“23. S. 1*.. ibv v, JJfwnHhh’p, 

3 I). .S: K. s;i; I Vk iS: t \m : 23 it, 11, :»2;b 

Specified Electors not forming an Integral | 

Part of Corporation.] — A corporation consisted 
of a mayor, reem-der and tliirty-six chief bur- 
gesses, (jf whom twelve were also called coun- 
cillors. A charter recognising that constitutiom 
directed that -'mayor, recorder and chief hur- 
gesses (of whi(;h chief ]>nrgesscs some were called 
chief burgesses coimcilloi-s). or tlie greatest part 
of them, should have power to elect any of such 
chief burgesses and councillors to be mayor,'’ 1 
and also to elect other otlicers ami bui*gesses. i 
The charter also gave powers to the mayor, I 
recorder and twelve chief burgesses almie : — ' 
Hehi, in the absence of evidence of any other 
usage, that, by these charters, the twelve bur- 
gesses ctumciihas did nut form an integral part 
of this corporation for the purpose of election, 
ami that tlierefure. to made a good election, it | 
was sufficient that there were present the mayor, j 
recorder and a majority of the wliole thirty-six i 
chief bura’esses. Jie,r v, Jffk/dleij, 7 B. vV: 0. i 
490 ; 1 31. A Ey. 345 ; 0 L. J. (O.S.) K. B, 53. i 

Under Special Charter — Election of Mayor 
hy Burgesses.] — See Iie.f v. Uolilfunith, and 
Rex V. Roiryee. col. 185. 

Charter directing Election by Majority of 
Burgesses.] — A charter provided for the election 
of fifteen cliief burgesses, and .Niip} dying tlie 
vacancies fi-oni time to time by the votes of a 
majority: a return to a mandamus, that there 
was not* a sufficient number, of such as hail been 
themselves legally elected, to form a majority, 
held bad, for there might be a competent mimbcT 
(d burgesses whose titles, though nor originally 
legal, miglit yet beimimpeaehalde ))y lapse of time. 
Rex V. ^lonmoutli CoeporutioH. 4 B. A Aid. 49(5. 

Where a charter directs an election to }>e by a 
majority td’ tlie whole number of subsisting bur- 
gesses, an election by a minor part of them is 
void. Ilex V. Grtmcii, 5 Burr. 2598. 

Bissent of Minority ineffectual.] — If a uiajority 
dissents from an election, but votes for nobody 
else, the election by the mimu-ity is good. Old- 
hrww V. Waliitrriqht, or Jlex v. Fm-eroft, 2 Burr. 
1017: 1 W. Bl. 229. 

Voting against proposed Alderman without 
TO ting for Another,] — See Rex v. Mondatp col. 
173, 


Shew of Hands — ^Eefusal of Poll — Mandamus.] 
— Whore a statute dheets an election by }){>lly 
semble, that the poll may be taken frtun the 
Indding up of electors’ hands ; but if the tellers 
appointed to take the number differ, and a poll 
is demande<l and refused, tlm court will grant 
a mandamus to enter an adjournment of the 
electimi meeting, and to proceed to complete tlni- 
election. Rex v. ;S7. 2 K. 3: 31. 4(54, 

By-Laws to regulate Election.] — Where tlie 
mode of electing officers is not regulated by 
charter or prescription, the corp<n'atiou may 
make by-laws to regulate the election. Xeudunj 
V. Fraiietit, 3 Term Rep. 189 : 1 K. R. fi87. 

Wliere a charter expressly gave the power fif 
election to the mayor and commonalty, together 
wirli the alderraeil, a subsequent by-law which 
gavi^ it to the mayor mid aldermen only, was 
illegal and void. Jlohhjn v. Rex, 2 Bro. P. lb 
329. 

Illegal Mode of Election.]— -In the ease of an 
occasional vacancy occurring in a town council, 
the commissioners elected a candidate to fill it, 
by placing their vote.s \vritteri on slips of paper 
in a hat, and subsequently drawing the slips out, 
and allowing them to be lost, so that no scrutiny 
could be had : — Semble, such a mode of election 
cannot be sustained. Req. v. Jlazletp Ir. R. II 
C. L. mi). 

List of proposed Ereemen voted on collec- 
tively.]— Where. at a corporation meeting, for 
the purpose of electing honorary freemen, a list 
of names was projjosed upon the whole of whom 
the vote was taken collectively, instead of indi- 
vidiiaily Held, that such eiection was voitl, 
even where the corporation consisted of an in- 
tlefinite number. Rex v. Phiqee. 2 B. & Aid. 707 ; 
21 R. R. 4.59. 

Custom for Mayor and Aldermen to elect, 
when Electors persist in electing unfit Person, 
valid.] — Bee Rex v. Jtihnson, coL 213. 

Presence of Candidate in the Polling Station.] 
— A candidate at a municipal election under the 
Ballot Act, 1872 (35 A 3(5 Viet. c. 33), has a right 
as such candidate to be present in the polling 
station during the polling, although he does not 
either himself undertake the duties of an agent, 
or assist his agent in the performance of such 
duties : and therefore the presiding officer at the 
station has no authority to exclude such candi- 
date therefrom, if he floes not interfere with the 
polling 01 - in any other way misconduct himself. 
flemetdmii v. 44 L. J., C. P. 171 ; L. R. 

10 C. P. 209 ; 32 L. T. 325 ; 23 3V. R. 620. 

Personating Agent charged with Breach of 
Secrecy of Ballot— No Proof that Information 
as to Votes actually communicated.] — See 
StanumnouyM v. Ifazeldhie^ col. 216, 

Suspension of Voting.] — A suspension of the 
voting at ancdection of councillors, by the mayor, 
does not vitiate the, election, if no persons were 
prevented from exercising their right to vote. 
Req. V, 7'Jue(/fte,^, 1 El. k, Bl, 704 ; 22 L. J., 
Q.JB. 238 ; 17 Jur. 712. 

Closing Poll.] — municipal election hek! 
under the Municipal Corporations Act (3 & 4 
I Viet. c. 108), (Ir.), and the Ballot Act of 1872 
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(35 k 3i) Yict. e. S3), declared void, on the ; BisqnaiiiicatioE of Eeturning Officer, Crronnd' 
that votes^ were received after four | for, not for Quo Warranto.] — See i/c//. v. 
o'clock, p.iii.. though the outer door of the house ^ col. 195. 
ill which tlii‘ |M>il took place was closed at the j 

jiroper hour, anti no votes were afterwaids I Against some only of the Successful Candi- 
receivc'tl except from electors who wore inside 1 dates on Ground affecting Yalidity of whole 
heforo liie tioor was closed. v. 7u/'/.'6VV j Election.] — An election petition niav be pre- 

Ir. XL 7 C. L. 30. , sentetl . under the Municipal Corpointions Act, 

j 1882. s. 87. against some only of the persons 
_ I returned at a municipal election, aithous-h the 

1 . Production and Inspection of Burgess . ground o£ the petition is one ' aaeetiiiir the 
List and Voting Papers. I yalidity of the election as, a whole : and the 

Mr f/hvti A. 2. A X,. ante, coi. 132. i court can on sucli petition <leclare tJjc persons 

I so petitioned against not to have been dulv 
Sec Municlpai Corporations Act, IS82, ss, 75, j elected. Lhip v. Warren, 54 L. J., Q. K. 2<n‘': 

, ! 14 y. B. B. r,4,s ; r>:-i ]., t. 44(i ; 49 .1. l>. :.n;— 

H nere a tmrgoss was refused permission to i C. xV, 
compare the vnting I'tajiers with a private list! 

of his <,wn. but was furnished with a copy of the i Taking off Eile. j—Wliere it is clearly shewn 
burgess roll for that purpose, and fd'rerwards | on the face of an election peiition that no relief 
aijpiied for a niatidamus to the town clerk to j can be granted under it, the court lias tiower. 
ail' )W nun t() inspect the burgess roil Held, i under the act of 1884. to take it off the tilcl 
that the appli<*an(U} must be refused, as he was | j//. 
substantially furnished at the time with what he j 

(IcmaiidLii. ling. v. Jilugije, H) Jur. 9S8. ! Eespondent, who may te.]— A person who 

assumes to be elected, though not in fact elected, 
may be made a respondent to a municipal elec- 
tion petition presentedii rider 35 k 36 Viet. c. 60, 
against his election. Tater y, .LeMrli, 43 L. 

! O.-.P. 377 L. E. 9 C. Ik 605 ; 30 L. 790, 

There were two candidates, M. and L., for the 
I office of couiicillor at a municipal election. 
had the majority of A'otes and was deelaTeil 
, elected, but being disqualified he did not accept 
f the office; upon which L. claimed to be elected, 
made the declaration of acceptaiiee of office pre- 
scribed by 5 k 6 Will. 4, c. 76, s. 50. and sat and 
acted as councillor. .Both M. and h. were there- 
S upon made respon leuts to a petition against the 
election presented under 35 A 36 Ti'ct. e. 60. 

, Thevoach gave, notice under s. ISAhat'tiey did 
not- Xntend , to oppose , the petition. ' .-The ;' court" 
held that L. was projierly matle respondent, ami 
refused an niiplication made by liim to have his 
name struck out as respondent. Ih. 

^ I . ■ An, unsuccessful .candi.date' at' an election can- 
aine ■ ^ot be made a respondent to a jietition conqilain- 
vvb ' election, although he had coalesced for 

fii'V'l inirposes of: the election with two succe^sfui: ; 
- ^ I candulates, so as to lie responsi].)]e equally with 
them for any acts done bv any of tlm three in 
i furtherance of the common purpose. Zornrhia 
' V. JJiurmn, 44 L. J,. 0. i\ 321 ; L. .E. 10 C. i . 
wvtjrseers negiecung to make out list cannot i i .... 

he also sued for refusing Inspection,!— Soo i ^ ‘t 

Grrgonj v. AW/, col. 161, ' i ^ ^ c. 40, s. 1, sub-s. 3, on the 

. validity of an objection made to a nomination 
: paper, a complaint of such Oecisiori as erroneous 
k, Blection Petition, * “complaint of the coiKhicf” of such 

, w. i meaning of 35 ck 36 Viet. c. 60, 

'^•5 ; s. 13, sub-s. 6, so as to make him a proper respon - 

See jEunicipul Clornoratious Act 188'^ ss 73 i a petition, Jfarmon v. Parlf CSo. 1), 5(J 

•67— lt)4. , s. . ..5, J ^ ^ 

29 W. E. 750 ; 45 J. F. 436— Cl. A. ' 

^ Decision of Mayor as to Validity of domina- 
tion may be questioned on.]— See BnJf/e v. , ^Totice of.]— It is a condition ]irece- 

Anarewr, col. 174 ; ami J/ojUfa v, Jael'ron, cot 193. niunicipal election petition 

-Da, ' within five tlays after the presentation of 

^ declared to be : it, the petitioner .shoukl in the preseribcl manner 

t7-T; ; Mandamus.]— See serve on the responileiit a notice of the iivesonta- 

Jug. \ . If nhltjuml, col lt(,. tion, and of the nature of t lie propo.sed security, 

, Against Baton of Member of Firm interested \>VcM) 1 ‘is ^subs" T' f® 

g Contract with Connoil.]-Bee v. 7yV. X a'p^-sa. ‘ ' f c^'p V IS 

42L.T.18r:28W.kd«:47’jP.S4K ’ 


Production of Voting Papers,]— Tlie court will 
not order a town clerk, against whom a criminal 
information iias been filed for misconduct in his 
office relating to an election of coiiiicilloi’s of the 
burougli, lo produce the election [lapcrs wiiich j 

are in his official custody, in order that they ' 

be impounded, to be forthcoming at the trial as 
evidence against him ; though it is suggested, 
that the six months during which the clerk 
required to keep the jiapei's (liy 5 A 6 ’Will. 4, 
c. 76, s. 35) will expii-e befm-e the trial. Z*e.e vi 
jyfieholetf.% o A, k .E. 376 : 6 S. k M, 827. 

Inspection of Voting Papers.]— Semble, that 
a town clerk is not b(.amd to allow insjiectiou of 
the voting }iapers tlelivercil at the election of 
councillors, mifier 5 ck 6 Will. 4, e. 76. s. 35, to 
more than one burgess at a time. v. Arnold 
6 N, k M. 152 ; 4 A. k K. 657 ; 5 L. J., M. Cl 54! 

Isor to allow any burgess to liave more than 
one of such voting papers in his hand at tlie 
time. /7 a 

But he is bound to allow anv biii'ccss, 
brings witli him a list of the burgesses to' 
marks upon such list denoting how each 
appears by the voting paper to have eive 
\nte. I b. 
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Time for Delivery of Particulars, a iniml" j bfid no power to allcw: the proinosed aiiien<Imeiit. 
election ptnithtu file reri|M»ii<loiit applictl far i'?L ' ^ ^ 

an ordei* for delivery cif particnilars t*f thti alle^tjed i A petitioner having omitted to deliver a lint of 
enrra|>i praet lees Field, thai. in the ab-eiice of i objections j«ix days before the time of tnal, he 
•i'xeeptional eirenmstaiiees, the petit ioiiers should | applied to the court for leave to give evidence 
not be oixlered to deliver parricnilars iiiore than I against the vali<lity of certain votes recorded at 
M‘veii clear da vs bt'fore tlie healing of the peti- 1 the inimicipal election, and to file a list of objec- 
tion, V, Barhii\ :»2 L. j'.’. Q. P>. :F12:; lions nmic pro tunc: — Held, that tlie court bad 

Itt ty li li : .11 \V. lb 42S : 48 d, 1‘. 21. i no jurisdiction to grant the application ; for the 
■S. ii, 47cr/«' V. miiiio/fi, infra. j power of amendment conferred by the seventh 

■ laile of tlie general rules related only to petitions 

Amendment of, when allowed. 1 — -by the 4th { presented in liixe time, an<l did not itdate to peti- 
«!f tilt! sMli serf frill Huiiicirial I tions delivered after the pre.scribed period. Meld 

4'orpyratiuii> Arc, 18^2 Ud hi Viet. c. do), a ! v. L. J.,/A P, 71; L. B. b C. ?. 104; 

nniidcipa! clt-ctioii petition <hall be presented, 20 L- T- 747 ; 22 W. R. 407. 
esoi'pi in !iif» ease* of luattej's arisinu after tlie 

fdeciion, wirldn twmstv-one tiavs nfti*r the day Application for Relief from Consegnences of 
oil whicli The eiectii.n wa- held and by the S‘?th | Illegal Practice not entertained, pending Peti- 
other Tiiiit'-' ant pren; rifted depending on tion.j — l8ce 117//', y. Ex jmrte^ col. 218. 
tlie date of tlie presentation ef the petition. .By 

the 1th sub-seetinn ut' the loofU secrinn -tlie Appeal on Interlocutory Matter.]— -From an 
iliyh Voiirr sitall subject to tinb tici. have the order of a divisional court upon an interlocutory 
sane powers, juri.-'dlet ion and nutlioi-iry with mutter arising in an election petition, an appeal 
respeet to a municipal {‘lection pi.nition. ami the lies to the Court of Appeal. Jlarmon v. ParJ& 
proceetlings tliereftn, as if the petitiiui were an (No. 1), oO L. J., Q. B. 227 ; 0 Q. B. D, 121 ; 44 
ordinary atdion within it> jurisdicrioir' : — Held, L. T. 81 ; 2b W. R. 7o0 ; 45 ,3. P. 416, 
that by reason of the words “subject to this 

act," tile 4th sub-section of the loOTh section Leave to Withdraw— Reference to Arhitra- 
gives no juristlictiou to the Hieh Ciiurr ro aikov tion.] — After a municipal election of aldermen 
more than tweniy-one days afrer the election, an at H., a peiition was presented by an unsuccess- 
.ameridnierit in a munie-ipal eleetiitn petition fui eandidate, claiming that he was returned by 
.mhliiig: the words “anti treating" to liie a majority of lawful votes. The mayor of H., to 
grounds on which the petitit)n rpiesriuns rue save expense, imluced the petitioner and the 
■election, inasmuch as the petition would thereby returned candidate to submit the question to 
1)L‘ made a new petition, which would thus bo arbitration. On the award being against the 
presmited after the time prescrihe«l Iw the 4th ! ])etitioncr he asked leave to withdraw the 
sub-section of the 8Sth section, (^hn'k v. ] f Ft /-■ petition, which the court allowed him to do. 
hmL 52 L. J., Q. B. 121 ; 48 L. T. 7<;2 ; 11 W. IL ; Malhnu v. JJemt, 51 J. P, 211. 

. '.551 : 47 J..]?. 551w ; i , . 

A petition against a munieii»al election j Adjournment of Court.] — ^^In election corn- 
having been tileil on the gi'ounds of treating. ! in issioner hns power to adjourn his court by 
lalbory, ami intimi<lati(.m. the petititmer found order from time to time by notice to the proper 
■on ins|.»ection that the returning oiiicer had authority without going down to the borough, 
negieeted to insert in the cimnteiiV.ils of twenty- formally opening liis court, aiuL then adjourning 
nine of the voting pajiers usetl at the election the it. /dv/. v. SJoEard^ 58 L. J.. M. C. 142; 21 
number of tlie voters appearing on the burgess- Q. B. I>. 271 : 61 L. T. 12b ; 17 W. R. 706 ; 51 
ro].h ami that certain tendered ballot papei’s were 1. P. 821. 
us(‘d as ballot pajicrs. ami were put into the 

liallot bf)x and afterwards counted in favour Non-Appearance of Respondent — Statement 
of the res]jomient. Thereupon the petitioner of Special Case.] — A petition against a niuni- 
•desired to anieml his petition by adtling two cipai electimi having been duly brought to the 
paragraphs alleging these facts in contravention notice of a respondent, but he having taken no 
■of tile Ballot Act, 1872, remieriiig the election steps with reference thereto, the petitioners 
void. On motion tor a rule enabling him to obtainetl an onler from a judge at chambers 
make such amendments, and eau,<c shewn : — under the Corrupt .Ihuctiees (Municipal Elec- 
Held, that as tlie (picstions intended to be raised tions) Act, 1872, s. 15, sub-s, 6, directing a 
by the paragraphs were of importance, and iiiight special case to be stated, a .d tliat if the parties 
seriously aifect tlu! election, the amendmemts differed the case was to be settled by a certain 
slKnild he allowed. I^ickenufj v. SlaE'm, 28 arbitrator. The respondent had been served with 
L. 11 1. ' the summons upon which that order was obtained 

A petition against the election of a t^ovn but did not appear at tlie hearing, and the order 
coum*Illor cannot, after the expiration of the was made wit hoiit the })etitkmers being required 
twenty-one days limited for its preseu1ation.be to verify the facts in the petition b}’ aliidavit. 
.aniendcd by the intnidnction of a substantially A special case was state< I by the arbitrator in the 
new chai'ge. .Mnude v. Lowlnj^ 41 L. 1., C. B. alisence of the respondents, and set down for 
105 ; L. if. 1) 0, P. 165 ; 21) ,L. t, 1)25. hearing, notice thereof being put up in the 

A petition as originally framed complained of master’s office. The court, after hearing the 
the employment, contrary to the prohibition petitioners, in the absence of the respondents, 
containefl hi 85 A 16 ATct. c. 6U, s, 7, as paitl remitted the case to be re-stated. Notice of the 
<;aiivassers at an election for tiie north wanl of re-hearing was put in the masters (tffice, but at 
the borough, of persons wlio were on the register the hearing the respondents again did not appear, 
of burgesses for that ward. The petiti<iners and the court gave judgment in favour of the 
after the expiration of the twenty-one days petitioners. Upon a rule to set aside the pro- 
sought to amend the petition by aciding “and ceedings asirregular Held, that the applicant 
■other wards”: — Held, that the court or a judge had had sufficient notice of the proceedings ; 
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Costs," — V})On the trial of a pi‘tiriou against 
the return nf a borough eouiieilloi’ uinler tlie- 
Corrupt Practices (Muncip^d Elections) Act. 
1872. the barrister i!i delivering judgment said 
that he found the cmincillor guilty of personal 
bribery, and that all the costs of tlie iiupiiry 
were to be borne by Jdni, and made an order iiL 
writing for the ])aymeiit by the councillor of' 
certain costs under s. 10 of the act. The 
writteti <srder made no provision for the 
reniimeration and allowances to the barrister' 
and other pcrsmis nntler s. 22. The Louis 
Comndssioners of tlie Treasury paid the- 
amount of such remuneration and allowances- 
and certilied the payment to the borough 
treasurer, and rcrpiired him to repay them tlie* 
amount out of the borough fund or rates as pro- 
vided by s. 22. A rate was accordingly matie 
and levied. The commissioners, afterwards, oiu 
receiving from the barrister a letter that he hadj 
always intended to visit all the costs upon the- 
councillor, and had said so in giving judgment^ 
cancelled their certificate, and the borough cor- 
poration abandoned their rate and returned the- 
suiiis levied to the ratepayers. Afterwards the 
cornmissioncT, finding that the barrister had 
niade no written order for the payment of the- 
remuneration and allowances under s. 22, issued 
afresh certificate requiring the btu’ough treasurer 
to re|')ay them out of the borough fund or rates- 
, the amount of such remuneration and allow- 
ances. Those facts being raised upon the returns 
to a mandamus commanding the treasurer to- 
repay the commissioners out of the borough fuml 
or rate, ami tlie corporation to cause such pay- 
ment : — Held, tliat no valid order was made by 
the barrister for the payment of such allowances 
and remuneration umler s. 22 ; that the election-, 
court for the tiial of petitirms umler the act w'as. 
by virtue of s. 14. siib-s. .“j, a court of record, ami 
that neither the Queen’s Bench Division nor the- 
Court of Appeal on the return to the mamlanuis- 
couhl aincml the barrister’s order so as to make 
it include the payment of such renuineiutioii. 
and allown nces ; that the act of the commissioners, 
in certifying was not a judicial act, and that 
they had the power to make the second certifi- 
cate ; and were entitled to a pm'ernptory man- 
i damus compelling the treasurer to repay to them 
j the amount of such remuneration am! allowances 
I out of the borough fund or rate, ami compelling 
I the corporation to order smth amount to 1 ) 0 - 
I levied by a Ijorough rate. JReq, v. Mtt}denhi>(i(f 
i Corponifion, 51 L. J.. Q. B. 444; 9 Q. B. D, 
1494: 46 J. P. 724-0. A. 

1 The barrister ap|>ointed under the Corrupt 
j Practices (Municipal Elections) Act, 1872, has. 
absolute discretion over tlie costs under s, 19. 
Loren ntj v. JOatvmn, 44 L. J., C. P. 321 : L. K, 

I 10^ C. IK 726 ; 32 L. T. 823. 
i The 19th section says that all costs, Ac., shall 
i be <lefraycd }>y the parties to the petition, in such 
i a manner and in such proportions as the court 
i by which the petition is tried may determine : — 


Order for Prosecution by Commissioner.] — 
The cominis.stmer for the trial of municipal 
election [Mditions ordered certain person.'^. ]>rose- 
euted IxT’ore liim for a corrupt practice 
committed at a municipal election in 

Kotfcingham, to 1)0 prosecuted on an indict- 
ment fur the oftVnee at the ensuing assizes 
at Derby : — Held, that the commissioner had 
juris<lietion to order the trial at Derby ; that his 
onler was suificient without describing the cor- 
rupt practice ; that the Derbyshire grand jury 
could find, and the judge of assize bail jurisdic- 
tioii to try. the indictment; tiiat ‘-Derbyshire 
to wit in the margin of the indictment was 
sufficient, although the body of it disclosed 
offences in Xottingham only ; that the w-ords 
a Corrupt practice ” in the commissioner's 
onier were reasoxiably interpreted some ‘‘cor- 
rupt practice,*’ and that the prosecution were 
not precluded from preferring a number of 
charges of bribeiy in the indictment. iAv/. 
V. If/%, 59 L. J.. M. C. 122 ; 63 L. T. 119 ; 
17 Cox, C, 0. 120 ; 55 J. F. 21— C. 0. K. 


iport . of Commissioner 
I Coixt to deal with.] - 


— Jurisdiction of 
When, after the 
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Held, that in a case where the |)etltioners liatl 
im|)ro|.)eriy made mt unsuccessful candidate a 
respmideiit. they could n-n «»bjecr that he was 
net a I'Kirty to tb<3 petitiou, so as to deprive 
the }>aiTisrer who tried the piditioii of Jurisdic- 
tion TO inalce an order upon them for his costs. 
Ih, 

I’o ol')taiii costs oi'ilered to be paid bj a 
coininisdoiier. under the Corrupt Practices at 
Blunicipal Fdections Act, iV 3i) Viet. e. hi), 
and to take proceedings under r. 55, the order of 
the cf>mnds>!oiicr should first be made a rule of 
V, Iftt rtfilniriL 31 L. T. : 23 

W. R. 13S. 

TIh‘ entry of the tirder by the registrar is 
hurtlciVut ; Lucli ordtu* mtcd not be* actually 
indorsed on the petition In* the commissioner. 
n.K 

Vlie ))ari-:srer who tried a municipal election 
petition (hdy cei-iitiud lob deci>i<m under 35 vV 
hit Vim. c. hlo, s. 15. par. 4. in writing, nnd lie 
abo orally ilutn'mined that ihe ])ft it loner’s costs 
wer(i to be paid by one respoiident. Tiie regis- 
trar indorsed on the petition, •• Election void, 
petitii.mer's co>ts tr> be paid by tlie respondent, 
iL A. S, ** : — Held, that Mich indorsement was 
to ]je treated as the cert ideate of the barrister, 
ami could be mmk; a mle of court in the j 
ordinary way so as to enable tlie petitioner to j 
issue execuTiiiii ipam it as the rule of couit i 
ordering them to be ])aid" in the manner pro- 1 
vided by r. 55, iViehaeimas I’erra. 1S72. Ih. 

Appeal.]— At an election, of members of a , 
county council under the Local novernment 
Act, 1888. the respondent obtained a majority of ' 
votes over the petitioner and was declared to be 
eiectetl. On a petition. c.laimiug the seat on the 
ground that the respmident, being a woman, was 
disquaiided : — Held, that an appeal lies in such 
case, by special leave, from the divisional court 
to the Court of Appeal. J^ere,sfor{J-ffoj>r v. bV//c7- 
hnrst (Xj(uhj'). 58 L. J., Q. B. 31 H : 23 ty 13. I). 
79 : 31 L. T. 150 : 37 W. II. 548 ; 53 J. B. 805 
■■■— C.'A. ■ 


, and discharge the duties of the office, the inayor 
I and aldermen may, for remedy thereof, nominate, 

I elect, and admit a fit person, being a freeman, 
jour of the whole body of the citizens, to be- 
i alderman of such ward. Ih. 

1 The latter custom is not abT’ogate<l by 11 Geo. 
i 1, e. 18, s. 7 ; nor by the by-law of the city, 13 
I Anne. Ih. See also v. Ac?/, 3 P. I). 

I 5<.>5 ; 11 A. <Jc E. 819 ; and Ac./' v. Paylnjitn. 3- 
• 13, A: Aid. 338 ; 22 K. K. 519. 

Validity of Election.] — Where, at an eleiuioii 
iof aldermen in London, three ])oU clerks were 
first appointed, and two of them afterwanls (lis- 
missed, and it ap])eaTed tliat, upon a .^erutiiiy 
being demanded, the wni‘dm</te was adjourne<l 
to meet again on a fresli summons: that the 
mayor then went out of ofiic'e. and tlie new mayor 
assembled a wardunUe by a fresh summons, took 
1 rite scrutiny, and declared A. duly elected, ami 
tiiar u])on a return thereof being made to the 
i court of mayor and aldermen, they upon petition 
I declared the election void: — Hehl, that the <lis- 
! missal of the ])oU clerks, and the change of the 
I inayor, wei’tj no objections to the valhUty of the 
I election ; and that the mode of adjourning the 
I wardmote was not a dissolution, and did not 
i atfect the proceedings at the scrutiny, v. 

I Landon Corponifion. 3 B. «!s: Ad. 255 : 2 K. A M, 
1123: 1 L. J., K.B. 213. 


1. Q.nestioning' Election in City of Xiondon. 

Jurisdiction.] — The eomnioTi council of Lon- 
don has not any juristlictiou to inquire con- 
cerning the election of any ])erson to be one of 
the coinmcm comicilmen of tlie city, foi*. by tlie 
immemorial custom of the city, the cognisance 
and exainimitioii of such elections belong to the 
court of record, hehl before the lortl ma-yor and 
aldermen. Bolton v. A;/7c.v. 2 Bro. P. 0. 433. 

A custom of the city of Loiulon for the court 
of mayor and aldermen to examine and deter- 
mine wlierher or not a. person elected ah lerman 
of a ward, and returiuul to the eoiii't as such 
alderman, is, according to their discretion and 
sound consciences, a fit and proper person and 
<luly {|ualifie<l, is a vali<l custom. Br.r v. John,- 
M>n, 5 A, A E. 488 : 3 N. 6c M. 870 ; 5 L, J., Ex. 
282. 8’. C.. in. the House of Lords, affirming 

Judgmenr, 1 Eol). 1 ; 3 Cl. 6c .F. 41. 

8o a custom, that when the inhabitants of any 
w-ard sliali three times return to the court the 
same person to be ahlermaii, •who shall be by the 
court, according to the former custom, adjudged 
on such three returns, according to the tliscre- 
tion and sound conscience.s of the inayor and 
aldermen, not a fit person to siqiport the dignity 


m. Corrupt and Illegal Practices. 

I Son IMuniciiiai Corporations xlct, 1882, ss. 77-83.. 

I Son (fl.so L 2, e., col. 141, ante. 

Evidence on which Election Commissioner can 
I order Prosecution for — Order not sealed.] — 

I Where, in a municipal electhm inquiry, e\ddence 
. is given that a person has been guilty of corrupt 
■ or illegal practices unde r the Mimic ii>al Elections- 
(Corrupt and Illegal Practice.s) Act, 1S84, and 
on tlie Termination of the imp'diy application is 
made by the re|jresentative of the Director of 
I’ublic Prosecution to jiroseciite the person so’ 
chai'ged.it is not necessary for the commissioner, 
if satisfied that sufficient evidence lias been giverii 
during the in([uii‘y to put the peison charged on 
his trinl, to reJiear the evidence l.)efore ordering 
his ])rosceution. The non-attachment of a seal 
t(» the order for pi'osecution by .such election 
coimni.ssioner does not invalidate such <,u*der. 
AV//. v. Hhrllard. 58 L. J., M. C. 142 : 23 Q. B. JX 
278 : 31 L. T. 120 ; 37 W. K. 703 : 53 J. P. 821. 

I Persons reported as guilty of — Ko hfotice.] — 

I See Prorcp v. Ilordiwf^ eoi. 212. 

Order for Prosecution for, by Election Com- 
missioner — Indictment preferred in adjoining" 
County — Jurisdiction — Order need not Specify 
Corrupt Practice.] — 8ee lietj. v. MUey^ coL 
211 . 

Bribery — ^Employment — Corrupt Bargain. ] — 
A declaration for bribing a voter in the election 
of councillors, by corruptly promising to give* 
him employment in hauling stones at cei'tain 
hire, as and for a reward to give his vote for 
particular candidates, is good ; for an employ- 
ment is a reward within the latter as well as the 
former branch of the section ; and whether the 
employment in the particular case w^as given by 
) way of corrupt bargain, was a question for the 
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Jury ; but tbe court 'iiinst ^iNsume that mch 'was] Treating — Refreshment to Voters.]~~By the 
the cai<e, a coiiiipt agreement being siiffieientlY j Corrupt Practices (Hiiiiicipal Elections) Act, 
alleged in the declaration. lianUfH] t. 1 1872, tlie pi-ovisions of s, 2H of 17 tV: 18 Viet. 

1 M. ^k; \V. 854 ; 1 Tyr. k G. 7>i>y ; 2 Gale, 41 ; | c. 102. bv which c’iviTig refreshment-, to voters at 
d L. d.. Ex. 178. Ami wee 2 M. ^ W. 288; M. k ; }mrlianie!itary eleeiion--; is nmde ille.nal under a 
H. d ; d L. J., E.x. 7d : I Jui\ 20(j. ! peiiairy uf 4o,v.. are rendered applicable in the 

' ease of municipal elections. //^//Y//*cure,v v. Simp- 
— — Completion of Oifence— Ofiering to Cor-jAYu/. 48 L. d., (h B. d07 ; 4 Q. B. JJ. 408 ; 41 L. T. 
rnpt.] — 4’lie oilctiee of corrupting a voter is|21d: 27 Vh ih 8,s5. 
complete where the bribe is offered and accepted. | 

and the voter promises to vote in piirsiumce of ; Indictment for giving False Answer on voting.] 
the corrupt contract, although he may break hi< s. 84 <4* 5 .k; d Will. 4. c. 7d 

piomme, mat inwer have mteiu led tu perform </iviuu a false answer on voiimr Fora, town 


anu tne voter promises to vote in pm*siumce nr ; Indictment for giving False Answer on voting.] 
the corrupt contract, although he may break hi< s. 84 <-4“ 5 .k; d Will. 4. c. 7d 

piomme, <u nun lawerbav’c intent led tu perform giving ;i false answer nu voting Fora, town 
it; ^vhen a brtbtmsmrttmxHi. blit lioraceejded, . p- p allege that the 

ac odeiu'c IS ttuti ol. oltenng to c^uTipn ; audit defendant wilfnllv cave the False answer. Utr/. 
IS for the jury to say whelher there was a com- ; v. ]iep /ycuF, 2‘Car. uk K. 171) : 1 Den. 0. 0. 157. 
pleU‘ agiecinenr or m>t. /A . Clmrgiug that he gave the false answet* Falsely 

_ ^ i and frauduientlv is nor sufficient. Ih. 

Evidence of Corrupt Bargain.] — Giving; 

money to a person, after having vot'al. is evb i - uu . . . , 

doiife „{ a (.i-evinus a-reomoit ■•for L'iff ..vl Evidence, j-Uic s..i)_of a burgess, of the 

iwar.l.” for the in.riar,? of covrut.tii.e' 'him ,„;>«'»« >g>if tjirlier livii.- m the house ,u 

u.- ... ^ -.1. m , 'resoec.t uF wIih* 1 r he Fnther hnr been ntiMlifjo/ 


give. his vote, witiilii r,\g d Will 4. a^fd, s. 84. ! ' qualitied, 

V. 1 EL k Bl. 704- 22 L. J 1 been absent, 

Q. *B. *288 : 17 Jur 712 * ' , j. • *• | |)aying the rates, is not indictable 

; for untruly answering the (juestioris put to voters 
-- — Promise of Remuneration for loss of '' i'/**,*^* voting. .hVy. v. (hoduutn, 1 V. k F. 
Time.] — In an action ou the 22 Viet. c. 85. s. 1 1, i “* 
fora penalty for briberv, it np}teared that the i 

^lefendant. while soliciting a vote at an election ! Fersonation— Inducing another to personate 

nf connci]h>rs fur a city, told the voter that Election.] — ,sW> CitnriNAL Law 

wouhi be reminieratcd for loss of time. The | (Fti^tiSOXATiON), 5 ul, i\ col. 1440. 
judge of the comity court gave judgment for the j 

<iefeudant, but submitted the question whether I Charge of communicating Information as to 
the transaction was hribery within the Corrupt Votes before Close of Poll — Evidence.] — An 
hnicriees Ih'eyention A(*t. 1854 (17 A 18 Yict. inforinatinn was laid against tlie respondent, 
■c. 102), s. 2, sub-s. L which by 22 \ let. c. 85. s. 12, cdiargiug that he. being a personating agent duly 
applied to iiiunicipal elections ; — Held, that it appointed and in atteiulance at a certafn polling 
wav M>, iitiisrnnch as it umuiuitod to muffieror station in connection with a municipal election 
XI pr<anBe to pi-ociirc or endeavour to iirocurejfor a town eouncillur. did not then and there 
money or valnable^ consideration for a vote in’ maintain and aid in maintaining the seerecy of 
■<u*der tu iiuhice him to vote at the eleetion. | the voting in sucli station, but did then and there 
^hiip^fiH V. B. A S. 752 ; 88 L. Q. B. ; ct minim n'eate before the jioll was closed to a 

818 ; L. II. 4 Q. B. h2(» ; 21 L. T. 5d : 17 W. K. : certain }>erson (.ir [lersoiis certain information as 

i ti.> the names and numbers on the register of 
. , I voters «»f cei'tain eletgors who luul and iunl not 

__ Promise^ of Travelling Expenses, if con- ' applied fur ballot pa[)ers or voted at that election. 
Aitional on voting. j — 1he 17 A 18 Viet. c. 11)2, ! It a])peare<l tliar the I'espondent, having been 
.s. 2. enact:^ in clause 1, tliat nj promise inonc}' to .apjHnnted personating agent, as stated in the 
a v<4er in order to induce him to vote, and cor- , informution. attended at the polling booth with 
ruptly to give money to a voter on account of | a copy of the ])urgess-roll, and remaineil tliere 
hsi- luuing voted, are vseverally matters wliicli some hours jdacing a inaik against the name of 
subject to a penalty the persun so promising or I each voter who obtained a ballot jaiper, and then 
giving :— Held, that a promise to a voter of Ids ; before the close of the poll left the station, taking 
travelling ex pi msi^s cuiuiitlonaily on Ids coudnglwith him ids copy (4’ the burgess-rol], which lie 
and voting for the proiuism- or Fur a particular i left in the conmiittee-ri.mm of the ealididate bv 


, w., .4,. 4... ,>_.x , tu . lutu, HOT sunuaeiii evaienee to warrant a couvudum 

^ w , tinder the Ballot Act, 1872 (85 k. 80 Viet. c. 83), 

« Penalty for eack Act.]— A per- s. 4. as there was no ]n'oof that the information 

actuallv nnnmiiidcaTed to 

ml id If' u ^ person, ami if was not, enough that the means 

nnrl i fr pemilty for every act of bribery, of ac.pdring such information were affi.rded to 
<^for bnbcp’at ^ any one. Sta mnimajM x. Ifazeldbie. 48 L. J., 

4,., r>ilL 88 ,L., „l,, 1 <,4 ; M ,W, ILffitK), . ' **■-* ‘ 


! W. It n2iK 


I 

hnZrZ of Coiivictifm.]— A person who has | Charge of fraudulently placing Ballot Papers 

been con uctei l ot bribery at a immicjpai electuai, in Ballot Box— Inspection of Ballot Papers.]— 

i?not dilm indictment for fraudulently 

nm uf placing ballot papers in a ballot box at a muid- 

, muffiapal o&a, II Am m, U L, 1. 270 18 cipal election, contrary to 85 k 36 Viet. c. 88, 

fxdfvflvr* . sea let I packet was produced under the 
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tinier nf a coanty ot»urr ja-i.m;, olftaiiiecl under j 
;ir> k M Viet. e. sehed. i. rr. 4iK 41, ,Part I., i 
i‘, di, iuul the eoiiiifrafolh and luarkctl reirfsjter | 
and voting |*a|it‘rs itrodueetl tlierid'roui were given ; 
ill evitkuee. and Tlie face of the vtiting ])aper.s ; 
Wii^ inspected: — Held, that the evideiice was I 
pnjperlv atlinitted. iAv/, v. liPutihwIL 45 L. d., j 
51. C. 157: 1 Q, B. I >.'452: 34 L. T. ddo : 13 1 
Cf»x, C. (4. 103 . I 

Eeturn of Expenses reqinirei, tliong’li none i 
incurred — Extension of Time.] — -The return of ^ 
expcn.’'L-> and, rlit: actN'tnptanying deelaratkai 
wliiclp tiinlcrllu; Municipal Klcctions Act. H'^.44, 
vw.vy ciindidatc i.- rf'|Uirt.‘d to M--nd r.n rite town ■ 
clerk wiihiii twenty-eight ilnvs of the election ; 
of a town c-an!oill(H’ mii'-r ho MUtr ahhougii no 
expense- may have bemi actnaily haairred h} ; 
the e;jndidate in and a.hnuT tiie election, 'i'he j 
court wi!!. upun -c.t isfaciniy piool: Ijiat the, 
omi— ifui ha[)})ene<l under >ue'h cii'cinn'^raia*e.- as ! 
to amount to an ant r.uid'ed excijsc under tlu; l 
a<'t, nmke an order tlun the ierurn ami diecla- ; 
ration be laaiic by the candidate notwitb- i 
standing tiie lapse <>f tho, [U'c‘-crihe<l staturory j 
[>eriod for making tliein. 7>h* jh(rtt\ 18 j 

ty r>. I). I'53B : 55 L. T. 813 : 35 W. Ik 21H> ; 51 j 
M. F. 199.. . . . j 

Charge of “ Printing or causing to be 
.... Printed ” Bills without Hame ■ of Printer- 
Evidence.] — H[)o!j a!i information against the 
appellant under ,s. 14 of the 5iimicifiai Elections 
(Corrupt and illegal Practice-) Act. 1884. it. was 
pru%aj«.l that the appeliarjt was a candidate for a i 
seat in tise locnl board of Willesdet] : that the i 
respondent receive<l from bis own servant at his i 
residence a printed aildress and letter liiiving 
reference to the election, and [uu’porting to be 
signed by the appellant, ].ait without the printer s 
name 'and. addres'i tliereon ; that this document 
was printed fru* publioatiou by instriiction.s con- 
veyed to tile printer in a letter from the appel- 
iant's brother, who resided with liiin : and that j 
the printer had debited the appellant with the i 
cost of printing, Imt had not lieen paid : — Held, 
no evidence that the appellant [irinxed or caused 
to be printed” the docianeiit in question, within 
s. 14. Jidte.^H'ortli v. AlJhujlunti. Id Q. B. D. 44 : 
34 W. 11. 293 ; 50 J. B. 55.' 

Blacards or pusters (also without the printers 
name or nddve.ss), printed by the iustructions of 
tine Ellis (who was advertised in a local news- 
paper as the chairmau ul; a committee for pi‘o- 
moting the election of the appellant, and who 
sent tiie oo}»y ” to the printer), were }>roved to 
have been posted about the district at Ellis’s 
expense : — Whether this was evidence of the 
piiniingaud posting by an agent of the appellant, 
(jUiere : but, the justices having convicted the 
appellant in one penalty for both the alleged 
olfences, and the conviction being bad as to one 
of them : — Held, that it was bad altogether. Ih. 

Application for Belief.] — In order to suptiort 
an application undei’ s. 29 of the 5Iimici}.iial Elec- 
tions (OoiTupd, and Illegal Practices) Act, 1884, 
it will not be sutlicient that notice of intention 
to make the application has been advertised in 
local papers, but such notice .should be published 
in such a manner as will insure a reasonable cer- 
tainty that persons interested had notice ; and 
it wiil also be insufficient in the affidavits upon 
which the application is made merely to state 
that the act in respect of which relief is sought 


arose from ioadvertencej and not from any want 
of good faiiln withtmr shewing some reasonable 
e.xcuse for such inadvertence. Por/v/, partly 
48 J. B. 824. 

PubiisMiig Fosters without Printer’s 

Kame,] — Four pei'sons stood as candidates for 
election at the municipal election iii the borougli 
of Huntingdon, held on the 1st Xovember. 1884. 
These jjersoris employed a printer to print ti)eir 
bills and posters. A fortnight before the election 
Clark, one of the candidates, went to the pi’inter. 
Win. thiggs, and jjarticularly drew Ids atteiiticm 
to s, 14 of the iMiinicipai EIeeritm.s Act, 1884.. 
Goggs in his turn gave instriudions to his work-- 
meu iii accoidauce with the instructionsroceived 
by him from (4iark. On the 28th Octtiber Hoggs, 
printed, puldishcd. and posted certain poster.-* on 
bc'half of the four candidates (t)ie applicants), 
which did not be;ir his name and address. When 
the omission was discovered he took step.s to 
rectify it, A ]u*osecutioii umler the act was 
commenced against Clark and his colleagues, 
and Goggs the }*riuter of the posters, but ‘by 
consent the hearing of the suunnoils before the 
magistrates wars adjourned until an application 
wms made to the c«jiu't for an ortler excusiiig the 
ap)ilicants from the constniuencesof the omission. 
Tlic a[)plicaiits made their application under' 
s. 20. and tiled affidavits to the effect that the 
issuing (M‘ the jiosters, without the printer’s name 
and address lining on them, was due to inadver-- 
tence and not to the want of good faith : — Hekh 
that, under the circumstances, the applicants- 
were entitled to an order excusing them from 
the consc'iuences of the omission under .s, 20. 
Clarlt, E,r parte, Hunthapleu Election^ In re^. 
52 L. T. 230. 

Omission to make a Beturn of Expenses.] 

— Where a candidtite who, at a borough muni- 
ci[>al election, had omittetl to make a return of 
expenses, applied to the court for relief on an 
affidavit, which stated certain facts in an un- 
candid w’ay, and merely alleged, but without any 
corro])oratioii, that the omission was due to inacl- 
veitence. the court refused the application. . 
HanefiVnie, Ex jxfrte. 59 ,j. B. 71. 

Petition pending.] — ^Where a cam li< late 

at a munici})al election applied. luuLer s, 20 of 
the Miuiicipal Elections (Cornipt and Illegal 
Bi'actices) Act. 1884, for relief agaijist the con- 
sequences of an illegal practice, and it appeared 
that the applicant had been elected, and that 
a petition had been p resentet I and wms pending 
against liis election, the court refused to en ter- 
tain liis ap[)lication for relief, wliicli was ordered 
to stand over until after the trial of the election 
petition. Witlin, Ex parte, 55 L, J., Q. B, 573 : 
16 Q. B. D. 114 ; 34 Wf K. 273 : 50 J. B. 487, 

Appeal from Befusal of.] — Aii appeal 

lies to the Court of Appeal from the refusal by a 
Divisional Court of an application, under s. 20 
of the Municipal Elections (Corrupt and Illeg.il 
Braetices) Act, 1884, for relief from penalties 
incurred through inadvertence by a candidate at 
an election of county councillors, such refusal 
not being a judgment in a criminal cause or 
matter within s. 47 of the Judicature Act. 1873, 
WaUier, Ex parte, 58 L. J., Q. B. 190 ; 22 Q, B. D. 
384 ; 60 L. T. 581 ; 37 Wh E. 293. 

A. H. B. 





ELECTEIC LIGHTING— ESCAPE 


ENGRAYINGS, 

S(^e COPYEIGHT. 


ELECTRIC LIGHTING. ■ 

’HuiBaace—Hoise and Yilsration* j—Where an 
•electric lighting company is formed under a pro- 
visional order which is "subsequently condmied 
by act of parliament, such oitlor must be read 
tr^gether with the provisions of the Electric 
Lighting Act, 1882, and the company are not 
ihereby''exen3i)ted from liability to an action for 
ii nuisance. The powers given by s. 10 of the 
act of 1882, as reatl with s. 32, are applicable 
(inly to tite consrriiction of the authorised works 
as distinguished from the user of them when con- 
structed,' and H. 17 isconhned to the payment for 
damages caused by the execution of such works, 
and tlV}es not apply to damages caused by their 
user. Ski‘lfi*r\, (If if of Loud n it EJortne JJffht - 
}M (\k, d4‘L, J,. (’In' 2U ; [1835] 1 Ch. 287 ; 12 
ih 112 ; 72 L. T. 31 ; 43 W. li. 238— C. A. 

Lessee — Eevexsioner — Injunction.] — ^iln in- 
junction was granted at the suit of a lessee and a 
reversioner respectively of a public -house to 
restrain an electric lightingcompanyfrom carry- 
ing on their works sTo as by noise and vibration 
to interfere with the enjoyment of the lessee, 
.and to cause injury to the structure of the pre- 
■..mises. Ib, 


ENTAIL 


See ESTATE, 


See EVIWEXGB, 


EPPING FOREST 


EQUITABLE ASSIGN 
MENT. 

See ASSIGNIIEST. 


ELEGIT. 

See EXECUTION 


EQUITABLE MORTGAGE 

&e MORTGAGE. 


EMBEZZLEMENT 

See CEDIIXAL LAW. 


EQUITABLE WASTE 


EMBLEMENTS. 

See LAXDLOBIi AXD TENANT. 


See WASTE. 


EQUITY TO A SETTLE 
MENT. 

See HUSBAND AND WiEE. 


EMPLOYERS’ LIABILITY, 

MASTER AND SERVANT. 


ERROR, 


ENFRANCHISEMENT, 

See C01>TH0LD. 


See CRIMINAL LAW. 


ENGINEER. 

.See WORK AND LABOUR. 


Xialiility for.]— SHBEli’ff. 
la Criminal Cases.]— Nee Ceiminal Law. 


ESCHEAT AND FOEFEITUEE— ESTATE. 


ESCHEAT AND FOR- ; 

.SVc LAW (FKLOXD-PARLIA-I 


ESGEOW. 

HEED AND BOND. 


e. Charges and Incumbrances, 301. 
Merger of Charges and Inciimln’ances — 

f. Apportionment. 

; . ’ i. Of Charges and Iiicuiii- 

branees — See col. 301, ante, 
ii. ITncler the Apportionment Act 
i — See Apportionment. 

iii. In other Cases, 312. 

</. Other Matters, 317. 
i'; '■/ V ■■■ '■ z 

i D., ■EsTATE.PIJR^ AUTRE, VIM, ': 

1. I/i {jtmeml^ 318. 

i 2. PeeibtcHoii of the Ce,sfH (jue r/c, 321. 


^ ■ : ■;;,j 

■■ 'A 

. ^ A. , .Estate tn .Fee Aimple. : ■■■ < 

1. of. in 222. i 

' Limitation of , in 'Wi|l — *b>e£?.’W'i:LL, | 

■''■'''■.'2. €h(irgeff. 225. \ 

3. iJeiHee/it. 225. { 

B. Estate Tail. ' 

1 . Prepertg icJtkm the Statute iJe Dua/ji. ] 

233. ; ■ ■ I 

2. UmltatloH of. tn Deed. 233, i 

Limitation of. in. Will — See 1\'ILL. j 

3. After PorAihilftn of Zs.ru e EDhief. 234. I 

.5. Darrlng Zlstatoi^ Tull. \ 

i. Ivcstrictions on Power to Bar, 

235. , ' ' ^ 

ii. Contract to Bar, 237, 

iii. Of Lunatic — See Lunatic. 

iv. By Fine and Becoveiy — See 
.Fines and Recoveries. 

T. IJiuler Fines and Ptccoveries 
: ^Act — ^SW' Fines and , Re-; 

COVEKIES. 

Vi. Etpurabie Estates Tail, 238. 
vii. (JiiasL Estates Tail, 238, 

8. Lea.ses. 2R), 

7. 2[ortg<ige{<. 240. 

8. Other Oha rge.'i aud Ineuml>riinee.sA24:l. 

{). J{eej}i ug dou'n Iiderent. 2^'l. 

10. Pdujht to Deed.s—See Deed and Bond. 

11. Dccreeii againd Tenant in Tail. 243. 

12. Other Matters. 245. 

€. Estate FOR Life. 

1. Limitation of. in Deed. 247. 

Limitation of, in 'Will — See 'Will. 

2. In reneirahle Lea.s-ehoJd,'^, 248. 

3. Jlig'hts, Dufies., and Liahilities of Tenant 

for Life. 

a. Inventory and Right to 'Possession or 
'Income, 25P. 

h. Right to Deeds — See Deed and 
Bond, 

.6'. Outgoings. 

i. Rent, 291. 

ii. Dilapidations and Repairs, 292. 

iii. Other Outgoings, 296. 


; E. Estate at 'Will, 323. 

I F.' Custom ARY. Estates. 
i 1. Oa ret kind. 

i //. Ueneral .rnciderits, 323. 

i h. Descent, 324. 

e. Law and Custom, 324. 
i 2. JJorough Idnf/lisk, 326. 

; 3. Cop tjh olds — See COPY'HOLD. 

I Coparceners, Joint Tenants, and 
Tenants in Common. 

. 1. Co2)a reeuers., 327. 

, i 2. Joint Tenants, 328. 

I 3. Tenants in Common, 334. 

! h. Tenancy by the Curtesy— 

i AND AVIFE. 

i I. Seisin and Disseisin, 344. 

’ J. Disclaimer, 347. 

. K. Exchange, 347. 

’ i L. Estate Passing by Deed. 

;; i 1. FreeliokU, 348. 

. I 2. In liererswn.. 351. 

,1 3. In llemainderfSoii. 

i 4. Other JA/tfcAV, 36L 


! A. ESTATE IX FEE SIMPLE. 

1 1 , Limitation op, in Deed. 

I Legal Estate.] — ^Vhere lands were settled to 
i tlie use of the liusbaiul for life, with remainder 
I to the use of the wife, remainder to the use of 
I the heir female of the bodies of the Inis band and 
j wife begotten and now living, and in default of 
j such issue to the use of the heir male in like 
I manner begotten, and in default tliereof to the 
j right heirs of the settlor, the husband ; and there 
was issue several sons and daughters : — Hehl, 
that such limitation to the heir lemnle was 
not void, but good words of description of a 
purchaser, although such daughter Mms mjt heir- 
at-law, and that the daughters took by purchase, 
but for life only, and that, upon the death of the 
survivor, the son of the settlor's second son (the 
eldest dying without issue) became entitled. 
Ohamljers v. Taylor, 2 Myi. & 0. 376 ; 6 L. J., 
Ch. 193. 

father conve 5 "ed lands by lease and re-lease 
to his son in consideration of natural love, and 
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ii\ eiititli* liim to fi wife and fortune now in, 
eontempiation. ^-to hold’’ to the use of the son, 
his heirs and asNio-as for ever. It was not proved 
I bar atiT |iartieiiiar marriage was in eoiitemftla- 
tloii at the «late of the deed”. The son survived 
the father, bar died unmarried : — Held, that the 


; Whhtofi. thT L. .T.. Tin 27:1; ri8h4] 1 Ch. r>lU : 
, 8 E. 1 77> : 70 L. T. ; 42 W. ll. 327 : iJearhenj 
; V. Lefrhford. 72 L. T. 133. 

1 By a settlenienr made in 1317. fi’tMdiold amt 
lea.seboh! pi'opertvwns conveyed loti'ijstees "aiion 
' trust to a])i)ly tiie rents and profits in the inaiii- 
tetiaiiee aiid education of the two chiidren of 
TI,. deceased, until tlio youngest of them should 
attain twenty-one, and from ami after that event 
to pay the rents unto and equally between the 
two eliildreii of Tl.. their heirs, executors, ad- 
ministrators. and a.ss1gns respectively, “pi’ovidcd 
nevertheless that in case either of the cliihlren 
should <lie without leaving lawful issue,’' thcti 
on trust to ])ay the share or sliares of him, her. 
or them so <lying, unto ami equally between 
persons named. M, had two children, one of 
whom. B,, died intestate and unmarried : the 
other, C., intestate as to Ids share, but leaving; a 
daughter, 13. : — Hc]<l. that the interest tahen by 
D. ntulei’ the settlement was an interest in fee 
sini])le 5 and that an estate rail was not ere;ired 
bv the proviso as to failui’c of issue. Olinnit v.. 
WrU/ht, 47 L. J., Ch. (>34: U Ch. 1). (HG ; 
33 L, T. (;77 : 27 TV. E. 234, 


of flevisoes of settlor. Ifitmpmn v. Bi'anduumh 
TMadd. 331. 

A widow, erroneously believing that certain 
lands, tjf which she was seised in fee, were sub- 
ject to the trusts of her marriage settlement, in 
which en'^e site would only have been entitled 
an estate for her life, released all her estate.s 
(except to her and her assigns duiang her life 
the Iniiids in ({uestion, the mines and minerals) 
to a releasee r<> uses and his heir.<. to the use of 
tiustees lor a term, aiid subject thereto to the 
use that she might receive an annuity, aii<l sub- 
ject theretti to the use of her son, liis heirs and 
assigns : — Meld, that the lands passed to the .sou 
in fee subject to the term, and that the excc])- 
tion of lifei* life estate was repugnant and void. 
Tmile v.-/( 0 /c,v, 13 M.&TV. 534 ;’l4 L. J., Ex. 70. 

U]H>n the hearijig, on further <lircctions: — 
Held, in equity, that the son took, at the le.ast, 
an estate in fee in remaimlcr expectant on the 
mother's tleath. #3. C, 14 Sim. 131, 

The Court of Chieen'.s Bench hatl lield that the i 
son did not take any estate in the property. I 
B r., Ih . ; 3 Jur. 547, * | 

Under a <leed executed by father and son, the I 
son. in consideration of the release by his father j 
of a sum of l.tHHf/., part of an alleged debt, 
purported io assign to hi.s father absolutely all I 
Ins •• estate and interest whatsoever of and in i 
the pioperty, estate, and effects <levised and i 
Ix^qutiurlu'il ’’ by a certain will. The property! 
subject to the will consisted })artly of realty and 
partly of money in court, paid in as the result 
of compulsory sales. T’o all of this property the 
mn w'as absolutely entitled, subject to the life 
interest therein of his father. On the death of 
the father the effect of the assignment was dis- 
puted : — Held, that, in the absence of the proper 
wools of limitation, or of any words of reference 


By Implication.]— If the int(mtioii of a 

dee<l is cletir t{.> pass an equitable estate In fee 
simple, it is not necessary that the ])roper words 
of iiihcritaiice should Ijo used f(j3’ the purpose. 
Ff/f/k V. JJrea\ 17 W. E. 333. 

By a deed of settlement, on the 7tli March., 
1318, leaseholds were settled, as to a third .share,, 
in trust, in the events which happeiietl, for A’ 
and B. absolutely in equal shares. Tn 18H)' 
freeholds w'ere settled “uijon .such and the .same' 
trusts, and for such and the same ends, intents, 
and pLiiposcs. and subject to such and the same 
powers, jn'ovisoes, ami declarations ns in the 
indenture of the 7tli day of March, 1<31S. are 
expressed, declared, and contained of and coii- 
thcrein mentioned aiHl 
thereto as the flifference 
A. M., M. J., and 
■ir re.speetive iieins,, 
fs, therein respec- 

of the herciditarnents ami 
irremises might be had. received, and taken, and 
the hereditaments and premi.ses held, sold, con- 
veyed, and assigned, and the prodnee paul and 
applied nnto such ])erson oi‘ persons, and in smTi 
manner, and at. such time and times, in every 
re.spect as in the indenture of the 7th Marel'i. 


eeriii ng the 
<lescribed, oi 

of the respective estates of . 

A. J.’’ (the trustees) and thei 
executors, and mhninistrator ^ 
tively would a<lrait. to tlie intent that the rents. 
is.siie.s, {iTid profit 
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prc^visioris liereiiibeforc inatle for the issue of the 
said marriage” that H. tockk an al>soliite 

intercut in the lands of B., iif>twithstaii<llng 
there were no words ‘of limitation. 6V{rde v. 

*2 Coil k, L. 175 ; 3 Dr. k War, 435. 


2. Charges. 

Keeping down Interest. ]-~By a ^settlement 
,, .liiaile . in, IS.iS. |,;)n,>pt*,rtT, subject to a piioi* mort- 
gage, was settled npoii A. in fee. with a con- 
tingent clnirge in favour of B. upon his attaining 
twentj-oiic : — Held, that A., during his life, and 
his estate after his deatli, was bound to keep 
down the interest on the jnorrgage, so that the 
property niiglit remain a security intact for the 
bejse'iit uf fh In rt\ Jiufdicrx, Sinu}hinfl>i. 

35L. T. 304; 24W. ii. 781. 

3, Descent. 

Heir-— Definition. ] —See II Ei r-a,t-L AW. 

Disinheriting.]— .Sh? Heir-at-Law. 

Before ..the Inheritance Act— Title by Pur- 
chase.] — The rule that a man cannot make his 
right heir a purchaser is confined to the estate of 
wliicii he is seised. Ih>biHM>n v. Knlaht. 1 Eden, 
150. ' 

Where lands were devised to the heir, subject 
to the payment of an annuity : — Held, that 
notwithstanding he would take *by descent, the 
<ievise to him could not be treated as a mere 
nullity, nor deprive him of any benefit intended 
l-W the testator, and as between him and other 
devisees, the estates devised to him were not to 
be applie<l in payment of debts in priority of the 
estate devised to the latter. BledennuHY. Seu- 
'mmn\ 3 Beav. 308 ; K) L. J., CIi. 177. 

If creditors resort to estates devised to the 
heir in ]>riority of other devisees, he is entitled 
to contribution from them to tlie extent to which 
his estate may be exhausted by defendants. Ih. 

The general i-iiie is, that a person who claims 
as heir male to another by purchase must be 
€om|.>lete heir male ; but in tlie case of a devise 
there may be exceptions to this rule from 
manifest intention of the testator. Xewcoman v. 
ISefhlem IIospHnl, Ambh 8. 

Devise of his estates to his wife for life, and 
after her decease to his son (his heir-at-law), 
charged witii a yearh” payment of lOOh to his 
daughter for her life,*' ami at her decease with 
1,500/,, to be divided among the children; or if 
no child, to Ijc disposed of as she shouhl direct ; 
and in default of payment of either of these 
sums within the time appointc<l to T., his heirs, 
administrators, and assigns, in trust, to raise the 
100/. out of the rents and profits, and tlie 1,500/. 
by sale or mortgage of a sufiicient part of the 
lands, and subject to the charges ami tinst to 
his^ son, his heii's, executors, administrators, ami 
assigns: — Held, that the son took by descent, 
and not by purchase. Chaplin v. Lerou.v, 5 
M. 14. 

Where a nuui granted to A., with remainder 
to his own heirs male, his heirs male took bv 
descent. 117//.? v. Palmer, 2 W. Bl. 087 ; 5 Burr. 
2015. 

If such limitation was made by will, or by a 
third person in a deed, the heir male took bv 
purchase. Ih. 

Devise to the heir-at-law, in fee, with an execu- 
tory devise over, in case he did not attain twenty- 

VOL. TI, 


j one : — Held, hot to alter the, qualify of the estate,, 
I which he would otherwise have taken as heir ; 
i that he took by descent and not by purchase. 
Doe a, Pratt v. Timim, 1 B. & Aid. 530, S. P., 
j Lamfley v. Sneyd^ 3 Br. k B. 243 : 7 Moore, 165. 

j Stock of Descent.] — Whoever claims as 

; heir by descent must make himself heir to the 
I person last actually' seised and in possession of 
' the inheritance. Jenkins v. Pritchard, 2 Wils. 45. 

; Beal estate stootl limited to A. B. for life, with 
I remaimler to C. D. in fee simple. C. D. died, 

! living A. B., leaving two aunts, a cousin, the son 
i and heir of another aunt, and two cousins, the 
(laughters and co-heiresses of another aunt, her 
i co-heirs at law. The property became thus 
i divisible in eighths, two to one aunt, two to 
; anothei’, two to the son of another, and one- 
; eighth to each daughter of the other aunt. One 
I of the daughters, E. F.,die(l in 1824, living A. B., 

' the tenant for life, leaving L K., her soti and 
I heir-at-law ; the other, G. H., died in 1832, living 
: A. B., the tenant for life, learing 1. K., her 
I ne|.»hew and heir, Hone of these persons had in 
any way dealt with the property. In 1839 A. B., 
the tenant for life, died Held, that as to the 
: one-eighth which had belonged to his mother, 

I it was not necessary to trace the descent afresh 
I from C. D., to whom the remainder in fee was 
limited, but that he ought to be considered as 
standing in his mother's place in respect ol that 
share. Paterson v. MUh, 19 L. J., Ch. 310 : 15 
Jur.l. 

Beal estate descended on a lunatic, subject to 
« a mortgage, afterwards exonerated by the iuna- 
i tic's })ei*soiialty, not in any way derived from, or 
I connected with, tlie descended estate : — Held, 

1 that the order and course of succession was not 
• thereby changed, for the next of kin were 
: entitled, on the death of the lunatic, to ha%m so 
! much of the personalty as had been applied in 
I discharge of the mortgage, considered as a lien 
i on the real estate, and raised accordingly. Weld 
I V. Beat. 2(56. 

I Devise (previously to 3 & 4 Will. 4, c. 106) to 
i the testator's heir-at-law and otliers, as trustees. 

; upon certain trusts, and after the termination 
! thereof, upon other trusts, void for remoteness : 
i — Held, that the reversionary equitable estate 
; undisposed of resulted, as part of the old use, to 
j the testator, and descended to the heir qua heir, 

■i who was conset[uentiy not made a fresh stock 
for the tracing of a descent. Dudianan y. 
Jlarrison, 1 John k H. 662 ; 31 L. J., Ch. 74 * 8 
Jur. (N.S.) 965 ; 10 W. B. 218, 

i Paternal or Maternal Line,] — A. being 

I seised in fee, ex parte paterna, conveys to 
I trustees in trust for herself, her heirs and 
I assigns, to the intent that she should appoint, 
i (ke., and for no other use, intent, or purpose 
I whatsoever. A. dying without appointment and 
1 without heirs ex parte paterna Held, per 
Ld. K. ami M, B., 1st, that the maternal heir was 
not entitled: 2ndiy, that there being a terre 
tenant, the Cj-owui, claiming by escheat, had not 
a title, by subpeena, to compel a conveyance 
from the trustee, the trust being absolutely 
determined ; no opinion being given nj^on the 
right of the trustee ; per Ld. Mansfield, C. J., 
Ist,^ that the heir ex parte materna was not 
entitled ; 2mlly, that from the analogy between 
trusts and legal estates, the Crowni was entitled 
by escheat: but that if the conveyance had 
barred the Crovym of its right, as between the 
maternal heir and the trustee^ the former was 
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eiititlet'L Surf^eM y. Whmt 0 j 1 Eden, 177 ; 1 
W. BL 121. 

Wiiere pereon seised of estate By descent ex 
parte roaterna dies without issue, descendants of 
his maternal grandfather must all be extinct 
before any descendant of a remote maternal 
ancestor can Inherit, however nearly related to 
the propositus ex parte paterna. Maicltlm v, 
Sheweu, 1 Sim. & B. 257 ; 1 L, J. (o.s.) Ch. 148. 

The heir on tiie part of the great-grandfather 
has a prior claim to the heir on the part of the 
maternal gmiulfather. DwHeH v. Limndc.% 5 
Bin|,y (N'.C.) 161 ; 7 Scott, 22 ; 8 L. J,, C. P. 73. 

If the legal intercht in lancis descended in fee 
simple ifs ex [jarte matcriia, ami the equitable ■ 
interest in fee simple ex parte paterna, or vice' 
versa, the eipiitahle estate merges in the legal, ; 
and botii foiiow the line throiiglit which the legal 
e.state descended, (itmlrhjht d, AUtimw Wdh, 
2 Bougl. 771. 

One seised in fee of a coyyhold of inheritance 


■Where a feme .sole, after marriage, was ad- 
mitted tenanr of a manor of certain premises, 
to her ajid her heirs as of her own tenant right, 
acconling to the custom ; and afterwards the 
lord executed a conveyance of the premises to 
the liusl'>and in fee, and enfranchised the same 
from all seigniory rights to which they were 
previousl}’ liable ; it seems that this conve.yance, 
after the death of the husband, had the efect of 
giving the wife an absolute estate in fee-simple 
of the premises, descendible only upon tire heirs 
ex parte inatcriui. Voe d. Xeiohij v. JncIiA-ou, 2 
I). .S: E. 514 ; 1 B. & C. 448. 

Equitable Considerations — Eight to Call 

for Conveyance of Legal Estate.] — Infant died 
seisctl of equitable estate descended cx parte 
materml his incapacity to call for convejmnce of 
legal estate (wheicby course of descent might 
have been change<l) is not suflicient reason for it 
to be considered as done actualh", it being trustees’ 
dutv not to convey till called u},)On. Langley v. 

■ Sneyd, 1 Sim. & B." 45 ; 1 L. J. (o.s.) Ch, 14. 

Merger.—Where the equitable and legal 

estates, equal and co-extensive, unite in the same 
person, the former merges ; therefore, where the 
former descends ex j)arte paterna, the latter ex 
|)arte materna, upon their union the paternal 
heir lias no equity. Bcll}}f v. Alston, 3 Ves. 339 ; 
4 R. R. 10. 

Cousins.] — First cousins twice removed 

come under denomination of first and second 
cousins, as second cousins, they being related to 
propositus in same, viz. sixth degree. 8llaox v. 
Bell, 1 Sim. & S. 301 ; 1 L. J. (o.s.) Ch. 137 : 
24 R' R. 173. 

Half-Blood.]— -Before 3 k 4 Will. 4, c. 106, 

there could be no heir of the half-blood. ’ A 7 ion,^ 


by descent ex parte materna surrendered the 
same to the use of himself for life, remainder to 
such pei’sons and for .such estates as he should 
by i:I«;d or ylll, attested by three witnesses, 
appoint, remainder in default of appointment to 
himself in fee ; after which he made a mortgage, 
and surrendered to the use of the mortgagee in 
fee, -who, upon repayment of the principal and 
interest, surrendered again to the mortgagor : — 
Held, that the line of descent was"" thereby 
broken, and that the estate descended to the 
paternal heir 


Doe d. Hue man v. dlorgan, 7 

Term Rep. 103. 

Devise of all the testator’s real and personal 
estate and effects to B. V., his wife, in trust for 
the education of his daughter, IL V., till twenty- 
one, an<l in case of the death of his daughter 
biffore twenty-one, the whole of his said estate 
and effects to his wife ; the testator died, leaving 
B. y., his wife, and M. W, his only child. B. V. 
died, leaving M. A'., also her only child, and then 
M. A", died under age, and without issue Held, 
that the heir of M. X, ex parte materna was 
entitled to succeed. GoodtUle d, Castle White, 
2 Bos. P. (X.E.) 383 ; 13 R. R. 441, n. S. P., 
Gmdmie d, Ylncent v. White, 15 East, 174: 13 
R. R. 429. 

Devise to trustees, their heirs, executors, 
.administrators, and assigns, in trust, to let the 
freehold estates for any term they thought 
proper, at the best improved yearly rent, to pay ■ 
one-third of the rents of the freehold estates to 
his wife for life, and one-third of the personalty 
to her absolutely, and then to lay out the other 
two- thirds of the personalty in the funds ; and 
to pay the dividends of the rents of the two- 
thirds of the freehold estates, and, after the 
death of the wife, the other third of the rent of 
the freehold estate to his daughter for her own 
separate use, and after her death the freehold 
estates and the two-tbirds of the personal estate 
to the daughter’s children, to be equally divided 
amongst them, and to be paid them at their 
respective ages of twenty-one years ; and if his 
daughter diet! without leaving issue, then his 
freehold estates to his wife for life, and after her 
death to his heir-at-law, as if he had died intes- 
tate :~Held, that the trustees took an estate in 
fee, and that upon the death of the widow, who 
was the surviving trustee, the legal estate 
descended to the daughter, and upon her death 
without issue vested in the heir ex parte 
mateml. Boe ci Tarnhym v. Willmi, 2 B. & Aid. 

20 E, B, 355. 


c. 106, to trustees, one beiri; 


the testator’s heir- 
at-law, upon trust (subject to prior estates) for 
conversion, the trust for conversion being void 
for remoteness, the equitable reversionary interest 
thus left undisposed of results as part of the old 
use, and descends to the heir in his character of 
heir, and does not so merge in his legal interest, 


under the devise to him as a trustee,""as to break 
the descent and constitute him a fresh stock, 


from which, on decease intestate, the descent is to 


be traced. Buchanan v. Harrison, 1 Johns, k H. 
662 ; 3] L. J., Ch. 74 ; 8 Jur. (35T.S.) 965 ; 10 
W.R. 118. 

Consequently, upon his decease intestate, before 
the expiration of the particular estate, rever- 
sionary interest descends to his brother of the 
half-blood, in preference to his sister of the 
whole blood, as heir to their common father. Ih, 

A. devised all his lands to J. (his son by the 
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ESTATE — Estate in Fee Simph. 

her co-lieiresses at law. G. died In 1824, in the a hill 'by a' legatee seeking to Jimrshal the assets 
lifetime of A., without haring in any manner of the testator with reference to such land as 
dealt with the property, leaving a son, E. : — against the heir, was allowed. BtnMaiid v. 
Held, that it was not necessary to trace the 10 Sim. 374 ; 9,L. J., Ch. 60. 

descent, as to Ch’s moiety, from B., hut that 

E., for every purpose, ought to be taken as Stock of Beseent.] — C. died seised in fee 

standing in C.’s place with reference to that of lands in Hew South Wales, which C, in- 
moiety. Patemni v. Jlllh, 10 L. J., Ch. 310 ; herited from B., her father. C. had two sous, 
lo Jur. 1. one died in her lifetime, unmarried, and the 

A. and B. being seised of lain! in coparcenary, other survived his mother, but died before 
E. Ci'oiveyed his moiety to a purchaser, anti xl., acquiring possession of the lands, leaving a 
till* other parcener, made partition by lease and son, the defendant. In an action against him, 
re-lease, and conveyed the whole to H. and liis on a covenant of his mother, and as her heir, he 
lieirs, as to one portion, to the use of B. in fee, pleaded that he took by descent, not from his 
and as to tlie other portion to the use* of A. in mother, but from B., his great-grandfather. The 
fee: — llehl, that A.‘s portion remained dcscen- question was whether by virtue of the 3 & 4 
to his heir ex parte malerna. Doc d. Will, 4, c. 106, adopted in the colony, the plea 
PriMtltnyafe \\ Dtaum, I H. k J*. 255 ; 5 A. lV E. ' was established : — Held, that the lands descended 
^•134 ; 2 H. k. W. 364 ; 6 L. J., K, B. 61. to the defendant from 0. and not from B., and 

that the plea was not established. Badham v. 

Possessio Pratris.] — The rule of })Ossessio Bhld^ 7 Jur. (N.s.) 509 of part 2. 

fratris did isot apply to estates tail ; nor to 

inheritances in fee simple, without an actual Tracing Bescent — ^Paternal or Maternal 

possession of the brother of the wliolc blood. Bine.] — By a marriage settlement real estate, of 
Doc d, Gregory v. Wlilchelih, 8 Term Kep. 211. which the lady was seised as heir to her maternal 
There may be a possessio fratris of a trust as grandfather, was conveyed to trustees, upon 
well as of a legal estate, and, notwithstanding the trust for the ladj^ and her heirs until the 
heir was merely equitable tenant in fee of the mari'iage, and after the marriage, upon trust for 
reversion, he may, by some act of conveyance in the lady for life ; with remainder, in default of 
hi.s lifetime, have so dealt with his equitable issue of the marriage, in trust for the lady and 
interest as to constitute himself a fresh stock of her heirs, if she survived her husband ; but if 
descent, and to entitle his sister to claim as his she predeceased him, then in trust for the person 
heir, upon the principle that possessio fratris facit or persons who would at her death have become 
sororem esse iiieredem. Biicltiuiait v. Harrlmn, entitled to the. property if she had died intestate, 
1 Johns, k H. 662 ; 31 L. J., Ch. 74 : 8 Jur. (x.s.) and without having been married. The lady 
■965 : 10 W. K. 118. died without issue in her husband’s lifetime ; — 

Being born in one house, and receiving rents Held, that the ultimate trust, being for the 
of three others by his mother and guardian, was beiieht neither of the settlor nor of the heirs of 
a suflieient seisin by a posthumous sou. who died the settlor, was unaffected by 3 & 4 Will. 4, 
at five weeks old, to bar the descent to his sisters c. 106, s. 3, and that the persons intended to 
of the half-blood, and convey it to a collateral take thereunder were those who would have 
heir. G omit Itle d. Xvicnmux. Xeic man ^ 'lys.WL, been entitled if the settlement had never been 
938 ; 3 Wils. 516. executed ; and, consequently, that the lieir ex 

testator, being possessed of estates, which, parte materna took the property, by purchase 
by a deed of settiement on his marriage, had under the settlement. Ilcywood v. Ilegwood, 34 
been settled on himself for life, remainder to his Beav. 317; 34 L, J., Ch. 317; 11 Jur. (K.s.) 633 
first and other sons in tail male, remainder to 12 L. T. 168 : 13 W. R. 514, 
himself in fee, and having issue one son and two B. conveyed customary freeholds, which he 
daughters by the marriage, ilevised all his lands, had inherited from his mother, to N. absolutely, 
manoi'S, &:e., to his son, subject to the payment and H., after siin-ender and admittance, executed 
of his debts ami legacies, with a proviso, that, in on the same day a deed of declaration of trusts 
case his son should die without issue male, he for such person as B. should by deed or wiD 
bequeathed a certain sum to all his daughters appoint, and in default for B. and his heirs, this 
who should be living at the time of his death, process being necessary according to the custom 
to be equally divided amongst them ; and tlien to give B. the power of devising. B, died 
charged his estates with the payment of these intestate Held, that the descent had not been 
sums, and devised them to two trustees, their broken, and that the heir of the testator ex 
heirs and assigns, without impeachment of waste, parte materna was entitled. Kamm v. Barms, 
by sale or mortgage, to raise a sufficient sum to L. R. 7 Eq. 250 ; 20 L. T. 154 ; 17 W. R. 
pay those legacies, and as to the remainder of his 429. 

land, <kc., as sliould nut be sold by the trustees, A., having inherited lands ex parte materna, 
he devised It to his brother for life, with divers devised them to trustees in fee, upon trust for 
remainders over. His_ son having died under his widow for life, and on her decease to convey 
.age, unmarried, and without issue : — Held, that the same to such person as should answer the 
the daughters took no estate by descent in the description of his heir-at-law, and died, leaving 
hereditaments devised. Sanford v. Irby, 3 only collateral heirs Held, that the heir 
B. k Aid. G54. general, and not the heir ex parte materna, 

was entitled. Dads v. Kirk, 2 Kay & J. 391 : 
Since the Inheritance Act — Title hy Purchase,] 2 Jur. (K.s.) 857. 

—The statute 3 & 4 Will. 4, c. 106, s. 3, which Sect. 4 of the Inheritance Act (3 k 4 Will. 4, 
provides that land devised to the heir of the c. 106), is not merely declaratory of the old law ; 
testator shall be considered to have been acquired it introduces a new rule as to the tracing of the 
by such heir as a devisee and not by descent, descent in the case of a limitation to the heirs 
applies for all purposes ; and therefore a demurrer general of a deceased person. By a marriage 
by the heir, who was also devisee of the lands, to settlement executed in 1810, real estate of the 
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wife was limited to the wse of the husband for 
life, remuintler to the use of the wife for life, 
ilod, afier limitations in favour of the issue of 
the marria;re, the ultimate limitation was ’-to 
tile use of the right heirs of J. W.. deceased (the 
mother of the wife), for everd’ At the date of 
tlie settlement the wife was seised of pmt of the 
real estate as the heiress-at-law of her deceased 
nujiiier. niul of the other part as one of the co- 
heiresses (n her deceasefl maternal grcat-iincle. 
The wife died in I84d : the husband died in 1871. 
Tlte limitations in favour of the issue all failed 
on, the flearl’i in 1880 of the surviving son of the 
marriage; — Held, that, if under the ultimate 
liiniraTieii tlie wife to(4<; the estate as a piir- 
cha^-r, Oiifc (Co. Litt. 2(5 h.) <Iid 

mu. apply, ami fliat the descent from her would 
])-e traced in the ordinary way, aiul not ex parte 
materna. But lield, that, under the ultimate 
lirnitaiion. the wife took the estate as part of the 
old estate which she had before the marriage, 
ami that the ileseent was not broken b}" the 
settlement. J/oore v. Shnhhu on L. J., Ch, 
m:> ; SI Ch, 1). iJo ; 53 L. T. 815 ; 34 W. E. 
254, 

A testator who died in 1853, devised as Ids 
ow'ii an estate which had devolved on his late 
wife in fee as heiress-at-Iaw of her mother. The 
devise was to trustees in fee, on trust to pay the 
rents to tlie tesrator^’s only son and to his two 
(laughters in epual shares, and to the survivors 
or survivor of them, with remainder on trust for 
the children of the son and the daughters 
respectively in fee, with an ultimate remainder 
unto and to the use of the testator's owm right 
heirs. The Si")u and both the daughters surviveil 
the testator, but they all died without issue. 
The son survived the daughters, and died in- 
testate. He was the heir-at-law of his father, 
and also of his mother. The testator liad also 
devised real estate of his own to the son, who 
elected to confirm the will: — Held, that the 
equitable estate, which the .son took under the 
will, and by virtue of his election, merged in 
the legal estate which descended to him from his 
mother, and that the descent was regulated by 
the legal estate, and that, consequently, on his 
death iiiiesrate and without issue, the 'property 
descended to the heir of his maternal grand- 
moiher. who was the last purchaser of the legal 
estate, and not to his own heir. I)ovqlai<^ Iti're, 
Wmd V. DoKghhs. 54 L. J,. Ch. 421 28 Ch, I) ' 

327 ; 52 L. T. 131 ; 33 W. E. 390, 

Coparceners. ]~G. T., seised in fee of 

certain hereditaments, died intestate, leaving 
two daughters, Ellen and Sarah, Both daughtei^^ 
(lied intestate, leaving a son. It was held that 
the statute 3 & 4 Will. 4, c. 106, was not in- 
tended to apply to cases which were plain before 
it was passed : and that the moiety of each 
daughter descended upon her son. Cooper v. 
Frrutee. 19 L. J., Cli. 313 ; 14 Jur, 214, 

The decision in Cooper v. France (19 L. J„ 
Ch. 313) applies to a case which is not one of 
direct linexul descent. Where, therefore, a person 
has died intestate, unmarried, and entitled to 
real property by descent through his mother, 
who \vas one of tw'O coparceners, but never 
Ixicame actually seised of her moiety, the whole 
interest of the intestate in the real property will 
pass to Ins nephew as heir-at-Ia'vv ; and the title 
is not to be tracc^l back to the last purchaser so 
as to cause the real property “to be divided 
between the nephew and those claiming descent 


through the o«ther coparcener. MaUon^ In re^ 
Jaincfs V. Bicllinron. 66 L. J„ Ch. 695 ; f 1897] 
2Ch. 509; 77L. T.09. ' : 

Between Brothers,] — The descent of 

property between brotliers is immediate, and 
not tlirnueli their faliier. Kgnnalrd v. Lenliey 
85 L. J., C. P. 226 : L. E. 1 Q. 1\ 389 ; 12 Jur, 
(X.S.) 468 : 14 L. T. 756 ; 14 W, E. 761. 

On Attainder.] — The descendants of one. 

child of an attainted })ersfm may trace a herit- 
able descent to the descendants of another cliild! 
of such attainted person, oven though the mar- 
riage, of which siicli childmii were the issue, 
took place abroad after the attainder. Ih, 

Proof of Pedigree — Tracing Bescent.] — 

At the trial of an action for the rcicovery of 
laud, in 1876, it was provid by the plaintiff that 
J. F, W. died seised in fee, without issue, and 
intestate, in 1868 : that all the descendants of 
his paternal grandfather, W., were dead, and 
that the plaintiff was the heir-at-law of the 
paternal grandmother. On the death of the 
intestate in 1868 advertisements were published 
in the London and provincial newspapers, for 
the heir-at-law of J. F. W., describing his father 
and grandfather and the property. Several 
persons came forward, and, besides the plaintiff, 
no one was able to establish any relationship 
except the defendants, who were co-heiresses of 
the mother of J. F,’ W., and to whom the 
tenants of the property had attorned. Deeds, 
wills, and documents were put in evidence, in 
which no mention w’as made of any person who 
w(uild have been of nearer kin than the jJaintiff, 
beyond those whose deaths -were proved. The 
defendants lu'oved that the paternal gi’cat-grand- 
father had. besides W., another sotu 'JST., born in 
1717. and also a sister, a Mrs. M., both of whom 
were alive in 1755, and that the paternal great- 
grandmother’s maiden name was 8, B. But no 
further evidence as to N., Mrs. M., or the B. 
family was given : — Held, that there W'as evidence 
on which the jury might pj’opeiiy find for the i[>laiii- 
tiff. Grearcii v. Greenwood, L. J.. Ex. 252: 
2 Ex. D. 289 : 36 L. T. 1 ; 25 A?. E. 639— C. A,' 

Intermediate Bents — Posthumous Child.] 

— A., being seised of real estate, died, leaving his 
sisters presumptive co-lieiresscs, his' wife being 
enceinte of a son, born subsequently. The rents 
from the ancestor’s death remaining un, received, 
by the co-heiresses ; — .Held, that their seisin beiiig- 
gone on the birth of the posthumous cliild, they 
wei'C not entitled to so much of the intermediate 
rents as they had not received before the birth 
of the heir. Good ale v. Gaictliorne^ 2 8m. G, 
375 : 23 L. J., Ch. 878 ; 2 W. K. 680. 

qualihed heir is entitled to the rents and 
profits of realty of which the ancestor dies seised,, 
in fee or in tail, which accrue due lierween the- 
death of the ancestor and the birth of the ances- 
tor’, s posthumous and only child, whether such, 
rents be actually received or not. lilcliuiaU v. 
Rlrhard.^, Johns. 754 ; 29 L. J., Ch. S36 ; 6 Jur.. 
(X.S.)1145. 

Charity.] — Upon a devise to trustees in 

favour of a coi'poration to be thereafter formed 
for a good charitable use, valid under the 
Statutes of Mortmain, the heir has no richt to 
the rents and profits accrued before the devise- 
is carrit?d into effect. Att.-Gen. v. Boicner. 
3Yes, 714; 4E. K. 132. 
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B. ESTATE TAIL. 

1. pROPEETy WITHIN THE STATUTE DE 
DoXIfi. 

OliattelsEeal.] — LeaseliolT estates bequeathed 
In trust to pay the rents and profits to the 
persons for the time being entitled under the 
limitations of real estate, devised in strict settle- 
ment, With power to the trustees at any time, 
with the consent of the persons so entitled, or, 
if minors, at their own discretion, to sell and 
invest tlie prcnliice In real estate to the same 
uses. The leaseinfid estates vest absolutely iji 
tin; tenant in lail upon his birtii. Ware v. 
a Aes. 257 : ,S IL 11. l-U. 

By articles relating to leases, pur autre vie, 
and tor ytiar- ajel to money, it wa.-. agreed that 
,said leases I'er lives and for years duadd be 
iniHveye‘d to trustees in trust (af tei' successive 
life estates i-(> 1). and J/). after t lie decease of 
J., to tlie issue J. and A., in such shares and 
propcTtioiis as the >aid d. should appoint, and 
for want of such appointment, to go to such 
children equally, share titul share alike, and for 
default of such issue, to the heirs, exoe'utors, and 
administrators of said J.. <luring saitl leases ; 
the money or the lands agreed to be purcbasecl 
therewitli tc» go to the issue of said J. and A., 
ill such shares and pro])()rtions, .kc., and for 
want of such appointment to bo equally divided 
amongst such children, share and sliaVe alike ; 
and if no children of saitl marriage, or all siiouhl 
die before twenty-one,'' then a power to dispose | 
of said money : — Held, that issue is to be con- | 
strued chiklren, an<l that the issue of J. ami A. 
took the absolute interest in the chattel pro|)erty, I 
and a quasi fee in the freehold prupertv. Camp- \ 
hell V. Sumhjs, 1 Sch. A: Lef. 281 : fi"!-!. H. ;83. ; 
And see Jliniliwulte v. Jenlilumn. 2 B. & G, 357 ; ■ 
3 B. .k G. 191 ; 3 D. & R. 76f ; 20 R. R. 384. 

Eopyhoids.] — See Copyhold. 

Tersonaity,] — Limitation which would create 
sm estate tail, as to freehold })roperty, would give 
an absolute interest if applied to personal estate. 
Btente, jntete, 6 Yes. 159. 8. P.. Camphell v. 

Samlyi^. supra : Ward v. BcrlL 1 Y. & J. 512 ; 
30 R. R. 840. 

Heirlooms.] — Heirlooms are personalty^ and 
words which would limit an estate tail in free- 
hold lam Is will give an absolute interest in heir- 
looms. Warier v. Ifufelthtson^ 2 Br. k. B. 349 ; 
5 Moore, 143 ; 23 R. R. 457. 

Estate pur autre vie.]— Estate pur autre vie 
anay be limited in tail. Sterne, E,r part supra. 
And see Camphell v. Sandys, supm. 

Title of Dignity or Honour.]— Ydieii a dignity 
IS limited to the heirs of the body, then, although 
no place be named in the creation of the title, 
the dignity is within the statute Be Bonis, and 
descendible as an estate tail, and the patent 
does not create a fee simple conditional. There 
is no difference in these respects between 
.a baronetcy and other descendible dignities. 
Mh'etf-Carnaeii WUl^ In re, 54 L. J., Ch. 1074 ; 
30 Ch. B. 13G ; 53 L. T. cSl ; 33 W. R. 837. j 


j is an estate tail in the first instance. Ben d. 
I CreMvlek v, JIohsaHj 2 W. Bl. 095. 

I A settlement before marriage on a husband and 
wife for life (of freehold), remainder to the heirs 
! of the husband ami wife ; and of copyhold in 
i borough English, on the husband ami wife for 
; life, remainder to the heirs of their two bodies, 

. in like manner, and to the same uses as the free- 
{ hold ; the younger son will succeed as heir in 
I tail to the copvhold. line d. Ai^trop v. Aihtrop^ 

I 2 W. BL 1228^ 

i A limitation in a deed, to the use of A. for life, 
with remainder to the use of the fi rst soi i of the body 
: of A. lawfully issuing, and for default of such issue 
: to the second, third, and other sons of A., and of 
I the several heirs male of the body and bodies of 
I all and every such son and sons respectively 
issuing, gives an estate in tail male to the first 
: son of A. Owen v. Snuth, 2 H. BL 594 ; 3 R. R. 
513. 8. iralley v. BarrhajUm^ 2 Bing. 387 ; 

1 lU Moore, 21 ; 27 'R. il, <>63. 

1 A marriage settlement, jturporting to be made 
I in pursuance of articles recited in it, conveyed 
! an estate to A. and his wife, and the heirs of their 
! bodies : — Hel<L that they became tenants in tail 
{ special, and that a court of law could not con- 
j striie the deed as rendering them tenants for life, 

; with remainder to their issue in tail, even if that 
; might have been the construction to be put upon 
i the articles by a court of equity. Boe d. Batiiel 
\ V. WLu>drodf\\m M. & W. 608 12 L. J., Ex. 147. 

' Affirmed, 15 M. k W, 769 ; 7 Jur. 959— Ex. Ch. ; 
j 2 H, L. Gas. 811 ; 13 Jur, 1013. 

I Under a limitation in a marriage settlement to 
I the husband for life, then to the wife for life, 

I then to, the heirs of the body of the wife and 
I their heirs, the wife takes an estate tail ; and 
i though it was recited in the deed that the hus- 
j band’s father conveyed, in consideration of the 
marriage, and “for settling and establishing the 
lands to the uses thereinafter e.xpressed,” and 
subsequent uses were added in the dee<i, the court 
would only take notice of the legal estat e. A Ijjass 
V. Wathins, S Term Rep. 516. 

Lands were settled by deed in tail male on 
such person as at the decease of T. H. should be 
the second son then living of T. H. and A. H. ; 
and, for default of such issue to the third, fourth, 
and so on (other than and except the eldest), in 
like manner : for default of such issue, to the 
eldest or only son in tail male ; and for default 
of such issue to T. H. in fee. T. H. died in 1766, 
leaving four sons, P., 0., T., and J. P. died in 
1770, an infant, without issue : C., in 1829, with- 
out issue ; T., in 1783, without is.sue. Upon a 
suit instituted afte7‘ the death of 0. : — Held, that 
in the events which had happened, J. took an 
estate tail under the settlement. Hawkins v, 
Hawkins,^ Bing. 765 ; 3 M. <k Scott, 322 ; 2 L. J., 
C. P.154. .- ■ 

Lands were limited to the use of the settlor 
for life, remainder to B., liis heirs and assigns, 
but if B. should die without issue, then to T., 
his heirs and assigns ; but if both B. and T! 
should die without issue, tlien to the issue 
i male of the settlor : — Hehl, that D. and T. took 
I estates tail. Morgan v. J/orz/tfw, 39 L. J., Ch. 
493 ; L. R. 10 Eq. 99 ; 22 L.'T. 595 : 18 W R. 

I 744. 


2. Limitation of, in Beed. 


3. After Possibility op Issue Extinct. 


A settlement to S. for life, remainder to the Power to Commit Waste.] — By settlement 
heirs of S. on the body f>f his wife A. to he be- before marriage, the husband’s estate was con- 
gotten, the male to be preferred before the female, veyed to trustees, to the use of the husband for- 
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I suffer a recover v. is void. Bradley v. Peiando^ 
1 3 Yes. 3L>4 ; 4 B. B. 7. 

By Limitation Over.]— A testator, by will 
made in 1840, after directing the payment of 
annuities, and gdving a life estate in his property 
to the benciit ''of his wife, to be reduced to an 
annuity of 500Z. in the event of her second mar- 
riage, gave one moiety of his- residuary estate to 
' his'^son H. for life, with remainder to his four 
i daughters ; and the other moiety, subject to a 
: trust for accumulation after the death or second 
marriage of his wife and the <lecease of H. and 
his four daughters, he gave to A. in tail, with 
remainder to H. in tail. The trust for accunm- 
lation he declared should continue until after the 
decease or second marriage of the wife, and the 
decease of the five children above referred to, or 
during so much of such time as the law will 
allow for accumulation ; and after the expiration 
of that period the trustees were to retain so much 
as should be required for repairs, and subject 
thereto, the estate and interest of the tenant in 
tail under the antecedent limitations were to* 
come at once into possession. The will contained 
the following clause : That if any person for 
whom any rents and profits, annuity, or other 
income is provided by this my will (being persons- 
now living), should become bankrupt or become 
insolvent, or should, either alone, or being a 
female, either alone or in conjunction with any 
husband, present or future, make any assigximent,. 
appointment, or other disposition of, or charge 
upon, the rents and profits, or share of rents and 
profits, annuity, or income, to the receipt of 
which such person shall be immediately or other- 
wise entitletl under this my will, before the same 
shall actually accrue due, or should attempt so- 
to do, by any writing, then and in such case 
not only shall the rents and profits, or shares of 
rents and profits, annuity, or income to which 
such person so becoming bankrupt or insolvent,, 
or doing or attempting to do such act as afore- 
said, was entitled, be forfeited, and be no longer 
payable to him or her, but the right which each 
such jjcrson might have had upon any future 
event to aii}- other rents and profits, or share of 
rents and profits, annuity, or income, shall be 
forfeited aiul never accrue.” A., by deed, after 
reciting the will, in consideration of two* 
annuities, assigned all the real and personal 
estate to which he was entitled in possession, 
remainder, or contingency under the will : — 
Held, that the deed created no forfeiture, as the 
clause could not api>ly to either the estate tail or 
to the cor|)us of the aecunmlation, as such a 
clause prohibiting alienation in respect of those 
interests would be null and void. The clause 
could not apply to the income, as the right 
to the income was consequential upon the right 
to the corpus. Cluqman v. Broioa. 9 .'fur. 
(X.S.) 995 ; 9 L. T. 6— L.JJ. 

By a Trust.] — A testator devised his estates to* 
his son and his heirs male “ in the fullest trust 
anti confidence” that he would not do, nor 
permit to be done, “ any action in law or other- 
wise to defeat the thereinafter declared trusts- 
and limitations of the estates, but that, on the; 
contrary, he w'ould do all in his power to effec- 
tuate them. He then declared how the estates- 
were to go if the son. died without issue of his 
bcxly lawfully begotten, specifically devising one- 
fourth portion to D, The son having entered into 
possession of the devised estates, suffereB a 
recovery : — Held, that the words of the will did 


life sans w’aste, remainder to tinstees to preserve 
contingent remainders, remainder to the use of 
the wife for life, for her jointure, and in bar of 
drover, leraainder to the first and other sons 
of the marriage in tail male,Temamdei’ do- the,: 
first and other daughters in tail male, remain- 
der to the heirs of the body of the husbanti 
and wife, remainder to the right heirs of the 
husband ; the wife survived the husband -and 
had 210 issue ; and after - possibility of issue 
by the husbajid extinct : — Held, that she was 
tereiiiT in rail after possibility, &:c.. that she 
was unimpeachable of waste,, and was - entitled 
to the projjcrtv of the timlxjr wBen cut bv her. 
WlUiamit V. 12 East, 209; 15 Yes. 

472 : 11 K. B. 357. 


4. Descent. ■ 

Heir Male.] — ^Yhoeve^ will take as heir male 
by purchase must be both heir and male. Gray- 
mre v. Xoidie^ 1 Wils. 30. 

Quires, wliether a person may take as heir 
male of the bodv. without being heir generally. 
Tfmy V. Palmer,'^ Burr. 2615 ; 2 W. Bl (587. 


5. Barring Estate Tail. 
i. Bedrictlon on Power to Bur. 

By Act of Parliament.] — 'VYhen lands are 
limited to a person and the heirs of his body by 
a statute which forbids the alienation of any 
portion of tlie lands therein mentione<I by the 
donee or the heirs of his body, the estate thus 
created is nevertheless a tenancj'' in tail deprived 
of one of its ordinary incidents — namely, that 
the estate rail can be barred and the heirs in 
tail and the remainderman cut off. Aherya renmi 
(Burl) V. Bruce, 41 L. J., Ex. 120 ; L. B. 7 Ex. 
145 : 26 L. T. 514 ; 20 W. R. 462. | 

An estate granted by Charles the Second to ' 
one of his: illegitimate children for love and 
affection may be w’cli barrcfl by bargain and sale 
under 3 (C 4 Will. 4, c. 74, s. 15, notwithstanding 
34 & 35 Hen. 8, c. 20. Grafton (Dulie^ v, 
London and Btrmingltam Ihj.^ 5 Bing. (K.c.) 27 ; 
6 Scott, 719 ; 1 Arm 363 ; 8 L. J., C. B. 47. 

By Charge.] — Trust by deed creating estates 
tail after any contract for alienation to raise a 
sum of money for persons next in the course of 
limitation, declared void, as tending to a per- 
petuity, and inconsistent with the rights of the 
tenants in tail. MuiuwwHnq v, Baxter, 5 Yes. 
458. ^ 

Devise to J. for life ; remainder to his issue 
male, and to his and their heirs, share and share 
alike ; and for want of such issue, to his issue 
female, and her and their heirs: remain<ler to 
J. K,, his heirs and assigns, with a proviso that 
if J. K. or his issue, or any of them, shall alienate, 
mortgage, or incumber, or do any act to defeat 
the be(|uests, he or they shall pay," and he charges 
the premises with 2,000/. to such persons wiio 
should or ought to take next under the above 
limitations. J. had tw^o daughters and ho son, 
and ho and his daughter stiffered a recoverv. 
Bill to be paid the 2,000/. r—Held, J. K. took an 
estate tail, and that the proviso was repugnant 
to the estate. King v, BureleU^ Ambl 379 ; 1 
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not create a trust, aad that the entail was 
barre<I bv the recoverT, Daicltlns t. Pmrliyn 
(Lord). 48 L. J., Ch. 304 ; 4 App. Cas. oi ; B9 
L. T. 588 ; 27 W.’ E. 178~H. L. (E.) 

The right of a tenant in tail to enlarge his 
estate into a fee cannot bo restricted by an}" ex- 
pressions of a testator, the donor of the estate. /?>., 
per Lord Eettzaiice. S. P., Mwrde r. Foorde. 2 
W. BL 698. 

ii. €X)ntraft to Bar. 

When Specifically Performed,] — Specific per- 
forinance {lecreed against an heir in tail in 
possession of an agreement, during the life of a 
tenant for life, to levy a tine. Jlo1lo,s^ v. Oan\ 8 
Swanst. 688. 

On a sale by a tenant hi tail in remainder who 
had <lisentaiied, without the <;oncnrrence of the 
tenant for life, tiie tenant in tail covenanted 
dial he would execute every disentailing and 
otiier assurance for further or more j^erfectly 
assuring the {jremises as the purchaser should 
reasonably require : — Held, on the construction 
of the whole <Iced, that under this covenant the 
tenant in tail was bound to execute a disentailing 
deed after the death of the tenant for life. iJaoiii 
Y. Tollemache (2 Jiir. (x.s.) 1181) observed upon. 
Bunkos V. JS/null, 56 L. J., Ch. 832 ; 3() Ch. I). 
716 ; 57 L. T. 292 ; 35 W. E. 705--C. A. 

The 47th section of the Fines and Eecoveries Act 
does not interfere with the jurisdiction of the court 
to decree against a tenant in tail specific per- 
formance of a contract to execute a disentailing 
assurance entered into by him, but only prevents 
the court from treating the contract as being in 
equity a disposition taking cfiiect under the act so as 
to bind the issue in tail and remainderman. Ik 

Conveyance to trustees in trust to sell and 
purchase other estates, to be settled. Those en- 
titled under the limitations directed of the estates 
to bo purchased, have equitable interests co- 
extensive until a sale. Therefore, a specific 
performance was decreed of an agreement for 
partition against an objection to a title, under a 
fine by a perscai, who w’ould hare been tenant in 
tail of the estates to be })urchasecl, the efiiect 
being an election to keep the estate, binding the 
trustees ; though it may be questionable whether 
they could take upon themselves to convey in 
fee to a person entitled to an estate tail only. 
PearsouY. Lane, 17 Ves. 101. 

In the Case of Mortgages.] — See col. 

240, post. 

■ Against Persons claiming under Tenant 

in Tail.] — Where a tenant in tail has entered into 
a contract for the sale of his estates for value, and 
in order to convey them to the purchaser has 
siifierctl a recovery which turns out to be tech- 
nically defective at larv, the court will not allow 
persons claiming under him to take advantage of 
the flaw. I/oivard v. Shrcwslmnj (A-hrZ), 36 
L. J., Ch. 283 ; L. E. 3 Ecf. 218 ; 15 W. E. 801. 
On appeal, 36 L. J., Ch. 908 ; L. E. 2 Ch. 760 ; 
17 L, T. 358 ; 15 W. E. 1213. 

In 1825 a person took the benefit of the In- 
solvent Debtors Act, and executed an assignment 
of all his real and personal property in possession, 
reversion, or expectancy, to the provisional as- 
signee, in trust for his creditors. The insolvent 
was at the time tenant in tail in remainder of 
real estate, and in 1826 he became tenant in tail in 
possession by the death of his father. In 1831 he 
became bankrupt, and the commissi oners exe- 




cuted a disentailing deed of his real estate. In 
1844 he died, leaving issue inheritable under the 
entail. The assignee under the insolvency claimed 
the estate against the assignees under the bank- 
ruptcy, on the ground that the estate conveyed 
to him by the deed of 1825 was enlarged into a 
fee simple by the disentailing deed executed 
under the bankruptcy : — Held, that the deed of i 

1825 only passed such interest as the insolvent 
had power to convey without fine or recovery* 
and did not operate as a contract to convey the 
fee. Sturqh v. Morm, 3 De H. E. & J. 223 ; 29 L. J., 

Ch. 766 ; 6 Jur. (K.S.) 766 ; 2 L. T. 647 ; 8 W. E. 737. 

Eeceiver.] — Where a tenant in tail in remain- 
der had agreed to pay a sum of money after the 
death and failure of issue of his brother, the 
tenant in tail in possession, and had secured the 
money by a mortgage of the estate, and cove- 
nanted to levy a fine and suffer a recovery, to give 
effect to the mortgage, but coming into possession 
of the estate refused to perform this covenant, 
the court appointed a receiver of the rents. i 

Free V. Hbide^ 2 8im. 7. | 

iii. Of Liouitic. — See Lunatic. i 

iv. By Fine and Recovery. — See FINES AND ; 

Eecoveeies. . I 

V. Fnder Fines and> lleooveries Act. — See Fines. 1 

. AND Eecoveries. J 

vi. Eywitable Estate Tall. | 

Tenant in tail of a trust estate, with remainders. ■; 

over, cannot by will or settlement bar the re- j 

niaiiiders, or without a recovery, any more than. ; 

tenant in tail of a legal estate. Kirltkam v.. ■ 

Smithy Ambl. 518. j 

vii. Quasi Estates Tail. 

By Deed.] — An interest in an estate pur autre: 
vie, that w'oiild be an estate tail if applied tO' 
freehold lands of inheritance, may be disposed of 
by deed. Sterne^ Ec ]}arte. 6 Yes. 158. 

Quasi estate tail in an estate for lives barred 
by release. Moody v. Waters^ 16 Ves. 313. 

A father, tenant for life of an estate pur autre 
vie, and his son tenant in quasi tail in remainder,, 
under a marriage settlement of the year 1767,. 
joined in executing a deed of the year 1792, thcv 
son being then under age, wiiereby the lands., 
were conveyed to a trustee, upon trust for the. 
father for life, remainder to the son, if he sur- 
vived his father, absolutely, but if he died in the 
lifetime of his father, without issue, then to the: 
father absolutely. This deed contained a power 
enabling the father and son to revoke the uses, 
and declare new ones. The father, in three years, 
after, executed a deed, by wfiiich he purported to- 
convey all his interest to the son, but still re- 
mained in possession, and subset^uently obtained 
a renewnl to himself from the head landlord. 

The father and son subseciuently joined in selling 
a part of the lands comprised in the original 
settlements creating the quasi entail, and exer- 
cised the power of revocation contained in the 
deed of 1792. The son, in 1815, executed a settle- 
ment upon the occasion of his marriage, his father 
being then alive, but not a party to the deed, by 
wdiich settlement he conveyed the lands to ji 

trustees upon certain trusts for himself for life, p 

for his intended wife and the issue of the mar- b 

riage ; and in default of issue for himself abso- |,' 

lutely. The son survived the father, and died in 
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Oongeat of Teaaat for Life.] — A leasehold for 
lives being settled on A. for life, with remainder 
to B., as quasi tenant in tail, with remaimlers 
over : — Held, that the quasi tenant in tail could 
not, by fine or otherwise, during the life of A., 
bar the subsefiucnt remainders without the con- 
currence of A. Slade v. Patfuon, 5 L. J., Ch. ol, 

S. and J. being Joint tenants of copyhold lands 
for life in remainder expectant upon determina- 
tion of a previous life estate in M., with several 
inheritances in tail with cross remainders in tail, 
S. and her husband without the concurrence of 
aM. surrendered their estate and interest to the 
intent that the lord should regrant the same to 
such person or persons as the husband should by 
will appoint ; B. died in the lifetime of her 
husband ami of J. ; the husband afterwards died, 
having by his will appointed the surrendered 
share to his executors : — Held, that the rpiasi 
estate tail of 8. was not bar]’G<l, and that whether 
the life estate of M. was under the same instru- 
ment as that nnder which »S. and J. derived their 
title, or whether M.’s tenancy was iimler her 
paramount title of freebench, still her concurrence 
was necessary in order effectually to bar the 
estate tail in remainder : — Held, also, that there 
was, under the circumstances, no severance of 
the Joint tenancy. Edwards v. C'hampion, 3 
De Ch M. & a. 202 : 23 L. J., Ch. 123 : 1 W. R. 497. 

Whether the surreiuler by a Joint tenant to the 
use of his will would per se effect a severance of 
the Joint tenancy, quaere. Ih> 


1B32 : — Held, that by the operation of the deed 
of 1792, which was voidable only, and not void, 
the quasi entail had been effectually barred. 
MUm V. Alien, 2 Dr. & War. 307 ; 1 Con. & L. 
427 ; 4 Ir. Eq. E. 472. 

A tenant in quasi tail, in possession of an estate 
pur autre vie, may bar the quasi entail by any 
eonvevaiice or disposition inter vivos, but not by. 
will ^ Ik 

A tenant in quasi tall in remainder of an estate 
pur autre vie, can, with the concurrence of the 
tenant for life, by any act inter vivos, bar the 
quasi entail ' Ih. 

If tenant in quasi tail in remainder of an estate 
pur autre vie takes a renewal, with the concur- 
rence of the tenant for life, or if tenant for life 
tabes the renewal and conveys to the tenant in 
quasi tail in remainder, the (juasi entail will l>e 
barred. Ik 

Tenant in quasi tail hi I'emainder cannot, with- 
out the concurrence of the tenant for life, affect 
the quasi entail. Ih, 

A tenant in quasi tail in remainder cannot, 
without the concurrence of the tenant for life, 
bar the remainders, though semble he can bar his 
■owm issue ; but the tenant for life merely exe- 
cuting a’ deed liy which the remainderman 
conveys, or vice versa, will bar the subsequent 
.remainders. Ih.. 

In this case a deed executed by a tenant for 
life, and his eldest son an infant tenant in quasi 
tail in reinaiinler, was held to have been rendered 
a valid bar by subsequent dealings of the son 
with the pro|)erty. Ih, 

If a tenant quasi in tail in remainder executes 
,a conveyance for valuable consideration, but 
without tlie coiiciiiTence of the tenant for life, 
and surviving tenant for life lives until a period 
at w’hich he was clearly capable of barring the 
entail. Qiaere. whether sucli alienation shall 
operate to bar the remainders over. Ih, 

By Surrender.] — Quasi tenant in tail of a free- 
holtl lease for lives may, by surrcndei'ing the old 
lease, and taking a new one to himself, bar the 
remainders over, (xrey v. Ilunnofdi, 2 Eden, 339, 

A., ])ossesstHl of a. church lease for three lives, 
devised it to rrustee.s for certain purposes, till his 
son E. sltoukl attain twenty-one, and when his 
said son shouhi attain that age, he directed his 
trustees to stand seised of it to the use of his 
said son, and the heirs of his body ; and by a 
codicil he directed that if his son E. should 'die 
without issue, his son P. should inherit the estate 
in the same manner as E. w%as to inherit it. E. 
being (luasi tenaiir in tail, if he suiTender this 
lease and take a new' one to himself and his 
heirs for thj’ee new lives, tliere is no equity on 
behalf <'>f P. to make E., or his devisees, trustees 
of tlie new^ lease for P. Mlul'e v. Make, 1 Cox, 
266 ; I li. li. 35, 

Quasi tenant in tail of a freeliold lease for lives 
may, by surrendering the old lease, without the 
trustee's joining and taking a new’ lease to himself, 
bar the remainders over; notwithstanding there 
were prior existing trusts at the time of such 
surrender. Malic v. Lnrton, G, Coop. 178; 14 


6. Leases. 

Agreement for — Specific Performance.] — If a 
tenant in tail makes an agreement, not under 
seal to let land for fourteen years, and then dies, 
the issue in tail cannot be compelled specifically 
to perfoi’in the agreement by granting a lease 
under 32 Hen. 8, c. 2S. Oshorn v. Ilavlharotiqh 
{Duliek 32 Jur. (N.S.) 559; 14 L. T. 789; *14 
E. mi 

Seinble, mere acceptance of rent by the i.ssue 
in tail will not amount to a confirmation of a 
voidable lease granted by his predecessor. Ih, 

See also >Settled Land. 

By Committee of Lunatic Tenant in Tail] — 
See Lunatic. 


7. Mortgages. 

Covenant for further Assurance — Trustee in 
Bankruptcy — Specific Performance.] — Tenant in 
tail makes a mortgage w'ith covenant for further 
assurance, and becomes bankrupt ; his assignees 
are bound bv the covenant. ISje v. Dauhitz, 3 
Bro. 0.0.595. 

A., in November, 1841, mortgaged estates of 
wdiich he w'as tenant in tail in remainder, and 
the indenture contained the usual cm^’enant for 
further assurance. In September, 1842, A. was 
adjudicated a bankrupt, and subsequently re- 
ceived his certificate. In July, 1855, an order 
was made which declared that A. was entitled to 
two x>nrts of the estates in 8., and that they 
were comprised in the mortgage deed. A 
disentailing assurance was in February, 1856, 
tendered by the mortgagee to A. for execution, 
but he refused to execute it ; and thereupon a 
bill wms filed against A, aiid his assignees in 
bankruptcy, paying that it might be decreed, 
pursuant to his covexiant for further assurance, 
to execute ami deliver to the plaintiff a proper 
disentailing assurance, of all the hereditaments 


By Will] — Tenants in quasi tail cannot bar 
the remainders over by -wili. DilUn v, Bllhm, 1 
Ball 77. 34 B. E. 241, n. 8.1% Ate v, 

'AUm, 2 Dr, k War, 307 ; i Con. k L. 427 ; 4 
E. 472 ; (hmpheU v. Sandm, 1 Sch, k Let 
B-33. 
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to which lie was entitled for an estate in was issue of'the-marnage, a son and a daughter, 
tail male. A demurrer to the bill by A. was the latter died an infant in her mother’s lifetime : 
allowed, and the bill was subsequently dismissed. — Held, that notwithstanding an estate tail had 
JJui'is T, ToUemaeJie, 2 Jiir. (x.s.) 1181. vested in the son before the 600Z. was raisabie, 

Bemble, unless there be words in a conveyance the recoveiw did not defeat that charge. &les 
to shew it wa.s intenderl that the covenant for v. Conn, 4 Sim. 65. 

further assurance shoiihl extend to eniaiging Devise of separate estates to three younger 
the estate conveyed, and to barring an interest sons for their lives, and after their death to the 
in other pei-sons tiian the grantor, the court will ehiest son, W., with power to leave the estates to 
not resort to its extraordinary jurisdiction for such of his sons as he thinks proper, “ but in 
specific pertVjrmance. to compel the grantor to case he leaves no sons, or in case of failure of 
execute an assurance t>f a kind that was not issue male from them, then to the heirs male of 
coiiienqdaTetl wheri the grant was made. Ih, my other sons in succession.” ‘‘ And in case the 
. . whole of 1113^ estate come into possession of W. or 

rurehase of Equity of Bedemption.] — -Amort- his issue male b}’' the death of all mj’" 3’ounger 
gag<'‘e in fee '%vht,? hiui been in possession for more sons, I then give to each of m3" 3'ounger sons’ 
than twerity 3*eais <lied m ]80;>, leaving a will bv" children 1,000^, to be paid out of the estates 
which he devised the proper!}" to his eldest son which 1 give to 1113' younger children for their 
ni tail. With <liveis remainder-*, over, and a}ipointed lives”: — Held, that W. took the estates in tail 
hini exeesuor and residiiar3" legatee. In 18! 2 the male in remainder, which vested in him on the 
per>ons Cxaiming under the will of the mortgagor deaths of the 3"omiger sons respectivel3h and that 
iiied. a bid again'.! tiie son to redeem, and the such estates tail were on vesting respectively 
suit was conqiromised in 1814 on the terms of his charged with legacies to the children of such 
p^\\ iiig a sum tor the equity of ixHlemption, w’hich 3munger sons, but that such legacies were not 
1 to him. He after- payable until the whole of the estates had oso 

wans died without issue, and without having vested, and that the legacies were not remainders 

oi' charges posterior to the estate tail, and ■ so 
heir-at-hnv w-as capable of being barred % a disentailing assur- 
entitk-d to the equitable too, and that the aiice. Cholmeley t. St.richland, 39 1. J., Oh. 
remaindermen under his father s will had no title S14 h H 3 ■ 


in equity. Pendletim v. Itootk, 1 De G. F. A J. ! 
; 29 L. J.. Ch. 265 : 6 Jur. (N.s.) 182 ; 8 W. E. 

101. - ' , ^ ’ s 

: 8. Othee Ch,aeges and Incumbbances. 


814— H. L. (E.) 

Judgment.] — In a mortgage suit by a judgment 
creditor of a tenant in tail in possession, the 
latter "was ordered to execute a disentailing deed, 
in order to give full effect to the plaintiff’s 


Act of Parliament — Power to Charge Estates.] Xeivu v. Xunconilje, 20 Beav. 398. 

— Tenant in tail, with remainder over, is enabled « 

by act of parliament to pay debts, and charge Suit.] — ^^Yhether costs incurred in a 

the estate with a sum of money ; but the savim^- wTiich real estate is recovered for plain- 

clause does not except the right of the remaindei? tiff) who was tenant in tail of the estate .so 
man ; yet be is barred. Secus, if he had been I'^covered on his death without issue, and with- 
tenant for life onh". Wedhy y. Klenmun, A.m\A. the limitations over, are a lien as 

697. ** ' ' ' against other tenant in tail, taking in a new 

line of the limitations, quaere. The principle in 
Power to Charge Portions.]— Power to charge Clfford v. Bart (1 Sch. & Lef. 386) is not to be 
portions not inconsistent with an estate tail. «uTied further in straining the effect of notice 
Jerwhe \\ Xorthimherland (^TJuhe), 1 Jac. k. against a purchaser under a decree. Lansdoiime 
Walk. 575 ; 21 E. E. 229. v. Heaunian, 1 Moll. 89. 


Power to Jointure — Agreement for a Settle- 
ment.] — Father being tenant for life and son 
tenant in tail in remainder of an estate, a settle- 
ment was made, w’herein was a power for the 
mil, when in possession, to make a jointure. 
Father and son enter into a general covenant 
(w"ithout reciting or referring to the power) that 
the son within tw-elve months shall make a 
jointure on the then intemled w-ife : the father 
dies w"ithin twxdve months ; the son takes posses* 
sion, and dies w"ithoiit making any settlement : 
the estate is bound in tlie bauds of the remainder- 
man. JaeliMHi V. JaaJison, 4 Bro. C. C. 462. 

Charge of a Sum in Dross.]— By a marriage 
settlement, an estate was limited to the husband 
for life, remainder to trustees for 500 years, for 
raising 3"ounger children’s portions, rera'ainder to 
the sons of the marriage in tail. By an agree- 
ment indorsed on the settlement before its execu- 
tion, and signed by the luisbaiid and the father 
of tlie lad3", it w"as agreed that if the lad}" should 
die without leaving issue of the marriage, the 
husband, after her death, should pay her father 
600?., and that, in default of payment, it should 
be raised by demise, &c., of the term. There 


Other Matters.] — No contribution to an incum- 
brance, in respect of an estate sold by a prior 
tenant in tail, in favour of a remainderman, w"ho 
might have been barred ; especial!}" if the sale 
WAS under a decree. Zlond v. Jolines, 9 Ves. 37 : 
7E. E. 147, 


9. Keeping down Interest. 

Tenant in tail not obliged to keep down 
iiiterest^ on a charge aEceting the estate ; if he 
does, his personal representative will not be 
allow'ed it out of the estate. liedlnyton v. 
IlaMngton, 1 Ball A B, 143 ; 12 E. E. 5. 

An infant, tenant in tail, is bound to keep 
dow'n the interest of debts charged upon the 
entailed estates. A tenant for life was also held 
1 to have been liable to keep downi the interest of 
the debts although, having the ultimate remainder 
in fee, he had consented to an act of parliament 
b}" w"hich the estates w’ere vested in trustees for 
the payment of the debts. JCurqesti v. Mawleu, 
Turn. & E. 167 ; 24 E. E. 9. 

On bill by infant tenant in tail, receiver was 
appointed, w-ith order to keep dow"n interest of 
incumbrances out of rents. He kept down 
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accordingly interest of all but one mortgage, the docs not apply to heirs of entail under <a Scotch 
interest of which (belonging to infants) was deed of tailzie : and therefore a decree made in a. 
neyer applied for, except a small portion for suit framed upon that principle, for the admiiiis- 
maintenance ; residue of rents paid into court tration of a fund which in a certain event wms 
to credit of cause. Tenant in tail coming of age liable to be invested in the purchase of land in 
suffers a recovery, and resettles estate, and after- 1 ^Scotland to the uses of a Scotch deed of tailzie, 
wards dies. Master by report having certified ’ was opened at the instance of a subsequent heir 
that deceased w’as not bound, while '"tenant in ! of entail under that deed. Fordtjce v. Bridges. 
tail, to beep down interest of incumbrances, and | 2 Ph. 497 : 1 Coop. C. C. 326 : 17 L. J., Ch. 185. 
consequently that rents paid into court, during ! Affirming 10 Beav. 90 : 16 L, J., Ch. 81 ; 10 Jur. 
time, belonged to hi.s personal representatives, 'j 1020. 

party tdainiing to be entitled to estate under; A testator in 1815 devised an estate to A. for 
settlement petitioned for leave to except to life, remainder to his sons successively in tail, 
report, on following grounds : — 1st, That, in case | remainder to B. in tail, and in 1818 made another 
of infant tenant in tail, interest of incumbrances ; will, devising the estate to A. for life, remainder 
ought to be kept dowm out of rents : 2iKUy, j to his sons successive!}' in tail, remainder to G. in 
That direction to receiver to keep down interest, j tail : — Held, that a decree establishing the will 
amounted to an appropriation of so much of ' of 1818, made in a suit to wdiich B. wms not a 
rents to that purpose ; and 3rdly, That deceased, | party, but A. and his first son wei-e parties, as 
by not claiming fund w’hen of age, showed an I representing the inheritance, wms not binding 
intention that it should be appropriated. But j between B. and C. Arnold -v, Bainhrigge, 2 jyoi 
it was held : — 1st, That general question coul<l ’ G-. F. & J. 92. 

only arise in favour of remainderman or rever- 1 A person w'rongly supposed to be the trustee 
sioner, and all such rights were in this case j under a wall, sold in 1806 under a power for sale 
barred by recovery ; 2n<.lly, That order was not and reinvestment on certain trusts, writh the 
meant to vary rights of real and personal repre- usual receipt clause. He conveyed and signed 
seiitatives, but to prevent incumbrancers from the receipt, but allowed the purchase-money to* 
being prejudiced by court taking estate into its | be received by the tenant for life, who appro- 
custody, and also to pi’otect estate from hostile | priated it. The interests in remainder accrued 
proceedings on part of creditors, and did not in 1845, and in 1851 ejectment was brought 
amount to appropriation ; and, lastly, That against the purchaser, who set up outstanding 
there was nothing in circumstances to alter the terms : — Hel<I, that the remaindermen ought to* 
character of property, w'hich comsisting of rents take their remedy against the supposed trustee, 
paid into court, and neither applied in payment w'hose estate app*eai’cd to be solvent, and wrere not 
of interest nor appropriated for such payment, entitled to the assistance of the court to remove 
was personal estate and to be dealt with as the outstanding terms. Ilielis v. SalUtt (3 De G. 
such. Bertie v. Ahingdon (Z^yT), 3 Mer, 560 ; 1 M. & Cr. 782) distinguished. The remaindermen 
17 B. E. 125. having dealt w'ith their interests in the proceeds 

of the sale, and a decree having been made in a 
10. Right to Deeds. — See Deed and Bond, former snit giving relief against the estate of the 

, , tenant for life for the sums received by him, a 

II. Decrees Against Tenant in Tail. perpetual injunction w'as granted against pro- 
Wheu Binding on the Heir in Tail.]— A decree ceedings at law' to recover the land, though the 
directing the owner of a legal estate to do such estate of the tenant for life wms insufficient to* 
acts as are requisite to bar the estate tail, but the purchase-money the said decree 

which are incomplete at his death is not binding containing a clause “without prejudice to the 

on the biux'ceding issue in tail. Frank v. Main- r^ght of resorting to tlie land ” : — Held, that this- 
waring, 2 Bcaw il5. Foxy. Crane, 2 Yern. 306. i^ot alter the effect of the decree so far as 
Foweli Y. Foii'el},B\'e.Q..Q\k.21%. strangers to the suit were concerned. Hope y. 

The decree of a court of eauitv acainst an Liddell, 2o L. J., Ch. 90; 2 Jur. (N.S.) 105; 4- 
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given to to argue the objections, Cna^h v. 
Creagh^ 3 Jo. & Lat. 485. 

Four tenants in common being entitled to the 
first estate tail in X., under a deed, were before 
the court in a suit instituted to establish a will 
devising Y., the validity of which depended on 
the deed : but in a cross-cause, impeaching the 
deed, only two of them were made parties. Both 
causes having been heard together, a decree was 
made on a compromise setting asi<ie the deed as 
to X., and directing a reconveyance by all proper 
parties. A person wlio would have been entitled 
to a prior estate tail in X. under the deed was 
born, A conveyance w'as afterwards e.vecuted in 
pummnee of the decree, in tvhich the four tenants 
in common joined ; — Held, that the inheritance 
having been imperfectly represen ted in the cross- 
cause, a good title couhl not be made, derived 
thj'ougti the (.icci’ce. Paulmj v. Clanmorrti^ 

:.7 Ir.. :Ec|. E. 442. 

Other Matters.] — Depositions taken in a cause 
where a tenant in tail was defendant, are binding 
on another tenant in tail, who came in esse before 
a decree, and took as tenant in tail prior to the 
former tenant in tail, who had been made a 
defendant. Westmeath (Xa;vf) v. Westmeath 
{Ladij')^ 3 Madd. 436. 

12. Other Matters. 

Base Bee— Entry of Issue in Tail.] — A con- ! 
veyance by lease and release by a tenant in tail, ! 
conveyed a base fee, voidable by the entry of the ‘ 
issue in tail. Doe d. Kevllle v. Rivers^ 7 Term 
Eep. 276. 

Eemitter to Original Title.] — A tenant 

in special tail, deeming herself tenant for life, by 
deed-poll granted and surrendered certain manors 
and estates to her only son, to hold to him and 
his assigns. She died, leaving the son, a daughter i 
and W., son of a deceased daughter, surviving. ! 
The son, in 1735, suffered a recovery, in the life- ' 
time of the mother, of the manors and estates j 
in question, and of other Jands, and devised all | 
his manors and estates to W. W-, the son of W., i 
for life, with remainders over, llie testator was ! 
seised of no other manors but those conveyed b}’- 1 
the deed-poll. At his death, his sister and W. 
were co-heirs under the original entail. W. W. 
entered upon all the premises, and treated him- 
self as tenant for life until 1814, when he dis- 
* covered that he w- as tenant in tail of one moiety, 
and suflered a recovery. In 1818, person upon 
whom the other moiety had descended joined 
W. W. in suffering a recovery, and the entire estate 
was mortgaged by W. W. to the plalritife at law. 
Dpon the death of W, W., the tenant in tail 
untler the wdll entered into possession : — Held, 
that the deed-poll operated as a covenant to 
stand seised, and created a base fee in the son ; 
that the recovery of 1735 was inoperative to bar 
the issue in tail under the original settlement, but 
that it estopped the son from claiming as issue 
in tail : that the entry of W. W., although he 
entered as tenant for life under the will, was to 
remit him to liis better title as tenant in tail ; 
that the issue in tail were not barred by lapse of 
time ; and that the entry of W. W. was the entry 
of his coparcener, but that wdiether he had ac- 
quired a title against his coparcener by ouster or 
not, the plaintife were entitled to recover, as the 
coparcener had joined in the recovery of 1818. 
Woodroffe v. JDanisU^ 7 Jur. 959. 


Enlarging Defective Estate.] — ^A, and B. 

took estates in tail ; A. afterwmrds conveyed his 
moiety to B. in fee by lease and release, with a 
covenant to levy a fine ; that created a base fee 
in B., which estate was afterwaixls confirmed by 
the fine, though that was not levied till after the 
death of the releasee. Roe d. Geegunj v. WhieJielo^ 
8 Term Eep. 211. 

In 1825 a person took the benefit of the Insol- 
vent Debtois Act, and executed an assignment of 
all his real and personal property in possession, 
reversion or expectancy, to the provisional 
assignee, in trust for his creditors. The insol- 
vent wms at the time tenant in tail in remainder 
of real estate, ami in 1826 he became tenant in 
tail in possession by the death of Ins father. In 
1831 he became bankrupt, and the commissioners, 
executed a disentailing deed of his real estate. 
In 1844 he died, leaving issue inheritable under 
the entail. The assignee under the insolvency 
claimed the estate against the assignees under 
the bankruptcy, on the ground that the estate 
conveyed to liim by the deed of 1825 was en- 
larged into a fee-simple by the disentailing deed 
executed under the bankruptcy : — Held, that the? 
deed of 1825 only passed such interest as the 
insolvent had power to convey without fine or 
recovery, and did not operate as a contract to- 
convey the fee. Sturgh v. 2forse^ 2 De Gr. F. & J. 
223 ; 29 L. J., Ch. 766 ; 6 Jur. (N.S.) 766 ; 2 L. T. 
647 ; 8 W. E. 737. 

The rule that disentailing assurances will en- 
large and confirm defective estates and titles,, 
previously granted, rests on technical grounds,, 
and does not apply to estates created by statu- 
tory poW'Crs, in the absence of some paramount 
equity overridinsr the power to bar the estate 
tail. J5. 

Barring Estate Tail — Acceleration of Interest.]! 
— A testator bequeathed a sum of stock to- 
trustees, upon trust, during sixty jmars from his. 
death, if the law should allow, or, if not, then 
during the lives of his two sons and of the 
survivor, and twenty-one years after his death 
to lay out the dividends in repairing and insuring 
the houses, kc., on his farms called H. and S., 
and upon trust to pay the surplus, if an^r, of the 
said dividends equally among the persons for the 
time being in possession of the estates under his. 
will, during the continuance of the said trust ; 
and immediately after the expiration thereof, to- 
transfer one moiety of the said stock to the 
person then in possession of the H. farm, such 
person being one of his sons, or a descendant 
of a son ; but if not, then to the descendants, 
of the testator s brothers and sisters, and to 
pay the other moiety in like manner to the 
person in possession of the 8. farm. And the 
testator devised the H. farm to the same trustees, 
in fee, upon trust for his son John, for ninety- 
nine years, if he should so long live, remainder 
to the use of his first and other sons in tail, with 
divers remainders over. And the testator devised 
the S. farm in like manner for the benefit of hia 
son James and his issue. John and James, and. 
their eldest sons, barred the entail in remainder 
in the said farms, and resettled the same, and 
the stock having been transferred into court 
under the Trustee Belief Act, petitioned for the; 
payment out of the fund to them : — Held, that 
the fund being intended for the benefit of the 
sons and their issue, the period for the enjoyment 
of the capital had been accelerated by barring 
the entail. CoUotCs Trusts^ In re^ 1 Xxay, 133. 
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ImtBmm Moneys.]— By an order of eourt the 
receiver of cejtain real estates was directed to 
pay certain lire insmmnces on them. By a sub- 
sequent decree it was declareti that H. was 
tenant in tail in possession of the real estates, 
and the receiver was directed to pay the balances 
to the account of H. A fire having taken place, 
it was held that A. was entitled to the insurance 
inonev. v. Th/v/(»/n 21 L. J., Ch. 433 ; 

16 Jur, ISa 

A tesratftr was possessed of leaseholds of tithes 
held for tliree lives, and renewable on the 
dropping of any of the lives. He was in the 
habit of etfecting insurances on the lives, and 
out uf the moneys payable at a death, he rciiewt.*d 
the lease, and clfected a fresh policy on the new’ 
life inserted. By his will he gave all his real 
and rcskluary personal estate to trustees to 
accumulate the same for twc*iity-«»ne years, and 
authorised tlieni thereout to keep up the policies, 
to renew' the leases, and to effect fresh policies 
on the ncwv lives “on the plan he himself had 
adopted,” and vsubject thereto, he gave the estate 
and its accumulations to B. for life, w’ith re- 
mainder to her sons and daughters successively 
in tail. B. married, and had two daughters 
only, the ehler of wdiom died an infant in her 
mother's lifetime. One of the cestuis que vie 
died, ainl there w’as a large surplus of the sum 
assured after renew’ing the lease and clfeeting a 
new policy : — Held, that, although the w’ill im- 
ported a power only to the trustees to renew the 
lease, &c.. it was one wduch they were bound to 
exercise, and was consequently equivalent to a 
trust, axid that therefore a competent part of the 
fural must be retained for those objects ; but 
that, subject thereto, the policies, being part of 
the personal estate of the testator, vested abso- 
lutely in tlie first tenant in tail, subject to the 
life estate of the tenant for life under the wdil, 
a.nd were j)aya]de to her legal personal ixqjreseii- 
tative. JMier v. Stauletj^ 10 L. T. 512. 

Conveyance by Tenant in Tail — Confirmation.] 
— 'A., tenant for life, w’ith remainder to B. in 
tail, commits a forfeiture; B., in consideration 
of an annuity for the life of A., releases ; the 
release is not grw'Kl against the heir of the body 
of B., and B. is therefore bound to make a good 
conveyance for the life of A., although "the 
release contained no covenant for further 
assurance. Lnch v. Rotjer^, 2 Anstr. 579, 

Merger.]— aSW-* Meecjer. 

C. ESTATE FOR LIFE. 

1, Limitaxiox op, in Deed. 

legal Estate,] — By a gift from father to son 
by deei;i-|x>ll of lands, to hold to him and his 
assigns for ever, charged wdth 1001 to his 
younger brother, at the end of his apprentice- 
ship, and warranty against all men, the son 
takes only the estate for life. Wrhjht d. AlUnq- 
ham Y. Dm4f% 2 W. Bl. 11S5. 

R., being seised in fee, surrendered copyhold 
lands to A., whom he intended to marry, and the 
heirs of their two IxwHes ; ' and, for default of 
■such issue, to the use of the right heirs of R. i 
Held, that A. took an estate for life, with a con- ! 
tingent remainder to the heirs of the body of her 
and her husband. Tkmgmoj'tm d. Rohlnsmi y. 
%Vharmj, 3 Wife. IB, U4 : ,2 W. Bl. 728, 

' :;'I‘Semble, that an estate for life, executed by 
fhe Statute of Uses, cannot unite with a legal 


remainder by the rules of common law. Play- 
ford y. Ifoare, 3 Y. A: J. 175 ; 32 R. li. 793. 

By ietrers-parent of 38 Eliz., the trustees of 
an almshouse W’ere empowered to appoint and 
remove tw’enty-four poor men as often as to tliem 
should seem fit:— Held, that the appointees 
under this power did not take an estate for life, 
their removal being at the discretion of the 
trustees. Paris v. "WaddlngtoiE 1 Lutwa Reg. 
Gas. 159 ; 7 Man. & G. 50 ; 8 Scott (N.ii.) 814 ; 
14 L. J., C. P. 45. 

On the lOtli Xovember, 1864, a tenant for life 
demised an<I leasetl to J., his executors, adminis- 
trators and assigns, a imblic-liouse, to ha.ve and 
to hold the same to J., his executors, administra- 
tors and assigns, from the 13th November for 
the term of the aforesaid J. for the term of his 
natural life. J. afteiavards leased to the defen- 
dant, which lease still w’as existing. On the 
3lst October, 1874, the tenant for life made 
another lease of the premises to the plaintiff : — 
Held, that the defendant had a good title to the 
premises, and that the deed of the luth Novem- 
ber, 1864, was not void on the ground that it 
purported to create a future estate of freehold, 
as there was in the premises an express grant of 
a life estate in j)ra 2 seuti, -which wms not con- 
trolled or overruled by the habendum. Jiod- 
dAnqton v. liohhison, 44 L. J., Ex. 223 ; L. R. 10 
Ex.' 270 ; 33 L. T. 364 : 23 VY. R. 925. 

Equitable Estate.]— By a settlement made on 
the marriage of a wido-w', having children, real 
estate w’as conveyed by her to a trustee and his 
heirs upon trust for her separate use for life, -svith 
remainder in trust for her children as tenants in 
common : — Held, that they took life estates only. 
Holliday y. Orerton, 15 Beav. 480 ; 21 L, J., 
Ch. 769 ; 16 Jur. 346. Affirmed, on appeal, 16 
Jur. 751. 

The rule that the estate of the cestuis que 
trusteiit is commensurate with that given to the 
trustee, is inapplicable to limitations in a deed ; 
therefore wiiere an estate wms limited to trustees 
in fee, but the trust in favour of the cestius que 
trusteiit w’anted the ordinary words of inherit- 
ance : — Held, that they took life estates only. 
Ib, 

Land was conveyed to a trustee, his heirs and 
assigns, to certain uses ; and after the determina- 
tion of those uses, to the use of the trustee, his 
heirs and assigns, upon trust to receive the rents 
and profits and pa^'- them to a married -s-voman for 
her separate use, and after the determination of 
that estate to stand seised of the land, to such 
uses and upon such trusts as slie should by will 
appoint, and in default of appointment to the 
use of her heirs ami assigns : — Held, that (though 
the construction might be otherwise on a -will) 
the trustee took the legal estate in fee, and that 
she took an e<.piitable estate for life, witli an 
equitable remainder to her heirs and assigns, 
which two estates united according to the rule 
in Shelloys Case (1 Rep. 93), and gave her the 
equitable estate in fee. Cooper y. Kynoch, 41 
L, J., Ch.‘296 ; L. R. 7 Ch. 398 ; 2G L. T. 566 ; 
20 W. E. 503. ■ 

2. In Renewable Leaseholbs. 

Contribution and Apportionment.] — Contribu- 
tion of tenant for life to fine on renewal, is in 
proportion to his enjoyment ; not as formerly, 
one-third, nor as on mortgage, confined to keep- 
ing down interest, Allan v. Bavlilionse^ 2 Y’es. 
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1, 1 Jac. 681 ; 2$. to tlie expeitse o£ a renewal, if it is a legal estate. 

Lammn, 1 Bro. Seel qriaere, if a trust. White y. White, 4 Ves. 
Yes. 24 ; 9 Yes. 33 ; 4 R. E. 161. 


, Wiiere the Tenant for life is one of the 

Lives.] — Tenant £<.■>!• lifo^ of an estate for lives, 
being iiimsolf one of tliein, it is not coni])etent 
to the remainderman to compel him to contribute 


5: B, 6r> ; 13 R. R. 23. Affirmed, 1 Jac. 631 ; 23 
R. K. 167. S. yhflit'uujfde y. Lammn, 1 Bro. 
G.C. 440. White v' Wliite. 4: Yes. 24: 9 Yes. 
554 : 4 R. E, 1(*>1. llandaU v. Itimell' 3 Yler. 
190 ; 17 Ft. R. 50. Jteeirx v. rremciek, 3 Y. & C. 
Ek. 715. Jhiidlrntone. v. Whelpil/ile, 9 Hare, 775. 
Aim'lie V. ir/OTOurf, 28 Bear. 313 : 30 L. J., Cli. 
080. xiiid see Jmes v. Jo?ies, 5 Hare, 440 ; 10 
Jiir. 510 ; col. 251, post. 

Lands liolden under a lease for four lives, and 
renewable upon payment ol a tine, are devised 
to t]‘«isree.s in trust for the testator's wife for life, 
sl'ic* ke{;]ang good the renewals and .filling up the 
lives, and, subject to her life interest, in trust to 
let and set the same, and after paying the chief 
and nrher rents and land-tax, and keejting full 
the lives, to}>ay the resitlue thereof to W. : and 
aft(?r his deemse, upon (“crtain trusts, for the 
benetit of; the testa.tor's grandchildren. Upon 
the* dfuiih of tlie testator. Ins widow enters ; she 
afterwards dies insol vertt, having neglected to 
sidwt itute a life for that of C., one of the nominees 
for life, wlio died in her lifetime, W. then enters, 
ami likewise omits to sii!,>stitute a life for that of 
0. ; and seven years after the commencement of 
his pos^ession, (}., another nominee. <lies : — Held, 
that two lives must be substituted for those of C. 
and Q„ and that the cost of the renewal being, 
in the first instance, raised by a mortgage of the 
estate, W. must repay such part of the expenses 
as is incurred in renewing the secoml life, but 
that he is in no default for not having renewerl 
the first life, and is exempt from such portion of 
the expenses as ought, on the death of C., to have 
been paid by the widow, together with the 
interest thereon, at the rate of 5 per cent, per 
annum, from the death of C. to the death of Q. 
Wiidicy Y. Wadley, 2 Coll. 11. 

Real estate consisting of freehold, copyhold 
and renewable leasehokC was devised upon" trust 
for srde, the proceeds to go to A. for life, with 
remainder for her children. The children decreed 
to contribute to the renewal of the leaseholds 
previously to sales. Keie v. llohim, 2 Jur. 773. 
Compare Gann done v. Gnunt^ 1 Coll. 577 ; 14 
L. J., Ch. 162 : 9 Jur. 78. 

Leasehold estate renewable, being bequeathed 
with limitations in nature of strict settlement, 
the custom being to renew annually, and to 
undeiiet, the decree declared that the tines upon 
the renewal ought to lie paid out of the rents and 
prohts ; that the person entitled for life under- 
taking to pay those tines out of the rents ami 
profits, was entitled to the fines of renewal of 
underlease, and a renewal to such umier-tenants 
as shouhl bo desirous of it was directed, ^rdlea v. 
Wdles, 6 ^"es. 761. 

A leasehold for three lives was settled in the 
usual way, but there was no trust to renew. 
After two of the lives had droppotl, the trustees 
renewed the lease by adding two new lives, and 
the tenant for life voluntarily advanced a])ortioii 
(^f the fine :~-Held, that he was not entitled to 
re])aynient out of the other ti’ust funds, until the 
extent of his enjovmcnt could be ascertained. 
Harrh v. Tlaeei^, 32 Beav. 333 ; 11 W. R. 451. 

But the tenant for life liaving die<I in the life 
of fhe remaining cestui que vie — Held, that his 
estate was then entitled to be repaid out of the 
trust funds. Ih. 


Where aFund is set apart for Renewal.] — 

Where a testator provides a fund for the pay- 
ment of fines on admission to copyholds, and on 
renewals of leases, the manner of raising the 
fines, and the question of contribution between 
the tenant for life and remainderman must 
depend upon the intention of the testatoj*, to be 
collected from the whole will. Pluyters y. 
Ahhott, 2 Myi. &: K. 97. 

Bill by devisee in remainder to him and his 
heirs male of a lease for lives against tenant for 
life, also entitled in reversion to him and his 
heirs, t«) compel him to procure a renewal, one 
life having dropped ; the construction of the 
will being, that the lease should be kept full, and 
tliat 50U/. and no more should be charged thereon 
for that purpose upon the dropping of each life, 
decreed that if the plaintiff chose to })ay the excess, 
the lease should be renewed, in trust to secure the 
500L and, subject thereto, for the defendant for 
life ; after his decease to raise the further sum 
advanced by the plaintiff for renewal and the 
expense of the suit, with eompouiid interest at 4 
per cent, during the life of defendant ; and sub- 
ject thereto, for plaintiff in tail male ; remaindeir 
to defendant and liis heirs. Affirmed, on appeal,, 
by Lord Eldon, L.O., who added an express 
direction that the tenant for life ought to have 
kept down the interest. White v. 4ildte, 4 Yes«. 
24 ; 9 Yes. 554 ; 4 R. R, 161. 

A. having given his real, leasehold, and 
personal property, which leasehold was bishops? 
leases, renewable as a general fund charged witb 
annuities, to trustees to pay rents and prolit s 
B. for life, with remainder to the plaintiif, the 
fines for renewing the leases wdiich he directed 
should he renewed, are to be pai<l out of the- 
whole fund, not apportioned between the tenant 
foi* life and the remainderman. Stone v. Theed' 
2 Bro. C. C. 243. 

A. B. devised ■ and bequeathed certain lease- 
hold interests held by him under the see of 
Waterford and Lismore, and other property, to- 
trustees upon trust for the sole use and behoof of 
his daughter, for and during her natural life^ 
and from and after her decease to the use and 
behoof of the first son which might thereafter be. 
lawfully begotten on the body of Ins daughter 
and her heirs foi* ever ; these leasehold interests 
were renewed by the trustees until the testator’s 
daughter reached lier full age, and from that 
period, continued from time to time to be 
renewed by the tenant for life, and large fines 
were accordingly paid for that purpose. A bill 
having been filed by the husband of the tenant 
for life, after her decease, against the remainder- 
man for contribution towards the fines so paid : — 
Held, that as upon the true construction of the 
will, the tenant for life was boumi to keep these 
interests I'enewed, and was only entitled to the 
surplus rents and profits which remained after 
paying the head rent and renewal fines, such bill 
conhl not be sustained. Trcneh v. St, Geoeae, 
1 Br. & AYal. 417. 

Where the first trust of leasehohl property 
held for lives and years is to pay the fines on 
renewals out of the rents and profits, and the 
ne.xt trust is for the benefit of those who in strict 
settlement take freehold and copyhold pi' 0 [>erty 
under the same will, the exp.enses of renewal are 
incidental to the leasehold property, and 
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iipOE these who from time to time are entitled 
to the possession of it under the will Shafted- 
himf T. MarlhonmgJi^ $ Myl. &: K. Ill ; 3 L. X, 
Ch. 30 . ' ^ 

A testator being seised in fee of a farm in the, 
parish of A., and being also possessed of a lease 
for Htos of the rectorial tithes of that parish, 
devised the farms to his nephew in tail male, 
and the lease to bis brother J., his executors, 
administrators and assigns, upon conditions that 
his said brother J., his executors, administrators, 
and assigns, ownei’s or occupiers of the said 
parsonage, tithes and premises, should at ah- 
times after his decease, free and discharge his 
«ai(I farm from all manner of tithes, which should 
fce payable out of tlic same to the said owner or 
occupier of tlie parsonage and tithes aforesaid. 
J. survived the testalor, and devised his interest 
In the lease to his four sous, who took several i 
reneivals, and in 1782 assignetl tlie existing lease, , 
for a valuable consideration, to A. B., with notice | 
of the trusts of the will : — Hehl, that a party to ^ 
whom the tithes were beixueathed by the will of 
A. B., and who took a renewal of the lease in ' 
1817, held a renewed lease upon the trusts of the 
will, consequently that he had no title to the 
tithes of the farm, and that the owner of the 
farm was not bound to contribute to the renewal 
fmes, Wehh v, Lnfjar, 2 Y. k Coll 217 ; 6 L. J., 
Ex, Eq. 4ll 

On a devise of leaseholds to parties successively, 
the testator directing the leases to be from time 
to time renewed : the fines and expenses decreed 
to be borne by them respectively, accordHig to 
their actual enjoyment, and not speculatively of 
probable interest : and the rule is the same 
whether the leases be for lives or for years. 
■Where specific directions are given for raising 
such fines, the general rule is superseded, but the 
mode is left ro the discretion of the trustees, 
which if they do not exercise, the court will act 
upon the general 3*ule, And quan’e, whether 
there is any difference in the rule as to appor- 
tionment in the cases where the interests are 
created by will or deed of settlement ; and where 
trustees are empowered to raise such fines out of 
the rents and lyrolits, or by mortgage, as they 
may think fit, if they can so execute the power 
as to throw the burden on the parties in propor- 
tions different from those in which it would be 
distributed under the general rule. Jones v. 
Jones^ T) Hare, 440 ; 10 ,)ur. 516. 

Testator bequeathed to his wife the interest- of 
such stock as should be standing in his name 
at his decease during her life ; and he directed 
-that at her ilecease one moiety of such stock, 
after deducting such premium ”or sum of money 
as should Ijc necessary for the renewal of the 
Crown lease of the leasehold messuages which he 
purchased of Sir H, T., in case he should not 
have renewed such lease in his lifetime,” should 
-go to his five children. In a subsequent part of 
the will, h.e gave to his son G. all his leasehold 
houses, which he purchased of Sir H. T., to hold 
to his said son, and his executors, &:c,, for the 
then existing term or terns therein, and “all 
benefit of rene-wal aforesaid,” for his and their 
own use and benefit. At the time of the widow’s 
death, the lease was subsisting um‘enew'ed:— 
Held, that there was a gift to the son out of the 
consols of a sum sutficient to effect the renew’'al 
of the lease, and that by the renewal ” of the 
lease was Intended a grant at the widow’s death 
of a reveisionaiy lease to commence at the 
|:^|ration of the former lease for the same term. 


at the same rent, and under the same covenants 
as %vere mentioned and comprised in the former 
lease, or as near thereto as the law, by which 
Crown leases are regulated, would allow. 
EleJiards v. Bichirds, 2 Y. &: Coll. C. C. 419 ; 
12 L. J., Ch. 460 ; 7 Jiir. 715. Affirmed, 13 L. J,, 
Ch. 344. 

The Crown officers being bound by the act to 
3 *enew leases upon certain terms in reference to 
the value of the property, and having, upon the 
death of the widcav, declined to renew, except 
upon payment of the higher fines, rent and 
repairs :~Held, that G. was entitled to receive 
out of the fund such sum. by way of fine, as 
should be necessary for the i-enewal of the lease, 
and in calculating which the amount required for 
repairs might be considered. Ih, 

Where trustees of a settlement, having power 
to raise a sum of given amount, out of the rents 
ami profits, or by assigmmeut, or other disposition 
of the settled estates, as a provision for the fines 
and expenses payable on the renewal of leases 
comprised in the settlement, exercised that power 
by mortgage, and also paid further sums for 
renewals out of the rents of the settled estates : — 
Held, that the tenant for life, under the settle- 
ment, was bound to keep down, out of the rents 
and profits, the interest only of the sum raised 
by mortgage, but that the further sums paid for 
renewals must be ap}.>ortioned between the 
tenant for life and the remainderman, according 
to the ordinary rule of the Court of Chancery in 
such cases. Plumtre v. Oxenden, 25 L. J., Ch. 
19 ; 1 Jim. (N.S.) 1037 ; 4 W. E. 29. 

Where there is a trust to raise fines for the 
renewal of settled leasehold estates out of the 
rents or by a mortgage, the fines must be borne 
by the successive tenants for life of such estates 
in proportion to their actual enjoyment. Ainslw,^ 
V. Harcourf, 28 Beav. 313 : 30 L. J., Ch. 686. 

A trust by sale or mortgage of other estates, to 
raise fines for the renewal of the lease of a 
particular estate, imposes on the successive 
tenants for life the duty of keeping down the 
interest on the mortgages. It. 

Under a trust to renew leases out of the rents, 
issues and profits, followed by a power, in case, 
from any cause, the money wanted to pay the 
fines should not be produced by the ways and 
means aforesaid, to mortgage Held, the rents 
being sufficient for that purpose, that the fines 
ought to be paid out of income. Salley v. Wood, 
29 Beav. 482. 

Trustees of a will held a renewable lease upon 
trust for successive life tenants, with remainders 
over, and the residuary personal estate of the 
testator upon trust out of the income to pay all 
the costs, charges and expenses of executing 
the trusts of the will, with divers trusts of the 
residue : — Held, that the trustees, and not the 
life tenants, were the persons liable to observe 
the^ covenants and to pay the rent and outgoings 
which, on the true construction of the will, 
should be paid by them out of income, and tliat the 
fine and expenses of renewal of the lease should 
be borne by the beneficiaries ratably, according 
to their enjoyment of the lease, to be ascertained 
by actuarial valuation. Baring, In re, Jcune v. 
Baring, 62 L. J., Ch. 50 ; [1893] 1 Ch. 61 ; 
3 E, 57 ; 67 L. T, 702 : 41 W. E. 87. 

' Betaiaiag Interest of Tenant for life.]— The 
court will not retain the income of the tenant 
for life, bectmse he may become liable to give 
security for the payments on account of renewals 
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Tbefore the occasion for giving such, security has ' 
arisen., Suilcdon v. Whelpdale^ 9 Hare, 775. 

— By Tenant for life’s Estate to Ee« 
mainderman.] — Where testator, tenant for life, 
ought to have renewed lease, and it was, after 
testator’s death, renewed by remainderman, 

‘ reference was directed to apportion sum to be 
naid by executor. Culegrave v, 3Imiby^ 6 Madcl 
72 ; 2 Buss. 23$ ; 22 E. B. 245. 

To Tenant for life’s Estate hy Be- 

mainderman. ]— When a tenant for life of renew- 
able estates or leases for lives has renewed the 
livea, the proportions of the hues and expenses 
of the renewals |)ayablc as between his estate and 
that of the remainderman entitled to the pro- 
perty are to be esiiiuatetl with regard to the 
actual enjuvnumt of the pruperty ; and coin- 
pmuid interest at 4/. per cent, per annum, %vith 
annual rests on the amount jiavable by the j 
remairulerrnan, will be allowed to the estate of j 
the tenant for life for the period between the 
renewal and his death ; simple interest only after 
that event. Bradford v. Brownjoli/i. 38 L. J., 
Ch. 10 ; L. E. 8 Cii. 711 ; 19 L. T. 248 j 16 
Wh E. 1178. 

Compound interest allowed by court on sums 
paid by the tenant for life on renewals. Blf/Mhi- 
gale Y.Laimm^ 1 Bro. C. C. 440. 

Baiikraptcyof Tenant for Life — Liability i 

of Trustee in Bankruptcy.] — T. devised certain | 
freehold and ieasehohl v>roperty, upon trust, to | 
permit his son E. to receive the rents during his 
life, subject to the payment of rents and per- 
formance of the covenants reserved and contained 
by and in the present and future leases, whereby 
the leasehold premises were and should be held, | 
and also all taxes, fines and expenses attending j 
the same *, remainder upon trust for the sons of ; 
E, in fee, as tenants in common. The tenant for 
life became bankrupt, and afterwards died. His 
assignees received a sum of 2,OOOC subsequent to 
the bankruptcy for rents : — Hehl, that these 
rents were liable to the fines for renewal. 
Ilidkes V. Barnnv^ Taml. 264 ; 31 E. E. 93. 

Lien for Pines.] — Money paid as a fine 

by the last life in a lease for a renewal, ordered 
to be a charge on the estate. Adderleij v. Cla-cer- 
ing, 2 Cox, 192 ; 2 Bro. C.C. 658. 

A tenant for life paying the whole fines for 
renewal, if he has not the whole enjoyment, will 
have a lien on the estate for whatever ought to 
be paid by the remainderman, and if the re- 
mainderman renews, he is entitled to security 
from the tenant for life for his proportionate 
parr, calculated on the assumed duration of the 
life interest. Jones v. Jones^ 5 Hare, 440 ; 10 Jur, 
,510. 

Where a leasehold estate for lives was settled 
upon the husband for life ; remainder to the 
wife for life, with remainder to the children, the 
husband, having renewed by putting in the wnfe’s 
life, is to be considered as a creditor upon the 
estate for the fine and charges of renewal. Lam- 
rence v, Maggs., 1 Eden, 452. 

Duty to Beuew.] — G. E. being possessed of a 
-chattel interest under a lessee of the see of Dublin, 
with a toties quoties covenant for renewal, be- 
queathed it to trustees to the use of E. O.for life, 
with divers limitations over, and wdtli a power 
to the trustees to sell the same, and invest the 


produce in the purchase of freehold lands, to be 
settled to the same uses : — Held, that there was 
no obligation imposed on E. 0., the tenant for 
life, to renew. O'JPeTrall v, O'Ferrall, LL & G. 
t. Plunk. 79. 

A testator gave his widow the full and entire 
enjoyment” of his real and personal estates, 
which, after her death, he gave to other persons, 
and he empowered her to retain a portion of a 
sum of 150^. a year, given to other persons for 
renewing the leaseholds : — Held, she was entitled 
to enjoy the leasehold in specie ; that it was not 
imperative on her to renew, but that she had 
acted wrong in surrendering a lease, of which 
she was the only cestui que vie, as she thereby 
<leprive(l hereelf of the option of renewing for the 
benefit of the parties in remainder. Ilarvey v. 
Harvey, 5 Beav. 134. 

A testator being possesvsed of a leasehold, 
subject to a nominal yearly rent, under an 
ecclesiastical coiporation (who were not bound 
, to renew, but were in the habit of renewing 
every fourteen years, upon the payment of fines, 
leases of houses held under them), bequeathed it 
to A. for life, subject to the payment of all fines 
and rents as they became due, yearly and for 
every year, and after the death of A., to B. 
absolutely : — Held, that A. was not bound to 
renew the lease during her life. Cupel v. Wood, 
4 Buss. ,500 : 3 L. J. (O.S.) Ch. 91 ; 28 B, B. 162. 

A. B. devised and bequeathed certain leasehold 
; interests, held by him under the see of Waterford 
j and Lismore, and other property to trustees, upon 
I trust, for the sole use and behoof of his daughter, 
j for life ; and after her decease, to the use of her 
first son, lawfully begotten, and her heirs for 
ever. These leasehold interests were renewed by 
the trustees, until the testator’s daughter reached 
her full age, and from that period continued to 
be renewed by herself, as tenant for life, anri 
large fines paid for that purpose, A bill having 
been filed by the husband of the tenant for life, 
after her decease, against the remainderman for 
contribution towards the fines so paid : — Held, 
that from the intention of the testator as upon 
the true construction of the will the tenant for 
life was bound to keep these interests renewed, 
and was only entitled to the surplus rents and 
profits which remained after paying the head 
rent and renewal fines ; the bill could not be 
sustained. Trench v. St, George^ 1 Dr. & Wal. 
417. 

Testator gave his personal estate to his mother 
for life, remainder to his children, on condition 
that his mother should see the fines for renewal 
of a lease, and the interest of a mortgage, paid, 
and be consulted as to the manner of raising the 
j fines, that she may give her approbation as she 
may think proper ; she is only to keep down the 
interest. Bucheridge v. Itigrani^ 2 Ves. J. 652. 

A lessee of a bishop’s lands in Ireland, with a 
custom of renewal, granted sub-leases with cove- 
nants to renews on payment of rents and fines. 
The sub-leases became vested in E., who charged 
the lands and other lands of which he was seised 
in fee with annuities, and conveyed both descrip- 
tions of lands to a trustee, to secure the annuities 
with power, if they should be in arrear, to raise 
payments by sale or other means. R.’s interest 
in the leasehold and freehold lands was assigned 
to H. in 1814, and the lease under the bishop had 
then become vested in him, and he obtained 
renewals of it. On a biE filed against him in 
1815 by the annuitants, praying a sale for pay- 
ment of arrears then due, orders and deci'ees 
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were made, nppomtmg, a receiver of the rents 
an<I profits of all the lands to pay the annuities 
thereout, and dwlaringr them to be a first char^re 
on both descriptions of lands, and ordering a sale 
of pnrt to pay the arrears, unless H, should ])ay the 
same in six months. On a supplemental bill, by 
the annuitants, stating that tliey had discovcrel 
that the sub-leases had not been renewed, and 
pRivingthar H. might be ordered to renew them, 
a ikeree was made ordering him to execute 
rem.'wals on payment of the rents and fines due 
to him, the same to be a first charge on the lands 
in ease of renewal ; but if the annuitants shouhl 
nut pay tlie rents and fines, then their bill, as far 
as ii prayed renewals or rlic sub-leases, to be <l{s- 
)ni>sed with costs, and the freehold lands to be 
sujd ^ul^jec^ to tiu* annnitits for payment of the 
urreaiN. The annuitants declined to renew, find- 
ing the procee<ls of the freehold lands which were 
sold a sufficient fund for their dividends : — Held, 
that rhe aunuirants ought not to be compelled to 
ren(‘w tile sub-leases. Iltiiff r. TLmnn^ 8 GL & 
F. L. (Ir.), Ami aee 4 BH. (K.s.) 380— 

H. L. (Ir.) 

A testator gave all his freehold, copyhold and 
leasehold licreditaments to one for life, with 
remainder over in fee ; and he gave all the 
residue f»f his personal estate upon trnst to pay 
debts, ike*., and to keep his leasehold property in 
repair, and renew the leaseholds at the accus- 
tomed times : and subject thereto to puiy to or 
permit the Tenant for life to receive the annual 
proceed-^. Tim testator had allowed the time for 
renewal of one part of his leaseholds to pass 
before the date of his will, and the time for 
renewal of the other part also passed before his 
deatli, and iic took no steps to set right his 
omission to renew'. Since his death bis executor 
had endeavoured, but without success, to effect 
renewals: — if eld, that the tenant for life was 
entitled to enjoy the leaseholds in specie, as if no 
direction to renew had been eontamed in the 
will Puifold V. 46 L. J., Gh. 491 : 

25W. 14.425. 

Insurance of Life of Cestui que vie.] — ^\?here 
a tenant f< >r life is directed to renew, wfith pow'er 
to raise fine by mortgage, and court directs fine 
to be raised, ]>y sale or mortgage, parties cannot 
be compelled to insure life of cestui que vie for 
the better security of mortgage, but if money 
cannot be raised on mortgage, must sell estate. 
Orantleij v. (raiilnoaite, G Madd. 96. 

Leaseholds for lives being devised in trust for 
parties in succession, with a direction to renew 
out of I he rents or by mortgage, the court 
sanctionerl a reference to the master, to inquire 
whether it would be for the benefit of all parties 
that the future fines for renewml shouhl be pro- 
vided by an insurance on the lives of the cestui 
(pae viek Difficulties in arranging the pro- 
portions of the fines which the parties in succes- 
sion ought to bear in such cases. Greenwoail v. 

4 Beav. 44, 

Where leases wfiiich the testator had directed 
to be renewed W'erc renewed by adding a cestui 
<pie vie, by means of a payment out of funds 
belonging "to the testator’s estate (not charged 
with such renewal), and it was referred to the 
master to inquire what security the tenant for 
life of the leases ought to give, and to wffiat 
aruoimr, for the contribution which he iilight be 
liable to make for the benefit he should derive 
from the renewal, the master found,' and the 
court had confirmed the finding, that the pay- 


ment for the renewal ought to be secured by 
a. policy of life insurance for tb.e amount paid, 
in the name of the trustees, on the life of the 
new cestui (pie vie. tlie costs and ]wemiums in 
respect of which ought to be paid out of the 
rents and profits of the estate to which the 
tenant for life was entitled. I’lie court subse- 
quently declared the policy of life insurance to 
be a security fi.r the beiiellf which tlie tenant for 
life liad derived, or rniglit derive, from the rc- 
Tiewah or might have derived therefoun if 
another proper life had been in^jerted in lieu of 
his own. But semble, the mode of pi’oviding 
the security ado])ted by the report is erroneous 
in principle ; for the object of the court, in 
rei'piiring security to be given by the tenant for 
life in respect of the benefit which lie may derive 
from the 3‘enewal of the lease, is, that the sum 
paid out of the capital shall be borne Ijy the 
parties in pnqmrtion to the benefits w'hich they 
derive, and the security therefore is for the 
purpose of bringing back to the capital so much 
as the tenant for life has had the benefit of; 
and this sum (which would be payable on the 
death of the tenant for life) is not properly 
secured by a policy of insurance on the life of 
another person, inasmuch as it throws upon the 
remainderman not merely the interest of the 
capital provided, but the burthen of keeping up 
a |)olicY of life iiisuraiice for the full amount ; 
audit is mere speculation whether this burthen 
will be compensated by giving him the benefit of 
a policy at a less rate of premium, owing to an 
earlier insurance of the life. Although it may 
be that, when provision is made of a fund for 
renewal, the remainderman tvill not suffer, this 
is not the principle ; for the principle is, that 
the remainderman ought to bear so much of the 
capital paid for renewal as may not be paid by 
the tenant for life under the security which he has. 
given. Iliidledone v. Whcljuhde. 9 Hare, 775. 

Where Eenewal becomes Impossible.] — By a 
settlement, the trustees were to use their utmost 
endeavours to renew an ecclesiastical lease upon 
reasonable terms, and to raise the fines out of the 
rents, or by mortgage. A renewal became im- 
p>racticable : — Held, that the fund reserved by 
the trustees out of rents for the purpose of 
renewal belonged absolutely to the tenant for 
life. Ahrris v. ITodgea, 27 Beav. G25. 

When leaseholds renewable by custom have- 
been settled, accompanied by an unqualified 
trust for renewal, which shews that the settlor 
intended to create, and thought ho was creating; 
a perpetual estate, out of which he was carving 
successive interests, and the leaseholds so seitied 
are taken by a railway company, and the pur- 
chase-money is paid into court, then, although 
the }>nssibility of a renewal of such leases is 
destroyed before the time at which they coultl 
have been renewed arrives, the tenant for 
life under the settlement will only be allowed 
the income of the purchase-money, and the whole 
of the capital will be preserved for the remain- 
(lermen. IThct/'.s' Settlenwnt. In rr. 4.0 L. J.. Gk 
59 ; L. R. 10 Eq. 572 ; 19 W. 11. 59' 

A testator gave to his trustees a tithe rent- 
charge held under an ecclesiastical lease for 
twenty-one years, which was in practice renewed 
every seven years on payment of a fine, upon 
trust to renew out of the ]jrocecds, and to apply 
the surplus in a certain way during the life of 
his wife, and directed that after lier death it 
should form part of his residuary estate. He 
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gave Ill's trustees power at any time to sell the 
leasehold interest. The lease having ceased to 
be renewaVjle : — Held, that the leasehold interest 
ougiir CO be sold and tlie proceeds invested, and 
only the inccuue of this fund and of the renewal 
fund applied as income. ^I<i(hhj v. Ilale.^ 45 
L. X, Ch. 791 : 3 Ch. I). 327 ; 35 L. T, 134 : 24 
W. B. 1005— C. A. 

A testator gave all his freehold, copyhold, and 
leasehold lieretiitameuts to one for life, with 
remainder over in fee : and he gave all the resi- 
due of bis ])ersoiiiaI estate upon trust to pay 
debts. &c.. and to keep his leasehold property 
m repair, and renew the leaseholds at the accus- 
tomed times : and subject thereto to pay to or 
permit the tenant for life to receive the ammal 
procecfls. The testator had allowed the time for 
renewal of one ]'>art of his leasoiiolds to pass 
before the date of his will, ami tlic time for 
renewal of the other part also passed before his 
death, and he took no steps to set right his 
omission to renew. Since his death his executor 
had. endeavoured, but witliont success, to effect 
renewals : — Held, that the tenant for life was 
entitled to enj(»y the leaseliolds in I'peeie, as if no 
idirection to renew had been contained in the 
will. Pinfold V. ShillhuifonL 40 L. J., Ch. 491 ; 

. 25 425. 

Leaseholfis fur lives in settlement subject to 
a trust for renewal were, after refusal of the 
lessor to renew, sold under the leases an<l sales of 
Settled Estates Acts : — Held, that the first taker 
was entitled only to the income of the purchase- 
monev. JPirher\^ Scttlnd UdatcH, In re. 50 
L, J., Ch, 709 ; 18 Ch. J). 024 ; 45 L. T. 433 ; 
29 W. Pu 909. 

Lapse of Time.]— Testator hecpieathed a 

church lease, for twenty-one years to A. for life, 
remainder to his first andother sons, aiid directeil 
the lease to be perpetually renewed by the 
persons in possessiort for the time being, A. 
•neglected to renew, aiul the lease exphed in 
1798. His eldest son attained twenty-one in 
1800. In 1830 A. died. In 1831 the eldest son 
itiled his bill, praying to bo com|>Gn3ated for the 
loss of the lease out" of A.’s as.sers : — Held, that 
he w'as entitled to tlie ivlief. notwith'^tanding 
the la|ise (^f time. Benuef v. CoUef, 5 Sim. 181. 
AtKrrnod 2 iiiyi. K. 225 ; Coop. t. ‘Brough. 248. 

If a tenant for life pays more than he ought 
towards the tines for reTie wing the leases of the 
setrlerl estates, his exeeuiurs and trustees cannot, 
nearly twenty years after his decease, claim an 
account witli a view to tlie repaynicuit i»f the 
exce.ss beyond w'hat he ought to liave paid. 
Abidie v. Ifareourt. 28 Beav. 31.3 ; 30 L. J., Ch. 

me, 

iPurchase of the Eeversion,] — Renewable lease- 
holds were devised to A. for so much of the term 
as he. should live, and after Ids decease during 
the continuance of the term to the children of 
A,, share and share alike, as tenants in common. 
The lease was renewed twice by A., wdio then 
pm-chased the reversion : — Held] that the doc- 
tritie that a tenant for life can only renew a 
leasehold for the benefit of the rentainderman 
applied wdiere he had purchased the reversion, 
sxTid tliat^ the children of A. became })osse.ssed of 
the fee-simple in the property subject to the 
trusts of the wnll. Ph lUlpn v. Ph Ulhjs. 54 L. J., 
€h. 943 ; 29 Ch. B. G73 ; 53 I.. T, 403 ; 33 W. B. 
5^3— C. A. 

Testator seised in fee of a moiety of an estate 


, at L.-j and in possession of the other moiety as 
' tenant from year to year, to St. J. College (this 
. lease from the college having expired), gives to his 
, wife durante viduitate, all that his messuage or 
, tenement, with the farm and lands at L,. all his 
estate and interest therein, she })ayiug the rent 
reserved to St. J. College, &c. The widow after 
his death obtains a new lease, and subsequently 
purchases the reversion of one to wiiom it had 
been conveyed by the college under an act of 
parliament : — Held, that the rene%ved lease w'as 
taken subject to the trusts of the will, and those 
in remainder to contribute to the fine paid by the 
widow, in proportions to be settled by the 
Master ; that the purchase of the reversion not 
from the college but from the person to whom it 
had been conveyed by the college, was not, 
under the circumstances, to be taken subject to 
the trusts of the will. Iboidall v. Jbmedl^ 3 
Mcr. 190 ; 17 B. B. 50. 

Devise of leaseholds for lives and 21 years 
after the death of the survivor to a daughter 
for all the testator’s estate therein, with an 
executory gift over. The devisee enters, and 
renews the lease, and gives the same to J. J. 
“for all her estate and' interest therein.” On 
the death of the daughter, the person entitled 
under the gift over enters. J. J. brings eject- 
ment, and recovers possession, and afteiwai*ds 
purchases the reversion in fee, for which an 
option is given him as tenant of the premises : — 
Held, that the renewed term was impressed with 
a trust, but that J. J. was a purchaser of the fee 
for his own benefit, there not being enough in 
the case to extend to it the principle upon which 
the renewed lease was held to be taken for the 
benefit of those in remainder. Hardman, v. 
Johmon, 3 Mer. 347 ; 17 B. B. 95. 

If a tenant for life of an under-lease for 
eighteen years, granted by^ a person who him- 
self holds the premises so under-let along with 
other property, under a lease for twenty-one 
years, pureliases the interest of his immediate 
lessor, and obtains from the superior lessor a 
rene-wal of the lease thus purchased, the 
renewed lease is subject, so far as regards the 
premises wliich -were comprised in the under- 
lease, to the same trusts as would have affected 
the under-lease if it liad not been merged, or 
had not expired by" the efiiiixion of time. The 
same rule holds, though tlie lease at the time 
of the purchase was vested in a trustee upon 
trust, under which he could not have granted 
a renewal of the uiidev-loasc, and though the 
tenant for life outlivetl, by twenty-six years, 
the time at which the under-lease would have 
expired by efiiiixion of time, (ilddlnqn v. (ftd~ 
tUmjn. 3 Buss. 241 ; 27 il. R. 78. 

A father devised real estate to trustees upon 
trust for his son fur life, with remainders in 
strict settlement in tail, and he" devised and 
bequeathed all his copyhold and leasehold es- 
tates, whether for lives or years determinable 
on lives, to the same trustees and upon the 
same trusts, as far as might be, as his other 
real estate. And he directed his trustees to 
invest the proceeds of his residuary personal 
estate in the purchase of freehold, copyhold, 
and leasehold hereditaments, to be settled on 
similar trusts. And he directed his trustees, out 
of the annual profits, to renew leases for lives 
and pay expenses attendant on admissions to 
copyhoid estates. The tenant for life, out of his 
own moneys, advanced considerable sums in 
the pm-chase by way of enfranchisement of the 
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j into possession ])C*torc rLCCoTinr. till tlio tiu^i iS' 
i executed, unless on piiying’ into court a sum siiffi- 
i cient to aiisu’er it, or where the best wa-}^of 
: |)£‘rforming the trust api'icars to be by lettiiio* 
! jiiin into possessi(3ii. J^hilic e. J^uuhNry^ 1 
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rcv(*rsioii in fee of renewable leaseholds ^aml in 
llie eidranchisemenc of copyliolds of irihent- 
anee. In some eases the conveyances were 
made ttr the oasCvS of his father's, .will, in others , ^ ^ ^ 

not;— Hel.!, that in the absence of declarea | lum m.o 
intention, that , the _ purchases enured for ^ Ul. 

bcTictit ot the iiincTitance* the tenant loi iiic 
had a eharue on the inheritance to the extent 
of the purchase-money ; the rule in such oasc 
I'fcinu. as between tenant for life aiul remainder- 
men. pavincnt and a])portionment of the tine 
with ivi’erenee to actual enloymeiit. ZvY/aev. 

’ i perry :t:Keld. that a.r equitable. teu ant for life 

"*"Held^ 'iho that* in the case of a renewable j was entitlc<l to the ptn’sonal enjoyment of the 
lease, of' which the freehold had been pur- j propeiuy iipoii pvm- tlw due Mill- 
clawed hv eiifram*hi>enjetir and conveyed upon 
the trusts of the will the le^uil pprsonal repre- 
sentative of the first tenant iti tail was entitled 
t<ii such a term of years as wouhl have subsisteni. 
if the reversion had not been purchased, and 
that -tdikvr thereto the property ought to go 
accoL'ding to the limitations of the will. Ih. 


Tenant for life lot iin.o possession on cruisenr, 
and giving security to pay charges [laynble out 
of rents and prtulits, and to beep <lown interest 
of i he fund to answer emiti ugent chargtw. Make 
V. JJicnhary, 1 Ves. J. olT ; 4 Bro. C. O. 21 ; 

iihlMllV , . , , 

Upon the construction or a devise of real ’pro- 


B. Eights. Duties, and Liabilities op 
Tena^i't POE Life. 

r a. Inventory and BigM to Possession 
or Income. 

Inventory, when required.]— A. was tenant 
for life, with remainder to his children, remain- 
der to B. A. being unmarried, B. has a right to 
com|Kd A. to set out a full description and par- 
ticular of the .settled estates. Beynoti v. Morris, 
10 L. T. 710 ; 12 ^Y, IL 1023. ' 

It is not now the practice, upon an order on 
further consideration in an administration action 
in ordinary cases, to require the tenant for life 
to give security before being let into poesessiou ■ 
of settle! land and heirlooms, but he is only 
recjuired to sign an inventory of the latter. ' 
Temj)le v. Thrimj, aC L. T. 283. 

Tenant for Life Pxeentor— Pand in Court- 
Payment outd — A sole executor, who is tenant 
for life of a 'fund, is not entitled to have the 
fund paid to him. JIarston v. Gulllet, 10 L. T. 
292. 

Possession — Since the Settled Land Acts.] — 
The power of the court to make an order allow- 
ing an equitable tenant for life to take po.sses- 
siofl of settled property is discretionaiy, and will 
only be made on proper undertakings. The cir- 
staiices under which, and the terms upon which, 
the order will be made, depend upon the facts 
of each particular case. Meveen, In re, Ketcon 
Y. Baroes, L. J., Ch. 7fi3 ; [1894] 2 Cli. 297 ; 
8 li. 309 ; 70 L/^T. 653 ; 43 Wl R. 5'8. 

The fact that a tenant for life has mortgaged 
his interest is not conclusive against giving him 
possession of the property. Ih 

And see Bagofs JSettlement, In re, Bagot v. 
KitUe, 63 L. J., Ch. 515 ; [1893] 2 Ch. 3G9 ; 3 K. 
433 ; 68 L, T. 520 ; 41 W. R. 373 ; Wythes, In 
re, West v. Wytkes, [1893] 2 Ch. 430 ; 3R. 722 ; 
69 L. T. 281 ; 42 W. It. 125. . 

Before the Settled Land Acts.] — It w'as 

not of course to let an equitable tenant for life 
into possession. It depended upon the intention 
of the testator. TM r,IuteT, 5 Madd. 429 ; 21 
% R. 328. 

Tenant for life subject to a trust term not let 


merit of the objects of testator’s will. Bayliest 
Y. Baylies, 1 Coll. 537. 

A testator died in 1844, having by his will 
directed his rrustees, out of the rents and profits 
of his real estates, 1<) ])ay all his debts, including 
8,0001 cluirged on [rart of his realty. The 
te.stator also^lirectcd that ‘‘no person to whom 
any estate for life or in tail wars given by the 
will should be entitled to the rents and profits 
of the estate, or any part of them, until they 
were totally disencumbered, and clear of debt.’* 
The trustees were to invest the moneys to come 
to their hands under the trusts of the will until 
iqjplicd by them in any payment under it. All 
the debts'had been paid except the 8,000/., and 
there was stock enough in court to meet that. 
The payracnl of the debts had been affected by^ 
a sale xk part of the realty, under the ordeus of 
the court, and a receiver had been appointed. 
In 1874 a summons was taken out by the tenant 
for life to discharge tlic receiver, and to be let 
into possession of tiie estates : — Held, that the 
receiver must be discharged, and the tenant for 
life admitted to the estates. Tewarf v. Latrson, 
43 L. J., Ch. 073 ; L. R. IS Eq. 490 ; 22 W. R. S22. 

Beaf Mute.] — A party born deaf and 

dumb, attaining tweiity-one, applies for posses- 
sion of her real estate, and to have an assign- 
ment of her chattel estate ; Lord Hardwicke, 
Ch., having put questions to the party in writing, 
and she having given sensible answers thereto in 
writinsf, the same was ordered. BickrnsiUi v. 
Blissfl, 1 Dick. 268. 

At what Bate Rights ascertained— Capital.] — 
Where a testator, who was possessed of shares 
in a company, bequcatlicd them to legatees for 
life, with remainders over, and dividends on such 
shares were declared after his death in respect 
of lU'Oiits made by the company in his lifetime : — 
Held, that tlie dividends formed part of the 
income, and not (jf the coiqais of the property., 
and belonged to the legatees for life. Bates v., 
Maekinhy, 31 Bcav. 2S0 ; 31 L. J., Ch. 389 ; 
8 Jur. (H.s.) 299 ; 5 L. T. 783 ; 10 W. E. 24L 

A testator be([UGatlied East and West Indian 
Dock stock to life tenants and others in succes- 
sion. Borne time after his death bonuses were- 
declared upon the stock. On the 8tli of February, 
1865, by an order made in a suit for the adminis- 
tration of the estate, the bonuses were invested 
in 3L per cent, aiiuiiities, and the dividends 
directed to be paid to the tenants for life. On 
the 12th of January, 1871, that investment order 
was discharged : — Held, that the bonuses W'cre 
income, and not capital of the estate, and be- 
longed to the life tenants. Bale v. Mayes, 40 
L. J., Ch. 244 ; 24 L, T. 12 ; 19 W, R. 299. 
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MecHsce Mortgaged-— Wlio lialble for Debt] — legatee, and is entitled to bare the residue 
A teuruit fur life mider a settlement executed a ascertained and secured within, if possible, one 
deed, by wiileli— reciting an agreement by 0. to year after the death of the testator- It is the 
lend him 150/. on a bill of sale or transfer of a tliity of the executor to do all in his power to 
dianiond necklace, and a ilesire to settle it as an effect that object- Wigtitimek v. Lord, 6 H, L. 
hciriooin—he assigned it in trust for 0., subject Cas. 217 ; 26 L. J., Ch. S25 : 3 Jur. 699 ; 

to a proviso for cesser of the trust on repayment 5 W, E. 713. 

of I lie priiielpal and interest, and. after repay- A testatrix gare A. B. an annuity for life, 
rnent. in trust for for inv Uic 


the money with nnere-t. and that, in default of j of the income to go to the father ami his children : 
pfpytiieiit. 0. slmiild possess and sell the necklace, ! — Held, that this was a gift of an'ammity for life, 
proceetls to the donor: — land a gift over of the property subject to the 
Ih-M, us Ijutwcen the reniainderman an<l j annuity ; that the case was that of miimitant 

tht! j)er.-uiKd repiymmtatiy; of the <lorior, the. I and residuary legatee, and not that of the tenant 
nruklucc was primarily liniae for the payment of ! for life and remainderman, Crohi x. Weld 3 
tin: debt. Otrer v. HmthhU, Ir. K. 7 Hp 358. I Be G. M. G. 993 ; 1 Eq. E. 134 : 22 L. J., Ch. 

1 916. 

Eule in Howe r. Dartmouth (Earl).]— When ! As a rule the legatee for life of a reyersion 

entitled to have it sold, though the legatee* 
.lie, W!.h remaiiidi'rs to'er. it is prirnA facie to be tenant for life in possession of the fund out of 
be intended niat tjie testator means tliat the which the reversion spiings. The surplus of a 
property wmch is pven^ to the tenant for life is fund appropriated to discharge an annuity is not 
to pas.s to tiiose entitled in renmimler : ami if any a reversion within the above rule. Johnmi v 
part of the lu'operty be ot a wasting nature, as j /fatf///- (27 L. J., Ch. 305), approved and dis- 
long aniimties or leasehold it must be imme- tiiiguislied. Jfandngtoii iCountess') y. Atherton, 
diately sold ami converted into [jorinaneiit ! 4 H . E. 206. 
ppjperty unless, upon the whole context of the | * * * • • 

wnlL ]t shall aiipear that the testator bad not I Property within the Eule— long Annuities.! 

JLanmouth {Lari'), 7 ! ~A testator gave an annuity of 40/. to M., for 
(u ;; - . , of his long annuities, and at her 

ILouded property death gave the principal out of which the annuity 

I ^ estate, | arose to his next of kin .'--Held, that as the long 

| ties were nor of a permanent character, they 
ouii after hi:, deccame, the property is not to be | mnst be sold, and a sum of 3 per cent, stock 

f} testator’s death. | siifficieiit to produce the annuity purchased with 

tio contains imheation at an intention | the produce. Frgrr v. Buttenfs !sini. 442. 

lA hs exii" imi - tm* the property A testator, having long annuities and money 

n different funds, after giving several sums of 

r/df/lin rr rit ^ii^remnight ixunain, to B. Held, that the long 

^ Ch. IS, that where pr()perty of annuities ought to be converted for the benefit of 
a peiishable nature is giymi to be enjoyed in the parties in remainder, and the interest only 

f'' '■^^decr ot the testator can only paid to A. ZiehMd v. IJoher, 2 Beay.481 • 9; 

be effected by cunverring the property into per- L. J., Ch 291 iirirmod on this nAbn la 

manent ammitie^, and giving eltch person in ! 447 AUiimul on this point, 13 Beay, 

I entitled to enjoyment in specie of* 

pityiiL. unless tuere can oe gathered from the j long annuities (in tvhieh she had a life interest! 
Will some exiu-ession ot iiitenrion rimt tHa nr^. U..-.*- i L.,, ^ - A me interest j. 


* -n . . . y . iuuu cuuiutues < in 'vvmen sue naci, a life 

Will some expression ot niteutioii that the pro- not required for payment of debts of testator 
perry is to I e enjoyed in specie, and which ir is mao v. Parhe^.^, 17 L J., Ch 1 u i l5 Jur 
jneumbon u.i those cout^stine the api-ipttioii A testatrix, in terms sufficioutl^ to A 

UBe'iv *■!> elude “long iuiiiaitie.s directed her residuary 

n ,1 . estate to be converted, and, after i>aTniont nf' 

Modern cases allotv small mdieatious of inteu- debts, to bo iinx-sted in .uaidime ItarAtooks and 
jou to prevent the apphoatiou of the rule, but funds ; and she gave the iu“S 

insuffiliLA’''i? '* IS and funds, and of such stocks as .should be stand, 

In exp-nssklirectiou by a testator for the Sf llto •“ Aal A ti^l^tlft'cAtri'tAi^ 
converptn and for investment of hLs personal income of tL llg annuities in apede a Aw 

proiierty, troin time to time, as trustees may y Jorre't 2 W E 9r Vn -i eff ' 

think fir, will not necessarily prevent the opera- imiiim! 2 ! Beay. 27.5 1 .S jZ (n s ' 

non ot the general rule, that where periona] ' ’ 

property IS given in a series of limitations it shall Bailway Shares, ) — Eailwav shares 

be Hivested m such securities as are approved of although not .a perishable hropertv must te Mm 

p*-' l>-°efit of parties verted into consols, as between the tenant for life 

interested m remamder, after the death of the and remainderman. Thornton v Ellh 16 Beav 

|TU' C. ^2 ^ “ 

,.^- 7 - Turnpike Bonds.]— Whore a tenant for 

Who is frtT Tiftt T A !? entitled in specie, the rule is, that inyest- 

^ wao IS J-enant tor Life.] — A person ments may remain, but debts as turnnike ht-inaa 
avmga charge for life on residue, has, to the must be realised- JSolgate \\ Jenninan 24 Beay’ 

extent of that oha.rge, the rights of a residuary 623, ^mgaw v. oennings, ^ iseav. 
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Property m India.] — Tlie 'general rule for | 

the conversion of personal property betpreathed ' 
for life, with remaiiitiers over, into the 3 per 
cents., held not to attach upon property of a 
testator who <iied in India, under his will made 
there, invesred l>y his executor in the company's 
security there ; but on the arrival of the parties 
in this conntiy, decree was made, that it should 
be remitted aiul invested accordingly. Holland 
V. Hughes, IB Yes. 111. 

A testator gave the residue of his personal 
estate to trustees, {lirecting them to convert it 
into money, and invest the proceeds in govern- 
ment or real security, of wdiich they were to 
stand possesse«l, upcu trust for A., during her 
life, and after her death to B. The trustees per- 
mitted a shave, which i he testator hud in an riidiun 
loan, bearing interest at 10?. per cent., to remain for 
several years on that security, iluring which time 
they paid to A. tlie interest at liV. percent., which 
it yielded annually ; and the loan being afterwards 
paid off, they invested the money in the 3 per 
cents, at a time when the funds were so low, that 
the amount of stock purchased was considerably 
greater than if the conversion had taken place at 
the end of a year from the testator’s death : — 
Held, that the* tenant for life was not entitled to 
the actual intei*est which the money yielded, 
while it remained on the Indian security ; but 
only to the dividends of so much 3 per cent, stock 
as woultl have been purchased with it, at the end 
of a year from the testator’s death ; that the 
trustees ought to be charged with the whole of 
the stock actually purchased, and all the sums 
actually reeeivedln respect of the Indian rate of 
interest, and that tliey ought to be allowed in 
their discharge as payments for the tenant for 
life, not the sums which they hail in fact paid 
her, but only a sum equal to what she would have 
received for dividemls if the money had been 
transferred from the Indian security, and in- 
vestenl in the 3 per cent, stock at the end of a 
rear from the testator’s death. Dtmat v. Scott, I 
Bilss. 135 ; 2H K. E. 43, 

Property Abroad.] — The testator directed 

his real and persmial estate to be converted, got 
in, and invesTed in government or real securities, 
and the interest, ilividends. and animal produce 
to be paid, ro his wife for her life. The greater 
part of the testatiu-’s property at his death, con- 
sisted o! capital in a partnership business abroad, 
to be withdrawn by instalments in the course of 
three or hvo years at the discretion of his execu- 
tors, ami bearing interest at 5 per cent, in the 
meantime Held, that the tenant, for life would 
be entitled to the income actually produced by 
such of the property of the testator as was in- 
vested according to lii.s will from the time of such 
inveHtment, but that she was not entitled during 
the first vear after the testator's death to a larger 
income in respect of such part of the testator’s 
projierty as was not so invested, than the property 
would have pi'oduced, if invested according to 
the will. Taglor v. Clark, I Hare, 161 ; 11 L. J., 
Ch. 189 ; 6 Jur, 76. 

Whstt Entitled in Specie—Where there is a 
Trust for CoEVersion.]— -Testator, after devising 
lands to uses in strict settlement, gives the resi- 
due of his personalty to be invested in lands, to 
be settled to the same uses. The tenant for life 
is not entitled to the interest of the residue, till 
year from the testator’s death. The general 
, fixing the end of the first year as the period 

!^r t 


at wdiich tlie enjoyment of the tenant for life is 
to commence, is not to be departc’d trom, unless 
it ap})ears that the testator’s intentirm is incom- 
patible with it. Tiujlor v. Illhhrrt, 1 Jnc. <Sc 
Walk. 308. 

The tenant for life of a residue, which is 
directed to be laid out in certain securities, is 
entitled to the income accrued in the first year 
after the testator’s decease, on such ]>arts of the 
testator’s estate as are invested at his death in 
the proper securities, and on such parts as are 
afterwards so invested w'ithln the same year, but 
the income before such investment forms jiart of 
the capital of the residue. La Tcrncra v. BnU 
mcr, 2 Sim. 18. 

Testator having devised lands to A. for life, 

^ remainder to hi.s"' cliildren in strict settlement, 
directs tlie residue of his personal estate, subject 
to the payment of ilebts and legacies, w'ith all 
convenient .speed to be laid out in the jiurchase 
of lands to l>c settled forthwith to the same uses, 
with a proviso, that the trust moneys, until they 
should be laid out, might be invested upon 
government or real securities, the dividends and 
’intere.st of wiiich w'cre to go and be paid as the 
rents of the lands to be purchased wmuhl go and 
be payalde : a large portion of the testator’s 
personal estate, not required for the payment of 
debts and legacies, being invested on the funds, 
and upon securities carrying interest, the tenant 
for life w'as held entitled to the interest of that 
portion from the death of the testator. Ange?*- 
fitehi V. JAr ?•?/«. Turn. &: B. 232; 2 L. J. (o.S.) 
Ch. 88 ; 24 E. E. 32. S. P., HeioHt v. Morrh, 
Tiinj. & IL 241 ; 2 L. J. (O.S.) Ch. 87 ; 24 K. 11. 39. 

Where the testator directs a sale with all 
convenient speed after his death, and directs the 
proiluee to be invested and the dividends to be 
paid to one for life, and the land remains unsold, 
the court considers tw'elve months as a reasonable 
time within w'hich the estates ought to have 
been solil, and the produce invested, and will 
give to rhe teiianr for life the rents of the unsold 
estate from that time. Vleke}\'( v. Scott, 3 Myl. 
.y K. 500 : 3 L. J., Ch. 223. 

The testator devised and bequeathed the resi- 
due of his estate and effects, real and personal, 
to triistee.s, ii])on trust to convert the same into 
i government secui'itics in their owm names, and 
to iiJty the interest and dividends thereof to 
iff. S.,"for her life, and after her decease to pay 
and transfer such residue, in equal moieties, to 
the persons therein mentioned : — Held, that the 
tenant for life was entitled to the interest of the 
residue, making interest as it stood at the time 
of the testator’s death, until the end of one year 
or so much of that year as should elapse before 
the conversion of the residue according to the 
direction of the wdlL Douglas v. Cong re re, 

\ 1 Keen, 410 ; 6 L. J., Ch. Td, 

General residuary bequest, including a lease- 
hold farm, wntii the stock, to be converted into 
money, as soon as conveniently may be, u[>on 
trust "to ]>ay the interest, Ac., for life, and as to 
the capital for the children. The stock being 
considerably increased betw'een the death in 
April, and the sale at Miehaelnias, it w'as decreed 
that the con^^ersion w^as in a reasonable time, 
and the party entitled for life should have 
interest from the conversion, and as to the 
premivses, that from a ilefect of title could not be 
sold, that being for the iiitex^est of all that they 
should not be sold, a value should be set upon 
them to carry interest at 4 per cent, from the 
death. Gilson v. Bott, 7 Yes. 89 ; 6 E. R. 87. 
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A testator gave 10,000^. In legacies patmble | that the direction to heep the ships unsold for 
within six inyriths, and the remainder to his j seven years was not revoked bj the codicil, and 
widow for life, witii remainder over. He died ' that while they remained ixnsoid, B. took the 
possessed of a large mm in consols. The widow, | actual income fox* her separate nse. (rreen v. 
who %vas executrix, received the first half-yearly i Mritfen^ 1 Be G. JT. & S. t>49. 
diviilenth on the stuck, and then sold sutiicient to , Eight of a tenant for life to enjoy a residue in 
pay the legacies; — HcLl, That she was not eii- specie inferred from a direction “to get in and 
titled, as teiianr for life, to the dividendson the convert the same into money and divide” after 
si<>ek |n«fiiuciug tiie Id.noo/.. but that it formed his death. v. Rowe, 29 Beav. 27{>. 

corpus, Ilolijnte v. JeiniUi(j.s, 24 Beav. 623. Upon the construction of a will: — Held, that 

Where lands are vested in trustees upon trust i chattel leaseholds were to be enjoyed in specie by 
for sale ami investment of the proceeds, and ! the tenant for life of the residuaiy real and per- 
I’jaymeiit of the income of the investments to a i sonal estate. Baniel v. Warre^i^ 2 Y, & C* 
tenant for life, with remainders over, and with- ’ 0. C. 290 ; 7 Jur. 462. 
out any iiowcr of postponement, the tenant for ■ 

life Is erniilcd n? receive the net rents and Where the Exercise of the Trust or Power 

proilts until such eon version. Jiape x. 1/ Ileilou- is Discretionary.] — A discretioiiary power to 
62 L, J., Ch. 5S9 ; fbsiKl] 2 Ch. 361 ; 3 ll. camvert, if and when the trustees shall think fit, 
3>48 ; OS ],. T. 616 : ti W. K. 330, 1 entitles the tenant for life to the enjoyment of 

A father H])eclhcally beq5ie;itlie*l to trustees ' the leasehohl property in specie in the meantime, 
certain ruthvay and (Uher sliaros upon trust to ' Where a full discretion is by the will given to 
e<»nvert the same at their absolute <iiscretion, the trustees, tiie rule in itowe v. Dartmouth 
and t<» jiay the incuiae arising from rlie proceeds (^Earl) (7 Ves. 137), is not applicable, and the 
to his daughter for life, with remainders over. ; court will not interfere. Lcom(r<jl^ In re, Theo--- 
The testatr)r's |‘ruj)crty had become the subject i hald v. Kiup, 43 L. T. 604 ; 29 W. E. 234. 
of an administration suit, in which a decree had j Where a testator gives an absolute discretion- 
been made about two years previously. Some I to his executors to postpone the sale and con- 
of the shares had not been converted, and the | version of his estate, they are not bound by the- 
divideiids thereon had, since the testat^^r’s death, j ordinaty rule to convert the property within a 
been paid to tlie tenant for life : — Hehl, that the | year, even though some of the prop>erty consists 
tenant for life was only entitled to the income ^ of shares in an unlimited company. Nor will 
that would have been derivetl from so much i the}’ be liable in the absence of mala tides for 
consols as the moneys ^arising from the sale of j loss arising to the estate for the non-conversion, 
the sbai'es one year after the testator’s death I Norrinqhm, In re, Brindley v. Partridge, 13“ 
would have ])ure based at that date, and that she ^ Oh. D.‘654 ; 28 W. E. 711— -C. A. 
must account for what moneys she had received 
in excess of that sum, Anderson v. Read, 

22 W. 11 627. 

^ Directions concerning Time of Conver- 

sion,]- — Where the testator gave the residue of 
his estate real and personal to his executors 
upon trust, to permit his wife to receive the rents, 
profits, and annual proceeds thereof to her sole 
use during her life, and after her decease upon 
trust to sell his freehold house in Oxfonl Street, 
and also hivS leasehold houses, by auction : and 
the testator <lesired that E. A. shouhl be employed 
as auctioneer, to convert the whole of his estate 
into money, for the purpjoses therein mentioned ; 
it was held that the widow was entitled to enjo}" 
for her life the income of the testator’s long 
annuities. Aleoeh v. Sloper, 2 Myl. tk K. 699. 

A testator beipieathed iiis residuary personal 
estate, consisting jiartly of ships, to his own 
sister B. (a married woman), subject to the 
legacy thereinafter bepieathed to T., and the 
commission directed to be paid to him, and sub- 
ject to the directions thereinafter contained 
as to conversion of ships. He appointed 
H. & T. his executors, ami gave T. a legacy 
for his trouble, and directed his executors 
not to sell any of his ships for seven years 
from his death (unless the keeping thein un- 
sohl should cause loss), and to work them, em- 
ploying as much of his residuary estate as 
should be necessary for that purpose, and he 
gave T. an albiwaiice of 6601 a year for his 
trouble while he should assist in managing them. 

By a codicil he slated that he still wislied B. to 
have the resitlue, but directed that it should be 
Invested in such manner as his executors should 
think tit, “ in trust for hei’ sole benefit during her 
lifetime,” and that after her death it should be 
'-divitled between her surviving chiklreix : — Held, 


I 


I Where trustees have a discretion as to what 
! part of the testator’s estate shouhl be converted, 
: the court wfili not interfere with such discretion, 

I at all events if a considerable period has elapsed 
: since it has been exercised. Tenants for life 
! entitled to enjoy leaseholds in specie, where the 
I trustees have such a discretion. Sewell's Estate, 
f In re, 40 L. J., Ch. 136 ; L. E. 11 Eq. 80 ; 23 
j L. T. 836. 

Devise and bequest of residuary, real, and 
personal estate to trustees, upon trust uith all 
convenient speed to sell the real estate and 
such part of the personal estate as was in its 
nature saleable : but the moile and time of 
jsale, and of settling and adjusting accounts, 

I and of requiring payment of what should be 
j due to the testator to be left entirely to the 
i disci-etion of the trustees ; and until such sale 
I and the final adjustment of his co-partnership 
I accounts, the rents and income of the real and 
personal estate remaining unsold, and the 
intere>st ou any debt or debts owing to the 
testator, to be ])aid to the same persons, and 
in the manner, directed with respect to the 
income of the estate wdien invested. The 
testator gave the produce of Ihs real and 
personal estate to his two daughters for their 
lives, with remainder over ; and he recora- 
meiidod each of his two daughters to pay 251 
a year out of her moiety of" the hicdme of his 
estate for the education and maintenance of 
his nephew until the nephew attained twenty- 
one years ; — ■ Held, that there being no irn^ 
proper delay in the conversion of the estate, 
the daughters of the testator, as tenants for 
life, were entitled to the income actually pro- 
duced by the residuary estate during the 
interval before the sale and realisation of the 
whole of such estate, and the investment there- 
of, according to the directions m the will ; but 


I 
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that they were not entitled during that interval 
to any interest upon such parts 'of the residuary 
property, or on the value of such parts thereof, 
as were unproductive ; that the two sums of 2oh 
were only to be alhjwed by the daughters to the 
nephew yearly out of their income during their 
lives : and that such sums did not constitute a 
cliargcj upon the life interest of the daughters 
for the whole period of the minority of the 
nephew. Mn ckte v. 2fa eltw, 5 H are, 70 ; 9 J ur, 753. 

A tenant for life held, upon the terms of the 
will, entitled to the actual income arising from 
the personal estate of the testator until the time 
of coiiversion. Sj)arUng v. J^arh% 9 Beav. 525 ; 
10 Jur. 418. 

Testator hapieathed his residuary personal 
estate to trustees in trust, with all *tu>nvenient 
speed after thiath, to sell such part or parts 
as they o)’ the survivor of them, or the executors 
or administrators of sucli survivor, or their or his 
assigns, should think pr<>}>er, of any moneys in 
the funds, and also to call in, sell aiul convert 
into money all such parts of the rest of his 
general personal estate as should not consist 
of money, and, out of his general personal 
estate and the moneys forming paid there- 
of and to arise thereby, to pay his debts, 
&c., and to invest the residue of the moneys to 
arise from his general personal estate, which 
should remain after answering the purposes 
aforesaid, in tlie usual securities, and from time 
to time to alter, at their or his discretion, as well 
the same stocks, funds and securities, as also such 
of the stocks, funds, or securities, being })art of 
his ])ersonai estate, which they or he should not 
think proper to sell and convert into money ; 
:and to stand possessed of ail the trust moneys, 
stocks, funds, and securities which should be so 
purchasetl as aforesaid, and wliieh should remain 
uncoiiverte<I into money as aforesaid, in trust to 
pay the interest, dividends, and annual produce 
thereof, as and wdien the. saine should be le'ceived, 
to the plaintiff. The residue of the re.stator’s 
estate, after payment of liis <le])ts, Ac., consisted 
in part of sums of long annuities and bank and 
East India stock, whicli still remained unsold ; — 
Held, that the plaintiff was entitled to the 
income accrued on those sums from the testator’s 
death. ITm/ v. iSniifJi, 14 8im. 202. 

A testatsc devised a briektiehl wliichbad been 
WT>rked by him, to trustees for sale when they 
should iiiink desirable. They deferred the sale 
in the exennse of tlieir discretion : — Held, tliat 
the tenant for life was entitled to the royalties as 
income. v. MUJvr, 41 L. J., *Ch. 291; 

L. R, 13 Eh- J 20 W, H. 324. 

A, deviscHl estates in trust fur his wife for life, 
and ju* gave the trustees a discretionary power 
of sale. Part of his estate consisted of unpro- 
ductive biiihliug grouiul, which remained unsold 
for some years Held, that the tenant for life 
W'as only entitled to the actujd rents of the 
property until sold ; but that she would have 
been entitled to interest on the value, if the 
trust for sale iunl been absolute. Yates v. Yates, 
28 Beav. 637 ; 29 L. J., Ch. 872 ; 0 Jur. (N.s.j 
1023 ; S L. X. 0. 

A testator having, a few days before the date 
of his will, executed a deed of partnership, 
whereby certain annual sums, rents, and royal- 
ties were payalde to him out of the partnership 
property, by his will gave all the residue of his 
real and personal estate to trustees to receive 

the rents, dividends, interest, and annual pro- 
ceeds” and pay the same to his wife for life. 


I After the wife's death the residuar-y estate was 
j to be sold, and there w*as a sub.sequent proviso 
I giving the trustees a discretiniuiry power of con- 
version ill her lifetime ; — Held, that the rule in 
I JJiave V. JJartmonth (^EarJ') (7 Yes. 137) did nor 
i apply, but that tlie widow was entitleil in specie 
I to the annual income of the testator's estate as 
it existed at the time of his death. Ir reaves v, 

I Smith, 29 L. T. 798 : 22 W. R. 388. 

j. Power to Postpoae Coaversiou.]— Where 

; there is a discretionary power Xu postpone conver- 
sion and retain property in existing investments, 
the tenant for life is entitled to the actual in- 
come of so much of the estate as is represented 
j by investments retained so far as those invest- 
! ments arc aiilhoriseil by a will. But in so far 
as the investments retained are uiiautliorisud, 
the tenant for life is only entitled to an income 
equal to the <Iividendson a sum of crin sols which 
I would have been produced by a sale and invest- 
j ment In consols at a year from the death, and 
; not to an income equal to interest at 4 per cent, 
j on their value. Drown v. Dellaflg^ L. K. 2 Ch. 
I 751 ; 17 L. T. 131 ; 15 W. R. 1188, 

I Testator be(|ueathed all his personal estate to 
j trustees, and directed them to convert it into 
money, and to pay the interest to certain ])ersons 
for their lives, then to invest the principal in the 
purchase of lam Is, it being also understood that, 
where his money or personal estate might be 
lying on undoubted real or personal security, 
such securities might be only renewed in the 
names of the trustees. The testator’s personal 
estate consisted in part of long annuities : — 
Held, that the eestuis que trustent for life of the 
personalty wei’e not entitled to receive tixe long 
annuities, but that they must be converted into 
J consols. Preston v. MclrilJe, 15 Sirn. 35. 

I A. gave his real and personal estate to trustees, 
I to permit his wife to receive “ the income arising 
j from one-third ” for her life, with remainder to 
I his children. And to facilitate the ultimate 
I devise, be authorised them to convert his personal 
j estate into money and to sell Ids real estate. 
And he authorised bis trustees to permit any part 
I of his personal estate to remain in the state of 
I investment in which it might be at his death, 
I and to invest his residuary personal estate in the 
I jmblic funds. Ac., and, from time to time, to alter 
j and vary the securities Held, that the widow 
1 was not entitled to enjoy leaseliolds and ]>erish- 
I able pr<»perty in specie. LteicellgtCs Trusty In 
i re, 29 Beav. 171. 

I A testator directed his trustees to allow his 
j estate to remain invested as it might bo at his 
decease, if they should think tit, ami, subject 
to such dire{jii(m, to convert it and pay the 
income to Ids widow foidier life, remainder over. 
The '’trustees proceeded to realise his estate as 
soon as possible after Ids death, but in the iii- 
j tervul certain ships in which lie wns interested 
as partner earned freiglK, and dividends were 
paid on certain shares held Iw 1dm in partner- 
ship ; OH the sale of these sidps and shares a 
considerable profit was also realised: — Held, that 
the tenant for life was not entitled to the freight 
or dividends or to the prolits on the sales as 
income, but that they formed pai*t of the capital, 
and that she was entiHed to interest tliereon 
from the death of the testator. Cooper v. 
LanwJie, 38 L. J., Ch. 591. 

A hmsband gave his residue to trustees on trust 
to convert and invest on government or real 
securities, and to pay the income to his wife for 
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ld> am} after hcT deal li to di:stril>iiie the corpus, aclministered by the court, and, acting on the chief 
ami he also empowered them to continue in- clerk’s certificate, some of the inTestments were 
teBiod aiiv of his government stocks or real retained, and, in particular, several shares m the 
<C!“uririos/aTul directed tliat his wife should be West Middlesex Waterworks, which were shown 
cnTitied to the interest* divideiuls, and annual to have paid a high dividend, and also to have 
procec'Is of his residaarv estate ns from the day increased in value since the death ot the testator, 
of his death :—Held, ihar the trustees tvere, On a question as to the apportionment of the 
uialer tile will, empowered to retain such govern- dividends on these shares between a tenant ror 
inent securities oulv as w'cre of a permanent life and remaindermen Held, that the tenant 
character; that certain longanimities which for life was only entitled to intmest at 4 per cent, 
formed part of the testators estate, ought to per annum on the value of the shares at the death 
liave hreii sold and the proceeds invested on of the testator. 42 L.J.. C In ()2h. 

zimriimmm scmiriries. and that the widow’s A testator em powdered his trustees at their dis- 
estaie was after her death liable to recoup to cret Ion to continue all or any part ot his personal 
the TC'-tator's estate the amount which w'ouid estate in the state or investment in or ^h->cn 
have h.*en ])rodu(*e'l hv ilk- sale at the long which the same should be at his death, or other- 
anmiirif's. she having fc-eivetl in her lifetime wise to convert the same and to invest the pro- 
t]k‘ whole proct‘ed< till flaw expired. TirJeurr ccchIs in the names of the trustees in certain 
V. 01 (h L. Ih 18 E<p 422 ; HI'L. T. 29 : 22 W. IL specified securities. At the death of tlie testator 

’ ’ ]jart of his personal estate consisted of seciirities 

A* testator devised his r^nl estate in trust for not of a waasting nature and not specifically 
salt*, ihe proceeds to ho held as a general fund in authorised. In an action for the at 1 mil list ration 
aid t»f his personal estate*. SubjetU as aforesaith of the estate the chief clerk found that some of 
the proceetls ami the residaarv ptgsonal estate these securities w’ere proper to be continued, and 
vvere to be invested upon trust ft,r A. for life with that others were proper to be called m i—Heid, 
remainder over, bower was given to postpone that the tenants for life under the will 
the sale, the rents in the meantime to be applied entitled to receive in specie the income ot those 
as income of the procecKls. The personal estate unauthorised secuiities wdiich were retained, and 
was insufficient fur the i^avnieot of debts; and "which were not of a wasting jaature. bheldim^ 
more than a year after the testator's death the In. re, Mxon v. Sheldon, 5S J^. J., Ch. 25; 39 
real estate wus sold, and part of the proceeds Ch. I). 50; o9 L. T. 133; 37 W. 11,20. 
applied in paying the remaining debts : — Held, A testator directed his trustees to get m and 

in adjusting the accounts between the tenant convert all his residue with all convenient speed, 
for life and'" the remainderman, that the former mid invest in permanent securities, and pay the 
"was not entitled to the whole of the rentsduring income to one for life, wnth remainder over : 
the first year after the deatli of the testator, and then gave power tr> his trustees to suspend 
Marnhetlfw Croictlici\ 2 Ch. D. 199 : 23 W. R. the conversion and sale as long as they should 

think proper, and directed that in case of any 

A testator gave .se%'cral leasehold houses held such suspension, the income of bis estate in its 
upon short terms to trustee^ to pay the income actual investment should go as he had directed 
to his wife for life, and then to his grand children, coiiceniing the income of the estate got in an<l 
and he gave Ills trustees, one of wiimn was his hold in trust. The trustees had not up to the 
with, power to retain any nurtioiis of his pro- time of filing the bill, a period of more than two 
petty in the same estate in w'hicli it should be at years, sold ainy part of ^ the testator’s estate, 
his detr-ase, or to Sell and convert the same as they wiiich consisted in part of leaseholds and other 
datuld in tfjclr aKolutc di-cretinii tliiik fit:— tenninable securities: — Held, that the tenant 
Held, that the special pow'erto retain existing in- for life was entitled to the actual income pro- 
"vestnienis tOf)k the ease out of the general riiic as duced, and not, as in D/mes v. Scott- (4 Kuss. 
to conversion of perisliable property, and that the 495), to the amount which the estate, if con- 
Tnistujs were at liherty to retain the short lease- veited, "ivuiild have produced, there being no 
holds and any other ‘in ve'^tiuents held by the suggestion of any fraudulent favour shown by 
tesra.rur for such [jcriod as they sliould think fit. the trustees to the tenant for life at the expense 
lO'o// V. So/(jfr.<!, W L. J.. Ch. SI9 : 15 Ch. H. of the remainderman. J/orley v. Mcndhnm, 2 
74 ; 29 AT, 11. 13. ' Jar. (N.s.) 998. 

A testator, possessed of si '.ares in several ships, A testator leaving property invested in a 
bcipieathed his personal oiate to trustees, upon variety of securities, giving large time to realise, 
trirst for sale and couver'-ion, and t'") pay the and ample powers to his trustees: — Held, that 
iiK'orae arising therefi'Oin to his w'ifc for life*. The he inteikled. as between tenants for life and 
will contained a power for r he trustee-, to post- remamdennon, tliat the tenants for life should 
])une sitch -jale and conversion for so longas they at once have the income both of the converted 
may think fit, and a direction that the iuemne and. unconverted property, in specie, as to that 
suising from his n neon verted personal estate which wus imcou verted, and the actual income 
sliould be paid and applied in the .same manner of that wiiich was converted. Scholefeld \\ Med- 
as the income of the moneys pinduced Iw such fern. 2 Dr. A Sm. 173; B2 L. J., Ch. d27 ; 9 Jur. 
conversion would ht* payable or ap’plieable. The (^hs.) 4S5 ; S L. T. 4S7 ; II W. K. 453. 
ships w'ere not stild until two years after the The court will not make any a])portloninent 
testator's death, and in the interval made several of income, as between tenants for life and re- 
vQvmges, from wiiich large profits resulted :— maindermen, with reference to the inci'case or 
llekl, that such ]>rofits must be treated as income decrease of price arising out of the nearness or 
a.nd not capital, and \vure. therefore, payable to remoteness of a period of investments to or from 
the tenant for life. Lean v. Lean, 32 L. T. 305 ; the day wiieti dividends are payable. Ih. 

23 W. It. 484. A testator, by will, directed his trustees to 

H., by his w,ill, gave his property to trustees collect and convert into money such part of his 
upon trust, to convert, or, in their discretion, to personal estate as should not consist of money 
retain present investments. The estate wns and to invest the same, and permit his wife to 
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receive the annual income of the trust fund 
during her life, and he authorised his trustees to 
X>ostpone from time to time the sale, calling in, 
collection, or conversion of any part of his 
personal estate, to such period or periods as they 
should in their jinlginent think fit, and to pay 
the rents, dividends, and produce of the same, or 


tenant for life (who was also executrix and 
trustee) was iield entitled to the income of the 
_ funds which re[U'esenteil it, in tlieir actual state 
i of investineiit, from the death of the testator. 
Ih. 

Foreign stock, with the current dividend, 
having been sold Ijy the trustees, with the con- 


aii}^ part thereof not sokl, called in, collected, or j sent of the tenant for life. an<I the proceeds of 
converted, to the same person or persons, and in I sale of the stock, exclusive of rlie dividend, 
the same manner as the income of the money to j having been iiiveste<l in mortgage bar her benefit, 
arise by such sale %voald be payable under the ! the tenant for life was hold entitled to an a|'>por- 
timsts thereinbefore declared. He, at the time of ! tioiiM part of the proceeds of the sale of the 
his death, was a partner in a mercantile fijun, i dividend. Ih. 

under articles of partnership, w’hlch provided i Testator, by will, gave his residuary personal 
that interest at r?/. per cent, should be allowed j estate and etfects to trustees, upon trust to con- 
on the balances standing to the credit of the j vert the same and invest the })rocee<l of sale as. 
respective partners at the end of each year, before * therein, mentioned, with pow’er in their abs<.>lute 
any division of the profits, and that, in the event I discretion to retain any existing securities or 
of the decease of one or more of tlie partners j property at the time of his death unconverted for 
during the term, the partnership should not j such period as tliey should tlunk fit: and 
cease, Vmt the representatives of the deceased | declared that his trustees should stand possessed 
partners should be entitled to his share of the i of the “stocks, funds, shares, and securities for 
capital and profits up to the expiration of the ! the time cmistituting or representing the 
term, and the survivors should pay to the I residuary personal estate and effects^ liereinbefore 
re]>resentatlves of the deceased partner the | bequeathed, and the income thereof,” in trust to> 
balance appearing to his credit at the expiration { pay the income to certain tenants for life, with 
of the term, by tlii-ee equal yearly instalments, | rcmaiiidei's over. At the testator's death part of 
with interest at fd-. per cent, in the meantime on j his personal estate consisted of American rail- 


the balance remaining unpaid. The trustees 
allowed the whole of the testator’s capital to 
remain in the business until the expiration of 
the partnership by effluxion of time, and large 
profits were made after his death : — Held, that 
the willow tvas entitled to all the interest and 
profits arising from the testator’s capital, as it 
stood at the first making up of the accounts after 


road bonds repayable at ])ar at a fixed date, but 
bearing a high rate of interest, and now com- 
manding a con.siderable premium in the market. 
These were not authorised investments by the 
investment clause, but had been retained uncon- 
verted by the trustees nndci the powmr to retain 
existing securities : — Held, that the tenants for 
life were entitled to the net income of the iincon- 


his death, together with a proportionate part of | verted property. I)i> re, 


the interest on the balance standing to the 
testator’s credit at the last pjinvious making up 
of the accounts, for so much time as ela]jsed 


Thtmar. 00 L. J., Cli. 781 ; (mi] 3 Oh. 482 ; G5> 
L. T. 142 : 40 W. K. 75. 

Where the trustees of a will hchl freehold and! 


between his ileath ami the next making up of the I leaseliohl estates in trust for sale, with power to* 
accounts. JolniHtuu v. Jlttore, 27 L, 3., Ch. 4.53 ; } postpone at (iiscretion : — Held, that the word-s of 
4 dur. (N.B.) 357 ; 0 W. H. 400. | the will were iusnfiicient to entitle the tenant 

A. bequeathed to his wife and three others ‘ for life to enjoy in specie the income arising froirs 
300,000?., upon trust to invest in government or i the leaseliolds*' prior to the sale. Carter^ In rt^ 
real securities, and to pay the interest to his wife | 41 W. R. 140. 
for life, .such legacy afterwards to fall into his I 

residue. He- bequeathed the residue of his real ! Where Consent is required to the Exer- 

and personal estate to the same four jjersoiis, ; cise of aTrustorPowertoSelb] — Residuary gift 
upon trust, with all convenient speed after his ! of the whole income of the testator's property, 
decease, to sell and convert, and invest the pro- 1 which included fids and long annuities,, 

ceeds in parliamentary stocks or public funds, or to his wife for her life, at her own, dispc»sal. but 
ill government oi" real securities, and to pay tlie ! not to sell witliout the consent of all parties ; 
income to Ids wife for life, and afterwarils to ; remainder to the brutliers of the testator equally : 
transfer and assign the same over. He declared — .Held, that construing the gift with reference 
that it should be latvful for his trustees to permit. ^ to the other ptrovisions of the will the witlotv 
ami sidfcr all or any part of his residuary estate ! was entitled to the income of tlie property for 
to remain in or iip<m the same securities or state her life in the state of investment in wdiich it 
of investment as they in their discretion should i was left by the testator. 8omble,in the appli- 
think proper. The testator appointed his wife j cation of the rule for converting into permanent 
sole executrix. Part of the residue having been ! investments at the death of the testator perisb- 
sirifered to continue in an investment which was i able propeity in wliicli lie has given intei'c^fc for 
unauihorised by tlio power, though not of a ■ life, and other interests in succession, the incli- 
wasthpg kind, the tenant for life <>f the residue ; nation of the court in the latter cases, when the 
was nevertheless held entitled to the whole ' meaning was duuhtful, has been in fa vtuir of that 
interest of such part of the residue as it stood, ' construction w'hicli would give to the tenant for 
and not merely to interest from one year after (life the enjoyment of the ]sropertv in specie, 
the testator's death tip-on such a sum of consols j //b/ms' v. i/iwmq 3 Hare. 6Ui). 
as it wouhl have purchased. JJidlielvi/ v. | Where a wall gave no specific directions as 
^ephens, 11. IGTy ; 10 L. T. 225. | to the payment of debts, the executor, who 

That which lias been stated as a rule hi was also the ultimate resuluary legatee, having 

V, tkyft (4 Rusk. 200) is merely an -adjustment taken on himself (affer the trustees named in 
of rights lietween tenant for life and remainder- the will had renounceil) to administer the estate^ 
man, under special ciremustances. , Ih, diel not ascertain and secure the residue at the 

' legacy not having been appropriated, the lend of the year, but worked part of the property 
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(jx coal mine)? to a profit for seveml years, when 
it eeased to be of any value, on a bill, at the suit 
of the person having the charge on the reskhie, 
praying that the will might be established, 
an(l accounts taken : — Hehl, that tlie executor 
was not, after assuming to act as a trustee, 
entitled to postpone the sale of the property to 
the prejudice of trie person having the charge on 
the residue : that, having postponed it, he was 
chargeable with the value of the mine at the end 
of a year from the testator’s death, with interest 
thereon, and that that value must be calculated 
as (.constituted of the aggregate of tlie annual 
profits derived fnjm the mine in all the subse- 
(luent years, till it became unproductive, vSuch 
annufd profits to be treutedasdeferred )»ayments. 
Wlqhiw}e-k V. LonJ, (> H. L. Cas. 217 ; 20 L. J., 
Chi 82a : 3 Jur, (x.s.) iVJi ) ; 5 W. E. 713. 

]j., by will gave ])ersonnl estate including his 
share in the business of a jeweller and gt>i<l and 
silvel■^lnith to executors with a direction to con- 
vert and invest and to vary investments, and 
with a discretion (rhe life-tenant consenting) to 
continue part of the estate in his business of 
Jeweller and to increase the same Held, that 
the life-tenant was entitled to the profits of the 
business as the income of that part of the estate 
of the testator continued in the business with 
the 11 fe-ten ant's consent, Lamhert v. Jjainhert, 
43 L. J„ Ch. 106; L. K. 16 Eq. 320; 27 L. T. 

: 20 W, E. 943. 


bound to convert the long annuities. Hughes v. 

1 Eq. Bep. 385. 

Directions respecting Intermediate 

Income. ] — Testator gave the residue of his 
personalty in trust to be converted by his execu- 
tors from time to time, as the}’ should think 
best, for pajunent of his debts and legacies, and. 
subject thereto he directed them from time to^ 
time to invest the same, with the accumulated 
produce in the purchase of lands, to be conveyed 
to the same uses as other lands devised by the 
will and he directed that the interest and 
produce of his said personal estate should he 
pai< I to the pei^son who would under the will be 
entitled to the rents of the real estate : — Held, 
that the tenant for life was entitled to the 
income, from the testator’s death, of such parts, 
of the personal estate as wei'e in a proper state 
of investment, and to the income of such parts 
only. (MJdemtt v. CaldecoH ^ Y. & C. C. C. 
312^ : 11 L. J., Ch. 158 ; 6 Jiir. 232. 

A tenant for life held, upon rhe terms of the 
will, entitled to the actual income arising frona 
the personal estate of the testator until the time 
of conversion. Sparling v. Parker, 9 Beav. 
525 ; lOJur. 448. 

Directions concerning Possession or 

Enjoyment of the Property.] — A testator gave to- 
his widow ‘'the full and entire enjoyment” of 
his real and personal estates# wdrich, after her 
death, he gave to other persons ; and he 
empowered her to retain a portion of a sum of 
150Z. a year given to other parties for renewing 
the leaseholds : — Held, she was entitled to enjoy 
the leaseholds in specie ; that it was not impera- 
tive on her to renew, but that she had acted 
wrongly in surrendering a lease of which she 
was the only cestui que vie, as she thereby 
deprived herself of the option of renewing for 
the benefit of the parties in remainder. Harvey 
V. Ifarreg^ 5 Beav. 134. And see 4 id. 215. 

Testator after certain specific bequests gave to- 
his w’ife all his pi’opcrty in the world for her life„ 
and after his decease all his freehold and lease- 
hold estates to his sister B., and her heirs, and 
the interest of his funded and other property 
between B. and S. for their respective lives, with 
remainders over. The testator then declared 
that his wife should hold peaceable possession of 
his house, furniture, plate, linen, and glass, and 
all his property at East House and elsewhere for 
her life ; and that no distribution of any part of 
his -property should take place until after the 
decease of his wfife, except for payment of debts, 
kc. : — Held, that the widow was entitled to the 
enjoyment in specie of certain long annuities, 
part of the residue of the testator’s estate. House 
V. Wag, LS L. J,, Ch. 22 ; 12 Jur. 958. 

A testator, by his wfill, charged all his real 
and personal estate with payment of his debts 
and legacies ; he then devised all his real estates 
to trustees, to uses in strict settlement ; he then 
bequeathed all his personal estate, charged as 
aforesaid, to the same trustees, “ in trust, ""as far 
as the nature of such property will admit, for the 
persons w'ho for the time being may have the 
ownership and be in possession of the said 
estates. And I hereby direct,’ that the said 
persons, under letters of attorney and powers 
from the said trustees, shall receive the yeaidy’ 
dividends which may arise out of the public 
funds, and the yearly interest which may arise 
from other part^^ of my personal property, under 


Trust „ for Accumulation..] — Testator 

directed residue of his personal estate subject to 
])aymeut of legacies, Ac., with all convenient 
speed to be laid out' in real estate, to be strictly 
settled, and that interest should accumulate, and 
be laid out in lands, to be settled in like manner. 
Tarioiis circumstances having delayed the collec- 
tion and investment of the personal estate, the 
tenant for life was held entitled to the interest 
from the end of a year after the death of testator. 
Sittrell V. BermnL 6 Ves. 520 ; 5 li. E. 374. 
And see Maepherson v. Maepherson, 16 Jur. 
847— H. L. (8c.) 

A testator directed liis residuary personal 
estate to be invested in land from time to time, 
and at all convenient op[)urtiiiiities. and in the 
meantime to be aecunmlated : — Held, that the 
tenant for life of the land was entitled to the 
interest of the uninvested persimalty, as from a 
year from the testator’s death. Tucker v, Ihmvell, 
5 Beav. 607, 

'W'liere residue directed to bo laid out in land, 
and in meanwiiile interest there<.>n to be accumu- 
lated, tenant for life held entitled to the interest 
from the end of the year after the testator’s 
death, till residue laid out. Julri/u/fon v. Crrag, 
2 Sim, A S. 396. 

testator directed his executors to get in his 
debts, and to invest the proceeds with the clear 
moneys he should die possessed of in consols, and 
to pay certain annuities out of the stocks standing 
in his name and those purchased by his executors, 
aiidoui of the rents (")f the real estate if necessary ; 
and to accumulare the surplus during the lives (')f 
tlie annuitants (a period which turned out to be 
mure than twenty-one years). Bart of the 
personal estate consisted of long annuities, which 
the executors did not convert, but accumulated 
with the other surplus income till the death of 
the annuitants. The income of the personal 
estate would have been more than sufficient to 
pay the annuitants if the longanimities bad been 
converted : — Held, that the executors were not 



ESTATE— Estate for Life 


was entitled to receive tlie income of all the 
property which the testator hatl in tlie fuuils at 
the date of his will, and in its then state of 


the same rchtrictions and limitations' ami to the 
same extent on which they hold my said estates” : 
— Heltl, tha? long aiinnit-ies and bank stock were 
to be enjoyed in s|K‘cie by the tenant for 
life. Xejrliiv v. Fmfe,wut.L 10 Smi. 3S3 : 12 Jiir. 
1IU8. 


to the testator’s wife for her life, she paying the 
ground rents and })erforriUJig the cuTcmiiits. with 
remainder over to his ne])liew, the testator 
bequeathed the - rents and profits, dividends and 
Interest,” of ail the residue of his property to 
liis wife for her life, with a gift over of rhe 
whole of the residue after her decease to other 
persons : — Held, that the widow was not entitled 
to the enjotTiient in specie during her life of that 
part of the residue, which consisted of leasehol«I 
and other perishable property. })nt that the same 
ought to be coiivei’ted. Pirliup v. Athhison^ 4 
Hare, t)24 ; 15 L. J., Oh. 213 ; 10 Jur. 308. 

A testator, having 34 ]mr cents.. East India 
stock, Hanish bonds, ami other property, be- 
queathed to his wife, during her widowliooil, the 
interest of all the money he had or might possess 
in the funds or other securities. “ And I further 
bequeath to my wife the interest of any other 
property I do or may possess, to be enjoyed by 
her so long as she remains single” : — Held, that 


towards their mainfeiiunce, until their shares 
£>,h(aild beenme vested -Held, that the leasehokis 
were to be enjuyed in specie ))y the tenant for 
life, aiul not to be couverfetl. UoiidetuHifjh v. j 
'rrvmamatHlo^ 2 P>eav. 512. j 

Testattir gave to his wife the whole of thej 
interest arising from his projierty, both real and 
personal, daring her life, and. in ease he should 
die without is>ne he gave, after the death of his 
wife, the whole of his pioperty, both real and 
personal, to his brruhers and sister. The testator 
dies! piwsessed A leavsehold and also of real 
pro|ierty : — Hell, tliat the w'idow was not 
entitled' to the leasehold prt»perty in specie 
during inn* life, but only to the dividends of 
stock to bo purcha.setl with tiie proceeds of the 
sale of ir. Bemt v. 10 Sim. 63(5 ; 0 L. J., 

Ch. 250 ; 4 Jur. 575. 

Testator bequeathed to his widow, subject to 
such annuities and insurances as he washable to 
pay, - all the interests, rents, dividends, annual 
produce and protirs, use and eujoymeut of all his, 
the te.stator's, real and personal estate,” for life, 
and, after giving certain legacie.s, he proceeded 
TO giTm all the lest and residue of his estate and 
■eifeets to his srai-iii-law : — Held, that the widow 
■was entitled to enjoy tlie piojierty of the testator, 
including a leasehold ami a determinable annuity, 
in specie. Pidirrhif/ v. 2 Beav. 31 ; 3 

dur. 331. Ahirmed 4 Ayl, A 0. 280 ; 8 L. J., Ch. 
33G ; 3 Jur. 743. 

A testator, by his will, as to the rest and residue 
■of his moneys, debts, stocks, funds, and securities 
for money, and all other his pei*soual estate ainl j 
e:ffccts, gave and bequeathed the same, ami every 
part thereof, unto trustees, upon trust to permit 
and suller A. to have, receive, and take the 
interest, dividends, and proceeds thereof, during 
her natural life, to her own use ami beneiit ; and 
.lifter the tieath of A., for other persons. The 
residue of the testator’s estate consisted only of 
long aniiuities : — Held, that A. wa.s not entitled 
to enjo}' tlic long annuities in specie, and that 
they ought to be. ^old, and the produce investctl 
for the equal benefit of all parties interested in 
the residue. Jumes v. Gannuon, 15 L. J., Ch. 
217. 

Testatrix bequeathed the residue of her estate, 
.g<X)<ls, chatreb, and eifects, which she should 
be po,ssc.s.sed of, interesteil, or entitled to at her 
decease, to trustees, wdrh verj' qiecial direciions 


East India stock and Danish bonds. Oaltea v. 
Stmehey. 13 Sim. 414 ; 7 Jur. 433. 

A testator began his will by bequeathing the 
whole of his xiroperty to his wife, and afterwanls 
to be equally divided between his children. He 
then gave to each of his children and to his wife 
some pecuniary and specihe legacies, and after- 
wards bequeathed as follows ; tlic property, my 
house 21, 2sorth Street, St. Marylebone, let on 
lease at 48/. a year, 1,000/. new 4 per cents., 
1,500/. ill the 3 per cent, consols, 045Z. in the 
threes reduced, and 20/. per aimnra in the long 
annuities, all this I give to my wife, with the 
residue and interest, shouhl there be any” : — 
Held, that the widow t*:)ok a life interest only in 
the general residue, including the |.>artieulars 
emirneratcrl in the concluding clause, but that of 
those particulars slic was entitled to the enjoy- 
ment in specie. Vuufflhin v. Jiindf 6 Jur. 23. 

A testator gave all his real and personal e.state 
and eifects, upon trusts to pay tlie rents and 
|)rotibs, dividends and interest, to a tenant for 
life, witii trusts over in remainder : ami declared 
: that notwithstanding the gift of his freehold and 
leasehold estates, the trustees might sell them, 
except his dwelling-hriuse, at sucli time as they 
should think lit. the testator's estate consisted 
partly of leaseholtl propei-ty ami long annuities : 
— Held, that the tenant for life w,a.s entitled to 
the onjoyment of the income of both these 
descriptions of propertv in .specie. Burton v. 
Mount 2 Be G. A Sm. 383 : 12 Jur. 1)34. 
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— Held, to entitle the tenant for ^ life to the I residue • consisted of leasehold property, canal 
enjoyment of the^ personalty in specie. Hunt y. ! and insurance shares, and Hutch bonds*: — Held, 
iSuaff, 1 De Cr. & Srii. 219. ^ ^ i that the tenant for life tvas entitled to enjoy the 

A testator bequeathed ail his money, securities : leaseholds in specie, but not the shares or Butch 
for money, money in the funds, household bonds. Mmm y. Hell 2 He G. il. ^ G. 775 ; 22 
furniture, cattle, and all other his personal estate j L. X, Ch. 236 ; 1(> Jur.' 1103. 
and effecis, unto two tiaistees, upon trust to pay A testator gave his frcehoLl, copyhold, and 
Ins debts and legacies, and, subject to the pay- , leasehold estates, and all his stocks, shares, and 
111 exit of^a legacy, to stancl possessed upon the ! personal estate to trustees, in trust to receive the 
trusts after mentioned. He then devised his | rents,” issues, and profits, and thereout to keep 
freehold estates to trustees, upon trust to permit i the houses, &g., in good, substantial, and tenaiit- 
Ins wife to reside at his houscq and to use the able repair, and renew his leaseholds, &c., and 
lauisehold fux’Ditiire, pjate, linen,^ and china then to pay ‘•‘the net incoiiie arising from the 



-. ,rT- ' ■ 1- . ■ ■ rebmlding V**,. 

to sell Ins x'eai est ate, and divide and pay the | the testatods property being at his death invested 
purchase moneys, ‘‘ and pay, assign, or transfer : on insufficient securities, an inquiry was also 
his said money and securities for money, money directed, whether any and winch of the cut- 
in the funds, and |>ersonal estate,” unto his j standing debts due to the testator should he got 
testator possessed long annuities | in. Crowe v. Cruforrl 17 Beav. 507 ; 2 W. B. 45. 

A testator gave the ‘'residue of his estate and 


children. 

and leaseholds : — Held, that they ought to be 
converted into 3 per cents., and that the widow 
was merely entitled to the dividends thereon. 
Mo7*gim Y. Morgan^ 14 Beav. 72. 

A testator, by his will, gave the interest of all 
moneys and securities for money, and the rents 
and profits of all the leal and personal estates of 
which he might die possessed, to his widow for 
life, or during such part thereof as she should 
continue his widow. He gave his son the residue 


e:ffects ” to trustees, upon trust to sell sufficient 
to pay his debts, and after paymejit.to hold “liis 
residuary estate and effects,” in trust to pay 

thereout,” interest, divideiuls, and annual pio- 
duce to A. for life. There was a power to let 
and sell with the consent of A. : — Held, that A. 
was entitled to enjoy leaseholds in specie. Hind 
V. Selhy^ 22 Beav. 373. 

A testator having freeholds, ga%’e ‘‘ all his real 


of his estate and effects. He was possessed of ; and personal estate” upon trust, “out of the 
long annuities and chattel leasehohls : — 14 eld, ! rents and profits of his real and personal estate,” 
that those parts of the property were not to be i to pay his widow sufficient for her maiuteiumce ; 


converted, but that the widow was entitled to 
enjoy them in specie. JIoico v. Howe, 14 Jur. 

■■: 359 .; ■ ■ ■ 

A testator gave all his residuary real estate, 
and his stock, mortgages, and securities for 
money, and ait other liis personal estate and 
effects, to his wife and his son, upon trust for his 

wife for life, subject to an annuity for his son ; ^ , , 

and after her death, as to all the devised and | holds and rail vva\ '"stock in specie! 
bequeathed freehold, and residuary real and : 32 Beav.‘l40. 


and on her death he devised “ all his real and 
personal estate ” to the children -Held, that the 
trustee was not hound to convert the leasehold 
property. Wearing v. Wearing, 23 Beav. 91). 

Hevise of residue of real and personal estate 
on trust to permit A. to “receive and take the 
rents, issues, and profits” for life, with renxaindcr 
over : — Held, that A. was entitled to enjoy lease- 

I'aeheli Y, 


personal estate, of wiiich his wife was to have 
the yearly interest, xxpon trust for his son 
absolutely. The testator left leaseholds as to I his wife 


A testator gave the residue of his estate and 
effects in trust to pay “ the annual proceeds to 
hia for life, and after her death to divide 


which at the time of his death he was liable to | his “ residuary estate and effects ” between his 
the landlord for repairs,^ and they w‘ere after- ; nephews and'nieces ; and he directed that his 
wards jepaired at the w^idow s expense : — Held, ^ nephews, in the division, should take such parts 
first that the widow was entitled to the lease- 1 of the joint property as he held with them. Fart 
holds ill specie ; secondly', that the repairs wore \ of the joint property was leasehold Hehl, tliat 
to be borne Jy the residue, and not by the tenant I the tenant for life wais entitled to enjoy the 



ceeded : 

description it may he at my deaili, 1 bequeath j from one-third” for her life, with remainder to 
the interest and proceeds thereof to ” A. i or life, j his children. And to facilitate the ultimate 
He then gave the “interest and proceeds” to i devise, he authorised them to convert his per- 
otlicrs for life, mid after their deaths he be- 1 sonul estate into money and to sell his leal estate, 
queathed “the said residue ’ to another: — Held, j And he authorised his trustees to permit any 
that A. -was not entitled to the specific enjoy- j part of his personal estate to remain in the state 
ment, and that the whole of the property, after ; of investment in which it might be at his death, 
giving some lomicics. must be emivei'ffvl ttifn nnri +•/% UiTToof nicj 4-1...-. 


A testator gave the residue of his freehold, 
copyhold, and leasehold estates, un<l all other his 
estate and effects, upon trust to pay the dividends 
and interest, rents, profits, and annual produce 
to E, B. for life, with remainders over. This 


w'as not entitled to enjoy leaseholds and peri si 1 - 
ablc property in specie. Llewelltni's Trmrt, In re, 
29 Beav. 171.. 

A. bequeathed to his widow “the interest, 
dividends, or income of all moneys or stock,” and 
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of all the property ■wJiatsoe^?e^ yielding income | together with a policy of iiisnraBce on one ox the 
ar his death.” for her life, the iniJicipal to remain lives, ami all bonuses and atiditions. slie jmyiug 
untouched, and at her death to be divided • the future premiums ; and he directed that, if 
amongst his children : — Heh'h that the widow | she should be married at his death, the house and 
was entitled to enjov the residue in specie. Boijh j policy should be settled on her and her childreii : 
T. 28 Beav. 430. j and he gave the residue of his ijersonal cstate,^^ 

E. devised aiul bequeathed all his freehold, and | including his furniture, to L. After the date of 
leasehold, and personal estates to trustees, and j the will the testator marricti, and he then made 
after directing conversion of his stock-in-trade, ' a codicil, giving tit his wife all the income, di vi- 
and payment of debts, directed that the trustees i dends, and annual proceeds of his entire estate, 
shouhl, out of the annual rents and produce of I and post phoning the payment of ali legacies and 
the real and personal estate, pay to the persons ! the distribution of all estates vested in liiin until 
named certain shares of the rents and produce i after her decease. Subject thereto he coniinned 
for their lives, ami with remainders over in ; and repuldislmd his will. A portion of the } un- 
favour of grandchihlren. The will gave power ! perty consisted of Egyptian 7 per cent, bonds of 
to the trustees to invest all principal moneys the noiuinal amount of 4.t)00/. On p bill by the 
which shouhl arise from his real and personal | widow for the administration of bis estate, aiid 
estate, and deedared that the receipts of the | claiming the enjoyment of all the estate in 
trustees for the purchase-money of the heredita- specie daring her life: — Held, that there was; 
meats and premises sohi should be good <lis- i nothing to exempt the case from the openxtioTi 
charges to the ])urchasers : but it contained no ; of the rale in Hoice v. iJartmouth (J^arV) (7 'S es. 
express trust fi>r sale, and no power of sale was; 137), and that therefore the resitluary estate, 
expressly giveii, 8omc of the leasehold property | including the furniture and bonds, ought to be 
w'as held on terms, of which only eleven years ^ converted, and the income paid to the widow, 
remained: — Held, that the words of gift, which Maeihnuild v. Iinyic, 47 L. J.. Ch. 494 ; 8 Ch. D. 
directed an enjoyment of the leaseiiokl property 101 : 38 L. T. 155 : 2G W. R. 381. 
in specie, were not controlled by the subsequent Held, also. That the bonuses ought to be added 
words in the will, and that the trustees were not to the sum iiisure<I and not taken in reduction of 
bound to convert. Elmores Will, In. rt\ 6 Jur. the premiums : but that the premiums ought not 
(K.S.) 1325 : 3 L. T. 359 : 9 W. li, 36. | to be charged on the rents of the leasehold pro- 

A testatrix directed that the interest and divi- 1 perty, but shouhl be charged upon the policy 
dends of all the residue of her property should ! money. Ib. 

be app>iied by her trustees for the benefit and : Testator, after bequeathing certain leaseholds 
comfort of her sister during her life. Part of the | for years to A., who died in the testator’s life- 
residue so becpieathed consisted of terminable time, and after bequeathing several legacies, 
annuities : — Held, that the aiiiniities must be i gave and bcfiueathed to trusiees all his moneys 
converted, and the income arising from the in- i in the long annuities and other of the public 
vestment of the proceeds paid to the tenant for ' stocks or funds, ready money and securities for 
life. Pidgeon v. Spencer, 16 L. T. 83. : money, outstanding debts, and all the rest, resi- 

A testator gave his rcsi<luary estate to trustees due, and remainder of bis estate and eftects 
in trust to convert into money such parts as ' whatsoever and wheresoever, upon trust, in the 
should not at his decease consist in money or be i tirst place, by sale therecd!, or of so much thereof 
invested in any of the public funds or govern- , as should be necessary for that purpose, to pay 
ment securities, and to invest the same in such ; thereout all his debts, and funeral and testa- 
public funds or government securities as to them ! mentary expenses, and the legacies by him 
should seem most atlvantageous, ami to jtay the i thereinbefore given, and, subject thereto, to pay 
interest, diYidend,s, and annual proceeds of such ; the dividends and interest tiiereof to B. for life, 
residue to his chikhen in equal shares for their j and after B.‘s decease to permit 0. to have the 
lives, and after their deaths upon other trusts : — j dividends and interest for life, and after the 
Pleld, that kmg annuities, of which the testator ! decease of the survivor of B. anti C. he be- 
died possessed, wore within the exception from i queathed the principal of the said trust fund to 
the trust for conversion, and that the tenants for ' the children of D. : — Held, that the tenants for 
life were entitled to enjoy them in specie. WH- \ life were not entitled to the enjoyment in specie 
day V. Sandys, L. R. 7 Eq. 455 ; 20 L, T. 861 ; j of the rents of the leaseholds and the dividends. 
17 W. K. 603*. ^ the stock, but that the leaseholds and stock 

A husband gave the residue of his estate, real ! must be invested so as to bo permanently pro- 
and personal, to trustees to pay to his wife the | ductive for the persons entitled to it according 
rents, issues, and profits for life for her own j to the lirnitati«ms of the will. Snfhodand v. 
absolute use and benefit, and after making be- i Cooh\ 1 Coll. 498 ; 14 L. J., Ch. 71 ; 8 Jur. 1088. 
quests of leaseholds, but not directing conversion, | A husband died on the 20Lh of December, 187B, 
and of moneys, he gave the residue of his estate ; having bequeathed the residue of his personal 
to dve persons named equally. He authorised ! estate to trustees to invest as therein mentioned, 
and em])owered his trustees to allow the moneys i and then to ]>erm{t and empower his wife to 
which he possessed to remain in the .same state | receive “ t!ie dividends, interest and income of 
of investment in which they should iind them at | liis trust nuniey, stocks, funds, shares ami se- 
his decease, unless circumstances should render i euritics ” for her life ; and on her death to permit 
it advisable to dispose of his bank shares. The ; his brother to receive the resiiliie (after the pay- 
testator's estate consisted of a sum of long i ment thereout of certain legacies) of the same 
annuities: — Held, that the widow was not en- 1 dividends, interest and income, for his life, with 
titled to enjoy the annuities in specie, but that ; remainder to one of liis brother s children and 
they must be treated as having been converted ' another legatee as therein mentioned. At his 
at the death of the testator. Porter w Baddeley, | lieath the testator hatl twenty-live shares in the 
5 Gh. D. 642. j Hun Life Assurance Society, and dfty-two in the 

A testator gave specitic bequests by his will, j Sun Fire Insurance Office. The trustees of the 
;'and to his niece a le;xsehold house held for lives * will paid his witlow the dividends on those shares 
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till 1873, wlieii tliey witblield tlie Jaiitian' and I 
July clividemis on the respective shares, on the j 
irru'uiid that it was doubtful whether the divi- 
dends were corpus, or income, of the estate.' The 
<{iieslion depeiuied on the construction of the 
cVanpany's <leed (*f settlement, and ‘on the mode 
in which the company had declared the divi- 
deiids, ivliich were called extraordinary and i 
.spiecial. The resolutions under wdiicli the divi- : 
dends vrerc dieclarcnl were not |>rod.uced to the 
court ; Ijiit it was stated that tliey were identical 
in terms with the dividend warrants : and the 
■warrants spoke of tlie money payable thereunder 
as diividend paid out of prolits. The trustees 
]}aid the money into court ; and the widow pre- 
sen ttal a fjetition prayintr payment of it out to 
hitv: — Held, that the dividemls ivere income and 
nor corpus of the estate and belonged to the 
widown Iloplihi.'t Trudti. In )y. 48 L. J., Ch, 722 ; 
L. K. 18 Eq. dUG : 80 L. T. G27 ; 22 W. E. G87. 

Property continued in Trade.] — A testa- 
tor gave his real and personal estate do trustees 
in trust to permit his wife to receive the annual 
produce, interest, rents and prolits thereof,” for 
life : and after death in trust to stand seised and 
posse.ssed of the said real and personal estate for 
A. and B. And he directed his trustees to carry 
on his partnership trade in which he was en- 
gaged, or such part as they shouhl think proper, 
for the benefit of his wife and those in remainder. 
iSir John Leach held that the wido^v was entitled 
to any increase in the value of the testator’s 
capital which took place between the death 
and the expiration of the partnership, but the 
decision was reversed on a])peal. Jloudti/ y. 
Ch/'r, 4 Beav. 41) ; 10 L. J., Ch. 2t)U. 

By partnership articles the testator’s capital 
%vasdo leraaiu in the concern for eighteen months 
after his death. The tenant for life of the resi- 
<lue was held, upon the terms of tlie will, entitled 
to the profits made during that period. Shirring 
V. 24 Beav. 275 ; 8 Jiir. (N.s.) 927. 

A. authorised his executors to enter into a 
partnership with his brother on such terms as 
they shoukl think fit, and leave his capital therein. 
The executors did so, and the articles of partner- 
ship stipulated that interest at 5L per cent, should j 
be paid on the capital, and that part of the ! 
executor’s profits should be left in the concern j 
•‘as ad<litionai capital” : — Held, that the tenant j 
■for life was entitled to the interest, but that the ' 
share of the profits retained as additional capital 
must, as betwa'en the tenant for life and remain- 
<lerman, be considered as capital, and not income. 
Stnmd V. Gwtjpv.^ 28 J3eav. 180 ; G Jiir. (X.s.) 719 \ 
'2 L. T. 400. 

A testator directed that his widow' should re- 
ceive the income of his property, however invested, 
from the time of his death. The testator w'as a 
member of a partnership, by the articles of which 
accounts were to be taken once in each year. 
Each partner wais then to receive iutei-est on his 
capital, and the remaining profits w'ere to be 
divided equally Held, that the w'idow was 
■entitled to the wdioleof the testator’s share of the 
profits tlivisible at the end of the .current year, 
but that she wms only entitled to interest on 
the capital from the time of the testator’s death. 
Jhhotmn v. Mam, 85 Beav. 594 : L. B. 1 Eq. 
188 ; 12 Jur. (n.s.) 114 ; 14 W. Ik 241. 

A sole trader by his w’ill gave “the annual 
■or, other earnings, proceeds and profits to arise 
f rom„his business,” to one for life, wdfh remainders 
over : — ^Hekl, that, in ascertaining these proceeds 


and profits, interest on lii,s capital in hisbiisIneRS 
was not to be first deducted. Gvr v. LhhUU, 85 
Beav. 631, 658. 

Where a testatrix, after giving specific chattels, 
bequeathed her residuary estate to E.. on trust to 
sell ail the estate, except the lca.sehokl house in 
wEich she find carried on business, declared it to 
be her will and mind that E. should employ W., 
then in her service, to carry on and conduct the 
business until the expiration of the lease, allow- 
ing him a reasonable salary ; and that after the 
expiration of the lease, E. should sell the business, 
goodwill, kc , ; and then bequeathed pecuniary 
legacies, and the residue to the plaintiff : — Held, 
that the plaintiff w'as not entitled to have an 
immediate sale of the leasehold house. Saiindm 
V, llothrrham, 8 Gilf. 557 ; 9 Jur. (N.S.) 66 ; 

7 L. T. 185 ; 10 W. E. 505. 

A testator directed that his business shoukl be 
carried on for the benefit of his wi<low' or until 
her second marriage, with p<’)W'ervS to the trustees 
to cany on the same : aiul to increase or 
abridge his business, and his capital, stock and 
implements therein,” and generally to act “ as 
most advantageous and mostly for the benefit of 
the persons claiming under his will.” He also 
directed that all his debts, funeral and testa- 
mentary expenses, and the “ costs, charges and 
expenses of carrying into effect the trusts of his 
will,” shoukl he paid out of the capital of the 
business : — Held, that the widow w'as entitled 
for life or until second marriage, to the w’hole of 
the profits made by such business after the tes- 
tator’s death ; the cash at the banker’s and 
the trade debts being the assets or part of the 
capital of such business. Diem v. Butneld, 5 
L. T. 741. 

Held, also, that the debts, funeral and testa- 
mentary expenses, and the costs of a suit, should 
be borne out of the capital of such business ; 
the testator having exonerated his residuary estate 
f rom any such or similar charges. 1 h. 

The testator having directed his property to be 
coiiveited and invested, and the dividends ])aid 
to his children for life, with remainder to their 
children after their deaths, and the court being 
of opinion that it w'ould be for the benefit of all 
parties that the business siioiiid be carried on, 
the tenants for life W'ere allowed out of the profits, 
5k per cent, on the cajiital for the time being in 
the business, the surplus to be accumulated and 
to go with the capital. Some of the tenants for 
life had drawui larger sums out of the profits than 
others. It w'as ordered that the drawings should 
be equalised, but no allowance shoukl be made of 
interest on the sums wiiich had been allowed to 
remain in the business. Lamhvrt v. lleiidle, 8 
H. E. 247. 

A direction in a will empow'eiing trustees to 
postpone the sale and conversion of any paid of 
testator’s property for such period as to them 
should seem expedient, justifies the trustees in 
postponing the sale of testator’s business, and in 
eanying on the business with a view to benefit 
the tenant for life, w’ho is entitled to the profits 
till sale. Crowther, In re, Midgley v. Orowther, 
64 L. J., Oh, 587 : [1895] 2 Ch, 56 ; 13 B. 496 ; 
72 L. T. 762 ; 43 W. B. fi7ir;/:'Vk ' " ' ■ ' ' 

A testator devised and bequeathed his real^and 
personal estate upon the usual trusts for sale and 
conversion, the proceedsjo be invested and to be 
held upon trust for his wife for life, and after 
her death for his children. The will contained a ' 
power to postpone the sale and conversion^ of 
the real and personal asud'a’dlreeti^h' that 
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until sale and conversion, the mits, profits and 
income thereof shoald be paid to the' same persons 
and applied in the same manner as the income 
of the trust estate. The will contained no refer- 
ence whatever to tire business of the testator, 
which comprised the bulk of his estate. The 
executors carried on tlie business for nearly two 
years with a view to its sale as a going concern, 
and the cpiestion ai’osc whether the profits of the 
business during that period were to be treated as 
(capital or iiieome : — Held, that the executors had 
power to cari'y on the business for a reasonable 
jmriod with a view to its sale as a going concern ; 
and that, as the testator had expressly directed 
that the profits of his personal estate until con- 
version were to be treated as income, the general 
rule laid down in Ilowe v. JDartmouth (^EcirV) did 
not apply, and therefore the widow was entitled 
to the profits of the business. Chancellor^ In rc^ 
Clituicellorif, Broicn, 5B L. J., Ch. 443 ; 2&Ch. D. 
42 ; 51 L. T. 33 ; 32 W. R. 465— C. A. 

Colliery.] —A father bequeathed all his 

real and leasehold estates, part of which consisted 
of leaschohl collieries, to trustees upon trust, as 
to one moiety for his daughter E. for life, with 
remainder to her husband T. for life, with 
remainder to their eldest son who should 
attain twenty-one absolutely, and in default, 
to the oldest daughter, with power to E. and 
T. to appoint portions to their other children, 
to be raised out of the testator’s real and per- 
sonal estate, and upon trust as to the other 
moiety for the separate use of his daughter C. 
(then a spinster) for life, with remainder 
(subject to a power to C. to appoint a part of 
the income to any surviving husband) upon 
trust for C.’s eldest son, with remainder, in 
default of children, in trust as to the other 
moiety. There was a power in the will to 
appoint portions to bo raised and paid out of the 
“real and personal estates respectively,” and a 
power to C. to appoiiit part of the “rents, issues 
and profits, dividends and annual income ” to a 
sui'viving husband, and a power of advancement 
out of the “ income and annual produce ” of the 
respective moieties. There was also a power to 
the trustees to lease all or any part of the free- 
hold or leasehold estate, and from time to time 
to sell and convert all or any part of the trust 
estates, and, in case the trustees should deem it 
beneficial “ to conduct, cany on and continue 
the collieries,” and “ either to increase or abridge 
the business thereof,” all losses, costs, charges 
and ox[)enses of carrying on the business to be 
borne, paid and defrayetl out of the real and per- 
sonal estate, and to procure any leases of the 
collieries to be renewed, and to continue the 
lousiness thereof after such renewal. The 
trustees carried on the business, and renewed 
several of the leases -.—Held, that the testator 
intended the tenants for life to enjoy the 
profits of the collieries in specie. Thurshu v. 
Thurslnf. 44 L. J. Cli. 289 ; L. E. 19 Eq. 395 ; 
32L. T.i87; 23 W. R. 500. 

A husband bequeathed to his wife a life 
interest in his one-seventh of a colliery of 
which be was a partner. By the deed of part- 
nership, the majority in value of the part- 
ners had power to dispose of the profits by 
adding them to the capital or dividing them 
between the partners or carrying them to the 
separate 'accounts of the partners. For several 
years profits were made, but retained to the 
credit of a profit -and -loss account. After- 


wards profits were dividc<I, but at the death of 
the tenant for life a large sum rcTnainecl lo^ 
the credit of the profit-and-loss account, tlu^ 
greater part of which bad ])een sunk in the 
works of the colliery :-~Held, that the sbar<‘' 
of the testator in the sum standing to the 
credit of the profit-and-loss actcount belonged 
to the persons on titled in remaitidor, and not 
to the e.xeeutor of the tenant for life. Straher 
V. 40 L. J., Ch. 03() ; L. R, G Ch. 503 : 

24 L. T. 763 ; 19 W. R. 761. 

Brewery.] — A bi’cwer, who carried oif 

trade upon leasehold premises, gave his free- 
holds, leaseholds, shares in the brewery, moneys 
and^ personal estate to trustees upon trust, after 
raising an annuity and portions, “ to pay to or 
permit and suffer or well and sufficiently to 
authorise and empower his son and his assigns 
to receive and take the interest, dividends and 
annual income for life.” The court, though of 
opinion upon the context that, if there had 
been no question as to the trade, the son 
would have been entitled to enjoy the lease- 
hold property for life, in specie, yet thinking 
that there was not sufiicient to authorise the 
carrying on of the trade, held, that the 
testators property ought to have been con- 
verted on the testator’s death. Elrkm.au v. 
Booth, 11 Bcav. 273 ; 18 L. X, Oli. 25 ; IB 
Jur. 525. 


Cotton Mills.] — H., having a cotton manu- 
factory and other property situate at H. and 
W., and a freehold estate at B., unconneeteci 
with his manufactory, by will gave to trustees, 
all his freehold estates at B., and also all bis 
freehold and leasehold property at H. and W., 
and all his real and personal estate and effects* 
upon trust to carry on the cotton manufactory, 
for wliich purpose he authorised them to retain 
as much ready money as a capital in the business 
as by them might be considered necessary ; and 
he directed, that at the end of every twelve: 
months, provided his daughters L. and E. were 
living, the profits, if any, and the surplus income 
from the H, and W. estates, after paying the* 
annuities charged thereon, and retaining a^ suffi- 
cient capital to canyon the man ufactoiy, should 
be equally divided between his two daughters ; 
but if the trustees were not inclined to carry on 
the business, they were to let the premises, and 
the reserved capital "was to be equally divided 
between L. and E., and also the surplus rents of 
H. and W. The testator then gave estate B. to* 
his daughter E. for life, remainder to her issue, 
share and share alike ; remainder to Ij. for life,, 
remaiinler to her issue: and if L. should die 
without issue, and E. should leave issue, such 
issue was to have the ^Yhole of the estates in B.. 

H. and W., and all other liis real and persotiaf 
estates and effects ; and if both L. and E. should 
die without leaving issue, “ then the whole of the' 
rents, profits and interests of all my estates, real 
and personal, situate in H., to be paid 

to R. H.” The trustees carried on the manufac- 
tory, retaining a very large sum for capital. L* 
and E. both died without leaving issue .-—Held,, 
that the daughters took absolutciy all the testa- 
tor’s personal estate not retained "by the trustees 
for capital ; but that what was so retained was 
to be considered as annexed to, or as passing 
with, the H. and W. estates to R. H. Anhton v 
HorsJieU, 6 Jur., (K.S.) 355 ; 2 L. T. 1 ; 8 W. R*. , 
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Farming Stock.] — A general residuary be- 

(|iiest, including a leasehold farm, with the stock, 
to be couTerted into money as soon as conveni- 
ently may be, upon trust to pay tlie interest, &c., 
for life, and as to tlie capital for the children. 
The stocik being considerably increased between 
tlie death in April and the sale at Michaelmas, 
it was decree(l that the conversion was in a 
reasonable time ; and the pa,rty entitled for life 
sliould have interest from the couYersion. 
ailmm V. JMf, 7 Yes. S9 ; G E. E. 87. 

A testator directed his trustees to apply a 
sufficient part of his personal estate in carry- 
ing on his farm till the termination of his lease 
therein : and to employ the annual profits for 
the benefits of his wife for life, and then of his 
child,ren ; and, at the end of the lease, to sell 
the stock then on the farm, and apply it upon 
the trusts of the will. The trustees refused to 
act, ami tlie widow carried on the farm ; and, 
after applying a sufficient part for the main- 
tenance of herself ami children, employed the 
rest of the annual profits in purchasing stock, 
so that, at the end of the lease, the stock on 
the farm was of much greater value than that 
which was originally employed in carrying on 
the farm ; — Hold, that the widow was not en- 
titled to the increased value of the stock on the 
farm at the end of the lease, although it had 
arisen in a great measure from the application 
by her of the surplus profits each year in 
purchasing stock. Whltuiff v. 5 Jur. 

1127. 

Under a gift of farming stock to one for life, 
witli remainder over, the first taker does not be- 
become absolutely entitled to such of the articles 
comprisetl in tlie gift as are of a consumable 
nature, but if he enjoys it in specie he must keep 
up the amount of it, and if it has to be sold he 
will only be entitleil to the income produced by 
the proceeds. CorJmyne v, llarnmn, 41 L. J,, 
Oh., 500; L. E. 13 Eq. 432; 2GL.,T. 385; 20 
W. R. 504. 


Money Lent in Breach of Trust] — Timstees, 
•without authority, lent trust moneys at interest 
at 5/. per cent. : — Held, that the tenant for life 
was cntitlcil to the whole intei-est, and that the 
remainderman had no right to insist that the 
excess of tlic interest beyond the dividends 
which would have been produced if the money 
had been invested in consols formed capital. 
Stroiui V. Gwyc)\ 28 Beav. 130 ; G Jur. (N.S.) 
719 ; 2 L. T. 400. ' 


Setting Value on Property.] —A testator gave 
the residue of his real and personal estate to 
trustees, upon trust to pay or permit his widow 
to receive the income and profits, and after her 
death he gave the capital over. The will con- 
tained no direction as to the conversion of his 
estate. Part of the tesbatoi-’s estate consisted of 
12,000/’., invested in a partnership. Under a 
stipulation in the deed of partnership, the sur- 
viving partner gave a warrant of attorney to the 
executors of the testator, securing payment of 
the 12,000 by instalments of 1,500^ a year, with 
interest at 5 per cent, on the unpaid balances : — 
Held, that the rule laid down in Iloicte v. Dart- 
wcmth (AV/rZ) (7 Yes. 137), as applied to this 
case, rc(piired the trustees not to convert the 
property, but to set a value upon it, and to give 
the tenant for life 4Z. per cent, on the value, and 


to invest the residue of the surplus income, pay- 
ing the income of these investments to the tenant 
for life, and appropriating the corpus to the re- 
mainderman. Me/tjBT Y. Blnionso'ii, 5 Dc G. & Sm. 
723 ; 21 L. J., Ch* G78. And see Gihmn v. Dott, 
7 Yes. 89 ; 6 E. E. 87. 

Where a ])art of the assets was so situated 
that it could not be realised immediately without 
loss to the estate, and was producing 5Z. per cent., 
the tenant for life held entitled, in the mean- 
while, to U. per cent, on the value. LUwellijn'if 
Trmt^ In 29 Beav. 171. 

A testator directed his executors to convert 
his personal estate, when and in such manner as. 
they should see fit, with power to sail his sliips 
for the benefit of his estate, till they could be 
satisfactorily sold. He gave liis residuary estate 
to tenants for life, with remainders over, and 
gave his executors power to invest at their dis- 
cretion, or to allow to remain as then invested, 
all his funds in certain specified securities. His 
ships gained considerable earnings after his 
death :~Held, that the tenants for life were not 
entitled to the earning.s of the ships as income ; 
but that they were entitled to interest at 4 per 
cent, on the value of the ships from the testator’s 
death. Bnmn v. Gdlatly, L. E. 2 Ch. 751 ; 17 
L. T. 131 ; 15 W. E, 1188.' 

A testatrix, being jiossessed of reversionary 
interests, berpieatlied tliern to a tenant for life, 
with remainder over. Before the reversionary 
interests fell into possession, the devisee for life- 
died. The reversionary interests having after- 
w^ards fallen in : — Held, that, in estimating wffiat. 
w-as due to the estate of the tlevisec for life, the 
value of the reversions must be calculated as at 
the end of a year from the testatrix’s death, on 
the assumption that they w'ould fall in when they 
actually did ; and that tlie devisee for life was 
entitled to 4/. per cent, on that amount from the- 
death. Wrlqht v. Lamhert G Ch. i). G49 ; 2G 
W. R. 20G. 

Where a will contains an irn])]ied Imt no- 
specific direction for conversion of the pi‘ 0 ])erty, 
and by an innocent mistake it hasbeem left upon 
the original security, and the income enjoyed by 
the tenant for life in specie, the court, upon, the 
mistake being rectified, will at its discretion 
allow the tenn,nt for life interest at the rate of 
4Z. per cent, i-icr annum upon tlio value of the 
property as taken at the expiration of one year 
from the testator’s death. Sufltvrla nd v. CoohCy 
1 Coll. 503 ; 14 L. J,, Ch. 71 ; 9 Jur. 224. 

Residuary personal estate of a testatoi*, which,, 
at the time of his death, stood invested in securi- 
ties not recognised by this court, having been 
valued by the master, as at the period of one- 
year after the testator’s death, the court ordereil 
the interest on the value so taken (not exceeding' 
4 per cent.) to be paid to the tenant for life 
from the testator’s death. Caldeaott v. (Mdroott^, 
1 Y. & C, C. C. 737; 11 L. J., Ch. 414 ; 0 Jur. 
1032. 

Gift of r(3sidue to the testator’s sister, con- 
firmed ill a codicil, but wdth a desire “ that the 
same should be invested in anj’- way rny execu- 
tors think proper,” in ti'ust for her solo benefit 
during her lifetime, and at her <leath for her 
children : — Held, that she wms not entitled to the 
income of leaseholds and other parts of the tes- 
tator’s estate, consisting of investments not usually 
authorised by the court, which had remained for 
some time unconverted, but only to interest on 
their value at 4 per cent. Green v. Britten^ 42 
L, J., Ch. 187 ; 27 L, T. 811. 
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In otlier Cases.] — A testator gave to his 
wife all ajKl cveiy part of his property, m every 
shape, and without any reserve, for her life ; and 
at her death the }>ropeity so left to he divided, 
one-half among certain persons mentioned, the 
other half to he at the sole disposal of his 
wife. Part of the testator’s property was lease- 
hold : — Held, that the persons to whom a moiety 
of the testator’s property was given over were 
not entitled to have the leasehold property sold, 
hut that the widow was entitled to enjoy it for 
her life. CoUuih v. CoUlnti, 2 Myl. & K. 703. 

Part of a residuary estate, settled on one for 
life, with remainder to her issue, consisted of life 
annuities and policies on the lives for securing 
the principal money. The court, seeing it for 
the benefit of all parties, dul not order a sale, 
but directed the policies to be kept up, and that 
the surplus annuities should be paid to the 
tenant for life. Ole ng all v. Barmrd, 5 Beav, 
245. 

Where the testator directed that the residue 
might be employed in any manner his executors 
should think pro^')cr : — Held, that they were not 
liable for not investing it in 3 per cent, consols 
as in ordinary cases. Dtohbmm v. Player^ 
€. F. Cooper, 178 ; 2 dur. 870. 

In a suit for administration instituted by the 
administrator, who was also the first tenant for 
life of the estate uiulcr the will, orders were 
made for the sale of bank stock and Kast India 
stock, and for the realisation of other funds and 
securities, and the investment of the proceeds 
in consols, but such orders were not prosecuted : 
— Held, in a suit by the next tenant for life, 
that the estate of the administrator, plaintiff in 
the first suit, was liable for the loss or damage 
•occasioned to the estate of the original testator 
by the neglect or omission to carry into cficct 
the directions of the said onlers, Sowerhy v. 
Cldytou, 3 Hare, 430 ; 8 Jur, 597, 

Upon the construction of a will : — Held, that 
the testator’s widow was not entitled to enjoy 
the testator’s residuary property for her life in 
.specie. JolLUium v. 2 Coll. 441 ; 10 Jur. 

.279. 

A testatrix gave her ju’operty, with certain 
exceptions, to her granddaughter, and after- 
wards stated “ that her prctperty was in the 
bank and India House ” : — Held (assuming her 
ito take for life), that she was entitled to enjoy 
the Bank and India stock in specie, and that it 
was not liable to be converted into consols. 
Huhhin'd v. Young^ 10 Beav. 203 ; 10 L. J., Ch. 
182; 11 Jur. 177.' 

Tenant for life held to be entitled to the in- 
^come of the real and personal .estate in specie. 
.Bimpsimy. Paries. 11 Jur. 921. 

The testator in the cause, by his will gave 
.and bequeathed all the revsidue of his property, 
-including the lease of the cottage in which he 
.resided, unto his daughter C. for her life, upon 
trust that she shouhl either allow her sister E. to 
jlive with her, rent free, in the said cottage while 
that lease should last, or, if from any cause what- 
ever the said sisters should not life together and 
after tlie .said lease sliould expire, pay to the said 
E. the yearly vsura of 20^,, by equal quarterly pay- 
ments, the first payment to be made three 
months after they should cease to live together, 
or the said lease should have expired ; and after 
the decease of his said daughter C., he gave the 
residue to his said daughter E.-, for her life, and 
after her decease, to his son B. absolutely. An 
administratlonsuithaviugbeeninstitttted against 


the personal representative of the testator, the 
furniture in the cottage was (with the exception 
of certain articles) sold under an order, made at 
the hearing, to sell the personal estate not spcci- 
ficially bequeathed ; and, by the master’s roport, 
it ap])eared that the testator had bc'en only tenant 
from year to yeai' of the cottage ; — Held, on the 
hearing for further directions, that the furniture 
of the cottage was intended to be eiij^jyed by 
the tenants for life as specifically as the lease 
itself, anti that they were entitled to retain in 
their possession the articles of furniture winch 
still remained unsold. Cotton w Cottoiphl Jur, 
950. 

A testator devised his real and y)ersonal estate 
to trustees, upon trust to sell and ])iit out one- 
ninth of the produce in gcnxu-nment or real 
securities, and to pay the interest to A. for life, 
and afterwards to her children. By a codicil, he 
bequeathed a leasehold to the trustees, to hold 
upon the same trusts, in all respects, ami for 
the same persons and subject to the same powers, 
|)rovisoes, conditions and limitations, as the 
above one-nintli : — Held, that A. was not en- 
titled to enjoy the leasehold in specie, but that 
it must be sold and invested for the benefit of the 
partie.s entitled in succession. Murfon, v. Markhy, 
18 Beav. 19fi. 

The rule, that residuary property of a wasting 
nature is to be converted for the benefit of those 
in remainder, will not be followed where tlie 
testator has given indications of a contrary in- 
tention. Simpson v. Lester^ 4 3ur. (N.S.) 1269. 

A testator devised and bequeathed the whole 
of his property, comprising freeholds, leaseholds 
and personalty, to trustees, upon trust for the 
payment of annnitiCvS, and, subject thereto, for 
certain persons for life, with remainder to others, 
their heirs, executors, administrators, or assigns. 
The leasehold property belonging to the testator 
was consiilerablo, and was held for siiort terms ; 
— Held, that there being no indication upon the 
face of the will of any intention on the part of 
the testator that the leaseholds should not be 
converted, the general principle must be applied, 
and. there must be a conversion. Cniig v. 
Wheeler, 29 L. J., Ch. 374 ; 8 W. li. 172. 

A testator gave his pro].)erty to trustees for the 
benefit of his wife for her life, and after her 
decease to be eipially divided among his ten 
children, the object beingthat <liiringthe widow’s 
life she might have the means of bringing up 
her children. One of the children became in- 
solvent, and, on a claim for tlie administration 
of the testator’s estate, filed b}'' assignees in in- 
solvencjq and praying that the widow might be 
ordered to convert certain leaseholds an<I long 
annuities, and to invest the money in court, 
insteatl of enjoying the income in specie ; — 
Held, upon the construction of the will, and 
considering that the testator’s object was to pro- 
vide not only for his widow, but also for his 
children during her life, that she was entitled to 
the income in specie, and that the jilaintifi’s 
were not entitled to costs in prosecuting a claim 
in such a case. I\[arshall v, JJremner, 2 Bm. 
& a. 237 ; 2 W. R. 320. 

Testator gave all his freehold and leasehold 
messuages, lands and here<lit{imcnts, ready 
money, securities for money, stock in the public 
funds, goods, chattels and effects, and all other 
his real and personal estates and effects, to 
trustees, in trust to pay the rents of his free- 
hold and leasehold estates, and the dividemls, 
interest and proceeds of his money in the funds, 
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and other, his said personal estate, to his daughter 
for life, and after her death to stand possessed 
of his said freehold and leasehold estates, money 
in the funds, and all other his real and personal 
estate for the cliiidreu of his daughter, and in 
default of such children in trust to pay the rents 
of his said freehold and leasehold estates, and 
the dividends, interests and proceeds of his said 
stock in the funds, and other his said personal 
estate, to his nephews for their lives, and after 
their deaths in trust to stand possessed of his 
freehold and leasehold money in the funds, and 
other his said personal estate, for their children ; 
and in default of such children, he gave his said 
freehold and leasehold estates, stock in the funds, 
and all other his said real and personal estate, to the 
corporation of S., in trust, as soon as conveniently 
might be after they should come into possession 
thereof, to sell the said fi’cehold and leasehold 
estates, and also to sell, call in and convert into 
money his said stock in the public funds, and all 
other his said personal estate, and to lend the 
same to certain persons, upon the terms therein 
mentioned. The testator at the date of his will, 
and at his death, was possessed of leaschohl 
estates, turnpike securities, bank stock, and 
other personal estate : — Held, that the bequest 
to the trustees was a general residuary bequest, 
and that the leasehold and bank stock ought to 
foe sold, and the proceeds invested in 8 percents. ; 
and an inquiry was directed, Avhether the turn- 
pike securities, were real and permanent securi- 
ties. Jfdh V. 7 Sim. 501 ; 1 L. J., Ch. 

266, 

A direction that the timstees should retain a 
percentage on the rents to be collected, fortihed 
by other expressions in the will, regarded as 
evidence that the testator contemplated the 
enjoyment of the leasehold property in specie by 
the legatees. Chfe v. JJent, 5 Hare, 86. 

Where the general intention is to give a 
■tenant for life interest upon the entire amount 
of a residue, the court has given him the benefit 
•of property which never was realised during 
his life. In the same manner, the court will 
make proper arrangements, so as to make avail- 
ftble for the remainderman the property which 
£the testator intended for him. Cootc v. 3/iUtoto/i 
iZord), 1 Jo. & Lat. 501 ; 7 Jr. Eq. R. 391. 

Where an annuity for a term of years forms 
part of a residue, tlie executors, until they can 
sell it, must invest the payments ; and interests 
tof the investments will belong to the tenant for 
life of the residue, CntwUtj v. Craivleu. 7 Sim. 
427 ; 4 L. J., Ch. 265. 

A testator gave “all liis freehohl, copyliokl 
and leasehold estates, and all other his real and 
personal estate,'’ to trustees, upon trr.st to get in 
all money due to him on “ mortgages, bonds or 
other securities, and rents,” and" after payment 
•of debts and legacies, to Lay out the residue in 
the public stocks or funds ; and as to one-half of 
his freehold, copyhold and leasehold estates, 
and all the trust moneys, Kstocks, fumls and 
.securities, and ail other his real and personal ' 
estates,” upon trust for A. and B. for life, and i 
•“ the inheritance and capital,” after their decease, i 
to be in trust for the children of one of them : 
— Held, that terminable government aimuities, 
and annuities for years charged on parish rates 
and furniture, ckc., forming part of the testator’s 
estate, ought to be converted into consols, but 
that the leaseholds were to be enjoyed in specie. 
Hood Y. Clapliam.^ 19 Bcav. 90 ; *24 L. J., Ch. 
198 ; 1 Jiir. (n.s.) 78 ; 3 W. R. 78. 

YOL. VI. 


! A testator ^ve all his property, both real and 
personal, to his wife for life, and he authorised 
her, with the consent of his executors, to sell or 
exchange any part of his property. After her 
death, he gave all his property, both real and 
personal, to his daughters, and afterwards to 
their children : — -Held, that the tenants for life 
were not entitled to enjoy the property in specie, 
but that the perishable part must bo converted. 
Jehh V. Tugivell, 20 Beav. 84 ; 21 L. J., Ch. 488 ; 
1 Jur. (N.S.) 460 ; 3 W. R, 278. 

A testator gave all his residuary estate, in- 
cluding leasehold estates, some of which were 
reversionary, to his trustees for his wife for life, 
and after her death to be divided into seven 
shares for the benefit of his seven children, and 
if W., one of his sons, should die under twenty-, 
one, his share to accrue to the testator’s other 
children living at his death, or their issue. The 
shares of the daughters were settled. The 
hotchpot clause provided that his son J. and his 
daughters H, and 0. should bring in 1,OOOL 
each before division of his residuary estate, W. 
died before the testator under twenty-one. The 
other six children survived him and attained 
twenty-one. C., one of the daughters named in 
the hotchpot clause, and her husband died in the 
widow’s lifetime leaving children. The widow 
died in 1865 : — Held, first, that the trustees were 
not bound to have converted the leasehold pro- 
perty on the death of the widow ; secondly, 
that the share which accrued to the daughters 
of the testator on W.’s death was subject to the 
settlement trusts declared concerning their 
original shares ; thirdly, that the hotchpot 
clause applied to the children of C., so that tiiey 
must bring in 1,000k before a division of the 
testator’s residuary estate. Lane y. JBroiori, 23 
L.T. 152. 

.Where a railway company took leaseholds, 
whereof one was tenant for life in specie, the 
court directed that the invested purchase-money, 
or so inuch as from time to time remained, and 
the^ interest thereon should, in each year, be 
divided by the number of years which would 
have remained yet ixnexpired of the lease, had it 
still existed, and that the amount of the quotient 
should be paid yearly to the tenant for life. 
LitUemod v. Pattmm. 10 Jur. (N.s.) 875 : 10 
L. T. 875. 

Where a term of years is bequeathed to a 
legatee for life with remainder over, and the 
legatee for life having joined with the executors 
in selling and assigning the term to a purchaser 
for a sum of stock survives the duration of the 
term, the legatee for life, and not the legatee in 
remainder, is entitled to the stock, although the 
latter was not a party to the sale. Phillips v. 
Sargent^ 7 Hare, 33. 

Rents.] — A receiver over a life estate 

continued in receipt of the rents after the death 
of the tenant for life, whose widow subsequently 
obtained a decree against the remainderman, 
appointing the same receiver over the lands, for 
an arrear of jointure Held, that the rents 
received by the receiver between the death of 
the tenant for life and the decree belonged to 
the remainderman as bygone rents. Guinness v. 
Cottbujhmn^ Ir. R, 7 Eq. 109. 

Rents and Royalties.] — The owner of an 

estate contracted to lease coal to be worked by 
instroke from adjoining mines in the occupation 
of the intended lessees. The owner died before 
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his coal was reached or the leases granted,: — 
Hold, that the tenant for life, under his will, 
though impeachable for "waste, was entitled to 
tlie rents aiid royalties. Komey^-Tynte^ In re, 
Kemey,^IPijnte v. Kemeys^Tyi^fe, 61 L. J., Ch. B77 ; 
[1802] 2 Ch. 211 ; 66 L. T. 752 ; 40 W. E. 423. 

hents and royalties of bricMelds, one of which 
had been leased by the testator and the other by 
trustc.es of his will under a power held to belong 
to flic tenant for life. Cowley (^IJarl) y. Wellealeii, 
85 Bear. 635 ; L. E. 1 Eq. 656 ; 14 L. T. 425 ; 
14 W. E. 528. 

Fines on Eenewals.] — Lands let on lease 

for lives, with right of perpetual renewal at the 
same rent on payment of a hue on the dropping 
of each life, were settled to the use of A. foi* life 
with remainder over, and the settlement contained 
powers of leasing at rack rent only, and of sale 
and exchange, with a declaration that moneys 
arising from any sale should be laid out in land 
to be settled to the same uses : — Held, that the 
tenant for life was entitled to all hues payable 
on renewals, under the original lease, during his 
life. Brirffstoehe v. Brk/sfode, 47 Ia J., Ch. 817 ; 
8 Ch. D, 357 ; 38 L. T. 760 ; 26 W. E. 7C1>-C. A. 

Fines of Copyholds.] — Fines paid to 

trustees as lords of the manor on the enfran- 
chisement of copyholds by pei'sons admitted 
before the 1st duly, 1853, pursuant to the Co])y- 
hold Act, 18.52, treated as income. Cowley 
(AJhrQ V. Wellcdey, 35 Beav. 635 ; L. E. 1 Eq. 
656 ; 14 L. T. 425 14 W. E. 528. 

Wastes of Manor.] — Proceeds of sale of 

gravel and earth taken and dug from the waste 
lands of a manor, according to custom pursued 
by testator, held income and not corpus. Ih, 

Heirlooms.] — A tenant for life of heirlooms 
will not be required to give security for the heir- 
looms, but only to sign an inventory, unless there 
is reason to suppose that the heirlooms will be in 
danger in his possession. Temple v. Thrlny, 56 i 
L. J., Ch. 767- ' ! 

Practice as to tenant for life giving security 
for heirlooms. Conduit t v. Soane, 1 Coil. 285 ; 13 
L. L, Ch. 300. 

Jewellery and otlier articles wove given by 
deed to trustees in trust, after the death of a 
person who had the use of them for life, for sale, 
and the proceeds of the sale to be held intrust 
for an infaint, with a gift over in the evezit of tlie 
infant dying under twenty-one. The tenant for 
life threatened to pledge them, and the trustees 
refused to deliver them to her : — Held, that they 
w^'cre bound to deliver them to her, she under- 
taking not to pledge them. Kay v, WatJiims\ 17 
W.E."983. 

See further Settlement and Settled Land, 

c. Outgoings, 
i. Bent 

Incidence of Liability for,] — Whore a testator 
directed his executors and trustees to arrange his 
affairs and manage his estate, and to retain 
certain specified leaseholds held on ground rents, 
and to let them on lease at fair rentals, and to 
pay the income derived from them to his wife 
for the beziefit of herself and her children during 
her life, and after her decease to divide' his estate 
equally between his children, it was held that 
the words, “income to be derived” from thei 
premises, meant not the whole income, but the i 
* t ,11 P & 


' income after deducting all proper outgoings, and 
that the widow must, as from the testator's death., 
bear the cx]>cnse of the ground rents, rates, faxes,, 
insurance .and otlier outgoings on the lenselmlds.. 
lleddlnq. In re, Thompson v. Jteddiny, 6r> L. J.. 
Ch. 46(‘); risi)?] I Cli. 876; 76 L. T. 33U ; 45 
W, E. t57. 

A te.stator bccjueatlied all debts which should, 
be due to him, and all ehariels which should })e 
in his posscssi(m, and all other personal pro})erty 
to wiiich he should he entitled at his <lt'e.(‘ase, to 
his wife and her assigns ahsoluteiy ; and ho 
devised all his real proiierty and estates t.o lier 
for life, with remainder over in fee, and at>poin1e(l 
his wife executrix, who proved the will, and v/ent 
into possession of the real estate. Tlio testator 
was a lessee for years of a house, which he ha<-l 
underlet at a rent lower than that reserved 1)7 
the lease. The personal estate being iusutheient 
to pay the rent : — Held, that the wife was liound 
to keep down the rent of the house out of the- 
rents of the real estate in exoneratioji of the 
inlieritaiiee. Fairflouyh v. Johnstone, ItJ Tr. Ch. 
E.442. 

A testator directed his executors and trustees 
to allow Ids wife, it’ she pl.ease<b to o(*(mpy Iiis 
leasehold house during her life, with the use of 
the furniture, and after her death the same 
might be sold and the ])rocceds divi<led among 
Ins children : — Held, that the widow was lialde 
to pay the rent ami taxes during the ])erio<l she 
occupied the premises, and to keep them in such 
repair as a tenant would he liable for in tlie 
absence of express contract ; but tliat it wa,K the 
duty of the ti’ustees, and not of the wi<low, t;o keep 
the premises snfiicientlyinsured, Jeunew Jiar'uaj 
(62 Ij. j., Ch. 50 ; [189*3] 1 Ch. 61) not followed. 
Kinyham v. Kinyliam, [1897] 1 Ir. E. 170. 

Eent Due at the Bate of the Settlement.]-— 
A testatftr had leaseholds ; one he assigiuid to his 
partner, who, after the testator’s death, took 
another ijai’tner, A., and became bankruizt. The 
bankrupt repudiated the leaseholds, ami .A., under 
the direction of the court, paid 10<V. to the 
executors to z'cleaso him from liability, a.nd 
reassigned the lease to the executors. The 
testator had bc(p.ioa1hcd his zesidne for life, with 
reraaimle!' over : — Held, that as to rent due ,a1 
the death of the testator, atid such subsequent 
rents and dilapidations, the corpus, awl not the 
tenant for life, must bear them. Allen v. KniUe^ 
ton, 4 .‘Drew. 226 ; 27 L. J., Ch. 297 ; 4 Jur. (n's.> 
79 ; 0 W. E. 272. 

ii. JDllaindations and Itepalrs. 

Arising from Permissive Waste,] — An action 
on the case does not lie for permissive waste. 
Crihson V. Wells, 1 Bos. k P. (n.k.) 290 ; 8 E. E. 801. 

The estate of a legal tenant for life is not 
liable for pc;rmissive waste. A legal tenant for 
life of laud, upon whom no express duty to 
repair was imposed by the will under wliic:!! her 
estate was derived, died leaving the buildings 
upon the land in a dilapidated condition. In 
the admim'stration of her estate the remainder- 
man in fee claimed from her executor com- 
pensation by way of damages for permissive 
waste : — Held, that the claim could not be sus- 
tained. Woodhouse v. Wa.lher (5 Q. B. I). 404,. 
407), and Yellowly v. Goioer (11 Ex. 274), dis- 
cussed. Cartwright, In re, Avis v. Keiuman, 
58 L. J., Ch. 590 ; 41 Cli. .D. 532; 60 L. T. 891 ; 
37 W. E. 612. 
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Account against the representative of tenant 
for life, without impeachineut of waste, of dilapi- 
dations permitted by him in and about the 
mansion-house, refused. Laiusdoivne v. Ldnii- 
downe, 1 Madd. IIG; 1 Jac. & Walk. 522; 15 
K 11. 225. 

A house was devised to X. for life, subject 
to a condition to keep it in repair, with re- 
mainder to A. for life with remainders over, the 
estates being all legal ; — Held, that A. had ho 
remedy in equity against X. for breach of the 
condition- Ju/uicndet/ v. WUUa 39 L. J.. 
Ch. 7SS ; 23 L. T. 39 J 18 W. E. lOlG. 

A court of CiiLiity will not interfere at the 
instance of a remainderman, in cases of per- 
missive waste, either by injunction or to give 
satisfaction against an equitable tenant for life 
in p<.>ssession. Pounfs v. Plagrave^ 1 De G-. M. 
k G, 4.48 : 2 Eq. ll 1204 ; k L. J., Ch. 142 ; 

2 W. E. 700. 8. P., Godfrey^ Ex parte ^ Warren 
V. Jludall, 1 J. & H. 1*'; 29 L. J., Ch. 543 ; 6 
Jur. (N.S.) 395 ; 2 L. T. G03 ; 8 W. E. 331. Contra 
Caldwall V. BayVm, 2 Mer. 408 ; 16 R. R. 189. 

Incidence of Repairs.] — Tenant for life, 
choosing to reside in mansion-house, must sub- 
mit to expense of repairs done by himself. 
mhlert V. Coohe, 1 Sim. k S. 552 ; 24‘R. E. 225. 

An agreement for letting a farm having been 
sanctioned by the court, the tenant for life was 
allowed the expense of permanent repairs done 
to the house and buildings out of stock settled 
upon the same trusts. Maenolty v. Fltzherlert, 
27 L. J., Ch. 272 ; 3 Jur. (N.s.) 1237. ' 

Devise of lands to successive tenants for life, 
and then in strict settlement : — .Held, that 
although the mansion-house was inadequate to 
the income of the devised pj’opcrty, and was 
also dilapidated, the tenant for life was not 
authorised to employ towards improving or 
repairing the mansion-house any part of the 
capital of funds directed by the testator to be 
laid out in the purchase of lands to the same 
uses. Eunue v. Eimne^ 7 De G, M. ik G. 207 ; 

3 Eq. R. 760 ; 3 W. R. 380. 

It is not proper to keep up the mansion on a 
settled estate, as a residence, during the minority 
of the tenant for life. Bennett v. Wyndham^ 
23 Beav, 521. 

A tenant for life in remainder cannot charge 
upon the inheritance money expended by him 
in repairs, which ought to have been perfoimed 
by a p.rior tenant for life, unless the expense 
was occasioned by wilful waste done by him. 
Sharsluao v. GiUh. 1 Kay, 333 ; 2 Eq. R. 314 ; 
23 L. J., Oh. 451 ; IS Jur. 330. 

A testator gave all his personal estate to 
trustees upon trust' to convert and invest ; and 
to pay the annual produce thei-eof to his daughter 
during her life ; and, subject thereto, and to the 
power (which was afterwards exercised) to 
appoint an estate for life to the daughter’s 
husband, in trust for her children. And the 
testator declared that the trustees should, with 
the consent of his daughter, invest any of the 
trust moneys in (amongst other securities) the 
purchase of freehold lands. And in case any 
of his personal estate should be laid out in the 
purchase of lands, such lands should be liable 
to a trust for sale, in order that his x><2raonal 
estate so laid out might, notwithstanding such 
investment, retain for the purposes of his will 
-the character of personal estate. The bulk of 
the trust moneys was laid out, with the consent 
of the daughter, in the purchase of freehold land. 


After the death of the daughter, and during 
the life of her husband, some of the buildings 
on the land were very much out of repair - 
Held, that the tenant for life was not bound to 
put the property in repair, but that such repairs 
as were necessary should be done by the trustees, 
and the costs thereof def raju^d out of the residuary 
])ersoiialty, by mortgage of the land or otherwise. 
Free man. In re, BUnond v, Neadmrn, 67 L. J.,, 
Ch. 14 ; [1898] 1 Ch. 28 ; 77 L. T. 460. 

Dilapidations existing at the Date of the* 

Settlement.] — A testator gave land to tenants- 
, for life, with remainders over, and directed his 
I trustees out of the rents and prolits to keep tlic- 
buildings in good repair : — Hehl, that those- 
buildings which were in bad repair at his death, 
must he put into good repair out of the rents- 
and prolits. Coohey. Cliolinondeley, 4 Drew. 326 ; 
27 L. J., Ch. 826 ; 4 Jur. (N.S.) 827 ; 6 W.E. 802.. 

The testator at the time of his death was- 
under liability under covenants in leases to- 
repair, and a sum of 91Z, 6 a*. Sd. was found diie^ 
from him in respect of dilapidations : — Held,, 
that the tenant for life was not bound to pay 
that sum out of her income, but that it was 
payable out of the corpus- of the residuary per- 
sonal estate. Pinfold v. Shillinyford^ 46 L, J., 
Ch. 491 ; 25 W. R. 425. 

A testator gave the residue' of his real and 
personal estate upon trust to permit his wife to 
receive the rents, issues and prolits, interest, 
dividends and annual proceeds, after paying 
all outgoings ; and after the decease of his said 
wife, as to all the said residuary real aiul per-, 
sonal estate, of which she was to have the clean 
yearly income for her life, subject as aforesaid,, 
upon trust for his son absolutely. The testator 
had leaseholds and fi*eeholds. The leaseholds- 
being dilapidated at the death of the testator 
the wife repaired them, under notice from the 
superior landlord : — Held, that the amount ex-, 
pended in repairs might be charged on the 
estate. Harris v. Poyner, 1 Drew, 174; 21 
L. J., Ch. 915 ; 16 Jur. 880. 

A testator beqiieatlied certain leaseholds to 
trustees upon trust for his widow for life, and 
after her death upon trust to sell and to divide 
the proceeds as therein incntioned. And the, 
testator authorised his trustees, “p.rovidi]ig they 
should deem it advisable,” to sell any portion of 
his short leasehold messuages. At the time of 
the death of the testator these leaseholds were in 
a very bad state of repair and the tenant for 
life onH did sufficient repairs to keep them in a . 
like state ; — Held, that the tenant for life was , 
under no legal obligation to put the Icaseliolds 
in such a state of repair as to satisfy the cove- 
nants in the leases. Courtier, In re, Coles v. 
Courtier, 56 L. J., Ch. 350 ; 34 Ch. D. 136 ; 
55 L. T. 574 ; 35 W. R. 85 ; 51 J. P. 117—0. A. 

As between a tenant for life of a leasehold^ , 
specifically bequeathed, and the general assets , 
of a testator, there is no equity in favour of the , 
latter to throw on the former the obligation of 
putting the leasehold premises, which were, 
dilapidated at the time of the testator’s death,' 
into repair. B rereton v. [18951 1 Ir. R. 
518. 

Where there is an Express Obligation to 

Repair.] — Reversioner of leasehold renewed lease , 
in his own name, and covenanted to repair with 
privity of tenant for life : — Held, he was to be 
considered as having entered into the covenant 
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on behalf of the tenant for life, and the' latter's 
estate was liable for dilapidation occasioned by 
his iicg:lect to repair. Marsh v. 2 Sim. & S. 
87 ; 2 L. J. (O.S.) Ch. 191 ; 25 E. B. 160. 

When a tenant for life of leasehold houses is 
allowed by the trustees to receive the rents, and 
the houses are not kept in a proper state of repair 
according to the covenants of the lease, the court 
will, at the instance of one of the trustees, 
appoint a receiver of the rents for the purpose of 
enforcing the proper repair of the houses. Fowler, 
In re, Fowler v. Odell, 16 Oh. D. 723 ; 44 L. T! 
99 ; 29 W. R. 801. 

A. B. being devisee for life of premises, with 
a condition against committing any manner of 
waste, and for keeping the same in good and 
tenantable repair, became lunatic, and the pre- 
mises 'Were subsequently destroyed by accidental 
tire. A petition was then presented by the com- 
mittee of the person, who was also remainderman, 
praying a declaration that the premises ought to 
be rebuilt at the expense of the lunatic’s estate, 
and a reference as to the amount of such expense, 
and out of what fund it ought to be defrayed. 
'The Lortl Chancellor made an order for the 
reference, holding, that the words of the will 
. created an obligation ujiou the tenant for life to 
rebuild the premises, and that the question of 
such liability was rightly brought before the 
. court on.the petition. SkbiqUii, In re, 3 Mac. c\: G. 
221 ,* 20 L. J., Ch. 142 ; 15 Jiir. 958. 

A testator directed his trustees to allow A. to 
. occupy a mill, so long as he should think proper 
to do so, “ he nevertheless keeping the premises 
in good and tenantable repair, and paying” a rent 
of iOOZ. A. accepted the gift, but the premises 
wem afterwards totally destroyed by accidental 
fire : — Held, that A. was bouiul to reinstate them, 
and was liable for the rent in the meanwhile, 
and that he could not escape from the liability 
to rebuild by decliningany longer to retain them, 
Greqq v. (Joates, 23 Beav. 33 ; 2 Jur. (N.S.)964; 
4 W.*R. 735. 

A testator gave his freehold, copyhold and 
leasehold estates, and ail his stocks, shares and 
personal estate to trustees, in trust to receive the 

rents,” issues and profits, and thereout to keep 
the houses, &c., in good, substantial and tenant- 
able repair, and renew his leaseholds, &c., and 
then to pay ‘The net income arising from the 
residuary real and personal estate” to his wife 
for life : — Held, that all ordinary repairs were to 
be paid out of the income, but not such extra- 
ordinary repairs as would amount to rebuilding 
the houses. Crowe v. Crisforcl, 17 Beav. 507 ; 2 
W. B. 45, 

A testator devised to his wife for life two 
freehold houses with the buildings, land and ap- 
purtenances thereto belonging, “ she keeping the 
;Same in good and tenantable repair.” ""The 
testator directed the property to be sold by his 
trustees after the death of his wife, the proceeds 
to be held upon the trusts mentioned in his will. 
After the death of the testator his widow entered 
into possession of the property and continued 
therein until the date of her own death. It was 
then discovered that the property \yas in a dila- 
pidated condition. Evidence was adduced to 
shew that the greenhouses were wholly neglected 
and in complete disrepair at the time the testator 
purchased ; that he never intended to put the 
same into repair, hut had thought of having them 
puilfMl down : — Held, that the fact that the tes- 
taior did not himself keep the greenhouses in 
good and tenantable repair could not be regarded 


as an excuse for his widow not doing so, having 
regard to the ex])ress direction contained in tlie 
will ; and that, therefore, her estate was liable for 
the amount of the repairs rcc[uired. Fradhrooli, 
In re, Loch v. Wlllh, 56 L. T. 10(>. 

Where a will contained a direction that the 
tenant for life of the settled estates should from 
time to time keep the inansion-honse, outbuildings, 
parks, grounds, fences, gates and appurtenances 
thereto belonging in good and substantial repair, 
order and condition : — Held, that no obligation 
was thereby imposed upon the tenant for life to 
scour and cleanse an ornamental lake situate in 
the park near the mansion-house wdricli had been 
allowed to become foul and choked with weeds, 
mud and filth, the state of the lake at the tes- 
tator’s death having to be taken into considera- 
tion. Dashioood v. Muqtdao, [1891] 3 Ch. 306 ; 
64 L, T. 90. 

Where a testator directed his executors and 
trustees to arrange his affairs and manage his 
estate and to retain certain s})ecified leaseholds 
held on ground rents, and to let them on lejise at 
fair rentals, and to pay the income to be derived 
from them to his wife for the benefit of herself 
and her children during her life, ainl after her 
decease to divide his estate equally between his 
children, it was held that the words “income to 
be derived” from the premises meant not the 
whole income, but the income after deducting ail 
proper outgoings, and that therefore the widow 
must as from the testator\s death bear the expense 
of the ground-rents, rates, taxes, insurance and 
other outgoings on the leaseholds. Bariiuj, In 
re, Jenne v. Baring (62 L. J., Ch. 50 ; [1B93] 
1 Ch. 61) commented on. Courtier, In re, Coles 
V. Courtier (56 L. J., Ch. 350; 34 Ch, D. 136) 
distinguished. Beddinq, In re, Thompson v. 
Bedding, 60 L. J., Ch. 460 ; [1897] 1 Ch. 876 ; 76 
L. T. 339 ; 45 W. R. 457. 

Other Matters.] — Where a tenant for life, 
under a covenant to repair, had permitted dila- 
pidations to take place on the property, an 
ap})lication by trustees under 22 & 23 Viet. c. 35, 
s. 30, on behalf of a remainderman (an infant) 
for permission to effect a compromise as to the 
damage done, and thus prevent the necessity of 
a suit, was granted. Cross's Settlement, In re, 10 
L. T. 405. 

Moneys directed by a will to be laid out in the 
purchase of land to be settled to the same uses as 
those declared concerning estates thereby devised, 
and monej-'s arising from the sale of parts of the 
devised estates under a power conferred on the 
trustees by a private act of parliament, may be 
ordered by the court to be applied in erecting 
new buildings on the devised estates, or in 
rebuilding such as arc actually in a ruinous 
condition ; but as it is the duty of the tenant 
for life to keep the buildings in repair, and to 
reinstate the mansion-house if damaged by tiro, 
the court will not order any of the moneys to be 
applied for either of these purposes. Brahe 

V. Trefusis, L. li. 10 Ch. 364 ; 33 L. T. 85 ; 23 

W. B. 762. 

iii. Other Outgoings. 

Tenant Right.] — An owner in fee demised a 
farni for seven years, and agreed at the expiration 
of the term to pay for the tenant’s property in 
and upon the farm at a valuation. He devised 
the land to trustees for a term of 1,000 years upon 
trust to raise money in aid of his personal estate 
for payment of debts, funeral and testamentary 
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expenses, and legacies, and sabject thereto to the 
plaintiff for life, with divers remainders over. 
On the testator’s death the plaintiff took pos- 
session. On the expiration of the term a new 
tenant could not be found. The plaintiff paid 
the outgoing tenant for his property in the farm, 
and claimed to be repaid the amount out of the 
testator's estate : — Held, that the liability to pay 
the outgoing tenant was a liability attaching to 
the land, and that the landlord for the time 
being was the person primarily liable ; that the 
plaintiff, being in receipt of the rents and profits, 
was the landlord, and not the trustees of the 
term, that he therefore was the person primarily 
liable, and ha<l no claim to be repaid wholly or 
in part either out of the testator’s estate or by 
the persons entitled in remainder. Mamel v. 
Kovtim, 52 L. J., Ch. 357 ; 22 Ch. D. 7G9 ; 48 
L. T. 654 ; 31 W. R. 325— C. A. 

Costs of Opposing Bill in Parliament.] — The 
tenant for life of a settled estate is not entitled 
to throw upon the estate his costs of opposing in 
parliament a bill brought in by a public company 
for taking part of the estate. But he is entitled 
to charge the estate with the costs, charges and 
expenses, properly incurred by him in or about 
an arbitration entered into between him and the 
compaii}' under the provisions of the liUnds 
Clauses Act regarding the value of the land, on 
the ground that under the act he is made the 
fiduciary agent for such purposes on behalf of the 
estate. Berkeley's (^EarV) Will, Li re, 44 L. J., 
Ch. 3 ; L. E. 10 Ch. 56 ; 31 L. T. 531 ; 23 W. E. 
195.: , - ■ ■ 

Drainage Expenses.] — A testator gave free- 
hold and leasehold houses, bonds and consols on | 
trust to pay the income after deducting ordinary ! 
outgoings to his widow for life : — Held, that the ' 
tenant for life must bear the cost of drainage 
work required to be done to one of the leasehold 
houses by the vestry under the Metropolis Local 
Management Act, 185.5, s. 73. Crawley, In re, 
Aeton V. Crawleij, 54 L. J., Ch. 652 : 2S Ch. D. 
431 ; 52 L. T. 460 ;■ 33 W. E. 611 ; 49 J. P. 598. 

Expenses of Making a Street.] — By leases in 
1875 and 1877, of two houses abutting on a 
private road, the lessee covenanted to ])ay all 
rates and taxes, and to keep up the ]'oad. In 
1882 the lessee executed a deed of gift of the 
two houses to his son upon trust for tiie father 
for life, he paying “ all outgoings and performing 
the covenants in the leases,” and after his death 
upon trust for the son absolutely. In July, 1884, 
the local board served notices on the father under 
s. 150 of the Public Health Act, 1875, requiring 
him to make up the portions of the road on 
which the houses abutted ; but the notice was 
not complied with, and the board themselves 
did the work, wliicli was completed in February, 
1875. In June, 1885, the father died, and the 
son entered into possession of the liouses. In 
September, 1886, the son was served by the 
board with notices assessing a sum on each house 
ft')r the proportion of expenses of making rq) the 
road, and in February, 1887, he was served with 
demands and orders for payment of the assessed 
ainounls by instalments, with interest : — Pleld, 
in an action by the son claiming payment of 
the assessed expenses out of the father’s estate, 

. (1) that the expenses were not a debt due from 
the father’s estate, inassmuch as the relation of 
debtor and creditor was not created by the 


Public Health Act, 1875, between the board and 
an owner of property for expenses incurred 
by the board ; and (2) that the clmrge of the 
expenses under s. 257 could not be recovered, by 
the son against the estate of the tenant for life. 
JBoor, In re, Boor v. Ilopldus, 58 L. J Ch, 285 ; 
40 Ch. D. 572 ; 60 L. T. 412 ; 37 W. E. 349 ; 
53 J. P. 467. 

Fences.] — Expense of fencing waste lands of 
a manor granted to a trustee for the benefit 
of the estate, held payable out of corpus. CoW’^ 
ley (Bari) v. Wellesley, 35 Beav. 635 ; L. E. 1 
Eq. 656 ; 14 L. T. 425 ; 14 W. E. 528. 

Sanitary Works,] — The cost of the execution 
of sanitary works required by a local authority 
under the powers of the Public Health (London} 
Act, 1891, falls, as between tenant for life and 
]‘emainderman of the premises in 3'espect of 
which the works are executed, upon the corpus 
of the property. Berer, In re, Cord well v. Lecer, 
66 L. J., Ch. 66 ; [1897] 1 Ch. 32 ; 75 L. T. 383 ; 
45 W. E. 172. 

Insurance of Buildings, &e.] — See lied ding, 
In re, Thompson v. Beddlny, 66 L. J., Ch. 460 ; 
[1897] 1 Ch. 876 ; 76 L. T. 339 ; 45 W. li. 457 ; 
Freeman. In re, 67 L. J., Ch. 14 ; [1898] 1 Ch. 

, 28 ; 77 L. T. 460 ; and Xlnyham v. Klnyham^, 
[1897] 1 Ir. E. 170, supra. 

Incidence of Debts and Interest thereon.]— 
Upon taking the accounts in a suit to administer 
real and pci’sonal estate, if a question arises- ■ 
between the tenant for life and tiie remainder- 
man as to the proper mode of ap[)lying tlie per- ■ 
sonal estate, the court will, if the justice of the 
case require it, for the purj.)Ose of seeing to what 
extent and in what form the real estate is to be 
exonerated by means of personalty, investigate 
the application of the persona,! estate, and pro- 
ceed, as a general rule, upon the principle of 
applying the capital of the personal estate to pay 
the principal of <lebts ainl the iiicomc of the 
personal estate to pay the interest of debts. 
Shore v. Shore, 4 Di'ew. 219 ; 26 L. J., Ch. 386 ; . 
5 W. E. 250. S. C.. on further consideration, . 
4 Brew. 501 ; 28 L. J., Ch. 940 ; 7 W. E. 390. 

As between tenant for life and remainderman, 
the interest of the testator’s debts must be borne ^ 
by the income, as from the day of his death.. 
Barnes v. Bond, 32 Beav. 653. 

The rule that in adjusting the accounts of 
a testator’s estate between the tenant for life, 
and the remainderman, the debts and legacies 
are to be taken as having been paid, not out 
of capital only, but with such portion of the 
capital as together with the income of that por- 
tion for one year is sufficient for the purpose, is 
not affected by the circumstance that the debts 
and legacies have been paid before tlic expiration 
of a year from the testators death, and that the 
income from the continuance of the estate iti the 
business carried on by the testator lias greatly 
exceeded 5 per cent., so that the rule operates 
unfavourably to the tenant for life. Lambert v, 
Lamlert, 43 L. J., Ch. 106 ; 16 L. R., Eq. 320 ; 
21 W. E. 748. 

Where a testator expressly or in effect gives 
income-bearing property in specie to one for life, 
with remainders over, sabject to debts or other 
liabilities, it must be considered, for the purpose 
of adjxisting the relative rights of the tenant for 
life and remainderman, that an adequate portion 
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of the property is at the moment of the testator’s contemplated by the testatrix. Bent v. BeM^ 30 
death appropriated with all its future income, to Beav. 303 ; 31 L. J., Ch. 430 ; 8 Jur. (N.s.) 786 ; 
meet such of the debts and liabilities as are 10 W. E. 375. 

theii ascertained ; but the tenant for life is When during the minority of a tenant for life 
entitled to the income of so much as is set apart part of the income has been expended under the 
to meet contingent liabilities. Allliiuwn'^ . Wkit-^ order of the court in improving property, the 
tell., 36 L. J,. Ch. 929 ; L. E. 4 Eq. 295 ; 16 L. T. court has no power to declare the sum so 
695. expended a charge on the property, even, though 

Where a residue becomes settled, the above the tenant for life dies an infant and the order 
rule applies to so much as at the moment of the may have been made in the pi'esence of 
death of the testator who settles it is in a proper remainderman. Floyer v. L. E. S Eq. 

state of investment ; the rest must be considered 115. 


d. Improvements. 


as converted and invested in consols at that A testator empowered liis trustees, out of the 
time. Ih. funds from time to. time coming to their hands 

under the trusts thereinbefore contained, to 
d. Improvements. expend such sums or sum of money as they 

Mansion-house.] — The court wull not, on the should deem expedient in the repairs and 
application of the tenant for life, direct an improvement, and insurance against fire, of any 
inquiry whether it would he for the benefit of the messuages, an<l other buildings, lands and 
of all parties interested in the property that hereditaments devised : and if any should think 
certain permanent and substantial improvements proper to permit the persons who might under, 
.-should be made in the mansion-house. Fair/tY. the trusts be entitled to a life or other greater 
Marjorihanlis^ B Euss. 582. B. P., ^fafhias v. estate in the respective portions of the estate to 
Mathias, 3 Sm. k G. 552 ; 4 Jur, (N.s.) 780. occupy the mansion-house, gardens and premises 
Tenant for life of real estate under will, without paying any rent or compensation for the 
having expended money in finishing mansion, same, and without such person being obliged^ at 
- which testator had begun, inquiry directed to his expense to keep the same in repair, or being 
ascertain if for benefit of all parties interested, at any other expense than paying the rates and 
■and if so, expense would bo charged on real taxes : — Held, that the tenant for life was 
estate if no personal. Ilihhert v. Coolie, 1 Sim. entitled under this trust to occupy a park 
k S. 552 ; 24 E. E. 225, surrounding the mansion, and to have the 

Tenant for life choosing to reside in mansion- vineries and forcing pits kept in repair, and the 
house most submit to expense of repairs done gardens kept stocked with plants, shrubs and 
by himself, Ih. trees, at the ex])en3e of the trust estate. Zeth- 

hrUlffC V. LemndgeC?. De G. F. & J. 523; 30 
Other Improvements.] — The tenant for life L. J., Ch, 388 ; 7 Jur. (ts'.s.) 296 ; 4 L. T, 127. 
laying out money on buildings and improve- . A testator gave his freehold, copyhohl and 
ments cannot charge them on the inheritance ; leasehold estates, and all his stocks, shares and 
and an inquiry with that view refused. Cnlde- personal estate to trustees, in trust to receive the 
cott Y, Brown. 2 Hare, 144 ; 7 Jur. 693. ** rents,” issues and ])rofits, and thereout to keep 

L. M. by his will directed that 5O,000L, part the houses, &c., in good, substantial and tenant- 
of his personal estate, should be laitl out in the able repair, and renew his leaseholds, kc., and 
-purchase of lands and settled to certain uses, then to i)ay ‘‘ the net income arising from the 
>0. M., the tenant for life, and the administrator residuary real and personal estate,” to his wife 
•with the will annexed of L. M., purchased the for life : — Held, fir.st, that the wife was entitled 
L. and other estates, which the master estimated to the enjoyment in specie ; and, secondly, that 
to he of the value of 49,773L On the L. estate all ordinary repairs ■were to be paid out of the 
which C. M. contracted to purchase for 35,500^., income, but not such extraordinary repairs as 
he erected a mansion at a cost of 8,OOOZ. aiKl would amount to rebuilding the houses. Crowe 
upwards, and by improvements increased the v. Crlsforcl, 17 Beav. 507 ; 2 W. E. 45. 
value of the estate to 60,000/. On petition by S. was at the time of his death seised of a plot 
the personal representatives of C. M., })raying of ground upon which he had commenced to 
that the amount so expended in building and in build certain liouses. By his will ho devised and 
improvements, and the costs of and relating to bequeathed all his real and personal property to J., 
the purchases, might be allowed as charges on for life, u})on trust, as to one moiety of the rents 
the estate : — Held, that there was no ground for and profits foi* himself, and as to the other for 
the application, and the prayer of the petition other parties, with remainder over. J. became 
was refused, except as to the sum for costs and the personal representative of S., and after B.’s 
•expenses in the purchases. Mathias y. 3Iathias, death expended large sums of moneys in com- 
B Sm. k G. 552 : 4 Jur. (x.s.) 780, pleting the houses : — Held, that J. was not 

A tenant for life may ask for an inquiry entitled to a charge upon the plot of ground for 
respecting the outlay of money expended by him the moneys expended by him, either as tenant 
in the completion of a mansion commenced by a for life, trustee or personal representative of B. 
testatrix, and also in payments by him in respect Gilliland v. Cratoford, Ir. E. 4 Eq. 35 ; 18 W. E. 60, 
of mines, to prevent their being forfeited, though 

the mines themselves had been unproductive. Other Matters.] — The tenant for life under a 
But a tenant for life is not entitled to any settlement voluntarily expended moneys in 
inquiry in respect of money expended by him in erecting noce>ssary buildings on the trust pro- 
huiiding a conservatory and vinery or other perty. He also paid the expen^ses of the invest- 
superfluous additions to the mansion, or in the ment of the trust funds in land ; — Held, that his 
erection of furnaces to copper- works, or for executors could not set otf his outlay as a satis- 
rebuilding dilapidated farmhouses, or for the faction pro tanto of a covenant on his part to pay 
substituiitm of new cottages for old dilapidated 3,000/. to the trustees of the settlement. Ilor- 
farm building.';, or for draining ’the estates, even loch v. Smith, 17 Beav. 572 ; 23 L. J., Ch. 962 ; 
though sr>7ne of the improvements had been 2 W. E. 117. 
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e. Charg'es and Incumbrances. 

Siglit of Bemainderman to pay off.] — ^A. 
■devised liis estate charged with the payment of 
a sum to trustees, and wdtli interest at U. per 
cent. The trustees were to pay the interest to 
persons for life, and after their deaths to pay the 
anoney charged to their children : — Held, that 
the owner of the estate had a right, in the life 
of the tenants for life, to pay otf the charge. 

V. Keiths 29 Beav. 025. 

Proceedings hy Tenant for life for Protection 
-of Estate — Expenses — Charge on Inheritance.] 
— A freehold estate was subject to four legal 
mortgages over different parts of the estate, 
also to an equitable mortgage over the whole, 
and to a charge over the tviiole. The rate of 
interest %vas 5 per cent, per annum reducible to 
4 per cent, on three of the legal mortgages. On 
the fourth legal mortgage and on the cliarge it 
was 4 per cent, per annum. One of the legal 
mortgagees having commenced a foreclosure 
action, the estate was in danger of being broken 
up. To prevent this, A. and B. at the request of 
the tenant for life paid off his nn)rtgagce and 
took a transfer of his security, and also of the 
ecpiitable mortgage. The foi’eclosure action was 
^stayed, and the tenant for life paid to the mort- 
gagee his costs of the foreclosure action and of 
the transfer of his security. The tenant fo}* life 
also incurred certain costs in that transaction. 
The other legal mortgagees having subsequently 
demanded repayment, the tenant for life 
arranged with C, to advance such a sum as 
would enable all the incumbrances on the 
-estate to be paid off, and a transfer of the 
incumbrances to A. and B. for a term of five 
years at per cent, to be procured. C. also 
agi'oed to advance a sum sufficient to pay the 
costs, charges and expenses alremhr incurred by 
the tenant for life, and also the costs, charges 
and expenses of and incident to the transfer of 
the several mortgages. The tenant foi' life then 
■commenced an action against the first tenant in 
tail (an infant, aged sixteen), claiming to be 
entitled to charge the inheritance with such 
costs, charges and expenses as he hud incurred 
' with interest for the same : — Held, that there 
must be a declaration tlrat the plain tiff was 
entitled to a charge on that part of the estate 
comjjrised in the legal mortgage in respect of 
which the foreclosure action was brought, for the 
costs, charges and expenses })aid or ineuxu'ed by 
‘him in relation to the foreclosure action, and of 
the transfers, with intei’cst at 4 per cent. ; also 
to a charge upon the several parts of the estate 
comprised in the other legal moitgages and in 
the ecpiitabic mortgage, aiid the charge for costs, 
charges and expenses to be incurred by the 
plaintiff and the mortgagees and transferees 
thereof in relation to the proposed ti-ansfers of 
the last-mentionetl securities, oj’ for any other 
costs pro])eii 3 '' incurred by the plaintiff in pro- 
tecting the estate from the claims of the mort- 
gagees thereof, with interest at 4 per cent. Held 
also, that, if ifeccssary, the above-mentioned 
costs, eliarges anti, expenses, and the costs of this 
action, might be raised b}- a projicr mortgage of 
the estate. Moore v. Moore, fiO L. T. C2G ; 37 
W. E. 414. 

Apportiomnent of Charges.] — Charge on estate 
in settlement must be so raisetl as not to fall 
unequally on tenant for life to benefit of 


remaindeman. Devise to trustees to sell for 
payment of testator’s debts, and subject thereto 
to A. for life, sans waste, remainder to his first 
and other sons in tail. The trustees sold timber 
on the estates, and applied the proceeds in pay- 
ment of the debts ; — Held, that A. was entitled 
to have the amount raised by sale of part of the 
estate, and paid to him. Davies v. Westeomh, 
2 Sira. 425 ; 29 E. B. 128. 

Limitation of estates to successive tenants for 
life, with remainders in tail, subject to a term 
vested in trustees, the trusts of which were, in 
the first place, by cutting and selling timber of 
firll growth, by demisingq mortgaging or selling 
estate (except the mansion-house), for all or any 
part of the term, or by all or any of the said 
ways or any other reasonable ways, to raise 
30,000^,, and pay the same to the parties therein 
mentioned : — Held, that as between tenants for 
life not impeachable for waste and tlie remainder- 
men, the corpus of the estate must bear the 
charge; and that the interest of the charge 
must be paid by the tenant for life in possession, 
who in the meantime was entitled (as part of 
the profits of the estate) to the timber, which, 
as tenant for life, he had a right to cut. Marlier 
V. Kehumch, 8 Hare, 291 ; 19 L. J., Ch. 492 ; 14 
Jur. 544. S. P,, Malie v. CriteUy, [1895] 1 
Ir. E. 479. 

The trustee.^ of the term in such a case have 
not an unlimited discretion to raise the charge 
in such a manraer as they think fit ; and it does 
not follow' that, because their discretion in the 
mode of raiwSirig the cliaige has been honestly 
exercised, the charge will be loft to be finally 
borne by those parties upon \vliom their act 
might chance to throw it. Ih, 

The periodical payments of an annuity, for 
W'hich the testator was liable, held payable by 
the tenant for life and remainderman un<ler his 
wfill, in proportion to the values of their respec- 
tive interests in the estate, the property having, 
for some years, been unproductive. Yates v. 
Yaies, 28 Bcav. 037. S. B., Mafett, Li re, Jones 
V. Yason, 57 L. J., Cb. 1017 ; 39 Oh. D. 534 ; 59 
L. T. 499 ; 37 W, E. 9. 

A claim made against the estate of a testator, 
founded on an alleged breach of trust wais com- 
promised by the payment of a large sum several 
years after his death : — Held, that for the 
pxxrposc of dealing between the tenants for life 
and remaindermen under the trusts of the will, 
the sum paid wus to be treated as composed of 
a })rincipal debt due on the day on which the 
transaction took })lacc out of wTiich the claim 
originated, of interest at 57. per cent, from that 
day up to the date of the death, anti of interest 
at 47, per cent, cm the aggregate of the principal 
and interest from the tleath to the time of pay- 
ment ; and that the principal and interest up to 
the testators death were chargeable against 
corpus, and the subsequent interest against 
iueome. ^faclarc}l v. Stidnton, L. E. 11 Bq. 382. 

A testator bequeathed several pecuniary 
legacies, to be paid after three years from his 
decease, but without interest. He directed his 
residuary personal estate to be accumulated to 
form a fund for payment of legacies ; and in 
case of deficiency, charged his lands at U. with 
1,0007. towards such deficiency; and in case of 
further deficiency, declared that the same 
should be raised out of the animal rents and 
profits of his lands at D. ; and subject thereto 
he devised the lands at, 13. to M. for life, re- 
mainder to his first and other sons in tail, &c. 
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The personal estate and the 1,000?.' being in- 
sufficient to pay the legacies : — Held, that the 
deliciency must be borne out of the rents and 
profits of the lands at 1). as they accrued due,, 
and that the tenant for life could not throw it 
as a charge on the corpus. May^nli v. Marsh. 2 
Jur. (N.s.) MB. 

C. gave to the trustees of his jiiarriage settle- 
ment a bond to secure the payment, three 
montlis after his death, of a sum which was 
settled on trust for his widow for life, with re- 
mainder to his children. He died and his 
estate was insufficient to pay even the principal 
due on the bond; in addition to which there 
was a large amount for interest due thereon : — 
Held, that there must be a calculation what 
sum, received and invested when the .principal 
debt secured by bond had become due, would, 
together with the interest thereon, have equalled 
the amount recovered from his estate at the 
time of such last-mentioned amount being paid, 
and an apportionment must be made between 
the tenant for life and remainderman on that 
basis. y. Cor. 38 L. J., Ch. 569 ; L. B. 8 

Bq. 343; 17 W. B. 790. 

B. granted certain annuities by bond, and 
subsequently died, leaving his widow, the 
testatrix, his universal legatee and sole exe- 
cutrix. Under her will her residuary estate 
was held in trust for a tenant for life, with 
remainders over to other persons Held, that 
each payment of the annuities, as it became i 
due, must be raised out of the corpus of the 
estate, and the rights of the tenant for life and 
remaindermen determined on that basis. 

In re, Jo ties v. Mason (39 Ch. H. 534) explained. 
Bacon, In re, Grissel v. Lcatlias, 62 L. J., Ch. 
445 ; 3 B. 459 ; 68 L. T, 522 ; 41 W. R. 478. 

G. G. having an estate in fee, devised the 
same to C. G. for life, remainders over. G. G., 
at the time of his decease, was indebted to 1). 

judgment; after his decease, D. issued an 
elegit, obtained possession, and levied the 
amount of his jiulgment. The amount of the 
principal money, levied by I). out of the life 
estate of C. G-, is a charge* upon the inheritance ; 
and forms part of the personal estate of C. G. ; 
but C. G. having sold a house in G. Street, which 
the testator elirected to be sold, for payment of 
debts, the court held that any portion of the 
purchase -money, which was not applied in 
payment of the debts of G. G., was applicable 
in exoneration of the inheritance from this 
charge, and directed inquiries accordingly. 
Flood V. Bighij, 1 Jones, 520. 

Tenant in fee borrowed money, to secure the 
payment whereof with interest he confessed a 
judgment in double the amount, and put his 
creditor into the receipt of a fee-farm rent, 
which was ec[ual in amount to the annual in- 
terest, and afterwards devised all his estates to 
A. for life, reniaiiifler to B. for life, remainder 
to the first and other sons of B. in tail. A. died 
in 1802, the full amount of the judgment being 
then due to the cre<litor, who hail not been paid 
interest since 1781 >. B. died in 1824, never 
having received any part of the fee-farm rent, 
but his executors were paid twenty-one and a 
half years’ arrears of the rent. E. having in 
1824 paid off the judgment and taken an assign- 
ment of it to a trustee for himself ; — Held, that 
his executors were not at liberty to retain, as 
against the remainderman, the arrears of the 
• fee-farm rent received by them, and to leave the 
arrears of the interest a charge upon the estate, 


particularly as B. in 1803 and 1821 became a 
party to family settlements, in which the estate 
was dealt with as if the fee- farm rent had been 
applied in payment of the interest., and the 
benefits were given to him by those settlements. 
Caul field V. M'^Gulre, 2 jo. ic Lat. 141 ; 8 
Ir. Eq. R. 164. 

A tenant for life under a settlement executed 
a deed, by which — reciting an agreement by 0. 
to lend him 151)/, on a bill of sale or tj'auhfer of 
a diamond necklace, and a dcsii'e to settle ir ns a 
heirloom — he assigned it in trust for 0., subject 
to a proviso for cesser of the trust on repayment 
of the principal and interest, and, after repay- 
ment, in trust for himself for life, and, after his 
death, as a heirloom, with estates iimited by tlie 
settlement ; and he covenanted to pay the money 
with interest, and that, in default, of payment, 
0. should possess and sell the necklace, and y^ay 
the surplus proceeds to the donor : — Held, that, 
as between remainderman and the personal 
representative of the donor, the necklace was 
primarily liable for the payment of the debt. 
Owen v. Bradddl, Ir. B. 7 Eq. 358. 


Keeping down Interest.] — The obligation of 
the tenant for life of an estate subject to incum- 
brances, to keep down interest on the incum- 
brances, exists only as between him and the 
rernaiiKlennan, and not as between him and the 
incumbrancers. Morleij. In re, Morley v. jSemn- 
ders, L. B. 8 Eq. 594. 

A testator devised real estate to trustees for a, 
term of 500 years upon trust to raise a sum of 
9,000/., with interest, for his younger children,, 
and subject thereto to his son E. for life, with 
remainders over. One moiety of the charge of 
9.000/, became vested in the testator’s daughter 
M. Ko j)art of the charge was over raised ; and 
F., wiio had been let into possession, failed to 
keep down the interest. M. died in the lifetime; 
of having by ber will left him a legacy to be- 
paid out of hei- moiety of the 9,000/. : — Held,, 
that the legacy could not be retained by tlie; 
executors of HvL in satisfaction of the arrears of: 
interest due to her. IIl 

The general rule is, that the tenant for life is 
bound to pay the interest upon incumbrances ; 
but an incumbrancer, if lie merely neglects to* 
enforce payment of the interest from the tenant 
for life, wiil not bo debarred thereby from raising: 
it, with the principal, out of the inheritance. 
Wriison v. Mze. 1 (Jon. & L. 298 ; 2 Dr. & War. 
192 : 4 Ir. Eq. B. 463. 

The obligation of a tenant for life to kccp> 
down the interest on a cliai’ge only extends to 
interest which accrues due dui-iug his life estate, 
Klrwan v. Kennedy, Ir. B. 4 Eq. 499. And see 
/$' a, Ir. B. 3 Eq, 472. 

Where there are successive life estates, if a 
subsequent tenant for life is compellerl to pay 
arrears of interest upon a charge alfecting the 
inheritance which had accrued due during a, 
prior life estate, he is entitled to repayment of 
that sum out of the inlieiTtanco. Ih. 

A tenant for life of an estate, subject to a. 
mortgage, is not liable, as between himself and! 
the reraaindei’inan or reversioner in fee, to pay 
out of the rents ami profits of tlie estate arrears 
of interest on the mortgage wiiicli accrued due 
during the life of a preceding tenant for life, 
who died insolvent ; but such arrears are pri- 
marily a charge upon the inheritance. Sharsham 
v. Gihhs, 1 Kay, 333 ; 2 Eq. B. 314 ; 23 L, J.. 
Ch. 451 ; 18 Jur. 330. 
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ObserYations on ihe dicta in Peyirhy/t {LorcT) 
V. Hughes (5 Yes. 99). Ih. 

A second tenant for life cannot charge upon 
the inheritance money expended by him in 
repairs, which ought to have been performed 
by the first tenant for life, unless the expense 
was occasioned by wilful waste done by him. Ih. 

Mortgagee, having permitted the tenant for 
life to run in arrear for the interest, purchases 
the estate for life, and takes possession under 
that purchase ; he is bound to apply the surplus 
rents and profits beyond the current interest, in 
discharge of the arrear, and in the account, under 
a bill of foreclosure, was charged accordingly. 
Fetirliyu {Lord) v. Hughes, 5 Yes. 99. 

A tenant for life of real estate, upon which 
the debts of the testator have been ascertained 
to be a charge, must keep down all the interest 
which accrues due. Marshall v. Oromther^ 2 
Ch. D. 199 ; 23 W. R. 210. 

As between tenant for life and remainderman, 
the interest on the testator’s debts must be 
borne by the income, as from the day of his 
death. Barnes y. Bond, 32 Beav. 653. 

Where a tenant for life of an estate subject to 
a charge beariug interest, pays the interest, 
although the rents and profits are insufficient for 
that purpose, he cannot make himself an iiicuni- 
brancer on the estate for this excess in his 
payments, if he has not given to the reniainder- 
• man any intimation of the insufficiency of the 
rents and profits, and of his intention to charge 
the excess of his payments on the inheritance. 
Under such circumstances, there is a presumption 
of the sufficiency of the rents and profits, and 
the personal representatives of the tenant for life 
cannot be allowed to rebut that presumption. 
(Dissentiente, Lords Cran worth and Wenslcydale, 
who held that there is no such presumption, 
especially when the payment is made under 
force of a personal obligation to pay.) Kensington 
.{Lord)) v. Bouverie, 7 H. L. Gas. 557 ; 29 L. J., 
Ch. 537 ; 6 Jur. (X.S.) 105. And see S. C,, 24 
L. J., Ch. 442 ; 1 Jur. (N.S.) 577 : 3 W. B. 4G9. 

If a tenant for life is himself the person 
entitled to the benefit of the charge, and has 
mortgaged it, and his mortgagees have regularly 
been paid the interest on the mortgage debt, 
they are in no better situation than the personal 
representatives. Ih, 

Where a will of the tenant for life disposes of 
the charge “and interest,” those words cannot 
be taken to refer to anything but the interest, 
which will accrue after Ids death till the charge 
itself is redeemed. Ih. 

Tenant for life is only to keep down the 
interest of the incumbrance, but not to be 
charged wfith any part of the principal. SJireivs- 
hury {Countess) v. Shreieshury {Earl), 1 Yes. 
Jun. 234 ; 3 Bro. 0. C. 120. 

Tenant for life bound to keep down the 
interest of incumbrances, though the wdiole 
should be exhausted. Tracy v. Hereford, 2 
Bro. C. C. 129. 

Where an estate, subject to a charge bearing 
interest, is limited to several persons in .succes- 
sion as tenants for life, tlie conclusion to be 
<lrawn from the authorities appears to be that 
each tenant foi“ life is liable otdy for the interest 
for his own time, but that to li([uidate the arrears 
during his own time, he must fundsh all the rents, 
if necessary, during the whole of his life. Caul 
field V. Maguire, 2 Jo. & Lat. 141 ; 8 Ir. Eq. B. 164. 

In a mortgage by husband and wife of the 
wife’s settled lands, the husband covenanted for 


payment of the mortgage money. On a bill by 
the husband, an inquiry was directed into the 
application of the money raised, and the husband 
was held discharged for so much as wnis apj_)licd 
to the wife’s use, but as tenant for life, he was. 
held bound to keep down the interest. Xinnoul 
{Earl) V. Moneif, 3 Swanst. 202, n. 

A. created a trast for the payment of incum- 
brances, out of the rents and profits of his real 
estate, part of wffiich being subject to the arrears 
of a rent-charge to the crown, was discharged. 
by a privy seal, p7?ovided 5,000/. be pai<,l to B. 
and C., for securing which a term w^as created 
by act of parliament -Held, that this was a 
debt affecting the estate, and not within the 
trusts of the deed, and, therefore, that the tenants- 
for life must keep dowm the interest. Peter- 
horoiigh {Earl) v. Mvrdaunt. 1 Eden, 474. 

A devisee for life of a rent-charge, having 
granted several annuities thereon (and wffiich 
were in arrear), assigned it to his creditors. 

' The tenant for life of the estate, with intent to 
redeem it for the annuitant, gave bonds to the 
creditors in consideration of giving up their 
securities to be cancelled. The obligor’s executor 
paid all the bonds. The annuitant is entitled 
against the executors, to the annuity, tliseiicum- 
bered, but not to have paid the arrears on the 
annuities to creditors, incurred in the life of the 
obligor, and as against the tenant of the estate 
to the arrears since the death of the obligor, but 
the future payments must be left to agreement.. 
Graham v. Graham, 1 Yes. Jun. 272. 

Testator gave his personal estate to his mother 
for life, remainder to his children, on condition 
that his mother should see the lines for renewal 
of a lease, and the interest of a mortgage, paid, 
and be consulted as to the manner of raising the 
fines, that she may give her approbation as she 
may think proper ; she is oiil}’’ to keep down the 
i,iitere.st, Buchendge v. Ingram, 2 Yes. Jun. 652. 

The te.stator, b}’' Siis will, charged his debts and 
legacies upon his real and personal estate, aiul 
gave such real and personal estate to trustees 
upon trast for his nephew for life (to whom also 
he gave a legacy), with remainder to the first 
and other sous of the neiihew successively in tail 
male, with remainder to tiie second and every 
other son of the testator’s brother successively in 
tail male, remainder to the testator’s owm right 
heirs ; and added, “and upon this last-nientionedi 
contingency, failing heirs male of my said 
brother, and of my said estate going to my right 
heirs more remote as aforesaid, then I do hereby 
charge, subject, and make liable my said estate 
wdth the payment of the sum of 5,000/. to my 
niece.” The testator died in 1775, leaving his 
brother his heir-at-law ; the nephew entered intO' 
possession of the real estate, which consisted of a. 
plantation in Jamaica, subject to a mortgage 
created by the testator in 1765; the brother 
afterwards ilicd, leaving the nephew, his only 
son, and then heir-at-law of the testator : the 
nephew died in 1822, without issue male : a bill 
was filed in 1837, against the mortgagees and the 
devisees of the nephew, to obtain payment of 
the niece’s legacy of 5,000/. : — Held, that, on the 
death of the nephew without issue rnfde, the 
event happened on which the niece would 
become entitled to the legacy of 5,000/. ; and 
tliat it was not' too remote : that the nephew 
was only bound in his lifetime to keep down the 
interest of the debts and legacies : and that he 
was entitled to keep on foot, as sub.sisting 
charges against the real estate, the principal 
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of the debts and legacies paid ofE by -him, and 
also his own legacy. Fmininer y. JDameZ^ 3 
Hare, 199; 10 L. J., Ch. 33. 

A. granted several anmiitiea which he charged 
on real estates, and covenanted to pay and gave 
a warrant of attorney to confess judgment for 
double the consideration money. The annuities 
might be “purchased” or “redeemed” by him 
■on certain conditions. A., by his will, gave 
several legacies and annuities, and devised his 
real estates to trustees to raise money in aid of 
his personal estate to ])ay debts, except mortgage 
debts, and legacies, and annuities thereby given, 
and to raise fjOUh a year out of the rents as an 
accumulating fund for discharging the niort- 


down the subsequent interest. Greidey v. 
Chesterfield {Earl)^ 13 Bcav. 288, 

A testatrix directed her trustees to levy and 
raise, out of the interest, dividends and annual 
produce of certain trust funds, an aniiual sum 
of lOOh, and pay the same to E. P. during his 
life, anti “subject and without prejudice to the 
payment of the said annuity,” to pay the income 


arrears. Held, also, that the claim for arrears 
beyond six years was not barred by the statute, 
there being a trust for the ])avmciit. Playfair 
v. Cooper, 17 Beav. 187 ; 1 Eep E. 137 ; 23 L. J., 
Gh. 341, 343 ; 1 W. E. 216, 376. 

Trustees allowed a tenant for life to enter into 
possession, and she paid the interest of incum- 
bi’ances and expended money on improvements. 
The trustees did not call for any account of the 
rents ; and the evidence, both as to the income 
beinginsufficientto keep down the incumbrances, 
and as to the improved value of the estate, was 
unsatisfactory. The tenant for life purchased 
the property, and the trustees allowed her to 
deduct from the purchase- money the money 
expended in paying interest, ami in impiwc- 
ments : — Held, that she ought not to have Ijeen 
allowed those sums. PU'on v. Peaeoeh, 3 Drew. 
288. 

In the administration of a mixed estate, real 
and personal, where, owing to peculiar circum- 
.stances, considerable time has elapsed before the 
personal estate can be realised, and in the mean- 
time interest runs upon debts, and has been paid 
out of the income of the tenant for life of the 
real estate, the court will investigate the applica- 
tion of the personal estate, so as to determine 
the equities between the tenant for life and the 
remaiiulerman. JShore v. Shore, 4 Drew, 219 ; 
26 L. J., Oh. 386 ; 5 W. E. 250. 

A. was sole legatee and executor of the testa- 
tor’s personal estate, and tenant for life of his 
real estate, with remainder to his son. At the 
death of the testator he was largely indebted, 
and his personal estate was outstanding, owing, 
as to the greater part, to his having advan.ce<i 
large sums to a bank, of which, his son was a 
partner, and which failed, and became bankrupt. 
For about eleven years the tenant for life kept 
down the interest of the debts out of his life 
estate, which was wholly or nearly absorbed by 
such payment. Ultimately enough j^crsonalt^^ 
was got in to pay a large portion of the debts, 
and was so applied, and then the real estate 
was sold : — Held, that no portion of the money 
representing the corpus of the real estate could 
, be applied in recouping the tenant for life the 
interest he had paid. S. C., 4 Drew. 501 ; 28 
, L. J., Ch. 940;, 7 W. E. 390.> 

Where, subject to debts and legacies, an estate 
i is devised to one for life, the tenant for life is 


timber, wdrich as such tenant for life he hacl a 
right to cut. Marher v. Kehewich, S Hare, 291 ; 
19 L. J., Ch. 492 ; 14 Jur. 544. 

The trustees of the term in such a case have 
not an unlimited discretion to raise the charge 
in such a manner as they may think fit : ajul it 


might chance to throw it. Ih. 

A testator directed his real estate to be sold 
immediately or as soon as conveniently might 


be, and applied in aid of his personal estate in 
payment of his debts ; but until the settlement 
should be made, as after directed, the rents were 
to be applied in keeping down the mortgages, 
and the residue to be paid to the persons entitled 
;tmder the settlement. He then directed the 
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l)omid, out of the income, to keep down charges : on the inheritanoe yetted, in a trustee for himself, 
and where the charges had greatly accumulated bequeathed to the remamdermaii all arrears of 
in consequence ot an unavoidable delay in rent due at his death out of the settled estates, 
selling a portion of the estate, directed by the and also the apportioned part up to the day of 
will to be primarily liable :-~Held, that such his death of the pie of rent which shall be then 
accumulations were chargeable on the interest current,” and died between two gale days 
of the tenant for life, and to no extent on the Held, that the remainderman was entitled to the 
corpus of the estate. Ilawlihis v. Hawhuis^ 6 entirety of the apportioned part of the current 
L. J., Ch. 69. gale, without deducting any sum in yespeet of 

A trust hy sale or mortgage of other estates an apportioned part of interest oii tlie charges, 
to raise fines for the renewaiof leaseholds imposes Zbidsay v, Wichloio Ir. li. 6 Eq, 72. 

•on the successive tenants for life the duty of _ , . *r* a-. 

keeping down the interest on the mortgages. 

AM;"v.mm.ncr^,2SBeav.H13:8 Several Estates^Several Incixmbrances-Apli, 

Where an estate charged as a' further security cation of Agpegate Income ]^1 he tenant tor 
for a mortgage debt was devised to a tenant for of several incumbered estates devisee I together 

life and remainderman in fee, and the interest p £in aggrepte whole must apply the aggiega 
was for many years paid by the remainderman i^^come in keeping down the aggregtde annual 
and his assignee. anJl the tenant for life paid charges in respect ot inciimbi-ances He cannot 
nothing, it was held that the tenant for life was refuse the onerous and accept the benefieia 

bound to keep down the interest daring his life. jfw 

Thertifore, where default was made in the pay- L. Ch. 16o , 22 Oh. D.^o/3) and /A 
ment of interest, and the mortgagee entered 
upon and sold the original security, thereby 

paying himself part of his mortgage debt, and Ch. D. 614)^iscussed and disbngiushetl. I/vwm 

the tenant for life paid the remainder, taking «r '' t?’ 

a transfer of the mortgage security, it was held, 5 [1890] 2 Ch. oil ; /o L. 1. 17 ; 44 W, R, 
in a foreclosure suit by the representatives of the 

tenant for life, that they were entitled to interest Tenantforlife— Heir.]— Tenant for life is 

only from her death, and not from the <late of bound to keep down the interest of debts, but 
the transfer, hong v. Hams, 1 Jur. (N.S.) Jl^- beins an heir-at-law not otherwise provided for, 
lestator devised his real estate to the use of ; against the remainderman, entitled to 
trustees for a term of yeara, upon trust that in „ainteiianee. Hurges v. JLiwhog, Turn. & E. 
case his personal estate should be tound insuf- . 24 iq 9 

ficient for the payment of his debts and legacies, tWant in tail is bound to keep down 

they should, after the decease of his wife, by interest of debts cliargal upon the entailed 

sale or mortga.go, raise such sums of money as j ^ tenant for life was also hold to have 

should be sufficient to discharge his legacies, for ^een liable to keep down the interest of the 
pe (hsoharge iv^hcreof his personal estate should i although, having the ultimate remainder 

be found insnfflcient; pd subject thereto lie fee, he had consented to an act of parliament 


slevised the estates to his issue, and for default the estates ivore vested in trustees for 

of issue hving at the time of his decease, to his (.]]g payment of the debts. Ih. 

Wife tor her life, remainder to the use of R. C, for 

his life, remainder to the first and other sons of Tenant for Life with A 

E. G. ill tail male, and died without issue:— Annointment.l— Tenant for life. 


his life, remainder to the first and other sons of j Tenant for Life with Absolute Power of 

E. G. ill tail male, and died without issue Appointment.]— Tenant for life, with an absolute 

Held, that the tenant for life should pay the power of appointment, bound to keep down the 
interest on the deficiency, to be ascertained, i ii^terest bn charges crcaled by himself. Whit- 
either within a reasonable time after the death j^readv. G. M. & G. 741 ; 2 Eq. E. 

ot the testator, or to be ascertained by the actual 377 . 23 R. J., Ch. 611 ; 18 Jur. 475 ; 2 W. K. 177. 
result of the account, and the estate is to bear ’ 

the capital only of the deficiency, xind if the Obligation of Assignee of Tenant for 

personal estate be got in, in sums composed Life.] — The estate of a tenant for life was charged 
partly of capital money, and partly ()f interest, with a sum of 25,01)0/., and interest from the 
the interest will be a])plied in payment of the time that the life estate commenced, and it was 
interest on the legacies, and the capital will be provided that the 25,000/. should not be raised 
applicable to the payment of the capital of the until the expiration of two years from the corn- 
legacies in case of the term of years. CiUde v, mencement of the life estate. The tenant for 
j]l;f///tow,n?. (X^nv/), 1 Jo. & Lat. 501 ; 7 Ir. Eq. li. 391. life failed to keep down the interest of tlie 
A remainderman paid with his own money, 25,000/,, and there was raised on the estate by 
after he came into possession, interest which the trustees of the term created for the purpfise 
had accrued, during the preceding estate for of the charge a sum considerably exceeding the 
life, upon charges aifecting the inhentanco : — 25,000/. The persons entitled in remainder after 
Held, hrst, tliat liis executor was entitleil in the life estate, have an equity to recoiqi of the 
1870 (as against the personal representative of future income which shall accrue to tiie tenant for 
the tenant for life), not only to be recouped out life, the excess raised beyond tlie 25,000/., and the 
of, but to all the accumulations of, a fund in tenant for life having taken the benefit of ihe 
court, the produce of rents of the life estate Insolvent Bebtors Act, his assignees arc alfected 
bronglit in, in 1815, by a receiver appointed in by the same equity. Wtirmy v. Corontry, 2 
an incumbrancer’s suit instituted against the Myl. & K. 406, 

tonant for life. IlowVni v. Sheppard^ Ir. R. G Upon the sale of lands which were subject to 
• Eq. 253. Atlirmed Ir. B. 6 Eq. 497. an annuity, the vendor covenanted tliat certain 

Held, secondly, that the reniainderraau had other lands should be an indemnity against the 
a specific lien upon all that remained of or repre- annuity. He afterwards, on his marriage, settled, 
ssnted the estate for life. Ih, the indemnity lands upon himself for life, with 

A tenant for life, who was entitled to charges remainders over ; and covenanted that the 
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settled lands were free from incumbrances. The 
tenant for lifehnaing suffered the annuity to run 
inaiTcar, the arrears were raised by a sale of part 
of the settled lands. The remainderman has an 
equity against tlic tenant for life and against his 
assignee, uiuler the Insolvent Act, to be recouped 
the arrears so levied out of the produce of the 
life estate. Chwte v. O'lletUy, 1 Jo. & Lat. 455 ; 
7 Ir. Eq. R.356. 

If a mortgagee enters, not in his character of 
mortgagee only, but as purchaser of the equity of 
refleuiption, he must look to the title of his 
vendor, and the validity of the conveyance he 
takes ; and if the conveyance be such as gives 
him only the estate of a tenant for life, he is 
bound, having united in himself the characters of 
mortgagor and mortgagee, to keep down the 
interest of the mortgage for the benefit of the 
person or persojis entitled in remainder. Itajfety 
Y. Juny. 1 Keen, 601 ; 6 L. J., Oh. 87. 

"What Interest.] — The court refused to 

give interest entered upon judgment debts 
beyond the amount of the penalty in the bonds 
against remainderman, where the interest had 
accrued during the lifetime of the tenant for life ; 
on appeal to the loixls, decree affirmed. Zititouche 
v. Fitzqerald. 2 Eidgw. P. C. B33. 

* A. devised two estates, know'n as the home 
estate and the outlying estate, to trustees as to 
the latter for sale, and with the proceeds to pay 
off the mortgages existing on both properties. 
The tenant for life of the home estate claimed to 
have the income of the outlying property in the 
meantime until the sale applied in discharge of 
the interest accruing on the mortgage: — Held, 
that he was so entitled. JBimd v. Biqns, 6 L. T. 
794. 

Where a tenant for life has permitted arrears 
of charges to accumulate, the claim of a remainder- 
man for compensation out of the life estate, for 
the increased burden thus cast on the inheritance 
has priority over charges on the life estate created 
by the tenant for life, and secured by a demise 
of a legal terra, without notice of the facts 
constituting the remainderman’s equity. Fitz- 
m/riiricuY. Min'jjJiy^ 8 Ir, Ch. E. 363. 

Other Matters. ] — Principles on wdiicli this 

court assumes, that a tenant for life, who is also 
the owner of a cliaigc on the inheritance, has 
duly discharged his duty of keeping down the 
interest on the charge. Burrell v. Fyremont 
iFarl), 7 Beav. 205 ; 13 L. J., Ch. 309 ; 7 Jur. 587. 

A. B,, being seiseti in fee of four estates, mort- 
gaged two of them, and subsequently settled the 
mortgaged estates, and one of the others, on 
himself for life, with remainder to his son in tail, 
and covenanted against incumbrances ; but the 
settlement did not recite that there were 
any incumbrances. He afterwards mortgaged 
the fourth estate, and took the benefit" of 
the Insol vent Debtors Act. After this a creditor 
on certain bills of exchange became a regis- 
tered judgment creditor, and then filed a bill 
against the tenant in tail and the assignee in 
the insolvency, and the other incumbrancers, pray- 
inga sale in satisfaction of the judgment debt, and 
wdiat might bo paid by the plaintiff in discharge 
of prior incumbrances, subject to the estate and 
interest of the tenant in tail under the settlement : 
— Held, reversing a decree of foreclosure against 
the tenant in tail,' that the settled estates must be 
regarded as exonerated from incumbi-ancos, as 
between A. B., the settlor, and the tenant 


in tail, and that the plaintiff was subject to the 
same , equities as the settlor, and that, as the 
judgment debt was itself subsequent to the settle- 
ment, the tenant in tail coiihl not be affected by 
the judgment. Ilughea v. Willi ams^ 3 Mac. & 
G. 683 ; 16 Jur. 415. And see Chayyell v. ifm*, 
1 De G. M. & G. 393 ; 16 Jur. 415. 

f. Apportionment. 

1 . Of Charges and Ineunihrances, 

Sec col. 301, ante. 

ii. Under the A 2 ) 2 )ort}o)mcnt Act, 

See ApportioisTMENT. 

iii. 1)1 Other Cases, 

Between Tenant for Life and Kemainderman.} 
— Where a testator has bequeathed his residuary 
personal estate to trustees upon trust for conver- 
sion, with power to postpone such conversion at 
their discretion, and to hold the proceeds upon 
trust for a person for life with remainders over, 
and such residue includes outstanding personal 
estate, the conversion of which the trustees, in 
the exercise of their discretion, postpone for the 
benefit of the estate, and which eventually falls' 
in some years after the testator’s death — as, for 
instance, a mortgage debt with arrears of interest, 
or arrears of an annuity with interest, or moneys 
payable on a life policy— such outstanding per- 
sonal estate should, on falling in, be apportioned 
i as between capital and income, by ascertaining 
the sum which, put out at interest at 4 per cent, 
per annum, on the day of the testator’s death,, 
and accumulating at compound interest calcu- 
lated at that rate with yearly rests and deducting 
income tax, would, with the accumulations of 
interest, have produced, at the day of receipt, the 
, amount actually received ; and the sum so ascer- 
tained should be treated as capital, and the resi- 
due as income. Chesterjield's (Farl) Trusts, M 
re, 62 L. J., Ch. 958; 24 Ch. D. 643 ; 49 L. T. 
261 ; 32 W. H. 361. S. P., Bea-ran v. Beanin, 52 
L. J., Ch. 961, n. ; 24 Ch. D. 649, n. ; 49 L. T. 
263, Ti. ; 32 W. R. 363, n. 

When reversionary property is allowed to» 
remain unsold until it falls into possession, the 
estate of a tenant for life of the property under 
a will wdio dies before it falls into possession is. 
entitled to have paid to it, in respect of interest, 
out of the property, il, per cent, upon the value 
of the reversion, commencing at the end of a 
year from the testator’s death, and calculated 
upon the assumption that it was to fall in on the 
day when it actually did fall in. W)’ight\\ Lam-- 
hert, 0 Ch. D. 649 ; 26 W. E. 206. 

Trustees, having a discretion, allownd a rever- 
sionary interest to remain unsold for nineteen 
years, when it fell into possession : — Held, that 
the tenant for iifo, -who had in the meanwhile 
received nothing in respect of income on it, was. 
enti tied to be recouped out of the fund. Tl llhi nsom 
V. I)U)icM.n, 23 Bcav. 469 ; 26 L. J., Cli. 495 ; a 
Jur. (F.S.) 530 ; 5 W, E. 398. 

Mode of calculating the amount to be received 
by the tenant for life, and of regulating the 
relative rights of the tenant for life and remain- 
derman, in such a case. Ih. 

Bate of Interest.] — The usual rate at whicli 
interest ought to be calculated in administration 
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proceedings is now 3 per cent, per annum. The 
old rate of 4 per cent, ought to be abandoned. 
(rDodemmgh; Iti re^ Marland v. Williams^ 65 
L. J., Ch. 71 ; [181)5] 2 Ch. 537 ; 13 K. 454 ; 
73 L. T. 152 ; 44 W. 11. 44. And sec Clevdand's 
(Buh^ JSatate^ Li -w, Hag v. Wolmer, 65 L, J., 
Oh. 29 ; [1805] 2 Ch. 542 ; 13 E. 715 ; 73 L. T, 313. 

What shall he Apportioned--3Smhlements.]-~ 
As between tenant for life and remainderman, 
emblements go to executor of former. Lawton v. 
Lawton^ 3 Atk. 13. 

Quit Bents.] — Quit rent shall not be 

apportioned as between the tenant for life and 
remainderman, the statute 11 Geo. 2, c. 19, 3.4, 
having no application in this case. Sutton v. 
C'hajilin^ 10 Yes. 66. 

Boyalties.] — A testator devised a brick- 

liekl to trustees for sale when they should 
think desirable. They deferred the sale in the 
exercise of their discretion : — Held, that the 
tenant for life was entitled to the royalties as 
income. . Miller v. Miller^ 41 L. J., Ch. 201 ; 
L. E. 13 Eq. 263 ; 20 W. E. 324. 

— ^ Debts.] — Part of a testator’s residuary- 
estate consisted of a bond debt, 'which, owing to 
the insolvency of the debtor’s estate, was not 
recovered until many years after the testator’s 
death, when the gross sum recovered in respect 
of principal and interest did not equal the amount 
of the original debt : — Held, that as bet’ween the 
tenant for life of the residue, and those in 
remainder, the former was not entitled to receive 
what had actually been recovered in respect of 
interest, but only the amount of interest at U. 
per cent, on the sum which the bond would have 
realised, if the debtor’s estate had been adminis- 
tered at the end of a year after the testator’s 
death. Turner v. Newport, 2 Ph. 14 : C. P. Coop., 
147. Eeversing 14 Sim. 32. 

When the trustees of a settlement proved 
against the estate of the obligor of a bond in an 
administration suit for the aggregate amount of 
principal and interest at hi. per cent, per annum, 
•secured by the bond, and recovered a sum less in 
amount than the principal : — Held, that a calcula- 
tion back should be made to ascertain what sum 
with interest at 4^. per cent, per annum from the 
time the principal secured by the bond became 
payable to the time of the receipt of the sum 
ultimately recovered, would amount to the sum 
«o recovered, and that the tenant for life was 
^entitled to the ditfercnce between these sums. 
Lh.p Y. Coa.% 38 L. J., Ch. 569 ; L. E. 8 Eq. 343 ; 
17YC E. 190. 

Part of a testator’s residuary estate was not 
recovered until some years after the testator’s 
<tleath. Tiie sum recovered consisted almost 
'entirely of principal moneys : — Held, that as 
between the tenant for life of the residue and 
those in remainder, the sum recovered must be 
apportioned, the tenant for life being entitled to 
Interest at the rate of 3 per cent, per annum as 
from the expiration of one year from the testa- 
tor’s death. Turner v. Newport (2 Ph. 14) fol- 
lowed. Cleveland's {DuJie) Hdate, In re. itay v. 
Wolmer, 65 L. J., Ch. 29 ; [1895] 2 Ch. 5*42 ; 
13 E. 715 ; 73 L. T. 313. 

A testator directed a debt of 25,000k to form 
part of his residuaty estate, and bequeathed that 
and all his other residuary estate to his executors 
in trust to raise and coilect the same, and from 


time to time to invest the same, and to pay the 
interest or annual proceeds among certain other 
legatees. He afterwards joined in a deed which 
provided that no interest should be payable on 
the 25,000k during his life, and postponed the 
payment of the principal to three years after his 
death ; and agreed that the principal and three 
years’ interest should be payable then by instal- 
ments of 2,000k a year, and that if those instal- 
ments were punctually paid, no more than the 
three years’ interest should be payable. He 
afterwards, by a codicil, declared that this 
arrangement should not affect his will : — Held, 
that the three years’ interest did not form part of 
the capital sum to be invested, but belonged to 
the legatees for life. Caulfield v. MGuire, 8 
Ir. Eq. E. 164 ; 2 Jo. & Lat. 141. 

Property not actually producing In- 
come. ]---The testator left his residuary real and , 
personal estate to trustees upon trust for sale and * 
conversion, with power to postpone conversion 
and to spend money for the benefit of the estate, 
and he declared that no property not actually 
producing income should entitle any party to the 
receipt of income. A debt due to the testator 
was not paid to his trustees, but they obtained a 
mortgage to secure it, and subsequently they 
bought a prior mortgage on the same security. 
No interest was ever paid on the debt, and the 
security eventually realised less than the prin- 
cipal due : — Held, that the balance of the 
fund, after providing for the expenses of pro- 
tecting the security, was apportionable between 
prin(hpal and interest, that the sum attributable 
to interest was income produced by the security, 
and that the tenant for life was hot deprived of 
it by the clause in the will. Iliihhuek, In re., 
Hart V. Stone, 65 L. J., Ch. 271 ; [1896] 1 Ch. 
754 ; 73 L. T. 738 ; 44 W. K. 289— O'. A. 

Annuity.] — Where an annuity for a term 

of years forms part of a residue, the executors, 
until they can sell it, must invest the i)ayments, 
and interest of the investments will belong to 
the tenant for life of the residue. Craioleg v. 
Crawley, 7 Sim. 427 ; 4 L. J., Ch. 265. 

Contingent Beversionary Interest.] — A 

testator by his will bequeathed his residuary 
personal estate upon trust, after payment of 
debts and legacies, to lay out and invest the 
residue as therein mentioned, and to pay the 
income to the plaintiff for life, with remain- 
ders over. Part of the residuary estate consisted 
of a contingent reversionary interest in some 
settled funds. The testator died in 1832, and 
the reversion first became salable in 1846, . 
but it had never been sold. Since 1846 the 
[reversion had enormously increased in value. 

I Upon an application in effect to have the value of 
the reversion apportioned as between tenant for 
life and remainderman Held, that the principle 
ot ChesterfieUVs {MirV) Trusts, In re (24 Ch. B. 
643), applied, and that aswsuming the reversion to 
have been sold at an agreed price, it must be 
ascertained what principal sum would, with com- 
pound interest from the date of the testator’s death, 
make up the agreed price, and such principal sum’ 
alone must be attributed to corpus, and the whole of 
the rest to income. Ilohstm, In re, bilker v. Ap~ 
pach, 55 L. J., Ch. 422 ; 53 L. T, 627 ; 34 W. E. 70. 

Where Estate is Insufficient,] — A tes- 
tator bequeathed a legacy of lOjODOk with interest 




315 


316 


ESTATE — ’Estate for Life. 


from his death at 4 per cent, per annum to 
truHtees upon trust to pay the income to certain 
]>ersons during the life of one of them, and after 
her death upon trust for other persons. The 
estate was insufficient for payment in full of his 
legacies, and the realisation of his assets occupied 
several years : — Held, that moneys from time to 
time received by the trustees and applicable to 
the legacy were divisible ratably between capital 
and income, so as to attribute to income 4Z. per 
cent, from the testator’s death on the amount 
attributed to capital. Ti/d'hrtt &fati\ Inre^ 45 
L. J., Ch. i:-15 ; L. E. 20 Eq. 456. 

Mortgage — Deficient Security.] — A tes- 
tator befpicathed his residuary personal cstritc to 
trustees upon trust for successive tenants for life, 
with absolute gifts over. After his death his 
trustees invested 6,000Z,, part of his residuary 
personal estate, on mortgage. For some time tlie 
interest was reguhirly paid, but after wants fell 
into aiTcar. After a time the mortgaged pro- 
perty was sold, and realised 7,90()Z. At the time 
of the sale the arrears of interest amounted to 
: — 'Hehl, that the tenants for life w^ere not 
entitled to receive compound interest out of the 
fund, and that the fund must be apportioned 
hetweeu the tenants for life and remaindermen 
in the proportion w'hicli the arrears of intercvst 
bore to the original priiici[)nl sum. J/eu?Y?, lure, 
Moore v. Jolumm, 33 W. B. 447. 

Dnsalahle Property.] — A testator di- 
rected that his rcsitluary estate should be sold 
and converted on a particular day, and that a 
vsharc of the proc.ee<ls should be held upon trust 
'for his wife for life, with remainders over. The 
residuary estiite inchrdetl a circus, which it was 
found impossible to sell advantageously, and 
'which had been ca,rried on at a loss by the 
executors since the day named for the sale and 
conversion of the estate. In a summons asking 
for directions how such losses and any future 
losses (or profits) should be apportioned as be- 
t'ween capital and income : — Held, that the 
amount of annual i)rofit or loss should be appor- 
tioned betwreen the capital and the income of 
the testator’s estate by inquiring wdiat sum, put 
out at interest at 4- per cent, per annum on the 
day appointed for sale and conversion, and, as 
regards succeeding years, accumulating at com- 
ptnind interest calculated <at the like rate, wntli 
yearl}’- 3*ests, would, together with such interest 
and accumulations, after fleducting income-tax, 
be equivalent, at the end f)! each year, to the 
amount of such profit or loss, and by crediting 
such sum to, or charging it against, the capital 
of tlic testator’s estate, t.he rest of such profit or 
loss being credited to or charged against the 
income thereof. Jlenqler^ In tl\ Frowde v. 
Ilemjler, 62 L. J., Ch. 383 ; [1393] 1 Cli. 5SG ; 
3 .R.'207 ; 08 L. T. 84 ; 41 W. B. 491. 

Where Testator was Mortgagee in Pos- 
session— 'Foreclosure.] — A testator by his will 
<Urected his trustees to convert his real and 
pei'sonal estate, atid to pay the income to tenants 
for life ; he gave them powrer to postpone the 
conversion of any part of his estate. The testator 
at the date of his death was in possession of a 
colliery as mortgagee, and there were consider- 
able sums owing to his estate under the mort- 
gage. After his death the trustees commenced 
a foreclosure action, in wdiich a receiver was 
appointed, and the trustees finally foreclosed the 


mortgage. Prior to foreclosure absolute the 
receiver had paid into court to the credit of the 
foreclosui’e action considerable sums of money, 
which sums had been increased by accumulations, 
of interest. This fund, had been transferred to 
the credit of an action foi' the administration 
of the tcstato!‘’s estate. The tenants for life 
claimed the whole fund as income : — Held, that 
the accumulations of intcre.st were income, and 
beiongi.'d to the tenants for li.fc ; that the rest of 
the fund paid in before forech^sure absolute must- 
be a})portionetl between the tenants for life and 
remaindermen, 03i the principle that the tenants- 
for life were entitled to the dilference between 
i the sum 1 lansf erred into court and the sum 
I w'hich, with inteirest at 4 per cent, from the 

I date of tlie testator’s death to the date of tlie. 

I I ransfer to the credit of this action, would 
' amount to the sum transferred into court ; and 

that the sum so calculated belonged to the estate 
as capital. Chesterfield' it QEarV) Trusts, In re 
(24 Ch. D. G43) folloWed. Oodden, In re, Teaque 
V. Fo'r, 62 L. J., Cii. 469; [1893] 1 Ch, 2i)2 • 
3 E,. 67 ; 68 L. T. 116 ; 41 W. E. 282. 

^ Life Policy Moneys — Mortgage— Pre- 

miums.] — A testator gave his residuary estate 
to a trustee on trust for a person for life with 
remainder over. The estate comprised an in- 
surance policy on a surviving life, subject to a 
mortgage. The premiums ami instalments of 
mortgage interest falling due after i-he testator’s 
death were paid by the trustee out of the income 
of the estate. On the falling in of the policy : — 
Held, first, that the tenant for life vvas entitled 
as against the remaindermen to be repaid out of 
the policy moneys the amount of the premiums 
and mortgage interest paid as aforesaid, with 
interest thereon at 4 per cent ; and secondly, 
that the ros}3ective rights of the tenant for life 
and remaimlermcn in the residue of such moneys 
should bo adjusleil in accordance with the 
principle of C/ieitterJkddts (^FarT) Trusts, In re 
(24 Ch. D. 643). 2Iorleij, In re, Morley v. Haig^ 
64 L, J., Ch. 727 ; [1895] 2 Ch. 738 ; 13 11. 680 ; 
73 L. T. 151 ; 44 \V. E. 140. 

— — Sum Paid out of Estate and subsec[ueiitly 
Repaid — ^Apportionment— Rate of Interest.]-— 
Whore the trustees of a will have, under the 
sanetion of an order of the court, paid a sum of 
money out- of the estate, which sum has, in cou- 
sevpience of the variation of the order on appeal, 
been subsequently repaid, such sum, although 
consi.sting of principal onlj^,' should, neverthe- 
less, on repayment be apportioned between the 
tenant for life and remainderman of the bene- 
ficial interest in the estate, on the pi'inciples- 
expounded in Turner v. yewjjort (2 Ph. 14), 
excep>t that 3 per cent, interest should now be 
substituted for 4 per cent. Cierelund's 
Eafide, In re, JIaq v. Wolnier, 65 L. J. Ch. 29 : 
[1895] 2 Ch. 542 ; 13 R. 715 ; 73 L. T. 313. 

— Mortgage by Trustees for a Term— Repay- 
ment by Arrangement in Eighteen Months with 
Additional Sum representing Interest for a 
further Year. ] — A fund settled by wuil on a person 
for life, with remainder to others in fee, was 
invested by the tj’ustees on mortgage with a cove- 
nant that it should remain on the secinity for ten 
yeai's. xVfterwartls an agreement was made 
under which it was repaid with interest in about 
eighteen mouths from the date of the agreement,, 
with an additional sum representing in amount 
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intcrost for a fnrtlicr year at tlie old rate : — 
Hci<I, that the additional sum was capital, not 
income, and belonf^cd wholly to those entitled 
in remainder to the fund, Searanohe^ hi re, 
Sbmmds v. Mioitr/ujdon, 74 L. T. 330. 

Moneys Paid in Error.] — A tenant for 

life became a lunatio, and by orders in the 
lunacy made in 1807 and 1808 aniinitics were 
directed to be paid to a remainderman (upon 
proper security for repayment) out of the income 
of the settled estates "for twenty years. The 
paymeTits were through some unex[>lained cause 
continued beyond this period, and in the mean- 
time the remaimlermnn mortgaged his interest 
in the estates, and subsequently became bank- 
rupt. On the death of the tenant for life, his 
personal rein’esentative claimed to retain out of 
the share of the personal estate, to which the 
remainderman then became entitled, the amount 
of the excessive payments be 3 mnd the period of 
twenty years, in yiriority to the remainderman 
and all persons claiming under him, together 
with interest thereon : — Held, that the personal 
representatiyo was entitled so to retain these 
amounts, together with interest, and that the 
fact of the estate of tlie remainderman being in 
mortgage made no difference. Langluan^ hi n>, 
Otway Y. La7igham^ 74 L. T. 611. 

g. Other Matters. 

Account of Bents.] — A tenant for life is not 
liable to account for rents already’’ received in a 
suit instituted by the obligee of a bond against 
the personal representatives and devisees of tlie 
obligor. Jessoa v. Romilly’s Notes of 

Cases, 153. 

Eiduciary Position.] — As a tenant for life, 
though his consent may be requisite to the 
exercise of a power of sale, stands in no iiduciaiy 
position towards the remainderman, and is as 
free as anyone else to buy from the trustees, a 
sale to him cannot be impeached on the ground 
of the purposes for which he buys, liia motives 
being immaterial to the trustees, provided they 
sell on terms advantageons to the estate. 
JDiccomim v. Talhot, L. ii 6 Ch. 32 ; 24 L. T. 
49; 19 W. E. 138. 

A bill will not lie at the suit of a remainder- 
man to set aside a lease hy tenant for life, on the 
ground of its being accom])a7iied with a loan of 
money, them being no privity between them, 
and the remedy" being at law. Cordett v. 
Segrave, 2 Ball k B. 98. 

Settlement of Leaseholds — Purchase 

of Beversion.] — There is no case in which the 
doctrine of JCrrch v. Saiulford (Sol. Cas. Ch. 61) 
has been applied to leaseholds not renewable 
by contract or custom, and a tenaiit for life of 
leaseholds ])ure]iasiTig the freehold reversion is 
not a trustee tliereof for those entitled in ]‘e- 
malrtdcr. Lwngtoii v. Tr/7.9^'//, 70 L. T, 770. 

— Statutory Bight of Pre-emption.] — The 
tenant for lift? of settled property (having astatu- 
torj’ right of pre-emption as adjoining owner) 
purchased on Ins own account from turnpike 
trustees the site of a disused tollhouse, the 
coTivejuancc being made to himself in fee. He 
made lasting improvements thereon, and died, 
having devised the site to the defendants : — 
Held, that the defendants were trustees of the 


site for the, reuiamdermcn entitled to the 
settled property, but that the. remaindermen 
coxdd only enforce this equity on the terms of 
recouping the estate of the tenant for life not 
only the amount of the purchase-money, but 
also the value of the lasting jm])rovoments. 
Bxncley v. Ginnever^ 66 L. J., Ch. 669 ; [lB97j 
2 Ch. 503 ; 77 L. T. 302. 

Exchange under Inelosure Act, 1845,]— A 
remainderman is not bound by an agreenrent, 
made by a tenant for life or tenant in tail, to 
apply for an order etfecting an exchange uiuler 
8 A *0 Viet. c. 118. Lmded Mdatea hiredment 
Co. V ^YeeMng, 21 L. T. 384 ; 18 W. E. 35. 

Interest on Income in arrear.] — Interest at 4 
per cent, allowed to the tenant for life of a trust 
fund upon the amount found due to her for 
arrears of interest of the fund. Willeoolis v. 
Biitehor^ IQi Sim. 366. 

H. ESTATE PUB AUTEE VIE. 

1. In GtENEEAL. 

Limitation of.]— A limitation of real estate to 
A., dui’ing the life of B. and C., without saying, 
“and during the life of the survivor of them,’* 
gives A. an estate during the lives of B. and G., 
and the survivor. But a limitation of 100 years^ 
if A. and B. shall so long live, is determined by 
the death of eithei', because this is a collateral 
condition. Bay v. Bay^ 1 Kay, 703; 18 Jur. 
1013 ; 2 W. E. 700. 

Semhle, that these rules apply also to limita- 
tions of personal estate. Ih. 

A tenant in fee conveyed lands “ to H., her heirs- 
and assigns, to hold to H. and her assigiis during- 
the life of G.” Q. was H.’s heir-at-law : — Heltl, 
that, after H.’s death, G-. was entitled to hold for 
his life, as special occupant, and that the land 
did not pass to H.’s excicntors by the words in 
the hahendmn. Boe d. Tiniui i'} v. Stoelo, 4 Q, B. 
663 ; 3 G. k D. 622 ; 12 L. J., Q. B. 272. 

Trustees to Preserve, &c.] — Estate limited. 

by deed to trustees and their heirs, to preserve, 
Ac., construed an estate pur autre vie, to effect the^ 
general intention of the deed. Beanwont v. 
Salishvry (iMarqins), 19 Bcav. 198; 3 Eq. E. 
369 ; 24 L. J., Ch. 94 ; 1 dur. (N.S.) 458. 

An estate was limited to trustees “and their- 
heirs,” to preserve contingent remainders, and 
it was subsequently, and after another life- 
estate, limited to 1l3e same trustees for five 
liimdrcd years to raise portions. It was held, 
having regard to the clear intention, that the- 
estate to the trustees “ and their heirs” must be 
controlled, and that they took an estate pur 
autre vie, so as to give effect to the term of five* 
liuiidrecl years. Jh. 

Limitations in a deed to trustees “ and their- 
heirs ” (without words restricting it to the lives- 
of preceding tenants f(jr life), upon trust to 
preserve contingent remainders : — Held, that 
although the omission of such word was* 
probably an oversight, yet, the instrument 
being a deed, the court could not construe the- 
limitation as restricted, notwithstanding an 
estate in fee was a larger estate than was re- 
quired for the purposes of the trust, and the 
limitation was repeated in a subsequent part 
of the deed, and was followed by a term of years 
in a third party, upon trust to raise portions, and 
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by a power for the tenants for life to grant 
leases. Zmns v. Mre/f. 3 Kay & J. 132 ; 26 
X. J,, Ch. 101 ; 3 Jur. (N.s0 12 ; 5 W. E. 96. 

To justify the court in restricting such a limi- 
tation by deed to an estate pur autre vie, it must 
be shown that the intention of the parties, as 
manifested by the deed, cannot be carried into 
effect unless the limitation be so restricted. Ih. 

Distinction in this respect between deeds and 
wdlls. Ill the latter a greater latitude is allowed 
in the construction of legal terms, the testator 
being supposed tnops consilii. Ih, 

nature and Quality of Estate.] — Where a 
lessee of lands demised to him, his heirs and 
■assigns, for lives, devised the premises for the 
residue of the term to W. J. L. and his assigns, 
who died intestate : — Held, that the premises 
did not go to the heir of W. J. L., but to his 
personal representative, under the 29 Car. 2,c. 3, 
s. 12. Doe d. leivifi v. lewis, 9 M. «fc W. 662 ; 
11 L. J., Ex. 305 ; 6 Jur. 375. 

Learning as to the nature and quality of estates 
pur autre vie. Allen v. Allen, 2 Dru. & W. 307 ; 
1 Con. k L. 427. 

A tenant quasi in tail in possession of such an 
estate has full power over, and may by an act 
inter vivos, deal with the estate precisely as if 
there never had been any set tlement ; but a 
quasi tenant in tail cannot, without the concur- 
rence of the tenant for life, defeat the subsequent 
remainders. But if he aliens with the consent of 
the tenant for life, or obtains a renewal with his 
•concurrence, or if the tenant for life procures 
a renewal and then conveys to the tenant quasi 
•in tail, this will be sufficient to bar the quasi in 
tail. 2h. 

A., seised to him and his lieirs, for the life of 
B., devised to G. without using words of inherit- 
.ance : — Held, that, on the death of C., B. living, 
the heir of A. took as special occupant. Doe d. 
J'ejf V. Jiolnn.son, 2 Man. k Ry. 249 ; 6 L. J. 
.(d.s.) K. B, 273. S. C\, iiom. loe d. Jeff v. 
Hunter, 8 B. k C. 296. 

If an estate pur autre vie is limited to a man, 
his heirs, executors, administrators and assigns, 
.•and is not devised, it descentLs to the heir as a 
special occupant. Atlihison v. JBaker, 4 Term 
Rep. 229 ; 2 R. R. 366. 

A. being seistxl in fee of several freehold 
■estates, and also possessed of a leasehold rectory 
for lives, devised all his manors, messuages, 
lands, tenements, tithes and hereditaments, and 
;aU his real estat(^ wdiatsoever (except what w^as 
-thereinafter mentioned and devised), to trustees 
;in -strict 'Settlement ; he charged his leasehold 
with ramt-dharges to two of his younger children, 
and directed that, when any of the lives dropped, 
the lease should be renewed, and the names of 
those two children put in, of whom a son wms to 
haA'’e the preference ; it was held that the rectory 
did not pass by the general words of the devise, 
but that A.’s eldest son and heir took as special 
■occupant on the death of A. Sheffield v. Mulgraxe 
(Lord'), 5 Term Rep. 571. 

A lady, who was domiciled in Hungary, was 
-entitled as tenant in common with her tw’o 
sisters, to an annuity charged on land in England 
for the lives of the three sisters and the longest 
liver of them. By her will made in Hungary she 
gave all her personal estate to her executors 
upon certain trusts : — Held, that the interest of 
the testatrix in the annuity w'as an estate pur 
autre vie, applicable by law in the same manner 
' .as -nerso-nal estate within the Legacy Duty Act, 


36 Geo. 3, c. 52, s. 20. Chat field v, BerteJi-oldt, 
41 L. L, Ch. 255 ; L. R. 7 Ch‘ 192 ; 26 L. T. 267 ; 
20 W. R. 401. 

Held, also, that though this interest was appli- 
cable as personal estate, it was not actually per- 
sonal estate, but, on tlie contrary, real estate, 
and consequently that, notwithstanding her 
foreign domicil, legacy duty "was payable on 
her interest in the annuity by virtue of s. 20. 
Jh. 

There can be a special occupant of an ef[uitablc 
estate pur autre vie, although the legal estate is 
in a trustee. Iteipinlds v. Wr’Kfht, 2 De G. 
F. k J. 590 ; 30 L. L, Ch. 381 ; 7 Jur. (N.S.) 
246 ; 3 L. T. 531 ; 9 W. R, 211. 

Leasehold estates pur autre vie were devised 
in trust for A., his heirs, sequels in right, execu- 
tors, administrators and assigns. A. survived 
the devisor, and being illegitimate, died without 
heirs and intestate, living the cestui que vie ; — 
Held, that the devised estates passed under 7 
Will. 4 k 1 Viet. c. 26, s. 6, to A.’s administrator 
(the nominee of the crowm). lb. 

An estate by wrong can never be an estate pnr 
antre vie. Penny v. Allen, 7 Dc G. M. k G. 
409 ; 3 Jur. (N.S.)'273 ; 5 W. R. 303. 

An estate pur autre vie created by a will passes 
on the death of the grantee to his executor or 
administrator under s. 6 of the Wills Act, 1837, 
unless the will expressly or impliedly tiesignates 
a special occupant. A devise without words 
of limitation does not import a designation of 
the grantee’s heir as special occupant. Pliilpotts 
V. James (3 Dough 425) andlG/Z^ v. Bijrne (2 
Jo. k Lat. 118) explained. Sheppa/rd, In ?v; 
Sheppard v. Manninq, 66 L. J., Ch. 445 ; [1897] 

2 Ch. 67 ; 76 L. T. 756 ; 45 W. R. 475. 

If an estate is given to A. simply during the 
life of B., and A. dies before B., any person 
getting possession of the land after the death 
of A. will be entitled to hold it as the general 
occupant : but if an estate is limited to A. and 
his heirs during the life of B., a general occu- 
pant is not permitted, but the heir will take as 
special occupant, and not by descent. Korthen 

V. Carnegie, 4 Drew. 5S7 ; 28 Ij. J., Ch. 930 ; 7 

W. R. 481. 

Semble. if an estate is given to A. and his 
executors and administrators during the life of , 
B., and A. dies first, the executor would be 
capable of taking the estate as special occupant. 
In the case of an incorporeal hereditament, 
limited to A. simpliciter pur autie vie, an execu- 
tor or administrator may be a special occupant, 
but there can be no general occupant, lb. 

If A., having an estate to himself, his heirs 
and assigns, during the life of B., conveys the 
legal interest to trustees, their executors, admi- 
nistrators and assigns, and the trustees die in 
the lifetime of the cestui que vie, the executors 
of the trustees will be special occupants, and A. 
will have no interest in the legal estate, lb. 

If A., tenant pur autre vie, parts w*itii the 
beneficial interest contingently, and the contin- 
gency does not happen, then there will !3e a 
resulting trust in favour of A. of the interest, 
which he has not effectually parted with. Ib. 

The estate of a tenant for life in lands held 
pur autre vie, cannot merge in the possible 
estate therein of his heir or executor ; the latter 
being an iudependent estate, less in value than 
the former, and not taken by the heir or exe- 
cutor as a remainder upon the previous estate, 
but as a special occupancy upon the death of 
the tenant for life. Pickersgill v. Greij, 30 Beav. 



remainder, and the party ill possession does not 
respond to the, application, the applicant is en- 
titled to ah order for production. Oioen^ In re, 
48 L. J., Oh. 248 ; 10 Ch. D. 160 ,* 27 W. 11. 305. 

Under 0 Anne, c. 18, an assignee of the life 
interest of a tenant for life, can be required to 
produce his cestui que vie at the bar of the court, 
and, failing such production, the cestui que vie 
will be deemed to be dead. Hall, In Cantle- 
dine, He parte, 44 L. T. 4()9 ; 29 W. K. 521. 

When a cestui que vie of a lease for lives was 
not forthcoming, and there was good reason for 
supposing him to be dead, the court, on an appli- 
cation of those entitled in I'emainder, ordered 
him to be produced by the lessee at tlie bar of 
the court ; or, for the purposes of the application, 
to be assumed to be dead. St. John's Hospital, 
In re, 18 L. T. 112 : 16 W. li. 556. 

Money was payable to a tenant pur autre vie 
under a "policy, after proof, to the satisfaction of 
directors of the ccstiii que vie. An order was- 
made under 6 Anne, c. 72, that the cestui que vie 
ought to be deemed and taken to bo dead under 
tbe statute, and the remaindermen entered : — 
Held, that the directors might reasonably require 
further evidence of the death of the ccstiu que 
vie. Boole v. City of Glasrioio Life Assm*miGO 
Co., 53 L. J., Oh. 527 ; 50 L. T. 323 ; 32 W. E. 
476. . . 

Under the statute 6 Anne, c. IS, tlie court has 
power to made an order for the production of a 
cestui que vie as well upon a person having an 
interest detevininable on a life, as on a person 
having an estate pur autre vie sti’ictly so called. 
Stereos, In re, 55 L. J., Oh. 433 j 31 Oh. X). 320 ; 
54 L. T. 80 ; 34 W. li. 268. 

A testator devised land to A., her heirs and 
assigns ; but in the case she should die without 
leaving issue living, then to B. A. sold the land 
to 0., and disappeared : — Held, that B. was 
entitled to call upon C. to produce A., under 6 
Anne, B. 18, notwithstanding that B.’s interest 
arose under an executory devise, and that it 
arose, not on A.'s death simpliciter, but on A.A- 
death without leaving issue living. Bople, In 
re. Balicr, Hr parte, 58 L. J., Oh. 372 ; 40 Ch. I), 
589 ; 60 L. T. 668 ; 37 W. K. 554. 

The master of the rolls had no jurisdiction 
under the 6 Anne, c. 18, for the production of the 
tenant for life. Jfe^/riek v. Loices, 23 Beav. 
449 ; 5 Wh li. 746. 


352 ; 31 L. J., Ch. 394 ; 8 Jur. (K.S.) 632 ; 5 
L. T. 706 ; 10 W. li. 207. 

In 1865 B., by a written agreement, let to M. 
a farm, B. “ giving him a lease of three lives for 
thirty-one years.” The agreement did not con- 
tain any words of limitation. No lease was ever 
executed, but- the lessee entered, and remained in 
possession till he died, intestate. His heir then 
entered. The jiersorial representatives of the 
lessee brought ejectment. The heir filed a bill 
for an injunction, and prayed that a lease should 
be executed to him, his heirs, executors, kc., for 
three lives to be named by him, and for a con- 
current term of thirty-one years: — Held, that, 
under the circumstances, the personal representa- 
tives took, under the statute, the interest of the 
lessee. J fIJermott v. Balfe, Ir. E. 2 Bq. 440. 

Copyholds.] — Copyhold estates are liable 

to special occupancy. Doe d. Lampriere v. 
Martin, 2 W. BL 1148. 

But there can be no general occupancy of a 
copyhold. Zoueli d. Forse v. Horse, 7 Bast, 186 ; 
3 8mith, 191. 

The 29 Car. 2, c. 3, s. 12, and 14 Geo. 2, c. 20, 
s. 9, appropriating estates pnr autre vie, where 
thei’c is no special occupant, do not extend to 
copyholds, 1 1), 


2. Peoductiox of the Cestui que vie. 

In what Cases.] — Married woman, tenant for 
life, with remainders over, ordered to be pro- 
duced. Grant, E.e ])arte, 6 Ves. 512. 

Proceedings, under the act of 6 Anne, c. 18, to 
compel production of cestui que vie. St. Auhyn, 
H.r parte, 2 Cox, 378. 

A lessee for years, determinable on lives, 
having paid an advanced rent during a dispute 
whether the last cestui que vie, who had been 
many years absent from the realm, was alive, 
and a demand of a farther advanced rent being 
made by the lessor, on a bill by the lessee to 
recover those payments, a commission to examine 
witnesses to prove the cestui que vie still living 
was used, the plaintiff paying into court the 
arrears and accruing payments of the advanced 
rent, which he bad been accustomed to pay. 
Brown v. Petre, 2 8wan. 235. 

There being no satisfactory proof that the 
persons were living for whose lives certain here- 
ditaments were held, the court, on the application 
of the remaiiulerman, made an order under the 
6 Anne, c. 18, s. 1, requiring the tenant pur autre 
vie to produce the persons in question at a time 
and place specified in the order. Chmey, In re, 
2 Sm. (k G. 46 ; 2 Eq. E. 52 ; 18 Jui\ 222 ; 2 
W. E. 183. 

Real estate stood limited to D. for life ; re- 
mainder to A. in fee. D, assigned his life estate. 
Some time afterwards it became tloubtful%vhether 
1). was living or not, and there was evidence 
that when last seen he was apparently hopelessly 
ill. Tlie court, on the application of A., made 
an order under t) Anne, c. 18, requiring the 
assignees of the life estate to produce I)., at the 
time and place and to the persons mentioned in 
the order, although there was no allegation in 
the affidavit that the death of the cestui que vie 
was concealed, bv them. Dennis, In re, 7 Jar. 
(K.B.) 230 : 8 W. E. 649. 

Who'C an application is made under the 
statute 6 Anne, c. 18, s. 1, to the party in pos- 
session of an estate for the production of a cestui 
que vie to the person entitled to the estate in 

VOL. VI. 


Enlarging Time for Production.] — Where a 
cestui que vie of a lease for lives, who has been 
ordered to be produced, was not forthcoming, but 
there was reasonable evidence of his existence, the 
court extended the time for his production. St: 
John's Ilosjntal, In re, 18 L. T. 317 ; 16 W. R, 
670. 


Expenses of Production.] — The court has no 
l>ower to order a remainderman expeclant upon 
the determination of an estate pur autre vie, to 
pay to the tenant pur autre vie the expenses 
of producing the cestui quo vie under the act 6, 
Anne, c. 18. Isaae, In re, 4 Myl. kC. 11. 

Practice — Course of Proceeding.] — An order 
was made, ex parte, under the statute 6 Anne, 
c. 18, on the application of a person entitled in 
fee, subject to a lease for lives, that the lessee 
should produce the cestui que vie at a ])lace and 
time and before persons named in the order. 
WhalUy, Ha; parte,!: Euss. 561. S. Owen, In 
re, supra. 
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Course of proceeding under 6 Anne, c. 18^ to 
compel a lessee pur autre via to produce the 
cestui quo vie to the reversioner.' Linacn., Mi re. 
12 Sim. 104. 

Order to produce cestui que vie before com- 
missioners, or the ^ court, granted on motion, 
although notice of the motion had not been 
served on the tenant ])ur autre vie. Abffrffa veim i/ 
(Lord'^^ 'part 5 5^. 385. 

Evidence.] — Where an application is 

■made under the statute (> Anne,c. 18, s. J, to the 
party in possession of an estate for the production 
.of a cestui quo vie to the person entitled to the 
.estate in remairuler, and. the party in possession 
, does not respoml to the application, the applicant 
is entitled to an order for production. Ow(^n\ In 
o'p., 48 L. J., Ch. 248 ; 10 Ch, D. 166; 27 W. E. 

, 305. 

E. ESTATE AT WILL. 

Assignment.] — xVn estate at udll is not assign- 
able. Ilurphy V. Ford, 5 Ir. 0. L. E. 10. 

.E. CUSTOMAEY ESTATES. 

I, dAYEIiKIND. 

"a. General Incidents. 

The possession of one co-heir in 


Ouster,] 

gavelkind is not the possession of the other, 
where he enters with an adverse intent to oust, 
the other. Bevonport v. Tyrrcl, 1 W. BL 675. 

A father was entitled in fee to an undivided 
moiety of gavelkind land, the other moiety of 
which belonged to his wife in fee. She died in 
May, 1870, leaving two sons, Samuel and John. 
John was then an infant. Ho attained twenty- 
one in 1877, and died in May, 1884. On the 
mother’s death her moiety descended to her two 
sons in equal shares, but the father was by that 
custom entitled to a moiety of the rents so long 
as he remained a widower. On the iiiothev’s 
death he entered into the receipt of the whole 
of the rents of her moiety, and continued in 
possession, without accounting to his sons or 
.acknowledging their title in writing, for more 
.than twelve years. On the death of John in 
1884, his interest descended to Ids brother 
* .Samuel as heir of the mother. In February, 
1884, the father re-nuirried and died in Novem- 
-ber 1884:— Held, that, as to one-eiglitli of the 
property to which John became entitled in 
■ possession on the death of his mother, the father 
must be taken to have entered into receipt of 
the rents as bailiii for his infant son, and that 
, consequently the title of John was not barred 
by the Statute of Limitations, and that his 
brother Samuel was entitled to that one-eighth. 
But held, that, as to Samuel’s own one-eighth the 
■.same presumption did not arise, and that, as 
there was no evidence that the father had re- 
ceived the rents as agent for Samuel, or had, 
before the expiration of the statutory period, 
-acknowledged his title in xvriting, or accounted 
to him for the rents, the title to that one-eighth 
was, barred by the statute. Oonsequeutly, 
Samuel was entitled to three-eighths of the whole 
property, and the remaining five-eighths passed 
under the father’s will. Iloths, In re, IMh v. 
Wade, 57 L. J„ Ch. 184 ; 36 Ch. D. 553 ; 58 
L. T. 9 ; 36 W. E. 445. 

Bisgavelling — Evidence.] — As to the evidence 
to shew that lands had been disgavellod, by a 


private act of parliament, see Boe d. Baeon v, 
Brifdqes, 6 Man. & G. 282 : 7 Scott (jtf.E.) 333 ; 13 
L. j.,' C. P. 200. 

Distress.] — One of several co-heirs in gavel- 
kind may distrain for rent duo to him and 1iis 
companions without aji actual iiutliorii}- fr(Uii 
his companions. le'ujh v. Shepherd, 2 Br. k B. 
465 ; 5 Moore, 207 : 23 E. E, eUl 

Dower.]~-Thc 3 &: 4 ’Will. 4, c. 105 (Dower 
Act), extends to lands of ga,velki nd tenure. 
Farley v. Bonham, 2 Johns, k H. 177 : 30 L. J., 
Ch. 230 ; 7 Jur. (K.S.) 232 ; 3 L. T. 806 ; 0 W. E. 
299. 

Exchange — Gavelkind and Socage Lands.]— 
Under 8 A 9 Yict. c. 118, s. 47, the iriclosure 
commissioners have power to confirm aii ex- 
change of gavelkind lands in Kent for common 
socage lands in IMiddlescx. Mrnrf y. Leman, 7 
De G. M. .'t G. 340; 3 Eq. E. 783; 24 L. J., 
Ch. 545 ; 1 Jur, (X.S.) 602 ; .3 W. E. 580. 

Tb. Des'csent- 

In customary descent the ordinary incidents 
of descents attach to the cTistom. Thertdore, in. 

ivclkind descent, the jus represontationis ap- 
plies to the remoter issue as well as to the s(.vns 
of the intestate’s brothers. IIooli v. Ilooh, 1 
H. k M. 43 ; 1 H. E. 85 ; 32 L. J., Ch. 14 ; 9 
Jur. (N.S.) 42 ; 7 L. T. 501 ; 11 W. E. 105. 

An intestate had one brother, who died in liis 
lifetime. I’he brother (besides a son who died 
without issue in the intestate’s lifetime) had two 
sons ; the elder, who died in the intestate’s life, 
leaving two sons, and the younger wi)o survived 
the intestate : — Held, that gavelkind lands of 
the intestate descended, as to one moiety, to the 
brother’s younger son, and as 1o the other, to the 
tw’o sons of the brother’s eldest son equally. Ihk 


c. Law and Custom, 

Limitation to Eight Heirs,] — A testator seised 
of lands in common socage, and of othci* lands in 
gavelkind, desired everything to remain in its 
then present position during his wife’s life, for 
her use ; and after her decease, devised his real 
estate to his then male heh' and his heirs, in strict 
tail male : — Held, that the lands in gavelkind, as 
well as those in common socage, passed to the 
testator’s heir at common, law. Thorp v. Owen. 
2 Sm. k G. 90 ; 2 Eq. E. 392 ; 23 L. J., Ch. 286 ; 
18 Jur. 641 ; 2 W. E. 208. 

On a devise of freehold and leasehold lands in 
Kent, in strict settlement, with an ultimate limi- 
tation to the testator’s own right heirs, the will 
also containing a simila.]* disposition of other 
leaseholds in Kent, not the subject of the suit, 
the common law heir is entilied. Slade n v. 
Sladcn, 2 Johns. &; H. 369 ; 31 L. J., Ch. 775 ; 7 
L. T. 63 ; 10 W. E. 597. 

A testator devised gavelkind lands to “William 
G., the oldest son of my nephew, J. OL,” for life 
with remainder to such issue of William G. as in 
the will mentioned, and in default of such issue 
to his own right heirs. The nephew, J. G., had 
at the date of the will, and at the testator’s 
death, two sons, of wiiom William G. was the 
youngest : — Held, that the devise was to William 
G., and that on his death without issue the land 
passed to the common law heirs of the testator, 
and not to his gavelkind heirs. Garland v. 
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Bfrerin/, 4.7 L. J., Ch. 711; 9 Ch. D. 213: 38 
L. T. 911; 2GW. 11. 718. 

By a ■voluntary scttlcrneiit A. and his cousin 
limited certain i^avelldnd lands to a relative, C., 
foi’ life, with remainder to her issue, aiid for 
default of such issue, " to the use of the right 
lieirs of E., deccase(l, and J.” — ^who was tlieii 
living — the two sisters of the said A., their 
heirs and assigns as tenants in coniinon for ever”: 
— Held — the court declining to read the limita- 
tion as a limitation to “the right heirs of E., 
decetised, and of J.” — that J. herself took a 
vested remainder in fee simple in a moiety of the 
property expectant on the death of 0. without 
issue : and, accordingly, tliat on the death of C., 
who survived J.. and died without issue, the 
moiety passed to J.’s co-heirs in gavelkind. 
Uiiivcs V. Ilmces, U Ch. D. G14 ; 43 L. T. 2S0. 

Limitation to Heirs of the Body.] — Testator 
being seised in fee of lands i'n gavelkind devised 
all his real estate to his nephew, T. C., for and 
during the term of his natural life, and from 
•and after the determination of that estate to 
trustees to preserve contingent remainders, and 
from and after the decease of T. C. to and 
.amongst all and every the heirs of the body of 
the said T. C. as well female as male, such heirs, 
as well female as male, to take as tenants in 
common, and not as joint tenants, and for de- 
fault of such issue to trustees for a term of 500 
years, upon trust that they should as soon as 
might be after the decease of T. G., in case he 
should die without issue of his body lawfully 
begotten, raise a sum of money to be applied to 
the maintenance of his niece, and after the 
determination of the said term of 500 years he 
•deviseil the same to his T. C. and C. C" for and 
daring their respective natural lives, to take as 
tenants in common, and not as joint tenants, and 
■froni arid after their respccti-('e deceases, unto 
and amongst all and every the heirs of the 
res]>ective bodies of the said T. C. and C. C., as 
■well female as male, lawfully begotten or to be 
begotten, such heirs to take as tenants in common 
and not as joint tenants, and in default of such 
issue to his own right heirs for ever : — Held, that 
T. G. took an estate tail in the devised premises. 
I)t>e d. v. Ilavn')/^ 4 B. & C. GIO ; 7 

I). & K. 78 ; 4 L. J. (O.S.) K. B. 18. 

Lands in Hent.] — A rectory in Kent, formerly 
belonging to one of the dissolved monasteries, 
having been granted by Henry VIII. to a layman’ 
to be holden in fee b}' knight’s service in eapite : 
— Held, that the lands were de.seendible according 
to the custom of gavelkind, but the tithes ac- 
cording to the common law. I)oe d. Lushing- 
ton V. Llandaff QJJishoj)')^ 2 Bos. & P. (N.il) 
491 : 9 E. B. G82. 

Feoffment by Infant.]— A widow was entitled 
io dower out of gavelkind land of which her 
tlirec_ sons (two_ of whom were infants) were 
co-hoirs. The widow and adult son conveyed by 
<ieed to the present vendor, and this conveyance 
was ci’.mlirmcd by charters of feoffment by the 
infants on the youngest attaining fifteen years. 
It appeared that the infants had not received 
their full sham .—Held, that as the two sons 
were still infants and could not release their 
rights, the title could not be forced on an iin- 
williDg purchaser. Mashdl and GoldfinoKs 
eontract, l7i re, 64 L. J., Gh. G78 : [1805] 2 Ch. 
525 ; 13 E. 685 ; 72 L. T. 836 ; 43 W. E. 620. 


2. BOROffGH E^aLISH. 

Descent.] — The custom of a manor was stated 
to be that all copyholds descended to the 
youngest son or daughter, ^ brother or sister, 
uncle or aunt. A tenant died intestate seised 
of customary lands of the manor, leaving neither 
son, daughter, brother, sister, niicle, nor aunt ; 
but leaving sons of deceased uncles : — Held, that 
the youngest son of the youngest uncle was ’tiot 
entitled, and that the heir-at-law was entitled 
to the lands. In re^ Smart v. Smarts 18 

Ch. D. 165 ; 30 W. E. 43. 

According to the custom of descent in the 
manor of Taunton Deane, a surviving sister is 
not entitled to inherit in preference to the son 
of a deceased brother’s son. Zoahe v. Volman^ 
2 Mylne & C. 635. 

The custom of descent in a manor was in the 
natime of borough English, the youngest son of 
the person last seised inheriting in preference to 
the eldest ; and if the youngest son were dead 
without issue, then the next yoiiugest son ; and 
if no* son, the daughters as co-p>arceners ; and if 
no issue, then the youngest brother of the person 
last seised, and the youngest son of the youngest 
brother, if such youngest brother were dead, or 
if such youngest brother were dead without 'issue, 
the next youngest brother ; and if no bi’other, 
the sisters taking as parceners. There was also 
one entry of descent and admission in favour of 
the youngest son of the uncle of the person last 
seised, and one entry of descent and admission 
shewing the descent to the youngest sons re- 
spectively of two sisters, who were heirs ])arcexiers 
to the person last .seised : — Held, that there was 
no evidence to autiiorise an extension of the 
custom of descent in favour of so remote a 
collateral relative as the youngest son of the 
youngest brother of the great-grandfather, ex 
parte materna, of the person seised. Mugf/Uton 
V. Barnett, 1 H. & N. 282 : 26 L. J., iLx. 47 ; 
2 Jur. (n.s.) 1026. Affirmed in the Exchequer 
Chamber, 2 H. & N. 653 ; 27 L. J., Ex. 125 ; 
4 Jur. (N.s.) 139 ; 6 W. E. 182 ; see 4 Jur. 
( 2 T.S.) 5, Part 2. 

Lands were devised to one for life, remain- 
der to his eldest son, and the legal customary 
heirs of such eldest or only son for ever, re- 
mainder by way of proviso to the daughters 
as tenants in common in fee, and if the tenant 
for life left no son or daughter, or issue of a 
son or daughter living at his death, then over. 
Part of the property was copyhold, descen- 
dible according to the tenure of borough English 
among issue and collaterals also :— Held, that 
on the death of one of the daughters of the 
tenant for life without issue in his lifetime her 
interests in the copyholds descended to her 
youngest sister then living, and on the sub- 
sequent birth of another sister shifted to her, 
Bider v. Wood, 1 K. & J. 044 ; 3 Eq. E. 1064 ; 
24 L, J„ Ch. 737. 

And see Copyhold, 

Devise.] — Devise, after a tenancy for life, of 
borough English lands for sale, and to divide 
the moneys among all the testator’s sons and 
daughters which might then be living, and to the 
heir and heirs of them which might be tieceased, 
share and share alike : — Held, that under the 
gift to the heirs, the common law and not the 
heirs in borough English took. Polley v. Poll&n 
31 Beav. 363. 

Devise of copyholds to W. for life, and afier 

11—2 
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liis cleatli to his eldest son^ and the legal cus- 
tomary heirs of such oldest or only son for ever 
provided, that it W. leave no son or issue of a 
son living at his death, devise to the daughters of 
W. as tenants in common in fee, and if W. leave 
no son or daughter, or issue of a son or daughter 
living at liis death, gift over: — Held, that W.’s 
daughters, during his lifetime, took contingent 
<lescendible interests as tenants in common in fee 
in til edevised estate, llhler v. Woocl^ 1 K. k> J. 
041 ; a Eq. K. lOOl ; 24 L. J., Ch. 737. 

Hold, also, that the admission of W. did not 
enure for the benefit of his daughters, so as to 
bring them within the seisin. Ih. 

Another pait of the property was copyholds 
not proved to be descendible according to the 
tenure of borough English, but by custom the 
descent was shewn to^ be to the jmungest son 
or daughter or sister of the copyholder last 
seise<l : — Held, that on the death of one of W.’s 
daughters in his lifetime without issue before 
she became seised her interest in these copy- 
holds descended, not according to the custom, 
but to all her sisters as her co-heiresses at law. 
Ih 

Covenant.] — Borough English lands are not 
applicable in perf<3rmance of a covenant in 
marriage articles to settle freehold lands on the 
first and other sons of the marriage, for it is not 
the kind of estate intended by the articles. 
Fhmd V. Ilallett, Ambl. 106. 

Law and Custom. ] — Settlement before marriage 
on the husband and wife for life (of a freehold), 
remainder to tlie heirs of the husbaiul and wife, 
and of a cojiyhold in borough English on the 
husband and wife for life, remainder to the heirs 
of their two bodies, in like manner, and to the 
same uses as the freehold The younger son 
shall succeed as heir in tail to the copyhold. 
Hoc d. Ahiroj^ v. Aidroj)^ 2 W. Bl. 1228. 


vest the seisin in all as the entry of all. IJoa d. 

V. Frar.mt. {> East, 173 ; 2 Smith, 295 ; 
8 B. U. 417. S. lb, JJoe d. Damrll v. W(w<ln)Jh\ 
10 M. & W. 608 ; 12 h. J., Ex. 147. 


2. ' Joint Tenants. 
Limitation of Estate— -By Beed.]~ 


-Setthmienfc 


G, CO-PABCENERS, JOINT TEHAHTS 
AND TENANTS IN COMMON. 

1. CO-PARGENEES. 

Ouster.]— A feofiment by one parcener, who 
occupies alone under a general entry, operates as 
a conveyance of her own purparty, and as a 
deforcement of her co*parceners. I)oe d. Read, 
or Reed v. Tuyhv\ 2 N. & M, 508 ; 5 B.& Ad., 
575; 3 L. J., K. B. G7. 

Descent .] — See cols. 228, 231, ante. 

Limitation to Bight Heirs.] — Under the ulti- 
mate limitation in a settlement the equitable fee 
in real estate was limited to the “ right heirs ” of 
C., who had never had any estate in the property. 
G. was dead at the date of the settlement, and 
his right heirs at the date of his death were three 
sisters and five daughters of a deceased sister. 
The preceding limitations all failed : — Held, that 
the persons who were the rigdit heirs of 0. at his 
death took as personee designatas, and as joint 
tenants, an<l not as co-parceners with descent 
from them as such. R evens v. Fellowes, 56 L. T. 
391 ; 35 W. R. 356. 

Entry.] — Where the entry upon a claim by 
one of several co-parceners, who make but one 
heir, is lawful, such entry made will generally 


to peni\it “all and cvmy the chiidren to take 
rents, Ac., to them and their heirs for ever,” 
they arc joint tenants, not tenants in conn non. 
StrattiUh V. Red, 2 Bro. 0. G. 233. 

Notwitlistanding the _ leaning of late to a. 
tenancy in common, an interest given to two {■.n.* 
more, either by way of legacy or othemvisc, is. 
joint, unless there are words^ of severance, as 
“equally among,” Ac., or an inference of that 
sort arises in equity from the nature of the 
transaction, as in partnership, a joint mortgage, 
&c. Jlorlei/ V. Rird, 3 Ves. 628 ; 4 R. K. 106. 

Goiiveyancc to two persons, habendum to tbcmi 
their heirs and assigns as tenants in common, and! 
not as joint tenants, to the use of them their heirs, 
and assigns, they arc tenant sin common and not 
joint tenants, as the Statute of Uses does not 
operate. Roe d. Hutehlneon v, J^vedwldgc, 4 
M. A S. 178 ; IS R. R. 436. 

Under tlie ultimate limitation in a settlement, 
the equitable fee in real estate wais limited to the 
“right heirs” of 0., who hiul never had any 
estate in the property. 0. was <Icad at the date 
of the settlement, and his right heirs at the date 
of his death were three sisters and five daughters- 
of a deceased sister. The preceding limitations* 
had failed ‘.—Held, that the persons who were 
the “right licirs” of C. at ^ his death took as. 
persoiim designate, and as joint tenants, and not 
as co-parceiicrs with descent fi'om tJacm as such. 
Berenn v. Felloices, 56 L. T. 391 ; 35 W. R. 356, 

A fund settled on the husbaiitl and wife “ dur- 
ing their joint and natural lives” : — Held, to* 
be construed “during their joint lives, and ^the 
life of each of them.” Smith v. Oalies, 14 Sim,. 
122 , 

Lands are settled to the use of the husband 
and wife for tlieir lives, remainder to the heirs of 
both their bodies. The children of this marriage- 
are joint tenants, an<l if any one dies before- 
severance, his share shall survive to the others,. 
Stajdes V. Ilavrlee, 4 Bro. P. C. 580. 

Joint Purchases and Investments.]— A. 
joint purchase by two, to them an(l tlieir heirs, 
with equal payments, creates a joint tenancy ; 
and there is therefore a survivorship between 
them. Avelhuf v. Knlpe, 19 Ves. 441 ; 13 R. R.. 
240, 

Tenants in common of a mortgage term joining- 
in a imichaso of the equity of redemption to^ 
them and their heirs are tenants in common of 
the inheritance. Ih. 

At the deatli of a te.stator two sums of slock 
which had bceu jmrehased by liim and his sister-: 
were standing in their joint names. One had 
been purchased by them ecpially, but much the- 
greater part of the other bail been, purchasetl by 
the sister, who rvas still living : — Held, that the 
sister was entitled, by survivorsbip, to both sums, 
Harris v. Fergnsmn, 16 Sim. 308. 

Where two executors arc joint tenants of the 
residue of the testator’s personal estate, their 
employing part of it in trade for their mutual, 
benefit docs not amount to a severance as to the 
whole. Hall v. Rinhij, 4 Bro. P. C. .577, 

If joint tenants of leasehold or freehold lay 
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out money jointly upon it, in the way of trade, 
there is no survivorship. Lystor y. Bolland.^ 1 
¥es. J. 435. 

In the absence of any provision in a deed of 
iscttlement to the contrary, lhe]nn’chase of shares 
in a bank in the joint uaiiies of A. and B., with 
moneys belonging solely to A., upon the death of 
A. vests the legal right to the shares in B. 
^arrleh v. Taylor., 29 Beav. 79 ; 30 L. J., Ch. 
211 ; 7 Jiir. (X.S.) 11(5 ; 3 L. T. 4(50 ; 9 AV. B. 
181. Affirmed 4 De G. F. & J. 159 ; 31 L. J., Ch. 
r>8 ; 7 Jur. (N.S.) 1174 ; 5 L. T. 404 ; 10 W, B. 
49. 

Two Bisters, spinsters, executrixes, and bene- 
ficiaries under their fatliers will, transferred a 
portion of the funds bequeathed to them as 
tenants in common into tiieir joint names, and 
afterwards, out of the proceeds of that of which 
they were tenants in common, purchased stock in 
their joint names. They lived together, had all 
things in common, and made mutual wills in each 
other's favour : — Held, first, that the transfer 
made them joint tenants of the fund transferred. 
Mty/ieF Tratitr, Ifi re, 24 L. T. 415 ; 19 W. B. 
468‘ 

Held, secondly, that they were joint tenants 
of the stock afterwards purchased, though pur- 
ohased out of the proceeds of a fund of which 
they were tenants in common. Ih. 

Where A. and B., sisters, living together, and 
apparently intending to live always together, 
having a common source of income, made 
each, from time to time, investments in new 
three per cents., which wmre transferred into 
their joint names, and on which they received 
the dividends for their common use : — Held, that 
tl'ie proper inference was (in the absence of an}-- 
inconsistent circumstances), that a joint tenancy 
was intended, lluwe, In n\ Jaeola Y. lUnd. iM 
L. T. 581— C. A. 

On a purchase by two pjcrsons contributing 
equally to the cost of it, parol evidence of sur- 
rounding circumstances and of subsequent deal- 
ings is, notwithstanding the statute of Frauds, 
admissible to prove an intention to hold in 
severalty. But, semble, paiol evidence of state- 
ments of intention is not admissible. Ilarruon 
V. Barton, 1 J. & H. 287 ; 30 L. J., Ch. 213 ; 7 
Jur. (N.S.) 19 ; 9 W. B. 177. 

By Will.]— .See Will. 

In other Cases.] — A sum of money wuis 

remitted to England to t.)e secured for the benefit 
of a married woman and her children, so that the 
same might not come to the hands of her husband ; 
— Held, that they took as joiiit tenants. Budard 
\\ Sainulerr, 7 Beav. 92 : 7 Jur. 98G. 

Evidence to prove Tenancy in Common,] 

— Sea col. 335, pjost. 

Of Eenewahle leaseholds — Fine.] — A fine for 
the renewal of a lease by one of two tenants, 
jointly holding see lands, creates a Hen on the 
other moiety, thoue:h under settlement. Jiam ilton 
V. Bonny, 1 Ball .C B. 199 ; 12 B, B. 14. 

Forfeiture.] — 'Whei'e A., holding under a 

lease for lives renewable for eve]*, containing a 
covenant, that he should within thine months 
after the fall of each life give notice thereof, in 
writing, to his landlord, and within six months 
pay the renewal fine of 40/. 12.y. (>£/., on the fall 
of each life, demised to B., at an increased rent 
for -the same term, and with a similar covenant 


' to pay the same renewal fine : — Held, that it is 
not sufficient for A., in order to work a forfeiture 
of B.’s interest, to shew that in a conversation 
! about the renewal after the falling of the lives, 
1 B, objected to pay the renewal fines until A. 
i should first procure a reiiew^al from his head 
, landlord ; but there should have been a distinct 
1 demand upon B., calling upon him to pay the 
fines : semble, also, that where there are joint 
' tenants, a demand made upon one only will not 
be sufiicient to work a forfeiture of the interest. 
\ John V. Armdronfj, LI. & H. t, I-^liink. 392. 

If a demand be not made on the co-lessee even 
if proved to have been made on one, will not be 
sufficient to attach fraud on the other. II), 

Expenditure — Lien.] — A. and B. were joint 
owners of a house, and A. had laid out on it 
moneys he had obtained from B. : — Held, that B. 
had no lien on the house for the amount, Kay v. 
Johmton, 21 Beav. 536. 

Foreclosure.] — ^A¥hen A. and B., jointly 

interested in a policy of assurance, agreed to 
keep it up for their mutual benefit, paying the 
premium in certain proportions, and B. ceasing 
: to pay his portion of the premium, the whole was 
paid by A. : — Held, that lie wms entitled to a fore- 
' closure decree against B. Parker v. Anylemt 
I iMarqidH), 25 L.‘T. 482 ; 20 W. E. 102. 

i Partition.] — A specific performance of an 
; agreement between joint tenants of copyhold 
estate for partition enforced, and a decree for 
mutual surrenders, although no jurisdiction to 
decree partition of copyholds before 4&; 5 AVill. 4, 
c. 35. Bolton v. Ward, 4 Hare, 530; 14 L. J., 
Ch.301 ; 9 Jur. .591. 

Survivorship.] — If joint tenants die at same 
moment, estate remains in same nature to heirs. 
BraddLaio v. Touhnhi, Dick. 633. , 

Account.] — In an action of account by a joint 
tenant, or a tenant in common, against his co- 
i tenant, it is necessary to allege that he has 
received more than his share of the rent ; he is 
not chargeable as a bailitf at common lawL 
Sturtonw Bichardtion, 2 D. & L. 182 ; 13 M. & W. 
17 ; 13 L. J., Ex. 281 ; S Jur. 47(5. 

Severance.] — Where twm executors are joint 
tenants of the residue of the testator’s personal 
estate, their employing part of it in trade for 
their mutual benefit, does not amount to a sever- 
ance as to the wffiolc. Hall v. BUjhy, 4 Bro. 
P. C. 577. 

Joint tenant devises his moiety, and after- 
wards the jointure wms severed ; nothing passed 
by the will. Swift v. lioherts, Ambl. (517 ; 3 
Burr. 1488 ; 1 AV. Bla. 467. 

A fine or recovery by one joint tenant severs 
the joint tenancy, and operates on a moiety. 
Moody V. Aloody, Ambl. 650. 

A dormant surrender operates as a severance 
of a joint tenancy, though it is revocable during 
the lifetime of the surrenderor. Gale v. Gala, 
2 Cox, 136. 

Two executors being entitled as joint tenants 
to a mortgage debt, part of the residue of the 
testator’s estate, one of them pledges the mort- 
gage deed to A., as an indemnity against a 
future liability : — Held, that this w'as a severance 
of the joint tenancy of the executors in this 
debt. Watlilmon v. Hudson, 4 L. J. (0;S.) Ch. 
213 ; 27 B, B. 263. 
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without issne. No scttlemeiits were ever iniide 
in- fulfilment of the covenants : — Held, that tlic 
joint tenancj’- ha<l been severed by the settle- 
ments. Caldwell V. Felloioes, 39 L. J., Ch. f>18 ; 
L. li. 9 Eq. 410 : 22 L. T. 225 ; 18 W. 11. 
486. 

Leasehold propei‘t .7 was given by will to two 
sisters ns joint tenants, and they mutually agreed 
to bequeath it in trust for each other for life, and 
for their nieces after the death of the survivor. 


out by the making of the wills, severed the 
joint tenancy, and that the property must be 
administered on the footing of a tenancy in 
common. Wilford's Estate] In re^ Taylor y. 
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— By Contract for Sale.] — ^^Vherc a con- r 
tract for sale severed a joint tenancy. See 
JCnujsford v. Ball^ 2 Giff. (App.) i. 

By Infant’s Settlement.] — A marj’iage 

gettlcinent cantained a proviso for the settlement 
of tlie present and af I er-acquircd property of the 
intended wife, who was an infant. She was then 
entitled in remainder jointly with two others 
to a share in bank annuities standing in the 
naiTKis of Iriistecs ITeld, that the joint tenancy 
was severerl. Jho'ii’sly v. E/iuitahle Iterc^'f^tonayy 
Infrtrxt Snrirty. 54 460 ; 2S Cli. D. 416 ; 

52 L. T. 350 ; 33 W. E. 631). 

Of Income.] — ^^A joint tenancy in income 

is severed as to each instalment as it becomes 
pavablcj without actual payment. Walmsle// v. 
Filrhall, 40 L. J., Ch. 2S. 

The mere fact that the rents of several pro- 
perties held in joint tenanc}" were collected hy 
the husljand daring his wife’s lifetime, and that 
they were tj'cated as a cominon fund for the 
maintenance and henetit of both husljand and 
wife and the other jr)inr tenant, is not a course 
of dealing sullicienb' to intimate an intention of 
constituting a tenancy in common. Pahnrr v. 
BiclK 66 L. J., Ch. (io ; [1807] 1 Ch. 134 ; 75 
L. T.' 4S4 ; 45 W. K. 205. 

By Conduct.] — Construction of will giving 

a vested interest, though subject to contingent 
cliarge, and creating a tenancy in common as to 
part of the property, and as to the residue a 
joint tenancy, tliere being nothing to control the 
legal clfect of the words. Jucliaoii v. J'aclison^ 
7 Yes. 535, 

But on appeal, it was held, that though by 
residuary disposition to testator’s two sons, “ and 
tliG survivor, their or his heirs, executors, Ac.,” 
they took, as joint tenants, the leasehold and 
personal estate embarked in trade, upon all the 
circumstances, the transactions for twelve years 
as between themselves, a severance was to be 
implied, both as to the profits and the capital. 
S, C., 9 VcH. 591. 

Joint tenancy in a residue of personal estate ' 
held to have been severed in eeprity ; all parties 
having, during their lives, acted with respect to 
it, under the supposition that they were entitled 
to it in common. Wilson, v. Bell, Ir. R. 5 Etp 501. 

A testator devised certain properties to his sons, 
A., r>., G., B., and E., ^espectivel 3 ^ as tenants in 
common, and appointed them residuary legatees 
— BTeld, that they took the residue as joint tenants. 
For a number of ^^ears the dividends of the residue 
(which had been invested in stock), were paid in 
one-tifth shares to them, or, as each one of them 
died, to their personal re^iresentativcs. E. sur- 
vived and claimed the entire fund as surviving 
joint tenant : — BTeld, that the joint tenancy had 
been severed. Modes in which a joint tenancy 
maybe severed, Wallis' Tra^^ts, In re, 23 L. Ik, 
Ir. 460. 

— Of Chose in Action — Severance hy 
Marriage.] — Marriage will only operate as a 
Rcvei-ance of a wife's joint tenancy w.hen it would 
■by itself, without the necessity of any act of the 
husband, have the effect of divesting the wife’s 
property out of her and vesting it in her husband. 
Consequently, it is no severance of her joint 
tenancy in a chose in action, whether it bo in 
possession or reversion. Bailtce v. Trehame (17 
Ch. I). 388) disapproved. Butler, In re, Hughes 


V. A^uhrson, 57 L. J., Oh. 643 ; 38 Ch. D. 286 ; 
59 L, T. 386 ; 36 W. R. 817— C. A. 

Other Matters — ^Action on a Bond— Plea of 
Accord and Satisfaction made to one Obligee.] — 
In equity joint creditors are prima facie tenants 
in common. A defence of accord and satisfac- 
tion with one of two joint creditors in an action 
by both is a good answer as an equitable defence 
to the claim of the joint creditor to whom satis- 
faction was made ; but it is no answei* to the 
claim of the other. Steeds v. Steeds, 58 L. J., 
Q. B. 303 ; 22 Q. B. B. 537 ; 60 L. T. 318 ; 37 

W, R. 378. 

3. Tenants in Common. 

Limitation of Estate — In a Deed.] — The words 
“ equally to be divided’’ in a deed of uses, makes 
a tenanc}'' in common, Goadtltle d. Hood v. 

1 Wils, 341. 

Conveyance to two persons, habendum to- 
them, their heirs and assigns as tenants in com- 
mon, and not as joint tenants, to the use of 
theni, their heirs ami assigns, they are tenants 
in common and not joint tenants, as the Statute 
of Uses does not operate. Doe cl. Iluteliinson v, 
Frestividge, 4 M. &: S. 178 ; 16 R. R. 436. 

Tenants in common of a mortgage term, join- 
ing in a purchase of the equity of redemption to 
them and their heirs, are tenants in common of 
the iiilieritanee. Aceling v. Knijye, 19 Ves. 441 ; 
13 11, R. 240. 

Notwithstanding the leaning of late to a 
tenanej" in common, an interest given to two 
or more, either by way of legacy or otherwise, 
is joint, unless thei-e ai’e -words of severance, as 
“ equally among,” tkc., or an Inference of that 
sort arises in equity from the natm*e of the- 
transaction, as in partnership, a joint mortgage, 
ckc. 2[orley v. Bird, 3 Yes. 628 ; 4 R. R. 106. 

On articles jircvious to the marriage of W. 
wdth E., the father of W. hound the whole of 
the farm of, Ac., as a marriage portion to his 
son lY., along with R., the one half of said farm 
to be the right, title and interest of the issue, 
whether son or daughter, if begotten on the 
body of R. by W, The issue take as tenants in 
common. Taygart v. Taggart, 1 Sch. A Lef. 84 ; 
9 R. R.19. 

A. having been indebted to the estate of B., in 
a sum of monejq but from which he had been 
discharged under a commission of bankruptcy, 
voluntarily executed to C., the widow of B., a 
bond for the payment of part of such debt, 
for the use of herself and children but at her 
disposal. Two j^ears afterwards A. executed 
to C. another bond for the payment of 
the remainder of such debt, for the use and 
benefit of herself and children only, in what 
proportion among the latter she may think 
proper to direct, but for no other use, purpose, or 
intent whatsoever : — Meld, that the principal, 
after the widow’s decease, became payable 
among the children, in such manner, and in, 
such proportions, as she should direct, and the 
widow having, made an exclusive appointment 
in favour of two of her children, it was held 
that such appointment was void, and that all 
the children took as tenants in common. Though 
genemlly speaking an instrument must be con- 
strued by the provisions contained in it, and not 
by anything dehors, yet under the circumstances 
of this case Held, that the court might call 
the language of the second bond in to . aid in 
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construing the effect of the first. “Where there 
is a general power of appointment among chil- 
dren, and the appointment from any circum- 
stance becomes void, the children take as 
tenants in common. Foii'ler v. Hunter, 3 Y. & J. 
50G, 

Settlement to permit “all and every the child- 
ren to take rents, &c., to them and their heirs 
for ever,” they are joint tenants, not tenants in 
common. Stratton v. Best, 2 Bro. C. C. 233. 

Leaseholds were conveyed to trustees, and it 
was declared, that when the settlor’s eldest son 
attained twenty-one, they should be in trust for 
him, and that the same should be assigned ac- 
cordingly ; blit so that the settlor’s wish that his 
other children “ might be alloAVcd by the eldest 
son to participate with him in the same,” should 
be observed ]\y him : — Held, tliat the younger 
children were entitled to equal shares with the 
eldest as tenants in common. LUldard v, 
LUtdavd, 28 Beav. 2GG ; 29 L. J., Ch. G19 ; 
6 Jur. (N.S,) 430 ; 2 L. T. 209. 

In a Will. 

Admissibility of Evidence.] — To estab- 
lish a tenancy in common by use and enjoj^ment, 
acts of ownership by ail the alleged tenants in 
common, in various parts of the lands indiffer- 
-ently, must be i)roved. Tisdall v. JPanicll, 14 
ir. C. L. K. 1. 

Parol evidence, to be admissible to shew that 
. a contract to purchase apparently as joint 
tenants was in reality a contract to purchase as 
tenants in common, must be confined, as evidence 
to vary an instrument is, to facts in pais, as dis- 
tinguished from statements of intention. Har- 
Hso 71 V. Barton, 1 J. & H. 287 ; 30 L. J., Ch. 213 ; 
■7 Jur. (N.S.) 19 : 9 W. R. 177. 

A. directed that his two sons should have the 
option of purchasing his property at a specified 
price upon signif jing in writing within a certain 
time their acceptance of the privilege. The 
sons wrote a joint letter signifying their accep- 
tance of the option to purchase.* No conveyance 
was executed, but insti'uctions were given, and a 
draft prepared for a conveyance to the sons as 
tenants in common. Yoluntary settlements 
were simultaneously executed by "the sons, each 
giving an option to the trustees of such settle- 
ment to invest the moneys in purchase of a 
moiety of the property ; and after the death of 
one of the sons, his ividow received the rents of 
a moiety of the property Held, that notwith- 
standing the joint nature of the contract con- 
tained in the letter, the legal presimiptiori of a 
joint tenancy ivas refuted by the circumstances, 
and that the property was taken by the sons as 
tenants in common. Ih. 

Tw'o sisters carried on business as farmers. 
They had a joint account at their bankers’ and 
an esTablishmeiit and })urse in common. They 
invested part of their money in the purchase of 
consols, in their joint names, and they had a 
balance due to them on their banking account, 
besides a sum due to tliem from their bankers on 
deposit notes : — Held, on the death of one, that 
the two sisters ivere joint tenants of the consols, 
and tenants in common of the balance and of 
the deposit notes. Bo7ie v. Pollard, 24 Beav. 
283. 

Where stock has been purchased in the joint 
names ot two, out of money standing to their 
joint account in a bank, it is not necessarily to be 
considered in equity as held in joint tenancy ; 


but the origin of the money, and the acts and 
intentions of the parties, may be looked to, and 
a conclusion in favour of a tenancy in common 
drawn! from the circumstances. Iloh}nno7i v. 
Prestofi, 4 K. & J. 505 ; 27 L. J., Ch. 395 ; 4 Jur. 
(IS'.S.) 18G. 

Twm sisters being tenants in commot! of real 
estates, had money arising from the rents stand- 
ing to their joint account in a bank. Part of 
the money was, from time to time, invested in 
the purchase of stock, in their joint names, and 
part on mortgage, the mortgaged premises I’leing 
conveyed to them as tenants in common. Hacli 
sister, wall, affected to dispose of her share of 
the stoc'k : — Held, that they w^rc entitled to the 
stock as tenants in common, and not as joint 
tenants. / 1), 

Mortgages in fee w’ere taken in the name of 
three sisters as joint tenants, each of the deeds 
containing a clause by w’hich It wais declared 
that the mortgage-money belonged to the mort- 
gagees on a joint account in equity as wmll as at 
law. The money advanced on the security of 
the mortgages formed part of the [iroceeds of the 
estate of a brother, to w^hicb the three sisters 
were, under his will, entitled as tenants in com- 
mon. Having regard to this fact and the other 
facts in evitleiice : — Held, that notwithstan<ling 
the insertion of the joint account clause the 
mortgagees wnre entitled to the mortgage-money 
as tenants in common. Jachnon, Pi re. Smith v. 
SiUhorpe, 56 L. J., Ch. 593 ; 34 Ch. D. 732 ; oG 
L. T. 5G2 ; 35 W. R. G46. 

Ouster.] — Possession of some owners is posses- 
sion of all. Machell, Ex parte, 2 Ves, & B. 216 ; 
1 Rose, 447. 

Thirty-six years’ sole and uninterrupted posses- 
sion one tenant in common, without any 
account to, or demand made, or claim set up l'>y 
his companion, is a sufiicient ground for a jury 
to presume an actual ouster of the co-tenant. 
I)oe d. Finher v. Prosser, Cowp. 217. 

One tenant in common levying a fine on the 
wiiole and taking the rents and profits afterwards 
without account for five years is no evidence 
from wiience the jury should be directed (against 
the justice of the case) to find an ouster of his 
companion at that time on the fine levied ; and 
consequently the latter may maintain ejectment 
without making an actual entry. Peaxeahle d. 
Jlornhlower v. Bead, 1 Hast, 508. 

When tw’o persons are tenants in common of 
a field, the merely putting, by one of them, a 
lock upon the gate, not showm to be kept locked, 
will not constitute an ouster so as to enable 
the co-tenant in common to maintain trespass 
against the other. There must, for such a pur- 
pose, be other circumstances attending the act, 
Jacobs V. Seward, 41 L. J., C. P. 221 ; L. R. 5 
H. L. 464 : 27 L. T. 185. Affirming 18 W. R. 
953-~-Ex. Ch. 

In order to enable one tenant in common to 
maintain trover against anothei*, there must not 
merely be a carrying awny of the property, but 
such a carrying away of it as will disable the 
party complaining from having the lawful use 
or benefit of the property, or there must be the 
destruction of it. Ih, 

There can be no ouster betw^een tenants in 
common in possession ; and, therefore, if one 
takes more than his share of the rents, the only 
remedy is account, either by action under the 
4 Anne, c. 16, s. 27, or by a bill in equity. 
I)e7i7js v. Shitohhirgh, 4 Y, C. 42 ; 5 Jur. 21, 
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But oue tenant in common can maintain 
trespass against another for an actual expulsion 
from premises of which they are tenants in 
common. Murraif v. llalL 7 C. II til ; 18 L J 
C. ?. 1()1 : 1?> Jur. 202. ' * " 

The plaintiff’s mother and the defendant were 
tenants in common in fee. She died in ISol, 
and her interest descended on. the plaintiff, her 
heir (an infant). The defendant, who ’had 
previously occupied the estate, continued in 
possession, and thenceforward' excluded the 
plaintiff. The plaintiff attained twenty-one in 
1857 : — Meld, that the defendant was account- 
able to the plaintiff for the whole period, and 
ought to be charged with an occupation rent. 
FafiCocY. Swan, 27 Eeav. 508 ; 29 L. J., Ch. 159 • 
5 Jur. (N.s.) 1235 ; 1 L. T. 17 ; 8 W. B. 130. 

A,, being at the time abroad, became a tenant 
in common with B., and died fifteen years after- 
wards, without having been during that period 
in England, and being all the time ignorant of 
her right as tenant in common ; B. continued 
all along in possession and .receipt of the rents 
and profits of the premises : — Held, that B.’s 
possession did not amount to an ouster. Johnson. 
V. Fnrslrni, 2 L. J, (O.S.) Ch, 168 ; 26 II. II. 212. 

Motion for a receiver ])j one tenant in common 
against Ins co-tenant, on the ground that the 
latter had given notice to the" tenants to pay 
their rents to liim only, and had adveiTiscd the 
estate for sale, refused, ]}ecause the conduct 
complained of did not amount to an exclusion. 
Tysa?i V. Fahwlo'uqh, 2 Sim. & S. 142 ; 25 11. E. 
175. 

Liability for Eent.]-— Mere occupation by one 
of several tenants in common (ff an esta,te, if 
unaccompanied by exclusion, does not make him 
liable for rent to Ins co-tenants. McMahon v. 
Ihii'chell, 2 Bh. 127 ; G. B. Cooper, 457. Vaiwing 
3 Hare, 97. S. P., Gn{lfit's v. Gril/lcs, S L. T. 
758; H W. II. 913. 

A tenant in cumimon occupying tlie premises 
held in common, not excluding hi's co-tenants in 
common, is not chargeable by such co-tenants 
witli an occupation rent. S. C., 5 Hare, 322. 

Joint Lease,]— -Tenants in common cannot 
make a joint lease. Ileatlicvlc if <1. ^Vonthinnton 
w Weston, 2 Wils. 232. 

To a declaration for arrears of rent, stating that 
the plaintiff and 8., deceased, were seised in fee, 
and demised to the defendant from year to year, 
rmidering a certain rent to the ]')laintiff’ and 
S., whicli had fallen into arrear since tlie death 
of S., it is a good plea that the plaintiff’ and 8. 
were tenants in common. Funn v. Cam'hndqe, 

1 Mv & llob. 539. ' ■ 

Lease ^ to Co-Tenant — Action for ITse and 
Occupation.] — Wliere one tcniant in common has 
by lease <.lemised his interest to his co-tenant in 
common, if the tenant in common who wuis lessee 
continues in occupation as tenant at sufferance 
affcej* the expiration of llie lease, he will be liable 
in an action for use and occupation at the suit 
of his co-tenant in common who was lessor. 
LetghY.Blekmifi, 54 L. J., Q. B. 18 ; 15 Q. B. D. 
60 ; 52 L. T. 790 ; 33 W. li 538—0. A. 

M^'here premises iiad been demised by two 
tenants in common, and the rent for a time paid 
to the agent of both, but afterwar<Is the tenant 
had notice to pay a moiety of the rout to each 
of the two, and the rent was so }'>aid accordingly, ; 
and separate receipts given : — Held, that it then : 


became a question of fact for the jury to say, 
whether it was the intention of the parties to 
enter into a new contract of demise, with a 
separate reservation of the rent to each. Fowls 
V. Simth, 5 B. & Aid. 850 ; 1 B. A B. 490 ; 24 B. E. 
,587..., 

, Other Leases.] — One tenant in common may 
bring an action for the double value of his moietv, 
under 4 Geo. 2, c. 28. Cuttuin v. Berlq, 2 W. Bl. 
1077. 

A terre-tenant, holding under two tenants in 
connnon, cannot pay the whole rent to one after 
notice from the other not to pay it ; and if he do, 
the other tenant in common may distrain for his 
share. Ilarrlsoyi v. JBaririby, 5 Term Rep. 246 ; 
2 11. E. 584. ^ 

Reversion after Demise.] — One tenant in 
common of a reversion is entitled to maintain 
an action for injury to the reversion without 
joining his co-tenants as plaintiffs. ItoheHs v. 
Holland, 62 L. d., Q. B. 621 : [1893] 1 Q. B. 
665 ; 5 E. 370 ; 41 W. R. 494. 

An action may l)e. maintained by one tenant in 
common of a reversion for breach of a covenant 
running with the land without joinder of his 
co-tenants in common as plaintiffs, where the 
severance of the reversion takes place after the 
demise. Ih. 

Upon a lease by tenants in common, the sur- 
vivor may sue for the whole rent ; although the 
reservation be to the lessor’s account to their 
respective interests. Wallace McLaren, 1 
Man. <& Ry. 516 ; 31 E. E. 334. 

Distress Damage Reasaut.] — One tenant in 
common cannot avo’w alone for taking cattle 
dam»age feasant, but he ought also to make 
cognisance as bailiff to his co-tenant. Cullcu v. 
Spearman, 2 H, Bl. 386 ; 3 E. E. 420. 

Exchange.]— Tenants in common altogether 
make but one party, and inaj'- exchange estates. 
-rH/u;?,., Loffb, 414. 

Partition,] — The estate of a tenant in common 
cannot be so settled on marriage of one as to 
prevent the right of the others to make partition. 
Ahel V. Heath cote, 2 Ves. J. 98 ; 2 E. E. 171. 

Repairs,] — One tenant in common of a house 
w’ho expends money on ordinary repairs, not 
l)cingsuch as are necessary to prevent the house 
I from going to ruin, has no right of action against 
' his GO-t(mant for contribution. Lelqh v. Blalte- 
son, 54 L, J., Q. B. 18 ; 15 Q. B. H. 60 ; 52 L. T. 
790 ; 33 W. R. 538— C. A. 8. B., Heath v. 
Bostmh, 5 L. J., Ex. Eq. 20. 

In a jjartition action a tenant in common will 
not be entitled to an allowance in respect of 
repairs and improvements unless he submits to 
he charged with an occupation rent. "LeesdalcY, 
Sanderson, Beav. 534. 

Improvements.] — In fixing a tenant in common 
with an occupation rent, in lieu of rents and 
jirofits under 4 Anne, c. 16, the court directed 
that he should be allowed for lasting improve- 
ments. Faseoe v. Swan, 27 Beav. 508 ; 29 L, J., 
Ch. 159 ; 5 Jur. (F.s.) 1235 ; 1 L. T, 17 ; 8 
W. II. 130. 

The owner of a moiety of ])roperty who was 
also tenant for life of the whole, and the tenant 
for life in remainder of the other moiety con- 
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curred in raising a sum of OOOZ, a mortgage, 
•^vhich was expended in permanently improving 
the property : — Held, in a participation action, 
that the present value of the improvements, but 
not exceeding the amount raised, must be paid out 
of the prcfcoeds of sale of the whole property; 
Jojin-, In ?v^ Ftfrnnqfon v. Fofreste)\ 62 L. J.. 
Ch. 09G : [1893] 2 Ch. 461 ; 3 E. 498 ; 69 L. 1 
45. And see Wat son v. Gass. 51 L. J., Ch. 480 ; 
45 L. T. 582 ; 30 W. E. 286. 

The owner in fee of one moiety of a property 
(subject to a paramount mortgage), who was 
also tenant for life of the 'whole, borro'wed 
money on mo)’tgage, which was expended in 
permiuiently improving the whole property. 
After her death the jiroperty was sold by the 
paramount mortgagee under his power of sale : — 
Held, that in distj’ibuting the surplus proceeds 
of sale, one-half of the present value of the im- 
provements (not exceeding the amount actuall}' 
expended) must he charged against the owner 
of the other moiety. CooFs Jlortfjatfe. In rt\ 
Zmdedge v, Ttpidnll. 65 L. J., Ch. *654 ; [18961 
1 Ch. 923 ; 74'L. T. 652 ; 44 W. E. 646. 

Money had and received,] — One tenant in 
common of real property cannot maintain an 
action for money received against his co-tenant, 
his remedy being by an action of account. 
Thomas v. Thomas, 5 Ex. 28 : 1 L. M. k P. 229 : 
19L. J., Ex. 175; 14 Jur. 180. 

Chattels.] — When goods of different owners 
become by accident; so mixed together as to bo 
undistinguishable, the O'wners of the goods so 
mixed are tenants in common of the wdiole of 
the goods in the proportions which they have 
severally contributed to them. Spenoe Union 
Marino Insurance Co., 37 L. J., C, P. 169 ; 
L. E. 3 C, P. 427 ; 18 L.' T, 632 ; 16 W. E. 1010. 

One tenant in common of a chattel cainiot ; 
maintain trover for it against his companion, j 
unless the latter have so disposed of it as to ; 
render it impossible that the plaintiff should I 
ever take and use it. Fenninqs v, Grenville 
QLord'), 1 Taunt. 241 ; 9 E. E. 760. 

The conversion of a chattel by a tenant in 
common to its general and profitable application, 
though it change the form of the substance, is 
not such a' destruction of the subject-matter as 
to prevent the plaintiff from taking and using it 
in its altered state ; therefore it creates no right 
of action. Ih. 

Account.] — One tenant in common of real 
property cannot maintain an action for money 
had and received against his co-tenant, his 
remedj’- being an action of account. Thomas v. 
Thomas^ 5 Ex. 28 ; 1 L. M. cV: P. 229 ; 19 L. J., 
Ex, 175 ; 14 Jur. 180. 

Mortgagee of the share of one tenant in 
common of a mine may maintain a bill for an 
account against the mortgagor and the co-tenants 
in coniimm. On a bill for an account of the 
dealings and transactions of a mining partner- 
ship, it is not necessary to pray for a dissolution 
of the concern. Bentley v. Bates, 4 Y. & 0. 
182 ; 9 L. J., Ex. Eq. 30 4 Jur. 552'. 

A., being at tlie time abroad, became a tenant 
in. common with B., and died fifteen years after- 
wards, without having been during that period 
in England, and being all the time ignorant of 
her right as tenant in common ; B. continued all 
along in possession and receipt of the rents and 
profits of the premises: — Held, that B.’s pos- 


I session did not amount to an ouster ; and that 
A.’s representative could sustain a bill for an 
! account against B., wnthout previously recovei'ing' 
' the possession. Johnson, v. Burslem, 2 15. J., 
(O.S.) Ch. 168; 26 E. E. 212. 

There can be no ouster between tenants in 
common in po.ssessioii ; and, therefore, if oiic 
takes more than his share of tlie rents, the only 
remedy is account eitlier by actirm under tlie 
statute of Anne, or by bill in eqnit't’-. Beiujs v. 
Shuchhurgln 4 Y. & 0. 42 ; 5 3ur. 2*1. 

In, an action of account ].>y a joint tenant, or 
tenant in common, against his companion, it is- 
necessary to allege that he has reccivc 3 d more 
than his share of the rent ; ho is not chargeable 
as a bailiff at common law. Sturhm v. IliehaiYF 
son, 2 D. & L. 182 : 13 M. k W. 17 ; 13 L. J., Ex. 
281 : 8 Jur. 476. 

A., on behalf of herself and her infant children, 
filed a bill against B., who 'was tenant in 
common with her husband C., alleging that on 
his death B. entered into receipt of the entire 
rents, claiming the whole, and kept possession of 
the title deeds, for want of which the plaintiffs 
could not proceed at law ; and praying that they 
might be put in possession of C.’s moiety, and an 
account of the .7’cnts of it since his death, and 
for the title deeds. A. did not make affidavit 
that the deeds were not in her possession : — 
Held, that sncli affidavit is not necessary in a 
case where the plaintiffs have a right to sue in 
equity aliunde, and that a demurrer for want of 
it was bad in substance, that the demurrer not 
stating specifically the parts of the statement 
or relief to which it applied, was bad in form ; 
that though the bill could not be sustained for 
an account between tenants in common, yet that 
the infant plaintiffs were entitled to such 
account against the defendaut ; and that the 
mother being co-plaintiff was no misjoinder. 
IlCarthy YClIateh, 9 Ir. Eq. E. 206, 

In Equity.] — A tenant in common of a 

farm may sustain a suit in equity for an account 
against his co-tenant, who has alone occupied it 
and cultivated it, for a moiety of the profits. 
Leahc V. Co7'dcau.c, 4 W. E. 806. 

Where one co-tenant receives more than his> 
share of the rents of a property, his co-tenant 
can compel an account, and payment, by suit 
in equity. Montgomery v. Swan, 9 Ir. Ch. Eep. 
131. ■■■ ■ , , '■■■ . . 

Decree against licensee of two of three tenants 
ill common for an account of the value at the pit’s 
mouth of coal raised, less the cost of getting and 
raising, and for payment of one-third to the 
plaintiff. Job v. Potton, 44 L. J., Ch. 262 ; 
L.E.20 Eq. 84 ; 32 L. T. 110. 

When Co-Tenant Ans’werahle as Bailiff.] 

— There is no relationship of trust or agency in 
one co-owner of a property towards the other ; 
and where one collects the rents of the whole he 
docs so not in the capacity of agent, but in that 
of owner. Kmnedy v. Be Tra fford, 66 L, J., Ch. 
413 ; [1897] A. C. 180 ; 76 L.‘T. 427 ; 45 W. E. 
671— H. L. (E.) 

If there are tenants in common, and one 
tenant alone occupies the property, he is answer- 
able as bailiff to his co-tenant in an action of 
account if he receives more than comes to his 
share, but not otherwise. And he is answerable 
only for what he receives more than comes to his 
just share. Henderson v. Eason, 17 Q. B. 701 ; 
21 L. J., Q. B. 82 ; 16 Jur. GlS—Ex. Ch. 
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He receives more than his just share if he 
receives inonej or something' else, given or paid 
by another, which the co-tenants are entitled to 
simply by their l^eing tenants in common, and if 
the amount which, he so receives and keeps is 
more than in proportion to his interest as such 
tenant. Ih. 

He docs not receive more than comes to his 
just shai'e if he merely has the sole enjoyment of 
the property, even though by the ein})loymeut of 
his own industry and capital ho malces a prolit 

b, y the enjoyment, and takes the whole of such 
prolit. I)l 

A, and B., tenants in common in fee, made a 
joint demise of land to C., with a general redden- 
dum, not saying to whom the rent was payable. 
A. died on the loth, of March, 184H, and B. 
received the half-year’s rent due at Lady-day, 
less 12 a ’. Cd., which he deducted as the share of 
A.’s heir for the period between A.’s death and 
the time the half year’s rent became due : — Held, 
that although the words of the demise were joint, 
the reversions were several, and the rent followed 
the reversiOTi, and consequently that the heir of 
A. was entitled to the moiety of the half year’s 
rent accruing at Lady-clay, 1848, and might 
maintain an action against B. as bailiff for 
receiving more than his just share. v. 

Beer, 12 C. B. 00 ; 21 L. j., C. P. 124 ; 10 Jur. 
223. 

Held, also, on motion in arrest of judgment, 
that the declaration was good without an aver- 
ment that a reasonable time had ela]:)sed between 
the request to account and the commencement of 
the action. 1 h. 

In an action by a merchant against his 
partner, as tenant in common and bailiff, the 
defendant in Ku]3stance pleaded plene computavit. 
To satisfy such a plea, the defendant must prove 
an account reijdered, shewing an agreed balance 
between the plaintiff and the defendant ; an 
account in which the defendant charges himself as 
factor for the whole, instead of charging himself 
as factor for one moiety and as owner of the other, 
therebjnnaking himself liable for a moiety of the 
losses arising from the sale of the whole, is in- 
sufficient. B((.vter V. Hazier. 7 Scott. 2o:-5 : 5 
Bing. (X.C.) 288 *. 1 Am. 519: 8 L. J.. G.' P. 
1(59. 

Claim for Arrears — Statute of limita- 
tions.] — Two, being tenants in common, one 
entered into possession in 1827, with the consent 
of the other, upon an understanding that he 
should pay an occupation rent when called upon 
to do so. The tenant in possession died in 1839. 
The survivor claimed six years’ rent : — Held, 
that the claim must be allowed, and that 4 Anne, 

c. 16, was not repealed by 3 k 4 Will. 4, c. 27. 
I-Ieudernoii v. Baron. 15 L. J., Ch. 457 ; 10 Jur. 
821 . 

Bleading.] — In an action of account, 

nothing can be pleaded before auditors contrary 
to what has been pleaded to the action and found 
by verdict. Godfrey v. Saunders, 3 Wils. 73, 
94. 

A plea by a merchant against his partner, as 
tenant in common and bailiff, that after selling 
goods and merchandises the defendant rendered 
to the plaintiff a reasonable account of his goods 
and merchandises, and of the proceeds and profits, 
is in substance a plea of plene computavit. 
Baxter v. Hazier, 7 Scott, 233 ; 5 Bing, (N.C.) 
288 ; 1 Am. 519 ; 8 L. J., C. P. 169, 


. To satisfy such a plea, the defendant must 
prove an account rendered, shewing an agreed 
balance between the plaintiff and the defendant ; 
an account in which the defendant charges him- 
self as factor for the whole, instead of charging 
himself as factor for one moiety and as owmer of 
the othei*^ thereby making iiiinself liable for a 
moiety of the losses arising from the sale of the 
whole, is insufficient. Ih. 

A declaration stated that L., being seised in fee 
by deeds of lease and release and settlement, con- 
veyed tenements to the use of himself for life, 
with remainder to the use of the plaintiff and , 
defendant, his children by his late wife, in such 
shares as he should by deed or will appoint, and 
in default of such appointment to the plaintiff 
and the defendant, as tenants in common. Aver- 
ment, that L. died wilhout having made any 
appointment, and that thereby the plaintiff 
became seised in fee tail of one moiety of the 
tenements in common with the defendant. F.irst 
j plea, that, hi pursuance of the powder in the deed 
: of scttlemeul, L., by deed, appointed to A. and 
' B. the tenements, upon certain trusts ; and 
thereby made a valid appointment^ under and by 
' virtue of the power in the deed of settlement. 
Second plea, that, in pursuance of the power in 
, the deed of settlement, L., by will, appointed the 
tenements, subject to the term created by the 
, deed of appointment, to certain uses : — Held^ 
that the allegation in the declaration, that L. 
died without having made an appointment, was 
premature, and' therefore the defendant was not 
bound to traverse it : and that if it was not 
necessary in the declaration to allege that the 
power had not been exercised, the defendant waa 
obliged to shew how' and to whom the appoint- 
ment •was made, in order to shew that the plain- 
tiff and defendant were not tenants in common ; 
and therefore, that the pleas were good. Biekets- 
V. Liftns, 14 Q. B. 482 ; 19 L. J., Q. B. 94 ; 14- 
Jur. 839. 

A declaration by a plaintiff that the defendant 
was his tenant in common, and received in re- 
spect of rent, 48Z. 15 a-. more than came to his- 
just share and proportion, is bad for want of an 
averment of a request and refusal to render an 
account, and for being framed hu' a liquiclaterl 
sum instead of laying as a breach the not 
accounting. Purcell v- ITardlny. 15 W. K. 128 
, Ir. Jh. 

Held, also, that an averment of receipt, as 
bailiff, is also necessary. Ih. 

Practice — Parties.] — Semhle, that where 

several parties arc tenants in common, an action 
of account may be brought by one against another 
without joining the rest. Siurtou v. Itiehwrdson, 

2 I). & L. 182 13 M. & ML 17 ; 13 L. J., Ex. 281 ; 

8 Jur. 476. 


' Payment into Court.] — A dofoiulant can 

now pay rnomw into court, Bull. H. P. 

128. See Tomkins v. WilhJiear,! Mg-rsh. 115 ; P 
5 Taunt. 431 ; 15 & 16 Yict. c. 76, s. 70; and 
Cress well v. Iledqes, 1 H, '& C. 421 ; 31 L. J.,. 
Ex. 497 ; 8 Jur. (k.s.) 767 ; 10 AT. E. 777. 

Ami see further PRACTICE (Payment into 
Court). 

Taking the Account.] — Two principal 

I officers of the coiu't were appointed auditors after 
judgment of quod com^iutet. Smith v. Smith, 

2 Chit. 10. - ^ 

A rule to appoint auditors is absolute in" the 
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first instance. Arclier PntcJiard^ 3 D, & JEl. 
696.. 

In an action of account, the defendant having 
suffered judgnient by default, the court granted 
a rule, calling on him to shew cause why he 
should not appear and consent to the appoint- 
ment of aiulitors, or why a capias ad computan- 
dum should not issue against him. No cause 
was shewn, and the court made the rule absolute 
in the alternative. Pryor v. Pettingell^ 2 D. (N.S.) 
75.5 ; 12 L. J., Ex. 219 ; 7 Jur. 13l 

In an action of account, nothing can be pleaded 
before auditors contrary to what has been pleaded 
to the action and found by verdict. Godfrey v. 
Saunders, 3 Wils. 73, 94. 

Injunction.] — Injunction between tenants in 
common against destructhn not against pure 
•equitable waste. Bole v. Thomas, 7 Ves. 589 : 6 
E. B. 195. 

Injunction against waste between tenants in 
common on the ground that one was occupying 
tenant to the other ; otherwise not except as to 
destruction. Tioort v. Tmort, 16 Yes. 128 ; 10 
li. B. 141. 

The court will restrain one tenant in common 
from the wilful destruction of the common pro- 
perty, but where a railroad company had obtained 
a lease from five out of six tenants in common, 
and had, contrary to the wishes of the remaining 
tenant in common, constructed a railroad on the 
property which at law had been held to be an 
buster, the court refused to interfere by injunc- 
tion to prevent the dissenting tenant in common 
removing the rails, &c., though the rent agreed to 
be paid by the conqwiiy was three times the 
former rent. Burliam. and Sunderland By. v. 
Wawn, 3 Beav. 119 ; 4 Jur. 764. 

A hirsband, seised in right of his wife, con- 
curred with the other tenants in common in a 
partition of estate and mines, but no fine was 
levied. He died in 1828 ; after which his widow 
acquiesced in the arrangement, and took the 
benefit of it. She and her lessee afterwards pro- 
ceeded to get coal under the land awarded to 
other pa]‘ties, and defended that proceeding on 
the groun<l that the husband’s acts were invalid, 
and that tlie parties were still tenants in common 
•of the whole. The court restrained her by in- 
junction. Baden v. Veerers, 5 Beav. 503. 

Where three out of forty-seven tenants in 
common filed a bill for an injunction to restrain 
the digging of stone on the common property, 
objection for wane of pailies not allowed. Ach- 
royd V. BrUjyts, 13 L. T. 521 ; 14 W. B. 25. 

Destruction,]-— It is not destructive waste for 
a tenant in coinnion of a coal mine to get, or 
license to get, the coals, he, the working tenant 
or licensee, not appropriating to himself more than 
his share of the proceeds. Job v. Potton, 44 L. J 
Ch. 262 ; L. E. 20 Eq. 84 ; 32 L, T. 110. 

Lien.]— -When a person seised in trust for 
himself and another in common in fee retains 
the entire rents, the debt arising in favour of the 
co-tenant will not be charged on the trustee’s 
•beneficial interest as against a purchaser, without 
notice from him. British Mutual Investment Co. 
V. Smart, 44 L. J., Ch. 095 ; L. K. 10 Ch. 667 : 
32 L. T. 849 ; 23 W. B. 800. 

Other Matters.]— Abatement by the death of 
one of the plaintiffs, tenants in common. Bill 


of revivor by his representative. The survivor, 
if not co-plaintiff, must be made a defendant. 
Pallowes V. WilUamson. 1 1 Yes. 306. 

To a bill by a part}^ for his share of a legacy 
given in common, the co-legatecs are not neces- 
sary parties. Ilughson v. Cookson, 3 Y. &; C. 
578 ; 8 L. J., Ex. Eq. 68. 


I. SEISIN AND DISSEISIN. 

Proof of Seisin.] — ^A father, who died in 1760, 
made a general devise of freeholds and copyiiolds 
to his daughter in tail. His grandson was in 
1783 admitted to the copyholds as tenant in 
tail, and was proved to have been in 1833 in 
possession of the copyholds and of certain free- 
holds then held therewith. He made a will 
pmrportiiig to devise these freeliolds and the 
copyholds, and died in 1840. His brother and 
heir in 1841 executed a deed purporting to be 
for the purpose of barring any estates tail in the 
freeholds, whereby he conveyed the freeholds to 
the devisee under the will, and covenanted to 
surrender the copyholds. This deed was not 
enrolled, but the devisee was admitted to the 
copyholds. The devisee died intestate, and his 
brother succeeded him as liis heir, and made a 
will purporting to devise the freeholds and the 
copyhokls in fifths, the plaintiff* taking one-fifth 
and the defendant another fifth. The defendant 
afterwards agreed to buy the plaintiff’s one-fifth, 
and a conveyance was made by her conveying to 
the defendant her one-fifth and all her estates 
and shares in the land, neither of them being 
aware of the earlier title. Four years afterwards 
the deed purporting to bar the estate tail was 
found, and thereupon the defendant requested 
the plaintiff, who was heir in tail of the original 
testator, to confirm the sale, and sent to her the 
draft of a deed reciting that the original testator 
was seised in fee of tlie freeholds and devised 
them, and that she was tenant in tad. »She then 
filed a bill to have her conveyance set aside and 
to be declared tenant in tail of the freeholds : — 
Held, that the conveyance by the plaintiff* of the 
fee in the whole when she hatl intended to 
convey one-fifth only might embarrass her in 
proceeding at law, and that the court must 
determine the question ; hut that the plaintiff 
was bound to shew that the original testator was 
seised in fee of the freeholds claimed by her, and 
that as she had not done so, her bill must be 
dismissed ; and that, under the circumstances, 
the sending by the defendant of tlie draft deed 
stating that the original testator was seised in 
fee was not an admission by the defendant of 
the fact. The defendant had coiiveyetl his estate 
to mortgagees, and they, as purchasers for valu- 
able consideration without notice, could not be 
interfered with. Bulley v. Bulley. 44 L. J., Gh. 
79 ; L. li. 9 Gh. 739 ; 30 L. T. 848 ; 22 W. B. 
779. 

I Livery of seisin of land cannot be presumed 
1 from a feoffee’s possession of less than twenty 
years. Boe d. Wilkins v. Cleveland {Marquis), 
9^B. & C. 864 ; 4 llmi. k By. 666 ; 8 L. J. (o.S.) 
K. B. 74 ; Boe d. Lewis v. Buries, 2 M. W. 
.603 ; M, & H. 98 ; 6 L. J., Ex. 176. 

A person’s being assessed to the land-tax for 
certain lands is not evidence of his seisin of those 
lands. Boe d. Stanshurq v. Arkwrafht, 5 Car. 
& P. 575. 

A good title may be made to an estate, although 
the origin cannot be shewn by any deed or will ; 
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but it must be sbewii that there has been such a 
long uninterrupted possession and enjoyment of 
and dealing with the property as aiford a reason- 
able presumption that there is an absolute title 
in fee-simple. Cottrell v. Wat'klns. 1 Beav. 3G1 ; 
3 Jur. 283. 

In ejectment, evidence that the shutters of the 
house claimed were repaired and a wash-house 
built on the premises, and that this was paid for 
by A., is evidence to go to the jury of his seisin. 
l)or d. Loi^eomke- v. CUiford; 2 Car. & K. 448. 

Tlic heir and executor of T, having disputed 
wliether certain estates of which T. died seised 
or possessed, was real or personal estate, all that 
api^eared was that P., the original owner, through 
wliom both claimed, so far as was known, died 
seised of the freehold. The heir-at-law of F. having 
sued T., the litigation was compromised by the 
execution, of a deetl conveying to T., his heirs 
and assigns all the estate and right of such heir ; 
and no other claim was ever heard of, nor was T. , 
(list iirbed in his possession : — Hidd, that assuming | 
that P. died seisetl of the fee, and that all the i 
interests of the other claimants were conveyed to | 
T., the presumption was that T. also impliedly | 
acquired the fee. Tnilury v. dc Plmia^ 1 L. T. | 

n5--p.,G. 

Sufficiency of,] — Livery of seisin is not invali- 
dated })y omitting to remove fi'om the house or 
land a child found there, unless that child is part i 
of the family of a person having an immediate 
estate or interest in the premises, placed there 
for the purpose of continuing the possession of 
such jjerson. Doe d. JRred v. T(tyloi% 2 N. & M. 
508 ; 5 B. & Ad. 575 ; 3 L. J,, iC B. 67. 

A power of attorney contained in a deed to A. 
cm])owerod him to give and deliver seisin of 
premises according to the form and effect of the 
deed : — Held, that he need not make livery of 
seisin on the day of the date of such deed, but 
that his ]')ower may lie well executed afterwards. 
Iloo d. lleale v. 3 B. A Aid. 156, 

The assent of a tenant at will is not necessary ' 
in oi'der to perfect a livery of seisin. iJoo d. i 
Hi ndmarnh v. Oliver, 1 Car. & K. 543. i 

A. died seised, leaving two infant daughters by 
different venters : — Held, that an entry generally, 
by the mother of the youngest daughter, as her 
guardian in socage, constituted a sufficient seisin 
in the eldest infant daughter, to carry the descent 
of her moiety, on her death, to her heirs. Poe d. 
Barnett v. Keen, 7 Term Hep, 386. 

Being born on one pai-t of the promises, and 
receiving rent for the rest by tlie hands of his 
mother and guardian, was a sufficient seisin by a 
posthumous son (who died at live weeks old) to 
bar the descent to his sister of the half-blood, and 
convey it to a collateral heir. Good-title d. New- 
man V. Newman. 3 Wils. 516 ; 2 W. BL 938. 
S. P., Forder v. Wade, 4 Bro. C. G. 521. 

A. devised premises to an infant daughter of 
his sistei* ; the infant died before entry and before 
obi nij ling any actual seisin or possession : — Held, 
that she liad such a seisin in law of the premises 
<levisefl as to enable her heir to take them from 
her by descent. Doe d. Parker v. Thoman, 4 
8cott/(N.R.) 449 ; 3 Man. & G-. 815 ; 11 L, J., 
C. P. 124. 

To a plea in bar of a line, a direct positive 
averment of seisin is necessary. Dtdjoon v. Lead- 
beater, 13 Ves. 230. And see Leach v. Jay, 47 
L. J., Ch. 876 ; 9 Gh. D. 42 ; 39 L. T. 242 ; 27 
W. R. 99— C. A. 

Livery of seisin not having been made accord- 


[ ing to the terms of a ; joint power contained in a 
i feoffment, and one of the parties to whom the 
i power was given to deliver seisin having refused 
to execute it, the court doubted whether autho- 
rity could be given to deliver seisin, as to part 
only. AU.-Gen, v. Pearmi, 3 Mer. 416 ; IT 
R. R. 100. 

Disseisin.] — The doctrine of relation applies 
only as between disseisor and disseisee, in which 
case the re-entry has relation hack to prior 
occupation by the owner, and remits him to his^ 
original rights, Litchfield v. Heady, 5 Ex. 939 
20 L. J., Ex. 51. 

A lease by a stranger, and entry by the lesseev 
is not a. disseisin in fact, without an entry by 
forc^. or an avowed intention to disseise. Jerritt 
V. Weare, 3 Price, 575 ; 18 R. R. 666. And see 
I)oe d. Souter v. Hull, 2 D. & R. 38. 

A person entering under an instrument which 
operates under the Statute of Uses, or a deed to- 
which he is a consenting party, is nevertheless 
capable of being remitted to any more ancient 
title he may have, and that a person is remitted 
nolens volens. JOoe d. Darnell v. Woodroffe, Iff 
M. & W. 60S ; 12 L. J., Ex. 147, 

A. enters under the lease of B., who acknow- 
ledges the entry as by bis command. A. is at. 
disseisoi*, and B. also is chargeable as such.. 
Hoveuden v. Annesley, 2 Sch. & Lef. 621 ; 9 B. R. 
119. And see Taylor d. Atkym v. Horde, 1 Burr* 
60. 

Possession gained under a title consistent with 
that of the pei'son having right, and who was in , 
possession, as where a lessee at will makes a. 
lease for years, and the lessee for years enters 
this, though the estate at will did not warrant, 
the lease for years, is only a disseisin at election.. 
Ih. 

R., being seised of freehold houses, died intes- 
tate in 1864, leaving A. his solo heires-s-at-law*. 
Upon R.’s cieath hi.s widow wrongfully entered, 
into possession, and retained possession till her 
death in 1869, when her devisees entered, A. 
died in 1871, without ever having entered into* 
posses.sion, having devised to L. “ all real estate 
(if any) of which she might die seised.” An. 
action having been brought bj^ L. against the 
widow’s devisees for recovery of possession, the 
devisees demurred to the statement of claim, on 
the ground that A.’s devise did not pass the 
property or any right of entry therein to L. : — 
Held, that “seised” being a purely technical 
word must be construed according to its teehni-- 
cal meaning ; and that as the seisin in law 
which A. had on Xi.’s death had been destroyed,, 
and she had not at her death any seisin either in 
law or in fact, the property did not pass under 
her devise. Leach v. Jay, 47 L. J . Ch. 876 ; 9‘ 
Ch. I). 42 ; 39 L. T. 242 ;'27 W. R. 99—0. A, 

: Chattel Interest.] — A conveyance of a.. 

chattel interest by lease and release cannot wmrk 
a forfeiture or disseisin. 8ecus, if it were by 
feoffment ; but in that case the party entitled 
to take advantage of the forfeiture is not hound 
to do so till the expiration of the lease. Saun- 
ders V. Annesley, 2 Sch. & Lef, 09. 

Trust Estate.] — Upon a bare trust, no- 
estate can be gained by disseisin, abatement, or 
intrusion, while the trust estate continues. 
CholmondeleyY, Clint(m.2 Mer. 358 ; 16 R. R. 
167. But see 2 Jac. & Walk, 1 ; 4 Bligh, 1 ; 22 
B. R. 83, 84. 
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act. The parties took possession of, cultivated 
and demised the closes exchanged, agreeably to 
the' schedule. The commissioner not having' 
published his award: — Held, that ejectment 
might be maintained by A,, to recover from B. a 
close, given up by A. to, and taken possession of 
by, B. under the exchange. Doe d. Beaufort 
Y. JVeelfh 3 Man. & Cr. 271 ; 3 Scott (x.R.) 
618 ; 10 L. J., C. P. 26r> ; 5 Jur. 751. 

An exchange can only be between tv'o paifies ; 
and if three mutually grant reci[)rocal estates to 
each other, viz. A. to C., B. to A., and 0. to B. ; 
and A. is evicted of the tenements granted to him 
by B., A. cannot recover of 0. the tenements 
granted to him bv A. Eton ColUaje v. T[7;V.- 
chciiter QBhhoi}'), 2 W. Bl. 936 ; 3 Wils. 4GS, 483 ; 
Lofft, 401. 

Cinder an agreement of exchange betvreen A,, 
who held lands under a college-lease, and B., the 
owner of an adjoining estate, B. occupied part of 
the college lands, and A. occupied along with the 
residue of the leasehold, part' of B.’s estate. A. 
having become bankrupt, the college leasehold 
was sold, and was described in tlic particulars of 
sale as late the residence of A. ” : — Held, that 
the pui’chascr was not to be considered as 
having implied notice of the agreement of 
exchange, and that he had a right to recover by 
ejectment that portion of the" leasehold which 
was in B.’s occupation. v. Lanqlcu, 2 

Buss. &M. 626. 


J. BISCLAIMEB. 

By; Bevisees.]~--A devisee in fee may, by deed 
under his hand and seal, disclaim an ^estate 
devised to him, without a formal disclaimer in 
a court of record. Tommm v. Tieliell. 3 B. & Aid. 
31 ; 22 E,. R. 291 ; Preface vii. 

After such a disclaimer he has no interest in 
the estate, Beglie v. CrooJi, 2 Bing. (N.c.) 70 ; 

2 Bcott, 128 ; 4 L. J., (1 P. 264. 

Qumre. whether a devise of an estate can be 
waived by parol. Doe d. SmijtU v. SniyfJi, 6 
B. A C. 112 ; 0 D. A R. 136 ; 5 L. J. (O.S.) K.'B. 
13 ; 30 R. R. 258. 

Where the devisee of an estate refused to take 
it, saying that she was entitled as heir-at-law, 
and would not accept any benctit by the will 
of the devisor : — Held, that this was not such a 
disclaimer as prevented her from afterwards 
bringing an ejectment, and relying on her 
title as devisee. 

Qumre, whethei' a verbal assent to a devise is 
sufficient to prevent the party from afterwards 
disclaiming the devise. Doe d. Chuh/eif v. Harris, 
16 jVI. a W. 517 ; 16 L. J., Ex. 190. 

Quaere, whether a devisee in trust can dis- 
claim by deed after a previous assent to the 
<levise in words. Ih. 

A devisee in trust, on the reading of the will 
after the testator’s death, stated that he ought to 
have had U. for being trustee: — Plelcl," that 
these words were so ambiguous that they ought 
not to have been left to the jury as evidence of 
his assent to the devise, Ih. 

A. devised a co}iyhold tenement to B., C. and 
I), upon trust, and appointed them executors, 
who all proved the will and acted under it. 0. 
and D. refused to be admitted tenants, and by 
deed made between them and B., reciting that 
0. and D. were desirous of releasing their estate 
and interest in the copyhold to B., "to the intent 
that B. alone might be‘ admitted tenant, to hold 
the same upon the trusts of the will, C. and D. 
granted, released and confirmed the copyhold to 
B., to the intent that B. might be solely seised. 
B. claimed to be admitted to the entirety of the 
copyhold, and to pay a single fine. The lord 
claimed a treble fine Held, that the deed 
should be construed, according to the intention 
of the parties, as a renunciation bv C. and D. of 
their right to be admitted ; that their havinsr 
acted in the trusts of the will would not prevent 
this operation, and that B. became sole tenant, 
and the lord only entitled to a single fine. 
Wellesley (jn soon nf) v. Withers, 4 El. A Bl. 750 ; 

3 C. L, R. 1187 ; 24 L. J., Q. B. 134 ; 1 Jur. (N.s.) 

134. ^ . 

By Trustee in Bankruptcy.] B akk- 
EUPTCY. 

K. EXCHANGE. 

Between whom.] — Proprietors of lands in a 
parish, having agreed upon an inciosure under 
'6 A 7 Will. 4, c. 115, two of such proprietors, A. 
,and B., signed and sent to the commissioner 
mutual consents to give up certain closes, desig- 
nated by the numbers attached to them in the 
■commissioner’s map, in exchange for such other 
lands of equal value as the commissioner might 
consider desirable for them, with an undertaking 
to^ ratify and confirm what the commissioner 
might do in the premises : upon which the com- 
missioner prepared and signed a schedule, sj^eci- 
fjing the closes to he exchanged, which he 
produced at a public meeting convened under the 


L. ESTATE PASSING BY DEED. 

1. Feeeholds. 

"What passes under.] — A tenant in tail in pos- 
session of hereditaments and premises, subject 
to an outstanding term, by indenture, in order 
to bar tile estate tail and all remainders expectant 
thereupon, and to limit the same to himself in 
fee, and in consideration of KB-., granted, bar- 
gained and sold the hereditaments and premises, 
and the reversion, Ac., thereof to A. and B., 
their heirs and assigns, to hold to them, A. and 
B., to the use of A., that he might become tenant 
of the freehold of the premises, in order to suffer 
a recovery. The deed was afterwards duly in- 
rolled as a bargain and sale ; — Held, that it 
operated as a grant of the reversion to A. and 
B., and that A. became solely seised of the pre- 
mises, so as to be a good tenant of the freehold 
of the entirety. Ilagcjerskm Ilanluru, 5 B. A C. 
101 ; 7 D. A R. 723 ; ‘ 4 L. J. (o.s.) Iv. B.' 269 ; 29 
E. R. 176. 

Where the owner of certain lands, by deed de- 
scribing them as in the possession of himself and 

A. B., granted, assigned, transferred, and set 
over, directed, limited and appointed -the same 
to 0. 1), for life, but no livery of seisin was made : 
— Held, that the deed operated as a valid grant 
of the reversion of the part of the premises in 
the occupation of A. B. Doe d. v. Cole, 7 

B. A C. 243 ; 1 Man. A Ry. 83 ; 6 L. J. (o.s.) 

K. B. 20. ^ 

A. being seised in fee of a ruoieiy of lands, 
and B. being seised for life of the other moiety, 
they, in 1805, by indenture, reciting that they 
were entitled thereto as tenants in common and 
that they had agreed to grant a perpet ual lease 
thereof to C., his heirs, Ac., granted, demised, Ac., 
the same to C., “ his heirs, executors, administra- 
tors and assigns, for ever,” to hold from a day 
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3 ’'ear. to A. and B., their heirs, Ac., the clear 
yeariy rent of 120L half-yearly. The deed con- 
tained all the covenants usually found in 
ordinary leases : — Held, that, in tbe absence of 
proof, at the date of the deed the premises were 
in the occupation of tenants, so that a reversion 
•could only pass ; and the expressed intention of 
the parties precluding the court from presuming 
that there had been livery of seisin, the deed 
could not operate as a conveyance of the fee, 
.subject to a rent-charge, but created only a 
tenancy from year to year. Dud d. JMerta/i v. 
Gardinrr, 12 C. B. 319 ; 21 L. J., 0. P. 222. 

Grant (before A. D. 1209) “of that pasture 
wbieli is called B. to feed their animals,” and 
that the grantees should “have in that pasture 
100 cows.” By deed of 25 Edw. 3, the owner 
of the fee granted all his right, and that it 
siiould be lawful for the grantees “to inclose 
the })asture, arnl to reduce it to cultivation, or 
to make any other profit thereof ” : — Held, that 
the grantees were to be prevSunicd to have been 
in possession at the time of the second grant, 
and that it operated as a release of the fee. I)oe 
d. JJcardoi y. Mddoi^ 1 N. <S: M. 533 ; ■! B. & Ad. 
880 . 

A tleed of release containing the words “ all 
lands, Ac., belonging, used, occupied and en- 
joye<l, or deemed, taken, or accepted as part 
thereof,” will pass leasehold lands which answer 
that tlcscription, as well as freehold ; especially 
against the releasor. Doe d. Davies v. Williams^ 
1 H. Bl. 25 ; 2 IL R. 703. 

A lease for a year being made between A. and 
B., the release, stating B. to be a trustee for G., 
granted the premises unto C., then in his pos- 
session by virtue of an indenture of lease, bearing 
date the day before the release, and to his heirs, 
habendum to B. and his heirs, to such uses as 0. 
should appoint Held, that the release was suffi- 
cient to convey the premises to B. ; and that the 
words in the granting part, “ unto C.,” Ac., might 
be rejected as surplusage. Sjjf/ve v. To})lLa}]i^ 3 
East, 115 ; 6 R. 11. 559, 

Subsequently Acquired Eight.] — A., B. 

an<i C., being tenants in common in tail, B. re- 
lea.sed to A. and C. and their heirs all liis un- 
divided part, and all hi.s estate and interest 
therein, habendum to them, their heirs and 
assigns, as tenants in common, and not as joint 
tenants, to the use of them, their heirs aud 
assigns ; and B. covenanted with A. and C., their 
heirs and assigns, that he, his heirs, Ac., would 
warrant and for ever defend the ])remi.'^es to A. 
and 0. (without the word “ heirs ”), against all 
persons, and that A. and C., their heirs and 
assigns, should quietly enjoy ; — Held, that the 
release passed the interest of B. to A. and C. as 
tenants in common, and not as joint tenants, 
and that the warranty annexed to the release 
created a discontinuance of B.’s estate tail, and 
barred B. and those claiming under him, as 
against those claiming under the release, of a 
subsequently-acrpured right in fee. Doe d. 
Ihttclivmoii V. Frestwldqe^ i M. A S. 178 ; 16 
R. R. 4-3G. 

Covenant to Stand Seised.] — A deed which 
may take effect as a covenant to stand seised is 
good, though the u.se is to arise after the <lecease 
of the covenantor, and though he does not affect 
thereby to dispose of tbe freehold in the mean- 
time, Doe d. Dyhe v. Whittinghani^ 4 Taunt. 
20 ; 13 R. R. 554. 


The plaintiff in ejectment on a demise of the 
12th October, 1850, claimed under the following 
deed : “ In consideration of the love and affec- 
tion which I have towards my son W. S. (the 
lessor of the plaintiff), I have given aud granted, 
and by these presents do give and grant to W. S. 
all that, Ac., and W. S. is to take posse-ssion of 
the same at Michaelmas day next (1850). I have 
delivered him, W. S., all the premises absolutely 
at Michaelmas day next without further condi- 
tion” : — Held, that supposing such deed to bo 
void as a grant of the freehold in future, still the 
day named having passed, the plaintiff: was en- 
titled to recover, the deed amounting to a 
covenant to stand seised to the use of W. S. 
Doe d. Starling v. Prince^ 20 L. J., 0. R. 223 ; 
15 Jur. 632. 

The 8 A 9 Viet. c. 106, s. 4, which enacts, 
“that the word *give,’ or the word ‘grant,’ in a 
deed vshall not imply a covenant inlaw ” : — Held, 
inapplicable. JZ>. 

Immediate freeholds.] — By lease and release 
before 8 A 9 Viet. c. 106, s. 2, H. conveyed to 
W. and to his heirs and assigns certain freehold 
and copyhold premises, to hold the same unto 
W,, his heirs and assigns, from and immediately 
after the death of H. to, for and upon the several 
uses, ends, intents and purposes theminafter 
mentioned : — Held, that by the premises an im- 
mediate estate of freehold was given to W., and 
that the habendum had not the effect of render- 
ing the deed void, or giving a freehold in future. 
Goodtitle d. Dodwell v. Glbhs. 5 B. A C. 709 ; 8 
D. A R. 502 ; 4 L. J. (O.S.) K.' B. 284 ; 29^R. B. 
3()t>. 

Contingent Eights.] — On the 31st IMarch, 
1852, H. demised to B. for ninety-nine years a 
piece of land, with four unfinished houses upon 
it, B. covenanting that he would complete the 
houses on or before the 25th June, 1852. Pro- 
viso for re-entiy on default made. Upon the 
31st March, 1852, B. mortgaged the premises to 
the plaintiff, and gave up possession to him after 
the 25tli June, 1852, without having completed 
the houses. By deed of the 30th July, 1852, H. 
assigned to the defendant the premises, and all 
his estate, right, title and interest in, to or out 
of the premises. Whilst the plaintiff was in pos- 
session, and after the 30th July, 1852, the defen- 
dant entered into the premises : — Held, that even 
if the right of entiy for condition broken was 
capable of passing by assignment by virtue of 
8 A 9 Viet. c. 106, s. 6, yet that express words 
were necessary to pass such right of entry, and 
that the general words, “all the estate, right, 
title and interest,” in the deed of the 30th July, 
were not sufficient. Hunt v. Bemnanf^ 9 Ex. 
635 ;■ 23 L. J., Ex. 135 ; 18 Jur. 335 ; 2 W. R. 
276— Ex. Oh. 

Sale of Eight of Entry — ^Vendor out of Pos- 
session— 32 Hen. 8, c. 9, s. 2.] — Although 32 
Hen. 8, c. 9, s. 2, cannot be said to have been re- 
pealed by 8 A 9 Viet. c. 106, s. 6, nevertheless, 
since the passing of the latter statute a grant of 
lands to which the grantor has a title existing 
in fact, but of which he has never been in pos- 
session, and on which he is entitled only to a 
right of entry, will be valid, even although at 
the time of the grant a litigation is pending as 
to the title to the lands. A. sought to recover 
by ejectment certain lands ; the person in pos- 
session, amongst other defences, alleged that 
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in exercise of an alleged right of way ; such an 
act during the tenancy not ])eing necessarily 
injurious to the reversion. Ih. 


Por Injury to Land.] — There nnist be 

some injury to the land, to enable a reversioner 
to support an action on the case. Baxter v. 
Ta^ikir, 1 N. & M. 14 ; 4 B. & Ad. 72 ; 2 L. J., 
Iv.B. h5. 

WrongM Entry on Land.] — A rever- 
sioner cannot maintain an action against a 
stranger, for merely entering upon his land held 
hy a tenant on lease, though the entry is made 


one-foiirth share thereof belonged to B., who had 
never been in x>ossession. Thereupon A., for the 
sum of lOZ., took from B. a conveyance dated 
the -Ith July, 1877, of his share, containing 
covenants for title and quiet enjoyment. The 
actual value of B.’s share was 500Z. A. then re- 
covered possession of the lands. Before the date 
of the conveyance B. had been bankrupt, and 
after A. had recovered possession of the lands, 
B.'s Trustees in bankruptcy recovered possession 
from A. of the one-fourth share which had been 
conveyed by B. to A. In an action by A. against 
B. for damages for breach of the covenants for 
title and quiet enjoyment : — Held, that the con- 
Ycyaticc to A. from B. was not rendered void by 
J2’ Hen. 8, c, 9, s. 2. Jmlnns v. Jotm, 51 L. J., 
Q. B. 49S ; 9 Q. B. D. 128 ; 46 L. T. 795 ; 30 
W. B. 668— C. A. 

Held, also, that A. was entitled to recover from 
B. the sum of oOOZ. as damages. Ih, 


Excavating Goal.] — The plaintiff having- 

demised a cottage without exception of mines : — 
Held, that he niight sue for an injury occasioiiefl 
to the cottage by a srrauger who had excavated 
coal ; though it was not clear whether the injury 
resulted fi'om excavation under the cottage, or 
under an adjoining house in the occii})afciou of 
the iJaintilf. Buinc v. Aldi-PdO/i. 4 Bing, (x.c.) 
702 ; 0 !8cott, 691 ; 1 Arn. 329 ; 7 L. J., G. F. 273 ; 
2 Jur. 327. 


Por Injury to the Inheritance.]— But an 

action lies by a reversioner for any injury (lone 
to the value of the inheritance. Jem‘r v. Gtjf'ord^ 
4 Burr. 2141. S. P., Shudicdl v. IluUdtinson^ 
M. & M. 350. 


Under Acts of Parliament.] — A deed of con- 


veyance made under the authority of an act of 
parliament must be read as if the sections of 
the act were incoiporated in it. A coiiveyaiice 
granting land for a special purpose must be cc)n- 
strued as conveying all the rights necessarily 
incident to the due execution of that purpose. 


Hot keeping House in Eepair.] — A. house 

was devised to A. for life, she keeping the same 
in good rei>air, remainder to B. : — Held, that the 
court had no jurisdiction to enforce the condi- 
tion at tiie suit (J B. Kinneeale tj v. TT tlliauison^ 
39 L. J., Ch. 788 ; 23 L. T. 39 ; 18 W. B. 1016. 


Bin oft V. North Budeni Bo/.^ 10 H. L. Gas. 333 ; 
2 K. B. 87 • 4.m • Q Jm*. 555 : 


32 L. J.. Ch. 402 ; 9 Jur. (X.S.) 555 
8 L. T. 807 ; 11 W. B. 604. 

■\Vhetlier the conveyance is a voluntary bar- 
gain between the parties, or is made because the 
act gives the grantee the yjower of conq')elIing a 
grant, these rules are applicable. Jh. 


2. IX Be VERSION. 

Covenants Eunning With .] — See Covenant. 

On Leases.]— Landlord and Tenant. 


Merger.] — See Merger. 


Kuisance.] — See Nuisance. 


Who is Eeversioner.] — The term “owner” as 
well as that of “proprietor” of premises, may 
mean any one who has the whole legal interest 
in tlie xunuiises, so that no one else has any 
estate in iiossession or reversion, or it may mean 
one who has a subsisting estate at the time of 
the wrong complained of, or one w’ho is the 
owner of" the whole, or of some interest as 
distinguishable from that of the tenant in pos- 
session. Cha untie r v. Boiinson, 4 Ex. 163 ; 
19 L. J., Ex. 170. 


When Action is Maintainable hy — Por Injury 
to Chattel.] — An owner of a chattel, e.g. a barge, 
which is out on hire for an unexpired term, may 
maintain an action against a third person for a 
])ermanent injury thereto. Mears v. L. S. IF. 
By., 11 C. B. (N.s.) 850; 31 L. J., C. B. 220; 
6 L. T. 190. 


Necessity of Proving Damage.] — An action 
against the slicritf for selling the reversionary 
interest of the plaintiff in goods in the possession 
of an execution debtor, cannot be supported 
unless actual damage has been sustained. Tan- 
cred V. All good, 4 H. & N. 438 ; 28 L. J.,. 
Ex. 362. 

If the plaintiff declares as a reversioner for 
an injury done to his reversion, the declaratioiu 
must allege it to have been done to the damage 
of his reversion, or must state an injury of such 
a permanent nature as to be necessarily injurious, 
to his reversion ; otherwise the want of such 
allegation will he cause, for arresting the judgr 
ment. Jackson v. Pvsked, 1 M. & B. 234 ;; 
14 B. B. 417. 

A declaration by a reversioner, after stating' 
that he had a right of vny for the tenants of his 
close over the close of tlie defendant, averred 
that he wrongfully locked, chained, shut and 
fastened a gate across the way, by means of 
which xu'cmiscs the iJaintiiS wms injured : — Held, 
that the declaration disclosed a good cause of: 
action. Kidqell v. Moor. 1 L. i^L & F. 131 ;; 

9 C. B. 364 ; 19 L. J., C. F. 177 ; 14 Jur. 790. 

A declaration for an injury to a reversionary- 
interest by obstructing ancient lights, is sufficimit 
if it shews an obstruction which may operate- 
injuriously to the reversion, either by its being 
of a permanent character or by its oj.)erating in. 
denial of the right. Metrogdolitau Assoriathn 
for Improving iJarlJings v. Fetch. 5 C. B. (N.S;) 
504 ; 27 L. J., C. P, 330 ; 4 Jur. (N.s.) 1000. 

A count, stating the plaintiff to be reversioner 
of premises occupied by his tenants, and abutting' 
on a public navigable river ; and tluit he and all 
the liege subjects of her majesty were accus- 
tomed "of rigdit to have free navigaiinii and 
passage (.ui the river for boats, and he w-as accus- 
tomed of right to have, for the enjoyment of the 
premises by his tenants, free use and navigation 
of that part of the liver near to the same, and 
free passage for all personal in boats to approach 
the same, "and pass to th6 ]>r(3iniscs, from the 
river, aiul unload the boats on the premises, 
without obstruction ; but that the defendant 
fixed barges and planks in that part of the river ■ 
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iR-ar the pi’einiscs, aiul tlierebj obstructed the 
use and. uavio'ariou of that parr, and hindered 
I'lcrsons from passiii^a' to ilic |.>reniises. from the 
river, and hindered the unloading of boats on 
ihe }>reimses : and, by means thereof, the plain- 
tiif was injured In his reversionary interest — 
is bad in arre.-t. of jiidginent. as not shewing a 
dauiae'c to the reversiouarv interest. Dolmon v. 
mia4mmT, U Q. B. hiU : ‘id L. J., Q. B. 238 ; 
11 Jiir. 551). 

Snaeoimt wliieli stares that certain messuages 
were in tlie ptosse.s'<R)n of tenants of the plaintiff, 
.aufl alleges a similar ol)st]-iieti(>iu aiul that the 
plaintiff was injiiredi themby in his reversionary 
intere-^i, is bad. as shewing no act which, per se, 
iin])orrs anv damau'e to Ids reversi<.»iiary interest. 
Ib. 

What may he a Defence,] — An action may 
be maintained })y a reversimier for an injury 
done to the inlieritance by an erection, wliich 
may be removed ])efore liis estate becomes one 
in ])o.ssessiun, v. Gifford. 4 Burr. 2141. 

in an action by a reversioner for an injury to 
the reversion, it is no answer that the injury 
complaineil of was caused by the wrongful act 
of the tenant, foi' whieli he might be liable to 
an aetion. Etjrrtaont v. Puhnan. M. A; M. 104. 

in an action, by a reversioner, for an injury 
to a lious.e and land in the occupation of his 
tenant, by reason of the defemlant not cleansing 
a watercourse on bis own land, which it was his 
duty to d(.), it is no answer to plead that the 
4>bstruction of tlie watercourse was caused by 
the negiect of the tenant to repair a wall on the 
demised land, and in consequence it fell into the 
watercourse and caused the damage, and that 
the defendant removed the obstruction within a 
reasonable time after the notice ; because the 
plea ought, at all events, to shew an obligation 
on the tenant to repair the wall ; ami also, be- 
cause the rem<')val, after notice, or even as soon 
as possible after the injury, would not make 
the defendant the less bound to compensate for 
neglect of an unqualilied legal duty. Bell v. 
TnrntqmfnL 1 U. ck B. 228 ; 1 Q. B. 7(50 ; 10 
L. J.. Q. B. 278 ; 0 Jur. 886. 

To a <leclaration for breaking and entering 
rooms in the occupation of tlic tenant of the 
] (lain tiif, and tearing down the ceiling over the 
landing of the staircase, tlie roof over'^tlie same, 
-and the chimneys, and domolishingthe windows, 
the defendant justified iin<ler a (leed of assign- 
ment in trust for creditors, from H. (wlio was 
-shewn to he the lessee of the premises before the 
accrual of the title of the ]>laintiif), whereby a 
right of entry was given to take and sell fur- 
niture : — Hold, that the plea was bad. as confess- 
ing more than it avoided, inasmuch as the right 
to enter tlid not give a riglit to tear down the 
cteilirig. *kc.. unless an entry could be obtained in 
no other way ; which was m.n averred. Foulketi 
V. Searpe. 1 B. (K.S.) 6iU ; 4 Man. k G. 126 : 4 
Scott (X,K.) 718 ; 11 L. P. 247, 

To an actio]i by a reversioner for an injury to 
his reversionary interest, a plea by the defendant 
Unit he was the occupier of the adjoining house 
and wall, and that, whilst he was repairing his 
•dwelling-liousejby accident and against his will, 
ami without any default on liis part, it fell down, 
ami in falling fell upon the adjoining wall and 
close to the plaintiff, and threw the plaintiff’s 
wall down : that thereupon the defendant, within 
a reasonable time, rebuilt the wall at his own 
expense, and in so doing committed the griev- 

TOL. TI. 


; ances mentioned— -is bad, for not shewing that 
' he had the leavp and licence of the tenant, 
nr of some party having aurhoiity to allow him 
to come on the land. Tatflor v. Stendall. 8 

B. & L. 161 ; 7 Q. B. 684 ; 14 L. J., Q. B. 801 ; 
0 Jur. 1006. 

In an action by a reversioner, for tlie removal 
of the eaves from his house, and the erection if 
a building with eaves and a gutter overlianging 
his wnh, evidence of a diminution of the safe- 
able value of the premises in consequence of tlie 
nuisance was rejected; and it a}>pearing tliat 
the cost of replacing the tiles which liad heeii- 
removed would not exceed 80.s'., and the defen- 
dant having paid 40.s'. into court on account 
thei’eof, the jury was directed to .find for tlie 
defendant, if they thought the sum jiaid into 
court was sufficient to cover the actual damages 
sustained by the plaintih; : — liehl, that the evi- 
dence tendered was properly rejected, and the 
ilirection right, the true measure of damages 
being, not the diminution in the saleable value, 
although the nuisance might be of a permammt 
character, but such damages as the jury might 
think sufficient to compel tlio defendant" to 
abate the nuisance, BattldiUl v. .Reed, 18 C. B. 
68(> ; 2.*') I.. J., C. P. 280 ; 4 W. K. 608. ' 

For the portions of the wiiarf occupied by his 
two tenants, B. was to be paid a certain royalty 
on all coals sold; the miiiimimi royalty to be 
paid by one being 200/. per annum, and’ by the 
other ISO/. ; ami B. was, at the time of the 
obstruction complained of, in treaty with a third 
person for letting him the remaiiii‘ng portion of 
the wharf at 800/.. per amimn : — Held, that the 
jury was warranted in taking these sums into 
their consideration in estimating the amount of 
damage B. had sustained from the ohsrruclioii 
of a right of way. Roll v. fMtdhtud Rt/„ 10 

C. B. (N.S.) 287 ; "80 L. J.. 0. P. 278; 7 Jur. 
(N.S.) 1200 ; 4 L. T. 288 : 8 W. 11. 612. 

Atid aee further .speriffa title.s\ XuiSAiNXM*:, 
Trespass, Ac. 

Liability of Eeversioner.]— If the owner of a 
house is bound to repair it, lie, and not the occu- 
pier, is liable to an action on the case fur an injury 
sustained by a stranger from the want of repair, 
Ra ijne v, Rotjertt, 2 H. Bl. 850 ; 8 IL B. 415. 

All action lies against a reversioner who has 
demised liis premises with the chimneys in a 
ruinous condition and in danger ot falling, they 
being known by liim to be so'at the time'of the 
demise, and in consetpience of their condition, 
falling during the demise, and injuring the 
building of another person. Rodd v. Flif/ht 
8 C. P>. (X.S.) 877 ; 80 L. J., C. P. 21 ; 7 jur. 
(X.S.) 281 ; 8 L. T. 32,6 ; 8 W. 11. 145. 

A nuisance of a permanent character having 
been created on land iu the occupation of a 
tenant from year to year, the reversioJier is liable 
for damage caused by it, if it is shewn that 
since the creation of the nuisance and before the 
damage he might have determined the tenancy 
and di<l not, such continuing of the tenancy 
being equivalent to a re-letting; and it .is no 
defence that he had no notice or knowledge of 
the existence of the nuisance. Grind p v. Mher, 
i) B. & S. 78 ; 88 L. J., Q. B. 151 ; 10 Jur. (N.S.) 
652 ; 9 L. T. 800 ; 12 W. E. 526. Upon appeal 
the case was compromised. Fee 5 B. & S. 485 ; 
1.8 W. II. 1022. The Court of Exchequer Gham- 
ber was prepared to reverse the judgment in 
Queen’s Bench, See 9 B. A S. 15, where the 
judgment is set out 
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111 an action for damages against the landlord 
of premises let on a weekly tenancy, by a person 
who has sustained injuries through an accident 
which took place on the premises, it is a question 
for the jury whether the accident was caused by 
a structural defect existing at the time of the 
original letting, or whether it was caused by the 
negligence of the tenant. Boitmt v. And'emm, 
[1804] 1 Q. B. 164 ; 10 K. 47 ; 42 E. 236. 

3. Ix Eemainder. 

Apportionment between Tenant for life and 
Eemainderman,]--/S'c<? col. 261, et scq., ante. 

Cross-remainders.] — Gross-remainders cannot 
be implied in a deed, and can only be raised by 
proper words of limitation, however plainly ex- 
pressed the intention of the parties maybe. * Dor 
d. Fofjoeti v. Wordoif, 1 East. 416 ; 6 E. E. 303. 
H. P., Ddtvards v. Alliaton, 4 Kuss. 7S : 6 L. J., 
(O.B.) Oh. 30 ; 2S E. E. 0. Doe d. Tanner v, 
DoireU,n Term Eep. 518 ; 2 E. E. 662. Bevrleli 
T. Wlmlum, 2 B. & Aid. 810 ; 21 E. E. 501. 

Cross-remainders may lie between more than 
two, where the intent is plain. WehjM v. 
Cadogan (Lord^^ Oowp. 31. Perrg v. White. 
1 Bough 53, n. : Cowp, 777. Phiphard y. Mann- 
fields 1 Dough 53, n. ; Cowp. 707. Doe d. Durden 
v. D'Unilte, 1 Dough 53, n, ; 2 East, 47, ii. Doe 
d. Gorges v. Wehh^ 1 Taunt. 234 ; 9 E. E. 754. 
3laden, v. Tugl{n\ 45 L. J., Ch. 569. 

Leaseholds for life were settled by a deed on 
the parents for life, with remainder to the children 
of the wife equally and the heirs of their bodies, 
and if but one child then to such child and the 
heirs of his body, and in default of such issue to 
the heirs of the wife : — Held, that there were no 
cross-remainders between the children, and that 
on the death of a child without issue, and with- 
out having made any disposition, his share 'went 
to the heir of the wife. Bainton v. Bainton^ 34 
Beav. 563. 

The limitations in a deed were to trustees to 
the use of A. and B. for their lives, remainder to 
the use of the child or children of B. in tail as 
tenants in common, “and in case any such child 
or children should die -without issue of his, her 
or their bodies, then the part of such child should 
be and remain to the use of the surviving child 
or children of B., and the heirs of his, her or 
their bodies issuing ; and in case all the said 
children should die without issue, &c., then to A. 
in fee ” : — Held, that the deed created cross- 
remainders between the childreii of B. ; and that 
on the death of one without issue, his share 
vested in a surviving child, an<l the heir of one 
deceased, as tenants in common. Doe d. Watts 
V. WabiewrUjht., 5 Term Eep. 427 ; 3 E. E. 634. 

In Karriage Settlement.] — A., by mar- 
riage settlement, conveyed estates to trustees, 
with remainder to his children of the marriage, 
share and share alike as tenants in common ; 
and for default of such issue, and if any of such 
childi’en, there being more than one, should 
happen to die without issue before twenty -one, 
that in every such case the share of such child 
should go to the survivors, as tenants in common ; 
and in case all such children should die without 
issue, then to the use of the settlor in fee : — 
Held, that there were no cross-remainders 
between the children of the marriage, except in 
the case of a child having died without issue, 
and under twenty-one, and that one of the 
children having died without issue, but after 
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twenty-one, his share vested in the settlor, and 
not the survivor. Megrich v. Whishiiiv, 2 B. k 
Aid. 810 ; 2l E. R. 501. 

Settlement of the wife’s estate On herself for 
life, remainder to the husband for life, if any 
issue of the marriage so long lives, remainder, if 
she tlies witliout issue, of one moiety to him in 
fee, and of the other to the wife’s relations : ids 
remainder in fee does notarise, unless he survives 
his wife. JIonhhoHse v. Walntiouse. I W. Bl. 
638. 

If an estate is limited hy deed to husband and 
wife, and the heirs on the body of the wife by 
tlie husband to be begotten, both have an estate 
tail, Denn d. Trleliett v. Gillot. 2 Term Eep. 
431 ; 1 E. E. 516. 

-But if the remainder is limited to the heirs of 
the body of the wife by the husband to be 
begotten, the estate tail vests in the wife solely. 
Ik 

Settlement to C.for life, remainder to tlie heirs 
on the body of liis wife, the male to be preferred 
to the female, is an estate in tail male inthefirsL 
instance. Dena d. Cresieleli v. Ilohsun, 5 Burr. 
2609. 

A settlement made on the marriage of H. W. 
and A. D. (after giving the husband and wife 
respectively estates for life, with powers of 
appointment, wiiicli were not exercise<l), con- 
tained the following limitation in default of any 
such a})pointment : — “ To the use of all and every 
the chihl and children of the marriage, both sous 
and daughters equally, part and share alike, if 
more than one as tenants in common, and not as. 
joint-tenants, and of the heirs of the body and 
bodies of all and every such child and children 
lawfully issuing ; and in case there shall be more 
children than one of the said intended marriage, 
and any such child and children shall liappeirto 
die ninler the age of twenty-one years, without 
issue of his or their body or IxKlies lawfully 
issuing, then so often as to the part and shares 
parts and shares of all and every such cluld autd 
children, to the use of the surviving children, 
part and share alike, if more than one as tenants, 
in common and not as joint-tenants, and to the- 
heirs of the body of every such child and chil- 
dren, until every such child and children should 
be dead ; and in case there should be but one- 
child only of the marriage, or one only surviving 
child, then to the use of such surviving child in 
tail, and for default of issue of the marriage, and 
in case there should be issue who should all die 
without issue under the age of twenty-one years^ 
then to the heirs and assigns of the survivor of 
H. W. and A. D. in fee.” The marriage between 
H. W. and A. D, having taken place, H. W. died 
intestate, leaving his widow and two chiidren, 
Joseph and Ann. The widow <Iied. leaving tlie- 
two children, Joseph and Aim, who both attained 
the age of twenty-one years. Ann married, and 
Joseph died shortly after, having by his will 
devised to her in fee all his lands hi the county 
of K. or elsewhere: — Held, that Ann, who was, 
already tenant in tail of one moiety of the lands 
comprised in the settlement, became, as heir-at- 
law of J. W., tenant fee of the other moiety., 
Zecln V. Weatlierall^ 1 Br, & B. 401 : 21 E. E. 669. 

Amount of Estate.]— •Settlement to the use of 
G. for life, remaimler to the use of the Erst son 
of the body of G. by A., his intended wife ; and 
for default of such issue, to the use of the second, 
third and other sons of the body of G. by A.,, 
severally and successively as they shall be in. 
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seniority of age, and of the several heirs male of 
their several kxiies ; and for tlefanlt of siieh 
issue^ then in case A. shonld be enceinte by (A, 
to the nse of F. till A. should be delivered, in 
trust for the after-born child or children ; and 
in ease snch should be a son or sons, to the use of 
such after-bfu*n son fu sons, several! j anc I succes- 
sively as they should be in priority of birth : 
and the heirs male of the l>o<ly and bodies of such I 
after-born son or sons: — Held, that the first son | 
of U. by A.* born during his life, took an estate i 
taih (rallt‘ij V. Barrinfjton. 2 Binir. BS7 ; 10 : 
Moore, 21 ; 27 E. E. 663.* ' i 

An estate to A. for life in a deed, and a limita- 
tion of the estate to the lieirs of the body of A. 
in a will (though the estate by the deed was 
voluntary, and moved from the" testator and is 
7*e(ated in ihe will), do not unite so as to give A. 
an estate tail, bur the heirs of his body take by 
purchase. Doe d, Fotineretnt v. Fonuereau, *2 
liougl. 487, 

A limitation in a deed, to the use of A. for life, 
with }-emain(ier to the hrst son of the body of A. 
lawfully issuing, and for default of such issue to 
the second, third and other sous of A., and of the 
several heirs male of the body and bodies of all 
and every such son and sons respectively issuing, 
gives an estate in tail male to the .first son of a! i 
Owen V. Smyth, 2 H. Bi. 7)64 ; 3 E. E. 513. ! 

Where a marriage settlement conveyed an I 
estate to trustees for the use of the settlor for ! 
life, then to the use of his wife for life, and then j 
for the use of his first son and the heirs of such 
first son, and from and immediately after the 
determination of that estate for the use of his 
second, third, and all and every other son and 
sous, and their several and respekive heirs ; and 
for default of such issue, then to the use of all 
and every his daughter and daughters, and their 
heirs, to take as tenants in common, and not as 
joint- tenants ; and for want of .such issue, then 
for the right heirs of the survivor of himseE and 
Ms wife for ever : — Held, that under these limita- 
tions the sons took successively estates tail, and 
the daughters an estate in fee. Doe d. Liftledale 
v. Smeddle, 2 B. & Aid. 126 ; 20 E. E. 377. 

By a marriage settlement, land was conveyed 
to trustees to the use of the husband for life, 
and from and after his decease, in case the wife 
survived him, to the use and intent that the wife 
should receive 146'. per week ; and subject thereto 
that the trustees should, from time to time, and 
at all time.s thereafter, stand possessed of the 
residue to the use of all and every the child and 
children of his former wife, viz. A., B., C., B. 
and B and their issue lawfully begotten* equally 
to be divideti amongst them in equal shares and 
proportions, as tenants in common, and not as 
joint-tenants, and hi.s, her or their respective 
issues: Held, that the five children took estates 
xoi life, and that no e.state was taken by graiid- 
children born after the settlement and before the 
death of the settlor, the husband, or by Pinncl- 

^^"tiee!er\^^Dnke, 

1 0. k M. 210 ; 3 Tyrw. 61 ; 2 L. J., Ex. 33. 

estate was limited to the use of the husband for 
lire, remainder to trustees and their heii-s duifing 
ms iite, to preserve contingent remainders, 
remainder fe the wife for life, remainder to the 
trustees and their heirs (not saying during her 
life), in trust to support the contingent uses and 
estates thereinafter limited, remainder to the 
tat and other sons in tail, remainder to the wife 


jin tail, remainder in defnnlt of issue to such 
I persons and for such estates as she shoukl 
I appoint: — Held, that the trustees took a legal 
estate in fee after the determination of the wife’s 
life estate, and that all the subsequent limitations 
wmre trust estates. Venahlm^ v. Moeris, 1 Term 
Eep. 342, 436 ; 4 E. R. 455. 

B. devised to his only son, E., for life, remainder 
to his is.sue in tail, remainder to B.’s tw'o daugliters 
in tail, remainder to B.’s right heirs : the two 
1 daughters suffered recoveries to the use of E. ; 

; and by an act of paiiianient reciting the will, 
i the recoweries, and that E. had no issue, trustees 
w'ere empow'ered to sell the estates devised, and 
to lay out the purchase-money in the purchase 
of other estates, to be settled to such of the uses 
in the will of B. as shonld be existing, undeter- 
mined, or capable of taking effect at the time 
of the sale : the trustees sold, and bought wdtU 
the purchase-money an estate, wdiich, by a con- 
ve 3 ^ance reciting the will of B. an<l the act, w'as 
conveyed to them to such of the uses in the will 
of B. as w^ere then existing, undetermined, am! 
capable of taking effect :— Held, that under the 
conversance the triastees took a fee. Woetham 
V. Mackin/um, 8 Bing. 564 ; 1 M. & Sc. 543. 

Heirs Male.] — , By a marriage settlement.. 
Whiteacre was limited to A. for life : remainder 
to trustees during the life of A. to preserve con- ' 
tingent remainders ; remainder to B. for life ; 
remainder to the trustees during the life of Ik 
to preserve, &c. ; remainder to the sons of B. by 
1). successively in tail male ; remainder to the 
right heirs male of B. for ever. By the same, 
deed Blackacre wms limited to B. for life ; 
remainder to tru.stee.s, during the life of B., to 
preserve, &c. ; remaimler to H.for life, for raising- 
out of the rents an annuitj’', and subject tliereto- 
to the sons of B. by 1). successively in tail male ; 
remainder to the trustees to the use of the issue 
female of B.by .D.,for raising portions and main- 
tenance until twent 3 "-oue : and after raisingvsiich 
sums, or in default of issue female, to the use of 
the right heirs male of B. for ever : — Held, first,, 
that the w'ords “ heirs male ” were W'ords of limi- 
tation, and gave B. the ultimate remainder in fee,, 
and that even if they %vere words of purchase^ 
they created a remainder contingent during B.’si 
life, wiiich upon his death vested in hfs\eir 
by whom it w’as devisable. .Secondly, that the 
trustees took at most a limited fee, determinable 
on the portions being raised, and that after 
tw^enty j^ears’ adverse i)OSsession as against them, 
their right must be presumed to have been satis- 
fied or released. Doe d. Drima v. Mtertun 2 
Man. & Hy. 485 ; 8 B. & C. 487 ; 7 L. J. (os > 
K. B. GO ; 32 R. E. 456. ^ 

Estates were limited to C. for bis life , remainder 
to such one or more of his children as he shouhl 
appoint ; remainder, in default of appointment, 
to H., the first son of G., and the heirs of D 
body. C. appointed to I), for l).’s life, remainder 
to a daughter of 0. for her life. It being 
admitted that all the limitations were to be read 
as one conveyance, quaere, whether the life estate 
wdien vested in B., united with the estate limited 
to 0. and the heirs of his body, under the rule in 
Shelley 6 Cuse* Semble, per Lord Benman, C, J 
Littiedale, J., and Eattesoii, J., that the rule does 
not apply to such a limitation. Doe d. MehoUwi 
V. l^elford, 12 A. & E. 61 ; 4 P. &: B. 77 ; 6 L. J 
Q, B, 384 ; 5 Jur. 38. ’’ 

But helA that, if the rule was applicable the 
limitations did not so unite as to displace the 
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and if she be submitted to an examination of 
midwife in the meantime, not to go ; otherwise 
to issue. WaUoj}, Ed; jmrte^ 4 Bro. C. C. DO ; 
Dick. 781. 


By an indenture in 1804, hereditaments were 
settled to the uses of such persons as the settlor 
should by deed or will appoint ; and in default 
of appointment to the use of the settlor in tail 
general : remainder to J. L., tlie second son of 
the late Sii* J. Xj., for life : remainder to the eldest 
son, J. Ij.,in tail male : remainder to the secf)nd, 
third, fourth, fifth, and all atui every other, the 
son and sons of the body of J, L. in tail male ; 
remainder to Ij. C. for life, with remainders ovcu’ : 


ntervening estates : and therefore B. could not 
bar these by a recovery. Ih, 

Shares,] — Brior to the marriage of E. and B., 
lands, of which E. H., the mother of E., was 
seised in fee. wore settled to tlie use of B., the 
husband of E., for his life, and theii with 
remainder to the use of E., his intended wife, for 
her life, with remainder to the use of all and 
every the children of the body of B. on the body 
of E", to be begot ton, to be equally divided among j subject to a proviso, “that in case J. L., or any 
thorn, share and share alike, to "take as tenants | issue male of his body, sliall becoine entitled to 
in common, and not as joint-tenants, and <>f the | the possession or to the receipt of tlie i-ents and 
lieirs of the bodies of all and every such children j profits of the family estates of Sir.]. L., deeease<l. 
lawfully issuing : and in case one or more of such j then and in every vSuch case the uses and estates 
children should happen to die without issue of j hereinbefore limited, cx])resscd ami declared of 
his or their body or bodies, then as to the share i and concerning the hereditanieiits to or for the 
ov shares of hiin or them so dying without issue, ! benefit of him or them who shall so l.K'come 
to the use of the survivors or others of them, | entitled to the possession or the receipt of the 
share and share alike, to take as tenants in com- 1 rents and profits of the faniily estates of Sir J. L.. 
moTi, not as jthitt-tenants, and the heirs of their i and to and for the benefit of the issue male of such 
bodies lawfully issuing ; ami in case all such ^ person or persons so becoming entitled, sliall 
children but one should happen to tlie without j cease, determine, and be absolutely null and void : 
issue, or if there should be but one such eliihl, j ami tlien and in eveiT sueli case, all and singular 
then to the use of such surviving or only child ! the premises sliall immediately thereupon, from 
and of the heirs of his or her body lawfully ! time to time, divest out of the ]ierson or persons 
issuing ; and for default of such issue, then to the j so becoming entitled, and shall go over in such 
rise olE., the wife of W. H., and of her heirs ! and the same manner to all intents and }>ur])Oses. 
and assigns for ever. The marriage was duly i as if such ])ersnii or persons so Ijecoming entitled 
solemnised. There was issue of it eigdit children, I were actually dead without issue male.'’ J. L., 
three of whom <lied in infancy, unmarried, and j as the second son of the late Sir d. L., liecaine 
in the lifetime of their ])arents. E.. the wife of ; entitled to the possession of the family estates 
B., survived, both W. II. and his wife, E, H. : mentioned in the proviso, in the lifetime of the 
Hold, that the woni “share” included every j testator, who afterwards died without issue, and 
interest which each child took under the liraita- without having exercised the power of appoint- 
tions of the settlement, and that cross-reraaimlers ment. At the time of his death there were llvirig 
were create<l by apt words as well in respect of i J. L, (then Sir ,1. L., who had l)eeome entitled to 
the accruing as of the original shares. Eoe d. ! the faniily estate), J. H. L., the eldest son of Sir 
“ ^ ' " ' - ^ ' J. L., the vson, H. L., his second son and four 

other sons ; also L. G. rnentionecl In the inde^^^^^^ 
----HeH, :that;the remaiiiders toAhe 'sons .of J, L., ' 
were :,destroyed' ; and , that,. B,. ■ 'll ' took an , estate : , 


Elf/t V. BirUead, 4 Ex. 110 ; 18 L. J., Ex. 441. 

G-rant by Crown,.] — An estate, granted by the 
Crown to a subject as tenant in tail for services, 


is not barred s<> as to destroy the reversion of the ‘ for life. J/orrbr ^v. Ldnijliam. 8 W. 194 ; 

Crow-u, although two private acts of parliament ! 10 L. J., Ex. 289. 

may have been passed, confirming a settlement j ^ xv ii « 

by the tenant in tail, purporting to pass such t , \ t ' ’ ?- 

reversion, the Crown being a party to neither of ; estate whieh. In \iitne of settlement, 

such acts, and each of them containing a saving ; devolves on a posthumuiis heir as tenant in tail ly 
clause, by which its rights were expressly reserved'. ' descent, is not a settled estate witl an the opera- 

jmfak v, EilMt, 1 Moore, 434 8 Taunt. 1. | of^tlns enactmenr 

‘ y : J , ^,,4 . 29 L. J., Cn, 88() ; (> Jar. (X.B.) Ilia. 

Contingent Eemamders ]-Whore by a mar- Mortgage - Eecovery of Interest against 
wage settleiiionl , ia'irts \\ eic convej eel to the use Remainderman — laelies.] — 1 iioiiml nwicer is 
of the settlor tor life, reinamder to his w ite tor i (.g arrears of interest against remainder- 

life roraniuaer, if there should be only oiw omitted to obtain it 

o the marriage living at the death of ho snr- I teiiant'for life. Ito, v. Po.jHan, 2 Maiid. 

vwor y the settlor and his wife, aiid no s«cl ; r see -VeA7rni«« FI. i:K. .'552 ; 

•child dead leaving issue, to such surviving child I , . p 9,-0 

in fee : but if, at the death of the survivor of the ! ’ 

settlor and his wife there should be more than ; Be Yentre inspiciendo.] — A writ of de ventre 

one child living, or a child or children should inspiciendo may be had by a devisee as well as 
have dicil leaving issue, then, to such surviving 1 by an heir-at-law^ Awrit of <le ventre inspiciendti 
child or cliildren and such ebiklreu’s children, as | is ahvays applied for by petition. Bvlleft. Evpaiir, 
tenants in comniou in tail, with cross-remainders, i 1 Cox, 297. 

and for ilefaiilt of all such issue, to the defendant I Writ de ventre inspiciendo ordered to issue 
in fee. The settlor and his w-ife died without ' against a married woman, wdiosc huslmnd had 

leaving any child or children, or issue of child or | been ten years abroad, on the application of a 

children them surviving, and. all the preceding I devisee, there being a limitation in. the will, that 
limitations failed : — Held, that the remainder to i if she had a male child within forty weeks after 
the defendant was an independent remainder and , testators decease, it should take previous to the 
took effect, ami that it was not contingent upon 
the preceding liinitations in tail, and dependent 
on their having vested. Blw d. Lees t. Ford. 2 
KL & Bl. 979 ; 2 C. L. B. 054 ; 23 L. J., Q. B. 53 ; 

18 Jur. 420. 
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7. Moi'tifage, 464. 

S, PatenU, hj Asalgiimen tor r,s‘(j of\ 464 
9. , Sale^ 466, 

10. iSkaj^e and other Securities^ 408. 

11. Trustee, 473. 

12. lu other Cases, 473. 

13. Pleading, 490. 


A writ de ventre inspiciendo may be bad by 
de%’isee. as weli as by an. heir-at-law. ■ Ih, 

A writ de ventre inspiciendo ordered in a case 
where the child or children would bo entitled to 
a sum of money to be naised, under the trusts of 
a term of vears, out of a real estate, Plaheinore, 
In re, 14 L. J.. Ch. 330. 


E, Estates by, 491. 

Foreign Judgment hy- 
Law, 

Lessee of— See Landloki) and Tenant. 
Agent or Prinei pa f of — See Pbincipal and 
Agent. 

Trustee, of See Trust and Trustee. 
Patent, of Assignee of — See Patent. 


■See International 


A. GENERAL PRINCIPLES. 

bion.] — -All estoppel may l )0 sai<l to exist 
person is compelled to admit that to be 

‘ V VJ 
This' formula 


Strangers,] — Before 8 A 9 Viet. c. 106. s. 5, a 
deed inter partes could not operate as a yelcap 
to strano^ors, Storer v. Cordon, 3 M. A S. 308 ; 
IS^R. R.A99.: 

A right of entry could not bo reserved to a 
stranger to the e.state. JJoc d. Parher v. Law- 
renec, 4 Taunt. 23. 

A. E. R. 


true, which is not true, and to act upon a theory 
which is contrary to the truth. This formula 
nearly approaches a correct definition of estoppel. 
Siinm V. Aniilo- American Telegrnjdi Co. (per 
Bramwell, LJ.), 49 L. J., Q. P>. 392 ; .'I Q, B. i). 
188, at p. 202 ; 42 L. T. 37 ; 28 "VV. R. 290 ; 44 
J. P. 280— G. A. 

Estoppel is quaintly defined stopping of man’s 
mouth from speaking truth,, but legal definition 
of it contains much good sense. Law cannot be 
known until facts are ascertained, and facts can 
never be ascertained unless some 
allowed to be of such a nature r 


ESTATE DUTY, 


.evidence,;] is ' 
5 cannot bo 

contradicted, m\d therefore it is ^ that estoppels 
are allowed. 


Estoppels may be pleaded or given 
jury, however, is not bound by 
ug by act in ] 

I given in ewici 


:)t bound by 
pais, or by ;inatter of 
ience, but they m ay 
the}' will find,. court 
is bound to give jxidgnient accordingly. “ .Estop- 
pels being s])ecially foimd by juiy, court must 
judge according to special matter, for albeit 
estoppel ought to be regularly pleaded and relied 
upon by apt conclusion, and jury is sworn to find 
veritatem facti, yet, when they find estopped 
court must judge according to law.” 1 Inst. 227. 
But, if estop]>ei arises by matter of record, and is 
given in evidence, jury is bound to fin<l accord- 
bigdy, under peril* of an attaint. Seedlar v. 
Winton {JJisJwji), Hob. 227. 

Does not apply to Act of Parliament.] — The 
doctrine of estoppel cannot be applied to an act of 
})arliameiit. Estoppel only ai>i)lies to a contract 
inter partes and it is not competent to parties to 
estop themselves or anybody else in the face of 
an act of parliament. Sfajdeford Colliery Co,,^ 
In re, Barrow's Case, 49 L. J,, Ch. 498, at p. 501 ; 
14 Oh. D. 432, at p. 441 ; 41 L, T.7r>r) .:,28 W. R. 
.270.. 

Consent Judgment — Estoppel inter partes.] — 

A judgment by consent operates as an estoppel 
inter partes as much as if the ease had been 
fought out.' It makes no difference that the 
court has not exercised its mind on the matters 
' in controversy. South Ameriean and Mead can 
Co., In re, Baytk of England, Eu. parte, [1895] 1 
Ch.' 37 ; 12 R. 1 : 71 L. T. 594 ; 43 W. R. 131 
— 0. A. But see Jenkins v. Iljherfson, L. R. 1 
So. App. 117. 


A. General Principles, 36: 


B. By Record. 

1. General PrincijJes, 3G3. 

2. In what Cases, 377. 

3. Against what Parties, 398. 

4. Judgments of what Courts, 410.1 

5. Pleading and.- Proceedings thereon 

a. Generally, 418. 

1). jSuI Tiel Record, 421. 

<1 By Deed. 

1. Generally, 423, 

2. Parties, 423. 

3. By Beeltal, 427. 

4. Landlord and Tenant, 431. 

5. Mortgages and- Be.hentu res, 435. 

6. In other ('ases, 438. 

7. Pleading, 444. 

J). By Matter in Pais. 

1 . General Principles, 444. 

2. Acts of Agents, 450. 

3. Bills of Mr change, 455. 

4. Carriers and Bailees, 459. 

5. Belirerg Orders and Bills of 1 
461, 

6. Insurance, 463. 
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Where a judgment by consent for a sum of 
money proceeded on the ground that an agree- 
ment under which the money was payable was 
a valid one, the court held that parties to the 
judgment were estopped • from disputing the 
validity of the agreement. Ib, And see JParlier 
V. Sh}ij?,son, 18 W. 11. 204. 

Inconsistent with Document,] — No estoppel 
can be raised on a document inconsistent with 
the document itself. Colcmial Banli v. Ilejniwih, 
56 L. J., Oil. 1089 ; 36 Ch. D. 36 ; ■ 57 L. T. 148 ; 
36 W. E. 259, 

r>. BY EECOEB. 

1. General Principles. 

Same Matters and Parties.] — The judgment of i 
a court of competent juriwsdiction is, as evidence, ’ 
conclusive as to the matters at issue, whenever 
the same matters shall be afterwards in question 
between the same parties in another court. 
BWtn-s V. AlJ/reff, 44 L. J., 0. P. 73 ; L. H. 10 
0\ P. 29 ; 31 L. T. 878 : 23 W. E. 442. | 

Decrees of the court, though erroneous, are | 
binding until set aside on rehearing, or in a suit | 
for the purpose. C'lmmorna v. Ctanmon^h, 14 
Ir. Ch. E. 420. 

The judgments' of courts of concurrent juris- 
diction are evidence only where the very same 
matter comes distinctly iii issue between the same i 
parties,^ Marin at oAi v. JSnfltk, 4 Macq. H. L. 913. 

The judgments of courts of exclusive juris- 
diction are evidence, whether the matter arises ' 
incidentally’’, or is the matter directly in issue. 
Ib. 

The validity of a defence of res judicata depends 
upon whether the case made by the plaiiitiif in 
the subsecpient suit is the same as in the former 
suit, and therefore, although the relief prayed by i 
both bills is substantially the same, if tlie case 
presented is diiferent, the defence would not 
avail. Hv liter v. Steicart^ 4 De G. F. A: J. 168 ; 
31 L. J., Ch. 34G ; 8 Jur. (N.S.) 317 : 5 L. T. 471 ; 
lOW.E. 176. 

One of the criteria of the ideiitityr of two suits, 
in considering a plea of res judicata, is the 
inquiry whether the same evidence would sup- 
port both. Ib. 

When a record is an estoppel to the party, it 
must be direct and in point to the fact, which 
the party is estopped from lu’oving contrary to the 
record concerning that fact. S. C.. Co. Litt. 352. 

There are only two ways of taking advantage 
of an estoppel. If the estoppel appear on the 
record the party may demur, or if not on the 
record he may plead. Ib. 69. 

After issue joined, publication passed, and the 
cause heard, the same matter or the same title 
shall not be drawn into question again by 
another original bill. Peterborovah v. Germaine, 
6 Bro. P. G. 1. See IlairMns v. Miles, 4 L. J. (Q.s.\ 
Ch. 139, 

Bemble, a plea of res judicata is of no effect 
unless between the same parties, and as to same 
subject-matter ; and semble, that a party to a 
suit is not bound to amend at a late stage which 
would introduce a new state of circumstances. 
National BoUrum Navlgathm Co. v, B'7/ife/L 5 
App. Cas, 176 ; 43 h. T. 60. 

If estoppel appears upon record, and issue is 
joined, if jury find fact against estoppel, yet 
judgment shall be given according to estoppel, 
and not according to verdict, because, says the 
Year Book, 11 Hen. 6, c. 42, verdict is nothing 


to purpose, being mere jeofail to try a matter 
contrary to the record. Hume v. Burton, 1 
Eidgw. P. C. 247 ; 1 Bridg. 658. 

Court must have Concurrent or. Exclusive 
Jurisdiction.] — To establish the }ylea of 3’es judi- 
cata, the judgment relied on must have been 
pronounced by a court having concurrent or 
exclusive jurisdiction directly upon the matter 
in question. Att.-Gen. for Trinidad aiul Tobaqo 
V. ErieU. 63 L. J., P.'C. 6 ; [1893] A. C. 518 ; 
1 E. 440 ; 69 L. T. 505— P. C. 

I Judgment Necessary.] — One personal action 
I not going on to ijiidgment is no bar to another 
i for the same cause. Hit chin v. Canqibcll, 2 
; W. BL 831 ; 3 Wils. 304 ; Lofft, 20S. 

Same Thing to be Eecovered.] — To constitute 
a i)lea of res judicata, it must be shewn that the 
former suit was one in which the ])laintiff miglit 
have recovered precisely that which ho seeks to 
recover in the second suit. Nelson v. Couch, 15 
C. B. (N.S.) 99 : 33 L. J., C. P. 4(5 ; 10 Jur. (N.S.) 
366 ; 8 L. T. 577 ; 11 W. E. 964. 

Where, therefore, a plaintiff had under a decree 
of the Admiralty Court in a suit for a collision 
obtained the whole proceeds of the sale of the 
defendant's vessel : — Held, that such recovery 
was no bar to a subse({ueiit aetifyn in a court of 
common lan% the amount so recoveretl in the 
Admiralty Ooiirt being insufficient to cover the 
damage the plaintiff had sustained. Ih. 

Pleadings— Contents of.] — The facts actually 
decided by an issue in any suit cannot be again 
litigated between the same parties, and are conclu- 
sive evidence between them ; so are the material 
facts alleged by one party, which are directly 
admitted by the opposite party, or indirectly 
admitted by making a traverse on some other 
facts, if the traverse is found against the party 
making it. But the statements of a party in a 
declaration or a plea, though for the purposes of 
the cause he is bound by those that are material, 
ought not, it should seem, to be treated as con- 
fessions of the truth of the facts statcfl. Bolleau, 
v. Butlln, 2 Ex. 665 ; 12 Jux. 899. 

Decree and Pleadings considered.] — The ver- 
dict on issues in a suit between predecessors in 
title does not, in itself, create an estoppel. The 
decree and the pleadings must be taken into 
consideration. Jlobinson v. Buleep Singh, 48 
L. J., Ch. 758 ; 11 Ch. D. 798 : 39 L. T. 313 ; 
27 W. E. 21— C. A. 

Failure to get Interlocutory Injunction.] — The 
plaintiffs having failed to get an interlocutory 
injunction, discontinued that action, and paid 
the costs. Semble, that is jiot a res judicata, nor 
can it be pleaded or dealt with as res judicata. 
All it amounts to is, that the Yice- Chancellor 
did not then think that a case had been made 
out for the interference of the court upon inter- 
locutory application. Massam, v. Thorleifs Cattle 
Pood Co., 14 Ch. D. 748 ; 42 L. T. 851 ; 28 W. E. 
966. 

Grounds of Decision.]- — A judgment is not only 
conclusive with reference to the actual matter 
decided, but also with reference to the grounds 
of the decisio3i, provided that the grounds of 
the decision can be clearly discovered from the 
judgment itself. Banh of Hindustan, China, 
and Japan. In re, AUsonh Case. 43 L. J., Ch. 1 ; 
L. E. 9 Ch.' 1 ; 29 L. T. 524 ; 22 W. E. 113. 
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An estoppel by record is not ot any matter 
incidentally cognisable, nor of any matter to be 
inferred by argument from the judgment. Much 
i less, therefore, is c ither side est opped by the reasons 

I which the judge assigns for the conclusion that he 

j comes to. it is the couciiision that constitutes the 

1 estoppel. AIl,wjf and Jatf, In n*, 61 L. T, 213. 

A., tenant in tail in remainder, mortgaged the 
I ' estate by demise to B. for ninety-nine years, if 

‘ A. should so long live. A. next, by deed not 

¥ inrolled, conveyed to X. and Y., their heirs and 

assigns, by ^^'ay of security. Some time- after- 
■wards, ’in" A., with the consent of the 

protector, disentailed the estate, and as part of 
the same transaction and for valuable consklera- 
tioii, the estate was by a separate deed settled 
(subject to the prior life estate) to the use of A. 
for life, remainder to W. in fee, W. covenanting 
to pay Ih's mortgage. A. next, suppressing all 
the above transactions excei)t the security to X. 
iind Y., borrowed money from 0., who paid oif 
X. and Y., and the estate was conveyed to him 
by A., X. anrl Y., by way of security, the deed 
being inrolkid. as a disentailing assurance. W. 

^ afterwards, without notice of C^.’s security, bought 

A.‘s life estate and took a transfer of B.’s security 
to a trustee for himself, C. tiled a bill against 
■\Y., alleging that the deed of 1849 had the effect 
of enlarging the estate of X. and Y. into an 
absolute fee, which was now vested in C., and 
that the settlement of 1849, so far as it was for 
the benefit of W., was voluntary and void as 
against C., and that B's security was merged, and 
0. the first iiieiimbrancer ; and by his bill 0. 
offered to redeem if the court should hokl B.’s 
.security still subsisting and prior to his. This 
bill was dismissed at the hearing, A. being still 
living. After the death of A., W. filed his bill 
for an injunction to restrain C. from bringing 
ejectment, on the ground that the order of dis- 
missal had determined the right of W. to the | 
estate : — Held, that such bill could not be 
.sustained, for that the order ot dismissal in the 
former suit could onh’ have proceeded on the 
groiiml that there was no equity to deprive W. 
of the bcuetit of the term of ninety-nine years, 
determinable on the death of A., which was vested 
in his trustee, and did not deci<le who was the 
rightful owner of the estate. Waine v. CrocJie)\ 
H l)e G. F. ck J. 421 ; 81 L. J., Ch. 285 ; 5 L. T. 
702 : 10 W. E. 204. And see i'<oufh Anwncan 
and Mendcan Ca.^ In re. Bank of England. Ex 
imrte. col. 362. 

! 

Judgment-roll erroneously made up — Estoppel 
in Subsequent Proceedings — Injunction.) — 
Where the ju<lgment-roll in an action, as made 
up, floes not accurately reiu’esent that which 
■really was found at the trial, a court of ecpiity 
•ought not, in a subsetpicnt proceeding between 
the same parties, to grant the plaintiff an injunc- 
tion to enforce a right which was not established 
by any findiug of the jury in the former proceec lings 
notwithstanfliiig what appears on the face of the 
judgment-roll, irc/wit v. J/o.s%v, 70 L. T. 178 — B, C. 

I Point actually Becided though not then in 

i Issue.] — A jutlgment concludes not merely as to 

the })oint actually decided, but as to a matter 
which it was necessary to (lecide, and which was 
4ietually decided as to the grouruhvork of the 
<lecision itself, though not then directly the point 
at issue. Iteg. v. Ilartlngfon MUldU Quarter 
iToWiihdiq}), 4 EL & BL 780 ; 3 C, L. B. 554 ; 24 
h. J., M. C. 98 ; 1 Jur. (F.S.) 586 ; 3 W. B. 285. 


Pact distinctly put in Issue.]— If a verdict is 
found on any fact or title distinctly put in issue 
in an action, such verdict may be pleaded by 
way of estoppel in another action between the 
same parties or their privies, in respect of the 
same fact or title. Out rani v. Aforewood , 3 East, 
346 ; 7 B. B. 473. kS. Ik, Strutt v. Boringdo^i, 
5 Esp. 58 ; 8 B. B. 834. 

When an allegation of a matter of fact has 
been once fairly investigated between the liti- 
gating parties, before a competent judicature, 
the unsuccessful party not having been taken by 
surprise, nor being able to allege mistake, accident 
or any subsequent discovery of a material kind, 
the investigation should be considered sutffeient, 
and the judgment thereupon conclusive as 
between those parties. Watenf v. IVatei^ 2 
Be G. &: Sm. 501. 

When issues have been directed in a suit 
between the parties’ predecessors in title, the 
ffndings upon the issues will not alone create 
an estoppel, but must be cons)dere<l in connection 
with the order directing the issues and the 
decree made upon the ffndings. Jtol/tn^wn v. 
Bulee}) Singh., 48 L. J., Ch. 758 ; 11 Oh. B. 798 ; 
39 L. T. 313 ; 27 W, R. 21. 

To an action on a deed, whereby the defendant 
covenanted to pay 600L with interest, on a 
certain day, the defendant pica<led, by way of 
estoppel, that the plaintiff had impleaded him 
in a foi'mer action on a bond, conditiemed in the 
penal sum of 1,209k for payment of (JOOk and 
interest, being the same principal sum and interest 
as were secured to the plaintiff by a deed of even 
date with the bond ; in which action the <lefen- 
dant pleaded an usurious agreement made between 
the plaintiff and himself, and averred that the 
bond was given in pursuance of the agi'eemcnt. 
The plaintiff traversed the latter allegation ; and 
thereupon issue was joined, and found for the 
defendant. The i)lea then alleged the klentity 
of the deed in this and in the former action 
mentioned, and of the 600k and interest in this 
and the former action mentioned : — Held, no 
estoppel, inasmuch as the existence of an usurious 
agreement was not directly in issue in the former 
action, but only the question, whether the bond 
was given in pursuance of the agreement alleged, 
in the pica : and that the admission of the 
usurious agreement on the record in that action 
was not sufficient to estop the plaintiff from 
contestino: it in this action. Carter v. Jame.s., 
13 M. & W. 137 ; 2 B. & L. 236 ; 13 L. J., Ex. 
373 ; 8 Jur. 912. 

A plaintiff discounted for the defendant a bill 
for 250/., drawn by the latter upon A., the 
defendant and A. at the same time signing the 
following memorandum, addressed to the plaintiff : 
“ Sir, — In consideration of your discounting the 
undermentioned bill, we do hereby, jointly and 
severally, undertake, if the same is not wholly 
paid at maturity, to pay as interest thereon, 20k 
for each month, any portion of which shall have 
elapsed after maturity of the bill, and until the 
same is wholly paid and satisffed.” At the foot of 
this memoraiulum was written, 250/., Jennings 
on A., at three months.” The bill not having 
been paid at maturity, the plaintiff sued the 
defendant thereon, claiming by the particulars 
indorsed on the writ, interest at the rate of 20/. 
per month, as i)er agreement, but declaring only 
on the bill, and obtained a verdict and judg- 
ment thereon. The plaintiff -afterwards brought 
another action against the defendant, upon the 
agreement for the stipulated interest of 20/. per 
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moutli ; — Held, tliat the fonner judgment was no 
answer to the claim for interest accruing before 
such judgment, but that the plainti:8^ was, not 
entitled to recover in the secom.l action interest 
accruing since the jiula’incnt. Florence v. Jenn 
22 C. B. (N.S.) 454 ; 2(f L. J., C. P,274 ; 3 dur. (Jt.k) 
,772. 

Meaning of Doctrine as to Ees Judicata.] — 
The doctrine of res judicata does not apidj only 
where there is a record. It is one of the most 
fundamental ifoetrines of all courts that there 
must be an cud to litigation, and that the 
parties have no I'iglit of their own accord after 
having tried a (|uestioii between, them and 
obtained a decision of tlie court, to start that 
litigation over again on precisely the same 
questions. Per Lord Esher, M.K. Man, ^'*'5 
If (mac, Fx ])artc^ 54 L. J., Ch. B38 ; 28 Ch. 1). 
518 ; 52 L. T. 79 : 33 W. E. 917. 

_ Same Litigant setting up opposite Construc- 
tions of Deed.] — Where a litigant has obtained 
the decision of the coin't on the construction of 
a deed in his favour, he cannot ask the court in 
a subsequent action to })ut an ()}>posite eon- 
strucTlon on the same deed. Gandy v. Gaud a, 
54 L. J., Oh. 3 154 ; 30 Ch. D. 57 ; 53 L. T. 306 ; 
33 W. IL .803 — C. A. See also Hoe v. Mutual 
Loan Fund Amwhition, 56 L. J., B. 541 ; 
19 Q. B, 1). 347 ; 35 W. 11. 723— C, A. 

Same matter in Issue— Forgery of Will— 
Eevocation of Prohate.]— In an action in the 
Probate Division, T. and G. ])ropoumlcd an 
ea7lier, and 1*. a later will. The action was 
compromised, and by consent verdict and judg- 
ment were taken for* establishing the earlier will. 
Subsequently P. discovered that the earlier will 
was a forgery, and in an action in the Chancerv 
Division, to whidi and G. were i)arties, 
obtained a verdict of a jiny to that effect, and 
judgment that the compromise should bo set 
aside. In another action in the Probate Division 
for revocation of the pro})ate of the earlier will : — 
Held, that T. and G. were esto]>ped from denying 
the foi-gery. Priedman v. Thomau, 53 L. d., P' 
109 ; 9 P. D. 210 ; 51 L. T. 843 ; 32 W. 11. 842 
— C. A. 

Demand Suhstautially the same.]— A judg- 
meat recovered is a bar in another action,' even 
of a diffei’ent nature, if the demand in each 
action is substantially the same ; ami it is so. if 
the whole amount sought to be recovered in the 
second action was or hiigbt have been recovered 
in the first, even althotigh the second action is 
against a different defendant, and is founded on 
a different mattei’ of fact. And it makes no 
•distinction that the sum sought in the second 
action is for a largei’ sum than was recovei-ed in 
the first : and the fonner rccoverv is a good baj* 
even to the difference. JiucMand v. JoJtu.n)u, 

• 15 C. B. 145 ; 2 C. L. II. 704 ; 23 L. J., C. P. 204 • 
ISJur. 775: 2 W. K. 565. 

8o judgment recovered, though without satis- 
faction. against one, in an action for a conversion 
of goods by wrongfully selling, is a bar to an 
action for money had and "received, against 
another, .for Lie ])rocccds of the same sale, 
whether he is a party to the conversion or 
■ a stranger. I h. Am I see Bowden v. Bea ueha m n, 
2 Atk. 82. ^ ’ 

Main Object of Second Bill Different.] — Plea 
of decree, {lismissing a former bill, overruled, on 
the ground^ that although the new. bill in part 


prayed the same relief, yet that its main object 
inust be taken to be different. Battenhury \\ 
Fenton, Coop. t. Brougham, 60. Moore Battle. 
Anibl. 372 ; 1 Eden. 273. 

Mew Bill brought in different Eight.] — Pica 
of bill being for same mattei' overruled, where 
the last was bi'oirglit in. a different right , .Illyf/ Inu 
v. Tori’ Building Co., 2 Atk. 44 ; Barnard, 83. 

Consent Judgment — Mo Examination by 
Court.] — A decree obtained by arrangement 
between the contending jiarries, the court 
bestowing no juilicial examination on the merits 
of the question can never be res judicata. 
Jenhlnu v. Bobertmn. Xj. Ih 1 H. Ij. ,Sc. 117. 

- — Estoppel inter partes — Company — 
Winding-up/J — A judgment by consent operates 
asan estop})el inter partes as much as a judgment 
which has been arrived at by the court after 
exercising its mind on the matters in controversy. 
Where a judgment by consent for a sum of 
inoiiey proceeds on the gi'ound that an agree- 
ment. under wliich the money was payable, was 
a valid one, the parties to the judgment are 
estop})e<l from <Hsputing the validity of the 
agreement. i^outJi- .imerlean and- Mexican Co.. 
In re. 64 L. J., Ch. 189: [1895] 1 Ch. 37* 
12 E. 1 : 71 L. T. 594 ; 43 W. K. 131—0. A. 

And see Itlbh'le. Joint Counnlttee v. Crouton 
fJiIjan Connell. 66 L. J.. (L B. 384 : [1897] 1 Q. B. 
251 ; 45 W. E. 34S. 

Judgment against two of three Joint 
Debtors.] — An action, and a judgment against 
two persons who Iiad borrowed money from tlie- 
plaintiffs (though the judgment is unsatisfied), 
constitute a bar toanotlicr action brought by the 
same plaintiffs against a third pei-soii, who is- 
afterwards discovered to liave been .really 
interested, as a partner, with the two debtors i'li 
the business for the ])iirposes of which the money 
had beei i b<nTO we( 1 . A7 n// v.IIoa re (1 3 [. (ic 4 94)* 
adopted. Kendall v. liamllton. 4 A]>p. Cas. 504 ; 
48 L. J., C. P. 705 ; 41 L. T. 418 : 28 W. E. 97. ' 

Technical Defect.] — A. brought an action for 
an attorney's bill against B., but only recovered 
a small sum for money lent, as tlier'e hiul been 
no bill delivered : — Held, that A. might recover 
tlm amount of the attorney's bill "in anotlier 
actioji, brought after the bill was deliveu'ed, 
although this was a part of his deiiiaiul in the 
ii.rst action ; and that it was not necessary that 
he should have been nonsuited in the first 
action to ejititle. him to bring the secoruL 
Ilemhaj v. 'Wilton, 5 Car. A P. 54." 

Improper Direction to Jury.]— In an action 
for malieious prosecution for larceny, the 
defendant })leaded tliat the ])laintiff befoi'c 
action sued him for assault and imprisonment 
upon a false and nnreasoiiable assertion tluit be 
the plaintiff had committed felony ; that the 
defendant pleaded in that action not guilty, and 
a justification that the plaintiff had eoinmitted 
felony, and that at the trial the judge directe<l 
the jury to consider whetlier the defendant had 
falsely and maliciously and without reasonable 
or probable cause cliarged the jdaintiff with the 
felony ; that the jury found for tlie plaintiff, ami 
assessed damages accoixlingiy. and that the 
plaintiff afterwards recovere(l jiulgment upon the 
verdict, ^ with costs : — Held, that the direction 
to the jury in the former action was improper,. 
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and that the facts plea<led atforded no answer to 
the action. (rue>ft v. ]f7/r/YVE 1) Ex. :-J70 ; 
2 C. L. E. 1)71) ; 2P> L. J., Ex. 12i ; IS Jur. 133 ; 
2 . B. 151). 

I>leadiag Matters not Raised in Previous 
Action.] — A defendant, by allowing? jinlirnicnt 
to go by default in an action to which lie has 
a good defence, is nut estopped from pleading 
such defence in a substujuent action against him 
by the same plaintiff, if such defence is not 
inconsistent with any traversable averment in 
the declaration in the former action. JloirUU 
V. TtfHc. 10 C. B. 813; 31 L. J., C. P. 

143 ; 1) W. B. 8(>S. 

Therefore where, in an action in which judg- 
mcnr by defanlt was obtained, the declaration 
nais for uon])aymcTit of rent which had accrue<l 
due under an agreement to grant a lease, and the 
]jlaintiiT. in a subseqaent action, sued the defen- 
dant for further rent under the agreement, he is 
not estopped from pleading in such ncffion that 
a yearly tenancy had. by agreement between the 
parties, been substituted for the defendant's 
interest under the agreement declared on. and 
that such yearly tenancy had been duly put an end 
to ))efore tlie accruing of the cause of action. Ih. 

If, when a plaintiff could reply an avoidance 
(•»f the release, instead of doing so, he confesses 
such plea ami receives the costs of the cause up 
to the time of pleading such plea, as he is 
e]ititle<l to do by rales 22 and 23, Beg. Gen., 
T. T. 18r>3, lie is estopped from bringing any 
fresh action for any chiirn which he might have 
thus set up in the tirst action : for the effect of 
such confession is not that of a mere iiolie 
prnscipii, but of a final judgment for the defen- 
dant. Xcirtmqtoii v. Zc/v/, 31) L. J.. C. P. 334 ; 
L. B. 5 C. P.’ 307 ; 23 L. T. 70 ; 18 W. B. 111)8. 
Affii'ined on appeal, 40 L. J.. C. P. 21) ; L. B. 3 
C. P. ISO ; 23 L. T. oi).-! ; 19 W. B. 473— Ex. Oh. 

ISfew Charges of Praud.] — For the purpose of 
iiaving a contract of sale of a concession set 
asi<le on the grouml of fraud, and re[)aynient 
of the purchase-money. 35,0007. with interest, a 
com})any -filed a bill of com])laint in the Englisli 
Court of Ciiancery. At the same time it lodged 
a claim to be ranked, for the same sum, ii])on tlie 
estates of a firm carrying on business in Edin- 
burgh and London, which ha<i been seipiestrated 
in Sc(')tlaTul. In the claim, the company de- 
scribed rile debt as owing umicr tlie circum- 
stances set out at lengtli in the bill in cliancery 
“ produced and] leld as repeated })revitatis causa." 
To the ehaneery suit tlie trustee of sequestrated 
estates was a party. The trustee having rejected 
the claim, tlie Lord Ordinary oi'dered a conde- 
Si'endance and proof. The ])roof wasadilucod on 
the ]3r]i of June, 1874. The Court of Session, 
and ultimately the Louse of Lords, liehl that the 
claimants were not entitled to the debt claimed 
against the se< j nest rute<L estates, and refused to 
sist the proceedings in tlie sequestration pending 
tlie issue of the cliancery suit (1 App. Cas, 780). 
The ])iil in, ehaticery as tiled alleged certain in- 
dicia of f rand. Aftei'wan Is a< Idititmal evii lence of 
fraud was <liscovered, in time to have it inserted 
hy way of ainemhnent. 4'hc bill was -finally 
amended on the 3rcl of March, 1874. Sub- 
sequently a decree was matle by the Vice- 
Chancellor and affirmed by the Court of Appeal 
rescinding the eonttnet, and ordering repayment 
of the 35,0007. ; and a declaration was aildcd, 
that plaintiff companj" should be at liberty to 


prove in the sequestration suit in Scotland tor 
the 65,0007. (L. B. 5 Ch. D, 394). Founding on 
this decree the company lodged another claim 
with the trustee in Scotland. Again the trustee 
rejected the claim ; aiul again a con descciu lancet 
! was made up. The company this time put its. 
i claim upon the allegations containeil in the bill 
' ill chancerv as finally" amended on the Bn I of 
I March, 1874. The trustee relied on, the ])lea oi: 
j res jmlicata Held, that the plea of res judicata 
j [ire vailed, because (1) the new allegations of 
fraud in the amended bill in chanceiy <Ud not 
constitute a new medium concliidemli : (2) tlie 
alleged facts were within the knowledge of the 
claimants before the proof was adduced in the 
former action, and might have been inserted by 
ameiulment in their ciosc<l record in Scotland. 

! Pho,s‘p]Hit(iSewa()e Ch. v. J/a77ova/q 4 App. Cas. 801. 

I Held, also, that no question, arose as to the va- 
lidity, or cxamiiiabiiity, of a foreign judgment. Ih. 

Semble, a ])arty who has been Linsuccessful 
cannot be allowed to reopen the litigation 
merely by saying, since the former litigation 
there is another fact, going exactly in the same 
direction with the facts stated before, and lead- 
ing up to the same relief asked for before, but it 
being in addition to those facts, it ought now to 
lie ailowed to be the foundation of a new litiga- 
tion, and he should be allowed to commence 
a new litigation merely upon the allegation of 
this additional fact. I'he otdy way on, whicLi 
i tliat conld possibly be admitte<l would be if the 
! litigant were prepared to say — " 1 will shew you 
I that this is a fact which entirely changes the 
aspect of the case, and further i. will shew you 
that it was not and could not by reasonable 
diligence be obtained by me before.*’ Ih. 

j Kew Facts brought before the Court. ]™- 
i In determining wliether a decision of a court of 
I competoiil jurisilictiou opcT'atcs as an estoppel, 
i the court in a siibseipient case is en,tit]e<l to 
: consider what facts were before the coui’t in the 
former case, ami to give effect to any fresh facts 
That hail subsequently taken place. j 

MlarrrJffnu. Orer.scen't, 33 L. J., JM. C. 187 ; 
[]<S94] 2 Q. B. 108 ; 10 B.274 ; 70 L. T. 729 ; 42 
W. B. 478 ; 58 J. E. 557. 

"Where Judgment stands it cannot be im- 
peached hy subsequent Action.] — A judgment 
which has been regularly and in good faith, 
signeil, though foi' an. amount greater than is 
acttially due, although it is afterwards set aside, 
fuiaiislies a tlefciice to an action bn-uight against 
the party who causes the defendant to be 
j arrested under a ca. sa. sued out upon it. Sccus, 
if tlie judgment has been signed irregularly or in 
I bad faith. Smth v. Si/flnet/. 39 L. J., Q. E. 144 ; 

I L. B. 5 Q. B. 208 ; 22 L. T.'lO ; 18 W. B. 328. 

1 In order to determino whether the party wlio 
i causes the arrest is a wrongdoer, the court will 
look aiul see what were the grounds on which 
the judgment was set aside. Ae.tio,n for false 
imprisonment. Elea, a justifieatimi under a ca. 
sa. ui)ou a judgment for 347. 9.s*. Bejdicatio-n, that 
the judgment was irregularly signeil for 347. lb*,, 
there being only 137. Ia*. due, as the paiTies who 
KSiied out the ca. sa. well knew, and that for 
that cause it was set aside by The master, ami the 
money paid in excess of the amount due ordered 
to he repaid, Bejoinder, that the jiulgment was 
regularly signed on the non-appearance of the 
de-femlant to a writ .specially indorsed, and was 
not set aside for irregularity : — Held, that the 



judgment Imvhig been regularly signed, not 
having been set aside for bad faith, an action 
could not be maintained against the defendant, 
who had caused the plaintiff to be arrested under 
the ca* sa. issued upon it. IK 

i'iading not ITecessary — Becision — ^Bomicil of 
Testator.]— A native of Chili made his will 
in London and died. A caveat having been 
entered on behalf of his daughter, the executors 
propounded the will in solemn form, alleging 
that tlic testator was domiciled in England. 
The daughter pleaded that the deceased was 
at the date of the will and until his death 
domiciled in Chili, and that the will was not 
duly executed according to the law of Chili. 
Upon this plea (inter alia) the executors took 
issue. The judge of the Probate Court made a 
decree )jy which he pronounced for the validity 
of the will, found that the deceased was at the 
date of the will and at his death a domiciled 
Englishman, and decreed probate to the execu- 
tors. The daughter afterwards filed a bill against 
the executors, alleging that the testator was a 
domiciled Chilian, that his will being executed 
in England according to English law was good 
by the law of Chili, but so far only as the 
testator could by the law of Chili dispose by will 
of one-fourth of his personal estate, and that the 
other three-fourths belonged to tlie daughter. 
The executors ].)y answer set up the decree of the 
Probate Court as a bar. An order having been 
made for inepiry as to the testator’s domicil, 
in an administration suit under circumstances 
(which it was contended) made it equivalent to 
an order in the suit by the daughter against the 
executors, the question whether the order was 
right was litigated between the daimhter and the 
residuary legatee Held, that the decree of tlie 
Pi'obate Court was not conclusive in rem as to the 
domicil, because the finding as to the domicil 
was not necessary to the decree Held, also, 
that for the same reason the decree of the Pro- 
bate Court was not conclusive inter partes as to 
the domicil, as between the daughter and the 
residuary legatee, for the execittors coiild not, 
by litigating in the probate suit a question of 
domicil which it was not necessary to decMe for 
the ]>iirposes of that suit, conclude the residuary 
legatee as to the testator’s power of disposing of 
his property, anrl that as the residuary legatee 
was not bound, the daughter could not be bound, 
sin ee est op| )el must be mutual. ConeJi a v. C hncJia \ 

L. J.. Ch. 2.57 ; 11 App. Gas. 541 ; 55 L. T! 
522; 35 W. 11. 477-H. L. (E.) 

Action for Eectification of Agreement already 
construed by Court.]— C. built a ship for B., and 
a ecmsidcj-able sum remained due to them, for 
which they had a lien on the ship. M. had made 
advances to B. An agreement was made between 
the three parties for sale of the ship by C., and 
for the distribution of the proceeds. The agree- 
ment was very obscure, and left it doubtful in 
what order the claims of 0. and of M. were to be 
paid. After the sale M. sued ,0. for an account 
of the proceeds, and judgment' was given in the 
Court of the County Palatine for carrying into 
execution the trusts of the agreement, and for 
tlie requisite account. On taking the account 
before the registrar, C. claimed to be allowed his 
debt, but the registrar held that M. had prioritv. 
The proceeds were amply sufficient to pay M.\s 
■Cmim, but not Ci’s also. The vice-chancellor , 
affirmed the view of the registrar, and made an 
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order for C. to pay M.’s claim. C, appealed, but 
the appeal was dismissed, and the money was 
paid to M. Aftei* this C. brought an action to 
rectify the agreement by making it provide that 
C.’s claim should have priority over that of M. 
M. pleaded that the agreement having been 
executed, and the money paid under the order 
of the Palatine Court, 0. was not entitled to any 
relief :— Held, on appeal, that the action must 
be dismissed, for that although the question 
of rectification not liaving been before the 
Palatine Court, there was no res judicata, C. 
could not come to have the agreement rectified 
after it had been worked out, and the fund 
distributed, under the order of the court in the 
Palatine action. Cainl v. Jim. 55 L. J Ch 
854 ; 33 Oh. I). 22 : 55 L. T. 453; 35 W. K. 52 
5 Asp. C. 565— C. A. 

Proof that Actions are the same — Pleadings.] 

- In order to raise the defence of res judicata 
it is not necessary to set forth in detail in the 
defence the i)Iea(Iings in the other action the 
judgment in which is said to operate as res 
judicata, but. in order to judge whether the same 
<iuestions were at issue in the first action as in 
the second, the court will look at tlie pleadini,s 
in the first action, though they were not set forth 
in the defence in the sLcomr action. llouHtimii 
V. SUgo {Jlarguiii). 29 Ch. i). 448 ; 52 L. T. 96. 

Judgment^ in Pirst Action pending Second 
Action.] — Whether a judgment obtained in one 
action before the trial of another can o].)erate by 
way of estoppel as res jmiicata, unless the judg- 
ment was obtained before the issue of the writ in 
the second action, qumre. Ih, 

Judgment against Agent set aside— Action 
against Principal.] — The plaintiff had supplied 
goods, on K.’s order, to a theatre, and had 
obtiuned jmigment against K. for the price. 
Whilst the judgment was still standing the 
plaintiff commenced an action against the lessee 
r!v theatre for the price of the same goods. 
Ihe lessee objecteil , that the matter was res 
•jiulicata. The judgment against K. was set aside 
betore the hearing of an appeal to the Divisional 
Court : — Held, that as the judgment had been 
set aside, the action was rightly brought against 
the lessee. Peai ’nujtcm v. llaicthortwjej J. ic 807. 

Judgment for one of several Bemands.]— 
Tliough an action be brought for several demands, 
and a judgment for one only, it is as much a 
judgment as it there had been a particular 
delerminatioii on each. Gregor g v. JLohmrortK 
3 Atk. 627. 

Purchaser— Previous Suit— Betermination as 
to Title.]— Where a jiurchaser pleads a former 
suit, he must shew it was res judicata, and 
absolutely determined by the court that plaintiff 
had no title. Brandlyn v. Ord, 1 Atk. 571. 

A bill, dropped for want of prosecution, cannot 
be pleatied as a decree of dismission. Ih, 

Matters subsequently arising.]— A ^reeord ^ 
works an estoppel only as to those matters 
capable of being controverted between the 
parties at the time of the proceedings in the 
action; and therefore, although a deedunayhave 
been pi-oved to be valid in one action, yet it may 
be shewn in a subsequent suit to have become 
invalid, if the circumstances avoiding it have 
happened after the determination of the earlier 
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fiction. Hall v- Zc-vy, 44 h, J., C. P. 89 ; L, B. 
10 C. B. 154 ; 31 h. T. 727 ; 23 W. B. 393. 

To a <leelai‘ation on a bill of exchange by the 
plaintiff, as indorsee, the defeiKlant, the acceptor, 
lileaded ’by way of estoppel setting out the pro- 
•ceedings in a former action by the plaintiff upon 
the same bill of exeliange, in which former action 
the ilefendant harl ]>leadeil to the further main- 
tenance a composition deeil executed after action, 
T)y w'hicii the defendant’s creditors, including 
the plaintiff, agreed to release him from their 
•debts in consideration of his agreement to pay a 
composition by two instalments, with a proviso 
that, on default in patunent of the composition, 
the release was to become null aiul void. The 
]>lea then set forth that the plaintiff had replied 
to such })lea in the lirst action the nonpayment 
>of tlie tlrst instalment under the deed, and that 
the defen<lant had rejoined, on equitable grounds, 
a mistake in nonpayment on the proper day an<l 
a subsequent tender ; that, thereupon, the plain- 
tiff struck out the replication, confessed the pica, 
and taxed his costs under the rule of Trinity 
Term, IS.*):!, which were paid, and that such 
<letermination of tlie first action esto})ped the 
plaintiff from bringing the present action. Kepli- 
catioiq that after the proceedings in the tlrst 
action, and before the present action, a second 
instalment under tlie deed became payable : that 
the defendant had made default in payment of 
it, aiul that thereby tlie release in the deed 
became null and void : — Held, that the replica- 
tion %vas good. Ih. 

On the 24th of March an application to commit 
a } 3 erson for contempt was made and refused on 
the ground of privilege as a member of iiaiiia- 
ment : — Held, that this refusal was no bar to 
an a])])lication on the 15th of April after the 
iniviloge had expired Aaglo-F/r.nvh Zo-oppra- 
/b.Y? Sneirty^ In re, 49 L. J., Cli. 3SS ; 14 Oh. B. 
A33 ; 2S Ml R. 580. 

The plaintiffs having failed to get an inter- 
locutory injunction, discontinued that action, and 
]>aid the costs. That is not a res judicata, nor 
can it be pleaded or dealt with as res judicata. 
All it amounts to is, that tlie vice-chancellor did 
not then tliink that a case had been made out for 
tlie interference of the court iqioii interlocutory | 
application. Ter James, L.J. Masmni v. 
Thorlcifs Vattlp Food Co.. 14 Ch. D. 748 ; 42 
L. T. 851 : 28 Ml B, 966—0. A. 

Belief Claimed Omitted in Former Becree,] — 
If a case is made for a bill for speciffc relief, and 
ju’oof gone into by the parties in respect of it, 
and tlie right to it is a question wliich is fairly 
raised and may properly be decided at the 
hearing, and if a decree is pronounced in which 
no notice is taken of this portion of the case, 
Avhile relief is given in lespeet of other matters 
in coiitroTCi’sy, then, in a suit subsequently 
instituted to obtain tlic relief so omitted, it must 
be assumed that the claim to it in the former 
.suit was either waived by the plaintiff at the 
hearing or refused ))y the court. JSJake v. 
aKdlij, Ir. 11. 9 Eq. 54. 

Ik’s executors filed a bill against K., as execu- 
tor de son tort, for an administration of B.’s 
X^crsonal estate, raising issues as to the validity 
•of the transfer of a sum in hank stock from B.’s 
name to the joint names of B. and K., and also 
as to B.’s mental caj^acity at the time of the 
transfer. At the hearing it was objected that 
relief of such a nature could not be given, and 
5111 ordinary decree for administration was pro- 
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nounced. B.’s executor subsequently file(f a bill 
raising the same issues, and also irapeachmg 
a second transfer from B. to B. and K,, and 
praying that both transfers should he declared 
null and void Held, that the former suit or 
decree did not bar the relief sought for* Ilf. 

Hatter must be Adjudicated on.]— It was 
agreeil between A. and B. (partners), that the 
former should relinquish to the latter his share 
of the business ; B. agreeing to give A. a pro- 
missory note, payable by instalments : an<i in 
case a mortgage on property of A.’s sliould be 
called ill before the note should be fully paiil, to 
pay the whole amount which should remain due, 
or provide a fresh mortgage. A. (after the mort- 
gagee had given notice to redeem the mortgage) 
sued B. upon this agreement, alleging, for breach 
the nondelivery oi’ the note. This cause was 
terminated by a judge’s order, directing a certain 
note and securities to he given. A. afterwards 
brought a second action upon the agreement, 
alleging for breach damages resulting from the 
calling" in of the mortgage : — Held, that a plea 
setting up the recovery in the former action 
afforded no answer, such former action being 
brought in rcs})cct of a <liffcrent brcacli. 7b*/,v- 
' totrtf V. Fai rclonyJf ^i 1 Scott (isr.E.) 161 ; 1 Man. & 

; a 143 ; 9 L. J., C. P. 245. 

' Tlie liaving included a demand in a declara- 
; tion for aimthcr cause of action, to which the 
evidence was confined on a writ of inquiry, and 
on which only the verdict was taken, will not 
})rcvcnt the pfaintiff from bringing another action 
for the demand to which the evidence and verdict 
(lid not apply. Soddon v. Tutop, 6 Term Bep. 
607 : 1 Esp. 401 ; 3 B. B. 274. 

It is no bar to an action for goods sold that 
the plaintiff had, in a previous action, recovered 
one demand from the same defendant, and in 
which lie might have recovered the present 
demand, but it was not made a subject of int|uiry 
in the first action. Ih. 

Alitor, if the present demand had been inquired 
into ill the former action. Ih. 

A testator directed his trustees to hold certain 
real and residuary personal estate upon trust, to 
pay thereout to his widow for life such an annual 
sum as, together ■with the income of a settled 
fund of 10,0001, “ shall produce to her a clear 
annual income of 1,5001,” and declared that “no 
deduction shall be made from any of the legacies 
given by this my will for the legacj*- tax, or any 
other matter, cause or thing whatsoever.” The 
testator’s estate had been administCT'cd byi the 
court, and by orders made in 1861 and 1863, the 
trustees had been directed to pay the annuity to 
the widow during her life, or until further order, 
free of all deductions except income tax. On 
petition by the widow, in 1882, that the income 
tax, which had been tleducted from her annuity 
during the previous years, might be repaid to 
her out of the testator’s estate : — Held, that the 
orders of 1861 and 1863 were final as to the 
rights of the parties, and could not now be recon- 
skiered. Peaneth v. Ilarnott^ 52 L. J,, Ch* 221 ; 
22 Ch. B. 182 ; 48 L. T. 170 ; 31 W. B* 68— C. A* 

Justices made an order in bastardy,’ directing 
the putative father to pay until the mother 
married, and the father accordingly made pay- 
ments, some of which were made within a year 
from the birth. Afterwards the mother married, 
but her husband died, and thereupon on her 
application justices made a second order on the 
putative father to pay Held, that the matter 
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w«'jLS res judienta, and therefore the order was 
invalid. y. JJanea, 52 L. M. 0. 

87 : 11 Q. B. I). 74 ; 47 J. R 581. 

Conditions of sale represented that a deed 
under which G. claimed an interest in the estate 
was a forgery, and that the vendor ha<l made his 
aftidavit to that effect, and that the purchaser 
therefore siiould not tahe anv objections to the 
title by reason of the deed. The purchaser after- 
wards i-efused to cmnpletc the purchase, brought 
an action for his ileposit, and obtained a verdict. 
The j iiry declaring the deed to be genuine. In this 
state of circumstances, it \vas held by a court of 
law that the purchaser was precluded from re- 
scinding the contract on the gromnl that the 
statement of the vendor turned out to be untrue ; 
and by a court of equity, that the vendor in case 
he could make a good title in other respects was 
entitled to a decree for specitic performance. 
Citfrll V. (^on-alJ, 8 Y. & C. 413. S. C,^ (^orrall 
v. oaten, 4 i\r, .y.'W. 734 : 8 L. J., Ex. 225. 

The plaintiff, a sheriff:, Icvie I upon goods in the 
])o?sessiou of tiic defendants, who were agents 
for their sale, and who proceeded with the sale 
which had then been advertised. The defen- 
<lants, by inadvertence, failed to appear upon «an 
iuterpleatler suimuons taken out by the sberitf in 
the action concerning wlueh he was obeying the 
writ of fi. fa,, and the defendants were barred. 
Tliey subse(]uently attempted to rescind the 
onler. but failetl, and their ap})eal to the court 
was also dismissed. This action was brought to 
recover the ju'oeeads of tlie sale ; — Held, that the 
defendants could not set up as a defence to the 
action the facts by which they claimed to be 
entitled to the goods upon which the sheriff 
had levied. WUlitifUs v. Itichanlxon, 36 L. T. 
505. 

i cannot imagine anything more unsafe tliaii 
to attempt to cut down the effect of judgments 
distinct and absolute on the face of them, on a 
surmise that the case was imperfectly eonsklered 
or that the court had not proper materials for a 
judginent. Especially tloes it a])pear to me 
unsafe to enter on such speculations after the 
lapse of nearly a ceiitnry, when every source of 
information except what is written in the judg- | 
merit, lias been dried up by lapse of time. Per 
Cairns, L.O. J)undi(fi\\ ir/77/(^7r//, 5 App.Cas. 263, 

In an action by A. against B. for breaking and 
entering A.’s land, and building tliereon a wall 
and a cornice, the issue on the piea of liberum 
tenementiim was found in B.’s favour. In a 
subsequent action by Ik’s devisees against A. and 
his wife, the plaintifiis declared for an injury to 
their reversion by tlie wife in pulling down part 
of a wall and a cornice built on laud in the occiqja- 
tion of the plaintiff’s tenant, and described as in 
the fomier action. The defendants denied. that 
the reversion was the [>laintiffs\ At the trial, 
the plaintiffs having ]>ut the record of the former 
action in evidence, the defem Ian ts admitted that 
the wife had no title but her husban<rs, but 
proposed to shew that in the former action the 
land overhung by the cornice was not in litiga- 
tion : — Held, first, that the plaintiffs could not 
have retdied to the plea by way of estoppel. 
Whatdltee V. 'J((rhw)K 2 H. <Sc G. 026 ; 33 L. J., 
Ex. 181; IlL, T.155.' 

Held, secondly, that the record was conclusive 
as to the title to the laml overhung by the cornice 
at the period to which the plea of liberum tene- 
inentuin referred., and that the evidence tendered 
was rejected rightly, Jh, 

A declaration stated that A. had in a former 
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action issued a wunt of summons against H., 
specially iiuUn-sed for 287., and that, altluuigb IL 
paid 107. before judgment, thereby i-ediicing the 
debt to a sum under 20/., A. malicdously. and 
without reasonable or probable cause, sigiK^L 
judgment for 28/. aiul costs (as appeared by the 
then record), and issueil a ca. sa. ami arrested 
him, ami compelled him to pay 35/. : — Hehl, that 
while the jmlgment in the former action sub- 
sisted in its entirety’-, no averment by either party 
could bo admitted to controvert it : and that, 
therefore, H. could not maintain tliis action, 
against A, Jlidferw Alteu^ 4 H. A: G. 634 : 3t> 
L. J., Ex. 17 : L. K. 2 Ex. 15 : 12 Jar. (x.S.) 930 : 
15 L. T. 225 ; 15 W. il. 281. 

Judgment not to be Varied by Evidence in 
Second Action.] — A record, as evidence only of 
what is in issue ami iq>pears on the reconl, ought 
to be conclusive of the matter : therefore evidence 
is not atlniissible to shew that any matter oc- 
curred at the trial not at)pearing on the face 
of the record. Slnfzentrli v. Luc/nf, 1 Ksp. 44, 

In an action of ejectment the defendant, in 
j onler to shew a surrender, by operation of law, 

I of a tenancy, previously subsisting in the plaintiff, 

' proposetl to give parol evidence that a, previous 
action between the same i)arties, but not a,ffect- 
ing the land. ha<l been compromised ])y their 
counsel Held, that as the postea in the former 
action contained nothing from which it could be 
inferred that the verdict in that action had been 
taken by consent, no foundation was laid for the 
reception of such evidence as explanatory of the 
record ; and that the evidence tendeil to contra- 
dict the record, ami was inadmis.-ible. JvemtP 
V. (fja-ien^ Ir. il. 5 C. L. 531. 

Validity of Kule or Order.] — A party who has 
accepted costs under a jmlge’s ortler cannot 
suhseiiueiitlv question the validity of the order. 
Tuihler v. JOlder. 7 D. cA L. 61 ; 4 Ex. 187 ; 18 
L. J.. Ex. 429: 13 Jar. 684. 

Action for breaking and entering the plaintiff's 
house an<l seizing his goods. Flea, that the 
defendant brought an aetioti against thephtintiff, 
which was referred to arlnti'ation by an agree- 
ment, afterwards mafic a rule of court : that the 
arbitrator awarded a cci'taiu sum to be due to 
the defendant, and ordered the plaintiff to }>aY 
it on a certain day, which he refusing to do. the 
defendant issued a ti,. fa., and levie<l on the 
plaintiff’s goods. Heplication, that, by a ride 
of court, it was ordered, that the writ should be. 
sot aside for irregularity. Bejoindor (by way 
of esT()^)pel), that after the making of that rule 
of court, the i)laint{ff ruled the sheriff to return 
the ti. fa. : — Held, that the replication, was good, 
and that it was unnecessary to aver that the 
rule of court was acted on. Jone-^'Y, B7//k/w,v, 
8 M. cX W. 349 : 9 H. F. G-. 702 ; 10 L. J., Ex. 253 ; 
5 Jur. 895. 

Held, also, that the plaintiff, by ruling tlie 
sheritf to return the writ, was not eslopt)ed from 
shewing that it was not a good writ, and, there- 
fore, that the rejoimler was bad. Ih, 

Fraud— Plea of Decree.] — On suggestion of a 
gross fraud, the court will, iipfui an oi-igiiial I>ili, 
overrule a plea of a decree, and a report made and 
confirmed tlicrcon. if the suggestion of fraud be- 
not denied. Lloyd v. JLin>ioIL 2 F. W. 73. 

Onus of shewing Ees judicata.] — ^Where defen- 
dant pleads former suit, it must be shewn that 
it was res judicata. Brandhjn v. Oed, 1 Atk. 57L 
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In What Cases. I 

Breacli of Agreement.] — The dismissal of a hill i 
to restrain breaches of an agreement is no bar | 
•to the institution of a fresh suit for the same | 
])iirpose, unless either the dismissnl was for want j 
of equity, or the facts alleged and l)roved in the ' 
first suit were the same as those on which the 
second suit is foum ie( 1. J/e.s-,s- v. lu/Io- 

Xavi(l<(ffo>i Ce., 85 .L. T., Ch, 178 ; L, 11. 1 Oh. 108 ; 
12 Jur. 18 ; 14 W. II. 150. 

Bismissal— -Want of Prosecution— -Eifect of,] 
— Dismission of a bill for non -prosecution is no 
bar to a new suit. It amounts to nothing. It 
has no cffe<;t even on. the running of ti,me. But 
a bill dismissed by defendants after publication 
passe<l, is diiferen't from a bill dismisseti for non- 
prosccution. Jiyrm v. Frcre. 1 M^oli. 157. 

*A bill dropped for want of prosecution cannot 
be ] headed as a decree of dismission. JiramVijn 
V. Ord. 1 Atk. 517. 

Consent Order.] — An onierby consent, in 

the absence <’>f an agreement to compromise the 
cause of action, to dismiss an action for want 
-of prosecution, is no bar to the institution of a 
fresh action. In this respect the practice of the 
old Court of Chancery renmins unchanged. 

Y. yufiona) Hanh of tSroflrnid. 57 L. J.. 
Ch' 902 ; 58 L. T. (U7 ; 8() W. II. ()02. 

The plaintiffs in an action, wherein the same 
parties were respectively plaintiffs and defen- 
dants, and the same relief was sought as in the 
present action, had paid the defendants’’ costs 
and consented to an order, made on summons 
taken out by the defendants, dismissing the 
actiiui for want of prosecution. The plaintiifs 
subsequently brought the present action, where- 
upon the defendants moved that the question of 
law might first be tried whether the plaintiifs 
were not estopped from, bringing the present 
action by reason of the consent or<ler nuule in 
the previous action : — Held, that the motion 
must be dismissed. Ih. 

The dismissal of a bill by consent, as well as j 
adversely, is a bar to a second suit for the same 
-object, and the defendant may avail himself of ! 
this defence by a motion to stay proceedings, or, 
•semble, by a motion to take the hill off the tile. 
JParhor v. iSioqh'io/t, 18 W. R. 2U4. col. 

. 888 . 

On Merits,] — When a bill is dismissed 

on the merits, the insertion of a clause that the 
dismissal shall be without prejudice to any 
cfiiestion but that specitically ]>ut in issue by the 
plea< lings, is siiperiliious : for the tlismissai of the 
l»ill without such reservation would only be a 
bar as to matters in issue in that suit between 
the same parties, and the court has no power to ; 
interfere with the effect which such a decree ' 
may have as a matter of evidence in any future ! 
proceeding in wliicli it might without such ! 
K^servation be legitimately used as evidence. 
lioclmto}' Corpor<ith))i v. Lee. 1 Macn. & (r. 487, 

.Different State of Circumstances. ] — The 

'dismissal of a bill (loes not prejudice the right to 
hie another for the same purpose under a different 
.state of circumstances. Liverpool Corporathm 
V. Clwrleij M^aterworliH Th., 2 De Cr. M. 6: G-. 852. 

Plea of decree, dismissing a former bill, over- 
ruled, on the ground, that although the new bill 
ill part prayed the same relief, vet that its main 
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object iTiiist ,b6 taken- to be different. Jlutte/i- 
himj V. Fentmi, Coop. t. Brough. 60. 

A plea of a former decree. overruled, the same 
matter not being in issue in the former suit.. 
Moore Y. Bffttk, Ambl. 372 ; 1 Eden, 278, 

Want of Evidence.] — Plea of a former 

suit and decree signed and inrolled in the Court 
of Chancery, in respect to tlm same matters, 
allowed, though thg bill in the Court of Chance.ry 
was dismissed, not on the merits, but for want of 
evidence. v. Younge, 859. 

Without prejudice.] — The dismission 

I of a suit without ],)rejudice, either in law or 
j e(.piity, is no bar to a suit for same matter in an- 
I other court. SSeywovrY. Xorn'ortlty, 1 Ch. Oa. 155. 

Reasons for not declaring the dismissal of the 
bill to be without prejudice to another suit. 

I (jloifceder CorywratlonY. Wood^ 8 Hare, 148. 

! Decree not Inrolled.] — A decree of dis- 

I mission may be i>leaded in bar to a new bill, 

I though it is not signed and inrolIe<l. Pretty- 
j vuni Y, PrettyinoR, 1 Veru, 810. But see Limey 
j w JGmey. 2 Ves. 577 : 1 Atk, 809 ; and July y. 

1670//^ li 

I — — Eraud.] — A plaintiff, charging finud as 
I to various matters, sought to set asi<le an order 
; made in a former suit, in which he was likewise 
; plaintiff, on the same ground of fraud. Three 
; ])leas were put in bj^Iifferent defendants pleading 
in bar the order sought to be im|)ea.ched. A 
preliminary objection was taken, that the order 
sought to "be impeached was not signed and 
inrolled, on the authority of Ktmcy v. Klmey, 
(2 Ves. 579): — Held, that tliat case <loes not 
apply, and objection overruled. Peor^-e y. 
JJoVimoin 85 L. J., Ch. 110 ; 18 L. T. 519 ; 14 
W. 11.121. 

Eresh Bill en autre droit.] — Plea of bill being 
for same matter overruletl, whore the lust was 
brought in a different right. v. York 

JJiiliduiy Co.. 2 Atk. 44 ; Barnard, 88. 

legatee not able to Investigate Executor’s 
Accounts in Eirst Suit.] — Under a decree in a 
legatee’s suit to take tlic usual accounts, A. B. 
went in and claimed the residue which the 
master i found him entitled to, but the residue 
was not then asccrttiined. and no order was 
made in respect of it : — Htdd, that A. B. was 
not precluded from afterwards asking relief 
against the executor in inspect of an allege<l 
breach of trust in a suit of his own, lie not 
having, in the first suit, been :iii. a situation to 
investigate the accounts of the executor, or to 
claim the relief which lie asked in. the second. 
CtuUUcIy. JCnito/i, 6 Beav. 517. 

Annuity — Application to Set Aside Eefused.] 

— The refusal of a summary application to set 
aside an annuity, is no objection to the same 
ground being taken again upon an attempt to 
enforce it. Bromley v. Jlollitnd^ 5 Ves. 610: 
7 Yes. 8 ; Coop. 9. 

Award — Effect on Subsequent Breach.] — 
Where the parties to a contract have referred 
the question of its construction to an arbitrator, 
his award is conclusive evidence as to the con- 
struction in a subsequent action brought for 
other breaches of the same contract. Gueret v. 
Audouy^ 62 L. J,, Q. B. 638 — 0. A. 
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Assigsment of'Beljts—BaakrEptcy-— Claim by 
Trustee — Interpleader.] — An assignee of book 
debts sued a debtor for the debt assigned and the 
assignor’s trustee claimed the money ; an inter- 
pleader issue was ordered, and at the trial the 
trustec-difsputed the assignment on the gx^pund of ' 
notice of an act of bankruptcy : — Held, that after i 
the issue was decided against the trustee, he could 
not set up any other ground upon which the 
assignment could be impeached, Ab.* 

2 Mrt(\ lUlhm^ hi n\ (>7 L. T. 59-4 ; 9 Morrell, 286. 

Calls— Action for— Application to place on List 
of Contributories.] — By the articles of associa- 
tion of a dairy compaii}:, it was provided that a 
directors qualification should be the holding in 
his own right of not less than ten shares. a 
medical man, not being a shareholder, was invited 
by the directors to take a seat at the board and 
the office of medical examiner, and he accepted 
this offer by letter, and acted as a director during 
a short period, but no shares were ever allotted 
to him. He subse(piently resigned, but his resig- 
nation was declined, ainl an action, afterwards 
dismissed for want of prosecution, was brought 
against him to recover calls due on the qualifi- 
cation shares. The company having gone into 
liquidatioji : — Held, that the action for calls was 
no bar to the liquidator’s claim to place P. on the 
list of contributories for the qualification shares, 
that ins acceptance of the offer was, at the least, 
equivalent to an application for the shares, and 
that his name must be ]>laced upon the list ac- 
cordingly. Hampshire Co-operative Milh Co., In 
rc, 29 W. E. 170. 

Biver Pollution — Mistake as to Pacts— Subse- 
quent Proceedings 'to enforce Order — Consent 
Order,] — Where an order of a county court, 
gootl upon the face of it, declaring that a defen- 
ilant has committed an offence under ss, 3 
and ](.) of tiie Bivers Pollution Prevention Act, 
1876, by permitting sewage matter to flow into a 
river, and requiring him to construct such sewage 
works as may be necessary, is drawn up by con- 
sent, the defendant is estopped in a subsequent 
action brought to recover penalties for breach of 
the order from shewing that the part of the river 
comprised in the order Avas in fact tidal water, 
and that therefore the order with respect to such 
part was beyond the jurisdiction of the court, 
even though at tlie time of consenting to the 
order the defendant was unaAvare that such part 
of the river Avas in fact tidal AA^ater. Itilhle Joint 
Committee w Crouton Crhan CouneU,^Q Ju. J., 
Q. B. 384: [1897] 1 Q. B. 251 ; 45 W. R. 348. 
And see Conrher y, Clayton, 34 L. J., Ch. 239; 
llJur.(xV,S.) 107 ; 13 W^ll. 336. 

Damage to Person and Property— Distiuet 
Causes of Action.] — Damage to goods, aiid in jury i 
to the person, although they have been occasioned 
by one and the same Avrongful act, are infringe- 
ments of diffierent rights, and give rise to distinct 
causes of action ; and therefore the recovery in 
an action for compensation for the damage to the 
gootls is no bar to an action subsequently com- 
menced for the injury to the person. The plain- 
tiff bi’ouglit an action in a coimty court for 
damage to his cab occasioned by the negligence 
of the defendant’s servant, and having recovered 
the amount claimed, afterwards brought an ac- 
tion, in the High Court of Justice against the 
defendant, claiming damages for personal injury 
sustained by the plaintiffi through the same 
' negligence Held, by Brett, M.R., and Bowen, 


— By Record, 

L.J. (Lord Coleridge, C.J,, dissenting), that tlio 
action in the High Court Avas maintainable, and 
AA'as not barred by the previous proceedings in the 
county court. Bunmlen r. Ilum^Jireif. 53 L. J.., 
Q. B.‘ 476 ; 14 Q. B. D. 141 : 51 L. T. 529 : 32 
W. R. 944 ; 49 J. P. 4—0. A. ' 

A ship, A., and her cargo, belonged to the same 
owners, and the plaintiffs advanced 1,000/. as a 
loan to such owaiers, and received as security, in 
conformity Avith the agreement made between 
them and the borrowers, the bill of lading, on 
AAdiich the master indorsed a receipt for l.U0{)/.as 
1 advanced freight, and also a policy of insuiance on 
advanced freight. Sliip A. aaus lost through a 
collision Avith the defendant’s vessel, wliose negii- 
gence was admitted. It Avas })]'oved tliat the* 
difference between the value <'>f the cargo at the- 
port of destination and at the port of loading 
would have considerably exceeded l,t)00/. In an 
action by the holders of a bill of lading for 
j 1,300/. against the <lefendaiit’s ship : — llckl tliat 
the plaintiffs Avere entitled to recoA'er the sum, 
and that the fact that a sum in respect of dis- 
bursements for sliip A. on her voyage and wages, 
paid ill advance had been a\A’arded to the owners- 
of the A. by tlic registrar and merchants was no- 
bar to the plaintiffs’ riglit to recover in this- 
action. The TJnfatira, 52 L. J., P. 85 ; 8 P. D. 
155 ; 49 L. T. 406 ; 32 W. R. 276 ; 5 Asp. 51. C. 147. 

Consignment of Goods — Separate Actions for 
Injuries to part of same.] — In September, 1883, 
the plaintiffs (a firm of millers) delivered to the 
defendant railway company a (quantity of flour to- 
be carried on the railAvay, nine sacks being con- 
signed to D., and the remainder being consigned, 
to the plaintiffs themseh^es. Some of the flour,, 
comprising one of the sacks received by the* 
plaintiffs and the greater portion of that delivered 
to D., Avas damaged in the carriage. D. used up- 
two and a half sacks of the injured flour, am! 
then he returned five sacks to the plaintiffs and 
claimed damages for the two and a half sacks 
which he had used. The plaintiffs notified to- 
the (.lefendants the damage sustained, and pro- 
ceeded to recover damages for the injury to six 
sacks of the flour, but did not claim in respect of 
the two and a half sacks used up iiy D., and they 
obtained decree against the defendants on the- 
31st October, 1883. D., on the 17th December, 
1883, issued a civil bill against the plaintiffs for* 
the damage to the tAvo and a half sacks, and 
obtained a decree against them on the 17th 
April, 1884, which Avas affirmed on appeal, and 
the amount aa’Us paid by the plaintiffs to D. ThC' 
■defendant raihvay company Avere served by the 
present plaintiffs with notice of D.’s civil bill and 
the appeal from the decree, and invited to attend, 
on the hearing. The plaintiffs afteiwards sued 
: the defendant raihvay company by civil bill to- 
recover the amount which they had been obliged 
to pay to D. for damages and costs under the 
decree of 19th April, 1884: — Held, that the 
injury to the two and a half sacks being an 
integral part of the cause of action arising fi*oin 
the defendant’s negligence in the carriage of 
flour and for which the plaintifi's sue<I in the first 
process, the second action was not maintainable. 
ItuaaellY, Waterford and Limerick i///., 16 L. R.. 
Ir. 314. 

Tort not a Contmuing Cause of Action.] 

— The plaintiff, who hatl obtained damages in 
the county court for a misrepresentation under 
which he had been induced to enter into m 
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contract, brouglitaii action in the High Court for 
further damages ai'crued since judgment in the ; 
county court ; — Held tliat a tort not being a 
continuing cause of action, no further damages 
could be obtained Cl<n‘lir v. yorlie, 5:^1 L. J.. •' 
Ch. 32 ; 4? L. T. 381 : 31 W. E. 32, ! 

Plow of Stream — Interference — Continuing | 
Damage — 'Memo bis vexsri debet pro eadem ' 
caiisa.J — In 1887 the defendants entered ; 
u[>on the bed of a stream whicli formed the , 
Ixaindary betwceu the lands of the plaintiff and j 
of an adjoining owner, and they dug holes in, 1 
and deepened the bc<l of, the stream for their; 
<‘)wn })urposes. The plaintiff averred that in I 
(•onst}(|uence of the defendants’ acts the stream ; 
tiow(‘(i })ast his land more rapidly and at a less i 
<!ept]i, St) that the plaintiff’s lands were liable to ' 
trespass of eattie. The plaintiff had brought an ' 
action against the defendants for trespass, whicli 
resulteti in March, 1802, in a verdict for damages 
for 40/., on which judgment was entered. Xo 
farther acts of trespass had since been committed 
by the tiefendants. The present action was 
brought in November, 1892, for a continuing 
lowering of the stream: and interference with its 
natural flow. At the trial the jury found for the 
plaintiff witli 15/. <lamages, and leave was re- 
served to either party t4.) apply for judgment : — 
Held, that the plaintiif was entitled to judgment. 
Clarh^w Midland G, [1805] 2 Ir.'E.204 

: — C. A. ; 

Joint Debt — Judgment against one Defendant 
— Eight to proceed against other.] — On an appli- 
cation under Ord. XIV. r. 1, in an action against 
two joint debtors, one of the defendants con- 
sented to judgment being entered against him, 
and the other obtained leave to defend. The 
defendant who had eonsented to j udgment paid 
the plaintiff half of the debt : — Held, that under 
Ord. XIV. r. 5, the plaintiff was entitled to pro- 
ceed with his action against the other tlefendant : 
the principle laid down in Kbiff v. Ilnare (13 
M. & W. 494) and Kendall v. Hamilton (4 App. 
Cas. 504) not applying to such a case. Weal I v. 
Jaynen, 38 L. T. 515 ; 4 It, 353 — C. A. 

Previous Pindings of Adultery, Cruelty -and 
Collusion — ^Eescission of Decree — Second Suit.] 
— A verdict of cruelty and adultery against a 
husband upon a wife’s petition in the Divorce 
Court for dissolution of marriage, followed by a 
. decree nisi which is afterwards rescinded on 
grounds dehors the verdict and wholly uncon- 
nected therewith, is conclusive evidence of the 
husband’s guilt in a subsequent suit between the 
same parties, where the husband seeks similar 
relief against the wife. JB title e v. Butler (No. 2), 
33 L. J., F. 1 : 1 li. 535 ; 39 L. T. 545 ; 42 ^Y, E. 
40—0. A. 

On motion by the Queen’s Froctor to dismiss 
a husband’s petition for divorce on the gr<')und 
that in former proceedings he had been found 
guilty of adultery and collusion, the court held 
that, although the fact of the petitioner’s a<lultery 
could not be again disputed, yet it would be open 
to the petitioner to shew such circumstances as 
would get rid of its effect, and that “ collusion ” 
referred to in s. 30 of the Matrimonial Causes 
Act, 1-857, means collusion in the suit pending. 
Butler V. Butler (No. 1), 32 L. J., F. 105 ; [1803] 
F. 185 ; 1 E. 621 ; 60 t. T. 64. 

Nullity — Previous Marriage to Domiciled 
Englisbmau— Divorce ia Scotland — Fictitious 


Domicil-— Fraud on Scotch Courts.]— M., a domi- 
ciled Englishman, obtained a divorce in the 
Scotch courts on the ground of his wife’s adultery 
with B., by fraudulent representations as to his. 
domicil and otherwise, to which B. was a party.. 
Tile wife then went 'through .a -form of marriagii 
with B. during the lifetime of M. B. afterwards, 
brought a suit to have such subsequent marriage 
declared null and void : — Held, that the Scotch 
divorce had not dissolved the marriage, that B. 
was not estopped from taking advantage of the 
fraud to which he was a party, and the court 
declared the subsequent marriage null and void. 
Bonaparte v. Bonaparte, 32 L. J., F, 1 ; [1802] 
P. 402 ; 1 E. 490 ; 37 L. T. 531. 

Personal Earnings of Bankrupt — Judgment 
of County Court— Application in Bankruptcy.] 
— In an interpleader issue betwceu the trustee 
in bankruptcy and the bankrupt,, commenced 
in the High Court and remitted to the county 
court, the county court judge decided that 
certain royalties were in the nature of per*- 
sonal earnings. In a subsequent application by 
the trustee in the High Court, claiming to be 
entitled to the royalties Held, that the trustee 
was estopped from denying that the royalties, 
when paid were' in the nature' of personal earn- 
ings. Gra i/don, In re, Opielal Reeel rer, B-r parte,, 
35 L. J., Q. B. 328 ; [1893] 1 Q. B. 417 ; 44 \V. E. 
405. ■ 

Patent Action — Dismissal — Agreement not to* 
Appeal — Amendment of Specification — Subse- 
quent Action.] — An action was brought by H.. 
against S. for intTingement of a patent. Duriixg- 
tiie course of the trial, H. stated that he would 
be content with the decision of the judge on the- 
question of disconformity between the provisional 
and the complete specifications. The action was. 

: dismissed on the ground that the patent was, 
i invalid for want of novelty in the invention,, 

1 and also on the ground that, there Avas cliscon- 
! formity between the specifications. Thereupon 
; H, amended his compJete specification to meet 
i the objection of want of novelty, but not that of 
j disconformity. Several years afterwards H. 

1 commenced a fresh action against S. for infriuge- 
' ment of the patent as amended. S. then inoved. 

; to dismiss the action as being frivolous and vexa- 
i lions, and an abuse of the process of the court., 
j Kekewich, J., dismissed the action on the ground, 

I that the question of the validity of the patent 
I was res judicata by reason of the judgment in tlie • 
former action. The plaintiff appealed : — Held, 
without deciding the point on which Kekewich, . 
J., based his judgment, tliat what took place at 
the trial of the former action amounted to an 
I undertaking on the part of H. that, as between 
i himself and S., the decision of the judge on the 
I question of disconformity should be treated as 
I final ; anil that therefore, on that ground, the 
I action should be dismissed as a vexatious pro- 
ceeding. Horroelas v. Stuhluf, 74 L. T. 58 — C. A., 

Patent — Certificate of Validity.] — On a trial 
for infringement of a patent the defendant con-- 
tested its validity and denied infringement. The 
issue as to validity was found against him, and 
the court directed the defendant to pay the costs, 
of that issue, aud granted the plaintiff a certifi- 
cate of validity. The issue of infringement was 
found against the plaintiff, and he was directed 
to pay the costs of that issue* In a second action . 
between the same parties on the same patent : — 
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Held, tliat the defendant- conld not reopen tlio 
(|uestioTi of validity, on the gimnul that he hath 
Bince the first action, discovered further antici- 
])atioiis, SJtoe Maohlurnf Co,y, Cufhuh <>5 L, J., 
Ch. 814 ; [1890] 1 Ch. <107 ; 74 L. T. 100, 

— — Infringement — Eevocation.] — A finding 
in an action for infringement of a patent, that 
is atlvcrso to the plaintiff, is no esto])pel upon 
him in a. subsequent petition for revocation pre- 
sented by the defendant in that action. JJeeh'tfn 
Painit, Jti n\ <>4 L. J., Ch. 480; [1805] 1 Ob. 
087; 12 IL 272: 72 L. T. 702; 48 W. ll. 517 
— C' A. 

- — r- Talidity of Patent admitted — Denial of 
Validity not allowed.] — In 187() the plaintiff 
took our a })ateiit for improvements in mariners’ 
(Compasses, and in 1885 commenced an action 
against the defendant for infringement, in which 
action an order was made with the defendant’s 
consent restrainiiig him from suehinfringement. 
'The defendant suhse(]uen.tly adojjted another 
fortn of making compasses which the court held 
to bo an infringement of the ].)laintiff’s patent, 
and the idainliff moved for an attachment for 
■disobedience to tlie order of 1885: — Held, that 
the defendant was estopped by the order made 
in 1885 from denying the validity of the plain- 
tifi-’s i)areiit. that "the plaintiff was entitled to 
the relief sought, and tliat a fresh action was not 
neecssarv. Thummit v. J/oo/r, 23 L. lb, Ir. 599 

.0. A. ” ■■■ 

Action for Infringement — Consent 

Judgment — Subsequent Suit for Infringe- 
ment.] — Judgment was given hy consent before 
-declaration in an action by a patentee against 
the members of a partnership for an infringe- 
met.it. and they immediately took a licence to 
use the invention. A suit to restrain, a sub- 
sequent alleged infringement having been 
brought by the ])atentee against the same 
members at law and two fresh partners : — 
Held, That the defendants in equity were not 
■estopped by the judgment from disputing the 
validity of" the patent. (roiLclier v. Vlaifton, 
.34 L."J., Ch. 239; II Juiv (N.S.) 107; 13 

W. B. 380. 

Eestitutioii Suit — Former Cause between 
same Parties.] — To a petition by a wife against 
her husband for restitution of conjugal rights, 
the respondent, by his answer and cross-petition 
for a divorce. plcade<l cruelty on the pait of the 
])etitioiier. ile})ly, tliat previously to the tiling 
■of the present petition the now petitioner filed a 
|)etition for a divorce on the ground of cruelty, 
.and the now respondent tiled his answer pirefer- 
ring charges of cruelty against the petitioner ex- 
tending over the same period mentioned in his 
present answer, and prayed for a divorce; that 
the charge of cruelty in "his former answer was 
the same as the charge alleged in the present 
answer and iietition ; that the former case was 
set down to be heard before the judge and a 
jury, and the issues were, first, whether the re- 
spondent wms guilty of cruelty; secondly, 
whether the petitioner was guilty of cruelty; 
that the said issues were tried, and the respoii- 
<lent ga.ve in evidence the several allegations of 
cruelty set forth in the present answer and cross- 
petition; and that thereupon the claim of the 
now respondent to a divorce a mensa et thoro 
was refused ; and further, that after the evidence 
was so given, the judge asked the lespoudent’s 


counsel whether they rcqiiirc<l to have any 
question left to the jury on tlic secoiul issue, 
and the counsel replied that they did not, and 
abandoned the elaiiii on the former cross- 
petition, .and the jury were thereupon discharged 
from finding on the second issue: and tliat the 
res})Oiideiit was estopped and concluded by the 
proceedings had in the formci' suit, and hy the 
said Issue, and hy acts and admissions of Ins 
counsel at the trial Held, on demiirrej’, that 
the reply was ])nil, the facts stated by it nor 
amounting to an estoppel on tlie respondent. 
Caniefjie v. Cavnajlc^ 17 L. lb. Ir. 43<f — 
Affirmed in C. A. 

, ProMbition in previous Action.] — The [)lain- 
I tiff ’s solicitor, who carried on business wit bin 
j the jurisdiction of the Mayor’s Couil, wrote to 
I the (iefendant demanding jinymetit of 11. Ty, {\<l. 
j for goods sold and delivered. I’lie defetidaiit 
I wrote to the plaintiff’s solicitor (wliieli lie re- 
I ecived witliin the jurisdiction) admitting tliat 
I he owcil to the plaintiff 5/. O.y. (k/. The plaintiff 
' brought an action in the Mayor's C'ourt for 
j 11. 6.y. (k7„ and the defendant olitained a wiit of 
I prohibition staying iiroceediiig therein, as the 
i contract was entered into an<l the ])laiutifi and 
I defendant resided our of the jurisdiction, 'i’he 
' plainthf then commenced a second ac.tiou to 
recover 5/. (),v. (k/. on an account stated, and the 
defendant obtained a second writ of jirolii- 
bitiou: — Helil. tliat the jnohibition in the first 
action was not an estojipel against bringing the 
second action. Gvunchf v. Towimnid.^ 3(> W. lb 
531— C. A. 

Probate— Fresh Action on Fresh Evidence,] — 
The next of kin of a testator instituted a suit for 
administration with a will annexed, bearing date 
ISGS, of which tb(i sole executor and universal . 
legatee tvas the testatec’s wife, wliu ])re<leccasod 
him. The opjiosition parties claiming to be 
I legatees set up the contents of a later will, alleged 
i to have been executed in 1877 or 1878, but wiiicli 
' could not be found. The Ckmrt of Appeal, 

1 reversing the jiulgment of the Probate Hivisioin 
I decided that tlicre was nor sufficient evidence of 
.the contents of tlie second will, and their deei- 
! sioii was affirmed in the House of Lords. A 
. fresh suit for ]U'obato of the second will was 
I then commenced hy the executor of the testatoi' 
and residuary legatee of the will of J 877-8, 
wiio had been the confidential solicitor of the 
<leceased, and who had acted as solicitor for tlie 
legatees all tliroiigli the litigatioji. The suit 
I was founded upon fresh evidence of the con- 
I tents and execution of the second will ; — Held, 
j that although the plain till had been privy to the 
I prior action, an application to stay tlie pro- 
ceedings geuerally could not be granted, but 
that the proceedings ought to be stayed 
until the costs of tlie plaiiitifLs in the piior 
action had been paid. Petn'x v. Tdlu. 55 
L. J., P. 75 ; 11 P. D. 145 ; 35 W. lb J83. ' 

Stock — Petition for Ee-transfer. ] — ■\\''here a 
petition for the re-transfer of stock has been 
heard on the merits, ami is dismissed on the 
ground that the petitioner has failed to make out 
his title, he cannot on the subscfiuent discovery 
of fresh evidence to support it, ])resent a fresh 
petition for the same object without the leave of 
the court previously obtained. JAc//, In 
lltnifse. Ex 2 )arfe, 54 L. J., Ch, 338 ; 28 Ch. D. 
518 ; 52 L. T. 79 ; 33 W. lb 917— C. A. 
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Sacond Action for same Canse— Prayer for 
« fnrtlier or otlier Belief / ’ ] — In l^Iarch ,1881, the , 
plaintiix haiuletl to one Bird, n, brolver, snares in 
a company, with a transfer signed (a 

Idank being left for the name of the transfereej, 
for the purpose of sale. Bird died ; and it was 
then discovered that lie had, without the know- 
ledge or auihority cif the plaintiff, lodged the 
shares with the defendant's tirin as security for j 
an advance. Having received notice from the 
company that they were about to register the 
shai’C'i in the name of the (-Lefendant, the plain- 
tiff commenced' an action in the Chancery Divi- 
sion of the High Court to restrain the defen- 
dant's linn and the com pari}' from parting with 
the sluires. c>r Registering the defendant as trans- 
feree — cotieliidi ng with the usual prayer for j 
** such further or other relief as the nature of the 
case might require." On the 2i>rd ()f February, 
1882, tiic <](.dciidant in that action consented to 
an order for the delivery U{) of the shares to the 
plaintiff fortliwith. The order directed that, 

“ ujjon delivery of the deed or form of transfer, 
and the securities representing the same, and 
upon payment of costs to the plaintiff and the 
mining company, all proceedings in the said 
chancery action should he stayed,” The shares 
were not delivere<l up to the plaintiff until the 
38th of April, 1882, when they were sold at a 
considerable loss. In an action against the de- 
fendant in the Queen's Bench Division to recover 
damages for this detention, the jury found tliat 
the piaintiff did not authorise Bird to pledge the 
shares for his own debt, or lend them to him 
for that purpose; — Held, that the plaintiff was 
estopped by the consent order raa<le in the chan- 
cery action on the 23rd of February, 1SS2, from j 
recovering in this action damages for such 
•detention, and that the defendant was not respon- 
sible for the detention of the shares by the 
mining company after the order had been made 
in the suit in the Chancery Division. Srnno v. 
Xoel 15 Q. B. D. 549— G. A. 

Same Facts — Two Offences.]— On 5th March 
B. was charged under 1 & 2 Will. 4, c. 32, s. 30, 
with trespass in pursuit of game, but acquitted 
forwaTit of corroboration of a witness. Oil 14th 
May, B. was charged umler s. 23 with unlawfully 
using a dog for taking gmne, he having no 
licence. The facts were precisely the same, but 
-on the second occasion the witness was cono- 
borated and the justices were satisfied, but B. 
was discharged on the giound of res judicata : — 
Held, that the justices were wrong, and that 
there was no res judicata as the offences were 
not incousisteiit, Ballard v. Spring, 51 J. P. 
501. 

Application technically Different.] — Where 
,a divisional court has decided against an 
applicant on one application, a divisional court 
^consisting of other judges will not overrule or 
review tlnit decision on a second application by 
him. which though technically different from 
•the ffrst, raises the identical jioint again. Ileg. 
V. EardUy, 49 J. P. 551, 

Same Charge.] — L. was charged with night 
poaching under 9 Geo. 4, c. 69, and, in course 
of cross-examination of prosecutors witnesses, 
the justices considered he had been illegally 
arrested, ,and discharged him. L, was again 
summoned for the same offence, on the same 
facts, when the justices held that they had 


no jurisdiction, as the former discharge was res 
judicata:— Held, that the justices were right. 
Reg. V. Bmekenridge, 48 J. P. 223. 

Counterclaim in County Court— Action in High 
Court.]- Where in an action in a county court 
a defendant has relied upon a cause of action 
by way of counterclaim, upon which he has 
obtained a verdict for an amount beyond the 
jurisdiction of the county court, and judgment 
"has been entered for the defendant, but no reliet 
has been given in respect of the balance in 
excess of the plaintiff’s claim, the defendant is 
not estopped from afterwards bringing an action 
in the High Court upon the same cause of acMon. 
Wehder v. Armstrong, 54 L. J., Q. B. 236 ; 1 
Cab. & E. 471. 

The defendant in the High Court is estopped 
by the verdict and judgment of the county 
court from denying the cause of action of the 
plaintiff in the Pligh Court, and the only 
question to be decided in the High Court is the 
amount of damages. Jl). See 47 &: 48 Viet. c. 6 1, 
s. 18. 

Declarator of Marriage.]— In 1842 a suit for 
declarator of marriage was brought against a lady, 
but after trial was dismissed in 1840. In 1875, 
after the lady’s death, a second suit was brought 
for declarator of the same marriage, and for reduc- 
tion of the former decree. In 1876 the second 
suit was held to have been barred by the plea of 
res judicata, and this decision, on appeal, was 
affirmed by the House of Lords. — Per Ijord 
Cairns, Lord Chancellor : The appellant has not 
alleged any new matter whatever coming to his 
knowledge which should entitle him to get rid of 
the former proceedings. — Per Lord Hatherley : I 
do not apprehend jthat we need go further than 
to say that this gentleman — who had the oppor- 
tunity of having his case fairly heard thirty 
years ago — cannot now, after the death of the 
person principally concerned, be in a position to 
ask that the principle of res judicata shall not 
be pressed to its fullest and furthest results.— 
Per Lord Selborne : When there is res judicata 
tlie original cause of action is gone ; and it 
w'ould be destructive of all certainty in the 
administration of law, in the status of families, 
and in the enjoyment of rights, if it were not 
held incumbent "on any one attempting .to get 
rid of a solemn judgment to shew that he comes 
forward to do so with reasonable promptitude 
and diligence. — Per Lord Blackburn : The object 
of the rule of res judicata is always put upon 
two grounds ; the one, public policy, that there 
should be an end to litigation; the other, the 
hitrdslup on the individual that he should he 
vexed twice for the same cause. It seems to me 
that nothing is here alleged that would have 
been ground for a new trial before, and a multo 
fortiori there is nothing alleged that would 
be ground for a new trial, after judgment pro- 
nounced thirty years ago. — Per Lord Gordon : It 
would be lamentable for the law of Scotland, 
especially with reference to the marriage law, if 
it were competent For ])arties to come forward 
again after a lapse of thirty years and ask for a 
new trial with reference to matters which must 
have been within their own knowledge when the 
cause was originally tried. Loehyer v. Ferryman, 

' 2 App. Cas. 519. 

Estoppel by Decree in Eejuity. ] — As to estoppel 
: by decree in equity. See OolUer v. Walters, 43 
L. J., Oh. 216 ; L. E. 17 Eq. 252, and col. 410, 
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If a case is iiiade for a bill for specific relief the piirchnsor (C.’s ancestor), and paid the ■ 
and proof gone into bj the parties in respect of rent since ITGih In a suit a<jainst Lord T i 
It, and the right to it is a question which is decided that so inncli onlY“'of the rent *jt 
raised aiuL may properly be decided at the payable out of B, eonld/ be recovered a 
ig, and da decree is pronounced in which decree was made for so niucli, the unum 

case, W'hieli was deiined. In a sn])seqnent suit at. 

- : . . . Lord T, and C. to recover the i-emainder e 

suit subsequently I rent payable nut of i\. Held, that d:lie fc 

....^.fence to Lord T,, and, th 
proper party to the new suit, eitb 
part of the lands charged, < 
over against hiiii. J) 
TrhnUi<to7i (Lord), 12 Ir. E 


fairli' ] 
heaiiii: 

no notice is taken of this portion of the 
while relief is given in respect of otlier matter 

in controversy', then, in i ^ ■- ^ 

instituted to obtain the relief so admitted, it suit afforded no (led 
must l>e assumed tliat the claim to it in the was a j 
former suit was either waived by the plaintiff at claiming a 

or refused by the coiuL JJlaJie y. respectoftheremedv 
^ Ju>Z/y, Ir, li 1) Eq. 5L (rlrchljldnw') v 

i:>. s executors filed a bill against K., as 251. 
executor de son tort, for an administration of 
B. .‘J personal estate, raising issues as to the f ' 

validity of the transfer of a sum in bank stock tion Hew Cori 

froin Bfs name to the joint names of B. and K,, by confession n.xi 

and also as to B. s mental capacity at the time quently to the IGth Fcbr 
of the transfer. At the hearing it was objected elusive 
that relief of such a nature could not be given, 
and an ordinary decree for administration was 
pmuouneed. B.'s executor subsequently tiled a 
bill raising the same issues, and also impeaching it -vva- 
a second transfer fi-om B. to B. and K., and of the bn 
praying that both transfers should be declni-cd the 
null and void: — Held, that the former suit or 
decree did not bar the relief sought for. Ih, 

Policy void at Iaw.]~-A plaintiff in c -vitT 
filed his bill stating that a policy had become 
void at law, and claiming to have it treated as 
valid in equity. After bill dismissed the plaintiff 
sued at law on the policy :—Hel(^ ” ’ 
would lie to restrain the action, f 
granted accordingly. Tredeqar (Lo 
U L. L, Ch. 2G8 ; L. B. U)'Eq. 60' 

Verdict for Debt impeachable in Bankruptcy.] 

“-—A verdict is only’’ ]jrinia facie evidence of 
debt which the creditors of the bankrupt 
at liberty to iin peach, and into the ' 
of which, if im])cached, the com 
bound to inquire. Bvtterjill, Re 


Judgment by Confession against old Corpora-. 
Corporation. J—A judgnient obtainecT 
cssion against an old corporation subsc- 

- ; - - -i'uary, 1 836, is not c( m- 

aganist the new corporatioii in a case 
where the court is doubtful whether the demand 
upon wijich the judgment was obtained was- 
within the terms of tlie 6 &: 7 AV ill. 4, c. lOd, and 
held, ni>on^an information liknl by’ two- 
new corpoi’ation to stay 
m against the goods of the 
..ey’’ were 
or not it 
came within 
itt.-Go/i, Y. JDuUbh 


.rgesses of the 
issuing of executie 

cor{)oration, upon that judgment, thS the 
entitled to have an issue to try whether 
was originally^ such a demand as 
equity I the provisions of that act. A 
Covi}orafAo)i, 1 Dr. & AFar. 345. 

1 -IT « against Executors--’] 

bill Suit-Statute of limitations.]— H. died in 1811 
^fq^^<^!athed a legacy to a woman wdie 
’ altm-wanls married the ])laintiff. In December,. 
lo.wo, the two executors of H. gave the plaintiff 
a \vritten acknowlo(.ig]’uent, w'hcreby they sepa- 
ratekT and .KM’ntlyr acknowledged that they, owed 
are ?? 150k for the legacy, and 50k for 

circumstances m- ^ ; 

missioners are baviug occurred between 

parte, 1 Bose V ^ and the executors, m which mutual 

' demands and accounts arose, the plaintiff, in 
September, 1S39, brought an action against the 
^ Legatee s Suit for Account.]— Under a decree <^^"^ccutor.s to recover what he alleged to be due 
m a legatee’s suit to take the usual accounts, accounts, including the 200/. mentioned 

A. B. w'ent in and claimed the residue which the memorandum, and interest thereon hi 

master found him entitled to, but the residue the defendants pleaded separately 

was not then ascertained, and no order wa.s made ‘b>k into court, which the 

in respect of it :— Held, that A. B. was not pre- received, and abandoned the action as, 

eluded from afterwards asking relief against the plaintiff then filed a bill against 

executor in respect of an alleged breach of trust <lefendantH foi- payment of the legacy and 
m^a suit of his own, he not having, in the first c^efcncc to the bill, the defendants amongst 
suit, been in a situation to investigate the other things insisted by their answers on the 
accounts of the executor, or to claim the relief ^‘^tatute of Limitations (stat. 3 & 4 AVill 4 c. 27) 
which he asked in the second. Giddiai v. that the action was a bar to the demand in 
Linton, 6 Beav. 517. equity :— Held, that the proceedings in the action 

« . Old not necessarily' amount to an estonnel eff thp. 

Settlement^ of ^Account in Previous Action — suit in equity, but, that, in order to^determirm- 
One of co-Plaintiffs tonnd by.]— Tho bill sought Hib efficacy of the suit, it tims competent for this 
a geueval imcoiuit oE the estate of a testator who eomt to iruxuiro on what account the HM was 
died m 1S07. One of the co-plaintife being paid into court in the action. OdM* CM 
hound by a .settlement of accounts in I 822 I 1 T. & Coll. 0. C. 1.51. ■' 

Held, that in this suit, all the other co-plain- 

tiffs were equally bound by that settlement, and Widow and Daughter— Indian Estate 4 

that in this suit the accounts could only be decree in a suit by A. against B claimim^ 
directed on the footing of such settlement, widow to succeed ‘to her husb.aiid’s est.afe’ in 

the family’’ being divided, docs not operate a.s res. 

^Lss;a“sse K;3s=.sr.«=l 
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conoeniiiig a particular person, ^ and is not: a i 
Jiidgraent in rem, but simply a Judgment inter 
Kafanid Xutrliiav w Shlragitnga : 

0 Moo, Ind, App, 539, 540. j 

Bill to Sedeem — ^Decree of Foreclosure,] — Bill i 
to redeem, mortgage being OTcrpaid, <lecrce of | 
foreclosure, signed and inrollcd. is good plea in | 
bar. 2Ialli)ek v. Gdltim, Dick. 65. 

iacumbrancers’ Suits — Oousolidation.] — 
Several incumbrancers’ suits iiaring been con- 
solidaual, a <lecree was made in them all, 
directing certain incuml)rances to be kept 
down, and the several ])laintifl‘s’ costs to be 
added to the debts : — Held, that a party to one 
of the suits was estopped by tlie decree from 
tlisputii'ig the validity of one of the incum- 
brances 'direm.ed to be kept down. Ford v. 
Ti/dfe, 3 li. 559. 

Tithes,] — Decree in former suit cannot be 
pleaded to bill for rithes of any subsetpreiit year. 
SL FtuiPr Jlinor CononH v. Wight w. 80. 

Pka of former decree for payment of titlies, 
•where a modus ami lands alleged to be covered 
by it wmre irnpro})erly stated, so that the court 
could not direct an issue, it is not a good plea in 
bar to bill brought for establishing the modus. | 
Collins V. Gough. 7 Bro. P. C. 94. 

: Suit by Husband and Wife — Suit by Wife and 
Hest-of-Kin. ] — Suit by husband and wife against 
trustees of latter’s separate property cannot be 
leaded in bar to a subsequent suit by her and 
er next friend against her trustees and husband, 
although the relief prayed in both suits is the 
same. Feere v. Ddlhg. 4 L. J. (o.S.) Ch. 117 ; 2 
Sim. k S. 464. ‘ ' I 

■ ■ j 

Lease — ^Belief against Fraud — Hew Bill.] — 
A. filed his bill in the Court of Chancery in 
Ireland, to be relieved against a long lease 
granted by his ancestors, on the foot of fraud, 
but not giving sutlicient evidence of the fraud, 
his bill was dismissed with costs. Some years 
after, A. filed a new bill for the same purpose, 
charging fresh proofs of the fraud, 'which were 
not discovered pending the former suit. Upon 
hearing this second cause, the lease was set 
aside ; and on an appeal, this decree was 
affirmed, but varied ].)y consent. Cotter v. 
Barrymore 4 Bro. P. 0, 208. 

■: Writ uf Right — Trial — Bill for Discovery.] — ' 
Plea that a wi-it of right has been tried and 
determined against the plaiiitifl:, a good plea for 
a bill for discovery of matter relative to the 
title. Leicester v. Perry. 1 Bro. 0. C. 305. 

Execution of Bower — Decision of Ecclesias- 
tical Court.] — Where, in a marriage settlement, 
a power of appointment by will, signed, sealed, 
published, and declared, in the presence of two \ 
witnesses, is given to the wife notwithstanding 
her coverture, and an instrument afteiuvards 
executed by the wife is proved as a '^vill, this 
court is concluded, by the decision of * the 
Ecclesiastical Court, that the instrument pro- 
pounded is a will, and is bound to consider it 
as a valid execution of the power, if the instru- 
ment be proved in this court to have been 
executed with the formalities prescribed by the 
power. Douglas v. Cooper. 3 Myl. & K. 378. 
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Judgment examiuahle in what Court,] — Bill 
to be relieved against a bond, and judgment 
thereon, suggesting that same was irregularly 
obtained. Defendant pleaded the judgment, 
and demurred, for that the validity of the judg- 
ment was examinable only in the court where it 
wms ]Tironoiinced. Plea and demurrer allowed, 
JludiUeston v. Ashiigg, Rep. t. Finch, 204. 

Judgment for Salvage in Admiralty Court-— 
Action against Underwriter — ^Defence that Loss 
did not arise from Perils insured against.] — 
The captain of a steamer that had during a 
voyage run short of coal engaged a steam 
trawder to tow her to her port of discharge. The 
owner of the trawler brought an action in the 
Admiralty Court and recovered a sum of money 
for salvage. In an action by the owner of the 
steamer to recover, from an underwriter who 
had insured the ship against perils of the 
sea, the amount paid under the judgment : — 
Held, that the defendant was not concluded by 
the judgment of tlie Admiralty Court from set- 
ting up that the loss did not arise from any 
of the perils insured against. .Ballaniyne v,. 
3rac¥tnnon, 65 L. J., Q. B. 616 ; [1896] 2 Q. B, 
455 ; 75 L. T, 95 ; 45 W. R. 70 ; 8 Asp. M. C. . 

T73— C. A. 

' 

Dismissal of Bankruptcy Petition — Second., 
Petition grounded on Hon-payment of same 
Judgment Debt.] — The court of bankruptcy has. 
no jurisdiction, upon the hearing of a bankruptcy 
petition grounded on non-compliance with a 
bankruptcy notice to pay a judgment debt, to go- 
behind the judgment and decide that there is- 
not a good petitioning creditor’s debt, except for 
the purpose of exercising its discretion upon that 
j petition ; and the dismissal of such a petition is 
not, therefore, a bar to the presentation by the 
same judgment creditor of a second petition 
founded on non-compliance with a second bank- 
ruptcy notice to pay the same judgment debt. 
Vitoria, In re, Vitoria, E.v parte, 63 L. J., 
Q. B. 795 ; [1S941 2 Q. B. 387 ; 9 R. 536 ; 71 
L. T, 48 ; 42 W. R. 529 ; 1 Manson, 236— C. A. 
And see Larrard, In re, Yeo-imms c)’* Heap, Em 
parte, 3 Manson, 317. 

Petition to supersede Bankruptcy.] — A bank-^. 
nipt is not csto|>ped from petitioning to super-. . 
sede, althougli he has surrendered to his, 
commission, interfered as in choice of assignees. . 
and the disposition of the estate, and also passed 
his last exainination, and endeavoured to obtain 
his certificate. A bankrupt is not bound by acts, . 
of actpiiescence, 'when he is ignorant of his 
rights. A judgment at la’w, establishing the ■ 
validity of a commission, is not conclusive on 
the Great Seal, on a subsequent petition to super- . 
sede ; and the court is bound to look into all the , 
circumstances of the ease, as affecting the requi- 
sites to support the commission. Chamlers, 
parte, 1 Dcac. 197. 

Dismissal of Charge on First Hearing a Bar- 
to subsequent Conviction.]— The ap})ellant was. 
charged with non-compliance, on the 21st August, 
1889, and ten days the,i'eafter, with an order- 
made by justices under s. 2 of the Dogs Act, 
1871, requiring him to keep a dangerous dog 
under proper control. , . Ho evidence was given to 
support the charge except as to the 21st August, 
and the charge was dismissed on the ground 
that the offence, had not been made out. Subse- 
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qnontij the appellant was charged with not proper iiiYestrnents, but ilie Tact of flu? invest - 
keeping the dog under proper control on the ment com[)laiiiod of liavijig bet'n in;id<' ajjpearod 
2 1st August simply ; this charge was proved and in the answers of the trnsu.'os to^inf(M'n>ga,lori(5s 
the appellant was convicted : — Held, that as the administered to them in that action. Affer lh<,; 
appellant was pnt in peril and might have been infants came of age they ])rong'iit. an, aefioji 
convicted on the first hearing, the matter was against the trustees on the siMiie grounds as 
res judicata on the second hearing, and the those relied upon ].»y the pJaiidifl in (lie, iornua* 
maxim Xemo bis vexari debet applied. IlyJetf action : — Held, that the <jU('st ion as (<> fhe breaeh 
Y. Bnncn, 62 L. T. 458 ; 17 Cox, G. C. 7i) 54 of trust was not res judieala,, and tliai llu^ pla.iiw 
J. P. 4SG. ^ this in tfie second action W(!re not (‘slopped by 

the foi’jncr j)roeeedings. Wuniiai) v. Woniunt. 
Tund carried to a Separate Account— Charge 43 Ch, I). 296 ; 61 L. T. 637 ; 3S \V. lb i f 2, 

— Stop Order by Incumbrancers — Undisclosed 

prior Claim — Contribution.] — By an order made Action by Executors after Originating Sum- 
on farther consideration, funds were carried over mens.] — Executors Jianded over their b'siator’s 
to •• the account of the perpetual annuity of the residuary estate, including the certiticab's of 
•defendant ami her issue,” with a direction to pay certain shares in a limited company, to a nuir- 
the dividends thereon to the defendant for life, ried woman entitled for her st‘pa,rate use, 
The defendant charged her interest in this fund, but did n(A execute a transfer of the shares, 
and the incumbrancers obtained stop orders Subse(|uently a call was levied, wbicb t]K;Mxx(a!in 
thereon. Subsequently it was discovered that at tors paid. Tiiey then took out an originating 
the time the order was made the defendant was summons against the married 'womnn, claiming 
Jointly and severally liable with the testator for a lien over the sliares in respetd. of the call aiui 
breaches of trust which had been wholly made in respect of Ihcn'r costs, (•.ha,rg{is ami e.vqxmses 
good out of the testator’s estate. The order was in relation to the shares ineiirind sul)si‘(jnent,ly 
made in the presence of the plaintiff, who was to the distriliutioii of llio esta.t(,a a, ml the sfiares 
not at the time aware of the defendant’s liability were sold, but the proeeeds proving insufhthi'nt 
in respect of the breach of trust. On a motion to indemnify tlunn, tlmy (commenced a s(»<;ond 
by the plaintiff to obtain contribution from the action a, gainst tla^ married woman to ri‘c<>v(a* 

• defendant to the extent of a moiety of this the balamai out of lun* separaH'^ esfato a^lhdd, 
liability, and to have this claim satisfied out of that tlu; first aefiou wa,s ]iot. a Itar to i]u‘ S(‘eoml, 
the funds carried over to the defendant’s separate and that tin* exec.utors were entii i(',d to reiMJver. 
account, notwithstanding the stop orders: — Kenhato, In. re, IVlnttuker Kernluno, 

Pleld, that though the defendant was liable to Cii. 9 ; 45 Ch. 1). 320 ; 63 L, 4’. 203 ; ,39 H. 

• contribute towards, making good the loss occa- 23 — 0. A. 
sioned by her breach of trust, and could take 

nothing beneficially from the testator’s estate Action by Executor for Bamage to Personal 
until she had done so, still, as between the Estate— Previous Action under lord Campbell’s 
.plaintiff and incumbrancers, the matter was res Act.] — A passeiigcu* on a railway was injurt'd by 
Judicata, and that the incumbrancers were on- an acci(l(.‘ut, ami after an inbu'vnl di<‘il in cons{*« 
titled to priority over the claim now made for quence. 'flic executrix Imaiglit an ac'tion under 
contribution for breach of trust. JervoJue, In re Lord Campbeirs Act for his d<‘afh, which suit 
•02 Beay. 20J)), followed. Uyfon, In re, Bniilett was settled for 756/. Tlu; ex(‘(*uirix ntjw sued 
J- o9 J., Ch. 733 ; 45 Ch. D. 45S ; 63 for damage to his p(‘rsonal estati‘, caused duriiig^ 

L. 1. 386; 30^\. B. 135. his lifetiiiu; by UK:di(‘al expenses ami ](Ks from 

inability to attend to business Held, that the 
liability of Husband for ante-nuptial Debt of former action was no bar to t.lu* present om‘ 
Wife— Prior unsatisfied Judgment against Wife’s BradfiJiffio v. Lun/ufiihire d* Vorkehlre /!/. ( 1^, Ik 
separate Slstate.]— The plaintiff, having done 10 0. V. 1811) folIoTOd and apjirnvci. v. 

work for the defendant’s wife before her mar- DnUhi. Wichher d’* Wiwford if//., 36 b Ir 
riage, recovered judgment against her separate 514— Ch A. ‘ ‘ • 

estate after the mariiagc for the amount of his 

debk The judgment was unsatisfied, the wife Libel — Second Action for same Libel, but in 
having no separate estate. The plaintiff then respect of different Passages. I— I n a,u action 
commenced an action for the debt .against the brought by the plainlitT against the didViidamt 
deremiant, who achnitted having received witli for libel in. respect of the publicjilion of a. ixiru- 
his wife assets sutheient to satisfy the debt: — phlet purporting to bo the judgment delivt'iHMl 
field, that the prior judgment against the wife in court in a certain action liotwemi Hm parties 
was^no bar to the acto y. Pi.ree, 58 the jury found that the pamiddet was a faiiN 

\v - i accurate report, of the judgment, urn! 

•38 d\. h, 29 ; o4 J. P. 198-C. A. was published willmut malice, and judgm(‘ut 

-n WRS acciuduigly cut crotl fcu tlu'i (hdhjudauL Tlu; 

seTCrTc,“fnh nL Aetioa ] - Olio of l.laiutiff .aRonvard.s cnimneiH^ed u swaiiid uotioi, 

qtow + T resp(‘et of the same pmnpfdct, but 

Uia inst the tiustees of a settlement claiming relying inxm deiamatory nassa’U*^ in tlu* O'lm- 

S r f phlot ofhl- than thoKo bliS upb in l lul iuk 

Sirtio^ rf Ih, however, relied upon in both neiionn nil 

Iwbf 3t "‘I""'"®® *0 ‘‘‘t'ohen of the plaintiff in the sana^ einunefer 

flnfanti) Ibre ^erv«f «''h.iec,t-,natt er of the weotnl n<h ion 

hb lOTw to bfbTi ' S judgment, and was res judicata, and that an order slriking out, 

prmlse was effbted whie^onTootv statement of chum and dismissingthe action 

pi omise was citLCtedj H Inch on a petition in the was rightly made. Mav.dantinll v AkoV/A/ hu 

action was sanctioned on behalf of the infants. L. J., Q. ?> 517 • 25 0 B 1> *1 • 63 I T '4 3 * 33 
The petition did not refer to the alleged im- W. ll 553 ; M j. B 7^3 la A.’ ’ 
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Teinds — Ees Judicata.] — The minister of the 
parish of B., fc?Gotland, in 1875 j’aised an action 
of augmentation, inodification and locality, 
against the heritors. A sclieine of locality was 
prepared. J3. lodged ohjcctions to the scheme, in 
so far as it loealled minister’s stipend on eighty- 
one acres ot his land, alleging that tlicse eighty- 
one acres were held uialer titles cum deciinis 
inclnsis (it nunqiiam antea, separatis, and that in 
respect of certain judicial proceedings in 1795 
and 1.807 it was res judicata that these lands 
wci’c so held. The proceedings 3'elied on were 
as follows .In 1795 the then minister of B. 
raised an action of augmentation, <k,c., and pro- 
duced a rental of the whole lands in the parish, 
in which he included the eighty-onc acres in' 
question as liable for teinds. The ancestor of 
D. “and the other heritors” lodged a minute ' 
statiiig, inter alia, that these eighty-one acres 
were held cum dccimis inclusis, and craving 
that they might be struclv out of the rental. 
On the 2nd of December, 1795, the teind court 
pronounced an interlocutor ordering them to be 
struck out. llectificd schemes of locality were 
prepared, and objections lodged by otiicr heri- 
tors, but the proceedings wore not carried out to 
a iiiial decree. In 1807 the same minister raised 
a new action of aug'inentation, &c., which, after 
certain objections were disposed of, j)roccecled to 
a final decree. In none of the schemes of locality 
since 1795 wenj the eighty-onc acres included: 
— Held, that the plea of res judicata was well 
founded. JJnmhuH v. Wadddl, 5 App. Gas. 249 
---n. L. (Sc.) 

Betention of Goods— Order of Metropolitan 
Police Magistrate — Subsequent Proceedings for 
Damages.] — An onler made by a magistrate 
under h. 40 of the l\Ietropolitan Police Courts 
Act, 1859, for the delivery up of goods detained 
without just cause, is no i)ar to a subse(pient 
proceeding for damages arising out of the same 
detention. Midland Jlij. v. Martin, 62 L. J., 
Q. ,B. 517; [1895] 2 Q. B. 172; 5 B. 480 ; 69 
L. T. 355; 1 7 Cox, 0. C. 6S7 ; 58 J. P. 39. 

Ejectment.] — Since the Comuum Law .Pro- 
ccdiu’c .Act, 1853 (Ireland), a judgment by de- 
fault in ejectment is not an estoppel ; and, 
therefojv, in an action for mesne rate.y, is not 
conclusive as to tlie time at wliich the plainliifs 
title accrued. Kniiiui v. JSla/eut, Ir. 11. 7 C. L. 
464— Ex. Gh. 

To an action for mesne profits the defendants 
pleaded title to the lands in themselves during 
the time for which mesne profits were claimed. 
The plaintitf replied, by wa,y of estoppel, as to so 
much of the mesne profits as had accrued si3ice 
a certain day named, that he sued out a writ of 
ejectment, for the purpose of recovering posses- 
sion of the lands, wherein he elaimed to be 
entitled from .sucli tlay, and that thereu])on such 
proceedings wci*e laid that he recovered the lands 
and po,sses.sion of tlunn: — Held, that the judg- 
ment in ejectment ili<l not operate as an estop] )el 
with resjK'ct io tlie durntion of the })lain1iff’s 
title, ami the replication was tlierefoi-e bad. 
J la nr in v. MnXlininK 45 L. J,, Ex. 244 ; 1 ,Ex. D. 
31 ; 34 Jj, T. 99 ; 24 W. R. 208. 

A [fiadntiif in ejectment, who enters judgment 
by default against several, is not cstO[)]»ed by the 
record from .sluswing that sonic of them were not 
in ])osscssion, and were unnecessary parties, he 
Clone V. Greene^ L, 11. 7 Eq. 371, 


—By Record. 

' Validity of Execution against Bankrupt,] — 
The right of an execution creditor to enforce an 
execution against the estate of a bankrupt de- 
pended on whether the bankrupt had or had not 
been a trader. In an action by the creditor 
against the sheriff for wroiigfxilly withdrawing 
from jxossessioii of the goods which he had seized 
under the execution, judgment pjissetl for the 
sheriff, on the ground that the bankrupt was a 
trader, and that therefore the goods belonged to 
the trustee in bankruptcy : — Held, that the 
creditor was precluded from raising the fpiestion 
of the validity of his execution in an ap]>lieation 
against tlie trustee in the Court of Bankru])tcy. 
Ilmyery JCx In r/\ 44 L. J., 

Bk. 57; I.. R. 10 Cli. 379 ; ' 32 L, T. 317; 23 
W. R. 433. 

Proof in Bankruptcy — Election of Remedy.] 
— A stockbroker was emploj^ed to purchase and 
sell stocks and shares for the jilaintiff, and 
purchased certain shares of which transfers were 
never executed, but the certificates of which 
were deposited by the stockbroker as security for 
moneys advanced to liim by the defendant. The 
])lain!iff was not aware of this deposit, and on 
the stockbroker’s bankru])tcy ])r(weil for the 
value of these shares. The defendant sold the 
shares under the order of the Bankruptcy Court, 
and ])aid the balance to the trustee in bank- 
ruptcy. The plaintiff received a dividend on his 
proof, and afterwards having discovered the 
deposit of the certificates, commenced an action 
against the defendant to have .him declared a 
triislL'C of the sliaies : — Held, that th<i ])1aintiff 
was esto}ipod by the bankruptcy proceedings 
from pursuing his remedy by action. Mono v. 
JSot/le, 27 L. il., Ir. 137— C. A. 

A creditor tendered a proof for the balance of 
a judgment, signed against the debtor by ilefault, 
for bets won by the creditor from the debtor. 
It was alleged that the trustee was esto])])cd by 
a lettei* from the debtor’s s,olicitors_ to the 
creditor requesting him to pi-ove liis debt and 
vote’ for the scheme : — Held, that the letter from 
the debtor’s solicitor to the creditoi* did not 
operate as an osto])pel between the cre< liter and 
the trustee. Soaton, Mo parto, hoorlrnod. In rc, 
60 L. J., Q. B. 411 ; '64 L. T. 118 ; 8 Morrell, 97. 

In Action against Executor by Creditor.] — A 
creditor of a testator having recovered judgment 
for Ills debt in an action against the executor 
after issue found in fa^mur of the creditor oii a 
])lea of plene administravitjSued the executor in 
an action on such judgment, suggesting a dewas- 
tavit : — Held, that the executor could not shew 
that the acts of w.aste coni])lained of were com- 
mitted by him before such judgment with the 
concurrence of the creditor, as that would amount 
to no assets as between him and the executor, 
and would thei^eforc negative the jxidgment, 
which the executor was esto])ped fi'om doing. 
Jetvonhnnf v. Munomonf, 42 T./. J,, C. B. 22 ; L, R. 
8 G. P. 56 ; 27 L. T. 618 ; 21 W. R. 270— Ex. Oh. 

Master and Servant.] — A fire-ii'on. forger, in 
the employment of tire-iron manufacturers at 
Bhotfield, was summoned before a magistrate, for 
having absented himself from their service with- 
out just cause or lawful excuse, under the Master 
and Servant Act, 1867 (30 k 31 Viet, c. 141), s. 9 
(repealetl). An order was made direct lug him to 
pay I IL Lh*?. as eonqiensation to the com ])lain ants. 
On Eebruary 25th, 1871, the servant agreed to 
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work for his employers for the term of five years* , of all cliyideiids, bonuses and jijrohts, which would 
On April 1st, 187S, he w’as summoned for have aiiseii finin the same in ilw ineauume. 
absenting himself, and ordered to pay 11/, 8^., made default. A. recoveretl judgnient, with 
with costs, and the money not being paid he was damages assessed upon both, hrcaciics 
ordered to be imprisoned in the house of cor- that a plea of judgment recoveivd was ;i gona 
rection for three months. On June 6th, 1S7B, he ovc,. Fm v. Jachson, / ; 

was again summoned for not returning to his 
work, n,nd w^as ordered to find secixrity to fullii 
his contract ; in default was again sentenced to 
three months’ imprisonment. After his libera- 
tion he continued to absent himself, and a fresh 
summons wus taken out, and the order appealed 
against made : — Held, that the previous orders 
were not a bar to the subsequent complaint, and 
the order made upon it. Cutler v. 2unier, 43 
L. J., M. C. 124 ; L. E. 0 Q. B. 502 : 30 L. T. 

706 ; 22 W. E. 840. 

Collision — Bishursements — Advanced Treight.] . 

— ship A. and her cargo belonged to the same 7 Scott, 461:^ 7 IX P. C. 431; 2 Arn. .>4; b 
owners, and the xdaintiifs advaneed 1,OOOZ. as a L, J., 0. P. 230 ; 3 Jiir. 400. 

loan to such owners, and received as security, in If a defendant in the county court ])]cn(l a 
conformity with the agreement made between sct-oh£ and the plaintiff has judgnuuit, the a<‘.ti(Ui 
them and the borrowers, the bill of lading, on is barred in res[)ect tf the mat ter oi tlie si't-oH, 
wkich the master indorsed a receipt for 1,000/. as notwithstaudiug no cyidcuce ha,s been I'cnauvcd 
advanced freight, and also a policy of insurance in respect of it, the judge liaving inipmpmdy 
on advanced freight. Ship A, was lost through rejected the only witness w'lio was prepared to 
a collision with the defendants’ vessel, wiiose prove it. Jhinhs \\ Jldrlry, I W, li 201, 
negligence was admitted. It tvas proved that B. to an action by A. pleaded a s<3t. -oil <'xceed- 
the difference between the value of the cargo at ing A.’s claim. An aw'ard umler 0 k Itt Viet, 
the port of destination and .at the port of loading c. 95, s. 77, awardi'd to !h the amount of the 
would have considerably exceeded 1,000/. In an excess. J>. sut^s A. for this. A. [ileatls jiidgnnmt 
action by the holders of the bill of lading for recovered: — Ileltl, that tlie^plt^a. was no answnjr, 
1,000/. against the defendants’ ship Held, that Jones v, Jones., 22 W. E. 577, And see Munm v, 
a sum in respect of disbursements for ship A. on JiJnnis unJ Athene ij ify., 15 W. H. 255. 
her voyage and wages paid in advance which 

had been awarded to the owners of the A. by Verdict and Judgment.']— A verdiet and jmlg- 
the registrar and merchants wus no bar to the ment in law may be pleadc'd in bar to a IhU 
plaintiffs’ right to recover. The Tlujatmi^ 52 seeking relief. Tiitx. Jieofnhnn/, Ucp. t. l^’imdi, 
L.J.,P. 85; 8 P. D. 155; 49 L.T. 406; 82 W.E. 276. 70. S. P., IlelJam v. 6'wrc, /h. 265. 

To a bill for discovery of tilh\antJ pcrpel lading 
Action for Bent— Action for Quarrying.] — A testinion\?- of wn‘tm*sses. <l(‘fimdant pleadcil tw(; 
landlord sued his tenant for rent, and on the money verdicts and judgmejd, in ejtMdment, obtained by 
counts, and gave particulars on the count fur his father. Jh. And set' Jnr v, /tV/e,v. 2 th, (U. 
money had and received for a quantity of stone 95 ; and Sincrll v. Treesfon, 1 <*li. <h. ttn. 
quarried and carried away bv the defendant. At 

the trial he tOok a general' verdict, but for the to ^supply Befective Exeeutlon of 

amouTit of rent only. The jdaintiff brought another ^ . i .n * .... r 

action against the defendant for quaViying and 
carrying awuy the stone, ami a few days before the 
trial of the first action, delivered a particular in the 
second action for the same stone, exactly corres- 
ponding with the particular delivered on the 
count for money hail and received in the fii'st 
action : — Held, that the recovery in the first 
action w^as no bar to the plaintiff’s recovery in 

thesecond. v, 2 C. A: ,1. 374 ; 2 . . , , . , . . , 

Tyr. 390 ; 1 L. J., Ex. 137, being conclusive against the wnie 

’ ’ * as to the adulteiy in a suit for divorce in the 

Kote Payable in Instalments.] — A promissory Declesiastical Court, that it is nut, even con- 
note, on the face of it payable on demand, was «idered as furnishing any cunfirmatiun or c<n‘- 
given to the trustee of abuilding society to secure ^‘♦^>^>‘^i’atioii of i he charge, the wife being no party 
certain instalments, fines and interest. The bi the proceeding at common iaw', which is thus 
payee having sued upon the note, took a cognovit inter alios acta. J'Jn/ns v. Km ns., 1 Eoln 
for the instalments then due and costs, wiiich 1^5. And see Jenlnjn. v. Jen/n/n, 5 W. E. 4.3 ; 
were afteiwvards paid ; and ho gave a receipt as Kraser v. Km see, 5 X. t\ 20. 
for debt and costs in the action Held, that he 

could not maintain another action on the note Order for Maintenance not Conclusive as to 
for instalments which subsequently became due. Infant’s Life.]— Hem ble, i lie existcuKHi of an order 
SlddaUx.Buwdiffe,10M'M.,mi 1 M. & Eob. the mainteimncc of an infant out of the 
26.3 ; 2 Tyr. 441 ; 2 L. J., Ex. 237. income of a fund doi ‘s not prcvmit the court, in a 

T, . „ X .r, , . subsequent pwjcccxlhig in vvliieh the title fo the 

Bond to replace Stock— Separate Breaches. ]—• principal comes directly in question, from making 
A. advanced to B. bank stock, for which B. an order negativing the infant’s title to the fuu<b 
, executed a bond conditioned for the replacing of Kaundees v, lAutiee, Cr. <Si Ph. 240 ; 10 L, J, Oh 
stock on a day certain, and the payment to A. 354. Affirming 4 Beav. 1 15. 
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execution of a pow'er io make leusi'.s, dd'midant 
pleaded a speeiul vcrdiel and judgnu'id, under 
which the leases made under the powei were 
declared void. Temple v. IhCt'nnjiuss, Bep, 

If inch. 275. 


Verdict in Action of Grim. Con.--»BiYorce 
Suit,] — A verdict obhiined by a, husband in tin 
aetioh of crim. con. aeainst 1 he allee'cil adulterer. 


11 Price, 343 ; 13 Price, 715. 

Trover— Money had and received.]— A judg- 
ment for the defendant in trover is not a bar to 
an action against him for money liad a, ini 

received for the [daintiff’s use. v. { amphell, 

3Wils.240. 8ee AVcA'/u/u/ v. Johnson, !5(b B. M5, 

Set-off in another Action.] — A. liaving obtained 
a verdict against B. in a case in whicli B. ph'adi'd 
a set-off ^Held, that B. was estopped from suing 
A. in another action for the subjeet-mnitcT of the 
set-off. East mure X. Ilcewes, 5 Bing. (.N.C.) 44-4 ; 
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TJnskilfuiness in erecting Kiteken Bange— 
Blaintiff ixaving paid no Estoppel. ] — To an 
action against the tlefendant tor nnskilfally 
erecting a kitchen range in the plairitilfri hoxise, 
he ijleaded that the plaintiH: ought not to be 
admitted to allege that lui did not use due skill 
in constnieJing the range, because, after the 
supposed grievance, tlie now defe7idaiit corn- 
ineiHjed an action, against the now plaintiff .for 
W'ork and labour in constinctiug the range, and 
for 'the. i)ric.c thereof. a.nd that the now plaintiff 
pleaded ])ay merit of money into court, which 
the muv defendant took out of court in full 
sat isfactioii : — ■Held, that the plea did not amount 
to an estoppel, and aff{>rded no answer to the 
.-action. Rhide v. Rurhidye, 16 M. & W, 598 : 15 
L. d., Ex. a09. 

Warrant—lfegligent Representation— -Estop- 
pel. ]~-Goods were in IS 75 stored by brokers 
■with whartingers, who issued a -warrant for the 
same. In 1885 the servants of the defendant, 
wlio liad taken over the wharf and business, 
delivered tlie goods by mistake to certain })ersons 
instead of gnods to which tliey wci'e entitled, 
and th(^ d(‘fendant was mh ma\le aware of the 
mistake. Tlie warrant laid heeu negotiated, and 
was in, January, 1886, iutlie possessioii of B.and E. 
In that montli, no rent having been paid for the 
goods siiiee 1880, tlie defendant wi’ote two letters 
to the plaintiff, who had previously taken over 
thti business (.>f the brokers and carried it on 
!Lind(u' I heir nn.me, infomiing him, as the siq)[)Osetl 
holder of the warrant, and as the [)erson pre- 
vsumedly intm’ested in the goo<ls, that the goods 
were in haml, that rent was <hie,and that, iniloss 
it was paid, the goods wouhl be sold to cover the 
amount, flue. Tlie ])laintiff made no reply, but 
ai t.ervvai'ds, and in cousequenc.c of receiving these 
letters, he bought the wanniit from B. and E. 
and a,p])!ied to the defendant for the goods, when 
the f'lefendant lirst discovered that they were no 
longer in Ids possessi(,)n. In an action to recover 
ilamages fur a wrongful conversion of the goods : 
— .Helti, that the defendant was liable, being 
«stopj)ed from denying that he had the goods 
.spiM-hied ill the warrant, because he laid hy his 
aiegligenr misrepresentation led the ])laint‘iff to 
belie VL‘ tlm.i the goods were in his possession, and 
.■Hiu^h misre}> resell tat ion was the cause of the 
plaintiff's loss, the ]>laintiff having purchased the 
warrant in con.so(pience of the same. Settni v. 
Xf/four, 56 L. I'., Q. B. 415 ; 19 Q. B. D. 68 ; 57 
L. T. 5-17 ; 85 W. IL 749—C. A. 

Judgment in rem and in personam— Distinc- 
tion,] — The distinction between a judgment in 
rein and a judgment in personam is that the 
judgnumt in rem hinds cvcryljody, tliough not 
parties to tlie litigation ; the judgment in per- 
sonam liinds parties and privies.' v. 

ddof/o, 29 J.. J„ Vh. (;57 ; 82 Ih. 2-19 ; 1 H. ck; M. 
395 ; 8 L. T. 61 ; II W. 11. 418 ; i) Jur. (N.8.) 408. 

A judgment in rem is an adjudication upon 
"the status of the thing adjudicated upon. 
rJammrfl v. Srwdl^ 8 H. L .H. 617 ; 5 Ilh 728 ; 27 
L. J., Ex. -Id 7 ; 29 Ih, 850 ; 2 .L. T. 7‘)9 ; 8 W. il 
689. Afid cols, 41 1, 412. 

The se.iitence in a foreign court of admiralty, 
deci’eeing a ship to be lawful prize, is conclusive. 

V. Cortudius. Shower, 495. See iNTEU- 

a^ATiox,A.h Law. 

An order to wind u]) a com])any is not a juilg- 
arieut ill rem, and if mmle improperly is not 
bimling on Btrangers, Bowling atul WeXby'n 


iii 

fJontmot, In re, 61 L. J., Oh. 427 ; [1895] 1 Gh. 
668 ; 72 L. T. 411 ; 48 W. R. 417. 

As to domicil, see Conchd v. Conelia, 56 L. J„ 
Oh. 257; 11 App. Gas. 541 ; 55 L. T. 522 ; 85 
B. 477; and INTERNATIONAL LaW. 

Judgment obtained by Brand.] — See JuDa- 
MENT.' 

8. Against what Parties. 

Same Parties.] — A judgment is conclusive 
between the same parties. Kinf/nton'n {JDn.elwes 
of) Ciuo, 2 Sm. L. Gas. 718 ; 20 How. Ht. Tr. 587 : 
Beg. V. InhnJjitants of ITarlington, 4 E. k B. 780 ; 
Oiitram v, Morewood, 8 East, 84G. 

A judgment obtained by A. in an action for 
use and occupation, against B. and G., is no 
evidence to charge B. in a subsequent action 
brought by A. against him' alone, for the use 
and occupathm of the same premises for a sub- 
sequent period. C?bnfitg v. Tanered, 9. M. & W. 
438; II L. J., Ex. 109. 

But a judgment in a former action for use and 
occupation between the same parties, given in 
favoui- of the plaintiff, is evidence of the defen-* 
danPs having occupied, but is not conclusive. 
Jones v: Beg Holds, 7 Gar. & P. 885. 

On a,n issue whether the churchwarden ought 
to be elected liy the select vestry, a record of a 
ti'ial between the hrrmer churchwarden and 
another pei’son is admissible. Berry v. Banmr^ 
1 Peake, 212 ; 8 R. K. 674. 

Iji ejectment for lands in Kent, the plaintiff’s 
case depended upon shewing that the lands had 
been disgavcllcd b}'- a private act, which was 
alleged to have been passed in 2 & 8 likhv. 6. 
The act, after proper search, could not ho found. 
As secondary evidence of its contents, tliere was 
produced a,u otfice copy of a. special verdict 
returned upon the tiial of a feigned issue in 
H. T. 18 tk 14 Gar. 2, wherein the jury found 
that, at a q>arliamont, ^c., hohlen, iXc., it was 
enacted, &c. The act was then set out, whereby 
certain lands in Ixent, including some held by 
wane disgavelled. There was evidcjice to 
identify the lands witli those hehl by a person 
of that name at the time the act was stated to 
have [lassed : — Held, that the special verdict, 
being res inter alios acta, was not admissible per 
se, ami that it -was not receivable as eontaining 
an authenticated co])y of the act, inasmuch as 
it was strictly the iiiiding of a matter of fact, 
not ju’ofessing to set forth a copy of the act 
according to its tenor, nor stating the title of 
the act so as to identify it with Hie lost act, 
Boed. Bo eon Y.Brydyes, (> Man. A G*. 282 ; 7 Scott 
(N.R.) 838 ; 18 L. j.,'G. P. 209. 

To a replication taking issue, on a jilca of a 
public right of wniy to a declaration for trespass, 
the defendant rejoined by waxy of estop] lel, that 
P. and otliers, being seised in fee of the locus in 
(juo, were indicted and convicted for a anisanco 
in obstructing the way, ainl on ])roof of the 
abatement were iiued ; and that- tiie }>laintrff 
afterwards took iiossessioji of the land as ti'iiKiee 
for P, and others, and was inior in estate to 
them, and that the defendant xvas one of the 
prosecutors of the indictment Held, that the 
rejoinder was bad, the indictment not ojierating 
by way of estoppel on. the ])laintiff. Petrie v. 
Kutfail, 11 Ex. 569 : 25 L. rj., Ex. 260. Ami see 
Ilaeliing v. I^e, 9 W. U. 70. 

Where .in an action improperly brought against 
an administratrix, she pleaded in abatement that 
othc.i*s were jointly liable, which she failed to 
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prove, in consequence of which the plaintiff 
recovered a verdict, with one shilling damages : — 
Held that such a verdict did not amount to 
satisfaction, so as to bar the plaintiff from 
recovering against the others. Godson v. Smithy 
2 Moore, 157 ; 19 B. B. 553. 

All Parties to Suit.] — All original parties to 
the suit, or those that are made parties thereto, 
or to the decree, of full age, and such as claim 
under them pendente lite, are regularly bound b}’ 
the decree. Style v. Martin^ 1 Ch. Ca. 152. 

Persons not Parties to Agreement.] — A decree 
for the execution of an agreement to inclose a 
common, parties having an interest in the 
common, but not parties to the agreement, shall 
not be bound. Thirvefon v. Collier, 1 Ch. Ca. 48. 
Anon,, 3 Gli. Rep. 13 ; Nel. 79. 

Becree against Lord of Manor not binding on 
Copyholders,] — A decree against the lord of a 
manor will not bind copyholders in fee or free- 
holders for life where the}’- are not parties. 
Poore V. Clarhe, 2 Atk, 516. 

As between Copyhold Tenants themselves.] — 
How far tenants of manor, who are not parties 
to decree against other tenants shall be bound 
by it. Proivn v. Howard, 1 Eq. Abr. 163. 

Becree in Chancery on Matter of Bight.]— 
Decree of Court of Chancery determining matter 
of right, is good evidence of that right as to all 
persons claiming under party against whom 
decree was made, though at ever so great a 
distance of time. Porouffh v. Whiehcofe, 3 Bro. 
P. C. 595. 

Beal Estate Abroad — Unregistered litigants,] 
— A judgment in a suit between A. and B. in 
respect to real estate in Natal registered in C.’s 
name as purchaser, holding the transaction 
fraudulent, is res inter alios acta as to C., in a 
subsequent suit by A. against C. Xafal Land 
and Colonization Co. v. Good, 5 Moore, P. C. 
(N.S.) 132 ; L. B. 2 P. C. 121 ; 16 W. R. 1080. 

Incumbrancers’ Suits — Consolidation. ] — 

Several incumbrancers’ suits having been con- 
solidated, a decree was made in them all direct- 
ing certain incumbrances to be kept down, and 
the several plaintiffs’ costs to he added to their 
debts : — Pleld, that a party to one of the suits 
was estopped by the decree from disputing the 
validity of one of the incumbrances diiccted to 
be kept down. Ford v. Tynfe, 3 N, R. 559. 

Where same Person practically both Plaintiff 
and Befendant in Pirst Suit.]— The defendants 
pleaded in bar to an action to recover a penalty 
for breach of 21 Geo. 3, c. 49, a judgment in 
favour of a thix’d party for .the same penalty. 
That judgment was obtained in an action which 
was commenced in tlie name of R., with his 
consent, while the plaintiff's action was pending, 
pid W'as carried through to judgment by the 
intervention of a solicitor employed by the 
defendants and without the intciferoncc of B. : 
it was commenced for the protection of the 
defendants from any action brought or to be 
brought ixi respect of the penalty claimed in it ; 
and also for the p)urpose of taking the home 
secretary’s opinion whether he would rexnit the 
penalty : Held, that the judgment recovei’cd 
was no bar to an action for the same offence by 
„ a, different plaintiff. — By Brett, L*J., on the 
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ground that the judgment had beexi rc'ctivennl 
in an action in which t]icj)rescnt defendants 
were, in truth, both })Inintiils and dcfeiuhiids. 
By Thesiger, L.4., on the ground that the judg- 
m'ent had been ol)taiiK‘{i by covin and (‘ollusioju 

By Cotton, b.J., on botli grounds. 

atone w Briqliton Aquarium. fh.,4.S b. d., Mx.:i73 ;• 
4 Ex. 1). 167 ; 40 Ij. T. 473 ; 27 W. .R, .52,3— (1. A. 

Privity by Act of Law.] — lii n'phivin ludunH'U 
the assignees of ,a bankrupt. ( \vho w.as tornuM'iy 
tenant to A.) and the bailiff wiio (list raJncil, one 
issue was wliethcr tlio assignees \vei‘e ttmaids to* 
A. A verdict against the assigjices on thi.s issue 
is conclusive as to the tenancy of the assigntvs 
in an action b^^ A. for I’ent. Ilaneock v. 11 elalu 
1 Stark. 347, 

Action by assignees of a bankru])t for goods 
sold by the bankrupt ; and upon an a<‘eount 
stated with the assignees : ])lea, a former aetioii' 
brought by the bankrupt, upon the sam(‘. }»rouiises, 
before his bankruptcy, and still })ending : — Ib’ld, 
that the plea was bad ; tirst, because the former 
action could not be ])rought. upon tiu; aeeonnt 
stated with the assigiu’es ; secondly, lu'eaiise the 
assignees could not continue the foi'iuersuit eviar 
if they wished it. Jtiqqa v. 7 D. A R. 109 ; 
4 B. A 0. 920 ; 4 L. j‘. (o.s.) K, B. 58. 

Privity of Estate.] — An unsat islied jiidgnu'nl 
recovered by a vestry for the (‘x})enses of pa ving 
a street imdei* the meti'opolis ioiad nianugenu'nt 
aiffs against a former own(*r of (enmnents, is 
bar to an action for these exjamses against a, 
tciumt. undo]’ a, succeeding owner of llu' lenc"* 
ments. Jtermondsoi/ Veafrq \\ Jlaman/, 10 b. tf., 
C. B. 20(t ; b. R. 6 b. V. 217 ; 21 b, T. 129 ; R> 
W. R. 771. 

A jutlgmcniof ouster against om* eorpiU'ator is 
conclusive evideiuxi against, au<»tlier who <leriv<»H 
title under him. Jlmr v. Vork. Corporation, 5 
Term Rep. 66. 

In an action by A. and Ik, for diverting water 
from their works, it appi'ared thal A., whmj irt 
the sole possession of tin* saiiu* works, had 
brought a former act, ion for .1 similaj' injury, 
against the same dd'endants, in vvliidi lu-' iuuf 
recovered a verdict and judgment against theni; 
and it being pj’oved tha,t A. and R. Wiux* in pos* 
session of tlic same works : — ^Ibdd, lliat this was 
abundant prima, fa<ae (‘vithmee, that lla^y wtu’e 
privy in estate to the fornuu* })lainnn; and that 
the verdict and judgment in tiu) fonner action 
were admissibU', against the same defendjints in 
thisaction. JtlaliemoreY. Glamorynnahire t*anal 
Co., 2 0. M. & R. 133 : I Gale, 78 ; 5 Tyr. 603. 

A suit was institxxted in tlii' Court of t'hanei»ry 
by the plaintiffs on behalf of the.mselves and a, 11. 
other occupiers of lands and tenexnents within 
Epping Forest, against the lord of a manor witliin 
that forest and two grantees from tiuit, lord of 
part of the wastes of the manor. 3'h{‘ plaintitfo 
claimed to be entitled to riglds of common ovef 
the wastes of the manor, and a]l(!ged that the 
lord of the manor in (juestion iiudosed or atiiluj- 
rised the iuclosine of huge piU'tioiis of the wa, ste, 
so as to interfore with the .right, s of common, and 
had granted other portions (3' t!u.i waste to persmiH 
who made similar ineloNuies, and that, such 
persons were too nimuTous to be uuule parties to. 
the suit, but were sutlieiently nprestmted ijy the 
two grantees made chdendani s t hereto. A decree 
was ixiacte establishing the right of common 
claimed, and granting an injuninion. After the 
judicature acts came into opera.tiou the same 
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pliliutiffs a supplemcTitjil statement of claim ‘ Conversion of Leaseholds into Fee.] — A 

against a,iiotiier grantee from the same lord, judgment inter partes is an estoppel against- 
seeking to have tlui benefit of the decree against privies in estate only where the estate has been 
him, ajjd an injunction : — Held, that the defen- acquired by the person sought to he estop})ed 
dant was boumi by the decree in the suit so that subsequently to the date of the judgment. The- 
he could not litigate the right of common thereby conversion of an existing renewable leasehold 
established. Mvcc/w v. Gellatly^ into a fee farm grant is not tlie ac<p.usition of a 

45 Ij. d., t'h. 7<S.S ; B Hh. I). (>10 ; 24 W. It. 1059. new estate for this purpose. ])e 2inr(jJu}\^ Estate., 

Hel<l also, that the proceedings for enforcing In re^ [IBOtJ] 1 Ir. ii. 274. 
the decree against him were not merely supple- 

numtal, but in the nature of oriu'innl pi'occediiigs. I'ersons whose Interests not quite Identical.} 
Ih. See also Mpff. v. JJJnrJinioro, 2 Den. 0. C. 410 ; — parties litigate a question in a court of com- 
21 L. J., M. C. 6i) ; !(> Jur. 154. petent jurisdiction, and a final decision is given 

thereon, such parties or those claiming through 

Decree against Lessee — Surrender to them cannot afterwards i;e-open the same question 

Beversioner,]' — A decree against the lessee, and another court. 4 his resti'iction does not 
all edaiming under him. He surrenders to him- extend to other persons whose interesr is almost 
in reversion who was held to be hound bv the identical with that of one of the parties to the 
decree for so long a time as the lease wonkfliave if they do not actually claim through 

continued. Chapman v. Toth. 61. T W ^ 

Person assisting to pay Costs in former . . _ . . . . ^ 

Action.] — I)ebentures issue<l bv an American Will — Construction Decision in respect of 

company \mr\n)V\vA to ])e ehargcnl on land in another Fund— Person interested, but not Party 
Mcxi<u), and w(.‘, re secured l)y a 1 rust deed dated accepting Benefit of Decision.] A person 
March 10, hS88. The debenture-holders liad interested under a will who has acccqded, 
power under the deed by special resolution to reference to a particular fund, the beueti,t of a- 
sanction a;ny modilication or (iompromisc of their construction put on the will by the court iii a,n 
rights against Hie company or its property. Jn action to which he was not formally made a 
18S9 an English (‘onqiaiivVas fonniHl, to which which he had full knowledge, is, 

all the assets and liabilities of the American the absence of special circuiiistauces, bound 
conqiany were, subject to the debentures, trans- by the decision of the court, and the court will 
ferred by a notarial deed of tirinsfer dated n,llow such a perron to ilispiitc its decision 

May 11, ‘1889, and tlie English company cove- commencing a fresh action in respect ot 

minted to iiKlcmiiifv the American oonuiany fund arising under the will under a 

against, all claims a, ml Iial>i]ities. Kegist rat io‘n dhtcTent interest 

of the t.ransfer was, according to Mexican law, ir, Uillimso/i v. JUad(% Uii .L. J., t.h. 

necessary to complete the title of the Kngiish ^ Oh. 788 ; 7o L. i.ITa; 4a w . IE 

company, ami such registration was not com- 

pletwl imt il 22n.l Sei.kri.lK.,is \S'.> I . At a mefttin- Tmstees not Parties to AdmiaiBtration Suit.! 


Trustees not Parties to Admiaistratiou Suit.} 


of tlK'. <lekwnm-e-iK)l. m ,n the Amenean con.- of to them for thS 

puny, yy or. Mare . -( I Sh a spoca resolution , ^ J 

was . ..ly passe.1 that, idl the .UKhts ot the 

.lehen .. v-l.<.iaersaK,n,.st heyner.eauco..nm.y suit to which they arc Bob 

should ho eompronns.;,! hy the uece.ptance of . g j o,.,iers are irrosuhu'. 

t 5 • 7" /'tr T' f <='™P’^«y- t. sketfb^Um, L. R. 3 H. L. lU. 

,ltie }damtr{is, who were debenture- holders in •' *' ’ 

tlui American (‘ompany and op()oseti to the Orders in Administration Suit — Maintenance.} 

lysolution, di<l not: atttmd the meeting, and »-,A testator, in 182B, directet I hivS trustees to apply 
brought an action aga,iust the Ameri(‘, ail coirqiany such part of a moiety of the surplus routs, as 
to recover interest due in respect of their deben- they in their discretion should see tit, for the 
tures. On ,hdy 3, 1891, judgment was given for maintenance, &c., of his younger children during 
the plaint ilTs on the ground tiiat the resolution hi^ widow’s life, and, at her decease, to pay them 
was not- binding upon them. The English com- i^oOOi. apiece. Subject thereto, A. B. was abso- 
pany assisted the American company in their hxtely entitled to the estate. In a suit for the 
action and paid their costs. 4’he plaiiitiifs then pmiorrnance of the trusts, the estate was sold, 
brought this action against the English company, and a fund was set apart to provide for the 
t.he trustee, ami the debent ure-hohlers’ eonunittee widow’s dower, which was ordered to be cliarged 
nnde.r IIh; trust deed, to enforce their charge with the legacies, payable at her death, and 
against the laml in Mexico II ekl, that the a. B. was (ieckired entitled to the remaining 
English company, not having been parties to Hie fund. The widow died in 1854. and no provision 
action against Hie Ameri(;aiM‘.ompany, were not having been made for the children’s maintenance 
estopped by the judgment in that action, not- midei" the discretionary direction, a younger 
withstanding the assistance tluw had given to child sought to obtain, payment out of the dower 
the Ameri(%an (umipany ; tfiat- the English com- fumi^ bxxt the court hcUl, that whatever his‘ 
puny wert‘ mg bouiul as privi(;s in estate”of rights may be, they had been concluded by the 
the American eonqiany, inasmmdi as there was previous orders made in this cause, Licdey y, 
at. the time of the prior a<dion no charge on the Jfardhaj^ 21 Buav. 227. 
land binding ac‘cording to the laws of Mexico, 

the plaint ilts merely se(4dng in Hmi action to Bepresentative Class — Bight Fairly Con- 
cnfor<H‘ a personal cla.im in tins e.ountry against tested,]— When a general right is fairly cmi- 
th<', American company. ,J/cm///H7c Innudment teste<l and established against a nqiresentative 
and (fpnnral Traat {\k\\ Eirnr Elafn Tnnd Loan class, parties not actually parti<is ai’e still bouml 
and Ayonry Co,, 63 \i, J., <‘b. Bihl ; ("1894 | 1 Ch. by representation, so far as the general right is 
578 ; 8 H. 791 : 70 .E. 'i\ 131 : 42 W. it. 365. tried and established, tkmvrs Commmionon v. 
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Oellaily, 45 L. J., Oh. 788 ; 8 ,Ch. D. 610 ; 24 
W. 11. 346. 

foreclosure iuEugrlaud — Bill for, iu Ireland.] 
—A mortgagee of part of estate in Ireland files 
his bill of foreclosure in Coui't of Chancery in 
England, and obtains the usual decree. A mort- 
gagee of other part of same estate files bill of 
foreclosure in Ireland, and on hearing of cause 
desired that decree of English chancery might 
be read, to intent that decree in Irish chancery 
might be made agreeable thereto. But refused, 
because ])rcsent plaintiff, though defendant in 
former cause, was not, brought to hearing in that 
•cau.se, and consequently was no party to that 
decree, .Everard v. Ashton, 3 Bro. P. C. 561. 

Charitable Gift — Decree distributing among 
^Parishes.] — A testator devised his real estates, | 
in trust to dispose of the rents for the benefit of 
the poor of the city of K., and the limits and 
precincts thereof. The trustees having applied 
the rents for the benefit of the poor of one only 
of the parishes in the city, an information was 
iiied on behalf of two other parishes, claiming 
to participate in the charity, and a decree was 
made in 168(4 directing that the rents should for 
ever thereafter be divided amongst the ihree 
parishes in certain pro])ortions. In 1 808 an in- 
formation wa.s filed on behalf of a fourth parish, 
for a similar purpose, and that parish was decreed 
to be entitled to a share of the rents, in the pro- 
portion of its extent and the population of the 
throe other parishes ; bnt the proportions, as 
between those parishes, were nob to be altered. 
An information was afterwanls filed on behalf 
of one of those three parishes, claiming an in- 
creased share of the rents, on account of its 
population having increased more than the popu- 
latioii of the other parishes. But the information 
was dismissed, the decree of 1680 being final. 
Att.- Gen. v. llochestcr Carjjoration, 6 Sim. 278, 

Debt due by Decree binds Heir with Assets.] 

- — A debt due by decree in equity, thougli but a 
personal demand, will bind the heir or devisee 
having assets, and such heir or devisee refusing 
to perform a tlecree against him, will be subject 
to an attachment. Conno?* v. JJrowne, 1 liidgw. 

P. C. 131). 

Actions by Persons in different Capacities.] 
— An action by an administratrix for damage 
caused to the personal estate of ' the intestate 
through the negligence of the defendant in 
causing his death, is not broiiglit in the same 
right as an action under Lord Campbell’s Act 
k 10 Viet, c 93), to recover compensation to 
the family of the deceased for his death, and an 
admission in the latter action creates no esto 2 )pel 
in the former. Eeqyoft v. G. A". i?y., 45 L. J., 

Q. B. 557 ,• 1 Q. K D. 599 ; 35 L. T. 334 : 24 
W. K. 784. And see Jlacking v. Lee, 9 W. E. 70. 

Feme Covert.] — Feme covert not entitled to a 
day’ to shew cause against a decretal order, as an 
infant ; but it is biiiding till reversed. Bnrlie v. 
Lh'oshie, 1 Ball k B. 503. 

A feme covert is as much bound by a decree as 
a feme sole. Ih. m'2. An(l tier Turner, 
2 Le G. M. k G. 28 ; 21 L. J., Cli. 422, 

Husband and Wife — Action by.] — In February, 
1881, Mra.^N., by her next friend, brought an 
action of iV. v. K, against her husband for specific 
performance of an ante-nuptial agreement to 


—By Record, 

settle on her a share of property given to her Ivy 
her father’.s will. In March of the same year the 
i husband brought the action, y. v. X. in Ins own. 
i and his wife's name against the trustep uL her 
I father’s will for an account of the said share. 
I The timstees in their dcTenco pleaded that the 
; plaintiff’s right to an account (Ic])cndc<l u[)on 
! the facts which were in issue in the actioji of 
1 y. V. jV. Before the hearing of 37 v. X. jiidg- 
' ment was delivered in -V. v. A7, establisldng Mrs. 
K.’s right to a specific performance of tlu' jign^c- 
ment to settle : — Held, tliat the action of 37 v, X. 
must be regarded as that of the Inis band alone, 
and the judgment against him in 37 v. 37 was 
an estoppel in fact to liira setting up any right to 
an account of the share which that judgment had 
decided did not belong to him. Defries, In re, 
lYorton v, Leeij, 48 L. T. 703 ; 31 W. E. 720. 
And see col, 40*6. 

Held, also, that the pleading of the pendency 
of the action prevented aii}- failure of the 
estoppel from the judgment not liaving Ixrnu 
pleaded. Ih. 

Executor’s Claim-Priority of Charge.] — A. 
and B. had charges on a plantation anO tine 
slaves, hi 1834 an issue was tendered in a. suit 
between them as to their priority on the. slave 
compensation money. B. withdrew his claim, 
and the bill was, on motion, dismissed sixteen 
3 mars afterwards, when the witiios.ses were dead. 
B.’s executors raised the same question of priority 
in regard to tlie plantation itself : — Held, that 
they were concluded by the transactions of 1834. 
JBushhy V. ElUs, 17 Beav. 279. 

In Creditors’ Administration Suit,]— -In a 
creditors’ suit for administration of tlie real and 
personal estate of a testator, a judgment tv.- 
covered against the executors (who were also 
trustees of the real estate) is prima facie evi- 
dence of a debt as against the persons iut(.u'e.stcd 
in the real estate ; but they will be at liberty to 
adduce rebutting evidence. Ilarreif v. Wilde, 
41 L. J,, Ch. 698 ; L. E. 14 Eq. 438 ; 27 L. T. 
471. 

Ejectment— Parties not in Possession.]— A 
]3laintiff in ejectment, wlio enters judgment by 
default against several, is not estopped by the 
record from shewing that some of them were not 
in possession, aiifl were xumeccssarv ])arties. Le 
Clerey. Greene, Ir. E. 7 E(p 371 ; 22 W. E, 428. 

Validity of Execution.] — The right of an 
execution creditor to enforce an execution against 
the estate of a bankrupt depended on whether 
the bankrupt had or had not been a trader. In 
an action by the creditor against the sheriff for 
wrongfully withdrawing from ixosscssion of the 
goods w'bich he had seized und<u‘ the execution, 
judgment passed for the sherifi;, on the ground 
that the bankrupt was a trader, and that' there- 
fore the goods belonged to the triisteo in ]>ank- 
ruptcy Held, that the creditor w'as precluded 
from raising the (luestion of the validity of his 
execution in an a])plieation against tluhniHiee 
in the court of bankruptcy. ILirper, Er parte, 
Bremner, In re, 44 h. J., Bk. 57 ; L. E. 10 Oh. 
379 ; 32 L. T. 317 ; 23 W. 'll. 433. 

Order iu Administration Suit— Subsequent 
Petition.]-— A testator direcied his trustees to 
hold certain real and residuary personal estate 
upon trust, to pay thereout to his widow for life 
such an annual sum as, together with the income 
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of a settleil fund of 10,000/., shall produce to 
lier a clear annual income of 1,500/., and de- 
clared that “no deduction shall be inade from 
any of the ic^cuacs pdvon by tin’s niy will for the 
legacy tjix, ^or any other matter, cause, or thing 
whatsoevcT', 1 he testator’s estate had been ad- 
ministered by the court, and by orders made in 
18()1 and ISt;;!, the trustees had been directed to 
pay the annuity to the widow during her life, or 
until further order, free of all deductions except 
income tax. On petition by the wid<.nv, in lks2 
that the inenme tax, which had been deducted 
fioin. hei annuity tluring the previous years 
might be repaid to her 'out of the testator’s 
estate . -Held, that the orders of 1861 and 1863 
'were final ns to the rights of the parties, and 
could not now be reconsidered. Pearetli v. 
Marriott, 52 L. J., Ch. 221; 22 Oh D 182* 
48 L. T. 170 ; 31 W. K. 68. ’ ‘ 

Contracts of Indemnity.]— A judgment in an 
action inter partes is ordy binding on the parties 
to the action and those claiming under them, i 
excetit in a case whei’c there is an exj)ress con- 
tract by 0. to indemnify ib .agaiiist an action 
brought, against liim by A. In siu6i a, case judg- 
ment in the iiciUm by A. against lb will be cou- 
einsive in ;in action by lb against, 0. uj)on the 
contract, of indemnity, because that is the real 
meaning of such a cmitract. Parker y. Lewis, 
43 L.,b, Oh. 281 ; L. lb 8 Oh. 1035 ; 29 L, T. 199 • 
21 W. ib 923, 928. 

A. had guaranteed I he payment to lb of two 
bills of exchange accepted by 0., and afterwards 
handeit over tiie a, mount of the bills to lb A 
fiat having issuetl against 0,, his assignees, in an 
action, recovered tile money' from Lb', as having 
been paid l>y way of frmuiulenf, preference. In 
anmdion by P, against, A. ujxm tlu^ guarantee, 
A. picmled that 0. jand, and .lb received the 
money in satisfaction of the bids ; which allega- 
tion was tinversed :-™lfeld, that the verdict; and 
judgnu.mt in, the action ]>y tlui assignees a.gainst 
lb, although evidence to ex])laiu the transae.tion, 
were not conclusive aga,ii!st A. lliat the moiuiy 
hail been jveeiw'd by P.. to the use of the 
assignees. J^rite/at rdt v, .7/ite/i(U)ek, (5 I\Ia,n. & (b 
151 ; 6 Scott ON. lb) 851 : 12 L. 3., C. P. 322. 

In an iicticin on a bond t«> sa vc t he plaintitf 
harmiiJss t nun any loss he might incur in ])eing 
mirety for S., who had been appointed collector 
of taxes, tin; detendint ])h?aded non damniti- 
catns: to which tlie })laiiitin; replied, “that, 
during the time S, was collector there came to 
his liands as sueh (JoLlector huge sunrs of money, 
amountiiig in tlie whole to 500/.,” and alleged 
tliat S. had not duly ])aid the sums to tiic 
reeciyer-generrd, <»f taxes, ]>y which th.c phiintiif 
Was toi’ccd to pay to tlu' recajiver-general 500/., 
and, had so ineuru'd loss Held, ' that a, jtulg- 
ment \vhi(jh was signed against tin* ])Iaintilf in*^a, 
«uit against, him by tin* rceeiv<*.r of taxes for the 
money so diu^ frtun S., was not evid<.‘nce against 
fhc delciniant, of tin; jinumnL tlu; })laintiff had 
been obliged jo pay through tlie ilefault of 8. 
Jii/a/ V. Aorwar, 4 (!. P». 884 ; 17 J,. J., C P 23 ’ 
llJur. 824. ’ 

loiat Contractors or Debtors. ]~0ne of three 
joint covenantors gave ;i bill of exdiange for 
part of a deL>t stamred by a covenant, on which 
bill jiidgmetp. was recove.re<i : — Held, that such 
ju<ign,n.;nt was no bar to an atit.iou on the 
covenant ag'ainst the three, Huch bill not, being , 
averred to have been accepted in .sat isf action j or . 


to have produced it in fact. Prake v. MltekelL 
3 East, 251 ; 7 K, R. 449, 

The defendant being jointly intercstcil with 
W. Co. in a contract in respect of which tliey 
were indebted to the plainti;ff, the plaintifC re- 
covered judgment against VV, & Clo. W. & Co. 
after’wards became bankrupt. The plaintiff 
prove<l against their estate, and then brought an 
action on the contract against the defendant 
Ideld, that the judgment obtained against W. & 
Co. was a bar to the action. Pendall v. /la mil- 
ton, 48 L. J., C. P, 705 ; 4 App. Gas. 504 ; 41 

L. T. 418 ; 28 W, R. 97— H. L. (E.) 

Partnership debts are not necessarily joint as 

w’ell as several, the liability of the estate of a 
deceased partner on a partnership contract being 
based on the ground that where there is no sur- 
vivorship of interest there ought not to be sur- 
vivorship of liabilit^u Jb. 

A judgment (without satisfaction) recovered 
against one of two joint debtors, is a bar to an 
action against the other. J/ina v. Eoare, 13 

M. W. 494 ; 2 D. & L. 382 ; l i'L. J., Ex. 29. 

Secus, wdicre the debt is joint ami several. J5. 

A judgment recovered by one of several joint 

debtors cannot be pleaded as a defence to a subse- 
quent action against the other joint dLjbtors in 
respect of the same cause, unless the plea shews 
that the judgment was recovei'cd on a ground 
wliich ojierated as a discharge of nil. PhlUipn 
V. Ward, 2 11. & C. 717 ; 33 L. J., Ex. 7 ; 9 Jur. 
(N.s.) 1182 ; 9 L. T. 315 ; 12 W. R. U)G. 

JiL an action against one of several joint con- 
tractor.-^, he cannot plead in abatenu'nt ilte pen- 
dency of another action for the same cause 
against another co-coutrachn' ; but lie should 
ploail in abatement the non-joinder of the joint 
contraetor ; and if a second action is brought 
agjiinst all, the pendency of Hie former action 
against tlie other joint contractor may be ])lea<led. 
lletiry Y. Goldney, 4 1). ck L. 6 ; 15 M. ,.S: W. 484 ; 
15 L, J., ICx. 298 ; 10 Jur. 439. 

Wlicro; tiie master of a ship signs a bill, of 
I lading in his own name, and is sueii upon it, and 
: judgment is obtained against liim, an action will 
not lie against the owner of the sbi}) upon 1he 
same biJl of lading, although satisfaction lias 
not been obtained on the judgment against the 
master. Priestley v. AWnie, 3 H. k (1977; 11 
Jur. (x.s.) 813; 13 W. R. 10S9. 

4’w(.) [lartners, acting by one of tliein, bought 
goods, and afterwards the vendoi’, with notice 
of the partnership, brouglit an action and le- 
CDvere.d judgment against the one partner alone, 
and issued execution which was however, <le- 
feated by an adjudication of bankimpt cj' against 
liim, h.)llowed by an adjudication against his 
partner: — Held, lliat the original debt was 
mergeil in the judgnncrit, and t'liat tliere roidd 
be no proof upon it against the Joint <;sratc. 
Ilifiy ins, Mr parte, Ti/Ier] In re, 3 i)e O.k J. 33 ; 
27 b. J., Rk. 27 ; 4 Jur. (K.8.) 595 ; 6 W. R. lOfl 

— — Judgment against Husband — Action 
against Wife, a Joint-Contractor.] — lb sued 
C. N. for brea.cli of an agreement to let a fur- 
nished house for a year with the option of pur- 
chasing the fiirnilaire and eff*ects, and obtained 
judgincnt for 30/. damages. C. N. only satLsIled 
this Judgment in part, and became bankrupt. H. 
then <;ommenced an action against the wife of 
C. K., upoti the same contract and for th.o same 
breaches: — Held, that H. was properly non- 
suited in the second action : for the judgment 
already obtained against the husband in respect 
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of the same cause of aetioii must be treated as a 
judgment against one of two joint contractors ; 
anti the ordinary rule of law that a judgment 
(although unsatisfied) against one of two joint- 
contractors is a bar to a subsequent action for 
the same breach against the other joint-con- 
tractor was applicable. Iloarfi v. Wlhlett, 60 L. J., 
Q. B. 565 : [1891] 1 Q. B. 781 ; 64 L. T. 659 ; 39 
W. li. 491 ; 55 J. P. 664. 

Judgment against one of two Joint- 

Contractors— Application to set aside by Con- 
sent-Adding other Joint Contractor as Defen- 
dant.] — An apjflication was made, by consent 
of the plaintiff and defendant, to set aside a 
judgment, and to add as a party to the suit 
another person alleged to be a joint-contractor 
with the defendant': — Held, that the plaintiff s 
rights against the defendant’s joint-contractor 
having been extinguished by the judgment, the 
consent of the parties thereto could not be 
allowed to revive them, and that the a})plication 
must be refused. Hammond v. Schofield, 60 L, J., 
Q, B. 530 ; [1891] 1 Q. B. 453. 

Against one of several Tortfeasors.] — Final 
judgment recovered against one of two joint 
wrong-doers is a bar to an action against the 
other for the same cause of action, although such 
judgment is unsatisfied, but unless it is satisfied, 
the property in goods obtained by the wrong- 
doer is not changed so as to vest it in the person 
against whom such judgment was obtained. 
Hnnsmead v. Harrison^ 40 L. J., C. P. 281 ; 
B. E. 6 G. P. 584 ; 24 L. T. 798 ; 19 W. R. 956. 
Afiirmed 41 L. J., C. P. 190 ; L. R. 7 C. P. 547; 
27 L. T. 99 ; 20 W. R, 784— Es. Ch. 

Status of Legitimacy — Attorney-Creneral — 
Interest of Crown.] — In a petition under the 
Legitimacy Declaration Act, the citation of 
parties between whom and the petitioner there 
already exists a judgment of a court of com- 
petent jurisdiction upon the subject now in suit 
does not afford ground fora plea of res judicata. 
The Attorney-General is by the act a necessary 
respondent, and the court is bound therefore to 
decide the personal question of status as between 
the Crown and the petitioner. Sheddoi v. 
Attorney- Qeiieml, 30 L. J., P. 217. 

Agents or Principals.]— When an agent (his 
principal being undisclosed) makes a "contract 
in h,is own name, and the contractor sues the 
agent for breach of that contract, and obtains 
judgment against him, he, the contractor, cannot 
afterwards, upon discovery of the principal, sue 
the latter in respect of the same breach of con- 
tract, although the judgment recovered against 
the agent remains unsatisfied. Priesitcy v. 
Pernie, 3 H. & C. 977 ; 11 Jur. (n.s.) 813; 13 
W. R. 1089. 

Effect of Mistake.] — A verdict against one 
defendant in trespass upon an issue of a- justifi- 
cation of a public right of way, negativing such 
right, is evidence in an action for breaking and 
entering the same close against another defen- 
dant, who justifies under the same right ; and 
the latter cannot shew that such verdict was 
entered upon that particular plea by mistake of 
the officer, there having been no evidence given 
on either side in respect of that issue on the 
former trial ; tlie record being conclusive as. to 
the fact of such finding, though not as to the 
truth of it between other parties. Reed v. Jach- 
1 East, 355 ; 6 R, R. 283. 


-By RecorcL 

Where Public are Interested.]— -xV plaintiff 
claimed tolls throughout the port of I’adstow : 
Held, that a record of K. B,^ of 7 Ric;. 2, (>f a 
cause removed by certiorari from the maritime 
court of Aldestowe, was receivabhi for t h<5 plain- 
tiff, althouidi that cause was trespass for taking 
a ship, and the present ])]aiiitiff and <l('icrul:iut 
did not claim under either of the parties t;<» it.; 
evidence was allowtid to be giv(ui by IIh*. wit ness 
who produced it, that he liad ascm'tained Iroui 
records that Aldestowe and Padstow are difrcrmit;- 
names for the same place. Prune v. Thompson,. 
Car. M. 34. 

A right of ferry is a matter in which the faddic 
is interested, and as to which, there. tore, a vertlic.t 
or a judgment of a court of competent jurisdic- 
tion touching the same right is evidence, although 
between otlier parties. Plniy. Curcll, 6 M. & W. 
234. 

In an action by the lord of a manor against a 
copyholder, for trespassing on a free wan'ori of 
the'iord, a judgment on a quo warranto .against 
a former owner of the manor, in whicdi the after- 
ney-general confessed a prescriptive title <‘o tlie 
franchise of free warren, as appurtenant to the 
manor, is evidence for tlie jdaintitf in support of 
a prescriptive right of free warnm. (hrnarmn 
{Earl') V, ViUeimh, 13 M,. k W. 313; 14 L. J., 
Ex. 233. 

Where an information charged a usurpation of 
the franchise over the lands of tenants as well as 
demesne lantls, and the court gave judgment, for 
the defendant as to both, the record was held to 
be evidence of a prescriptiv(3 right over both, 
although the plea set forth a title over <]emesne. 
lands only, and the attorney-general canifessed 
the title as pleaded. Ih, 

A judgment in a former action against a,nothc;r 
copyholder, for a trespass on the plaintiirs free 
warren, is also admissible. Ih, 

Privity between Incumbent of Benefice and 
Patron.] — An incumbent who comes into a Ijene- 
ficc is a privy in law to the patron who appointtirl 
him, so as to be entitled to tlie benefit, and 
subject to the burden, of the same estoppel as 
the patron. R., the incumbent of a. living, sent 
in his resignation of the benefice to tlie bishop, 
on the understanding that the resignation was 
not; to be formally accepted, nor the benefice 
declared vacant, until a date agreed ujxm between 
himself and the bishop. Before that date arrived 
R. withdrew his resignation, hut the bishop 
refused to accept the withdrawal, and at the 
time agreed upon declared the benefice vacant, 
after which the patrons appointed another incum- 
bent, Tvho was duly instituted and inducted into 
the benefice. R. brought an action against the 
bishop to have his resignation declared null and 
void. To this action the patrons of the living 
were parties, and the sole question was whether 
the resignation was effectual, and it was deindtid 
against R. that the resignation was effectual and 
complete. R. refused to give up tlu>. parsonage- 
house and glebe lands, and in an, ac.tion brought 
against him by the new incumbent, b>ran injunc- 
tion to restmin him from continuing iii wrongful 
possession of the premises and for tres|>ass, E, 
set up, substantially, the same defence as in ilui 
former action, namely, that his resignation was 
not effectual Held, that, as the (.juestion of the 
effectuality of tlie resignation was raised and 
disposed of in the former action to wliicli the 
patrons were parties, and as R. would, have been 
estopped from raising that question again in any 
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proccocling’s between himself ami the patronSj he 
was also estopped from, raising- the same question 
as a (lefcmeeagahist the iiie.nmbcnt, who, as being 
a privy in law to the patrons, was entitled to 
tahe advantage of the same estoppel. Maqrath 
V. Hdr.h'l, r>7 L. T. 8r>0. 

lord of Manor.and Corporation. ] — In a dispute 
bfitween a. lord of the iiianor and the corporation 
of an adjoining port, as to the right of foreshore, 
a decisiuii betwt'.en the paities in an action tried 
150 years a,g('), followed by a long enjoyment on 
the part of the wnnner, and long acquiescence on 
the part of the loser, is prima facie binding on 
the latter. Toml'nie^ Mv parfe^ Wldfon-cum- 
Tnmlei! Manor, hire, 28 L. T. 12 ; 21 W. R.4:75. 

Partners — Judgment against One — Action 
against other Partners Barred.] — An unsatisfied 
judgment against one joint contractor on a bill 
of exchange, given, by him alone for tlie joint 
debt, is aljar t(.) an action against the other joint 
cont ractor on, the origi.nal contract. The plain- 
tifl’s sold goods to a f»airtnershi}) e.onsisting of the 
defendant and W. After the sale t]u^ })artiiership 
’was tlissolve<l. 'FIk^ plaintiils, who were not 
aware of the dissolution, drew bills for the price 
of the goods, whleh were muiejjtod by W. iu the 
parl'iiersliit) minuvl, 'Plui plainlitfs sued VV. in the 
partnership munod on the bills, and recovered 
jmlgment, which was not satisfied. Tlie plain- 
tiffs a{:tcrwa,rds surul the <lefenda/nt f<.)r tlje price 
of the gooils : — Mehl, that, the ease was within 
tlie [)rinci[)le of Kendall v. Ifamllion, (col. 
4{K>), and the judgment against W. on the 
bills was an answer to the action. JJmJie v, 
M'deheU (8 Mast, 2“)} ; 7 R. R. 1 11)). distinguished. 
Kamhefort v. (.-hapman, L. .1., Q. lb '(539; 19 
il B. '{), 229 ; 07 1.. T. t.;2r> ; ;ir>' W, U, 8H8 ; 51 
d.lMoo. 

Proof against Estate of One — Action 
■against other Partner.] — Although by the law 
us settled by Khtf/ v. Z/oare (12 Mee. A W. 191) 
and allirmed by Kendall v. ILrrrlwn (1 Apj). 
(.'as. fjt)!), a judgment obtained against one or 
more of thi( members of a firm of eo-eontinetors 
predinle.s ricourse to any oilier person not Joined 
in the m.diom an exception to that rule has been 
long established in courts of equity — mimcly, 
that a surviving partner, or tlie estate of a 
dceeiised ])artner, is still liable to ereditors of the 
partnership. J/odqron, In. re, Jieeheft 'v. Kanai- 
.dale, 55 I,. A, Ch. 241 ; 21 Oh. I). 177 ; 54 L. T. 
222 ; U W. 11 127--0. A. 

Executors of Executrix de son tort.] — J. being 
indebted to th(‘ plaintitf in the sum of dicfl 

on November 2, 1882, intestate. His widow, A., 
wi t Ik mt obtaining Id ten's of administ.ration, inter- 
imnldh'il with his assets, ami tlu* })IaintlfT having 
sued be.r as t'xi’cutrix of her husband .for the. sum 
of tJd)/., she eonsmited to judgment, a, ml the 
phdntitT thermipon signeil judgment, against her 
as ex(‘eulrix for his debt ami eosts. Afi;evher 
death he brought, a.n a.etion against her exeeutors 
to recover 272/. u.v., suggesting a. de.vnslavit by 
A. of her husbajurs assets : — Held, that the 
judgment. a,ga,inst A. was eondusivo as against 
her to sliew that she. Hum bad assets of 2, to 
satisfy tlm amoind of the ddh, viz. H72/. Tm*., and 
that, to the. extent of tlie ditTeremaj })etween that 
amount and the sum of 154/., found by the jury 
to be nmuiinin^g at Ihu' <leath, a, devastavit must 
.be ju'esumetl to have been commitUHl by her, for 


which her assets in. the hands of the defendants 
were liable. Kimh v. Jloekford, 14 L. K., Ir. 285. 

Eight of Common — Supplemental Suit.]-~-A 
suit was instituted in the Court of Cliancery 
by the plaiiitilfs on behalf of themselves and a.il 
other occupiers of lands and tenements within 
E[)}nng Forest, against the lord of a. manor 
within that forest ami two grantees from that 
lord of part of tiie wastes of the manor. I’be 
plaintiffs claimed to be entitled to rights of 
common over the wastes of the maimr, and 
alleged that the lord of the manor in quovstion 
inclosed or authorised the inclosnre of large 
portions of the waste, so as to interfere with the 
rights of common, and had granted other portions 
of the waste to persons who made similar 
inclosures, and that such persons were too 
numerous to be made parties to the suit, but 
were sufficiently I'epresentcd by the two grantees 
made defendants thereto. A decree was made, 
establishing the right of common claimed, and 
granting an injunction. After the Judicature 
Acts came into operation the same plaintrffs 
tiled a supplemental statement of claim against 
another grantee from the same lord, seeking to 
have tlie benetit of the decree against him, and 
an injunction : — H.eld, that the defendant was 
bound by the decree iu the suit so that lie could 
not litigate the right of common thereby estab- 
lished. Sewers Commissioners v, Gellaihp 45 
L. J., Oh. 788 ; 2 Ch. J). (HO ; 21 W. R. 1059. 

Held, also, that the pi'occe< lings for enforcing 
the decree against him were not purely supjihi*' 
mental, but in the nature of original }irocecd- 
ings. 11), 


4. Judgments of what Couuts. 

Court known to the Law.] — Hpon the trial of 
an issue in prohibition, whether the usurjiation 
of office, in a ipio warranto infoi’iiiatioii men- 
tioned, was committed out of the jnrisd.ictiun of 
the county palatine and within the city of Glies- 
ter, a document from the remombram'cr’s office 
of the Court of Exche({ner was produced, piir- 
piorting to be a decree made (after the hearing 
of a complaint against the citizens of Chestei*, 
and their answer) ].)y the lord high treasurer 
of England, the chancellor of tlio exchequer, 
the under-treasurer, and the chief baron, with 
the advice and assent of tlie (Queen’s attorney 
and solicitor-general, and others of the same 
court: — Held, tliat this document was not ad- 
missible as a decree, because it was not a decree 
of the Court of Excheipxer, nor of any court 
known to the law at the time when it imi'porteil 
to have been made ; nor as an award, because 
there appeared no voluntary submission of the 
partie.s ; nor as evidence of rejuitation, bi'cause 
the parties making the decree bail no knowletige 
of the subject, <sxc(‘pt that which they derived 
in tlie course of the proceedings. Motjers v, 
Hood, 2 B. &; Ad. 245. 

Proceedings in Equity.] — The dismissal of a 
liill, seeking equitable relief in respe<9- of an in- 
strument on which a party can sue at law, is no 
bar to an action upon the same inst.rument, 
although the decree docs not stat<i the disniissal 
to have been without jircjudice. lleere v, Flem,’ 
iiig, 12 Ir. C. L. R. COG. 

Beclaratiou for injury to a wall. Plea, that 
the plaintiff eommeiiced proceedings in chan- 
eexy aga/inst the (ilefendant for the very same 
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rights and claims for ■which the action was 
brought, and^ that proceedings were had, and 
the Court or Chancery determined the same, 
and decreed in favour of the defendant, whicli 
decree is in foi’ce. Iicplication, that the Court 
of CliancerY dismissed the bill of the plaintiff 
in The pkra mentioned, reserving to the plaintiff 
tlie right of proceeding at law : — Held, that the 
plea, and replication were both good. Long- 
mrad v. 3Ltple^ 18 C. B. (li^.S.) 255 ; 11 Jur. 
(isVS.) 177 ; 12 H T. 343 ; 13 W. R. 469. 

In an action to recover damages for a frau- 
dulent rejiresentation, the defendant, having 
obtained leave to demur, and to plead legtil 
defences, asked leave to plead, for defence 
on equitable grounds, that the plaintiff had filed 
a bill in chancery for the very same alleged griev- 
ances and causes of action, which court gave; 
judgrnent in favour of the defendant, and that 
the jdainiiff had no right, to maintain that suit 
again.st him. The court thought this decision in 
chancery no estoppel, and refused to allow the 
plea unless all the rest wei-e abandoned. Collins 
V. Core, 27 L. J., Bx. 146 ; 4 Jar. (n.s.) 31. 

Judgment was given by consent before de- 
claration in an action by a patentee against the 
members of a partnersliip for an infringement, 
and they immediately took a licence to\Tse the 
invention.^ A suit to restrain a subsequent 
alleged infringement liaving been brought by 
the patentee against the same members at law 
and two fresh pai’tncrs : — Held, that the defen- 
dants in equity were not estopped by the judg- 
ment from disputing the validity of the patent. 
Govoher v. Clagton, 34 L. J., Ch. 239 ; 11 Jur. 
(KS.) 307 ; 18 W. R 336. 

A plaintiff in equity filed his bill, stating that 
a policy hat 1 become void at law, and claiming 
to have it treated as valid in equity. After bill 
dismissed the plaintiff sued at law on the po]ic.y : — 
Held, that, a bill would lie to restrain the action, 
and injunctitm granted accordingly. Tredegar 
iLiml) v. IVindns, 44 L. J., Ch. 26S ; L. B.' 19 
■Eq. 607 ; 32 L. T. 596 ; 23 W. B. 511. 

Compensation Cases.]— By a canal act com- 
missioners were appointed for settling, deter- 
mining and adjusting all questions, matters and 
diffei’cnces between the company and the owners 
of lands prejudiced by the execution of any of 
the powers thereby ginnted ; and the amount of 
compensation was to be assessed by a jury, and 
the commissioners were to give judgment for the 
sum so a.ssessGtl, which was to be binding, and 
conclusive to^ all intents and purposes Held, 
that the verdict and judgment were conclusive 
as to the amount, but not as to the claimant’s 
light to compensation. IBojiddev y, dCotf 'owl^a^, 
and Grantham Jig., 1.5 C. B. (n.s.) 726 ; 33 L. J., 

0. P. 193 ; 10 Jur. (n.s.) 260; 9 L. T. 829 • 12 
W.B. 376. X. 

The verdict and judgment upon an inquisition 
under the compensation clauses of the Lands 
Clauses Act, 1845, do not estop the company, in 
an action upon the judgment, from denying that 
the lands in Inspect 0 which the damage has 
been assessed, and tiie plaintiff’s interest therein 
were damaged and injuriously affected by their 
works. But where the damages claimed and 
awarded exceed 50^., the company is estopped 
from denying that the claimant is entitled to 
wmpensation to an amount exceeding 60^. 
Mead y. Vwforhi Station and Pimlieo Mv 1 
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In rem, in the Exchequer.]-— A judgment of 
conciemnation in rem in, the cxche(]uej‘ is con- 
clusive as to the legality of a seizure of (he 
goods, in a sub.se(|ucnt action to recover tlieni 
from the seiznig otliccr. Cooke w Shall, 5 4brm 
Eep. 255. 

The record of condemnation is adnii.syiblo, <u)l 
a defence to an action for the prici' of rum sold, 
to prove that the rnni was adulterated, Ixiing a- 
proceeding in rem. Hurt v. M'Namant, 4 J'rico*,. 
154, n. : IS R. B. 690. 

But the record of a cunvictloii for |)cnaltics, as. 
it is a proceeding in personam, is not evidmicc in. 
any case where the parties arc different. 1 h. 

A record of condemnation of goods seized, for 
an act of forfeiture created by one statute, is not 
evidence on a charge of an offence against the 
same party, with respect to the same goods, 
created by another statute. Att-Gtm. \^ King, 

5 Price, 195. See col. 397, and International 
Law. 

^ Courts of Concurrent or Exclusive Jurisdic- 
tion.] — The judgments of courts (»f concurrent 
jurisdiction arc evidence oidy wlierc liic v(uy 
same matter comes distinctly iji issue bctwcmi 
the same parties. Mueklntosh v. Smlflu A Macu. 
H. L. 913. " ^ 

^ The judgments of courts of exclusive jurisdic- 
tion are evidence, whether tlic matter arises in- 
cidentally, or is the matter directly in issue. /A 

Admiralty Court,]— To an action for lUigli- 
gence in causing a collision between the d(ffen- 
dant’s and the plaintiff’s vessels on tho river 
Thames, a plea that the merits had been t ricnl in 
the Court of Admiralty, and, ‘‘after dm* ]>ro- 
ceedings taken in that court, and in due, form- 
of law, determined in favour of the (hd’endant,’** 
it was held that the collision occurred through 
the plaintiff's negligence, and not by the defen- 
dant’s negligence, is a bad pica, for iiot shewing- 
that the collision occurred witlnu the ‘jnriHilietion, 
of the AdraiT’alty ; and the allegiition “ that tine 
proceedings were taken, and in due form (6' law 
determined,” does not cure the defect, Jlarrls, 
y lUUh, 15 G. B. 710 ; 3 G. L. R. 609 ; 24 L. 3., 

r7 Moherts v. 

Ilartleg, 1 Bro. 0. G. 57. 


Bankruptcy Court.]-Tiie file of procedings in. 
bankmptey is not a recoi'd, but may be (.Tucs- 
tioned; Laeon, Mr parte, Bond. In re, 17 Gh. ]), 
447 ; 44 L. T. 834 ; 29 W. R. 574— C. A. 

^ A creditor who had proved a debt, and voted 
in respect of it, subsequently discovered that he- 
had omitted to state and value a certain mort- 
gage security. Ho oblaioed leave to withdraw 
Ills proof and file an amended one upon certain 
conditions. Plaving appealed against the order, 
and the appeal having been dismissed, no fuiTher 
steps were taken by the creditor. The* I rustcivs^ 
m the bankruptcy o]>tained an order declaring 
that they were entitled to flic proeeetls r)f the 
mortgage security which had been omit.ted from' 
the original proof :-HeId, that the mat, ter was 

there had been a 
bona fide mistake on the part of the 'proviuo- 
creditor in the omission of liis mortgage security" 

7/ ^ amomi 

In re, 

Colonial Court,]— If a bill is filed in tlio Court 
of Chancery ia_ England, praying the same relief 
as a bill preyiou.sly filed by the plnintilt in a. 
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colonial cimrt of concurrent jtuisdiction, an evidence -with the jmlgmcnt of a superior cmrrt 
advcu'sedecre.ein Hie lorraer suit cannot be pleaded although the record in the coiintv court may not 
as a deleiico, unless tlic grounds on which the shew upon what issues or uiion what eronmis the 
sii.bse!iuei.it chum is made are identical with decision was given. FlUfers v ^‘Ulfrru U 
iliose alleged in tlu‘ lormer suit ///4///ce v. L. J., G. h. 73 :‘L K IOC P ‘><) • Hri/TSTR- 
U J., (Jh. Mi ) ; S Jur. (x.s.) 317 ; 10 23 W. R. 442. ’ “ ’ ^ 

^Y. It 170. ^ tenant to A. of a cottage. A. treated 

™ , , . , weekly tenant, and gave him one week's 

Coimty Courts, J ^ A servant in Imshandry notice lo quit As It iwnai net I in. the cottage, 


having been hired from 1st of August, 1858, to 
Martinma.s next ensuing, for tlie wages of 5/., 
entore.d Hie sm’viee, anil continued in it till 7th 


A. obtained a warrant of justices under 1 & 2* 
Viet, c, 74 (tSinall Tenements Act), and evicted' 
I\ from the cottage. Afterwanls A. sued if. in a 


oj hei* ember, 1 S, 8, when her inastei- discharged county court for rent of the cottage, eJairaed to be- 
her. 1 hereupon she sued him in a C(nnity court ttuoupon the weekly tenanc3n F. alje<-md that his. 
claiming damages for the discharge, as having tenancy was from year to year, an tU hat at the 
been without reasonable cause. ^ The judge of time of his eviction a year of his ho]diji<r had not 
the comity court gave verdict for tlie master, expired, and no rent was due. Tlie jud'^e held 
Afterwards, in May, 1859, the servant took out that the tenancy was from year to year ami gave 
a summons^ lief ore justices against the master, judgment for t, Thereiqion F, sue<l’ A. in the 
to recover 5?. • wages Held, tliat the question superior court for trespass in wrongfully evictiinv' 
for decision in tlio county coimt and by the him from the cottage by'- the wari’arit of the 
justices being sulistant ially idenlical, namely, justices, and ho again contended that as ho was. 


whcllier the dis(‘iiarge of the servant, was with- 
out just cause, ( lie just ices were bound to treat 
the decision of the, counly court, a court of cou- 


tonant from yean to year his t.enancy had. never 
heen lawfully (letermined. The jury found that 
F.'s tiuiancy was from week to week : — Held,. 


current jiirisdic.tiDn, upon it, as c.mclnsive that despite of tlie tinding of the jury F. was’^ 
between the part ies ; alt hougli the form of the ent.it.h,i(l t() have th,c verdict initcreilfoiTrim • for 
claim III the summons varied from timt. made in the jiulginerit (if the coinity enurt was. as evidence 
comity coiii’t. Iit}}tihuhn' v, conclusivi,*, between F. and A. as to the tenancy 
Hiiilop, 2 HI. k. FI. !j- 19 j 29 h. .! , M. G. 90 ; i; in this court ; that the t(.man(\y must be assumed 

to year, and that the 

HV ur<l. A.\l. r. W, ol: e.ounty eonrt orders, eviction of ,F. from the cottage must be taken to 
18/0, ‘‘ any judgment <jf nonsuit, unless the h.ave beeii unlawful. ./7>. " 

judge otherwise directs, shall Imve the same b"* n. con.se nt judgment in tlie county court, 
ethret as a, jmlgnnmt upon the mmats for tlie see tfoffd {.hmmitfaf v. Crodoa Ui*hfm 

delendant,” Such rule is a. <aipy of Ord, .\Id. Dldnot doHurtL fk) L. ,1., (,). B 384* 118971 1 
r. il of the judicature ordtu's, and was made by Q. P>. 251 ; 45 \\\ R. 318. " ' 

a committee of county (;our( judges, with t.he 

a.ppr()vai (iHludiinl (*hanet'lK»r, iijuhu- the autlio Consular Courts.] — A judgment, of a Rritishi 
rity ol. s. 32 of the. Gounty (tmrts A<.*t., I85(> cori.sular cemrt, e.stablislmd abri'i^^^^ 

C19 if 20 \ u,‘t. e. 108) which a,uthorises such Vieh c. 94, in an. art ion of debt lu'oiierlv brought 


county cumrt judges, wit h such a,pproyal to frame by the plaintiif in that coui-t, together ‘with pay- 
ruins and orders -‘for regulating the practice of numt by the defeiulaut to the" plain titf oftlW 
thectfmiM-sanilioniisofpnmetMiingHtjuuvin’H sum awarded to tlie latter by such judgment, 
Held, that unless rule 17 (>1 th(‘ eounty (‘uurt Ibrius a good bar to an action ‘in a court here for 
orders was ultra vires, a. judgment, (tf m.uisuit. tin 


in a county <‘oui’t. not appeah'd agai rust, nor .set 
asid(g wa.s a bar to an action by tlie plaint ill fitr 
the samo debt in Mu.*, superior court. ib//.sYr v. 

50 L. <). Ik 555 ; 7 tj. B. 1). oLdt * 45 i 
L. T. 33 : 29 W.' R, 773 ; 40 J. P. 84--~C. A. ! 


sa.me subjcet-imitter. 


G. B. (N.S.) 95 ; 29 h. J., 0. P. 234 ; 0 Jur.(K.8.> 
981: 2 UT. 238; 8 W. R. 40L 

Divorce Court.] — A UKirrit^d woman, living' 
apart', from her hnsband, incurred a, debt, for 


1. he plaint tils being simimomMl t.o apptjar necessaries. The husband being sued, ideaded 
IxTiwe justices of the peace to answei* a com- never indebteil, aiul gave in evithnice an account 


, - .V, luiiu tfic misuiiiui nan aiso com- 

au( not t() give juclgnient in respixit of the rnitteil ailiiltery, the jutfgetli.snusseii his petito 
inattin' of omiplaint. 1 hey, nevertheless, being — Held, that the judgment in the divorce court 
01, opinmn that tlie objectum to the rate was not was mtu’oly the finding of the jury, and though 
bona tide, uuide an order tor payment, and sub- it might bind the parties thnm'selWs, it did nob 
soi|uentJy i,s.sued a distress warrant, under which alfe.ct stra.ngers. y'rMh'tm, v. Brerntwr X 
he plaint Ills' gi»(vls were seii^ed. 4'lie plaintitfs H. k R, 731 35 L. d., 0. P. 313 ; L. R. 1 V, 1\ 

brought an action against the jus(ii*,(‘s in resjiect 583 ; 12 dm*. (H.S.) 431 : 14 L. T. 437 ; 14 W.' li 
ol tjic Kid/anv, and t he pla,int,i'tfs ha viiig levied a. 094, 
plaint of ,r(:pleviu in a Cfumty court agaiirst 


the ehnrehwardens in respect of the sei/aire, and 
recoveivd damages ami <'osts in respect thereof : 


Ecclesiastical Courts.] ■— A sentence in an 
ecclesiastical court in a matter propcrlyr eagiuJ5- 


“■—iie.iu thiir such riH'overy was a bar to the able there, is conclusive evidence where the 
3^co ve ry ol damages as against the justices, same matter comes In question collaterally in. a 
3 B. <fc S. 920 ; 32 L. ,1., .i\I. 0, court of law or equity. Mcf/doiw^ v, JCniqdoyi 

^ ^ ^ ^ Amb. 750. 

Ihe judgment, of a, county court- as t,o matters A sentence of jactitation of marriage was not. 
within its jririsdiction, is by yirtiic <)f 9 & 10 V'ict. enndusivo evkleace of its validity : and might 
c. Jo, s, 89, of equal validify f<.)r the purposes of be imp«‘aohcd as having been obta-ined by fraud. 
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Zlngsfou'H (Due7ie.<!i) Ca,^e, 1' Leach, C,- C. 146 ; 
1 East, P. 0. 468. AtkI see Uannson v. Sonth- 
■amptmi Chrj/oratmL 22 L. J., Ch. 372 ; 1 W. E. 422. 

If the sentence of an ecclesiastical court 
in a suit for administration turns upon the 
question of -wliich of the parties is next of kin 
to the intestate, such sentence is conclusive upon 
that question in a subsequent suit in the Court 
of Chancery between the same parties for dis- 
tribution. Barra v. Jaclisoti^ 1 Ph. 582 ; 14 
L. L, Ch. 433 ; <) Jur. ODD. 

Indian Court.] — The plaintiff, resident in 
England, carried on business in India and 
England in [)artnership with the defendant, who 
resided in India. Questions having . arisen 
between them, the plaintiff hied a bill in the 
‘Su|,>reme Court of Equity at Calcutta against the 
■defendant for an account, and for an injunction, 
and a revivor. Pending the suit, the defendant 
left India and came to, and resided permanently 
in England; and eventually the biU was taken 
pro confesso, and a decree was made referring 
it to the master io take the accounts. The 
plaintiff then filed his bill in this country, 
.alleging that by reason of the absence from 
India of the defendant the suit there could not 
be prosecuted, and praying relief here similar 
to that sought in the suit in India. The defen- 
dant, answering such parts of the biU as sought 
■discovery of documents, pleaded the existence of 
■the decree in the court in India, and the present 
existence of the proceedings before the master 
there, in bar to the siibstantiai parts of the 
■plaintiff’s bill; — Held, that the plea must be 
overruled. Oatall v. Lepage^ 5 De G-. & 8m, 95 : 
21 L. J., Ch. 501 ; 16 Jur. 404. 

Privy Council,] — A second incumbrancer filed 
a bill in Granada, to which the mortgagor and 
.first incumbrancer wore parties, defendants, 
impeaching one of the deeds under which the 
first incumbrancer claimed, and praying that 
the equity of redemption of the mortgaged 
premises might be sold. By a decree made in 
that suit, the court in Granada declared the 
impeached deed void, the effect of which was 
to reduce considerably the claim of the first 
incumbrancer; he, therefore, appealed from 
that decree to the privy council, who reversed 
the decree of the court in Granada, and 
■established the deed in question. Before that 
suit was finally concluded, the mortgagor filed 
a bill here against the first ineumbrancer for 
redemption, ])raying that the same deed which 
had been afiirmed by the privy council might 
be declared void. His bill was dismissed with 
costs, on the ground that he was concluded by 
the decree of the privy council from raising 
in a new suit, the question as to the validity of 
that instrument. Bargnlmraoa^. Seton, 5 Euss. 45. 

Inferior Courts.] — A sentence of expulsion, 
•unappealed from, may be given in evidence on 
an indictment for assaulting a member of a 
college in the TJnivcrsity of Cambildge, by 
turning him out of the college gardens, and is 
conclusive for the defendant. v. Crrwndm, 
Cowp. 315. 

Where a cause is removed by habeas corpus 
from an inferior court after judgment by default, 
that judgment is not evidence against the defen- 
dant in the superior court. BoUmqa v. TwIil 
9 B. & 0, 762 ; 4 M. & Ey. 566 ; 7 L, J. (o S ) 
K. B. 329. ^ 


, To an action for money had and received, the 
defendant pleaded a recovery by foreign altacb- 
ment at the suit of a creditor of the plaintiff, 
and that the creditor had execution of the sum 
recovered according to tlie custom of L^mdoTi ; 
the plaintiff insisted that no execution was 
executed ; on which the defendant joined issue : 
— Held, that the jury was not precluded ]>y a 
recortl of satisfaction in the former atiaehment 
from finding the real facts of the case. Magrafli 
V. Ilardip 4 Bing. (N-C.) 782 ; 0 Scott. 627 ; 6 
D. P. C. 749 ; 1 Arn. 352 ; 7 L. J., C, P. 209 ; 2 
Jur. 594. 

Orders of the commissioners of sewers ref [uiri rig 
land-owners to repair and alter sea-walls, are 
admissible. as adjudications by a court of com- 
petent jurisdiction, without proof of their having 
been acted on. Bag. v. Leigh, 2 P. & D. 357 ; 10 
A.&:E.398. 

After a considerable lapse of time (as seventy 
years), the court will presume that such oi'ders 
were executev'l. Ib. 

Where a plaintiff sued his steward in an 
inferior court for 4,000Z., which was a less sum 
than he knew to be due to liim, and iqxm the 
final investigation of the defendant’s afx'onnts, 
and upon judgment by default verified 3,400/. 
.only : — Held, ii])on a plea of judgment recovered 
in answer to a second action for the balance dm?, 
that the plaintiff was concluded by the aci ion 
brought in the inferior court. Brigot (Lord) v. 
WUlianis, 5 D. & E. 87 ; 3 B. & C. 235 ; 27 K. R. 
340. 

Lord Mayor’s Court.] — Plea, that a 

verdict and judgment in the Lord Mayor’s Court 
had been obtained by the defendant against the 
plaintiffs in the same matter in respect of which 
relief was sought by the bill, allowed, the .Lord 
Mayor’s Court being a court ot competotd. 
jurisdiction to flecide the matter in dispute 
between the parties, and that matter in dispute, 
if not finally decided by the judgment, being in 
a proper course for decision. Bekrena v. PwuU, 
1 Keen, 456. 

Proceedings before Justices.] — An application 
to justices by a local board under the IMiblic 
Health xict, 1875, for the I'ccoveiy of a ])rop{W“ 
tion of the expenses of sewering'a street from 
the O’svmer of premises abutting thereon, wjis tlis- 
missed by the justices, on the gimiml that the 
street was a highway repairable" by the inhabi- 
tants at large. The local board some years aftei'- 
wards made an application against the same 
pensoii for the recovery of a proportion of paving 
expenses subsequently incurred in respect of the 
same street, and a stipendiary magistrate made 
an order for the payment of such expenses : — 
Held, that the adjudication of the justices that 
the street was a liigliway repairable by tlie 
inhabitants at large on the first application, was 
beyond the jurisdiction of sucli justices, whi<4i 
was only to make or refuse the oi’dcu' foj‘ iho 
expenses claimed, and that, tbereforcc such 
adjudication on the first application did not 
estop the local board from claiming the expenses 
they claimed on the second application, and 
consequently that the magisirate might 'main? 
the order which he made for tlieir'paymcni. 
Beg. v. IBdehraa, 50 L. .L, M. 0. 35 : 6 Q. P> 1) 
300 ; 44 L. T. 364 ; 29 W. E. 724 ; 45 J. l\ m 
*C. A. 

Order of Quarter Sessions when a Secision 
on Merits.’’] — Upon the licaring of an appeal 
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to f}iiarter sessions a.gainst an order of affiliation, 
it a[)peared that the 7-espoiident and her witnesses 
were not prescait, having mistaken. ihe day of 
healing, arul hei' eounsel ap[>lied for an adjourn- 
ment till the following morning, offering to pay 
tin* costs uJ the day. The a[)pcllant liaving 
declined to accede to this projiosal, the session's 
directed tln^ case to ])roceed, and rjuashetl the 
order, no evidence having been adduced on the 
part of the respondent : — Held, that the order of 
<inarter sessions was not a, decision upon the 
merits, and that fresh proceedings in respect of 
the same matter might he takeir'before justices. 
lieg. V May. or M'isex JJ., ft) L. J., M. C. 67 : 
.5 Q. B. I). ;iS2 : 42 L, T. 772 ; 28 W. H. OIS. 

Police Magistrate.]— By 2 & 3 Viet. c. 71, s. 40, 
metropolitan police magisti-atcs are empowered, 
upon a complaint to them of the unlawful deten- 
tion of goods of less value than. I5Z., to summon 
the ]>Gi'son complained of, and to inquire into the 
title tliendo, or to the }jossession thereof, and to 
ni’thir tlie goods to lie delivered up to the owner 
either absolutely or upon certain terms, provided 
that no such oj'dor shall hai' any person from 
recovering possession of the guoils so delivered 
by action at law. To an action for the conver- 
j^ion of goods the defendant pleaded an esto])pel, 
sictting up the aliove statute, and alleging that 
the plaintilf had complained of the detention of 
the goods to a mctro])olitan police magistrate, 
who summoned the defendant before him, and 
after inquiring into the title to the goods, dis- 
rnissefl the summons, an<l thereby adjudicated in 
his favour: — Held, that such dismissal iind ad- 
judication did not bar the act ion, and that, there- 
fore, the plea, was V)a,d. fhrer v. 45 L. J., 

Ex. 462 ; 1 Ex. 1). 172 ; 34 L. T. 787 ; 24 W. li. 587. 

W. was injured by the furious driving of the 
defendant’s servant. The <lnver was summoned 
by the })olice, and W. attended as a witness. The 
driver was fined, and was ordered by the magis- 
trate to pay to W. r>L by way of compensation, 
;un< lor tlic provisions of t5 & 7 Viet. c. 86, s. 28. 
He was asked by the magistrate if that sum 
would com])ensate him, amThc said it would not, 
but nevertheless lie took it. In a subset juent 
action for dfimages liy W, against the driver’s 
employers Held, that, the order of the magis- 
trate was a bar to the action, inasmuch as W, 
must^ ho taken to have accepted the “)L in full 
satisfaction of his claims in res[)ect of his injuries, 
Wra//ft V. Lnndo)i (rcarral Omnihus 6h., 46 L. J., 

B. 429 ; 2 Q. B. i). 271 ; 8G L. T. 590 ; 25 
W. IL 647. 
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ceived : — Held, that it was properly received as 
evidence that the whole highway was ancient. 
Hey. y, BriyliUiAe Blerlow. 18 Q. B. 938 ; 19 
L. J., M. C. 50. 

An indictment for non-repair of a highway 
charged the defendant as lialile to I'eiifiir by 
reason of his tenure of S. P. field. He pleaded 
not guilty. On the trial, evidence was given on 
the part of the prosecution of the conviction in 
1801, of 8., a former owner of 8. P. field, for the 
non-repair of the highway, the liability being 
charged as arising in respect of the tenure of the 
S. P. field. Proof was also given of repairs done 
since 1 SGI by the owners of the field. For the 
defendant, evidence was adduced of an agree- 
ment and award previously to 1801, which found, 
in effect, that the owner of 8. P. field was liable 
to repair the road, and directed that 8. should 
plead guilty to an indictment for non-rejiair 
rationc tenuraj. The jury convicted the defen- 
dant ; but the court reserved the question, 
“Whether tlie usage or liability in respect of 
wliich the defendant was charged in the indict- 
ment was established r’ — .Held, that the defen- 
dant was estopped from denying his liability, in 
consequence of the conviction of 8., with whom 
he was a jirivy in estate, lieq. v. Blaemore., 

2 .Den. C. C. 410 ; 21 L. J., M. 0.*60 ; 16 Jur. 154. 

Imlictment for non-repair of a highw'ay against 
the inhabitants of a townshi|:>, averring them to 
be liable by prescription to 3*e[>a.ir such high way. s 
ill the township, as the inhabitants of the parish, 
but for the iirescription, would have been liable 
to repair, with an averment that tlie liighway 
\vas in the township. The }.>i'osecutors gave in 
evidence a record of the presentment by a justice, 
under 18 Geo. 8, c. 78, on .his view, tiait the road 
in question was out of repair, averring that it 
was in the township, and tliat; the inhabitants of 
that township ought to repair it. The record 
shewed a plea of guilty by two inhabitants of tlie 
tovmship, a conviction before the sessions, and a 
sentence of fine : — Held, that this conviciion. was 
conclusive evidence against the townshi]), tliat 
the road was in that township ; and that, tiiougli 
the presentment might lie bad on. ci’ror for not 
shewing how the township was liable, the con- 
viction being before a eompelent tribunal and 
being uiire versed, was not the less an estopiiel, 
Rey. y. IlamqMon, 1 El. Bl. 501 ; 22 L. J., 
M. 0. 89 ; 17 Jur. 455 ; 1 W. B. 164. 

Held, also, that it was not necessary to shew 
that the fine had been levietl, the conviction not 
being impeached on the ground of frau<l or 
collusion. Ih. 


I® 


Conviction of Injury to Person when a Bar to 
Action brought subsequently for Injuries .] — Bee 
Original Law, ante, voL IV., col. 1475 . 

Convictions on Indictments.] — A record of an 
indictment for an assault to which tlie defendant 
pleaded guilty, is admissililc against him in an 
•action for damages f(»r the samer assault. .Imc/o, 
i! PJiil. Evid. 820. 

But a verdict of guilty, find judgment thereon 
in an indictment f.oi‘ ohstructing fi public liigh- 
way, Cfinnot be jdeaded as an estoppel in an 
action brought by the party convicted against a 
thin I party for using tlie way. Petrie v. ^Sattall, 
11 Ex. 569 ; 25 L. J., Ex. 200. 

Indictment against a township for not re- 
pairing an fincient highway. On the trial an 
indictment against an adjoining township, for 
.non-rcpaii- of a jiart of the Sfime line of road to 
'wliich that township ha<l submitted, was re- 


Foreigu CouTts.^—See Internaimonal Law. 

Lis alibi peudens creates no Estoppel.]— Tii 
an action of collision a judgment of a foreign 
court given in a cause between the Sfime parties 
cannot be pleaded as an estoppel unless such 
judgment was obtained prior to the institution 
of the action in this country ; there being no res 
judicata, but lis alibi pendens, when the |)laintjff 
instituted his action here, he can claim to proceed, 
to judgment in this countiy if he chooses. The 
Delta, 45 L. J., P, 111 ; 1 P. D. 808 ; 85 L. T\ 
87(> ; 25 W. K. 46. 

5. PLEADIKa AND PROCEEDINGS TtlEREON. 
a. Crenerally. 

Plea.] — A plea raised in Chancery of proceed- 
ings in another court of competent jurisdiction, 
must shew not only that the same issue wfis 
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joined as in tho suit in the Court of Chancery, 
hut that tho subject-matter was the same, and 
that the proceedings in the other court were taken 
for the same purpose. Behrens v. Sicrekinr/. 
2 Uyl k 0. m2. 

The lOtli rule of Hilary terra, 1858, does not 
apply to a plea of judgment recovered against an 
excciitoi’. Power v. Pod, 1 Bing. (N.G.) 804 : 1 
Scott, 110 : 8 IX P. C. HO ; 4 L. J., C. P, 5. 

A pica 10 an action for money lent, that the 
plaintiff is ostojiped from suing in consequence 
of his Imving, in a former action brought against 
him by the <lefendant, pleaded the demand sued 
on by way of set-off, wliich was negatived by the 
jury, Is not a plea of judgment recovered within 
this rule. Brokeoishlr v. Jfoir/an or Monr/er, 9 
M. .y W. 11 1 : 11 L. J., Ex. 90 ; 5 Jur. 1200. 

To a count in an action on a covenant on an 
annuity with a breach for non-payment of the 
annuity on the 15th June, 1884, the defendant 
pleaded a judgment recovered against him by the 
plaintiff in an action of <lebt, foi‘ the sum of 
2,000/., of Easter term, 1882, coiicliidiiig with an 
averment tliat the causes of action in the two 
suits were i<Ientical : — Hold, a bad jdea, on general 
demurrer. Fein v. Barlihimse, 1 P, k D. 84 ; 8 
A, E. 789 : 1 W. W. cX H. (HS ; S L. J., Q, B. 80. 

To an action for work done by the plaintiff as 
a correspondent for the defendant in ISTcw Yoilc. 
Plea, as to 50/., part of the claim, that an action 
had been brought against the plaintiff in the 
Supreme Court of New York for a sum exceeding 
50/. ; tliat Iw process duly issued out of that court, 
and executed on the defendant, that sum due and 
owing from the defendant to the plaintiff, was 
attached in the defendant’s hands, according to 
the laws of that state, to satisfy the demand in. 
the action ; that judgment was afterwards 
recovered in. that court, and execution issued to 
the sheriff of New YYnk, whereupon the defen- 
dant was obligeil, by the laws of the state, to 
pay and did pay over to the sheriff the value of 
the 50/., deducting the necessary expenses of tho 
attachmen t. Tl le pica allcgec I, that the plaintiff and 
the defendant wore citizens of the state, and the 
defendant was I’csident there and subject to the 
jurisdiction and process of the court, and that by 
the laws of the state the <lefendant was dischai’ged 
and acquitteil of the 50/. : — Held, that the plea 
was a good defence pro tanto. Gould v. 

4 El. A Bl. 988 : 24 L. J., Q, B. 205 ; ] Jur. (K.S.) 
821 ; 8 W. Ik 899. 

A plea of a former recovery for the same offence, 
to a penal action, must allege that the plaintiff 
in the former action had priority of suit, or it 
will be bad. Jackson v. Ghling, Bull. N. P. 1 79. 

Amendment.]— -A plea of judgment re- 
covered in general terms, but alleging that the 
debt was satisiied, will not be ordered to be 
amended, or set aside as embarrassing. Lawler 
Y. ItiJertson, 1 F. & F. 807 

^Replication.] — In an action by the indorsee 
against the acceptor of a bill of exchange, he 
pleaded a plea of judgment recovered by him in 
a former action brought by the plaintiff, on the 
same bill. The plea set out the pleadings, the 
finding of the jury and the judgment of the 
court in the former action. It alleged the plea 
therein was, that the plaintiff and the defendant 
had agreed that if the defendant dishonoured the 
bill when due the plaintiff should extend the 
time for the payment of the amount till the 25th 
of December, 1848, and the defendant should 
execute a warrant of attorney for the payment 


of tiie amouHi with c]iarg(,^s aia! iiiJ:er<‘‘sr, on ilmt. 
day : and that ilic dei'eudant, having (tishonoiitcif 
the bill, offered to exeeiite th(‘ wannni. ot 
nttornev, which th(‘ i>la,intiff ri-l'iised to ncoopt. 
That t.he plaintiff iv^»iie<l <lc injuria, to (hat ph'a., 
and that llio dereiulant had. judgment. To llus^ 
present plea of judguumti recoveri'd. t hi* plaint iff 
rej:)lie<] that lie did not I'xtimd tlu' liim' tor the, 
payment of the bill till the 25l!i ol IKicimiher, 
1848; that tiint ilay had elapsed htfloi-i' jlu^ 
commciicemciit of the pri'SeiiL suit, and that (in*, 
defeiulanb did not execute tin' wai’rani oi 
attorney :—.He.ld, tliat (he repffieaiion was ba<l, 
and the plea a good plea of jiKignumt recovei'inL 
contaiiiiiig all necessary (Xtails of the judgment, 
Overton v. JLirrei/. 1 L. ^I. k P. 288 ; 9 C, B. 
824 ; 19 L. J., 0. P. 25(1 ; 14 Jur. 902.^ 

Where a declaratiou set out a libel in whieh it 
wars alleged that the plaintiff was tried for murder., 
and that ‘-it was understood that the ctmn.'.ol for 
tho prosecution were in possession of a damniitg, 
piece of evidence, viz., lluiL lie had spent. nea.rly 
the wiioleof Ihenigiii pre.eeding tin* duel in prac- 
tising ]»istol tiring."’ and tlu*. jih'a. stall'd that, the 
plaintiff had eonmiilti'd inurdm* -Sembh*, that, 
a replication by way of estopptd, stating that- tlie' 
plaintiff was tiled and aeqiiit ted, is not good. 
HAshioi w Blackwood, 11 C. B. Ill ; 20 L, ,L,. 
0. P. 187 ; 15 dnr. Stll. 

Wliere a [ilea, to a. di'c.laration IVu' goods sold, 
nndilelivei’ed stated that t he plaintiff siu-d the- 
defendant in an inferior eoui'l fnr t he same caus(*s 
of actioji in tlie <l<*elarat ion mentioned, and tha,t. 
the defendant, reeovered against t he plaint iff by 
the judgment of that eourt, and tliat sueh judg- 
ment .remained in full foree ; and the plea, ]>ro- 
ceeded to set out the deidara.! iou in fiu* eoiiiT 
below, in wdiieh it was not staled that the goods, 
were sold, or that tlui eonsidt'rat ion for the [iro- 
mise a, rose with 171 the jurisdiction of that iiourt ; 
and the ])laiiuiff in Ids replleatiou allegi'd 
that ])Olh he aiid the deiV'inlant, at the tinu^ of 
levying the plaint in the iMuirt In.-low. ami the^ 
latter obtaining judgment, resided out of tin,* 
jurisdiction of tha,t:. court ; and that the. cause <8“ 
'action arose out of sueh jurisdii't ion :--nelil, that 
' the .replication wa.s sufficient, on tlu* ground tliat 
. the proceedings in tlm court hclow wci'e eorain 
non judiee, and altnm.'ther void. /krJ,snie w 
Stepiens, 9 Moore, 118 2 lUmg. 218 ; 8 L. J. (o.s.) 
C. P. 257 ; 27 K. Ik 597. 

Whetlier Pleading is necessary,]— A verdii'.t 
which, if pletnled in hni*. would ]>e an esto])pel, 
when given in cvideiice undei* the gmieml issue Is. 
not conclusive, Imt only evi<lenee to go to tlie 
jury. VuoiiM v. \Mnckr2 B. A]<1, 522 ; 2! Jk ik 
44G. 8. P., Stafford, v. Glarlt, 9 Moore, 724 ; 2 
Bing. 877 ; 1 Ca7*. A P. 24. 408, Boo v. /luddarf, 

2 C. M. A Ik 81<; ; 5 Tyr. 84(1 ; 4 D. P. 0. 187. ' 

Estojipels by record and by deed must, in ord<*r 
to make them binding, lie p, leaded if tlien* be an 
opportunity; otlierwise iiie party omitting to 
plead it waives the est.op[)ei. a, ml Iea,ves the issue: 
at large, on which the jury may liml a{‘e<tr<ling tO' 
the truth : aliti*r of osloppels in pais. Freeman 
V. Cooke, 2 Ex. G54 ; G I). A .F^. 187 ; 18 L. Ex. 
114 ; 12 8ui*. 777. Bee .lleg. v. Jiaughion, I 
El. A BL 501 ; 22 L. J., M, 0. 89 : 17 Jur. 455 t 
IW. iklG4. 

An administi’ator being sued f«.>i' adebt due froi 7 ]t 
the intestate, pleaded no assets : replication, that 
ho had. assets. .Issue tliercon and verdict for the 
plaintiff. Judgmeiit was entered and execution, 
issued, and nulla bona returned. Tho plaintiff 
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declarnd in debt setting fortli these proceedings 
and alleging that tlie (Udendanb liad at the time 
of llu.‘ rceovery, assets to be administered, and 
hn< i elo!gn<;( I a ud wastc( I them, idea, that at the 
time (tf tile recoveiy, ilie defendant had fully 
administered, without this, that he eloigned or 
wasre* I, .Ve. Issue tliereon Held, that the defen- 
dant eould not prove liiat, all assets which had 
come to his hands at the time of the former 
recoveiy iiad been <!uly administered, and that 
tlie plaint iif might take this objection without 
liaving re])lied tlie former recoveiy as an estoppel 
I)aii\snn. v. (Jref/orij, 7 Q. B. 75() ; 1-1 L. J., Q. B. 

; 9 Jiir. (188. 

b. Hill Tiel Record. 

Effect of.] — A pica of mil tiel record to a 
declaration in scire facias, on a judgment more 
tlian a year and a day old, puts in issue only the 
meoveiy of the judgment. PhtlVqis v. Sniifh, 2 
IJ. (x.8.) (>88 ; 12 L. J., Q. B. 187 ; 7 Jur. 191. 

Pleadiag after Becision.j — A defendant may 
])]cad puis darrein, continuance after juilgment 
has been given foi* tlie plaintiif, upon, an issue 
tried by tlie record. Wat/uer v. ImhHc, 2 
.L. M. A P, 883 ; G Ex. 880 ;* 20 L. J.. Ex. 285 : 
15, Jur. 405. 

EepHcation to Plea of former Judgment.] — 
A replic.ation <)f mil tiel record to a plea of a 
former judgment recsovered, in respect of the same 
causes of action, against a joint contractor witli 
the defendiint, is' a projier form of pleading, 
where such judgment lias been reverswl in error, 
although thii former action and judgment were 
against a ilifferent dereuda.in. aud it jippeavs from 
tlie record that such .reversal was l)y the consent 
of the parties. y. yVov/cr, 0*1). k L. 780 : 

18 L, d., Q, B. 282 ; 11 Jur. 182. 

Proof of. ] — A plaintiff brought an act ion against 
tlic defendant for words imi>uting a felonig and 
had a yen lie t against him. In. a\seco nd action, 
the ileclaration contained an ayenneut that the 
plaintiff was a trader, atid allegeiL that the words 
(wliich were not precisely tlie same as tliose in 
the first action) were si)okeii of him in the way 
of liis trade. Upon an issue of mil tiel reco.rd : — 
Hchl, that as the record, when produced, did not 
shew on the fac.c of it that the cause of action 
might bo the same, judgment must be for the 
plaintiff. Wtfdnvorth y. Bentlof, 1 B. C. 0. 203 ; 
28 L. J., Q. B. 8 ; 2 U. .L. R. 127 : 17 Jur. 1077 ; 
2 W. E. 56. 

‘When a plaintiff declares on a judgment gene- 
rally to wliich the defendant pleads niil tiel 
record, it is no variance that tlie judgment is 
alleged, in the record ]>roduced, to haye*"bcen by 
default in eoiiseqiienee of the defendant not 
having paid the ilcbt by instalments, as directed 
by a, j in Ige’s order obi ainec 1 by consent. lIoT)lilm 
y. Franeh, 2 I). & L. GGl ; 18 M. A W. GG8 : 11 
Ij. j., Ex. 207 ; 7 Jar. 250.‘ 

A declaration on a jiulgment descrilied it as 
obtained hi the court of onr lady the Queen, of 
her Bcncii al'. Westminster, in the county of 
Midiilesex. Plea, that there is not any record of 
the recovery remaining in the court of our lady 
the (ilucon, of her Bench at W estminstcr. .Replica- 
tion, that there is such a record of the recovery 
remaining in the court of our lady the Queen, of 
her bench : — .Held, that tlie issue was piwed by 
the production of a judgment of the Commoii 
l^leas, Bradley v. Grey, 1 I)c G. & Sm. 458 : 8 
C. B. 726 ; 16 L. J,, 0. B. 20. 


In an action against husband and wife, the 
declaration alleged that the plaintiff' recovered 
judgment against the female, by the name of 
E. R., on promises made by her dum sola : to 
which the defendants pleaded mil tiel record. 
On the record being produced, tlio judgment 
appeared to have been recovered against tier and 
others : — Held, no variance. Cocks v. Brcirer, 
11 M, & W. 51 ; 2 B. (N.S.) 759 ; 12 B. J., Ex. 
225 ; 7 Jur. 218. 

A declaration on a replevin bond for not pro- 
secuting a suit with effect, according to the con- 
dition, stated (after setting out the bond) that, the 
plaintiff made his plaint at the Whitechapel 
county court, and that it was adjudged by that 
court that the plaintiff should take not hing by 
his plaint. Plea, mil tiel record. Replication, 
there is such a record. The older made in the 
iniiiute-book of the county court was struck out 
for want of jurisdiction, a disputed title having 
been swoiiito: — Held, that the entry did not 
support the allegation in the tlcolaration of a 
judgment against tiie plaintiff in the county 
court, and that, the defendant was entitled to 
judgment, 'fuhhy v. SUiukope, 5 D. A L. 781 ; 
5 C. B. 790 ; 17 L. ,J., 0. P. 190 ; 12 Jur, 357. 

An action brought in a superior court under 
G A 7 Yict. c. 9G, s. 8, to recover the costs, 
sustained by the plaintiff upon the trial of an 
indictment for liljcl, preferred against him at 
the assizes by the defendant, upon which trial a. 
verdict of 'diot guilty ” was returncil and judg- 
ment was given for tlie plaintiff, who was duly 
dischargeil, is a “proceeding” in which under 
s. 18 of the Evidence Amendment Act, 1851 
(14. A 15 Viet. c. 99), a certified copy of the 
record of such trial andacrpiittal under the liaml 
of the proper ollic'cr of the court of assize is 
admissible in evidence in [u’oof of su(‘h trial and 
acipiital in answer to a plea, of “ nul tiel record.” 
mdiardson v. WilUs. 42 L. J., Ex. 15 ; L. R. 8 Ex. 
GO ; 27 L. T. 828 ; 12 Cox C. 0. 298. 

The issue of mil tiel record is tried by tlie court 
and not by a jury. Ih. 

Colonial Judgment.] — A})leaof nul tiel record 
cannot be pleaded to an action on a colonial 
judgment. Chapman v. Sherrie, Ir. R. 5 C. L. 
8{). S. P., PhUpott v. Adams, 7 H. A N. 885 ; 81 
L. J., Ex. 421. 

Trial.] — On the trial of an issue of nul tiel 
record, when the defendant begins ho is entitled 
to reply. Cochs r. Brewer, 11 M'. A W. 61 ; 2 
D. (N.S.) 759 ; 12 L. J., Ex. 225 ; 7 Jur. 218. 

Amendment.] — Upon a trial by the record the 
court amended the declaration by inserting therein 
the true amount recovered by the judgment.. 
Hunter v. Enimaimel, 15 C. B. 290 ; 24 L, J., 
G.P.lf). 

Bo whore there was a variance as to the date 
between tlie record produced find that stated in 
the declaration, the court allowcil the latter to 
be amended. BoUo v. Chapman, 14 (A B. 400 ; 
28 I.. J., C. P. 56 ; 18 Jur. 44 ; 2 W. R. 154. 

Formerly the amendment was the subject of a 
separate application. Bill'my v. Hitchvnys, 2 
Ex. 297 ; 18 L. J., Ex. 192. 

Production of Record.] — An action being 
brought in the Exchequer against the plaintiff 
and his attorney for causing the defendant’s 
goods to be taken in execution under a tb fa. 
upon a judgment which a judge aftci’wards set 
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aside for irregularity, -vvlthout imposiDg it as a 
condition that no action should be brought, and 
tlie defendant in the action in the Exchequer 
having ]>loaded a justification uinler the judg- 
ment hi Ciommon Pleas, the plaintiff replied nul 
tiel record, and a day being given to produce the 
record, and the plaintiff in the action in the 
Common Pleas ruled to carry in the roll, his 
attoTTiey delayed it until the day before that 
appointed for the trial by the record in the 
Exchc(iuer, and then carried it in mthont any 
sugg<,'stii»n that the judgment had been set aside, 
and in that state caused the transcript to he 
returned undei- a writ of certiorari into the 
Exchequer. The Common Pleas made absolute 
a rule for <inashing the judgment with costs, to 
be paid hv the plaintiff or his attorney. i^Pns‘^ 
V. SivUi.hHr'n, T iScott (N.R.) 562 ; 1 D. (>?.S,) 190 ; 

3 Man. a. 853. 

■\Vhere in an action upon a judgment to which 
the defendant pleaded nul tiel record, a motion 
was made under T3 Geo. 3, c. 46. s. 5, for judg- 
ment upon the production of the record of tlie 
original judgment and costs, the court refused 
to grant a, rule absolute in the first instance, as 
costs were demanded, although notice of the 
motitm had been given, Fraser v. 1 10. 

(K.S.) 705 ; 4 Scott (N.R.) 741). 

C. BY DEED. 

1. Generally. 

Inconsistent with Document,] — Ko estoppel 
can be raised on a document inconsistent with 
the document itself. Colonial Banh v. Ilep- 
worth, 56 L. J., Oh. 1089 ; 36 Ch. I). 36 ; 57 
L. T. 148 ; 36 W. ll. 259. 

2. Parties. 

Grantor.] — In an action on a deed for the ])ay- 
ment of <an annuity, the gmntor is estopped from 
pleading that the annuity was granted for the 
fraudulent purpose of multiplying votes. PhilU 
Pliillpotts^ lh C. B. 85 ; 20 L. J., C. P. 11. 

A gi’antor* by his deed is estopped from saying 
that he had no interest. FuArtitle v. Gllhci% 2 
Term Bcp. 171 ; 1 E. 11. 455. 

Unless Acting under Statute.] — Unless 

he is a trustee for the })ublic, deriving his 
authority from an act of parliament. Ih, 

By an act for building a bridge, commissioners 
were enq>owercd to borrow money by way of 
mortgage, and every mortgage was to be in a 
form given by the act, whereby the commis- 
sioners were to grant and convey, by deed, to 
the lender, the bridge, toll-houses and tolls, until 
the principal should be repaid with interest, 
and the ‘bseveral persons to whom any such 
mortgages shall be made, shall be entitled, in 
proportion to the annual amount of the interest 
of the moneys borrowed on mortgage, to the 
tolls and revenues of the commissioner, without 
any preference by reason of the priority of date 
of any such security.” Against an ejectment 
by a mortgagee, the commissioners set up a prior 
mortgage still subsisting :—Held, that although 
they were commissioners acting in execution of 
a statute, they were estopped by their mortgage 
to the plaintiff from saying that their whole 
estate had been conveyed to the prior mort- 
gagee, so that no estate passed to the plaintiff. 
Poe d. Levy \,Ilorm, 3 G. & D. 239 : 3 Q. B. 757 ; 
12 L. J., Q. B, 72 ; 7 Jur. 38, 


—B?/ BecorcL 

Privies.]— B., who had, in 1832. })cei! aflinitlcd 
foi‘ life by the Ixmchersof ( he socict.v nl Lincoln s 
lull (the‘owiiors of the fee) to c.lKunbtM's in that 
inn, bv indent Lire of Jul.v, 1833, reciiing that he 
was ‘‘seised or well (‘iititled ro a)i esiaU* for his 
own life in or to the .said (hianibei’s," <-,onveyed 
them to the plaintiff, to secanv an annuity, nnd 
in Michaelmas term, in the sann' year, snrrmi- 
deretl them to tlie so«n’ety witli a, vjmv to I in", 
admission thereto of the defendant, who was a<‘- 
cordi ugly let into '{)OssesKion : — n<"ld, that, inas- 
much as the <lefe]idaiit did not claim l>y, t Urongh, 
or under B., he was not estnp])ed by (he recital of 
July, 1833, fiom denying that B.had a lilcMSlatc 
in the premises. Poe d. Mu reliant v. LJrrinyton, 
8 Scott, 210 ; 6 Bing. (N.C.) 79 ; 9 L. J., C. i\ 9 : 
3 Jur. 1126. 

B. conveyed Blackacrc in fee to ij. in 1827, 
and the wife of B. was a p:u‘ty to the di'cd. It 
was agreed at the time L»f e.xeciiliug the con- 
veyance, that B. should eontiniie tooce.npy till In. 
or*L, died. L. died, and his heir gave B. notice to 
quit. A. few days afb'i- tlie notice' to <{uit expired, 

B. died, and his widow continue(i in possession. 
On ejectment by the heir against, the widow: — 
Held,' that she (]onld not set. up a prior mortgage 
of Blackacrc by lb, for her possession aeerued 
through lb, and tliei’crore she was cstopju'd by the 
conveyaiuic of 1827, Poe d. .henihuj v. Shirro/r, 
7 A.k E. 157 ; 2 N. A P. 123 ; W.'VV. A D. 517. 

W. purchased from the assignees of D. lands 
which liad been <levised to G. as frcelmld, ami 
which were df3scri))ed as rretbohl in tlie convey- 
ance to Mb : — Held, ihatW. was not. est<»pped by 
the deed, as against the widow of G.. from 
shewing tha.t the lands wiao imt frefchoid. ami 
consequently not cliargc^idile with dower. Gaunt 
or Grant v. Walnman, 3 Scott, ‘113 ; 3 Ping 
(N.O.) 69 ; 2 lIodge.s, 186 ; 5 L. ,L, ('. lb 3bL 

A plaintiff in ejectment., claiming undiM' a 
mortgagee, gave in evidence the <leed exeeuted 
by the mortgagor and mortgagc.e, vvliieh ri'eitcd 
tlmt the mortgagor wais seised in f<H\ TTu'. de- 
fendant was no party to the deed, but ba.<l sub- 
se{|uently endorsed upon it this memorandum : — 
“ The within ]>reaniscs were cha.rgetl by me, 
\V. S. (defendant), the juirchaser of tin.', (‘.qiiit.y 
of redemption tberLtof, with the ]>a,yme!]t. of the 
further sum of 325^”: — Held, tliat the. memo- 
randum was evidence for the jury, tha.t the 
defemlant came in under the mortgagor, and 
that, if so, he was estopjied from setting uji an 
advei'se title prior to tlie date of the deed. J)oe 
tl. GaAsford v. Stone, 3 G. B. 176 ; 15 L. J., 

C. P. 234 ; 10 Jur. 480. 

The 'Westminster improvement commissioners 
were authorised by acts of parliament to borrow 
such sums of money as they should think neces- 
sary for the purposes of the act, and to give 
bonds for the same, and winch ]>onds wc'rc' 
assignable. In an act.ion by a. transfen.'e of (ai(‘ 
of such bomls, the condition of which reciied 
that the commissioners had in piirsuamu.; of the 
acts borrowed of P. 5,(}0UZ. for cnaldJ ng Hiom to 
carry tlie acts into execution, tliey pleaded that 
they did not borrow'' the sum of tb, (u* any part 
thereof, for the jmrposes o'i; t.lie acts, and that 
they were not authorised to make 1h<^ bond, a.ml 
I that the same was made (‘.ontrary to the pro- 
visions of the acts, of which ib arul tlie plaintiff 
had notice at the time when the bond was made 
and transferred to the plaintiff :-~-H eld, upon 
general demurrer, that the plcawa.s bad. Horton 
V. Westminster Improvement Commissioners, 7 
Ex. 780 ; 21 L. J., Ex. 297. 
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The comm issioTiers nlso pleaded that before the having entered under the will, the dcfexulant 
bond was made, (J. I\I. and W. M. were entitled claiming through her was estopj^ed as against 
lo receive from :liem bonds; tliat P. and others ail those in remainder from disputing the valulity 
(jtmspired rraudulently to procure for P. one of of the will, and that the plaintifi; was enlitied 
the I, looks to which C. M, and W. M. were to recover. Board v. Board.^ Pd L. J.. Q. B., 
entitled, and by means of sneh conspiracy and 4 ; L. K. i) Q. B. 48 ; 29 L. T. 459 ; 22 "W. II. 
fraud they procured C. M. and W. M. to antho- 206. 

rise tlie coitmdssioners to give lo P. one of the By indenture of the 6th February, l.s45, A\h, 
bonds they were so entiilcal to; and that the equitable tenant for life in possession, uudea* t lie 
Ixond sued upon was ilicrcupon given to P. by will of the Earl of Burlington, of, amongsi. other 
the commissioners, and that they had never hereditaments, the land demised by tlic said 
])orrnwed any sum of money from P., of all indenture, granted a lease to S., the d(;fendant, 

which premises tlie plaintiff at the time of the and to Y. and B. (whose estate tlie defendant 

transfer to .him of the boiuL had notice ; — Held now has), of a piece of land for a term of eighty 
Ijiid, because the commissioners could not set up years, at a yearly rent of hi. by the following 

as a defence the fraud that had been committed description, viz.: “All that piece or parcel of 

upon G. ]\I. and W. M., by whose directions they ground part of Hide farm, within the hamlet of 
had in pursuance of their contract with them Beard, in the county of Derby, containing by 
given the bond to P. Ih. admeasurement 1,198 square yards, being forty 

yards long and thirty yards wide, ov thereabout. 

By Person claiming under Instrument.] — A bounded on the north and east by lands belonging 
deed of insjicctorsliip and composition made to the said W., on the south by a public road 
between a debtoi' and liis creditors in Great leading from Di.sley to Hayfield, and on the west 
Britain contained a covenant that in a certain ])y anotlier public road leading from Oislcy to 
cvcTit the <Iebtor would, if recpiired by the in- New Mills, together with collages and buildings 
sp(^ctor, assign all his property to the inspector thereon, and with the right of a carriage road 
for the beiu.'lit of the creditors; that ii[)on such from the said piece or parcel of groun<l to the 
assignment tin; insiaictor should give a eertilicato works of the said 8., Y. B. at New Mills, 
that the (U'ljtor had so Jissigned. and that there- aforesaid, the ground plot whereof is shewn in 
upon the debtor should he released from his the margin of these jnesents,” .and the lessees 
debts. The deed. contalue<l a })roviso that it thereby covenanted to build certain houses on 
should “cerise, determine and be void” if all the demised land. At tlie <lnte of the lease B, 
the creditors in Gjx-at Britain to a certain and Y. & B. were owners .res]‘>ectively of 
amount did not execute it within six months certain mills and works at New Mills, and the 
from its dabn Tlie debtor was duly required by trustees under the said wall held the fee simple 
the ins}H‘ctor to execute an assignment, and did and inheritance of the lands on each sidt? of tlie 
so, and, received a ce!’titk*.ate : — Held, that the said two public roads for a considerable distance* 
dec'd was not void, but voidable only; that the Several houses, occupied as private residences, 
rcdiMise constituted a good defence against a and called Beard, Terrace, luul since the (late fif 
creditor wlio had execut(jd the deed, and who, the lease been erected on the demised land by 
having had notice (hat all the creditors had not the lessees, who had also since the same date 
signed the deed, had endea,voLUvd to obtain pa.y- made the said carriage road upon land, })m'cel of 
.nient of a divitkmd out of the property assigned the hereciitanients comprised in tlie said will, 
to the inspector. Bii/ui v. Wi/iuan^ 51 Xj. J., arui other than the sakl cloinised lain], anil erected 
ih 623. a stone bridge, over the river there at tii,e north- 

west end (if the said ea.vri age road, to connect'. 

Entry on Land under Deed or Will— Tenant the same with the said milts and. works. 4'his 
for Life and Eemainderman — Title.] — "Where a carriage ri.wl dicl not ccuinnnnicate directly with, 
person who has no title, or an iiiqierfect title, to the demised land, but mn from the said bridge 
land, tJiirjiorts by deed or will to settle it to the southward into the said public .road from Disley 
■use of one for life with remainders over, and the to Hay held, liaving tlie other piililic road from 
tenant for life enters under the sertieineiit and Disley to New Mills on the east, liet wet.* n it. and 
remains in possession long enough to bar any the demised land. In October, 1865, the defen- 
claim by the true owner, he, and persons claiming dant and the other lessees assigmed the demised 
under him, are estopped as against the remainder- land to the Midland Bail way Company for the 
men from disputing the validity of the settle- residue of the term, subject to the said, yearly 
nient. Board v. Board, infra, approved. Balton rent, but expressly reserving out of the assign- 
V. Bit z<jr raid, 6() L. Gh. <*(04 ; [1897] 2 Oh. 86 ; merit the before-described right of carriage road ; 
76 L. T. 7t)0 ; 45 W. li. 685 — ChxV. and by an indenture of the 26th December, 1865, 

A tenant by the curtesy of promises, devised to which W. wns a party, the trustees of .Karl 
them ])y his will to trustees for his daughter B.’s will conveyed "the same laud to the said 
iiebocca foi' life, with remainder to his grandson, company in fee simjilo. Tri 1875 the trustees {.mt 
Upon the death of the testator, llehecca entered up to auction a'lid sold, ami by indenture dated 
into ])ossession of the premises })ur])orted to be the 29th Beptomber, 1875, to' wliich W. was a 
devised, and paid for some years the annuities directing party, conveyed to the jilaint iff in fee, 
charged by the will upon tlie ])reinises, and wms amoiigstiithcrhnids, the carriage riuul incpiestiun 
sudered by the lieir-at-law to remain in ].)Osses- by the following description: “A ixxul to the 
sion undisturlicd for more tlian twenty years, works and [iremises of Messrs. B., B. <k. Y., 
The grandson conveyed his remainder to the situate in New Mills, for which Messrs. B., B. & 
plaint ill:. Bi'bvcca, after she had been in posses- Y. pay an acknowledgment of Lv. })er annum, 
sion more than twenty years, conveyed the Number on plan, 17H ; quantity, 29 [icrches,” 
preinis('s in fee to the defmidant, wlio, upon and by the 8th condition of sale it was stated 
her death took })o,ssess{on. 4’lie plaintijf, the that “ every lot was sold subject to all rights of 
assigmee of the grandson, the remainderman, way and other easements charged and subsisting 
having brought ejectment : — Held, that Itebecea thereon.” After the assignment and conveyance 
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to tbc3 Midland Railway Companyj the defendant 
continued to nse the said road up to the date of 
tin’s action, arul since the said conveyance to the 
plaintiif entered upon and passed over the road, 
not only for going to or from Beard Terrace or 
the land demised by the lease of 18t5, but also 
for going to and from and for the carriage of 
goods between his said works and the Midland 
Railway station, which is not on any part of the 
said demised land, and also for going to and from 
collieries aiid other places in connection with his 
works, and he claimed to use, ami then still used 
the said road ])y himself and servants and persons 
employed at his said works for all purposes con- 
nected tlici'ewith. On the 28th September, 1875, 
a six months’ notice was given by W. and the ! 
trustees to the defendant to give up all heredita- 
ments held by him in the county of Derby as 
yearly tenant, and since the 26th March, 1876, 
payment of the Ls\ per annum in respect of the 
user of the said roatl was demanded by the 
plaintiff of the defendant, and refused by the 
latter, and it was admitted that such acknow- 
ledgment had never been paid by the defendant, 
or any lessee under the lease of 1845, hut uj) to 
the assignment to the Midland Riulway Com- 
pany the rent reserved by that lease was duly 
paid to and received by W. The plaintiff liad 
no knowledge or notice of the existence of the 
lease of 1845, or of the defendant’s claim to any 
right of way other than wns expressed in the 
said conditions of sale and the conve 3 '’ance to 
the plaintiff, or as might be inferred thei'cfi’om, 
and from the existence of the road itself leading 
from the highway to the defendant’s ])rcmises. 
In an action by the plaintiff’ to recover damages 
from the defendant for his wrongful entry u])un 
and user of the said carriage road : — Held, I hat 
whether W. had, or not, powei’ to grant the lease 
for 80 years, ^’et as he was a party to the con- 
veyance of Beptember, 1875, to the plaintiff, 
holli he and the plaintiff, who claimed through 
him,^ were estopped from dis^mting during wVs 
lifetime the grant of land and roadwa}^ contained 
in the said lease, and that altlinugh the plaintiff, 
even if without notice, could not claim title to 
the lands except subject to any charge or burden 
created by W., yet having had notice sufficient 
to put him upon inquiry ho could not be deemed 
a purchaser for value 'without notice. Simmin' 
V. Seholfield, 43 L. T. 763. 

3. By Recital. 

Not Conclusive in Collateral Proceedings.]— 
Estoppel on the ground of any statement in a 
deed onl^- operates in a proceeding upon the deed 
containing such statemcjit. In" any collateral 
proceeding upon some other deed or contract, 
though between the same parties, tlie statement 
contained in the first deed is evidence, hut not 
conclusive evidence, of the fact, so as to estop 
the parties from denying it. CaHer v. Carter, 

3 Kay A J. 618 ; 27 L. J., Ch. 74 ; 4 Jur. (if.s.) 631 

A mortgagee agreed to assign her security on 
payment of principal, interest and costs. An 
excessive claim being made for costs by the 
mortgagee, who refused to execute the transfer 
unless the sum was paid, the assignee, with the 
sanction of the mortgagor, paid the sum claimed 
under protest Held, that the mortgagor might 
recover the excess as a payment made involun- 
tarily under undue pressure ; and that the mort- 
gagor was not estopped from setting up his claim 
by the recital in the assignment, that the sum 1 


paid was duo for principal, inrerest and (losfs; 
because, a recitel, although an estopjH'l io flic 
parties to the der'd, wlujre tlic nuiH(>r of the ilrcd 
itself is in dispute, is not so in a mattei* wlnh'li is 
collateral to the deed. i'7vosvv v. Pr/a/tetan'ii, 
31 L. J., 0. r. 1 ; 16 \V. Ih fob 

By a deed Ijctwcen ;i, juilway (‘ompany and 
contractors, cla inis l\y the la( t(‘r (sp<‘cdi(‘d in a, 
schedule), undei- th<} coiit raci , foi* losses by i‘ea.son 
of delay in obtaining possession ctf tln‘ land, were 
referret 1. I’li e 1 1 eed rcc i ( ed 1 h al , w i t i i 1 1 u m * x c t : p- 
tion of the claims containctl in llu; sthu'dnic, 
the com pan }’• and tlie coiitractois had ‘bs^tt jctl, 
adjusted and miitunll)’ satisfied every other 
account, claim, or demand which the parlies 
had against each other aiasing mit of the tam- 
tract, or any other account, matter, or thing 
whatsoever, as the company and the contractors 
thcreb}' admitted and acknowledged’' ; — Held, 
that this recital wns not an estoppel to an aei Ion 
by the coinpany on a bond entered into by the 
contractors, conditioned for tlie. performamx‘. of 
their original eontraet. alleging a, s a Imaieli the 
noil-execution and ciiinphdioii of tunnels accord- 
ing to the contract. .h\ Ihj. v. Wtaioa, 6 
B.: & K. 52() ; 3] h. J., Kx. 515. ' 
i A., mortgagor, and ih, morlga-gc'c, hi'fore 

22 & 23 V’’iet. c, 35, joinfly demised to t h, with 
a proviso that cilher mightVc-enlei' if <'.a.ssigned 
without the consent of the mortgagor. \';trious 
assignments took ])lnce with A.’s eonsmd. Before 
tlie ex])iratioii <jf the term, A. and the last 
assignee jointly convtwed to I)„ by a, h‘ast‘, re- 
citing the former one, and cuiitauiing a. con- 
dition Tliat A. shonid re-enter if the 'premises 
w^ere assigned without the morlgagur’s consimt ; 

, — Held, that the second Iea,se. did no!' cr<'aie an 
(‘Kto})})el on J)., to prevetit him shewing that A. 
wxis not the r<‘versioner ; and, tlHa'eforiN A. could 
nob enforce tlu‘ condition. Paarderx v, JAvvo/- 
ireather, 3 H. A 35 Jj. J., lh\. 11,5; U 

Jur. (N.S.) 6<)5 ; 13 \\'. R. 814. 

Recitals in a deed do not. o]>era(e as ati 
cstopjiel against a, party to tin* d(*ed in an 
action, not found<‘<l on tiui <leed, but (‘oliateral 
to it. Jfonjan, Kr parte^ tSi/n/fxar, Jn re, 45 
L. J., Rk. 36; 2 Oh, 1). 72; 34 L. T. 323; 
24 AV. R. 414. 

When Creating an Estoppel.] — AVhena pterson 
claims a ])C‘nelit under any doeumetd, he cannot 
be hoard to say he \vas ignorant <if an;v fa,ct 
noticed in it, or wiiich ho might, wiien his tit.le 
theremider wras a<‘«pdrGd, have discovered by 
enqidi'ies, ^to widc-h he would naturally have 
been put. if he had knowni of the existence of 
tlio document, and seen it then. Joifee v. 
Jlawlhir, 40 L. J., Ch. 105; 11 L. R. Ecf. ]53; 

23 L. T. 756 ; 19 \V. R. 217. And see Ptrele v. 
mtehelL, 1 l)r. & AVal 568 ; 3 Ir. E<|. R. !. 

A recital in a l(.‘ase, professing it to lx* made 
, under a loasiiig powmr in a will devising an 
estate tail, does not estop the person aectipling 
the lease from shew’ing tliat tlie eslalu' tail wa's 
barred. BlaehhuU v. Gihmn^ 2 L. it., Ir. -19. 

Assignment.] — An assignor, ]>y c,xeeiding the 
assignment in W'hiedi the original leas«i is recited, 
is precluded in an. aciicm bv‘ the assigmic from 
calling upon him to jirovc llic hnise, Mifid v. 
Turner.^ 1 Esp. 217. 

By Husband and Wife.]— Where husbaru'i 

and wife assign a sham of an asccrt.ained fund, 
in which the wife has a vested interest in re- 
mainder expectant on the death of a tenant for 


429 


430 


ESTOPPEL— Deed. 

life, ‘wlio onflives the Iriisltnnd, if the wife, after 


her husband's death, executes au assignment 
.of ihe fund, wliich recites the foiancr assign- 
ments, and ])ur|)Oi'ts to be made subject to 
them, she does not ihere]);/ recognise or con- 
iirin them, Ifottnrr v. Morton^ 5} Russ. (Jo ; 27 
Ih ih 15. S. lb, Watson v, J)onnhs, 8 Unss. 1)0. 

. „ _™ Insolvent, by — Beed" Toluntary or for 
‘Value,] — An insolvent liaving several exeeiitions 
in his house, a,t tlie sugu’cstion f»f one of his 
.creditors, (‘xee.utecl tin as‘^igmnent to him of all 
Ills edfects foi’ tlie bene (it of sucli creditors as 
•should come in and sign the deed. The deed 
recitedtliat the insolvent had pro[)Osed the assign- 
meiit. The execution creditors u'cre acco.rdingly 
[laid tlieii' claims, and i lie assignee, tahing [losses- 
sion of the goods and promises, carried on the 
business for some time, when, he sold the whole 
■concern, for a, huger aiuonnt than it would have 
realised if it had been disposed ()f by the sheriff. 
The deed was signed Ijv severnl of tlie execution 
'€rc(lit()rs. The insolvent, within three months 
from the tissiginnenl , weid' to jirison, and after- 
'wards obituued his itisehargi* undei’ the. Insolvent 
.Aed. : — Ilidd, lhat this deed was not voluntary 
within 7 (h'o. 4, e. 57, s. 82, and that the assignee 
was not (‘sto]>ped hy 11u‘ recital in the deed of 
u.ssigimu'iit. from eoidmidimj; that the detsl was 
mot vulunlarv. Kn'nfhl v. Foninnnon, 2 II. IT. 
Al) ; 5 M. & \Vb 8S1). ' 

Possibility— Deed Conveying.] — ^Wherc 

the trutli appt'ars hy recitals iii a. deed, pro- 
fessing to convey a. possibility, tlie party con- 
voying is not liarred hy i'stop[iel, although he has 
received the piirc.hase-uioiicv. Don d. Lnmlnif 
V. Hnanhonnuih (JDH), 1 K. .<1 M, 721 ; 8 A.& E. 
^ ; 4 \u J., ,iv. li 172. 8ee A', fl, 8 A. cV: E. 81)7— 
Ex. (Ih. 

There maybe an estojipei ly matter of recital. 
liiurman 'w T/(i/lo}% 2 A. cb; E. 278 ; 4 N. «S: M. 
:2iM- ; 4 I... J., K. J.h 58. 

Secitals in other Deeds.] — Ihii a jiarty to a 
•deed of <.*oiiveyam*.c is not estoppcil by recitals 
<;.oninine<l in other deeds through, which the title 
ISO eonvt'Vi’d is dei'ived. Don tl. SJinJfon v. SJinJton, 
4 .N, <S:. M,. 857 : 8 A. A E. 285 ; 1 U.k W. 287 : 
4 L. d., K. ?>. 1(;7. 

Becital Unilateral or Agreed.] — Where a 
irecital in an instrument under seal is intended 
to be a statement wbicli all the [lartics to the 
•deeil have mutually agreed to admit as true, it 
;ts an estop[)el upon all, whether they arc [larties 
to the deed by executing it, or oidy by accejiting 
it. But when it is intended to bi; the statemeut 
-of one [>arty only, tlie cstop[)el, though all have 
executed the deed, is eoiilined to that jiarty. 
The intent ioii is to ho gaflierei! from construing 
the instrument. Stroi((/hUI v. J}unh\ .1 I- Q. B. 781 ; 
ID L. d., Q. B. 201) ; hi diir. 711. 

Devise — Kecital — Effect of.] — In 1880 G.. 
moi'tf^aged lands in fee to (). In 1877, on the 
death, of the trustees for side under O.’.s will 
by assignment, of tJie mortgage of 1881), con- 
veyed tlie hinds to 0. (h (who had, in 1872, 
demised them to H. for ten years, from 1870 to 
1880), joining in the deed as a granting and con- 
firming party. Aftei- IHSO id. (‘ontiuu(‘d in pos- 
^session, paying the old rent', to (h In March, 
1887, 0, deimiuded [lossession, and served a writ 
to recover [lossession of thf^ land on the title. 
At the trial C. failed to [irove the will of 0., 




but proved the deed of 1877, Avhicli contained a 
recital of the devise to trustees f<n* sale con- 
tained in O.’s will ; — Held, tlmt the. recital of 
the devise by O. to trustees coiiLainetl in the deed 
of 1877 was sutiicient evidence of that devise, ! 

and. that H., claiming through (4., was es1op[)e(l 
from denying that recital. Clurhe v. IIkU^ 24 
L. R., Ir. 818— G. A. 

Mortgage — Settlement.] — A Imsliand mort- < \ 

gaged property which was afterwiirds put into 
settlement. The settlement executed by the I 

husband and his wife contained a recital that ) 

the mortgage debt was 1,200Z., whereas it was I 

in fact l,4d0b The wife had admitted the error 
and acted on the assumption that the true sum 
was 1,400b After the death of the mortgagee 
and his wife : — field, that jiarties claiming 
under the husband were not estoipied by his 
excention of the settlement from dis[>uting its 
accuraev. Scholeffeld v. ZonJiuwod, D Jur, (N.S.) 

788 ; 8 L. T. 40D ; 11 K. 555. 

Transfer of Mortgage — Receipt for Costs — 

Taxation.] — A third mortgagee took a transfer 
of the lirst and second mortgages, the transfer 
containing a recit-al that a gi’oss sum was 
due in Tes])ect of the mortgage securities. A 
i’ecci])t for tlie money was given, which speci- 
fied that a certain sum, part of the gross sum, 
was paid in rcs[)ect <,)f costs; “the acccuints 
thei’cof to be liereafter adjusted,” The solicitor 
of the lirst and second mortgagees, wlio liad also 
acted as the solicitoi* for the mortgagor, aftei'- 
wards delivered his hill of costs, containing 
items vvhicli were properly cliargeable against 
the mortgagor only. The thii-d mortgagee 
applied to liave the bill taxed: — Held, assum- 
ing his right to relief, that ho was upon this 
a[>plica.tion estojiped by the deed from dis- 
initing the amount. FonniftF In. nn, 11 Jur. 

(N.S.) 218: 11 L, T. 818; .18 W. IL 807. 

Atiirmcil, 12 L. T. 887 ; 18 W, II. D82 — L.JJ. 

Covenant for Title — Fraud.] — V>y an inden- 
ture after reciting that the testa.tor. of whose 
real estate the defendants we.re the. ti'usiees, 
being at the date of his will, Jind so continuing 
till the time of his death, seised in foe sim[>l,e, 
free from incumbrances, of certa,in real estate, 
of which the plot thereby granted formcil iiart, 
made his will, and thereby ilevised Ids real 
estate unto the defendants, their heirs and 
assigns, upon certain trusts, and nlsti reciting 
that the testator died without liaving revoked or 
altered his will, and also reciting that tlie defen- 
dants in exercise of a power in the will, had 
agreed with T. for the absolute sale to liim of 
tiie })lot of land and premises intended to be 
thereby granted, and the inheritance thereof, in 
fee simple in possession, free from ineundirances, 
at a certain price, aiul also reciting that H,, one 
of the defendants, as benctlcial owner of the 
plot of ground subject to the power of sale, had 
agreed to concur in the indenture, it was wit- 
nessed that the defendants did grant and convey, 
and the defendant H. did grant and conhrm, the 
plot of ground unto and to the use of T., his 
heirs and assigns, for ever. Th<.‘. indenture con- 
tained a covenant that the defendants and the 
defendant H, respectively had not incumbered, 
and also a covenant thn-t the defendant, H., 
together with the defendants, had good right to 
convey : — Held, that the statements as to title 
were not sufficiently precise to raise an estoppel 
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against the defendants so as to prevent tliem 
from denying that in fact they had no title 
to convey and from setting up the true facts. 
Onward Bnlldhaj SoeMif v. Smitliwn^ [1893] 1 
Ch. 1 ; 41 W. A. 

Undisclosed Mortgage — Solicitor Trustee.] — 
Two trustees, one of whom was a solicitor, ad- 
vanced money on mortgage. The mortgagor, 
with the concurrence of the solicitor trustee, 
sold parr rif the mortgaged propei’ty without 
disclosing the mortgage. Regular conveyances 
in fee to the purchasers were executed by the 
mortgagor, containing a recital that he was 
seised or otherwise well and sufficiently entitled 
in fee ,'-imj)le. The solicitor trustee received the 
purdiasc-moiiey, and retained it. Eleven years 
afterwards both trustees executed a reconvey- 
ance oL' the property so sold, the other trustee 
believing, on tlie representation of the solicitor 
trustee, that the property was then about to be 
sold by the mortgagor. Soon afterwards the 
solicitor trustee absconded, and tlie other trustee 
then tiled a. bill against the mortgagor and the 
pureliasers, })raying for foreclosure against them : 
— Held, that under the foini of conveyance 
adopte<h neither the plaintiff nor the mortgagoi' 
was estopped from den5’-ing that the legal estate 
had passed ])y the conveyance to the pureliasers. 
Ileafk V. CreahrJi, 44 L. J., Ch. 157 : L. li. 10 
Ch. 22 ; 31 L, T. G50. Affirming 23 W. li. 95. 

Deed^ intended to he Executed but not 
Recognised.] — R., after some negotiations, con- 
tracted with the assignees of Messrs. E. for the 
purchase of certain claims of the bankrupts 
against the estate of G. He represented that 
he acted on behalf of himself and M., who was 
clearly eognisaut of the negotiations and con- 
tract. Several documents passed between the 
parties, and finally a draft of a deed was pre- 
pared, which recited that the contract was a 
joint purchase liy R. and M. This was sub- 
mitted to M., who approved of it; and at thatj 
time he 'was willing to adopt the contract, hut 
subse^picntly, upon an alteration of circum- 
stances, M, olijected to the contract, and infused 
to join in tlie purchase :-~Hold, that there was 
no evidence that j\L had entered into any agree- 
ment, <»r that R, acted as his agent ; and that the. 
recital of an agreement in a document intended 
to lie executed would not hind a party who had 
done nothing to recognise it, though at one time 
it was apparent that he was willing to execute 
it, and the bill was dismissed against j\I. with 
costs ; but as R. admitted the plaintiff’s case, 
a decTee was made against him 'without costs! 
Ftdhjno v. MuHin^ 22 L. J., Ch. 502. 

In Settlement.] — A marriage settlement 
contained a recital that B. w’as ‘‘seised of or 
otherwise well entitled to” certain messuages, 
the whole dee<l shewing the meaning to he that 
B. was entitled in one shape or other to the fee 
simple of all the })roperty therein conveyed 
Held, a sufficient estoppel as to the partVf the 
properly in wliieli at the date of the settlement 
B. had no interest wliatever, but as to which her 
interest acx?-i'ued siihseQueiitlv, Horton, In ro 
Horton Herh, 51 L. T. 420.*' ’ 

4. Landlord and Tenant. 

In what Cases.]— Action on a lease, yielding 
rent to the lessor, his heiivS and assigns, with a 
covenant for payment of the rent to the lessor, 


his heirs and assigns, by the devisee of the rever- 
sion against the lessee, alleged tliat Ihe revci’sioii 
of and in the demised premises iH'longed to the 
lessor and liis heirs. Pffia. tlmt tluj .rt;version of 
and in the preinis(s diti not. belong to tlie Itssor 
and his heirs, Replicat.ion, by way of esioppeh 
that the lease was an indmitnrc' executed by the* 
defendant, and tliat he entered and enj(y<‘(i tlu^ 
premises lyy virtue of the indmit iire ; that, it. <!i(l 
not appear by the indent uiv that the lessor was 
not seised in fee, or that he hud any est;if(‘ or 
interest other than a fee sinpde t nor did the 
indenture contain anything to sliew tliat. the 
reversion did not belong to the lessor and his 
heirs : — Held, that the plea was good, as travers- 
ing a material allcgacion, in the declarat ion, anr! 
that the replication was bad, as it did not shew 
any estoppel. Wrld v. Ba.rtrr, I IL k N. 508 ; 
2t>‘L. J., Ex. 112 ; 3 Jur. (N.s.) 91 : 5 W. 11. 113 
—Ex. Ch. 

If a copyholdei’ makes a louse for years whiidu 
is not according to the misloin of thc‘ manor, the 
lease is good between th(‘ hssor a, ml the lessee, 
and ail olhei's cxe('[)t (he lord of tlie manor. 
Dor d. 7)’i'.s',s‘idrr v. 7W.s.sidrr, I Q. Ih lit); Itli 
L. J., Q. B, lOO. 

A lessee who ('.xt'cutes llu' eounterpart of n. 
lease cannot dispute its valiility on tlu^ ground of 
the origiua! mu tua’iig sinnpied. Jd/nil v, J/cv7y 
2y. A J. 110 : 31 li.'n. 559. 

A Icssi^e, uftei* exceuting a lease, cannot <lis- 
piite the title of either of his lessors. Hood v. 
H///, I Moore, 389 ; 7 Tuunt. Oi-0, 

But ho may shew that his lamllortl’s title has. 
expired. Naarr v. J/av.v, 1 Bing. 30t) ; S Moorig 
389 ; 2 L. J. (o.S,) C. \\ 25 ; 25 li. 11. 050. 

U|)on non est factum pleadixl, the lessee in pos- 
session cannot controvert tlu' title of his lessor to- 
demise. Frirnd x. Ha.da/jrool'., 2 W. Id. 1152. 

The ilcfemlunt lieid, as teminl from year to 
year to tiie piaiutilf, two distinet holdings— om* 

at a rent of 03/. am! tin* ot.her of 21/. -iliegule 

(Lays of hotli being the s:ime ; the plaint iff 
granted his estate liy way of mortgage, but eon- 
tinned in possession and reo(‘i[0 (»f the rents, and, 
afterwards, in his rent-books eonsolidatt'fi the ^w^^ 
holdings into one, at an incix'ased tnilk rent of 
103/., which was ])aid by the dofendant. Tim 
fdaiiitiff served notiei‘ to (piii in his own na.ine. 
alone and brought an (geei nieiit in his own name, 
without joining t la; * mortgage(‘. e-dleld, that 
these facts airordi'd no evidem.Uiof the (meat ion, 
after the mortgage, of a. nmv leiianey, so as to 
estoj) the defemlant. from shewing tliat the plain- 
tiifs title had ])asscd from him to the mortgaget*, 
Ddmof/o V. Mndlhhs. !r. R. 9 C, L. 209 — Ex. Ch. 

In 1SG4, A. grunted to B. a lease for tweniy- 
ono years of a house “togiUlier with all (‘(hTuA'S 
. . . lights . . . casements, ailvaiitages 

and apjairteiiaiices tlnu’cto belonging, or theix'- 
witli held, used, or enjoyed.” At the date of ilu’s 
lease A. held, for the lesiflue of a, term expirin.g 
at Christnms, an adjoining Imust', over 

whicli most of tlu' light ca,im‘ to (he biiek win- 
dows of the house leased to B. On I lie exju’ration, 
of his lease A. jnireluiscd a. fe<‘ simiOo. of the ad- 
joining Imuse, and In 1872 he [uilled d(Ovn tlmt 
house with liie intention of ivimilditig it to a 
greater height than its former lieight. 'iL, wliosc 
lights were not ancient lights, filed a. bill to m- 
strain A. from raising the new ]ions(‘ to a, greater 
height than the old house '.—lieid, that the lixisi* 
to B. only amounted to a grant of tlie light 
coming <:)vor the adjoining liouso during A.’s 
term in it, and that on siibse(|uently acquiring 
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thc‘ fee sirnplci of ilu^ adjoiiiin.^’ lionse A. was not 
estopped tMtlun; at. ];iw or in opuity troin dealing 
with ilie hous(‘ in such a way as to interfere with 
iPV liehfs. Booflr v. Airach^ 42 L. d., (lli. 557; 
L. ih S (M). tJdli : 2i) h. T. 251 : 21 W. \i. 713. 

A tenajd eovena.nl c.‘d iji a. l(.ia,He to (tdiver up, 
at the expiration of his Panp ec;rlain fixtures on 
i]i(‘ [)renHst*s. 'riie ttnau (‘xpir(‘d on the 1st April. 
On the 10th, the, landloi'd (hanandod posK(‘ssion. 
On tlu' IMtl), t]i(‘ t<'na,nl. rt'oinvcul Tint ice from a 
inortgaget.' thaJ lie. wa,s tail itleil to possession, and 
tliat in; deinamlod payment <d‘ tlu' ixmt ; and on 
tlu' same (lay t tenant liought the mortgagee’s 
interc'sl. 1'he landlord iKivingafterwaids hroiight 
an action for hreaeh of the covenant, in not de- 
livering up tlie lixtures : — Held, that tlio tenant 
was not (isto])ped from denying the landlonrs 
Title to the lixtures. UAff.s'ou v. Z//nc, II Ex, 
700 ; 25 L. d'., Ex. 101 ; 2 Jur. (N.s.) 110 ; 4 
W. M. 205. 

A lessor in an ejeetiiuait bimight to recover a 
cellar, is not estopped hy his detnl from going 
into (‘vidtaiec: to shew that tin* e('Jl;i,r was not iii- 
Paided to In; dtanised. /^ec d. .Fiurhind v. Furl, 
1 Term Eep. 701 ; I IL It. 507. 

Lease — I’ttisance — Berogation from Grant. | 
— WluM'ti a h'ssor hy working enginos on land 
a.djoinitg-r pn-mises <ioniisi‘d hy him to a. tmianl. 
has ttaused such vihration as to desti’oy a. lioiist* 
standing on and demised with Ihost* pi’emisiis, it. 
is no <lol‘ene<; to an action hy llie lessin' for a 
nuisanet^ to slunv that the house was at the: time 
of its di'sirued iim, and uIno at the dale of tlie 
dtiinist*, in a wetd< and unslahle tM')ndi(i<m. The 
lessor is estop|K*d from sett ing u|) sncli a. derencic 
httcatisc til give ellVi'l to it would he to allow 
liini to ilei'itg'ati* from his owti grant. 

//c/c/ fh. S’. UmnUiiUi. Cu\ h. ,i.. Ik 001 ; 
[ISO! I 2 <A Ik S50 ; 71 502 ; 12 W. II. 020. 

Kent —Mutuality. I — TluMstoppcd which 

cmthtlis a, Imallon! wlu> is mortgagin' without 
the h'gal (‘state to su(‘ hir tT'Ut, is miitiiah a,nd 
rimdt‘rs him liable i»n tin* <'ov<‘nants in tlie lease. 

V, /A'//, I Hah. k K. 10. 

- — Gavelkind Lease? by Oo«parceaer of 

whole of Land - Tenant estopped from denying 
Title of Heir of Lessor whO' is privy in Blood— 
Deduction of Title, j— Wheav a. pirrson entitlid tis 
CiigKU’ceiH'r to a. piirtiim of the r(*n(s ami prolits 
of lam, i makes a lease of (h'‘ whole, under which 
the tenant t'liters ami pays rent as for l!u‘ wliole 
mdii the h'ssor's d<‘a,th, tlu^ tmiant: is tistopped 
from dimying that thi^ Itm'r and jirivy in blood 
to t lui Ji'ssor isentilliHl !<» tin* wh«ili‘ of the land. 
Jl., d. and 51., threi' la-others, were entith‘d as 
copareema's in gavidkind P) a, garden and mes- 
suage. n. hi'ing in poNSt'^i.^ifai ma<h‘ a lease, of 
the whol(‘ to th(‘. (h'h'ndanl. wim entm*i‘il ami 
paid rent' to if, ns for tla- whoh> up to tlu- lattf‘r‘s 
ik-ath. d. Iiaving af.so <!ied, 51. t‘laimed t.hi- him! 
as hi‘ir“at-la,w i*f his hiTUhi'i's. 11. am! d., and of 
his father. Tin? <iefemhuit, e.xeeitf as to one- 


thir<l <»r iiie propi 
Statute i*f heal 
whii'h he idjunntil 


rty, IL’s share, .set u]> l]i(‘ 
’rojjeriy himitalitm, umlei' 
o h(‘ entitled to tluj shaa'cs 


of d. and 5’L, to wiiii'h tlu-y had nunle no (*l:tlm 
lor ovi‘r tvvi'lve y<‘ars Hehl, that, tlK^ d<‘fend*ant‘. 
Would hav<‘ hei'ii i'stojiped from ih'iiying tlu^ l,itle| 
of IL to thi; whole of tin* land, and was eipmlly j 
estoppi'il from ilenying ihal of 5I„ the h(‘ir anllj 
privy in blood to U.: — Ut*lil, futtluw, that tliei 
mode of llndhtg a pri\y in blood is not atfected | 


by the 3 k 4 Will, 4, c. 106, s. 2, which makes 
descent traceable from the last purchaser. 
.Dodiictiori of title is one thing. Privitv in 
blood is another. Wmlta v. Jilrch^ t>0 L. T.' 751). 

Assignee.] — An assignee of a, void hjase,, 

who has, on coming into possession, had notice 
that tlic lease was held umloi’a particular person, 
to wliom the former tenant Inis paid rent, is 
estopped from disputing the title of that person 
in replevin. Johnson y. I Esji.SP. 

Lauds were demised in LStkl hy lease, with a 
covenant against alienation or sub-letting with- 
out the consent of the landlord, xk deed, pur- 
porting to assign the tenancy to A., was executed 
by the personal representatives of the lessee, but 
the consent of the landlord to such assignment 
was not obtained. A. afterwards sub-let the ]>re- 
mises to the defendant, as tenant from year to 
j'ear, wlio came into a.nd continued in jiossession 
of the lands. The rent, under this sub-letting, 
being in arrear, an ejectment was brought against 
A,, and ot hers claiming under him, for mTiL-])ayment 
of rent, in wlu'ch the defendant, the sub-tenanty 
took defiiuce, denying that there was a,ny sub- 
sisting tenancy in res])eet of the lauds between 
himself and the {ilaintiil or any other person, : — 
Meld, lii'st, tluit as the assignment to A. was void 
a, nil no estate passed to A. Iherenndcr, his siib- 
tcnani. (the dcfciidtint) was estopped from dis- 
puting A. s title, ami that it was no defence, to 
sIh'W that tlu‘ term <4* tlu; lease so inefl’ect.ually 
assigned had ex)>ired after tlie suh-letting and 
before the emnmene.ement of the actii m, Wof/fm 
V. J>oijlo., 12 Jj. K., Ir. (>1). 

Lease by Parole — Assignment by Deed.]— E., 
who laid possession, but no title, let lands ])y 
parole It) t.he defendant for a tnrm of two years,, 
within whicii periotl Jk by deed assigned the 
lands to the plnhitilf, Tvho, licfore 1 li(M?x})iratii)n 
of tiic two years, deuiandeil jiossession from the 
defendant a, ml brought a,n ejectment against 
liiin. : — Meld, tliat the de.femlant. wns estopped, 
fi'om denying the title of Ik, under whom tlie 
plaintitV derived Ins title, and tluit th(‘, plaintiff 
was entitled to recover. Wdrd Iltfdn, lr.lt, 
lb tk b. 17— Ex. Mb. 

An assignee of a. leasii hy imie'Utnre is estopped 
hy the. <leed whiirh estops his assignor. Tdijlor 
V, Xordhrnn^ 2 Ttiiuil. 278 ; 11 ik .Ik 572. 

Whci'e A. claimed to hold lands under Ik as a 
security for a, debt : — Held, tluit he could not 
(lefi.md an ejectment liy the assignees of B. after 
his baidvruptcy on I he gi’ound that tlie grant 
iimler which B. derived Ids title from the Orow;ni 
was void. Jhe d. JJAddlo v. A.hrf(]i<iiiis.^ 1 Stark. 
505. 

Ejectment— Person defending as Landlord.]^ — 
i n ejiK'.t meut, a, pm*son tlcfending as landlord is 
bound by the same estoppel as the tenant in 
possession. Jhni d. Mtinvors v, J/dvv/, 2 M. A 
Eob.otk'. :■ 

If Ik claiming under A. lets kind for a year to 
(k and dies, and A, aJTerwa, rds brings an eject- 
ment against <J,, (k cannot, dispute the litl<‘ of A. 
fidototok d. lltohntotui Forpo/u/fion v. Tkouipson^ 
7 Term Eep. 488 ; 4 Ik Ik 405. And see Jiiujttn 
d. ('hlld V. Wuurood^ 1 Taunt, 208; 1) Ik E. 
751. 

Tenant with Hotice,]— AVhere a tenant- ocxni- 
pie,d apartment.s in a liouse belonging to a wife,, 
and paid rent to the husband, who siihswjucnt ly 
granted a ieiisc of the whole house to the plain- 
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l with Dotice of Description tliat Premises Dninciimljered.]™ 
its validity, nor Where) a eonveyaiico to a. inori<.i,'ao’et; <l(.‘S(‘r{l;(“s 
letink V. Itohin-' the preiuisert as iniiiKainibercd, In iiu' alihfnuu* of 
L. J. (o.S,) C, r. fraud, it is coiidusive evil iolteo f(i slu'Wlliai !lu‘ 
amount of a prioj* inort.u’aij;c was jiald. Jom'.'i v. 
WUluitnn, 2 8t,ark, o^. 

honi Possession ■ ' — . ^ : ■ - ' : ■ „ 

toms to a narty Estoppel. <>t 11 h‘ onmms (.1 

:>ssession' is\iot (,)neen’s chapel of 8r. (Icori’v, ai Whidso!*, 
f ' tilde in' such demised by waiy of nioi’tL;’a.uy for nisioly-nine 
years, if he should so lon_f>‘ live and coiitlniui a, 
canon, to the [daintiti:, all that the canonry (tf 
him, dl. A. M. of the <hiecn.’s free cliapi'l. of Si. 
George, at Windsor, and all .ulelie and otlier 
lands, messuages, tenements and lHM‘ediia,ine!its 
belonging thereto; and all the rights, nnnts, 
emoluments and a])})nrtenances to tlie eanonry 
belonging.” On ejectment by the niortgagee : — 
Held, that he was not csl()p])ed Iw the mortgage 
deed from shewing that the house in (j nest ion 
did not belong to the, eanonry. Jhtr d. JJikcIir.r 
V. Mufiifraw, 1 ?*Ian. A: 0. (1:2 .t; 1 Si'ott (N.u.) 
4.51; 9'L.J., C. P. 318. 

A., having an equitable fet‘ in lands, mortgaged 
the same to P, by lease and releaste I'lu' i'eleas(‘ 
recited tliat A. was h'^gidl}’ or etjiiitiilil^e^t^ 
to the premises eonvi‘yed ; and the I’thensor <’oV(»- 
n an ted, that he was lawfully oi‘ eqiiilably s<!isi*d 
in. his demesne of and in, and, (>t.hi:U.'\vis(r well 
e,ntitleil to, ti,ie same. 'riu,‘ legal i.ist ate was siili- 
sequentdy conveyed to ,A., and lie j:il't;;er\\’a,:r<ls for 
a valuable coiisiileratioii, ciiiivciycid tlie sa.ine to 
C. Upon ejeetmeiit biought by P>. against O. : 
— Held, first, that there being in the rih^ise. no 
. certain am,! precise a’verment; '<if .an.y', seisin. .A,'.,, 

blit only a recital and. covenant? that lie was 
legally or equitably entitleil, V. was not tbei'i'by 
estop]ied from setting iq.) tlie legal estate ai*<:{ 1 1 i reed 
liy I'lim, after the exeentio;u . of tlie releiise. .lUgM"' 
d. V. BuehiM^ 2 B,,& Ad. 278. 

Held, secondly, that tlie, release I'lid not cri'ierafie' 
as an estop] lel by virtue of the words ‘'granti'd, 
bargained, sold, aliencil, remised, released,” 
because the release ]:)asse«I ,notl,iing'. .lint 'wl,.mt tlie; 
I'eleasor had at the time, a;nd A. had not t,lie 
legal title In ■ the premises at tlie ti'nie of..tlie' 
release. I//, 

Held, tliirdly, that this case did not fall .within.,,, 
the ride, that a mortgagor cannot <lispute the 
^ and fraud in conue^tion with this mojlgagin. iiccansc (h claimeil as a 

tul C., as equitable niortgagee, entcrecl valuable eousiderntion wifliout 

siom In an action by A. to settle the interest whi<*li was not in A. at 

; himself. P>. and 0. as encumbrancers to P>., A. ha.vlng ordy 

pertv:— Held (1), tliat, assuming T ^hen an equitable interest, whi<*.h ])assed to B., 
m the agent of D., so that his repre- 

^ A. of having a good title were Termors.] — An owner in fee of land, prior 

D., such representations, folloived by to mortgaging it for a term of years, ])Ut A. into 
tion of the jiroperty beneficially by possession. A, occiqiied for hventy-live years 
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Proviso that one Party a Surety only.] — A., 
B. aiul. (‘xecuted to i). a iiiortgage of Ih’s 
lands (comprised in the pcti<it)!i for sale), and 
-of (Ids lan<ls/to secure 2,i)il/. as*, d^/., of which 
IKK)/. W!is jh’s d(d.)t, and the reniairider (I’s debt. 
Tlie iuorfgage coiii.'tined a ])roviso that, as 
•belween. A., lb and (f, A. was a surety only, and 
that B. and (J. respect ively were sui'cties onl,y 
for ]H)ri ion of tlu^ said sum ; yet, with regard to 
.D., they were to be considei'ed as jjrincipal 
.d(d>lors, so as not to he relensetl by time being 
.giv(‘n to any oMier (n* otiiers of tliom, or by any 
act or omission of lb, wberehy, as suret ies only, 
they woid({ bo released. Jb subsequently exo- 
out cd to i). two other mortgages of the lands 
-comprised in the })etition. A. having paid D. 
tlie full amount of the debt secured by the first 
mortgage, claimed to stand in B.’s place for dOOZ., 
being lb’s debt, and the moiety of 2,0M/. d.s*. d/7., 
being C.’s debt, for which botli iie and B. were 
joint sureties, and to be jdaced on tlie final 
iscliediile on foot of, and in tlie ])rLority of, the 
first mortgage : — HeJd, tliat A.’s claim was valid, 
.and that he was not esto})ped by tlie special 
proviso of the mortgage fi'om ndying on his 
equitable rights of surety. JCwIiicoiuTh 
I n re, 1 L. lb, Ir. 108. 


of the legal estate, no estoppel had been created 
in favour of B. as against C. Ih. See aho 
Mortg-acib and col. 427. 

Debentures — Validity of Issue — Eight of 
other Holders.] — The secretary of a coui[)an.v, 
by direction of the directors, caused dobenturt's 
jiayable to bearer to be prepare<l, sealed and 
stamped. They were tlien pla.ce<l in a, ])Ox tliat 
was kept at the company’s London oflica?, wliich 
was also the office of T., cjiic of the direi'lors. 
/Some of the debentures were delh^creil, to an 
agent, N., with instructions to issue tliem to the 
public. After the comnieuccinent of the ’wiiul- 
ing-up of the company, N., who had, been unable 
to issue the debentures, returned them to T., wdio, 
previously to the commoncemciit of tlie winding- 
up had made large advances to the company. 
T. gave some of the debentures to lb and Co., bis 
creditors (in .satisfaction of their claims), and 
they took them, sn[)])Osing' that they had been 
regularly is.sued to T. : — Held, that the holders of 
valid debentures were not cst<.)|iped from dis- 
puting the v.alidity of tbo.se helil by lb and Co, 
.}{owatt V. Ceif'itle i^teel ami Iron b u/7ov Co., ,‘H 
Cln IX 58 ; ,55 L. 4’. 045 — 0. A, Ami nee GOJU- 
PAKV. 


: Ooveuaat for Title — Mortgage — ^ Fraud — 
lanoceut Misrepresentation.] — I'lie owner in fee 
by purchase from the <lefeijdants nf certain land 
mortgaged it. Hesubscqiu'ntly l/y fraud obtained 
a second conveyance from the ilohmdants of tlic 
same laud, containing the ii.sual covenant for 
title (the bona tides of thci derendanis being un- 
questioned), and again mortgaged the land to the 
|)lain( ill's, in an act ion for breach of tlie covenant 
for title: — Held, that the statements a.s to title 
an the second conveyance were nut suilieiently 
precise to raise an est()])pel and prevent the 
defendant from settingup the true facts; that 
the dcftmdnnts were not liable to the plaintilfs 
-on the grounds — (i.) that the })lahitilTs were in 
no better position as against the defendants than 
the mortgagor, and (ii.) tliat the mi srep resen ta.- 
Uori by the <k‘fcndants was an innocent oiu; ; 
mid that the lid'endants could not have set. up 
n plea, of non est ra(‘,tinn. Omcard Jluildimj 
Eoeieh/ V. Snullinitn, (52 L. .1., Oii. 188 ; [‘18881 'l 
Oh. 1 ] 2 lb HXJ ; 08 L. T. 125 ; 1 1 W. !h 5:)— tt'A. 

Covenants for Title,]-— .The covenants for title 
an a mortgage of a. freehold estate, whether read 
in connection with the word ‘\gi*aiit” or not, do 
.not nmoimt to that ]H’ecise averment that the 
mortgagor is seised of the legal estate, which is 
aiecessary to create an est()])])el as against him 
and persons c*,laiming under him. (leneral 
II nance. Morfgiaje and Jitneounf Co. v. L'dierator 
.'Pcnnanrnf Jlenrfit- Jlnilduaj Sochd (i, 10 Cli. 1). 
15 ; 8t> T. 0(HJ ; 27 W. lb' 210. 

Eecitals, Absence of.]— A., iiy ih'iul, piirporte«I 
to grant a fri'idiold estato tt> ii. hy way of mort- 
gagi*. The di‘('d emdained no recitals, but there, 
were thi‘ usual mnrtgagoi'’s coV(‘nants for title, 
jiichiding a, (‘uvenant that tlu' mortgagor “ ha, <1 
power to grant llio premises in mamn'r a,fore- 
•■said.” Idle nutrlgage was ae.cept(*d by H. on tlie 
fuit'li of certain forge/t title doe/ls junduct'd aiul 
handt!<I to him by A. At, t hi* date, of t lu‘ mort- 
gage A. had not the hgal instate nor any interi'st 
whateverin the [iroperty. Sul)si*<pien( !y, bowt'jver, 
A. acijuired the legal estate and mortgaged it to 
(J. Held, that, inasmuch as t.bc mortgage to lb 
eoritained no precise averment that A. was seised 


Son Covenanting as to Father’s Title.]— A 
son who, under a, voluntary settlement executed 
by his father, was entitled in remainder to a.u 
estate for life with, remainder to his first and 
other sons in tail, Hu]jse<|uently to Ids marriage 
joined his father in two mortgages, wliicb reedted 
that his father was seised in fee, and covenanted 
that, h(3 was so seised ; the father and the two 
mortgagees e.xecuted a subseqm.;nt mortgage in 
fee (to pay them otf a.n<l mise a further sum), 
which the son did not execute, but was awat'it of 
and joined in a collateral deed for the purpose of 
barring all possible estates tail ami vesiingthe 
fee in bis father ; part- of the money raised by all 
the mortgages being for, and applied to, tlic^ use 
of the son : — Held, that lie was estopped from 
setting uj) against his own acts any estate which 
he laid at the time of the mortgages, and that, 
therefo]*e, the mortgage was a good cha]'ge<.m Ids 
life estate, (rvttrdlan. Annu ranee fb, v. .Aron- 
more, (5 Ir. .Ecp ib 881. 

Married Woman.] — A inarricd woman re- 
strained. from anticipation cannot by an a.dmis- 
sion raise a.n esto])[)el against herself so as to bind, 
her interest- Jiaie.man {Ladf/)y.I)(her, 5(1 L. J., 
Oh. 721 ; [1887] 2 Cii. 228*; 77 L. T. 71. See 
Husband and Wife. 


(>. In other 0ase.s. 

By Description.] — A party luivlng exiH-ufed a 
bond describing bimsilf as ‘‘T. lb of lb, in the 
county of N., .Ks(i.” : — Held, on judgment of ont- 
la,wry and error assigned tluM'eoii, that by Ids own 
ilescriptioii of bimself in t he boial lie was estopped 
from sa,ying that he was not jiroperly <|cs<’niH‘d 
in the writ, ‘-of a town, hamlet., or j)lace,” wit Inn 
the words of the Statute (if Additions, 1 Hetn 5, 
<*. 5. Jionner v. Wllklnnon, 1 D. /X lb 828 ; 5 
lb A Aid. 082. 

For the purposes of stamp duty it is requisite 
to ascertain the legal cllect and meaning (tf an 
instrunumt, and thci ileseription of it given by 
the parties thmv.i.o Is Immateriai, and there can 
l)(^ no estoppel. L'nnmer Anphtlie Parhaj lb. v. 
Inland Ilcrenme (hmmmhinerH,\ \ ibx. IHO ; 
L. lb 7 Bx. 2U ; 20 U T. 088 ; 20 W. ll 010, 
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Valued Policy, how far an Estoppel.] — For 
tbe purpose of tlie contract of msiirauce, and for 
the purpose of all rights arising from that con- 
Tract, it nuiy well, be that the valuation in a 
valued policy is coiicdusive. Whenever it is 
sought to set u|> an estoppel, founded upon tlic 
valuation for any purpose going beyond that 
■which I have cndeavouretl to indicate, the law 
does not j ustify such a use of it ; therefore, for 
every {jthcr purpose collateral to the contract, 
there is no reason for holding the valuation to 
he conelusive between the parties — per Selborne, 
L.C. Ihruand v. IhidoeanaeJiL 51 L. X, Q. B. 
548 ; 7 App. Gas. 885 ; 47 L. T. 277 ; 31 AY. II. 65. 

Lease and Eelease.] — A conveyance by lease 
and release docs not operate by estoppel. liu/M 
d. Jo;lf'reyii v. Buchiell^ 2 B. & Ad. 278 ; over- 
ruling JBensley v. Burdon, 2 Sim. & S. 519 ; 4 
L. J. (o.s.) Oh. 164 ; 25 It. R. 258. See Lloyd 
v. Lloyd^ 4 .Dr. & W. 354; 2 Con. & L. 592 
(Ir.). ■ 

Validity of Securities ] — By an act for im- 
proving a town, cominissioners were empowered 
to raise money by a rate, and to borrow money 
upon, the credit of tlie. rate. The act gave a form 
of mortgage secinity, and for the transfer of such 
security by the hohler. Ho person while a com- 
missioner was capable of entering into contracts 
with the body of the commissioners, hut in 1835 
H., who was one of them, agi'eed to supply the 
rest of the body with a quantity of bricks, which 
were rctiuired for building purposes. It was 
arranged that he should receive securities for 
100^. each in consideration of the supply of bricks. 
The transaction was carried out, and he received 
securities in the for.m given by the act, and which 
respectively purpoi'ted to be granted “in con- 
sideration of lOOL advanced and lent by” D. 
Subsequent iy these securities were transferred 
in tlie manner provideil by the act, and were 
assigned to the plaintiff, -who took proceedings 
upon them, demanding that the commissioners 
should apply the money in their hands that had 
been raised by rates, or which should thereafter 
he so raiseil, in ])ayment of the interest payable 
on the securities : — Held, that the commissioners 
were estop])ed from disputing the validity of the 
secnritics, and that they could not set up as a 
defence that they had been granted in considera- 
tion (»f the bricks supplied, instead of, as they 
puT’ported to he, in conside.ration of money 
advanced and lent. WiLh v. Herne Bay Com- 
'mmunwjn, 39 L. J., Q. B. 221 ; L. R. 5 Q. B 
(542 ; 22 L. T. 745 ; 19 W. R. 241. 

Barring Entail,] — A son who, under a volun- 
tary settlement executed by his father, was 
entitled in remainder to an estate for life with 
remainder to his lirst and other sons in tail, sub- 
sequently to ins marriage joined his father in 
two mortgages, which I'ecited that his father was 
seised in fee, and covenanted that he was so 
seised ; the father and the two mortgagees exe- 
cuted a subsequent mortgage in fee (to pay them 
off and raise a farther sum), which the son did 
not execute, but was aware of, and joined in a 
collateral deed for the purpose of barring all 
]jos.sible estates tail and vesting the fee in his 
father; part of the money raised by all the 
mortgages being for, and applie<l to, the use of 
the sou Held, that he was estopped from set- 
ting up against his own acts any estate which he 
had at the time of the mortgages, and that, there- 


fore, the mortgage was a good chai'ge on his 
estate. Guardian, Annnranre Co. v. Arotnnore 
{Viscounf)^ Jr. R. 0 Fq. 391. 

Forgery— One Joint Holder Estopped— Right 
of other to Sue.] — Due of iwo tca'^utors, at 
various periods, some of which wtuv iiioiv (haii 
six years Ijeh^m the conimeiK'cmcnt of llu! acM ioti, 
forged his eo-cxecutors sigiud un^ to translbrs of 
stock, which were duly regisicred. lit; applied 
the })roceeds of the tra.nsfers to his own puiposes, 
but continued to pay the amoind s of the d i vi< !fu< Is. 
to the persons entitled. I'he oihei’ ex(‘culoi*. on 
discoveiy of the fraud, informed the railway 
company that the transfers were invalid, a,nd 
demanded that the stock sliould be J’cgistered in 
the names of herself and another wdio luul been 
appointed trustees of tlie will. I'lie railwtiy 
company declined to accede to this .reip-iest, and 
the present action was brought tliattlio com] >a,iqy 
might be onlercd to register the ])iaiutifls as 
owners of the slock : — .Held, tliat tliough tlic 
fraudnlent executor was csto])|)ed by his own 
action from, denying tbe validity oft.lie transfers, 
such estop])el did not affec.i, his innoc(‘nt (;o- 
execiitor ; and that the innocemt executor had in 
equity a sutluacnt interest, in the stock lo(‘n;i1)le. 
her to sue her fraudulent, co-exe(Mitor jind tlie 
railway coinpanv. Barton w yorth SI a (ford ah in' 
Ba/., 57 L. d.. Ck 800 : 38 Gli. D. 458‘; 58 h. T. 
549 ; 36 \Y. R. 75. 

By Negligence.] — .B., a tinstee, a(lva.]n‘(‘d t rust 
money to A. in 1851, on a.legal nu>rfgag(‘ of hinds 
held by A. in fee, the moi'tgage deed reciting the 
trust. By collusion with B., A. in 1856 ohta.ine<i 
the title dec<Is. and also a, re-con veyaneiM 6! tlic, 
legal estate, containing a reference to the mort- 
gage, and tlien, su])])ressing tin* nuu'igagt.* ajul 
re-conveyance, conveyed, as undtu’ bis original 
title, the legal estate to (h, by way of moi'tgagiL 
In a suit by B.’s cestui (jue trust; — Held, that 
G., altiiougli he acted bona Ihle, and was wholly 
unaware of tlie dealings between A. and B„ ami, 
in fact, never heard of the moi-tgage oi* rc-et)n- 
veyance till after tlie comnumeeuK nt of the suit, 
could not be heard to aver ignoranee of th(‘ fa<ds 
which, lie would liave discovcu'cil upon inqniiaes. 
to which lie would have ]>een put if he had seen 
the deeds of mortgage ami re-e.onveya,nee lieforc- 
he advainced Ids money, inasmuch as lie wa,H 
obliged, to inly iqion rliose dec'ds for his legal 
title ; therefore that the [ilaintiff’s inortgagi' had 
priority over C.’s. Joyee v. Baaiine. 40 \L. 

Ch. 105; L. R. 11 Fq. 53; 23 L. f. 756; 19 
AY. R. 217. ,vw col. -174. 

Trustee not Estopped. ]~Tlie owner of tla.^ 
equity of redeni} it ion in a' mortgaged (state de- 
mised the estate, to a trustee i'oi' <‘i term, upon 
certain trusts, and afterwards (h,ndsed the same 
estate in ice. The devisees having contracted 
to sell tlie (.‘state to a ])urchascr, paid, off the 
mortgage, t(>ok a re-c<)n veyance to tin*, uses of the 
will, and conveyed the estate to the pnreliaser. 
who had no noiice of the b.'rm. .A bill tih'd by 
the cestui ({ue trust under tlie demise a ga.inst the 
trustee of tlie term and tlie [lureliasia* for a.dminis- 
tration of the trust was dismis.sed )y Jaynes, 
on the ground that there was no term liy (‘stojipel 
in the trustee, and on apiieal the Lord ( ^hamadlor 
affirmed the decision, but without, ]>rcjiidice U> 
any qimstiou tliai might, be raised, at 1 aw, being 
of opinion that the question of cstoppid w'as a 
question for a court of law, and that there 
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yns 110 cv(iiity no-ahist the piircliaser if tlie legal Tele0ra/})h Co. (B Q. B. D. 188) and JMvn/ 
was III him. {UciuoioY. 6-VY/e7i-, -U) L. J., JRuHwtty Curi'hJffO cind liHui Co.y. 1 


4-[ • ii U. d (Ui. i t? : ID W. 11. 53. H. L. 653) distinguished. Jhilkta (^ui.solUhtfpfl 

Co. V. Tomhinsoti^ 63 L. J., Q. ih 131- ; [18D3] 
Vendor when able to prove Hon -payment of A. 0,396; 1 B. 178 ; 69 L. T. 598 ; 42W, R. 201 
Purchase-money. | — in an action for unpaiil pur- — H. L. (E.) See Company, and col. 4(>8. 
chasc-mouey, thca,cknowl(?dgnient iii the deed of 

conveyance' of payment of die purchase-money Demise of Shares— Estoppel as to Title.] 

(iocs liot, in the a'bsence of a ])lea of estoppel, —A., by indenture, demised to B. for tcai years 
pi'cdude th(^ vendor from shewing that the pur- the dividends to be declared on certain railway 
chasc-monevliad not in fact been paid ; although shares, at a yearly rent payable half-yearly. In 
the deed is In von in evidence by himself as proof an action by A. against B. upon this deed, the 
of the fact of the sale and conveyance. Pottii v. declaration alleged that A. was a member of the 
KUeon, Ir. U. 5 0, L. 4o. company, and as such was possessed of or on titlcil 

to shares therein ; the declaration set out the iu- 
Eifect of Eecital on Covenants in Conveyance.] denture, and alleged a breach of covenant to pay 
— A conveyance, after reciting that it had been the rent. B. pleaded that A., at the time of tlie 
agreed that 1.40()7., part "of the purchase-money, making of the indenture, was not possessed of, or 
should be paid to a mortgagee of the premises, entitled to, the shares lield, that B, was 
ami tliat the residue of' the purchase-money, estopped by his deed from so pleading. Beehett- 
4(>07,, should be paid to the vendor, witnessed v. Biuidlet/, 7 Maji. & G. 994 ; 8 Bcott (N.Il) 
that in cori'^idcratioii of the 1,4007. paid to the 843 ; 2 D. L. o86 ; 14 L. J., 0. B. 3. 
mortgagee at oi' before tlie sealing and delivery ^ t 

of the deed, the I'cecipt whereof the mortgagee Trover for Croods — Delivery Denied.] — Jn 
acknowledged, and from the mortgage-money trover for paper it a})peare<l that tlie plaintiff 
and every part thereof ac(iiutted and discharged and the defendant had been in partnership to- 
the Yimdor : and alsoiiiconsiderationof thc4607. gather as paper maunfactiirers and iron mer- 
[juid to the vendor as bcfoi-e menti<med, the re- chants. The iiartnership was dissolved by a deed 
ceipt whereof and also the payment of tlie mort- which recited that it had been agreed tiiat the 
gage-money, making in the "whole 1,8607., the business of pajier manufacturer should belong 
Veiidor thereby acknowledged, and from the same exclusively to the defendant, and the business of 
and evoi'y part thereof acquittcil, released and an iron merchant to the plaintitf, but that the 
rlischarged the purclaiscr : — ■ Held, to be no plaintiff should receive out of the stock paper to 
iesto]>pel upon the vendor, the release by the the value of 8987. 4.s*. Ih7., which should remain 
w'ord --as before mentioned,” &c., referring to, in the paper-mill for a year at iiis option. The 
and being qualified by, the recital, wliich stated deed also recited that in performance of that 
an agreement to pay the 4607., and not an actual arra.ngement, l)apcr to the value of 8987. 4,s*. Ilr7. 
payment. Bottrell v. Summen^, 2 Y. cS; J. 407 ; had been tlelivered to the plaintiff, and the same 
bT R. R. 613. And .vcc col. 427. was then in tlie mill, as the plaintiff acknow- 

ledged. It was then witnessed that in theper- 
Patent-Denying Validity of.]— A declaration for'mance of the arrangement the })lalntiff and the 
stated tha,t letters-patent had been granted to defendant dissolved partncrsliip, and the plaintitf 
the defendant for improvements ill ])urifying gas, assigned to the defendant the stoek-iu-trade of 
and that other letters had been granted to the the business of a paper maiiufaeturer, except the 
plaintiff f<»r an iiu})roved motle of imuiufacturiiig 8987. 4,v. llrZ. worth of paper so delivered to the 
gas, and that i>arts of the plaintiff’s invention plaintitf as aforesah I, and the liefendant assigned 
'intended to be seemud had been claimeil in the to the plaintitf the stock-in-trade of the business 
spec a 6 cation, tha,t dis[)utes had arisen between of iron merchants. There were also mutual 
t]ie]>arties as to their riglits luuici’ the letters- releases. No ])aper whatever was set apart or 
]>ate!d to the uscof oxiflesof ii'on forthepur])Ose delivered to the plaintiff, but the jury found 
of purifying gas, and that to })Ut an end to such that the defendant had converted the whole 
disputes the' parties covenanted by deed with stock Held, that the parties were estop] )ed by 
eacii other for a, mutual right of using the the deed to say that no such delivery had taken 
patents on tlie terms (d* giving notice to use the place. Il'77c.? v. Woodmard, 5 Ex. 557 ; 20 L. J., 
s;ame ; breach, wa,nt of notice. Blea, that the Ex. 261. 
jdaintitrs ] talent was not a good and valid patent, 

m this, that it was not new', and the plaintiff was Goods belonging to Licensee of Tenant.]— A 
not the 1 rue and first inventor : —Held, that the third person not claiming ])Ossession to the land 
intention of tlu^ deetl was to prevent ilis])utcs who has brought goods on to tlic land by the 
between the jairties, and tlrnt the <lefendaut was licence of the tenant is noteslopped from disput- 
cstopjKid by the deed fnau denying the validity irig the lessor’s title. Ptidoirni v. 
of the patent, its novelty, and ihax the plaintiff 2 Q. B. 168 ; 5 R. 479 ; 57 J. B. 664. 
was ihi' t rue and hi'st inventor, /////.vv. Lv ;;//////, . 

9 Ex. 256 ; 23 L. 3., Ex. 60. Recovery — Technical Defect.] — where a 

’ tenant in tail has entered into a (‘xmtract for the 

Shares—Certiticate of Registration— Transfer sale of his estates of value, and in order to convey 
Refusal to Register— Damages.] — A company them to the purcha.ser, has suffered a recovery 
whiidi issues a share (‘.ert itica,te staling tliat the which turns out to be tecliuically defective at 
person therein mum‘d is the pn»i)rietor and duly law, the court will not allow_ jiersons claiming 
regist{u-e(i owiu'r of a, speeith'd number of shares under him to take advantage of the flaw. Howard 
in” the (*(»m]tany is <'sio})])cd from afterwards v. N7//Ync.v7W'?7/ (yt7/^/‘7), E. R. 3 Eip, 218. 
denying his title to th(,j sliares, and is liable for ^ ^ rr 

damages for ivl'iising tt) register a, transfer from Patentee disputing Validity of Patent.]— H. 
him. />7dii(( and San Pranelneo lltj.Hahve (E. R. in 1873 took out a patent for im})rovemcnts m 
3 Q. Vk 584) hhlowed ; Shnni v, A’tajlo-Amcneuii bobbin-iiot and twist-lace machines; in lus spcci- 


was the true and hi'st iuventoi 
9 Ex. 256 ; 23 E. 3,, Ex. 60. 
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ficntioii lie claimed not only the whole combina- 
tion but also tlircc subordinate combinations. 
In 1S77H. became bankrupt, and his trustee 
assigned the patent to C, In 1880 H. took out 
another patent for iniproTements in bobbin 
■netting and twist lace, and shoidly afterwards 
cutere<l into partnership with S. C. brought an 
action^ against H. & H. for infringing his patent. 
H. k; sS. delivercfl a defence containing a denial 
of the infringement, and of the yalidity of G.’s 
l)atent. C.. by his reply, stated that H. & S. 
were estopped from denying the validity of his 
patent. H. & B. obtained leave to sever in their 
defence and to deliver particulars of objections, 
without prejudice to any question at the trial as 
to their being estopped from objecting to the 
'yaiiility of 0.’s patent. The court having decided 
that C.’s patent was bad, on the ground that the 
original patentee had claimed, not only for the 
whole combination, but also for three ‘^subordi- 
nate combinations, one of wdiich was not novel, 
allowed the appeal of B., who had taken that 
to. the patent Held, as to H., that he 
was not estopped from disputing the Aadidity of 
the patent granted to himself anrimssigned b}^ his 
trustee in banknqitcy. Srmth 'y. (h'opper, 55 
L. J., Oh. 12 ; 18 App. Cas. 2-11) : 53 L. T. 330 : 
33 W. K. 753^11. L. (E.) ' 

Iiicensee of Patentee.] — A licensee under 
another’s patent is not estopped tlierebv from 
contesting the novelty of such patent. i)am/e) 
pU V. Jones, 13 L. T. 142. But sec col. 1G5.' 

^ Deposit Xlote of Society given by Directors.] 

The directors of an unincorporated building 
society whieli had no borrowing powers borrowed 
nioncy hir the benctit of the society and gave to 
the lender as security the promissory notes of the 
diiectors. The society was afterwards incorpo- 
rated imder the Building Societies Act, 1874 (37 
& 38 Viet. c. 42), and acquired borrowing powers, 
rhe apjiellant, who was the representative of the 
lender, applied to the society for repayment of 
tlie loan, but ultimately agreed to refrain from 
legal proceedings against the society on the diree- 
tors giving him a deposit note for the amount due. 
Ihe dircetors accordingly gave him a deposit note 
under the seal of the society, stating that the 
money was lent by the appellant on tlie date of 
the deposit note, and he thereupon gave up to 
them the promissory notes above mentioned : — 
Tlekl that the deposit note was not binding on 
riie society. BliepeU BniUlnq Boewtu, In re 
J., Q. B.‘C00 ; 21 Q. lb D 
301 ; aO L, T. 401 ; 30 W. B. 829 : 52 J, B. 
/42. 

^ Belease of legacies ~~ Other Property falling 
m.] A testatrix by her will bequeathed 4,0001 
upon^ trust for investment for her niece for life* 
and m case the niece should die without issue! 
the testatrix directed that the sum should fall 
mto her residuary estate. She also bequeathed 
severjil other pecuniary legacies, and the will 
contained also a residuary bequest. The estate 
piovcd msufheient to pay the pecuniary legacies 
in tuiJ, and the pecuniary legatees (including the 
niece) executed a deed of release, to which the 


1 v/x vuviuciius upon tne 
legacies in discharge of the amounts of the several 
legacies, and released the executors and also the 
estate ot the testatrix from all further claims and 
demands. The niece afterwards died without 
r^sue, and the sum which thus fell into the estate 
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was sufficient to pn^’ tlie hnlancesmi ihe pecuniary 
legacies in full. The legncy of 1,000/. was fully 
recited in the deed of relcuse : — thdd, ihai ns ihe 
release couhl not have In'en iidended io enure for 
the benefit of flic residmny legatees, the. p<‘enniary 
legatees were not estopped ).)y t licv ixsleiise i’rui'n 
claiming to have the lialances of Iheii’ h'gataes 
made up out of tlie fund that had ihns fnllen in. 
fr '/(osfs Trusts, In re, 40 L. 588. 

Sale of Ship-Dock Duty.]---ir])on tlio sah'. of 
a ship the vcndoi* covenanted "• that 1 lie said hen^- 
by bargained premises and eveiy jiart tlKireof a.re 
now and so from henceforth, for'ever shall rcinaln: 
•free and discharged of or from all liargains, gifts, 
sales, incumbrances and the like.” At the' time 
of the date of the deed the vessel was in B. dnedvs. 
Vessels entering the B. docks wore suliject to a 
duty of 10^7, on each ton of cargo, but the o^vlU‘l’s 
of the ship in question had componndel fora rate 
of Vp. per ton on an uiidertakiug that, on the 
vcsselleaving tbe wlmle duty should b(q)a,id. Aft cr 
the sale of the vessel the Vent lee took her to B., 
where she received lier cargo, returning to t lu^ lb 
docks for her passengers, on leaving wh id i the 
full duty of B)^/.])(U’ ton was tiemanded and paid, 
but the <lccd was not delivtnvd until tlie time 
when the vessel was at L. : — Held, that the 
language of the deed s|)oke from tlie time of 
delivery ; that at that time the ship being at. L., 
it was in conseqiienee ()f the voluntary ael of the 
vendee that the duty attached, and ‘that there, 
was tlieretore no breach of tlie covenant, t^uau'i', 
whether if the deetl had been delivi'rcd at the 
time the ship was at the docks there would ha,V(^ 
been a breach of the covenant. Tanlor w 
M'Cahmmt, 4 W. lb 5i). 

7. .?LE.\D.lNrt. 

Necessity for.]— Estoppels by deed must. in. 
order to make them biuding, be pleadi'd if tliero 
be an opportunity ; otlierwise the party oniitl ing 
to plead it waives the estoppel, and leaves the 
issue at large, on which the jury mav tind 
according to the truth. Breanun v. (bokr 2 
E.x. 6.54 ; ti i). Ac L, 1,S7 ; 18 E. .J., Rx-. J 1 1 ■ | a 
Jlir. 777, , , . : 

I). BV i\lATTEU IN BAiS. 

1. ClEKEItAL BEI^'Ci.P.rxKS. 

What Acts.]™~The acts in pais, which, bimi 
parties by way of estoppel, are acts of notoriety^ 
not less formal and solemn than tiu; oxe<mtion. 
ot a deed ; as, tor Instance, liverv, entry, acce|jt- 
ance of an estate, and the like.^ Lmm y. ]lee(L 
13 M. & W. 285 ; 13 L. J., Ex. 377 ; '8 Jur. liV2, 

Wilful Eepresentation— Iixtentioa to Induce 
Another— Acting on Inducement.] —Where, a 

person wilfully makes a representation, intended 
to induce another to act upon the faith of it or 
wiicrc (whatever is his intention) a reasonnhle 
man m tlie situat ion of that otiici’, Would Ixfficvc 
that It was meant that he should act- upon it, 
and m either case that other does act upon it as. 
true, and alters his position, thei’e is an estoijpcl 
in pais to conclmle the former from averring 
against the latter a diftererit stat.e of things as 
existing at the same time, and condiiet by negh*.. 
gence or oniission, where there is a <Iuty cast upon 
the person to disclose the truth, may often have 
V. Coolmp) IX & B. 

137 ; w Ex. 654 ; 18 L. J., Ex. 114 ; 12 Jur, 777. 
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Bui, iniloss tlu'. stateiiiL'nt was intended to 
induce the oilier to ac.t on ihefaitli of it, or way 
such that a reasonable ])e!‘son would act on tlie 
faith of it, (here is no est<ii})pel, although the 
other did in fact believe tlie statcnient, and was 
in fact induced to alter his position accordingly. 

The language used by the Court, of Queen’s, 
Bench in Ptrhard v. Srun, (> A. Ik E. BJl) ; 2 
N. lb "jS8 ; a.nd Crmjfj v. BW/.v, Id A. & E. UO ; 
2 lb <b; I). 20(5, must be understood with this 
([ualilication. Ih. 

Xn trover by assignees of a bankrupt against 
a sherilf, for the coiiversiun of the bankrupt’s 
goods seij^ed under a ti. fa. against G. and B., it 
appcai'cd lliat immediately before the seizure the 
bankrupt told the oihccrtliat the goods were the 
pro[)Crty of 0., aiul immediately afterwards he 
contradicted the statement, and said they were 
the goods of 1). The jury found that the goods 
were in reality the bankrupt’s, but also that he 
Te[iresented the goods to the officer iis tlie goods 
of Cb, so as to iuduee the office r, by that false 
representation, to seize them : — JXeld, that, under 
the plea of not possessed, this tindiiig did not 
estn]) the Ixinki'upt and the assignees finni 
eoiuphnning of the seizure of the goods as their 
own. Ih, 

If A. ileliberritcly makes iin assertion to B., in- 
tending it to be acted upon by B., and it is acted 
upon by lb, A. is estopped from saying that it 
was not true, [f it turns out to be false, A. is 
juvswerable for the damage which may have 
accrued to ib from Iniving a,ctcd upon it.'aiid B. 
is (uditled) in res])ect of anything done in the 
belief tliab it was t, rue, to object to any denial 
of its truth bv A. Phiqoil v.‘ Ikirafton, 1 De G. 
¥. k d. :]3, B)'; 25) I.. d.VCh. I ; G Jur (N.s.-) m ; 

I L. T. Ill : S W. B. 18. 

l.t is a, indversal law (.bat if a man, either by 
Words or by conduct, has intimated that he con- 
sents to an. act which lias been ilone, and that ho 
will offer no opfiosition to it, although it could 
not ha.ve been lawfully d,(.)ne without his consent, 
and lie Ibortdiy induces others to do that from 
which they otherwise might have abstained, he 
<iaunot question the legality of the act he had so 
sanctioned to the prejudice of those who have 
so given faith to his words, or t<') tlic fair 
inference to lie dituvn from his cfinduct. 
(Uin/enm' v. Lonmrr, 8 Macip XT. L. 82h ; 

7 dur. (N.S.) Ml); 8 L. T, 180. 

Nobody luiglil to be esto})])ed from averring 
tlie truth or assorting a just demand, unless by 
his acts or words or neglect his now asmrringthc 
truth or asserting the demand would work some 
■wrong to some other person who has been in- 
duced to do sonieihiiig, or to abstain from doing 
somctliing, hy reaso]i of wluit he has said or 
<iune, or omitted to say or do. .idfDfim/i, Ex 
hi 47 L. J., Ch. lOG ; 8 Ch, I). 
817; 88 IX. t. t)2() ; 2G W. iL 8<)2. 

•One rc<tognise<L proposition as t.o esto})pel in 
jjjiis is, (bat if a person by wortls or conduct 
wilfully cndea,vom’s {’o caaise a.nother to believe 
in a ccrlaiu stale of tbijigs wiiich such person 
knows to be, false, and if t.he oilier bdieves in 
suc.h sta.lc of lldjigs, ami a,c,rs upon his lielicf, he 
wlio knowingly made the false statcuicut is 
estopped from aviu'ring aftm'wards that such a 
state of things <lid not, in facl. exist. Oixr v. 
h, d’ A', b'. '/Q/„ !X L. d., G. B. ;iOh ; L. B. 10 
G. B. 807 ; 81 L. T. 785 ; 28 W. 11. 747. 

Anoiluir re<j.ogiuscd profiosit.ioii as to estoppel 
ill pais is, that if a person, uitlier in express 


terms or by conduct, makes a rejiresentation to 
another of the existence of a, certain state of 
facts which he intends to be acted u])on in a 
certain way, and it is acted upon in. that wa,y, in 
the belief of the existence of such a state of 
facts, to the damage of him who so believes ami 
acts, such person is estopped from denying the 
existence of such a state of facts. Ih, 

A third recognised proposition a.s to estoppel 
ill ],)ais is, that if a person, whateviu* his real 
meaning may be, S(,) conducts himself that a 
reasonable man would take his condmit to mean 
a certain re[)rcsentatioii of facts, and that it was 
a true representation, and that ho was intemlcd 
to act upon it in a particular way, and if ho with, 
such belief does act in that way to his damage, 
such person is estopped from denying that the 
facts were as represented. Ih, 

A fourth recognised proposition as to estoppel 
in pais is, that if, in the transaction itself wiiich 
is in dispute, A. has led B. into the liclief in a 
certain state of facts by conduct of culpable 
negligence calculated to have the result, and 
such culpalilc negligence lias been the p,roxi- 
mate cause of lejiding a,nd has led B. to act' 
l.)y mistake u[)on such belief to his ]ireju(,Iicig 
A. cannot be hoard afterwards as against B, 
tu shew that the state of facts refer ret I to ditl 
not exist. Ih. 

Company — Ultra Vires.] — A company 

cannot be bound li}^ estoppel to do something* 
beyond its powers. Ph/Lsk Jhrhad Panhnig 
Co. V. ChonuDood Phratf Ilij, Gb,, 5G L. J., Q. iL 
448 ; 18 Q. B. D. 714 ; 57 .L T. 888 ; 85 W. R. 
590 ; 52 J. l\ 150. IJidiop v. Pallilfi (hnsoU- 
doted Co.. 59 L. J., Q. B. 508; 25 Q. IJ. 1). 512 ;. 
08 L. T. 001 ; 89 W. R. 99 ; 2 i\Ieg. 292. 

.But a borrower from a company which has. 
lent its funds ultra vii'cs is estopped when sued 
from setting u]) the invaliility of the eontract.. 
Colt mail V. Cdimaii^ 51 L, J,, Oh. 8; 19 Ch. IX 
04 ; 45 L. T. 892 ; 80 W. B. ;-M2. 

Mistake — Mo Intention to deceive.] — Where- 
a [)ersoiL’s acts or declarations intluce another 
to act in a [)articular way, he will be bound by 
llie coiiscipiences if injurious to that other, 
though he imuy himself have been under a mis- 
take, and may have had no intention to mislead 
or deceive. Siirat Chundr.e IJoij v. Gorxtl CArni- 
der Lula, 50 J. B. 741— B. 0. 

Materiality of Representation] — When a. 
party has practised a deception, with a view to a' 
particular end, which has been attained by it, 
he cannot be allowed to deny its materiality. 
The onus probaiidi that the end was not so- 
attained lies on the party who used the decop- 
liou. Smith V. Kay, 7 H. L. Gas, 750. 

As to an Existing Fact.]— Estoppel by repre- 
sentations applies only where the representation, 
is as to a fact existing at the time, not where 
it is as to something yet to come or as to matter 
of future intention. Cit}i:em{' BauL of Louisimia 
V. Fle,st National Bank of New Orleans, 48- 
L. J., Ch. 269 ; L. E. 0 H. L. 852 ; 22 W. E. 194. 

The principle of estop[)el in pais arising from 
a person’s conduct, has no application where the- 
state of tilings which it was sought to conclude 
that person from denying was a future state of 
things. M^Evoy v. Drogheda Ilarhour Com- 
mimoners, 1(> W. E. 34. 

1 have always understood it to have been 
decided that tlie doctrine of estoppel by repre- 
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scntation is applicable only to representations as 
to sonic state of facts alleged to be at' the time 
actually in existence, and not to promises de 
fntinTt,' which, if binding at all, must be binding 
as contracts — per Selborne, L.C. Maddlwn v. 
Aldemuu 52 L. J., Q. B. 737 ; 8 App. Cas. 473 ; 
49 L. T. 303 ; 31 W. K. 820 ; 47 J, P, 821. 

Party must be prejudiced.] — If A. makes a 
certain ropicsentation to B., who in consequence 
of that reiireseiitatiori has done something which 
has altered his })Osition, A. would be bound by the 
representation, though ignorantly and innocently 
ma<le. IIorAuU v. IlaUffum and, Tlnddcrsfield 
Union Banlilmf Co.^ 52 L. J., Ch. 590. 

Disavowal of.] — If an estoppel makes A. and 
B. liable and the facts make B. and C. liable, 
neither the estoppel nor the facts, nor any com- 
bination of the two can possibly make A., B. 
and C, jointly liable. Therefore, if the creditor 
chooses to go iqioii the facts and make B. and C. 
liable, he entirely divsavows the estoppel and can 
no longer set it up — per Scl borne, L.C. Soar/ 
\,Jarduu\ 51 L. ,L, Q. B. 012 ; 7 App. Cas. 350 ; 
47 L. T. 258 ; 30 W. B. 803. 

Ho Intention that Representations should be 
acted on.] — If any pei'son, Iw actual expicssions, 
or by a course of action, so conducts himself 
that another may reasonably infer the existence 
of an agreement or a licence, and acts ui)on 
such inference, wlmther the former intends that 
lie should do so or not, the party using that 
language, or who has so conducted himself, 
cannot afterwards gainsay the reasonable in- 
ference to be drawn from Ins words or conduct. 
(hrniAi v. Ahhufton, 4 H. N. 549 ; 28 L. J., 
Ex, 252 ; 7 W. IL 504. 

Acting on Paith of Representations.] — State- 
ments by one of two persons that anotlicr is his 
partner, be not being so in fact, will not be evi- 
dence to render the other liable as an ostensible 
partner, the statements not having been made 
to th.e person who seeks to render the other 
liable, and not having come to his knowledge as 
a matter cd’ notoriety, and it not being shewn 
that he has acted on the faith of such statements. 
JEdmundmvn v. Thomimm^ 31 L. J., Ex. 207 ; 8 Jiir. 
(N.S.) 23.5 ; .5 L, T, 428 ; 10 W. li 300. 

Inferences of law,] — In an action for goods 
sold there was a plea of payment, and it appeared 
that both the plaintiff and the defendant em- 
ployed Cr. as factor. G. sold the goods to the 
defendant, knowing he was factor. On a balance 
of accounts G. was indebted to the defendant. 
TTie plaintiff, who knew the state of accounts 
between^ G. and the defendant, petitioned the 
Court of Bankruptcy to make G. a bankrupt, 
and alleged in his affidavit that G. owed him 
a sum of money for goods sold by G., as factor 
of the plaintiff, to the defendant, and for which 
lie received payment by means of goods sold 
by the defendant to G". The plaintiff having 
afterwards sued the defendant for the price of 
the goods : — Held, that the statement in the 
affidavit was not conclusive evidence, estopping 
the plaintiff from denying that the defendant had 
paid for the goods, the allegation as to payment 
so explained not being an allegation of fact, but 
of an inference of law drawn by the plaintiff. 
Morgan v. CMickman, 14 0. B. foi : 2 0. L. R. 
53 : 23 L. L, 0. P. 36 ; 2 W. B. 5D. 


Matters in Pais, 

Mistake as to legal liability.] —The general 
doctrine that a pariy is at liberty t o prove that an 
admission made by him was mistaken or untrue, 
and that lie is not estopped })y it unlc'ss another 
person has been induced ly it to alter his con- 
dition, is n])plicable to mistakes in ]‘espe(d, of 
legal liability .as well as in respcfd. of matters 
of fact. Mewton, v. I/iddlard, <> Kailw. Cas. 42 ; 
12 Q. B. 925 ; 18 L. J., Q. B. 53. 

Between what Parties.] — Mandamus to com- 
plete a railway, pursuant to an !ict iiicoipoiul hig 
8 & 9 Viet, c, 18. Kctuni, that the undertaking 
was one to be carried into effect ])y means of a 
capital to be subscribed by the promoters, and 
that the capital had not been suhsc jibed for 
under a contract, pursuant to 8 k 9 Viet. c. 18, 
s. 16, nor could the company at any tinmproeui'e 
it to be subscribed for. *A plea, by way of 
estoppel, that the company had taken tlie lands 
of a third party named, on a part of the line, 
in exercise of the compulsory powers, is l>ad. as 
the matter disclosed by it is res inter jilios acta, 
JUg.Y. Amhm/atr El. *S: Bl. 372 ; 22 L. J'., 

Q. B. 191 ; 17 dur. 6(;8. 

Person intrusted with Public Duties cannot 
be Estopped.] — Claim : That the jdaintitV was 
vicar of a parish ; that a cluipel was ereelt'd 
within it, and emlowcfl and conseci’atcd for the 
administration of tlie sacraments aaid llni per- 
formance of all otlici' divine olliees according it) 
the rites of the Church of Englaml ; that tlu^ 
plaintiff as such vicar was entitled to nomimite. 
and present, and liad nominated and ])rcscnt(‘d, 
a clerk to the chapel, but another clerk had bccm 
licensed, instituted and admitted by llic. di;fen- 
dant bishop on the nomination and ijrostuitat ion 
of certain otiicr <]efendants, who thereby hindered 
the plaintiff in the exercise of his right. ; ami 
he claimed to have ids j’ight establislicd jwul 
declared. Defence t')f the last-mentioned dtdeii- 
dants : That certain freeholders had erccte<l the 
chapel and conveyed it to the ecclewiastioal com- 
missioners, and a}q)lied to them, under 14 k 15 
Viet. c. 97, to declai'c the right of nomimitioji 
to be in the defendanls Avho laid endowed the 
chapel, and that before making such declaration, 
a copy of the application was .'ujcording to the 
act sent by the commissionea's to the plaintiff, lu^ 
being both patron ami incumlxmt of the parisli ; 
that if he had ceased to be pa, iron lit* stood by 
and knowingly allowed those defemlants to 
endow the chapel and pi'ocure the same to be 
consecrated in the belief entertained by them 
as he well knew that ho was patron, and that 
the sending of such oo[)y to him was in fa<,‘.t 
a sending of a co})y botli to the patron and 
incumbent, as require<l by the act, aiul the 
jdaiiitiff was therefore estop[)ed from denying 
that he was ])atrou ; and that the riglit of 
nomination, had been dechire<l to be in those 
defendants who afterwa,rds nominated. Dii 
demurrer to the allegation of est(»i,)pel lU'ld, 
that it was bad, because the rights of the vi<jar 
were not merely private but wem aecu!npa,ni(ul 
by spiritual and other duties in wliie.h iiis 
parishioners were intm’estiid, and he con hi n{4, 
therefore waive or divest hinlself of those, rights 
and duties by the conduct imputed to iiim. 
MacAlli,derY,Bo<diestor{Jihho])), 49 L. 3., C. Ik 
114 ; .5 C. P. I). 194 ; 42 L. T. 2i' 

Liquidator Estopped.] — Lloyd’s bonds pay- 
able in three years, with interest in the 
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meant inie, were "iven by tlic company to their 
contractor as compensation for the surrender of 
t he contract. Two of t liese bonds wei*e purchased 
for value from the contractor, without, notice of 
the arraij.ircment ])ctwecn hiniand the company. 
The bontis ami tlie transfers were registered, in 
the company's l)ooks. The tratjsfe.ree sued the 
c,oinpany for eightecTj montlLs’ interest, and 
recovered the amount due. Subseiiuently ]>ro- 
(u^edings at law were taken against the company 
to recovei* }mncipal and interest, and judgment 
was emtered up by consent a,gai7ist the cfuirpany, 
which was then ordered to he woimd iij) : — Held, 
that, whether the bonds were valid or invalid in 
the hands of tlie contractoi’, the ofliciai liquidator 
was pi'eelmled by the subsc(]uout conduct of the 
com])any from (|Ucstioning their validity in the 
hands of a ])urcliaser for value without notice. 
The transferee was therefore admitted as a 
cre<litor of the eom])a!iy for i)rincipal interest, 
and costs. South Kikuitrif Vo., I/i re. 

Vhorlet/. Kr parte, 40 L. J., (.ih. 153: L. E. 11 
Eq. 157 ; 10 \T. E. 430. 

In Eijuity.] — The common-law doeti-ine of 
1 : estoppel was resorted to in order to<->btain powers 

* which the Court of ( iliancery cxer(;i.se(l without 

any foreign assistance : the doctrine is therefore 
})urely legal, and has n<7 place in courts of equity. 
Keate\. Ph'dlip.'i, 50 \u J., Ch. OtH ; 18 Ch. I). 
577 ; 44 L. T. 731 ; 2[) ^Vb E. 710. 

Equitable Estoppel by Eepreseutatiou— Con- 
tract of Indemnity-Implied Abandonment of 
Claim.] — The appellant became sui-ety on behalf 
of the resjKuideut, who tlied during the pendency 
of the action, For an advance made by a bank. 

^ the res])ondent undertaking by letter to liold the 

appellant harmless, hotli parties forgot the 
" ^ existence of this iruleninity, and by an agreement 

made between, them and the bank the debt was 
dischargiid by et|ual payments by eacli of them. 
The appellant, subsetjuentiy (lisc‘ 0 \'erhig the 
ietior of imlemniiy, brought im action at law 
against the respoiulent to enforce it. The re- 
spondent then, by a suit of (‘({uity. l>rayed for 
a^ decku-ation tluit the ind(;muity had been I 
discharged, and for an injunction against the 
continuance of the action: — Held, that the 
appellant was entitled to enforce the indemnity 
under t he ilocJi'ine .laid down in Jordea v. 

(23 Tj, 3., Ch. 8(55 ; 5 H, L. Gas. 185), that 
‘‘whei’c a person possesses a legal right a court 
of equity will iiot interfere to restrain him from 
enfo7*eing it, though, between the time of its 
ereatioii, ami that of his attempt to enforce it, 
he has made representations of in's intention to 
i ' abandon it.” Chadwirli v. Mannbu/, (35 L. J.. 

I E. C. 42 : [18‘lf)] A. G. 231~P, C'. And see 

f Darle.r v. Daries, (5 Jur. (x.s.) 1320; and .Lolo v. 

' ' PouT-erie, col. 473. 

Bill of Sale — Knowledge by Creditor of Non- 
registration.] — I'he fact that an execution 
crediUu* was, at the time when his debt was 
contra<‘!ttHi, aware that his debtor had given a 
bill of sale of chattels, does not prevent his 
availing himself of the objection that it has not 
been i-cgislered. Edteardr v. Mhoard.s, 45 L. J., 
Ch. 391 ; 2 Gh. D. 291 ; 34 L. T. 472 ; 24 W. E. 

;; 713. 

Trustee under Liquidation permitting Posses- 
sion of Eurniture by Bebtor.]— A trustee under 
a liquklaiion, who, with, the autlxori ty of the 
creditor, permits the debtor to remain in posses- 
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sion of his furnitmxj as apparent owner, does not, 
in the absence of knowledge that the debtoi- was 
holding himself out as the real owner and dealing' 
with it as such, forfeit his right to it so long as 
there has been no closing of the liquidation or 
order of discharge ; and his right to it and to any 
after-acquired qmoperty cannot ])e defeated by 
a bill of sale given by the debtor subset pi ently to 
the liquidation. .Vei/ffi/ v. Imperial lJ},^eoKi)t Vb., 

47 L. J., Q. li. 119: 3 Q. 15. I). 711 ; 38 L. T. 

309 ; 20 W. E. 342— G, A. 

2. Acts op Agents. 

When Principal bound by,]— The Queensland 
Constitution Act, 1807, by s, 0, enacts that any 
person who shall, directly or imlirectly, liold or 
enjoy any contract for or on account of the ^ 

public service, shall be incapable of sitting or 
voting as a member of the legislative assembly; 
and s.^ 7 imposes a penalty on any jiurson .so dls- 
qualitied so sitting or voting. The respomicnt, 
being part-owner of a shij> which had been 
cluirtcmed by tlie g<)vernment, sat {uul voted as 
a inein})cr of the legislative assembly. The re- 
spondent had instructed his agents, who were 
also part-owners, not to charter the ship to the 
government, and that if they did, the contract 
should be made with such part-owners only who 
should be lield to have chartered the rcs]H>n- 
dent’s shar(» at a rate fixed independently of such 
contract. Idie government had no knowledge 
that the res})on(ient was a ])ar(.-owuer : — Hekl, 
that under those circumstances the respondent 
was not liable to the penalties imposed by the 
act. Freeman v. Cooke (2 Ex. (554) njiproveii. 

Mller V. Jleliwralfk, 52 L. J., E. 0.17: 8 Apia 
Gas.^l2() : 48 L. 'J\ (.589 : 31 W. E. 591— E. 0. 

Where a director of a company purports to do 
as managing director an act, the^loiiig of whic,h 
it is, uiidei' the articles of association of the com- 
pany, within the powers of liis co-directors to 
(lelegati! to him, persons dealing with him bouu 
tide, and in the ordinary course of inisiness, may 
assume that he has the power whic.li he professes 
to liave, and are not hound to im.juire whether oi* 
no it has Ixien in fact delegated to him, and will 
iiot be affected by any informality in the delega- 
tion of wliicli they liad no notice. Jlapfer.Hta 
V. lioanitfr Wharf, (55 L. 3., Gh. 53(5 [189(1 ] 

2 Ch. 93 : 74 L. T. ji73 ; 44 W. E. 53(5—0. A. 

A,nd sec Tf llron v. We,d- Hartlepool Ily., 24 Beav. 

W., having intrusted P., Ins solicitor, with 
7,7007. for investment on mortgage on his behalf, 
was infoi’iiicd by his clerk, in conversation, that 
‘‘E. proposed to invest the money on unutgage of 
Icaschokl pi'operty at Camden Town at 5 per 
cent.,”^ and subsequentl;^ received a letter from 
E. stating ‘‘ that the money was i[)ut on 5 ])er cent, 
mortgage as arranged by my clerk with you.” 

On E.’s death it was found that n<> mortgage 
existed in favour of W., but that .E. had advanced 
100,000/. to a firm of builders on a mortgage of 
their leasehold property at Camden 'Town 
Held, that P. anti tho.se claiming uiuler him were 
bound by the representation made by liim, and 
were estoppetl from denying that the 7,700/. 
formed part of the 100,000*/, so invested. Middle- 
ton V. Pollock, Wctherall, Ex. parte, 4(5 L. J., 

Ch. 39 : 4 Gh. B. 49 ; 35 L. T. 008 ; 25 W. E. 

94. 

Who are Agents to make Admissions.] — 

Evidence (Admbw/oi). 
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BepreseatatioEs made to Ageat,] — M. piir- 
<ihase<[ of the defendant, who \Yas a corn dealer, 
with his warehouse next adjoining a 3'ailway 
station, eighty quarters of barley, which were 
not specilically appropriated to him, and for 
whicli he did not pay. Subscfiuently M; sold 
sixty quarters of such baiie}^ to the plaintitf, and 
sent a delivery order to tlic station-mastm* for such 
barley to the ])laintili’, and the plaintiff himself 
inclosed such oi*(ler in a letter umler his own 
hand requesting the station-master to coniirni 
the transfer and to send him samples. The 
sti\ti<ni-master thereupon saw the defendant, and 
showed him both documents, when the defendant 
said, “All riglit, when you get the forwarding- 
note I will ]>iit the barley on the line.” After 
this the plaiiitijS! gave a forwarding-note to the 
station-master for the sixty quarters of barley to 
he sent to Cambridge, whieh he presented to the 
defendant ; Init M. having in the meantime 
become a bankrupt, and not having paid the 
defendant for the barley, the defendant refused 
to deliver the barley. Upon an action of trovei- 
by the plaintiff against the <lefendaiit : — Held, 
that the defendant by his statement to the 
station-master had estopped himself from denying 
tliat he held the barley for the plaintiff, KnlqhU 
Y. WlffetB 40 L. J., Q. B. 51 ; L. R. 5 Q. B. 000 : 
28 L. T. 610 ; 10 W. R. 244. 

Agent cannot Set up his own Breach of Trust.] 
— The <lefendants were brewers, and cnqdoyed 
F. as their “ malting agent.” The regular course 
of business between the defendants and F. was 
as follows : F. oceupied the malting premises, 
and took out the necessary licences. ' It was his 
<luty to buy barley in his own name as principal 
for cash, to send into the defendants certain 
periodical accounts of the barley so bought from 
time to time, ami the prices of the same" ; to sub- 
mit samples to the <lefendaiits, and if the barley 
was api)roverl of by them to malt it, and deliver 
the malt to die defendants, 3’eceiving a commis- 
sion upon the quantity of barley steeped. The 
quantity of malt required by large brewers being 
very great, the brewers, and not the malting 
agents, provide the capital for the piu’cliase of 
the barley. In the present case the defendants 
kept accounts at certain provincial hanks, upon 
which F. was empowered to draw, and from time 
to time the defendants paid in lump sums to tlie 
credit of those accounts, in accordance with 
current rec[uiremcnts, as shown by the accounts 
sent in by F. of barley pm'chased ; but these 
sums were not intended to, noi- di<l they, re[)resent 
any pajunents for any specific barley. F.'s 
business was to act as malting agent for the 
defendants exclusively. The defendants paid the 
duty as the same became payable upon the malt 
in F/s premises. F. had fraudulently departed 
from the regular course of business. Instead of 
buying barley for cash and ai)plyirig the balances 
at the provincial banks in payment for the same 
he had been in the habit of* semling in to the 
defendants fictitious accounts of barley purchased, 
misapplying the sums paid in for his own purposes, 
and providing the malt needed for the defendants’ 
purposes by purchasing barley or ready-made 
malt upon credit. He likewise from time to time 
sold barley which had been brought on to the 
maltings, to jnise money for his own purposes. 
Tlie defendants believed, in consequence of the 
fictitious accounts and other false representations 
of F., that barley was from time to time pur- 
chased for cash in accordance with the regular 


coui'se of business, and on the faith llunvof 
contiiuied to pay sums of momw into the J)aidvs 
for the purpose of paying for such ]>arley, which 
they believed were so ap])lied. F. siihs^'quenHy 
abscoiuled. leaving upon Ids prendst\s barley to 
the value of altout 22,600/., and malt to tlie value, 
of about 85,000/., upon ])art of wln'eh diil.v ha<l 
been paid by the (kdVndams. I’lie vnliu* of such 
malt and barley was less than the amount druAvn 
from the banks an< I inisappropr tail'd by lb* 

absconded a,nd thereby commit (<‘d an ac,l of 
bankruptcy. Between the* time of F/sahsc<yfHliug 
and the time wlien he was a,djiidged a ha.nkriq)t, 
the defendants seized tlie barley and the malt 
left on his premises. The ))Iaintiff, trustee in 
F-’s bankruptcy, .sued the defendants for ihe 
value of the same : — Held, that F. (u>uld not 
have set up his own breach of tntst, or liave been 
heard to allege that the bailey was bought othc*r- 
wise tlian according to the authority given to 
him by tlie defendants ; and that the jilaintiff, 
as F.’s trustee in liankriqitcy, could not in this 
respect stand in a better jiosition than F. himself. 
Tlarrls v, TrinnatB 51 I., J., Q. B. 88S ; <1 Q, U. IK 
264 ; 4<> L. T. S44 ; 80 W. U. r)88-^(l. A. 

Creditor Dealing with Agent as Principal.] — 
Where a jiarty wlio lias dealt witli an agent has, 
by his conduct, led the }>Hneipal to believe that 
he looked to the agent alone for jiaymcni, a.ud 
thereby induced the principal, after the debt has 
become due, cither to pay the agent, the a, mount., 
or allow him to retain it out of the principaTs 
money in his hands, the party so a,cting cannot 
afterwards resort to the priiu*,i[)al. 

V, (Jlanmtropnlo, 8 H. 6: N. 860 ; 28 L. 72, 

A., owner of a sliip, apjilied to a, broker to 
effect an insuranee on it ; tlie broker signeil a 
policy on behalf of B.. an underwriter. 'Hu! ship 
was lost, a.nd A., having applied to the Imiker for 
payment, received from him a credit note. It 
was usual to pay credit notes at a month from 
their date. Both at the time of signing the jiolic.y, 
and of the adjustment, the broker hail money 
of B. sufficient to pay the loss. ]Sf<;arly three 
months after the ciedit note was given tlie broke*!* 
.sto})pe(l payuieut, when A. applied to B. for the 
amount of the loss: — Hold, Hint tliei'C! was 
no injury to B. hy the coiidaet of A., whieii 
.renderetl it unjust to call on him for ]myn]ent, 
ami tlierefore the case did not fall within tiic 
above rule of law. Ih, 

Where there is a choice of debtors, and a 
liability is sought to be created by estoppel, and 
the remedy over against the ])erson who ought to 
j pay is likely to be inqicrilled by delay, the rule 
! that an election should be made within a reason- 
able time ought to lie strictly appiieiL And 
while tlie iudicatimi of intention to elect nnisl. 
he clear and iinequi vocal, act of a creditor 

(who has the right of election) by which lie 
materially atlVijts the position of the eo-ert'ditors 
of one of Ills debtors, is .such (dear and uncfjuivocal 
act of election to proceed agaisist that particular 
debtor. Fe/l V. Park'hL 52 J.. J'., Q. B. 0<) ; .fy 
L. T. 850. 

Agent Estopped by Account Furmshed.]-— 
Agents and brokers in London furnished coals to 
a foreign steameu' lor several voyages made hy 
the st(i!imer in 1856. As agents <‘)f the ship they 
received the freights paya,ble in London, and out 
01 the jtroceeds furnished sitppUes and paid the 
expenses incunx^l by the steamer in England, 
making out a debit-a,nd-credit account upon eacdi 
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V(jya.<j:t‘, w'hicli ac(*oniiTs tliey forwarded to the 
< )W ners Mel ( { , that the a gei i ts I lavi ng apia’o- 
})] iated ill their u(!couuts iiiouey.s actiiallT received 
in iiaynienr of spwadie items. inchidnig‘'the coals 
r;ii]>|died on each voyage, tiiey wei-e estonited bv 
Use ae(^oinits tlicy Jiad furnished, from appro- 
printingtlie recf'ipts toa previous agency account 
tor tlu^ ship, and tVom suing for tlie’ coals as 
necessa.i'i{‘ssupp]ie( I ami uipiaut for. IWm Ilfiandt 
V. Sarl>, Moore, ih C. ]H5. 

Policy in Hands of Insurance Broker."] A 

sliipbuildcr in London emjjloyed an iiisiimnec 
bi'oker^ ti) eiiect a ])olicy upon a ship at Lloyd’s, 
andydter tlie happening oP a loss, gave him the 
sliip s pn})Ci\s for the jiurpose of cilabling him to 
adjust the loss with the underwriters. Tlie policy 
was ejected in the broker’s name, and he retained 
possession of it. An adjustment hayimr taken 
pla(‘e, the loss was settled, in. accordance with a 
usage ]>revailing at Lloyd's wliich was found to 
be generally known to merchants and shipowners 
but wliich was not known to the slii})buihler who 
ha<l merely left th(‘ policy in the broker’s hands 
for sate custody, ly the underwriter settim*' oif 
the amount ])ayable by liiin upon the ]>olicV 
against, the halaiK'o due to him from tlie broker 
for lumniums on other poliin'es etfected by him : 
“—Meld, that, assumiiigthat he was estopped from 
denying that the Innker had authority to receive 
the amount <iue Irom the undei’writer on the 
policy in money, he was not bound by tlie usage, 
and, conse({uently,that he was entitled to recover 
the amount of the policy against the underwriter, 
3iot withstanding such settlenient. v 

Pmrre, 1 ) C. IJ. (n.s.) r>U ; 80 L. J., G. F. lOi) ; 7 
Jur. (N.s.) 80(1 ; f, L. T. 70 ; 0 \V. Ih'dLl—Ex. Gh. 

Insurance Agent — Condition — Statement as to 
effect of.]~»-A life policy was subject to a con- 
<htion making it void if the assured went beyond 
the limits of Europe without licence. An assignee 
of the policy, on paying tlie premium to a local 
agent ol the assurance society at the ])hice where 
tlie assurance had been effected, inf'oi-med liim 
(hat the assured was resident in Canada. The 
agent slated tlini this would net avoid the policy, 

and received the premiums until the assured dieil : 

"■ Meld, tluit the. society was precluded from 
insisting on the forfeiture. Whif/ y. Harden 5 
Me (L M. & (L 2l>r> : 28 L. J., Oh; dll ; IS Jur 
804 : 2 Eip IL d88 ; 2 W. 11. 870. 

Banker Porged Endorsement of Bill of 
Exchange —Gfenuine Acceptance— Negligence of 
€ustomer.] — Tlie resjxmdent’s clerk, hy forging 
letters oi axlvice and pre[taring and tilling in 
forged drafts, in wliich he insertetl the name' of a 
foreign (lorrespondent of the rospomlenta,s being 
that of the di'awer, and the names of a foreign 
firm who were existing persons and actual corre- 
H)xmdents of the respondent, as lieing the names 
<3f the payees, procured liis cuiployei’V acceptance 
of tliese forged instruments and obtained payment 
for tliein^ae.ross the counter from the ajipellant 
bank. Tlie clerk a,p])ro})riated tlie moneys to his 
own use, which were thus lost to the ba.ijk 
Held, that the loss iucuri'ed on the forged bills, 
nmst fall upon tlie respondent. HohattH y, 
Jnvker Q. IL dOd) exphiined and distinguished, 
Mn^jlandy Yaqliana, 60 L. J., Q,"b. 145 • 
[IShl] A. G. 107 ; G4 L. T. 858 ; 8U \Vh li. iJdT ! 
dd J, F. G7()— H, L. (E.) 

A representation made directly to a hanker by 
a customer upon a material point, untrue in fact, 
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though believed by tlie customer to be true, and 
on which the banker acts by paying money which 
ho would not otlicrwise have paid, ought to he an 
answei- to the prima facie case that the banker's 
authority was only to pay to the order of the 
payee named upon the bill. Ih. Jiv the Earl of 
Helborne. 

Agreement hy Manager of Company.]— 0 . ])ro- 
posed to TL, the general manager of the M. ^ O. 
Bank, that the bank should advance^ him 8,80(iL, 
to enable him to co7.icludc a contract for the 
purchase of an unpaid vendor’s interest in a 
colliery. H. had authorityto make the advance. 
An agreenieiit between G. and the bank, pr< 3 - 
viding for the loan of the monev bv the bank, 
and the mortgage of the interest* in ‘tlie collie.ry 
to be purchased to the bank to secure rcpa 3 ^iiieiit 
of the loan and charges, was prepared by a soli- 
citor on H.’s instructions ami signed ly ‘c. H. 
then declined to make the agreement without 
consulting the directors, and obtained C.’s 
signature to a docimicnt to tlie effect tliat the 
agi’eemeut Avns subject to the ajiproval of the 
<lirectors. On, tlie same day, after a meeting of 
tlie directors, H. told G. that' the directors 
<ipproved, and that tlie liank would advance the 
money. The agreement was never signed by 
an^diody on the part of the bank. Subsequently 
H told 0. he ought to he niore tivmly bound t‘o 
take the money from tlie liank, and induced him 
to sign, a document to the effect that, in con- 
sidcration of the bank’s agreeing to cany' out. the 
arrangements mentioneil in the agreement, he 
agreed to pa,y the bank charges named therein, 
whether the bank carried through the transaction 
or not. In fact, the directors did not approve of 
the agreement, and H. actcil under an erroneous 
impression that they did. Tlie bank refused to 
hnd tlie monc.y, and C. was in consequoneo 
unable to complete his contract Held, tliutthe 
bank was estojiped from deny'ing such an agree- 
ment. JLni (‘hipster (uul Oldhtiui JUinh v. Qmliu 
41) L. T. {:)74. ’ 

Action against Owner hy Estoppel and Eeal 
Owner.] — Goods laid lieen supplied to the M. 
Mansions upon the order of the liousckeeper. 
The vendor sued the owner and secretary for 
payment. The secretary had previously paid for 
goods suppliec I by the plaintiffs by cheque, signed 
•‘M. Mansions account”: — Held, that the 
doctrine of Scarf v. Jardiae (7 App. Gas. 845) 
a])plied, and that the plaintiff could not sue 
the sec retaiyq whose liability depended only on 
estoppel, at tlie same time as the real owner. 
Junea V. Ashwln, 1 Gab. k. E. IdD. 

Postmaster-Oeneral — Authority of Clerk 

Telegrams.] — Where a certnin. sum is charged 
lor a t.elegram and the sender is afterwards 
called upon to pay an increased sum:— Meld, 
that he is bound to pay the amount so claimed, 
as the Fpstmaster-Gcneral is in no way estop} lecl 
from suing, and is not bound by inaccuiate 
rejiresentatio'iis made by a cle.rk in. his employ. 
Pihdmaster-CPian^al y: O J. P, 582. 

Set off.] — Whether the doctrine tliat on a con- 
tract with an agent tor an undisclosed 
the buyer can set off against the principal a debt, 
due from, the agent, is founded on estop) lel 
(juiere. Coolie v. MMh/, 56 L. J., Q, 3} dod • 

12 App; Gas. 271 ; 56 L. T. 078 ; 85 W, K. 620— 
H. L. (E.) 
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Adoption of I'orged Signature by Silence.]— A 
person who knows that a bank is relying upon 
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Authority of Agent— Loan— Mortgage of Be 
benture-Stock by Agent.] — If a company intrusts 
its agent witli a certiticate of debenture-stock 
issued by itv^clf. it will be assumed in favour of 
purchaser or mortgagee, in whose name the 
certiticate is ma<Ie out, and who has no notice to 
the contrai-y, that the agent had authority to 
deal wuth it to the full extent of its face value 
ItoVnixoii V. MonfqoniL^rynhhr livewenf (*o., <(h 
L. J., Cli. ‘,)15 : [l.Si)(>]2‘Oh.841 ; 8 Manson,'271), 

A company being desirous of borrowijig 8,000/. 
recpiested its ])i‘okers to negotiate the loan. The 
brokers a])pli.e<l to Cr. to advance not 8,000/., but 
(>,000/., which he agreed to do upon hawing a 
<lebenture-stock ccTtificate foi’ 8.000/. dcposite<l 
at his bank by way of security. The certiiicate 
W’as made out iu the name of G., and stated that 
he \vas tiie registered holder of 8,000/. doberitin'C' 
stuck intlie company, and G. advanced the G,000/. 
ami paid the same to the brokers, but only 8.000/, 
of this sum was handed to tiie company : — Heltl. 
tluit G. was not Ijound to inquire what were the 
relations ])etween the brokers and the company 
but had a right 1o assume rliat the brokers lia<l 
authority from the com])any to deal with the 
certificate : and therefore lie was, as rcganls the 
com[)any an<l otlier dcbcnture-iiolders, in tlie posi- 
tion of a bona tide purchaser for value t'o the 
extent of his advance, and entitled in tlic liquida- 
tion of the company to prove for the full amount 
of S,O00/. luitil lie obtained dividends not exceed- 
ing the amount due in respect of his lunn of 
6,000/. J/a 

Directors — Expiration of Term of Office — J^o 
Ee-election— Continuing to Act— Authority.] — 
The provisions of s. 67 of the Companies Act, 
1862, for curing defects in the ap[)ointnient or 
qualification of directors, <]o not ojicrate to 
render goo<l the authority of former dii'cetors, 
who without being re-elected continue after tlie 
ex]n!‘ation of their term of office to discharge tlie 
duties o£ ilireetors, well knowing they laid not 
been re-elected. And the recei])t of payments 
made by these as directors by one aware of their 
true position docs not estop that person from 
subseijuently questioning their legal authority 
to demand as directors payments from liini. 
Ty/iP Mufiad Steamduj) Imuran ce Atfuorud'ton. 
Y. JJnNru, 74 L. T, 288. 

Appropriation of Money by Agent.] — Agents 
and brokers in I,ondon furnished coals to a 
foreign steamer for several voyages made by the 
steamer iu 1856. As agents \if the sliip’tlie^^ 
recei ved tlie freights payable in London, and out 
of the proceiMls furnished su])plies and paid the 
expenses incurred ))y the steamer in England, 
making out a debit-and-credit account upon oacli 
voyage, which accounts they forwarded to the 
owners : — Held, that the agents, having apjiro- 
priated in their accounts moneys actually re- 
ceiver! in payment of specific items, including 
the coals supplied on each voyage, they were 
estopped by the accounts they had furnished 
from approjiriating the receipts to a previous 
agency account for the ship, ami from suing for 
the coals as uecessarics supplied and unpaid for. 
f'^au IlassrU v. Sarl\ 18 Moore, F. C. 185. 

Pkincipal AKD Agent. 

8. Bills of Exchange, kc . 


his forged sigiiattn'O to a bill, rainnot lie by and 
not divulge the fact until he sees that (Ik* posit ion 
of the bank is aiteivd for the wr»rsi;. But tluav 
is no pi’iiieiple on which his iman silema' for a. 
fortnight from the Him' wlu'n In^ first km'w of 
the forgery, daring which tin* posilioii rtf the 
bank was in no way altmvd or prcqudicral, can- 
be bold to Ik* an admission m* adopt ion of linhility, 
or an esto['»pcI. Tlu* names of A. and B. appeared 
on a ])ill as drawers and indorsr'rs to t he B. L. (b. 
The B. L. Co.'s Inverness bank discounted it for 
C,, who signed it as a<‘ceptor. ^I’hey had laid ms* 
previous dealings with A. or B. Being dis- 
honoured when due. notice to that efb'ct \vass{,‘n.t 
to A. and B.. and roeeivtal lati* on a Saturday, 
but they did not communieale witli the ]>ank. 
On the following IMonday, being the Mtli of 
April, C. brought to the B. L. Co. a blank l)ill 
with A. and lb’s names as di-awei’s and indoi-sei's, 
apparently in the same handwriting as tluv 
previous bill. It was agreed to aeeejP it as a, 
renewal of the previous bilk hut for a less 
amount, the ditfei'enee being paid in cash by C. 
Three days ])efore it was due. notii*e was sent to* 
A. and lb. and again wlu'ii it w.as dishojiuni^'d, 
and tlum through tlie lb L. f’o.'s hnv agent, A 
fortnight alter the first notice tlu* lb L. (k), wtu'c 
informed foi* tlx* tirst tinu^ that A. and B.'s; 
signatures were foi'gerit's, and tlu-y declined to 
pay the amount in the hill. A. alleged that he- 
called on C. on the 14th of April ab(ni( the tirst 
bill, that C. admitlt'd that lie liad forged his 
name, handed him the bill, and solemnly assurt'd 
him that it had been taken u]> by cash ; and :m>‘ 
assured he did not think it lUMmssary to com- 
municate with the bank. He adinitt(‘d tlint. on 
that day he drank with ( \ a,nd borrowetl -!/. of 
him. lie denit'd posit ively any knowledge of the 
second bill until he rect'ived the bank imti<K*s. 
C. was eonvictiu! of the forgery. The Ib L. Co. 
charged A. with paym(*nt ol; the bill, on Hur 
ground that lie laid <‘it]ier authorised tin* use 
of his name, or laid subset piently adoptetl and 
accredited the liill. ami tlH*r<*l'ore was estopped 
from denying his liability; — Held, that on the- 
facts ])rovod A. had neither authorisetl nor 
assented to the use. of his name : nor dii! Hie <'ir- 
cumstanccs of the eas<' raise any es1opp(4 against 
him. Dictum of Ikukc. lb, as to estoppel in 
Freeman v. (Jooh (2 Ex. 654), a]»proved of. 

Ken: ic Y. Jd‘\ fish Linen App. (bs. 82; 


44 L. T. 481 : 21) W. R. 477— H. 


;\})p. 

(Sc.) 


Forged Cheques— Liability of Bank— Customer 
— Estoppel.] — A customer of a bank was debiti'd' 
with the amount of certain <‘heques, forged by 
one of tlio bank's clerks. On <liseovering the 
entry he communicated the fact to one of tin* 
officers, whom the jury, by a tinding not objected' 
to, found to ]»c an agi'ut of the bank, and who 
knew of the forgi'ry, and produced a written eun- 
fessiori of the forger. At the reipiest of this 
agent, the customer foreliore from iidbrming the 
lirectors, being assured that if lie did so Hu* 
bank would lose all chance of 'ree.ov(‘ring the 
money, wdiicli, howt'ver, w as not reeovi'red. in 
an action against the bank by tla* eustomer, Hu* 
jury found that the customer did not arrange 
with the forgerto withhold infonnatitm from liie 
bank ; that the person -wliom informed of the 
forgery was Hie bank's agimt, and that lit; kept 
silence in order to enable the forger to nipay thc' 
money ; that the forger left the colony, and that 
the customer acted with a view soiely to Hie- 
bank's benelit. I'hese lindings were not'olijee ted 


457 


458 


ESTOPPEL~B^: 

to hy llio bank. The jury also fouiul that tlie , 
jilainriifs silence <li<l not prejudice the bank ; , 
tluit tlie bank waived the ne.i>iigeuee, if an^^, of ! 
tlie ])laintitf,an(l that the bank vatiticd the action 
of theii' ag’ent. These (in<lings were objected to. 
Judgment was entered for the customer, but on 
motion for a new trial tlie full court set aside the 
tindi ngs wliicdi had been objectei I to, and entered 
judgment for the bank i—Held, that the conduct 
atid silence of tlie appellant did not constitute a 
legal wrong upon which the bank could rely by 
way of esto]ipek Jfdchnfzir v. Bnthh IJnm Co. 
({j Ap]). Gas. 82) distinguished. Otj'dnr. v. Went 
AHtitraVuin. Movftfaije aiul AtjnnaiJ (\)opor(if\oii^ 
do L. J., r. C. -i-() ; [1896] a'. C. 2o7 ; 74 L. T. 
201~-P.G. 

Agreement as to Indorsement.] — (k, who had 
been managing clerk to B.. a deceased merchant, 
sohl a ]>art of B.’s personal estate to 13., with the 
consent of A., who claimed an interest therein; 
and by agremnent betwetMi A.. C. and 13., C., in 
the name of B., divw a, bill of exchange foi‘ the 
})ri{Ui on D., and in tin* like name indorsed it to 
A.. wh(» retained it, till his death. 1). accepted 
the bill after it bad been so indorsed. After A.A 
death A. ’s executor ])ut rlui bill in suit against 
declaring on it as on a bill drawn and in- 
dorsed by B. The plea <lenied the indorsement 
by B. : — H(;ld, that D. was by his own agreement 
estopped fi“om denying that t he bill was indorsed 
as alleged. A^pitel v. Jinfon. J B. <N: S. 474 ; 88 
L. J., Q. B. 828 ; II L. T.'221 ; 12 W. K. 1082— 
Ex. t‘U. 

Dsscriptioa of Drawer.] — In an action on a 
]>romissory note, to wliieb the defendant pleaded 
hei* <‘overtii,re, the note being signed by her as 
*“ willow -Held, that such repi'csentatkm did 
jiior bind lun* })y way of estoppel, (^(inntoi v. 
Farmer. 8 Kx. 698. 

Indorsement to Party Indorsing.] — A declara- 
tion alleged that P, drew a bill of exchange 
payable to liis own order, and indorsed it to the 
<lelVndant. who indorsed it to tlie plaintiif ; and 
that tln> hill was (lish(»nonred, and the defendant 
<lid not }>ay it. A plea,, denying the indorsement 
to the defendant, is bad, the dcfemlant being 
estopped, by bis admitted indorsement, fj-om 
traversing the indorsement to himself. J/ur- 
(h'vqov v. Jlho(lvi<. <} Ml. A; Bl, 266 ; 2o L. J.. 
Q. I-i. 818 ; 2 Jiir. (n.S.) 881 ; 4 \V. K.' 488. i 

Acceptor Disputing Drawer's Writing.] — The j 
ac(.*eptor of a hill of exchange cannot, in an 
a.ction against him by an imlorsec, dispute the 
handwriling of the drawer ; ami, if he <loes so hy 
])lea. the ])laintiiT may reply the aetteptanee by 
wa,v of estoppel. So odcvffon, v. ('all mutt. 4 IMan. ic 
O. 269 ; 4 Scott (X.lg) 688 ; U L, J,, C' P. 276, 

Acceptor supra protest — Payee Fictitious.] — 
In an a, cl ion by an indorsee aguinst an acceptor 
supra, protest for tlu.‘ honour of tlie <lrawer, he 
c,a,nnor jilead that tlie name of tiie payee was 
iim it ions, and that he was ignorant <>f the fact 
wlum he accepted the bill. FJiilCjjfi v. Im. 
ThoroK 18 C. B. (N.s.) 691 ; 11 Jnr. (N.8.) 189 ; 
18 W. iL 750. 

Hegligence.] — A bill of exchange, with a blank 
for the drawer’s name, ami the tlefendant’s name 
written across it as aGC(;})tor, was jdaeed by the 
<.lefen<laat in a drawer iu liis <*bambcrs, from 
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which it was stolen. A drawer’s name was 
forged, and subsequently the bill came into the 
hands of the plaintiif as bona tide holder for 
Yalue. In an action on the bill : — Held, that the 
defendant was not liable. By Brainwell, L. J., 
because his negligence, if any, was not the 
proximate or effective cause of the loss, and 
therefore <lid not estop him frojii denying the 
validity of the bill. By Brett, L. J., because the 
bill was drawn without the authority of the 
defendant, and he had been guilty of no negli- 
gence. Fa,vemlale v. Jiennett^ 47 L. J., Q. B. 624 ; 
8 Q. B. D, .525 ; 26 W. B. 899—0. A. 

Fraud.] — A bill for 500/. was i)rescntefl 

for acceptance with a stamp of much larger 
amount than was necessary, and with s}>acos left. 
The acceptor wrote his acceptance and handed 
tlie bill to the drawer, who fraudulently filled up 
the spaces and turneil it into a bill fi.ir 8,500/. 
Being sued on the bill by a bona tide holder, the 
acceptor paid 500/. into court : — Held, that the 
acceptor owed no duty of precaution to tlie 
Iilaintiff, and was guilty of no negligence, ami 
was entitled to judgment. Srholfrold v. 
hnwofih ( 7T^/>'/),' 65‘L. J.. Q. B. 598 ; A. C. 

514 ; '75 L. T. 254 ; 45 A\G 11. 121— IL L. (E.) 

Payment under Mistake of Fact as to Bill 
having been Met— Action for Eepayment.] — A., 
the iudorseo of a bill <if exchange, resident 
abroad, indorsed, it to the defendaiits, liis agents 
in Ijondon, foi* the ]>urpose of collection. The 
defendants indorsed the hill to the plaint iffs, ami 
sent it to them for the same ])ur])rise, and tliey 
forwarded it to their agents. The. })laintiffs, 
under a iiiisunderst andiiig, informed the defen- 
dants that the bill ba-d been paid, a,rid sent them 
a cheque for the amount. Thei*eiipon the defen- 
daiits ijitiiuated tlie same to A., .and credited lum 
with the amount of the hill. It was decided by 
Mathew, J., on the authority of Shf/ri/if/ v. 
(rroeom)od, tuid Cor (4 B. A 0.281), that, as the 
plaintiffs had wrongfully informed the defendants 
that the bill had been paid, they could not re- 
cover tlie ninountof tlie bill wiien t he defendants 
had nothing to do with the mistake of fact ; and 
also tliat tiic ])l:iiiitiffs were estopped by the 
representation whicli tliey had mn,de to the. 
ilefendants, and u})on which the dchnidants had 
acted. On ajipeal : — Held, that the action failed. 
iJeuUoke Honk v. Jieriro, 78 L. 1’. 669 — O. A. 

Eatificatiou of Forged Signature.] — J. in- 
dorsed to the plaintiff a iiromissory note, bearing 
a signature wliich he state< I to bo tlie defendant's, 
but which was a forgery. Shortly before the 
note became due, the plaintiff, hearing from the 
defendant that the signature was a forgery, 
threatened to prosecute J. ; whereupon the de- 
fendant, to prevent his doing so, said that he 
would pay the money, and signeilamemorandum 
to the effect that he held himself re.sponsibJe fur 
the note, describing it as liearing his signature. 
The plaintiff having siie<l the defendant upon the 
note, the judge ruled that the defendant had 
ratihed the forged signature, and directed a ver- 
dict for the iiiaintiff : — Hekl (|)er Kelly, G. B., 
Oliaimell, il, and Bigott, B., dissentientc Mar- 
tin, B.), that this ruling was wrong, because the 
defendant’s arrangement wa.snot a ratificatioiiof 
a signature, written by a, n agent claiming to have 
authority from the defendant in that liehalf, but 
an agreement upon the defendant's part to 
become liable on the bill in consideration of the 
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lolaiiitiffs forloea.rii3g to proboente X, wbich 
apriwmerit was void as ■, against public policy; 
and also because no act in its inception illegal 
ami void, sncli as a forgery, can be ratitied by 
matter siibseuiieiit ; and that the defendant was 
not estopped from setting up tlie forgery as a 
defence to the action. Jhvnl' r. Ilottli. 40 L. J.. 
Ex. oO : L, li. 0 Ex. 89 : 24 L. T, M : 19 W. lb 
at *8. >%' (dm VaLm EX€HAXGE aiid col. 

4r«8. 


4, I'AuiiiER.s AXD Bailees. 

Carriers -“Advice Hotes.]— C. entered into a 
ct>nti'act witli A. for the imreiirise of }>leaehing 
p(nvd«‘r. and iminedsately afterwards into aeon 
tract for the sai(‘ tliereof to other persons. Owiii^i 
ton mistake of C.'s vendor, a railway coinpany 
was indnet'd without enipalilc negligence on tiieir 
part to a^ivise Cl that they liacl received tifteen 
cask^ of hleacliiiig powtler. marked and nuit!i)ered 
in a parriciilur manner, and that they lield tlie 
same to Ills oinler as wa)'eliousemnn, 'riie rail- 
way corn»)any never had received the casks, and 
afterwanis inhamed C. of the error: at a sub- 
sequent time, owing to anivtlier mistake. C. ])aid, 
the railway conipany a sum of money as ware- 
house rent oa* the tifteen casks snpposcil to have 
been received by tlumi. The mistake having 
been subsefjnently lamie known to all [jarties, 
C.’s vendees bought in tifteen easks of bleaching 
|juwd.er at a loss to him : — Held, that these facts 
did not create an estojipel in pais : tliat the rail- 
way company was not estopped from showing 
that the tifteen casks had never been received b^’’ 
them : ami that the cnm])aiiy was not ha’nle to 0, 
in trover or an v or her form of action. O/rr v. 
Z. A’* -V. ir. U L. J.,( A P. 109 : L. It. 10 C. P. 
307 : :n L. T.' 785 ; 23 W. It. 747. Add mr col 
402. 

That Thief not Servant.]— Ih'rtu res alaive 

the value of Jo/, were delivered to a railway 
company t<i be carried, and were by them placed 
in_a van in their yanl jmeparatory to their trans- 
mission. A man by representing Iniuself to be 
0. (who was a driver in tiie employ of M., tlie 
sub-contractor of the company), obtained from 
their <lelivery clerk a i>ass ami other documents, 
which emibled him to take the van from the yard 
a!ul so to steal the pictures. An action having 
been brought foi- their value, tlie material issue 
was whether they were lor^t througli the feloni(»iis 
act of the servants <»f the coinpany : — Held, that 
the company was not estopped ‘ ii*oiu denying 
that the ritief was their servant. ]fbv v. fX Al 
45 L. Q. B. 874; 1 P>. IX (592; 35 

L. T. 253. 

Title to Goods.] — A cjirricr is nt>t cstojiped 

from disputing the title of the person fi*om whom 
he has received goods t<4 carry: and it is an 
answer to trover against the carrier by such 
person, that the goods have Ijeen delivered to 
the real owner, o?i his claiming them. Shendaii 
V. Xetp Quiiij Qk, 4 Cl B. (X.S.) 61 8 : 28 L, J.. C. P. 
58 ; 5 Jur. (X.S.) 248. 

^ — Bassengers’ Tickets.]— A master took 
tickets for himself and rliree servants, keeping 
the tickets in his own eiire, but tellmg the guard 
that he had the servants’ tickets, and the servants 
were allowed to enter the train without each 
having or showing his own ticket Held, that 


j by .so doing the company was estopped from 
j pleading as a defence to an action by tlie master 
j against the company for afterwards expelling the 
i servants from the irain and refusing to carry 
tliem. the by-law “Xt* passengei' will be allowed 
^ to enter any carriage or travel therein without 
i having paid his fare and obtained a ticker. wliicU 
' ticker siicli pa^'-enger i-^ t'> show when retiiii red, 
and to deliver up before leaving the company's 
premises." v. fi, Al /A/- 85 L. .1.. ty IX 

i 15 ; T,. IX 1 Q. iX 7:12 ;iur.(X.S.') 331 ; 13L.H 
i 231 : 14 \V. P.. 28. 

Wharfingers.] — A wlia,rtinger. who lias agreed 
to h<ild g(»ods uikier a delivery order, cannot re.'.iA 
, an actioji for the conveision uf those gooils, on 
j the gruiind that they have not been separated 
'from tlie bulk, and iliat no jnoperty passc<l to 
I tlie persun who lodged the order. Woodlftf v. 
i (orndpt/. 2 JI. A C'. HH: 32 L. J., Ex. 18.^ : 

; Jur. (x.s.) 548 : 8 L. T. 249 : 11 W. IX 599. 

KegUgent Eepresentation of Wharfinger.]— 
Ixoofis were in 1875 stoj-ed Ijy brokers witli; 
wliarfingers, who issued a wn rratit for tlie same. 
In 1885 the servants nf the defendant, who liad 
taken over rhe wharf and business, delivered the 
goods by mistake to eertaiu persons instead of 
goods to wliich they were entitled, am! the defen- 
dant was not made aware <')f the mistake. The 
warrant hui 1 been iieg itiatei I, and was in January, 
1880, in The possessit')n of IX and E. In that 
I iiionth, no rent having been jtaid for the goods 
1 since ISSo. tlie defendant wrote two letters to 
I the plaintiff, wlio had [ireviously taken over the 
I business of the bnkers and cai'ried it on under 
i their name, informing him. as the supposed holler 
I of the warrant, and as the person ])resuine<lly 
j interested in the goods, tliat tiie giods were in 
; hand, that rent was due. and that, unless it was. 
paid the gioils woiill be sold to cover the amount 
due. The plaintiff ma<le no reply, but afterwards, 
ami in cousef|uence cf receiving these letters, he 
bought the warrant from B. and E. and apjilied to 
the clcfendanT fur the goods, when the <lefeudant 
first diseovercil that tliey were no longer in his 
posse.ss!on. In an action ta recover damages for 
a W]‘ong{:iiI conversiun of tlie goods : — Hell, that 
the <lefeH<lant was liable, being estoppe<l from 
denying that lie had the goods specified in the 
warrant, because lie had liy Ids negligent mis- 
representation led the plaintiff to believe tliat the 
goods were in his posse.ssion. and such misre])re- 
seuratiun was the cause of the plaintiffs loss, 
tlie plaintiff having purchased the warrant in 
consequence of the same. Sefod \\ L(ifou(\ .“)(> 
L. J., Q. P,. 415 ; 19 Q. iX D. 68 : 57 L?\\ 547 ; 
35 W. iX 749—11 A. 

Acceptance of Bailment after Notice of Adverse 
Claim.] — Although in certain cases a bailee may 
set lip the Jus tertii.yet if he accepts the baiimeiit 
with full km>wle<lge of an a<lverse claim, he 
cannot afterwards set up the existence of stick 
claim as again.st his bailor. After the filing of 
a liquidatiun jietitiou the holder of a registered 
bill of sale executed by the <Iebtors instruete<l 
an auctioneer to take possession of the chattels 
comprised in it. The auctioneer took [losses^iun, 
and advertised the goods for sale on behalf of 
tlie bill of sale holler. The sale was stop[)cd 
by injunetion, and the auctioneer remained in 
possession of the goods on behalf of the receiver 
under the petition. On the appointment of a 
trustee the auctioneer helil possession for hini„ 
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and ultimatelr liy liis dircvriori.s ndverrised the 
^i^oods fnr sale, the advertisements ami the cata- 
logues f)f the goods being headed --In ii<iuidatiiiii. 
By order oL the trustee.” The goods were sold* 
and the proceeds or' sale wen* received by the 
auctioneer. Tlie bill of sale liolder gave him 
notice not to pay them to the trustee, and he 
deidined to pay them over. The trustee a[iplied 
to the C^-)un of Baadnaiptcy for ati other for 
payment to him. serving notice of his motion on 
the auctioneer (cdy. On the hearing of tliis 
motion an order was made by consent that the 
money should be paid into court, and tlie hearing 
adjourned, notice being meanwhile given to the 
bid of sale holder. Notice was sei'ved on him. 
but not a four days’ notice as re(iuired by r. oD of 
the ]jankru[)tey rules. lS7d, and hedid not appear 
on the adjourned liearing. Fie liad meatiwhilc 
commenced an action against the auctioneer for 
the proceeds of sale ; — Held, that the Cfoiirt of 
Bankruptcy ought to exercise its jurisdiction 
under s. 72 of th(‘ Baidcruptey ^\et, 18tV,>,aiid that 
The money must be [)aid out to the trustee, ou 
the ground that tlie auctioneer laid, with full 
knowledge of tlie adveive claim, deliberate! v 
elected to sell the goods for tlie trustee, and was, 
therefore, esto^i^ied fioin denying his title. BuhUe 
V. Bond (d B, k S. 225) distinguished. IJarioji, 
Sadler, In re, li) Ch. D. 8b ; 45 L. 
032 : 30 W. Ik 237 — C. A. See further, Bailm ent. 


5. Delivery Ordees .vxd Bills of Lading. 

Belivery Orders.]~-The defendants sold to 
B. A Co. 100 tons of zinc (unap])ropriated) upon 
certain terms of payment, giving them at the 
time (’ll the contract four so verar documents to 
the foilowiug effect -ATe hereby uiideitake to 
deliver to your order indorsed hcreou twenty-five 
tons morehantable slieet zinc off your contract of 
this date.” Upon the faith of these documents, 
the plaintiffs bougdit of B. A Co., and jiaid for, 
fifty tons of the zinc mentioned in the contract! 
B. k Co. having failed, and the contract price 
being unpaid, the defendants refused to deliver 
the zinc : — Held, that the givingof these delivery 
orders or undertakings did not- estop the defen- 
dants from setting up, as against the vendees of 
B. k Co., their right as unpaid vendors to with- 
hold delivery. Fttrmtloe y. Bain, 45 L. J., C. P. 
264 ; 1 0. P. D. 445 ; 34 L. T. 324'. 

Effect of, as creating Estoppel.] — The 

<lefeiidant being possessed of a, (quantity of 
barley, sold eighty quarters to M., who a'ftcr- 
wards, on June 27, sold sixty of the eighty 
(quarters to the plaintiff, who on the same "day 
])akl the })rice and forwarded M.’s delivery order 
for the sixty (piarters to the defendant, who 
assented to the same on the 2l)th. The barley 
remained in bulk in the defendant’s possession 
until July 7, on which day the plaintiff sent a for- 
warding order to the defendant, which the latter 
refused to com])ly with, on the ground that M. 
liad in the meantime become "bankrupt, and 
that the barley pui'chased by him was unpaid 
for :~-Held, that the defendant, by assenting to 
the delivery order for the sixty (piarters, was 
esto})ped from (^leiiying the plaintiff’s right there- 
to, notwithstanding that the price of the barley 
was paid to M. contemporaneously with the for- 
warding of the delivery order to the defendant. 
Knhfhta V. Bl.fferi, 40 L. J., Q. B. 51 : L. 11. 5 
Q. B. 600 ; 23 L. T. 610 : H) W. R. 244. 


A delivery order given by the vendor of goods 
is a mere promise to do something in fiituro, 
and is not a representation upon whicli to fouial 
an estoppel. Gillman v. (Jarhnft, til L. 4’. 281 : 
37 \U. Ik 437—0. A. 

Advice Notice — Negligence in Issuing Two 
Notes.] — The defendanrs having received a con- 
signment of wheat, sent to the consignees an 
advice note, which tiescribed the consignment as 
“ sacks wheat, four trucks,” and ditl not contain 
any <lerails as to weight, rates or (diarges, hut 
across the printed form was written, account 
to follow.” The consignees gave B. a deliverv 
order in respect of this wheat, and he (detained 
an advance from the pkiintiffs upon it : the 
}>laintiffs sent this delivery order to the defen- 
dants, and they accepted it. On the followings 
day the defendants sent to B. anotlmr advice 
note on a printed form similar to the one already 
sent, but across the up})er part was written the 
words, charge.s only” ; the invoice number was' 
different ; the (tonsigimient was described as 151 
sacks of wheat ; the weight, the rate and the 
animiTit of charges were tilled in. B. filled up 
the delivery order at the bottom in favour of the 
plaintiffs, t)roduccd it to them, and obtained a 
second advance from them, as they believed it to 
relate to a second parcel of wheat. The plain- 
tiffs delivei-ed this order to the defendants, who 
accepted it. and who allowed the plaintiffs on 
both occasions to take samples of the wheat. 
There was, in fact, only one paicel of wheat, aiul 
the two advice notes related to the same parcel. 

B. went into liquidation, and tiie plaintiffs 
liaving lost the amount of one of the advauces 
so made by them, sued the ilefendants for the 
amount : — Held, tliat the plaintiffs were entitled 
to recover the ainoimt claimed, for that the 
defendants had so dealt with the wheat and 
advice notes as to lead the plaintiffs to believe 
that there were in fact two consignments of 
wheat, and that they were in consequence 
estopped from afterwards alleging that there 
was in fact but one consignment of wheat. 
Coventrtj v. (r. E. llii., 52 L. J., Q. B. 604; 11 
Q. B. D. 776 : 41) L. T. il U—C. A. 

Bills of Lading.] — In an action for freight, the 
master is at liberty, iiotwithstanfling the terms 
of the 18 k 111 Viet. c. Ill, s. 3 (Bills of Lading 
Act), to show that the cargo actually received by 
him differs in weight from that signed for in the 
bill of lading ; at all events where the weight 
mentioned in the bill of lading is a mere matter 
of measurement. Blanrhef xflnirelPs Ilanfiett 
Collieries Co., 43 L. J., Ex. 50 ; L. Ik II Ex. 74 : 
30 L. T. 28 : 22 W. Ik 4110. 

When a bill of lading described the goods 
shipped as'Hhirtcmn i)ackages books, woodwork, 
whalebones, Dutch clocks, shoes and linen goods,” 
and was also stamped by the master with the 
words ‘‘ value, weight and contents unknown ” : 
— Held, that although the freight charged for 
linen goods was lower than that for silk stuffs,, 
the shippers were not estopped from proving the 
delivery of silk stuffs to the shipowners. Zeheau 

V. General Steam Xaeigatlon Co., 42 L. J.,, 

C. ?. 1 ; L. R. 8 0. P. 88 : 27 L. T. 447 ; 21 

W. Ik 146. 

Bills of lading signed by the master are prinul. 
facie evidence that the quantities named therein 
were received on board by him ; the onus of 
rebutting this presumption, ami of showing that- 
a less quantity than that specified was received, 
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lies (JO the shipowner. M'Lmm v. Fleminq^ 
:L. R. 2 IL L. He. 128 : 25 L. T. 817. 

A shipowiie)* is not estopped by the signature 
of the bill of lading by the master from showing 
tlmt the goods or some of them were nerer 
actually pur on boanl. JJnurn v. PofreU IJufrt/ji 
Steam 'CtHiJ Co.. 44 L. J., 0. P. 280 ; L. K. 10 
0. P. 502 : 82 L. T. (>21 ; 23 li. 549. See also 
TuUq V. Tern/. 42 L. J.. 0. P. 240 : L. R. 8 G. P. 
079 : 29 L. T. 36. 

A bill of lading, stating goods to have been 
shipped in good orxier and condition, but indorsed 
})y tlie inaster with the words, ‘‘<piality and 
<iuantity unknown^ does not admit as against 
the shipowner that the gooils were shipped in 
good order ami condition. The Ida, 32 L. T, 
541— P. G. 

Phei*e is no rule of law by which the consignee 
•of goods under a bill of lading, stating goods to 
have been ship]jed in good order and condition, 
but containing the words “(piantit}* and quality 
luikiiown,” is bound to show tliat the goods were 
.ship]>e<l in gootl or<ier and (;ondition. The 
Pnhs‘ 2 ?erhio Pala.s.'io (29 L. T. (?22) di.sapproved. 
I fh ■ ■' 

A company owned a line of steamers 
called ‘‘The Monarch Xane,” running between 
XSTew York and Ijcmdo]!. A. was in the habit of 
shipping goo(is on steamers running on this line. 
A. shipped goods in a steamer at New Yoi'k, and 
received a bill of lading made out in the ordinary 
form given ])y the company for goods slii][){)ed on 
their steamers, f^ave that it had the words ‘‘extra 
steamer” added after the words “ Monarch Idric 
of Steamships."' xVt London an overside release 
for the goods was signed and given by the com- 
qiany’s agents to A., and the freight received by 
them from A. : — Held, in an action by A, against 
the C()m])any for non-delivery of the goods, that 
the company were esto})ped from sa 3 dng that the 
contract of shipment was not made with them. 
.Herman v. Itoyal Iheehamje Sh'q^Tiay Co., 1 
Cab. A E. 413. Athinned in C. A. See also eases 
sub tit. >shippt.n(4 (Bill of Trading). 


6. Insltpais-ce. 

Policy — Mutual Insurance Society.] — IL ]jad 
ail eiiuitable interest in a ship, and afterwards 
received a transfer of the legal interest from the 
ivgistered owner, who was a member <if an 
insurance society. 'ITie owner insured the ship 
with the society in E.’s name b}' a polic}'" incor- 
]H>ra,ling the rules of the societ\u and pioviding 
timong otlier things that every insurance effected 
should be valiti and binding from noon on that 
day until noon on the Ist'Janiiary then next 
following. By the rules persons became mem- 
bers only by signing the articles, and none but 
members could insure their ships. Tlie rules also 
re<iuired certain notice ujimi sale of a slnp or 
slnires thereof. E. had never signed the articles 
nor given notice of the transfer to him of the 
legal interest, but had paid contributions claimed 
from him as owner by the societju Upon loss of 
the ship, E. was refused ins claim upon this 
])olicy XTeld. that the society vms estopped 
from disputing E.'s interest in the policy, and 
his right as member to claim upon it. IJdwnrd.'t 
V. Ahera/jnm Mutual Ship Jn.HU ranee Socfetu, 
1 Q. B. I). 563 ; 34 I.. T. 457--C. A. 

Underwriter-Estoppel by Conduct.]— Mdie re 
the assurer discovers the concealment of a 
material fact between the initialing of the slip 
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and the issuing of the stamped polic^u but issues 
the polkw without }>rotest, he is not estop})ed 
from <lisputing his liability, "iior is the burden 
of proof thrown on him to show that, the. assured 
was not misled into treating the (contract as 
still subsisting. 2f.orri.wn v. rniremna/ Marine 
Innuranee ('o.. 42 L. J.. Tlx. 115 : L, H. 8 Ex. 197 ; 
21 TY. K. 774— Ex. Gin 

Underwriters a(‘eepting abandonment cannot 
afterwards rel^^ on a bn'indi of the warrant}^ 
Iludsou Y. ]Iarri.Hon, 3 Moore. 288 ; 3 Br. A B. 97. 
See also P/vrnh/cm/ In,HU ranee Co. of' C(/nada v. 
led'ue, 43 L. J.. V. G. f9 : L, H. (J \\ C. 224 ; 
31 L. T. 142 ; 22 Mk li. 929. 

Rules of Mutual Insurance Society.] — Hee 
Jone.H V. PaiKjor 2[ufual Shipping In.Hurariee 
Soeiett/. 61 Ij. T. 727 : 6 Asp. M. G, 450. 


Misrepresentation to Mortgagee by Tenant for 
Life.]— -A son. who, under a vi)lunta,iy settlement 
executed by liis father, was entitle<l in remain- 
der to an estate for life with remainder to his 
tirst and other sons in tail, subseijuenl ly to his 
marriage joined In's father in two mortgages, 
which recited tiiat his fatliei’ was seised in fee, 
and covenanted that lie was so seised : the 
fatiier and the two mortgagees exeeuti‘d a sul>- 
seipieiit mortgage in fee (to pay them oil* and 
raise a further sum), which the son did not 
execute, but was aware of and joined in a 
collateral deed for the pnr}>ose of ])arring all 
possible estates tail ami vesting the feti in his 
father; ])art of the money raised by a.ll the 
mortgages l)eing for, and a})])lied to, the use of 
tlie son : — Held, that he was estopped from 
setting up against his own ac'ts a,ny estate which 
he had at the time of the mortgages, and that, 
therefore, tlie mortgage was a, good, ehargi' on his 
life est.ate. (hiardian A.H.Hurafiee (h. v. vl'/vw- 
more (Vi.seounf), Jr. B. 6 E(|. 391. 

luvestmeut by Solicitor for Client— Repre- 
sentati-ou as to.J — \Y., having entrusted B., his 
solicitor, with 7,700/. for investment on mortgage 
on his behalf, was informed by his clerk, in (am- 
versation, that “B. pro})osed to invest tlie money 
on mortgage of leasehold property at. Gamden 
Town at 5 per e.ent.,” and su))se(|uentl 3 ' re(?e{ved 
a lettcj’ from B. stating “that the nioney was 
put on 5 {ler cent. mortgag{‘ as arranmMl by my 
clerk with yctu.” On B.\s death It was iomill 
that no mortgage existed in favour of W., but 
that Ik had advancetl 100,000/. ti> a tirm of 
builders on a mortgage of their household 
})ro})erty at Gamden Town Hehl. that B. and 
those claiming under him wen* bound by the 
rc[)reseutation made by liim. and were estopped 
from denying that the 7,7()0/. formed part of 
the 1 00.000/. so invested. \u;ddleton v. PoUock, 
E^dherall, A> parte. 46 L. A., Gli. ,39 ; 4 Gh. I>. 
49 ; 35 L. T. 608 ; 25 W. li. 94. 

8. Batenxs, by Asrignmet^t or Use of. 

Denial of Validity.]— Action foi* a sum agre.ed 
to be paid to the phiinlifl for each ton of an 
article manufactured and sold by the liefen- 
daiits, by the permission of the jiiafntitl to them 
given at their re<iiiest, the piainlilT having 
letters-patent ff>r the sole manufacture and sale 
of that article. A plea, that th(‘ letters-patent 
■were void, and that the defendants had a .right 
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to «e]l t,he article witlioiit the 

plaintiffs ])ermission. is ])a/l : tor, the inveiitioii 
havin.e- a,ctually been used by the permission of 
tlie plaintitf, and tlierc ]}eiii.< 4 ' no alle.i>’atioii of 
fraud, or of anything equivalent to eviction, tlio 
chdVndants were not at liberty to set n[) as a 
d(‘fenc(‘ that the patent was* void. Latort^ v. 
d El. HI. \VM) ; 2(5 b. J., <h lb 25 ; 
"di 182 ;; 5 W. di.''4ib 

An assignoi' ut‘ a- t»atent, who has soil it as 
valid, cannot, as l)etween hiinscU- and the 
ashg!iee to wluan he sold it, raise any (piestion 
as U> the patent being void for want of novelty. 

v. Larairr. 2<d L. d., C. P. 275 ; 8 0. ib 
,(N.S.) i{>2 ; t) dur. (N.s.) 1251' ; H L. T. 272. 

{f a, ]>atentee, in eonsidemtion of a rovalty, | 
o'rants to another a licence to use the patent 
invention, and the latter uses it, he cannot 
j)lead. as a defence to an action, for the royalty, 
that the invention was not new, or thaf the 
}>atentee wa,s not the lirst inventor. Nutonw 
J} rooks, 7 H. tV, N. 41lh : 8 diir. (n.h.) 155 ; 10 
111. . 

On an act inn for infringement of a patent, 
the ])laintifr, Ina, })lea that lie was not the first 
.and true inviaitor, replied, that on another 
>eha,rgt‘ hy tlu'. plaintitf against the defendant of 
ird’ringenient of the same patent, tlie (piestion 
was rebu’o.'d by <‘onsent. and the arbitrator 
iound that the let t(‘rs-palent wtnv not illegal 
.and void : — Meld, that tla.^ r(!e.ord <iid not show 
.an i.'stoppeb Xrtrhall v. IJiUok 1 11. A, C. 7h7 ; 
.;-i2 E.d., E.k. 120 : <) ,lur. (x.s.) 551) ; 7 L. 4'. 758 ; 
IIW.R. 458. ' ' 

i\ was owner of patents for cai'pet manii- 
:fa<*t tires, and agrt'ed with M, to supply J,), with 
iiuudnnes endiotiying till the laiest imjnovcments. 
in eonHi<leration of 1). ]>a.ying the jirice, and a 
-royalty for th(‘ use nf tlie maehines. M. bouglit ' 
lint niiiehines, tind had |)ai<l the royalty for, 
.^evtM-ai ytsars. Ljitlerly, I), fxmglit elsewhere j 
otln'r matddnes wliieh were i<lentiea,l in con- j 
struct ion and [irinciple with (Vs machines, and ! 
list'd the same, and thus was using both sets of | 
niaehines. ^ V. having tiled a hill iii the (Niurt of | 
( 'haiHH'ry for an aecmint of royalty in respect of : 
both st'ts of nuichines, whereupon J>. disputed 
the validity of ( h's ])ate.nts: — Meld, tluit. while 
the liemna* eoiitinut'tl. J). w.as estopfie.d from 
alisputing the valitlity of (.Vs patent, and the 
-only way in whieli (J. c(.)ul(l do so, was liy 
]mtring an end to the agreement to take a 
iictaicta wliieli he would do at his peril. fmWe// 
V. J)iroii, H) n. b. Pas. 255 ; 1 N. Pi.. 425 : 52 1.. j'. 
'Ch. (>17 ; 5 Jur. (X.s.5 (>07 : 8 b. T. 2{;() ; 1 1 W. lb 
71(*>™~H. ].. 

Vo a tleelaration ])y a patentee of an invention 
for manufart uring wire rope, against a licensee 
.by det'tl iinleiitetl, for authority to use the in-! 
Nenlion. upon the latti'r's covenant to pay a 
royalty on evi'iy ton of Mie art ich^ so manufac- 
tur'd. it is a bad }>h'a. (as amounting to non est 
fai'tum) to plead tlud t lie ])Ia{iii ill' did not give, 
nor did the defendant take, sm4i exclusive 
liee.iH'e, as by th<.‘ dtxxl was provid'd for. Hniifk 
v. Sooti, (> i\ H. (N.s.) 771 ; 28 L. J., (J. P. 525 : 

5 dur. (^X.s.) 155(5. 

A b'ceiisi'e, under a, patent, eannot, in anyway, 
‘question its validity during the, continuance of 
his licenc(*. Hut, he may show that, what he has 
ilonc (in respect of whieli pabnit. royalties are 
adainu'd from him) dot's Tiot fall witliin the 
limits of the patent, but is something (‘xtranoous 
to it. (7arkr v. ,b//c, Hi b. (?h, 558 ; 2 App. 
vl.Vs, -1 25 ; 57 b. T. I ; 2(.5 W. ib do^-Ib L. (K.) 


A licensee under a patent is in a situation 
analogous to a tenant, who, during the tenancy, 
cannot dispute the title of the lessor to any of 
the land held under the lease ; but wlio is, 
nevertheless, at liberty to show that part of the 
land he actually occupies is really not cotiqu'ised 
within, the lea.se, but belongs to liimself under 
.some other right. Ih. 

The rule that an. assignor of a patent is es- 
topped from disi>uting its validity tP>es not jire- 
vent his partner from separately raising that 
defence to an action for infringement. JJrufjh 
V. Chaniherla'ni, 25 Wb K. 742. Seo furthrr, .sub 
tit. Patent (Licences). 

Conduct of Patentee — Infringement.] — In an 
action, by P., a patentee, for infringement, against 
persons wiio had bought macliines from B., it 
was proved that P. had asked the purchasers to 
try his machine, saying that it was a better 
machine than B.’s, but gave no intimation that 
he considered B.’s machine an infringement of 
his patent, though he admitted that at tlie time 
he did consider it to be so ; — Meld, that as the 
])urchasers <lid not depose that when they bought 
H,’s machines they wei'e. ignorant of lb's patent, 
nor w'as there any reason to believe that they 
wei’o ignorant of it, or that P. supposed them to 
be so ; P. had not, on the ground of estopjiel, lost 
his right to sue them for an infi'ingement in 
using .B.’s machines, it not being the tluly of a 
patentee to warn, jiersous that whut, they arc 
lining is an infringement, and .P.’s conduct not 
amounting to a rcpresenl.'ition that it was not an 
infringemetit. J^rortor v. Jh'n.nl% 57 L. J., (Jh. 
11 ; 5() Ch. I). 740 ; 57 L. T. (5(52 ; 5(5 VVb U. 45(> 
—C. A. 


As to Title.] — A person who has pnrjjorted to 
sell goods is estopjied from saying that tlie goods 
were not his at the time. 'Edmands v. 

7 L. T. 275. 

By Auction.] — ih'opert^y was juit tq) For sale 
l.)y [)ublic auction under tlie order of the (lourt 
of (dianeery, ami it was knocked down as un- 
sold, there being no bid u|.) to the reserved price. 
Before the auctioneer had left the desk, (J. 
agreed to purchase the property at tlie reserved 
bidding, and signed the contract and paid the 
deposit ; — Held, tiiat lie was estc)|)ped from dis- 
puting tlie sale as not being a sale by auction, 
and that he could not repudiate liis purchase. 
Ehe V. liar Hard, (} .lur. (N.s.) (>21 ; 2 L. T. 203- 

Sale of Goods — Invoice.] — It is competent to 
a party, wlu.ise name appears at the liead of ati 
invoice as the vemlor of certain g<.>o(ls, to show 
that he was not tlie seller, and that the invoice 
was only made out in tho.se terms, and, included 
tI.io.se goods, for t)ie convenience of the real 
parties to the contract. J/o/dha/ v. EUtott, 5 
H. A _N. 117; 25 L. 4., Kx. 154 J I b, T. 381 ; 

8 W. lb 152. 

: Validity.] — A., a trader, wlio was in <iiffi- 

eiiltic.s, and apprehensive that his goods would 
he taken in execution, entered into an ngreement 
with B. that A. should leave his place of busi- 
ness, and B. should take possession of it and his 
goods, A. giving him an invoice of thi'in as upon 
a sale, au<i also a receipt for the suppose<i pur- 
chase-money. This having been done ac<.M>rtl- 
inglv, B. took the goods, and afterwards <,;on verted 
them to his own use. A. having br<.mght t rover : 


ft 
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— Hold, that he was not estopped from showing in possession of tlnrtY-one,lns predecessors in tln^ 
the nature of the transaction, and that there estate having, since *1 T8r>. eovenan ted to indeni- 
iierer liad been any real sale to B. JJowe^ nify the piirchas(irs of tlie otlan* portions ot tin’ 
V. F(Ks‘fc/\ 2 H. & X, 770 : 27 L. J., Ex. 202 ; 4 park from the payment of the aiunial rent of <>/., 
Jur. (y.s.) 05 ; 6^.11.257. which, in all the conveyances since 17815, wais. 

described as an annual rent-eiiarge ])aid to the 

Conexirrence in.]— The plaintiff, being a P^trish, but which in the parish books was i^x- 

%viaow, ])iit not representative of her deceased pres-sed to have bt;en veecived for rent of parisli 
husbaml, was in jiosscssioTi of goods which had hind; in 1840, the defendant’s ancestor had 
]>cloTigetl to him. 8he married supposing him itecepted a rcceifjt for the (>/. as for “ rent lor- 
to be single, and lived with him in the house in P‘^nsh land ’ : — Held, that in order to make the- 
which the ffouds were. The goods being dis- payment operate as an estoppel so as to pn^vent 
trained for rent, B. sold to the defendant so the defendant disputing the Ihct that tlie six 
manv of them as sufficed to [lay off the dis- and a half acres formed part of his estate, it was. 
tress, and the iffiiintilf authorised the sale. A essential to ^ make out that the payments had 
month afterwards B, was convicted of bigamy : heen from time to time made by him and his 
— Held, that the plaintiff could not recover in predecessors as for rent' for huid of which, he- 
an action against the defendant for the value ^^^d they were tenants, niul, therefore, having 
of the goOffs. tirst, because she had no title to regard to the only evidence adduced, by the 
them ; an<l, secondly, because she was bound bv relatni*s, namely. Ilie entries in the parisli books, 
her concui-rence in the sale. \\ Dralw- defendant was not estopped fi-om denying 

ford, 1 El. cX Bl. 74i) ; 22 L. J., Q. B. 274 ; 17 he was possessed of the six and a half acuvs 
Jur. 853, of land originally demised by tlic parisli to tlie- 

carl. v. (5 He H. .M. (k <1. 

Sale of Land — Deposit — Abstract — ITo Valid HI : ^'5 H- 4., Cli. 888 ; 2 Jiir. (N.s.)r>l ; 4 W. Ih 
Contract in Writing,] — A purchaser dejiosited a 1*31. 
certain sum on a contract for tlie sale of a lease- 
hold shop. The agreement was signed by the Sale by Apparent Owner— Attempt to oust 
auctioneer "as agent for the vendor,” aiid by Bm’chaser.]— If a person, being sole next of kin, 
the purchaser: "subsequently the jmrehaser is in ]H)sscssion of a ehattel term wiliioufc letUirs. 
obtained an abstract of the title, which was of administration having been obtained, a,nd 
examined by her solicitors, who made certain there are m.) debts due by the deecai-ed, or any- 
requisitioTJs as to title ‘‘ without prejudice to any thing to prevent such next of kin from using tlie 
question which may arise as to the contract for ^ovm as his own, tlieii lie, the beneticial owner, 
the jnirehase <>f the }>remiscs.*’ Afterwards the can sell tlie term ; and if the, })uref)ascr goes into- 
purchaser dcclineti to complete the purchase, on possession umhir the contract of sale, the vendor 
tlie groiuui that the contract was voiil, as the cannot afterwards, either by obtaining a, grant- 
])arties to it were not suffieieiitly described: — of administratiim, or in any oilier way. disaffirm 
Held, that although the memorandum might be Ids own act. and annul the coiilra(*t. Ildoni/ 
insufficient under the Statute of Frauds, yet, as ^Vt/rphy, 12 L. U.. Ir. f-oo. 
the purchaser had jjaid the deposit and received 

the abstmet of title, well knowing that the ^Bepresentatiou as to Value.]— In tlie alisenee- 
vendors name did not appear in the memo- of trick or contrivance, representations res[H.‘ct- 
randum, and while the vendor was ready to iug the value of a. thing for sale, inmki by the 
complete the contract, she was estopped from owner to a jiarty wlio, relying on their irutlu 
recovering her (kqiosit. Thouutr v. 7/ru//v/, 45 becomes the ]mrcha.ser. do not estop I lie former 
L. J.. Q, B. 81 1 ; I Q. B. D. 714 : 35 L. T. 237 : from denying that the value was so great as 
24 W. K. 821. that rcpreseuled, Mort'ni v. J)ou(il((r, 1(5 W. Ik. 


' to the and OTfXER SECUHTTIEg. 

.rish for Sale of Shares — Certification of Transfer — 
and the Voucher of Title— Want of Title in Transferor.] 
r assur- — The defendants were a companv, incoiporati'd 
advised, under the Joint Stock Companies' Acts, wlm ha<l 
ir value issued the whole of their authorised share capital. 
:1 either Subsefpicntly t<» the completion of such issue L. 
r other- sold to the plaintiifs, tlirough stockbrokers, a, 
on and certain nmn be r ol: shares in the defendant com- 
V of the pany. The brokers took the document, by whic:h 
lifces in it was intended to transfer such, shares fiYuii 
5 shown to the plaintiffs, before it laid been executed by 
ent, but the plaintiffs or the price had been jiaitl, to the 
carl, in- office of the defendants, ami procured the defen- 
lly con- dants to place upon it (partly by means of a 
ant was stamp, partly in writing) the following wonls 
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Curt lodged. Tlu^ I'alkis Consolidated 
Conipaiiy. Liudled, d. V. Th(.)uias, for secretary.” 

placing of! siadi words upon a traaisfer was 
eonnnonly kiH)wn as “ cr'i-tilicaf ion of; the trans- 
fer: and it was in the ordinary coui'se of tlic 
<k'fcndanls’ ]>racl icti to grant such c(a'tdii‘,ation, 
if rcpuiiHMl to <!(> so and if satisfied that the 
transtcroi’ was <‘n(i(h*d to the slnires specified in 
tlu^ transfer. 'I'lu* brokers, havingobtained. sxich 
C('rt iticat ion and nesting upon tlui faith of it, as 
thcag’cnts of t lie. piaintitVs. paid Ih. th(.‘ ])rieo of 
th,(‘ sliai'cs. The dtdVndants subsequently dis- 
covered that L. had had no title to the shares 
spccilied in the transfer, and thereu[)on, not- 
d'‘ witiistanding their certitication of the transfer, 

refused to recognise the plaint ilfs’ title to the 
shares. The plain tiii’s having brought an action 
to j-ecover tlic value of the sliares : — Held, that 
such, a ccrtifiea.tion could nidy be taken to 
amount t(» a reju-esentation by the defeudants 
that a document or documents had been lodged 
with them ap^jarently in <»rder, and. showing 
pi’inni facie that the transftu'or was entitled to 
the shares ; but that. su<*h certification did not 
import a. warraiidy of flu; t ransfei'or’s title oi' of 
the validify of such (hH.aimcn[t or docunHUvIs; 
tlud it <lid n()f. Ih('r<i"ni‘c estop llu.‘ d(ifcndants 
from impugning t he ])laintifVs' f it Iimui llie gi'ound 
of the invalidity of flu‘ transfer to tlu‘ plaintiffs’ 
tratisferor, and that tlu^ plaintiiVs could not 
tlKUH'forc makti a, title to the shares against the 
defendants by ('st<ippcl. v, //////,*/> (kuh 

h /h., 51) Ij. d,. ih o()5 ; 25 g). Ih I). 

512 : i;:i h. T. (Ud : 51) \V. 11. 1)1) ; 2 M(‘g. 21)2-- 
C. A. And sec f h/e'c.s'.v/c/ov 7V//.s7, In re, J/cAhv/’,s‘ 
Ch,sv>, {15 L. J., Cb. 1)01); flSlHll 2 Ch. 575 ; 75 
I.. T. 21)8. 

Shares Certihed as Fixlly Paid-up — Allottee 
for Value-Misrepresentation, j — W’hcre a. man 
hauls .money to a launpany, and, by way of 
collateral sceurity, ac<‘cpts shares, on the cer- 
tilicait' of which it is stated that eaeli of them 
is fttlly paiil uj), tin* company and the liquidator 
in its winding-up ar<> (.stopped finm denying the 
t!‘Uth of tlm allegation (tn the faith of which the 
iiumey was ad va, need, and tin' lender is entitled 
ti> hav(' his na.me rt'inovt'd from the list of con- 
t ributoiT's, It- is no answer to tin' lender’s claim 
that he' might, by impni'y oi* ]'(;Ueetion. Iiave dis- 
covered that in fa,e.t nothing laid been paid on 
the shares. I v. Ford, (55 L. J.. Oh. 

255: [181)7] A. 0. 15(5 : 7(5 \u T. 205 ; 45 W. K. 
4-11) : 4 .Mansom 15(5— H. .L, i^K.) 

Debentures— Irregularity in Issue of— Com- 
pany not permitted to set up Invalidity.]— A 
company, having powi'r to issue ilebeutiires 
transferable at law, issued certain deoentures to 
their (‘onfraetor to eimble him to obtain an 
advance for the purposes of the eompjiuy. There 
wa,s an iriHigularily in tlm issue of these <h‘]}en.- 
tures id. which thi' eotilrathor was aware, but the 
<hdH»nlures on tin* face of them jnir})orted to be 
regularly is.-ued for valuable eonsicleration, and 
tt> be legally t rn,nsf<'rable. Thci debenl ures sub- 
setjuenliy eatne into the hands of transferee.s for 
value who ha<l no noliet'. of their inx'gidarity, 
but whostj 1 rau'^fers were nevt'r J'egisi-cred 
Held, that as the original eonduet of the com- 
pany in issuing the dehentures wjis such thiit the 
pii))lie was justified in iretUingif as a represent a* 
tioti that (he debeat un^s wi're legally fransfer- 
able, there was an e<iuity on the part of the 
etiuitalde transfm*ees to restrain the company 
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from ' pleading their invalidity, although the 
irregularity in their issue might have b(‘en a 
defence at law to an action against the <‘oinj)uny 
Vjy their transferors. Jlomford- (htnol f/e., In. re, 
(hvrcidn,, PororFn (Otd Trirlirtf-s 52 

L. J,, Ch. 721) ; 24 Ch. I). 85 ; 4t) L. T. U8. 

Eecognitiou of Transfer by the Company.]— 
Ch transferred 510 shares in. a cost-book mining 
company tc> A. for 5/, The transfer was regis- 
tered. The company, having siisj>ieions as to 
A.’s means, asked for information about him, hut 
got none. They made calls upon him, and on 
noii-payraent recovered judgment for the amount, 
but obtained nothing. About two years after- 
wards the company was ordered to be wound uj). 
The liquidator sought to put 0. upon the list of 
contributories on the ground that the transfer 
was fraudulent within s. 55 of the 8tamia]*ies 
Act, 1860 : — .Held, that the court could only act 
in the winding-np as the company could have 
acted if there had been no winding-up, and that, 
as the company would have been estt>pped by 
having recognised the transfer with knowledge, 
the court could ]iot set it aside. W/infl Fnihj 
Wood Muiiiui ViK, In re, CfnfnoireHdr Cnnr, 15 
Ch. l>. i;J ; -12 \j, T. (53(5 ; 28 Vv. lb 807— C. A. 

Blank Transfer sent to Broker. | — A. war^ 
induced by Ids broker to send liim blank fonhs- 
ol; transfer, whi(*,li the broker tilled u]> with num- 
bers and descriptions of shares diifcreut from 
these of the company intended by A., being 
shares in a, noMier company, and by means of a 
duiilieate key, which he had procured to be made 
wif iiout the knowledge of xV., obtained certili cates 
from a bo.\ of A.’s necessary to iiei’fect the truiis- 
IVr : and he also forged lln: names of the attesting 
witnesses: — Held, that the aets of .A. were not 
such as estoi)])ed him from showing that the 
deed of transfer was a h.agery. Sir<fn v. Sortd 
/JritirJf An Mitral a not n Th., 2 H. k C. 175: 52 
15. 4., Kx. 273 ; U) Jur. (N.s.) 102 : 1 1 W. ll. 8(52 
— Kx. Oh. - 

Ufegotiability of Scrip and Scrip Certificates.] 
— Serif) was issued in Kuglaiu.1 l)y the agent of a 
foreign government, and such scrip purf)orted to* 
entitle the bearer, upon payment of 100/, in 
instalments, to receive adetinitive bond for ICO/. 

U. })urehased sci'if) on the of)en Stock Exchange, 
a,nd int rustl'd it to a ])rok(ir, who })ledge<l it to 
his bunki'i's as a security for his private debt. 
xVll the instalments of the 100/. had been ])aid.. 
In an action of trover by G. against the bankers 
foi* the value of the scilp : — Held, that he had,, 
by purchasing the seri[) and entrusting it to the 
broker, cstop]>ed himself from contending that 
it was not ncgotia])le like a bank-note, (hodnnn 

V. ]ioh((rt>(,Ao L. 4., Ex, 748 ; 1 A})p. Cas, 47(5 ; 35' 
L, 'l\ 1 70 : 24 W. IT 1)87—11. L. (E.) 

vSm'if) eertiticates, by which ii was certilietl 
that, after the payment of certain instaimeuts, 
the bearer would beejjtitled to be registered as 
the holder of shares iu a banking ('oinpaiiy, were 
issued to the plaintiff, and by b.im, dejmsited 
with a stockbroker for llie fjiirposeof pajdrig the 
instalments remaining due, and dealing with 
such certificates as the plaiutiif should direct. 
The broker, infrainl of the [>laintiIT, and without 
his authority, ileposited the scrip with tlic defen- 
dants as security for an amount due IToin him, 
the broker, to the (lefendants. 4’he defendants 
were nut aware of the fraud. It was ]>roved tliat 
the usage among bankers, diseoiintcrs, money 
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dealers an<l on the Btock Exchange, had been (L. B. 5 Q. B. mY), t|{sciisse<i. r^'n/un -v. J/u/Io- 
hnMuarj}\vcars to treat siich scrip certitlcates as American Tclctfrapli Cc,, 49 L. J., Q. B. :>9,2^ 5 
negotiable instnnnents transferable by mere Q. B. IX 188; 42 L. : 28 W. B. 290 : -14 
delivery:-— Hel<b that the defendants were entitled J. P. 280 — (X A. 
to the scrip certificates as against the plaintiff, on 

the ground that tlie plaintiff, by depositing with Few Shares — Validity — Keceipt of Bividends.] 

his brulvcr instruments purpmting to be trans- —By the deed of settlement of a <‘ompai!y, ir was 
ieiable by delivery to a bona tide holder for provi<ied that the capital of tlu' com pan v should 
value, was estopped from denying that they were be 100, OOO/., in 1,000 shares of loo/, (‘aeh, atid 
so transferable, llumhdl Meivopditan Banh, that it should be competent to any geiieral 
9 ‘ 5 E. T. meeting of the company to ci'c^ate additional 

-j 40 : in n . h, 3(56. shares of lOOZ. each. The com])a 7 iy at a gtaan'al 

^ . meeting created 1,500 ]iew half shares of 50/. 

Fegotiahle Securities— Deposit of Securities each, some of which the defendant purcliased, 
^ Broker— Authority of Broker — Bona fide executed the deed of settlement, and 3 'eceived 
Holder for Value. j— The })lamtiti employed H,, the dividends declared on the shares. It was 
^^"tnsactions on the afterwardsresolved. at a special genei'al meeting, 
Exchange, in which it was the custom for that the company be wound u}). and tlie defen- 
.. . to advance money to the })laintifi for the dant was sued for calls jiiade bv the diiccuors 
pm-chase of shares from time to time, and to keep and tlielkpiidutoi's of the company Held. that, 
the shares in Ins hands as security, with power he was estopiied from deiiving^hat the' 59/. 
niso to transfer the benefit of tliis security. H. shares were valid shares. 747/ BUor (\k v 
was accustomed to obtain money as he required WelledeyA H. cXN. 38 : 30 I,. 4. Ex. 5. 
it from the defeiidants, and deposited with them ' 

as scourity certain stodis an< I shares bchinging to Confirmation of Allotment of Shares. I—Tia; 

various clients H.failed to meet his liabilities : plaintiff (tompany was constituted bv .‘^evon 
the detendants then held certain stocks and persons signing Hie memoinndimi of nss’ociation. 
shares ot the plalnntl■^^4l^^ deposited Afterwards Haw all were siimmoneil to aitemi 

with the bank 7 H. The ])lamtitf claimed to a meeting, but only four attended and thev 
be entitled to redeem on paying to the defen- elected three directors. These, three (‘l(‘(4e(l 

H.:~-Held, three otlier directors. The three original directors 
that tile (kfeiidants niust be treate(l as boini fi(Ie resigned, and afterwards one of tlie rtmiaining 

were directors sent in his rcsignatioTi. Tli.c defendan't 
wl Xwi ,lb’ aiiplial for fifty sliiuvs. Tlio two roni.unin? 

wJiat was liiu to them from H. p,itiiwk v. diroetors lesoived that liflv sliares shoul<l lie 

/X7X'Xo'7'br'^"pO.V-''^X; -iefeiulant/tluit. lie sliould Ik, 

W ii i' (lii'cctor. aii<l Uial tlie ivsii'iialioii of 

die retiring ilirector should lie a<‘{‘epted. The 

Forced TranrfeynfSfo.,lr 1 r< i * i ■ atteiideil a moctii.o- of the 

it orgett iranster of Stock. J—(, .ow],e,l stock m direotors, cotifijiued the allotment to liiinseif 

ill the ^uianv to 7 ly" sl«res allotted to himself shuuhl he paid u,, in 

H n rXX • Asas the noimnee ot full forthwith. The defendant .suh.seoim itlv 

a ti7 If d., !’r /- s'" V'-'T’" "-ithdrew his apiilioatiori and refused to jlav the 

ft,!. , X ft ^ ' ' .amount, of the .shares allotted to him. Itv the 

eoimm.7 °bt a ‘letter?’ 7’’ P*-' tft'tielcsof a.ssoeial ion theiumiber of the direotors 

A fii •lA.'Aftur fAiA -r,i- :ir;hA's.±'''"rhA7!;!XA 

bank, and the eornpany registered .1. as owner Bv7/„/r,s* 51 L. .] o R ‘>57* 8 0 P o ’rs- u* 

.im<l issueil a ceriitieatcmxceordingly. Thenioney L. T. 29(5 ; 39 117)21 Lo A '* ‘ ^ 

borrowed by L. was afterwards rejiaid by him to 

po bank, and the stoekw-iis held l.y l.ils a bare Calls— Acting as Member of Comnanv 1— 

SiS?SSS:=iEii 

and that Tio e,stoi)nel existed in favour of B tvon «f7 r i **^^^*^ uitgulaiit i m Hie: 

against the com,!.any ; ^ 4 L W 1h ■ ?"' " 

through 8., to bnv Hie .Stock ])elongimMo 0 I rS !)r9 i nny sta,mped 

acted on the faith of the forged transfe, ami ha.l 3(1 A^t ^■A s" 7 ■'77 5 "Xw'' s7''” 
not rehet tipou any act of the, company, and by d I 

sending the forged tran.sfcr to the company had L T 58* ’“i Aso M V' ' 

induced them to recognise his nominee as the Company cof 1384 ^* '' '■ 

holder, and tliat the action would not lie. Bahia ’ 

ss (I. E. ... ,u„ .iii,,;,. 


i' d 
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of Jini liss flinii llircc diroctoi’s, but wliciii a call 
was niadt'. then' were only i-,wo directors reniiun- 
iny, one of wlioin was the defendant, wlio assisted 
in pas^^iny tlie r(‘so1u{ions for tlu' call. Tti an 
action auninst the, defendant i\)r calls: — Held, 
that' he by his conduet was esto])ped From dis- 
puting' 1 b“ valiility ol such rtsolutioas, and was 
iiabl(^ to pay the anioiint of tin* euH. Fumr 
Fl(‘rtrh‘ An'a Duihifnr v. PJf ill i part . 58 L. 'F. 
'525. ' ' " ' 

Issue of Eully-paid Shares.] —When a 

com{)any issues sharcis to directors as fully paid- 
u[) shares. a,nd a,fterwards endeavours to I'ceover 
a (‘all on such sha.i-es : — Held, tliut, the com])any 
was prevented by estopped from recoverinf^ the 
amount of sindi e.alis. ( Gan J'h. v. 
JiGljp 51 J. P. H74. Nee col. KJl), and Company. 

Fraud -Eepudlation.]— In an action for calls 
by a com])any af^'ainst a sha, reholder, in which 
Hie jury havt‘ found that Hie contract to talu^ 
the shares was indin-ed by fraud, the defendant 
I?, not estoppi'd from sottin.iL’- up the plea, of fraud 
mei'(‘]y on the , ground timt lie did not, imme- 
diately on the diseoveiw of the fraaid, r<‘pudiate 
fh(‘ eontrael, .h//vn/\v //cc/iv, Inutifod v. Tirinn, 

<•>5 .h, l‘. C. 51 : I ISPCH' a. C. 275 : 71 H. T 

7tM-- II. H. (,lr.) 

11. 'riiUS'i'Ki:. 

Eepreseutatioiis by, as to Incumbrances on 

Life Interest Mortg'age of Trust Fund, | — In 

jinswe!' to an impdry addressed hy an intmidin.i'’ 
nmrtoa.iifee to the trustee of a fund whetlim' the 
life tenatd had mie.nmhei'ed his inten.'st, the 
trusfiM' enmneratefi <'<'rfain s[>eei(ie ehari^es tm 
the life interest. .Vt this ilaie the trnstei' had 
reeiMVed not iee of several other ineinnhraiiees, 
but he had forgotten their I'xistemne In an 
action by the niurhunyce ayainst the naislee to 
recover the loss a,risin;y front Hie iiisullieiem*y 

of the mortyayt' ; Held, that the trustee was 

not liable in the alisenee of ('stoppel, and tlia,t 
his answer did not atnouni to a, posit ivi‘ reju'i*- 
sentalion Hiat tlieri* were noolhm* ineunibran<*es 
on the lift* interest so jis to creat(‘ ati (stoppel 
aotiitisl him. Imup v. iUmrrrh'. <10 L. Hli. oD-l ; 
I'bsui ! ('h. S2 ; <55 f,. '15 \\\ ih 5i)— 

C. A. 

12. In oTiiMit C.\sMs. 

Allowing Person to Carry on Business in bis 
own Hame. j — By a di-ed, a horse eontnietor 
and jobber, assiy-tied. until sueh time as ail his 
Hum debt s slioijid Ih^ iiaid otf. till his stoek-in- 


ereditors, to hoi<l upon i-ertain trusts: that, so 
Ion,i»’ as \V. should observe* the oi‘d('rs of thi' 
trustees, he was to he* al!o\N'ed to »‘arry on and 
I'ondiu'f thi* busiiti'ss, sulijeet to t h<* tu’di'rs of t he 
irustiHs; th:U, if in* refns«'d to i’omply with 
thitse- onii'rs, Ha* Irusp'es mii»'ht immediati'ly 
iletermim* stu*h pi'ianissiein : lh:tt the trustees 
shouhi have poWi*r tft si‘11 any portion of the 
sTo(‘k thi*y ph>asi*d ; that till mfine\s received in 
thf‘ hnsim*ss wei’i* to hi* pa, id to tin* a.(‘eoun( of 
t hi* t rusti'cs, tmd all moneys pai<! by l heir tdieiptes ; 
ami that W. wtts it* reei'ivi* a weekly stdttry for 
cjirryiny on the, hnsim‘ss. The* ei'inhiors jilsii 
tiyo'ceil iotulvancii ji larj4'e sum of money for the 
piirptisi* of thi* btisimss. 'I'his sum svas adviinrieil, 
ami th(* hnsiuess was earri(**i <tn for .sotnc fittic 
under flu* terms of the ileed : hnt W. htivingi 
refuscil 1(» (‘oinplv witii i‘erltt,in orders of t:lie I 


trustees, the trustees on Hie 22nd July, 1847, 
determined the |)erniissioii to W, to carry on the- 
business, and W, therci.i])ou admitted in writing' 
that the trustees had his leave to assume posses- 
sion of the stockdii-traile, ckc. Sevei'al of tlie 
horses used in the business were at tliat time let- 
out on hire to various iiersoiis, and the trustees 
on that ilny served notice upon each of those 
iiersons that, the horses in their possession 
belonged to them as trustees. On the 2-lth July, 
W. committed an act of bankruptcy. Upon ati' 
interplemler issue to t?*y the title to thesis li< 3 rscs 
as between the trustees and tlie assignees :— 
Held, that by allowing W. to cai'i'y on the iaisi- 
uess in his own name, the trustees were nut 
estopped from relying upon their own title to- 
the property under the deed, as against the 
assignees. Price v. Gmmi, 2 Ex. 542 : 1 7 Ij. J.. 
Ex. 545. 

Allowing Person to have Possession of Furni- 
ture.] — A ti'Listec under a liquidation, who with 
tlie authority of the ereditors, permits the debtor 
to remain in possession of Ids furniture as 
apparent owner, does not, in the absence of 
kiiowleilge that the debtor was holding himself 
<uit as the real owner and dealing with it as such,, 
lorb'it Ids riglit to it so long as there has Ijcem 
no closing of tlie liquidation or order of dis- 
charge : and Ids right to it and to any after- 
aecpiired property cainmt lie defeated by a bill 
of .sale given by the debtor subsequently to the* 
li<pii(la,tion. Mvipjij v. rmpcrlal hlneount fh., 
47 \u J., (}. B. fill 5 Q. B. D, 711 : 58 L/f 5()<* ; 
2(5 \V. lb IH2— C. A. 

' ^ ^ Directors— Dealing with Insufficient Board.] — 
The d(‘ed of a..ss()einHon of a jcdiit .slock company 
provided that the business of the company slmuld 
in* traiisacb'd by six ilirectors ; four directors 
coiiduetcd siudi Imsiiie.ss for a consiilerable time, 
a.rid hail various dealings with a third party as- 
agent of the <*ompany : — Held, that it was not 
competent to such third party to tiliject on a 
suit against liim that the foiu* directors dhl not 
sullicji'iiHy repre.sent the company. Jtennon v. 
/LaJjield, j Hare, 52. 

Conduct of Business in other Person’s Hame,] 
— When a person grants authority to another to- 
(‘ondiie.t a business in Ids name, in which Imsi- 
nes.s, in point of fact, he ha,s no interest, a,nd 
third [u'rsons enter into transact ions with Hie- 
lirui umier the belief,^ induced by the mi.srepro- 
seulation, that they arc contracting with the 
person in who.se name the business is being con- 
ducted. the latter will be estopped as against 
such third perstms from assuming any })ositiori 
inconsistent with that which he so held him- ■ 
self out as occupying. J/llcn y. Furhn\ 42 L. J., 
Q. B. -11 ; E. ib 8’g,. lb 77; 27 L. T. 755; 21 
A\b lb 252. 

By Kegligence.]— Neglig(‘n(Mi in Hm custody 
of a drafl or in its t.ran.smission by post will not 
ilisentille the owner of it to recover the draft 
or its proiiceds from one who lias wrongfully 
obtained pos.sessiou of it. AcnMil v. idivquc' 
Bnnh, 45 L. J., 0. 15 552; 1 0. W D. 578; 54 
h. T. 729 ; 24 A\b lb 750. 

Negligence, to atnouni to ati csfoppel, must, 
be in the transaction itself, and be die pro.yirnate 
cause of heading the third jiarty into ndstake, 
and also nnist be tin* neglect of some duty whicli 
isowing to such third parly or to the general 
public. 1th 
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factor or agent with the dociimeutB of title, 
within 0 G-eo. 4, c. h4, s. 2 ; aiu'I that the condnet 
of the plaintitf. in leaving the imlicia. ot title 
in H.'s haiicls arul tliiis enabling him to obtain 
advances on the scciirilv ol; the goods, was not, 
such as to disentitle the plaiiitiff to ]i-o(',over its 
value from the defendants. JoJuhWit v. (U-hlU- 
f h., 47 L. 4., C. l\ 241 : 2 1’. D. 22 ; 

87 L. T. r>57 ; 2{> \V. K, 1117)— C. A. >sVr 4i) & 4! 
Yict, c. 89. 

JSlegiigence, to operate as an estoppeh must lx* 
the proximate eniise oi; the loss, i^irnjt v. Xtfrfh 
British Australasian Co.. 2 fl. <S: 0. 17r>: 82 
L. J., Ex. 278 ; 10 Jiir. (K.S.) 102 : 11 VV. U. St>2 
— Ex. Ch. And see col. 458. 


to transmit 1,0(107. to W. & Co., of Bradford, 
purchased of S. «jc Go., in New York, a draft for 
that auiomit drawn by S. k Co., on Hmith, Payne 
,«5c (Ax, Loinlon, pay^^^ to the order of the 
plaintiffs on demand. The plaintiffs indorsed 
the <Iraft specially to W. k (Ax or order, and 
ineloserl it in a letter ad(h’essed to them which 
was placed in a letter-box in their office to be 
posted in the usual way. The letter was stolen 
by one 1-lecht, a clerk in the employ of the 
plaintiffs, who forged an indorsement of W. ck Co., 
and procured the defem hints, bankers in London, 
to pi’esent the draft and obtain the money, which 
■was placed hy tlunn to the aceoiiiit of a person 
acting in concert witli Hccht, upon whose chequ.es 


Negligence of Hortgagee.] — The plaintiff, 
mortgagee of a i)olicy of life insurance, liandcd 
it to tlie mortgagor for a iiarticular pinpose. On 
the })laintiff demanding It back from time to 
time, the nnx’tgagor made excuses foi* not doing 
so; ami the plaintiff then forgot that it liad 
not been returned. Afterwards the mortgagor 
deposited the policy witli the defendants to 
secure an advance. TLie ])laintiff gave notice 
of his interest to tlie insurance company before 
the defendants; — Held, that tin* [daintiff was 
entit.led to the }H»]icy as against the defendants, 
and that the coiuluet of the }dnintiff had not 
been such as to estop liini from asserting Ins 
claim against tlie (lefendants. Hall v. II'W Bud 
Adraurr Co., 1 Cab. A; E. Kll. 


llie felonious act of .Hccht : ami that the evidence 
tendered was properly rejected. Ih. 

B,, a trustee, advanced, trust money to A. in 
1851, on a legal mortgage of lands held by A. in 
fee, the mortgage deed reciting the tiaist,^ 
collusion with B., A. in 1850 obtained the title 
<leeds, ami also a reconveyance of the legal 
estate, coiitaijiing a reference to the mortgage, 
and then, su[)]>ressing the mortgage and-recon- 
veyance, conveyed, as under his "original title, 


pany without being sulrject to any control or 
supervision. 4’}-ie clerk aflixcfl tlie" seal <»r the 
company in the presctiee of two witnesses, who 
were not corporators, to two [)owers of attormw' 
for the transfer of tlie stock belonging to the <*oni- 
pany. iiiese ti-ansfers wei'o lo( Iget 1 with t lu* ( lefen- 
dants, who i,n due course ])ai(i over to tlu* clerk 
the proceeds <»f the sale of the st<x*k. i'he clerk 
was subsapienlly tried and convicted of fraud 
in affixing the seal to the transfers without the* 
authority of the coni]jany, and of ap[nT»])ria,ting 
the proceeds of the sale, of the st o(;k to }jis own 
use. In an action for a declaration that 
company were entitled to liave (he stock staml 
in their names in the delcndants' books, and 
that they .might be ordered to replacf* the stock 

eld, n])on the 
V. Trustees of 
-89), that even, 
digeiit in intrust- 
the 


m tlie plaint itts’ names ; — 1 
aiitbori ty of dianh of Ireland 
Beaus' (liar'dics (5 H. Jj. <ja; 

assuming the company were ne,.^...„ 

ing the seal to the custody of their 'cl ei A 
negligence necessary to entith* (lu* defemiants 
to insist that tlie transfei's were invalid must 
be negligence in or immediately i*mmecl<xi with 
the translers themselves, and tliat-, inasmu(*h as 
the ffirgery committed by tlie clerk, and not the 
negligence of tlie company in intrusting him 
with the seal, was the proximate cause of (he 
loss, the (lefemlants were liable to repla,ce (lie 
stock, .4ferehants of the Staple v. Bank of 


obtained the plaintiff’ 
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4>f cxehart.Gre. of whioli he (the clerk) received deliver to your order indorsed lioieon twenty- 
payiucnt fruin file <i{hVn(lants. Ch having forged live tons merchantable zinc off. your contract 
n h>lter ol; advice from Vh. a cori'es}><mdeiit of the of this date.” Before delivery B. Oo. became 
]>laiiitifT, witli reference to a bill, would, place insolvent and unable to ])ay the defendants, 
it amongst the ordinary eoiTespondence of the whereupon they retained the goods by virtue 
linn. 'riieiH' hewing nothing t)n its face to suggest of their lien as unpaid vendors of insolvent })nr» 
.tlmd>t as to its genuineness, it in due time passed chasers. E. k. (Jo. resold the goods to tiie plain- 
.into th(‘ liands of anotlier clerk who ke}>t tlie tiffs and indorsed and handed to them the two 
bills payahhi” hook, and the })ai-tieidars con- documents above referred to. In an action by 
taiiu'd in the Kdter wrtiild lie entered. (>. then the plaintiffs against the defendants for refusing 
— sutheJemt time having tdapsed, ami having to deliver the goods: — Held, that inasnu.ieh as 
])repaivil a.nd lilled in a forged draft, inserting the defendants were cntitle< I to set up tlHur lien 
V. as <li’aAver and 1\ k Co. as p>ayees — wonhl as against B. &; Co., and inasmuch as the two 
^li'op it into the liill liox, whence it would, be documents were only undertakings to do some- 
taken with the genuine bills, compareii with the thing, and not representations of any fact, the 
•“ bills [)ay'able ” book, and, being found in order, defendants -were not estopped by them from 
would be accepted and place(L in a iiortfolio setting up their lien as against the plaintiffs, 
in (b's room, from wliich he emild easil}" take and were therefore entitled to retain the goods, 
it, and thus possciss himself of a getmine accept- FannHoe v. Bcun.^ 45 L. J., C. F. 204 ; 1 C, F. B, 
mice to a forged draft. He tlien forged the 445 ; 34 L. T. 324. 
indorsememt of 1*. <.Sc Cki., adding what professed 

to h(i their staui]). 'I’lie jiayees, F. ck Co., were , As to Eetainer.] — A declaration stated 

real and existing ])ers<ms, actual eorrcspondeiUs that the plaintiff and the defendant were attor- 
■of tlie plaiutitf. All the forged hills were cashed ueys: that the defendant falselj^ represented to the 
.at the defendants' baidc across the counter: — plaintiff that he, the (iefeiidant, was authortol 
H(‘ld, tliat although then* was negligence on the by F. to bring an action in F.'s name against C. 
jiart of tlie plaintiff in Ituiving a clerk iii G.’s and B., and that he was authorised by F. to 

jtosition witiumt any effective control or super- retain the plaintiff to bring the action ; that the 

vision over his proceedings, yet such negligence plaintiff brought the action : that the defendant 
was not tlie proximate cause of the loss sustained was not. so authorised, and that tlie plaintiff! was 
by tiie defendants, and was no defence to the com])elled to discontinue the action and to pay 
piaintilfs claim even if there were no negligence costs. Flea, that the plaintiff w'us not employed, 
-on th(‘ pail of the defendants. VuiiViano v. and did not act as such’ attorney, lleplication, 

Jhink of 5S H. 4., Q. B. 357 : 23 Q. P>. B. that the defendant ought not to be admitteil to 

2i:i ; ill Jj. 1'. Jiff : 37 W. IL (HO ; 53 J. F. 5G4 ]ffcad the plea, because a judge’s order was made 
— (J. A. for taxing the plaintiff’s bill of fees in the action, 

delivered to the defciKlant ami O. anti J,, and 
Bepresentations inducing Person to act as for the A1 aster to certify what was due; that 
Servant witliout Wages.] — An intestate induced the defendant a, ml J. sliould be at liberty to dis- 
a. wojnan to stawe him as his housekeeper witli- piite their retainer ; that the .Master allowed 
Old wages for many years ami to give up other IffG/. 13, S’. M. ; that the })laintiif sued the defen- 
prospec.ts of establishment in life by a verbal dant, 0. and J. for determining Ihe <|uestion of 
pi'omise to make a will leaving lier ii life estate tlie retainer and recovering the IffG/. 13,v. 5d, : 
in laiul, and afterwards signed a will, not duly tliat the question of the retainer being referred 
.attest ('ll, by which he left her the life estate to the Master, he certified that such retainer by 
.Held, that' tb(r<‘ was no eontnict, and that even the defendant, 0. k J. was ])roved, whereupon 
if lluji’cliad been and altliough the woman had the plaintiff signed judgment against the three 
wladlv performed her })art liy serving till the parties for 247/. 3.v. 10^/. ; and tliat the plaintiff’s 
iidt'staie's death without- wages, yet licr service bill was for fees duo to him for work done by 
was not unequivoea-lly ami in i*ts own nature him in liririging the action in the ilcclaratiou 
referable to any courract, and was not such a mentioned: — Held, that tlie replication did 
part performanee as to take the case out of the not state a case of esto]ipcl, and was bad. 
■operation of the statute of Finuds. s. 4; and Qtlloip y, Joik’ninon^ (> Ex. GGG ; 20 L. J., Ex. 
that she could not maintain an action against 321. 
the heir for a declaraticm that she was entitled 

to a life estate in the land. Loffim v. Maw Eeceipt,] — A receipt is not an estojipel, it is 

(3 (bff. 51)2) disa])].)rove(L Mad di Aide only prima facie evidence that the money has 
52 Xj. j.. Q. E. 737: 8 A])p. Cas, 4G7 ; 41) L. T. been ])akl, and is open to explanation. ISkalfe 
303 ; 3! M’! K. 820 : 47 J. F. 821~-H. L. (E.) v. Jackwn, 5 B. & E. 21)0 : 3 B. & (J. 421. H. F., 
A man. when in advanced yeai's and ill health, Bowci< v. Fader. 2 H. «k N. 771) ; 27 L. J,, Ex. 
induced Iris niece to rcsidc'witli and continue 2(>2 ; 4 Jnr. (N.S.) 05 ; 0 W. .E. 257. See E Vi- 
va, luable services to liim, on tlie faith of his DENCI3 (Eeceipt). 
representations that bv so doing she would 

liecome entitled to the benelit of ])ro})erty for Payment.]— A. contracted to build a shed for 
life at his death: and by a codicil to his will, B. ff’erms, everything to be completed to the 
wliicli was read over amrexplained to her, trusts satisfaction of B.’s engineers, pa.vm.eiit 90 per 
were created in her favour : — Held, that he could cent, on completion of works, 10 jier cent, 
not rovoim the trusts, Lofufi v. Maw^ 3 Giff. to be held over for six months to answer defects 
51)2 ; 8 dur. (N.f^.) G07 ; G L. T. 34G ; 10 W. E. in work. A. sent in his bill in February as for 
5 ] 3 ^ a completed shed with a letter containing these 

words, “ as the . shed will bo completed “before 
Bepresentations or Undertakings,] The the close of the month,” and was paid 90 per 
defendants sold goods to B. k Go., and at the cent, of the price. In October, B., who had 
same time handed to B. k Co. two documents, done repairs to the shed, which A. declined to 
.oa,ch as follows: ‘‘We liereby undertake to do, offered to pay the residue, after deducting 
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the cost of such repairs. In an action by A. j filled up J, Stujie L., and a H. fa. issncid a^iii'ainst 
for the whole of the residue: — Held, that the | the party by that name. H ap]H.;ared tlail tlie 
defeiulants were not estopped by the payment second name was Stowe. I'lie sheriff seized 
in February from sliowin'j;' that the work was e:oods which he afterwaids reliruiuislied, on a 
not completed, nor from going into the amount wrong supposition Unit .they belonged io soim^ 
of the ilefective work. v. L. A A"”. TF. 7/y., trustees, and returned iiuila, bona, in an a-e.lion 

22 W. 11. r)32. for the false return : — Held, that as the. party by 

executing the waiTant of atturney was <,‘stopp(‘<! 
Pleadings — Contents of.] — ^^Vhen a declaration from objecting to the iiicoi'rettm.'ss of tht^ naims, 
shows substantially a contract, and a tender in the sheriff coul<! not make it a deiVne(‘ to the 
com[)liancc with it, the plaintiff is not estopped action. IleerrH v. 7 I>. (■. -hSti : i 

from contending for the true interpretation of iVI. & Ey. 265 : 6 L. J. (o.s.) K. Ih 77 : 81 ih E. 
the c(udract ]>y the fact that he has also set 259. 

out in liis declaration an alternative case of a Mdiere a party i.s sued by a wi-ong na-me, ami 
tender %vhich would not have been a compliance, suffers judgment to go against him, wirhout 
M'ConnH v. Murphy, L. E. 5 P. 0.203 ; 28 L. T. attempting to rectify the inistahe, lie caamot 
713: 21 IrV. E. 609. afterwards, in an action against the sheriff for 

A slici'iff having a writ commanding him to false im})nsonmcnt, complain of an c.xecurion 
arrest A., took B., who represented herself to be issued against him by that name. Inxln'r v. 
the person ' named in the wilt: — Held, that May nay, 6 Scott (n.r.) .588: 1 I). k. L. 40: 5 
though B. might be estopped by her misrepre- Mau. A G. 778 ; 12 L. J., 0. P. 276. 
sentation from suing the sheiiff for the original 

taking, he could not justify detaining her after Arbitration — Award not made within Time/| 

he had notice that she was not the real party, — Wliere a cause was referred lo an otliccr of the 
jD^nintoji Y. Pat(a\s(m,2 C. : 26 L. j., court under the compulsory powers of 17 A IH 

C. P, 267 ; 3,lur, (K.s.) 982. Viet. c. 125, and tlu^ nward was not ma<lo within 

A., in the custody of the sheriff, and eonlined three months, and the time was not cudarged by 
in the gaol at Bombay under a writ of execution the court or a judge, or by I he wrilten consmd ()f 
issued against him uj)on a judgment of the tlu^ parties, as reipiircd by s. 15. ])ut Huy eon- 
supreme court, was permitted by the sheriff, with tinned to attend before the arbitrator aller tlu- 
the sanction and authority of the judgment ex])iration of the three mouths witliout o])ji‘c- 
creditors, by reason of illness, to go out' of prison tiori : — Held, that the ])arty figalnst whom ju'dg- 
and temporarily reside outside the precincts of meut had been signed u})on the n-ward' was 
the gaol, upon the condition that he should con- estopped from alleging that tliere had been Jio 
tinue under the surveillance of tlie sheriff’s wi'itten consent, tf! tlie enlargement. Ttfrrman 


ESTOPPEL— 52^ Matters in Pais. 


seized by the defendant, under a judgment against 
M. On an interpleader issue between the plain- 
tife and the defendant, whether the goods were 
the plaintiffs as against, the <lefen(iant, the jury 
found that there was no transfer from M. to H. : 
— liehl, that the defendant was not estopped, 
and that, as against him, the goods were M.’s 
w'hen seized. Ih, 

Of Sheriff.] — Declaration alleging an iinprisoii- 
nient in the remand ward of the Queen's prison. 
Plea justifying nraler two writs of execution to 
the sheriff of York, and a habeas corpus, by 
winch plaintiff was turned over to the defendant 
as keeper of the Queen’s ])rison. New assign- 
ment, that the plaintiff, while in the custody of 
the sheriff, petitioned the Insolvent Debtors 
Court : that the petition wvas referred to the 
county court, and an order of adjudication made, 
and a 'warrant i7i pursuance thereof delivered to 
the gaoler of Yoi'k CJastle, ordering that the plain- 
tiff should he discharged, as to the detainer, on 
the 12th April, 1852 ; that he 'was afterwards 
committed by habeas cor]>us, 'with the warrant, to 
the custody of the defendant, wu'tli the detainer : 
and that, after the 32th April, the defendant im- 
jnisoned the plaintiff in the remand ward. Plea, 
that the plaintiff 'was not committed to tlie cus- 
tody of the defendant with the wniTunt, and that 
the defcndnnt had not in his })Ossessioii the order 
•of adjudication or wmii’ant. It appeared that 
the plaintiff had caused himself to he removed 
by habeas corpus to the (picen’s prison, a copy 
only of the warrant being sent with the plaintiff 
to the keeper of the Queen's prison. The defen- 
dant told the plaintiff that lie should require an 
■order for his discharge on the 12th April. The 
plaintiff accordingly ai)})lied to tlie county court 
judge and a judge at clnimbers, wdio ]*cfnsed to 
imike such an order, as being unnecessary : and 
three days after the 12th April hewms discharged 
without any order. The jury found that the "de- 
fendant had a copy of the warrant, and acted 
upon it as his sole authority for the plaintiff’s 
imprisonment, and led the plaintiff to believe 
that he had, and had acted on, the original 'war- 
rant : — Hel<l, that the rule of law which prevents 
a ])arty wdio makes a wdlful misrepresentation, 
and induces another to act upon a belief in the 
tridh of it to his prejudice, from afteiwards 
proving the truth, did not ap[dy so as to prevent 
the defeiulant fi'om proving that lie liad received 
only a copy of the warrant, and had acted upon 
it. Iloimrd v. Iliidson. 2 Kl. &; Bl. I : 22 L. J., 
Q. B. 841 ; 17 Jur. 857, ; 1 W. 11. 825. ' 

The s’heriff of a colony is liable, 'without proof 
-of malice or want of probable cause, in an action 
■for a false return of rescue made by him upon a 
■writ of capias ad respondendum, for the damage 
whudi results to the plaintiff therefrom. Such 
retniii was conclusive at that stage of the pro- 
ceedings as to the truth of the alleged rescue by 
the plaintiff, whom it rendered liable to attach- 
ment for a contempt of court without being alio w'cd 
to shew that the facts I’eturnetl were untrue, and 
eonstitutcHl a misfeasance by a ])ublic ministerial 
•oflicer in the discharge of his duties, Braiajer v. 
Jfaelmti, 44 iL. J., l\ C. 79 ; L. K. G F. C. 898 ; 
38 L. T. 1. 

8. having obtained a judgment against F., 
issued a fi. fa. and jdaced it in the liaiids of tlic 
sheriff for execution, wdio, on proceeding to make 
a levy, found the goods claimed by his brother 
under a Mil of sale; S. being informed of this, 
requested the ofScer to remmu on the premises^ 

YOL. YI. 


which he did until after the goods vrere sold 
under the bill of sale, and then at S.’s request 
withdrew. The sheriff being ruled to make a 
return to the writ, returned that he had seized 
the goods and chattels of the debtor and kept 
them safely until ordered by B. to withdraw from 
possession. S. thereupon brought an action 
against the .sheriff for not levying, and for making 
a false return thereto, but on the ti’ial gave no 
evidence of having sustained any damage by tlic 
sheriff’s neglect. The defence set up was the 
validity of the bill of sale, and the jury found 
that it was valid, and returned a venlict for the 
sheriff : — Held, that the sheriff was not estopped 
by the admission in his formal return from 
setting tip as a defence that the goods 'vrere not 
the goods of the debtor at the time of the at- 
tempted seizure, and that consequently he had 
not sustained actual damage, and that the facts 
wei’G not such as from wdiich the law would 
imply damage necessarily resulting. StimaoM, v. 
Mtrnham^ 4i L. J., Q. B. 52 ; L, R. 7 Q. B. 175 ; 
25 L. T. 747 ; 20 YY. K. 183. 

A shei'iff seized goods to satisfy a li, fa. upon a 
judgment of nonsuit for 67/. : a person claimed 
possession of the goods from the sheriff, but the 
otlicer i‘efiise<l to give them up excc[)t on pay- 
ment of \)7L (the additional 80Z. being claimed 
for ])0U7i(lagc, expenses, &:e,) ; which sum was 
paid. The sheriff beiiig ruled to return the wu'it, 
]'ctuimecl that he had levied the sum of 67/, ; i7i 
a7i action brought by the alleged oAV7ie7‘ of the 
goods against the sheriff to recover back the 80/. : 
— Held, that the sheriff was not estopped by his 
return from sayizig that the excess beyoml the 
67/. -was not the plaintiff’s .uionev. &f/irfe v. 

7 M. eSc YV. 288 ; 10 L. J., Dx. 882.‘ 

The defendant having recovered judgment 
against H., on the 25th of April lodged a writ 
of ti. fa. wdth the sheriff. The sheriff neglected 
to execute the wwit until the 1 1th of Ma 3 ^ when 
he seized the goods of H. and assigned them to 
the defenda7it by a bill of sale, which stated tlie 
consideration to be 256/. paid by the defen«la.ut 
to him. Tie then returned the ft. fa. Befoi’o the 
seizure the defendant hat I notice of an act of 
bankruptcy committed by H. before the of 
April, upon wiiich a fiat issuctl in Arigust, and 
assignees 'wei’C appointed, who recovered from 
the sheriff the value of the goods seized, where- 
upon ho brought an actioii to recover hack tlie 
money so paid : — Held, that the plaintiff was 
not estopped by his return from saying that, the 
then title of the debtor was defeated by matter 
subsequent. Standlah v. //mq 8 Ex. 527 ; 19 
L. J.j Ex. 185. 

Direction to Tenant to Pay Rent to Third 
Person.] — By deed of settlement a fann was 
conveyed, subject to a term for 1,000 yeai’s, to A. 
for life, with power of leasing for three lives, and 
with a remainder over which ultimately becaiiie 
vested, in the defendants as tenants in tail. I’he 
terra for 1,000 years had been C3*eated for securing 
a sum of money, and was, at the time of sucli 
settleraciit, vested hi two trustees, one of whom 
was A., tlie tenant for life und.er the settlement. 
A., in exercise of the power of leasing, made a 
lease of the fa7.*ni for three lives, under whi(.*.h 
lease the plaintiff became tenant, subject to the 
rent which was thereby reserved, and which rent 
he paid to the defeinlants or their att07*neys, li, 
(k D,, upon the defendants coming into ]_)o.ssession 
of the property, Aftevwai-ds R.-& D., acting as 
their, attorneys, wrote a letter to the plai7itiff, 

16 
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representing to him that the legal estate, was in 
C. under the term for 1,000 years, and directing 
the plaintiff, as tenant, to pay the rent to 0. In 
consequence of such letter the plainti:® allowed 
G. to recover imlgment against 4iim for rent 
nnder one lease. The defendants haying after" 
wards distrained for rent: — Held, that as the 
term for 1,000 years had merged as to one moiety 
in A., and the defendants had therefore a right 
to distrain for a moiety of the rent, the effect of 
the re] presentation by 11. & D, would not estop 
the defendants from recovering rent which the 
plaintiff had not paid in consequence of such 
xepreseutation, or had not thereby made himself 
liable to ])ay under the judgment obtained against 
him by C. Greenish v. Wnte^ 11 C. B. (K.S.) 
209 ; U L. J., G. P. 93 ; 8 Jur. (N.S.) 563. 

Bill of Sale treated as Valid — Declared to be 
Invalid.] — Where the grantor of a bill of sale 
which is afterwards found to be invalid has 
derived advantage from treating it as valid, he 
cannot set up its invalidity for the purpose of 
obtaining a further advantage. line v. 

Loan Fund Assoc tution^ 19 Q. B. D. 3-17 ; 56 L. J., 
Q. B. 541 ; 35 W. R. 723~-C. A. See also Gandy 
V. Gambf. 54 L. J., Oh. 1154 ; 30 Ch. D. 57 ; 53 
I,. T. 306 ; 33 Wh R. 803—0. A. 

Accounts Rendered.] — It was the duty of a 
surveyor to the trustees of turnpike roads to make 
all contracts, and pay the aniounts due, for labour 
and materials require<l for the re])air of the roads, 
he being permitted to draw on the treasurer to a 
certain amount. His cxpenditui'e was not strictly 
limited to that amount, and in the yearly 
accounts, which it was his duty to present to the 
trustees, a balance was generally claimed as due 
to him, and was carried to the next year’s 
account. He rendered accounts for 1856, 1857 
and 1858, shewing certain halances due to him- 
self. These accounts were audited, examined 
and allowed by the trustees at their general 
annual meeting, and a statement, based on them 
of the revenue and expenditure of the trust was 
published as required by 3 Geo. 4, c. 126, s. 78. 
The trustees, believing the accounts correct, paid 
off with moneys in hand a portion of their mort- 
gage debt. He afterwards claimed a larger sum 
in respect of payments which had, in fact, been 
made by him, and which he ought to have brought 
into the accounts of the above years, but know- 
iiigly omitted. He also rendered an account for 
1859, which, on inquiry by the trustees, he stated 
did not include all the payments, and he sub- 
sequently rendered another account for that year, 
in which lie claimed a larger sum as due to him : 
— Held, first that he was estopped from recovering 
the sums omitted in the accounts for 1856, 1857 
and 1858, since the trustees had acted upon the 
faith that those accounts were true. Cave v. 
3IUh\ 7 H. & 913 ; 31 L. J., Ex, 2()5 ; 8 Jur. 

(K.s.) 363 : 6 L. T, 650 ; 10 W. R. 471. 

Held, secondly, that he was entitleil to recover I 
the sums omitted in the account for 1859, since | 
it was not accepted by the trustees as true. Ih, \ 

Where the paymaster of a regiment gave credit I 
in a running account with an officer on a foreign I 
station for sums of money, as increased pay and ' 
allowances, to which, from a misconstruction of a 
general order, he supposed the officer was entitled, 
and after having been apprised by the board of 
ordnance that such sums would not be allowed, 
suffered the officer to remain in ignorance of this 
fact for four years : — Held, in an action by the 
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officer’s personal TC])resentatives, ror pay romaio- 
ing due, that the paymaster was concTiuIcd by the 
account in which he Imd crronemisly given credit 
for the increased allowances iSh/ri/a/ v. Grccn- 
wood, 6 D. R. 401 : 4 B. & (J.281 ; 1 Car. R. 
517 ; 28 R. R. 264. 

And see JJeutsche Lank v. Lcciro^ 73 L. T. 
669— C. A. 

Action on^ Contract — Fraud.of Haintiff,]-— A 
declaration stated that tlui plaintiff: Ixnight ot 
the defendant divers lots of timber fix'es, 1)0 
felled and removed under certain comlit.icus, am! 
that the defendant would not, ])erinit tlic iilnintiff 
to fell or remove a certain remainder <4! the lots 
pursuant to the sale and conditions. The defen- 
dant pleaded, first, that before bj-each the ])lain- 
tiff felled and carried away and coiiverted divers 
other trees of the <lefcndant in substitution ot 
the remainder ; and, secondly, that ]')cforc breach 
the plaintiff fraudulently felled and ramoved 
other trees of the defendant not corn] prised in 
the lots sold, and to 'vvhicli the plaintiff ha<l no 
right, and which exceeded in numher and vtdue 
tlie remainder; that tlie ])laintiff fraudulently 
])retendcd that the trees which ho so took were 
the trees which he laid })urchascd ; 1}ia,t they 
were taken in fraudulent snljsiiluf ion of the 
remainder, and that tlie jjlaiutiff eonverted tluan 
to his own use : — Held, that these p](‘ns were laid ; 
tliat they shewed no re,scission of the cont rae.t, 
and that the jdaintiff was not estoj)|)(‘<l by his 
own fraud and trespass from ]>i‘i]iging his act, ion 
on the contract. Lemis v. Cliffon^ 14 (A B. 2-15 ; 
2 C. L. R. 1350 ; 23 L. J., G. R. 68 ; 18 Jur. ; 

2 W. R. 230. 

Accounts of Bankers — Appropriation.] — A., B. 
& Go., country bankers, hail a c;ish accuunt. with 
0. &; Co., Xjondon bankers, who were in tlie ha-hit 
of transmitting to the former monthly state- 
ments of mutual debits and credits. A. died, 
leaving a Lirgc balance <lue from liimself am! 
B. & Go. to C. (fc Go., who for two months after- 
wards made no alteration in their own books as 
to the mode of keeping the account, but {;ou- 
tiimcd it as before. In the interval money was 
transmitted to 0. lii: Go. from the country bank, 
sufficient to ])ay off: the balance due from the 
firm at the time of A.'s death. During the two 
months no accounts were transmitted to the 
country bank, but at the end of that time two 
separate accounts were sent: — Htffd, that this 
did not esto]) C. &; Co. from suing tlie heirs of 
A., as the entries in their books did nut amount 
to a conqilete approjiriatiou. iSinison v. Inyhain^ 

3 D. & R. 549 ; 2 B. & C. 65 ; 1 L. J. (o.8.)‘lv. B. 
234 ; 26 R. R. 273. 

Building Erected on another’s Land.]— If a 
man stands by and allows another to erect, a 
builtling on his ground, and he afterwards agrees 
as to the rout to be paid for it, neither the o\vm.‘r 
of the land, nor any jierson claiming under liim, 
can dispute the right of the buildei* to use the 
land. Mold v. Whealecoft^ 27 Bca,v. 5H). 

In an action for the recovery of land, when 
the plaintiff endorses a claim fur mesue {irotits, 
a plea that the defendant never cnteied intu and 
is not in ])ossession of the land sought to )>e re- 
covered is a good defence. In an action, for the 
recovery of land, the tlefondant ])leaded that- he, 
several years ago, “ by and with the knowledge, 
apimobation and consent; of the plaintiff!,” biiilt 
a wall for the purpose of making a boundary- 
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wall between the plain tifii's land and his own, 
and that the portion claimed was iiicliidecl 
within the said b<3nndary-wall on his side 
.Held, on denuoTer, that the plea should be con- 
strued as iin])Iicdly alle£?ing that the plaintiff 
had re]>resenred to tlie defendant that the site of 
the wall was the boundary : an<l that such repre- 
sentation having been made with the intent of 
])eing acted ii})Oii, and the defendant having 
actetl upon it by building the wall, the plea was 
a good defence by way of estoppel. Sheridim v. 
JJarrHt. -1 L. R., Ir. 223. 

Misrepresentation that Change of Company 
only Change of 3S?ame.] — T., P. and D., three 
dii-ectors of a company, gave a joint guarantee 
to bankers to secure the balance which"inight be 
due at tlic closing of their account to the extent 
of 2,d00?. In September, 1880, the company 
went into voluntary liquidation, and immediately 
recommenced business under the same directors, 
but as a new company witli the addition of the 
word ‘Hnanufneturing’' to their former title. 
The termination of the old company was not 
distdosed to the })ankers, who continued their 
business with the conqjany without intermission, 
merely })uttiiig the addition to the name on the ■ 
cheques aud in their books. P. died in Decem- 
ber, 18S0. In November, 1881 , tlie new company 
was wound up, when it was iiidebte<l to the 
bankers, who commenced an action upon the 
guarantee for the amount due to them : — Held, 
that T. and D. by not having given notice to the 
plaintiffs upon the death of .P. that they declined 
to be answerable for any other amount than 
that which ^vas tluc at P.’s death, and by their 
concealment of the fact that a new company 
had been formed, ami Iw the tenor of their con- 
duct in carrying on the business as before, were 
estopped from denying their liability upon the 
guarantee, and were liable to the full amount 
thereby secured. Aahht/ v. 54 L. I’. 408 ; 
34 W. 11. 312 — C. A. Affirming 54 L. J., Oh. 935. 

Notice to Treat — Validity.] — The commis- 
sioners of sewers, acting under the powers of 57 
Geo. 3, c. 29, gave the plaintiff notice to treat 
for the purchase of his pro})erty for the purpose 
of wide.nuig a street. The whole of the property 
was not required for that purpose, and it ap- 
})eared that the improvement contemplated was 
rather lowering the level of, than widening the 
street. The plaintiff negotiated with the com- 
juissioners during eight months on the basis of 
the notice, and endeavoured to obtain from them 
as largo a price as he could for the property. 
On his failing to obtain so large a price as he 
desired he brought an action for an injunction 
to restrain the commissioners from proceeding 
on the notice to treat. Ou motion for an in- 
junction : — Held, the plaintiff during the uego- 
tiatioiis had not such knowledge that the com- 
nhssioners did not bona fide want his houses 
for purposes %vithiix their com})ulsory powers as 
to preclude him now from objecting to their 
taking the houses. Lynch v. Sewers Com- 
onlsshners. 55 L. J., Ch. 409 ; 32 Oh. D. 72 ; 
54 L, T. 099 ; 50 J. P. 548—0. A. 

Invalidity cannot be set np when Person 
takes under Document.] — A tenant by the 
curtesy of an estate of freehold of inheritance 
died in 1820, after making a will by which he 
devised the freehold to trustees in trust for his 
daughter, Rebecca for life, and after her death 
to his grandson, B. Annuities wrerc payable 
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under the will, and were paid by Rebecca. The 
testator died in 1855, and at and after his death 
Rebecca remained in possession. In 1849 the 
plaintiff bought of B., the remain<lerman, all liis 
interest in the freehold- In 1803 Rebecca sold 
the freehold to the defendant, and iii 1872 she 
died, %vhereupon the plaintiff demanded posses- 
sion, and brought an action of ejectment against 
the defendant to recover possession : — Held, that 
Rebecca having taken under the will, and having* 
acted under it, would have been estopped from 
I asserting that it was invalid, and that by reason 
' of her possession for twenty years she was 
entitled to the fee ; that the defendant, who 
claimed through her, was estopped in like 
manner, and that consequently the plaintiff, 
'Who had purchased from B., the remainderman, 
was entitled to recover from the defendant. 
Board V. Board, 43 L. J., Q. B. 4 ; L. E. 9 Q. B. 
48 ; 29 L. T. 459 ; 22 W. R. 20(5. 

Semble, where a widow takes under a devise 
durante viduitatc, with remainderi to another 
in fee, and marries, her husband, who enters 
aftei’ the marriage into possession of the same 
larul and continues to occupy it with her, is 
estoppel 1 from denying the title of the devisor 
to the land. Asher v. Whiteloch, 35 L. J., Q. B. 
17 ; L. R. 1 Q. B. 1 ; 11 Jur. (n.sO 925 ; 13 L. T. 
254 ; 14 W. R. 2G. 

Notice as to Mode in which Expenses to be 
Paid.] — The 150th section of the Public Health 
Act, 1875, permits an tirban authority in certain 
cases to give notice to the owners of jxremises. 
fronting, adjoining or abutting on such parts of 
a street as in the judgment of sucli urban 
authority require to be sewered, requiilrig them 
to do what is necessary within a time to be 
spccitied in the notice, and, in the event of .uori- 
compliaiice with the notice, to execute the works 
themselves; and the same section also provides, 
that such urban authority ‘‘ may recover in a 
summary manner the expenses inciuTed by them 
in so doing from the owners in default, ... or 
may by order declare the expenses so incuri’ed to- 
be private improvement expenses.” By s. 213 et 
seq., a private improvement rate may" be levied 
for expenses declared to be private improvement 
expenses, and certain advantages are given to 
owners. A notice given to the appellants, who 
were owners of premises fronting a street within 
the meaningof the 150th section, requiiing them 
to do certain sewering works within a prescribed 
period, and stating that if such works were not 
executed the urban authority would execute the 
same themselves at the appellants’ expense, tlms 
concluded : “ And the saicl urban authority will 
thereupon also proceed to declare all 'costs, 
charges and expenses paid, expended oj* incurred 
by them in consequence of such neglect or de- 
fault, to be private improvement exjxeiises, and 
to enforce payment according to law ” : — Held, 
that even assuming the notice to have been good, 
the concluding portion couhl not be treated as 
surplusage, and that it was not, tliereforc, com- 
petent for the urban authority, after their 
declared intention to treat the expenses incurred 
as private improvement ex})enses, to proceed 
against the appellants summarily for the recovery 
of such expenses. Could v. Bakq} Local Board, 
50 L. J., M. C. 44 ; 44 L, T. 103 ; 29 W. R, 471 ; 
46 J. P. 325. 

Permitting User of Easement.]— By indenture 
of lease of the 23ril of September, 1878, one 
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Berridgc demised to Brett a public-house at 
Hampstead, “together with all ways, waters, 
watercourses, drains, collars, vaults,^ paths, 
passages, lights, easements, prohts, privileges, 
commodities, advantages and appurtenances 
whatsoever to the said premises belonging or in 
any wise appertaining.” At the rear of the 
premises was a path across the garden to a door- 
way in the boundary-wall which openeil on to a 
private road (the property of Berridge) leading 
to Hampstead Heath. On the 1st of October, 
1S78, Berridge (pursuant to an agreement of 
Xovember, i8(>7) granted to the defendant 
dowser a lease for ninety-nine years of land 
which comprised the private road leading from, 
the back of the public-house to Hampstead 
Heath ; and on the 9th of October in that year I 
Clowser built up the doorway in the boundary- ■ 
wall. This way had, by special agreement 
between, himself and his lessor Clowser, for 
several years been used by one Haughton, a 
former tenant of the public-house, whose tenancY 
had been determined in June, 1878 :• — Held, that 
the del:enda.iit Clowser was not estopped from 
denying the existence of the alleged right of way 
by having allowed Haughton to use it whilst he 
was the occupier of the public-house. Brett v. 
Cloitmr, 5 a r. I). 37(). 

Shipping — Eegister, Elag and Pass.] — The 
register, flag and pass of a ship carry with them 
a ])resumption that they are true and correct, 
and the owner is esto|:)y)ed from averring against 
. them. T/fe Laura, 2 Moore, P. C, (N.s.) 181 ; 12 
L. T. (185 ; 18 W. li. :m 

Copyholder and I^ord.] — If the heir-apparent 
of a copyliohler in fee surrenders in the lifetime 
of Ills ancestor and survives him, the heir of such 
surrendci'or is not estopped by that surrender of 
his ancestor from claiming against the surren- 
<Lerec. Gimltitle Faulhier y, Morze^ 3 Term 
Bei).3r)5; 1 E. E. 719. 

A copyholder who has been admitted to a 
tenement, and done fealty to the lord of a manor, 
is estopped, in an action by the latter for a 
forfeiture, from shewing that the legal estate 
was not in the lord at the time of admittance. 
Doe d. Nepean v. Bitdden, 1 D. & E. 213 ; 5 
B. & Aid. 626 ; 24 R. E. 504'. 

Receipt of Dividend on Composition — Action 
for Balance.] — The plaintiffs, who were creditors 
of the defendant, a trader in insolvent circum- 
stances, took an active part in procuring the 
accei)tance of a scheme of composition of the 
<Iefendant‘s aSairs, and obtained proxies from 
the debtor's other creditors. At a meeting of 
the creditors the plaintiffs withdrew the proof of 
their debt against the estate of the defendant on 
the ground that, owing to a fraudulent statement 
on his part on an earlier occasion, they Jiarl been 
induced to forbear to press their claim against 
him. They, however, proposed a resolution that 
a composition of ll.s‘. 3^. in the pound should be 
accepted in satisfaction of the debts due from 
the de'btoi*, and by using the proxies held by them 
they carried the resolution. A dividend of 1 1 -s*. M. 
in the pound was received by the plaintiffs on 
their proof. They subsequently brought their 
action in the county court for the unpaid balance 
of their debt, and the county court judge gave a 
verdict and judgment for the amount claimed. 
The defendant obtained a rule nisi, to set aside 
the verdict and judgment and for a new trial : — 
Held, on the argument of the rule, that the 



plaintiffs, having acitecl as they had done, iiad 
assente<l to the composition otherwise than by 
proving their debt aii<l ac<.’-cpting a divhlcnd on 
it, ami that they could not nniintain an action 
for the unpaid balance <tf theii* debt, .and tliat 
judgment should Ixi entered for the deiendant. 
Thorp V. Daliln<f 53 L. T. 8.56. 

Receipt of Money under Deed bars Repudia- 
tion of Execution.] — "Whens a deed of assignment 
by debtors to a trustee for the benoht of a.l] 
creditors who should execute the deed was 
execured by the plaintiffs, wlio ap})ende(l a note 
that they executed only in respect of certain, 
claims scheduled to the deed and amounting to 
iil73,531, and it appeared that subsequently 
thereto they received a sum of money from the 
trustee by virtue of their execution (d: the deed : 
— Held, that the plaintiffs were boiuid, a, ml that, 
as they had received ])ayment Tinder the deed, 
they could not be heard to repudiate it. and deny 
their execution. Yarmouth B,rehaufje Bajth v. 
Blether^ 16 Ai)p. Oas. 293; 54 L. J., i\ (b 27 ; 
53 L. T. 537 ; 33 W. E. SOl—P. 0. 

Jus tertii — Payment of Rent.] — Wlierc a 
X)ersou claiming to be assignee of tlie ix'versimi 
receives rent from llu' tenant by fraiul eir mis- 
representation, siicli payment is no evid(‘nce of 
title; Init where there is no fraud or mis- 
representation. such ])aymeut is prima facie 
evidence of title, a-nd llie tenant c?aii only defeat 
that title by shewing that, he ])aid the rent in 
ignorance of the true state* t)f the title, and that 
some third person is the rea.l a.ssignec of the 
reversion, and entitled to maintain ej<‘.ctment. 
Carlton v. Botceoch, 51 L. T. t559. 

Execution Debtor —Olaimant in Inter- 
pleader.] — .A mere estop])eI, which precludes tlie 
execution debtor from denying the lit hi of the 
claimant in, an inter}>leuder ]a’oei‘ed,ing, confers 
no title iiixm the chiimant as against, the 
execution ci'cditor. llteliarch v. Jolniuon (28 
L. J.. Ex. 322), followed. JUehartln \\'Jeuhinh\ 
56 L! j., (,). lb 393 : 18 <1. B. .D. 151 ; 5tl L. T, 
591 ; 35 'W. ll 355—0. A. 

Agreement by Rector as to Tithes.] — A rcctoi-, 
having come to .an n,g‘reeinent with his 
parisliioners for tithes, cannot in equity set 
up his own uoii-residcnce to avoid ^Uie ugi'ee- 
ment. Athimon v. Bolhrr, 1 Arist. 67 ; 3 E. li. 

■ 548. 

Fictitious Legal Title — Priorities.] — lu 1873, 
I)., in order to carry out a fraudulent scheme, 
obtained a transfer to luraself of mortgages of 
freehold pro})crty, and after various dealings 
with it the legal estate was, in Septendmr, 1875, 
conveyed by a mortgagee to H. in trust for 
and in l^laveli, 1876, by IL to 1\}. M. was nl{{ge<l 
to have been !ui accomplice of and trustee foj’ 
I), In August, 1874, ill pursuance of tins seduams 
T., claiming to be entitled lo this pri,)perty inuhn* 
a lictitious lease for ninety-eight .years. 
porting to have been granted to him in March, 
1870, l)y a mcrel.v fictitious freeholder (an agent 
and accomplice of 1).), demised the propeu’ty by 
way of mortgage to A. In November, 1874, M.., 
claiming to be entitled to the same property 
under a tictitious lease for ninety-nine years, 
also dated March, 1870, and puipiorting to be 
granted to him by T., demised the property by 
way of mortgage to lb, the mortgage deed 
being executed by M. only. In January, 1877, 
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M. (to wliom the legal estate had been con- mine nntil Julj, 1879, when they made a claim, 
Yeye<l in March, 187(5) deposited the genuine and in September, 1880, they brought an action, 
title deeds of the property with C., upon a alleging that the shares had not been regulaily 
memorandum charging his estate and interest forfeited, and claiming to he still partners. It 
in the lands comprised in the deeds and a appeared that the mine was in debt in 1878 : — 
statutory ileclaration of title ; and further Held, that even assuming the shares not to have 
advances were made to M. and D., who came been regularly forfeited, the plaintiffs, under the 
forward and stated that M. was merely a trustee circumstances, could not, after lying by for mure 
for him of the property. In 1878 D., M. aiid T. than six years, successfully assert their claim to 
were convicted and sentenced to penal servitude be partners. Clfirhe v. JIart (6 H. L. Cas. (538) 

for forgery and fraud in connection with this distinguished. Rule v. Jetoell^ 18 Oh. D. (5(50 ; 

property, and C.,as ecjuitable mortgagee, entered 29 W. R. 755. 
into possession. In an action by A. to settle the 

priorities of hiimself, B. and C. as incumbrancers , „ Pt -n ^ r%TXTr< 

on the property : — Held, (1) that assuming T. to .. -i x . 

have been the agent of D., so that his repre- "When Necessary.] — Matter of estoppel in 

sentations to A. of having a good title were pais may be pleaded. Sandemm v. Collmtm^ 4 

binding on 1)., such representations, followed by Man. G-. 209 ; 4 Scott (n.e.) G38 ; 11 L. d., 

the acquisition of the pro])erty beneficially by C. P. 270. 

I)., did not bind the estate so as to give A. prior An estoppel in pais in general need not be 
equitable charge as against subsequent pur- pleaded to make it obligatory, and it binds the 
chasers fur value without notice ; (2) that the jury as well as the parties, whatever be the form 

like representations of M. to B., followed by the of pleading. Rreemau. v. Cooke^ 6 D. & L, 187 ; 

acquisition, first of the equitable, and after- 2 Ex. 654 ; 18 L. J., Ex. 114 ; 12 Jur. 777. 

wards of the legal estate by M., did not put B. A replication by way of estoppel may be 

in any better position, and that the doctrine of replied to a ])iea of liberum teneinentum ; and if 
estoppel (lid not apply so as to convert the the plaintiff does nut avail himself of that 
fictitious title aapiired by B. fnnn M., in liberty, but merely joins issue on the plea, the 
November, 1874, into a valid legal title ab matter, wdiicb might have been so roplicM, is not 
initio upon the conve^'ance of the legal estate conclusive evidence in his favour, but is merely 
to M. in March, 1876 (8) that as purchaser fur evidence to go to the jury. Favcrxhatn (Lot‘d) 

value without notice by deposit of the genuine v. Fmer.wn, 11 Ex, 385 ; 24 L. J., Ex. 254 ; 
title deeds, 0., though subsequent in date, was 3 C. L. R. 1379. 
entitled in priority over A. and B. Keufe v. 

50 L. J., Oh. 664 ; L. R. IS Cli. 1). 560 ; Contents,] — A committee of a company was 

44 L. T. 731 ; 29 W, R. 710. emp(nvered, by a deed executed by the defendant 

and others, to certify what sum was necessary 
Admission of Animity by Grantor-Devisee foi- aischaipng the debts o£ the colnl)anJ^ nml 
of Grantor,] — The grantin' of an annuity had certificate was to be conclusive as to Iho 

- ^ ‘ 1 — The comnuttee certified that the sum 


admitted, in his answer to a bill in chancery. 


that the annuity was a subsisting charge on his 1 / ,986/. was necessaiy, and that thi. sum ot 
estates, and the decree and proceedings in the *^^*^^* (leten(lants prop(3rtK)n, winch he 

suit had treated the nnnuity as valid. Under was called on to pay to the plmntiff^ 
those circumstances the grantor’s tlevisce was under the. deed ; ot the o-9/., the ckiknnlant 
restrained from proceeding at law to set aside former certificate to the 

theaiinuitvfiw wWitof aniemorial. Roberts^ y. same effect, ami lie was told that m*edit would 
13 Sim. 549. 

tor the ()29/., the plaintiff having joined issue on 
„ 1 Tx 1 a traverse of an alMgation, tliat “the committee 

Creditor suppressing his Debt.]-Crcditor. by coitified, as tho'fnct was,” that the sum of 
suppressing his debt iinlucmg another person to j 7 c)K( 5 ^_ was required for payment of the debts 
enter into a ccnitract, not permitted to set up the company : — Held, that the defendant was 

debt, even against the jierson in whose favour estopped from shewing that by reason of 

and at whose mstaime he made the suppression. pnvmeut of the 150/., the fact w^as not that 

Ralhiue \\ l)almar, lb \ ili). 17,986/" was required as aforesaid. ir//.sWA v. 

Butler, 4 Bing. (N.G.) 748 ; S,C., 6 Scott, 540 ; 
Estate sold subject to Lease — Seiler im- i Am. 333 ; 8 L. J., C. P. 143. 


peaching Lease.] — Qiuere, wdietlier, if an estate 
be sold subject to a lease, the seller can after- 
wards impeach the lease, unless he can at the 


Admission in Defence in another Action^] 
-An admission contained in a defence in one 


same time impeach both the sale and the lease, action cannot properly be treated as conclusive 
Miwherry v. Chinnenj, LI. &: G. t. 8iigd. 185. in other proceedings betw'een. the same parties, 
Sherlni w Mu,difrrt/. 7 Cl. t'b F. 1; Ma<*l. & R. but on a different issue. Walters, Iri re, Xehou 
493 ; Li. & (L t. Plunk. 568. v. Walfm, 61 L. T. 872. Reversed on a 

diff.erent point 63 L. T. 328 — G. A. 

Cost-book Mine — Forfeiture lof Shares — 

Laches.]™- At a meeting of the partners in a Declaration of Contract and Tender.]— When a 
cost-bt.K>k mine, held irri874, it wms stated that deidaratiou shew's substantially a contract, and 
the mine w-as 2,003/. in debt, and a call of 25/. a tender in compliance with it, the plaintiff is 
was made u[>ou each (.if the six shares in the not estopped from contending for the true inter- 
mine. Two of the pai’tners did not ])ay this pretation of the contract by the fact that he has 
call, and were in arrear f(.)r other calls. At akso set out in his declaration an alternative 
subsequent meetings in June, 1874, tire shares case of a tender wdiich would not have been a 
of these partners were declared to be forfeited, compliance. M^CokW‘1 v, Murphy, L. R, 5 
These two partners took no steps as to the P. 0. 203. 
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E. ESTATES BY. ( 

Agreement to sell Land not Property of ; 
Tendor.] — Effect of an agreement to sell land, 
not then the property of the vendor, bnt which ; 
afterwards became his. Movso v. Fanlkmr, ^ 
B Swanst. *120. And see Canw v. MMiell, 15 , 
L. J., Ch., 287 ; lU Jiir. 909, and col. 4(>(}. \ 

J. S,, under the belief that he had the fee 
simple in an estate subject to a life interest in ^ 
his motliei*. conveyed all his interest to trustees, ^ 
for the benefit of his creditors. The conveyance ^ 
contained covenants for title and for further 
assurance. It turned out, that at the time of ] 
the conveyance the mother had the fee simple, 
which upon her death descended to J. S. as her 
heir-at-law : — Held, that though no estate 
passed by the conversance, yet the transaction 
amounted to a contract for sale of the specific ? 
estate, and that J. S., unless he could set aside 
the contract for fraud, was iu equity compellable ^ 
to carry it into execution. Smith v. Balte)\ ^ 
1 Y. k. Coll. C. G. 228, ' ' 

I 

Contract by Trustees under Power of Sale.] — ^ 
Oontraef. by trustees under j)ower of sale, though J; 
hy subsequent events it cannot be executed ; 
under the power, shall be made gooil in equity J 
by the effect of tlie interest ac(iuired on the ^ 
estate bound by the contract. Mortlorh v. ^ 
JBuUe}\ 10 Yes. 815. Affirmed 2 Dow, 518. ^ 

Agreement to grant Lease.] — A. made an 1 
equitable nioi'tgage to B., and afterwards agreed J 
to grant a lease to C., who had notice of the ^ 
mortgage. B. afterwards purchased the equity ^ 
of redemption with notice of C.’s agreement, and J 
took a conveyance to himself: — Held, that B. ^ 
was bound out of his whole interest to grant tlie 
lease to C. Smith v. Phillips, 1 Keen, G94 ; 
t; L, J., Ch. 2r>8. 

If a person of age grants a lease, luiving 
nothing iii the premises, and tlie lands after- 
wards descend to him, the lease shall enure l)y 
way of estoppel. Bed secus in the case of an 
infant. Smith v. Low, 1 Atk. 489. 

Eeplacing Destroyed Interest by New.] — A 
contingent remainderman conveyed his interest 
to secure his debt ; the remainder was after- 
wauls <lestroyeii by the tcTiant of the prior 
estate.’ The remainderman aftcrwanls acquired 
a new interest in the property umler the will of 
that tenant : — Held, that it was available to the 
creditor. Abel v, Bmoley, 8 Bim. 108. 

Conveyance by way of Lease and Eelease.]-— 

A conveyance by lease and release does not 
operate by way of esto}>pel. Stachpoole v. ^ 
SUirkpouU, 2 Con. k L. 489 ; 4 Dr. & War. 320 ; 

C Ir. Eq. R. 18. B. Lotid v. Loud, 2 Cun. (icL. 
592 : 4 Dr. 6: War, 854. ' 

Con.veyance by lease and release will operate 
as an estoppel, and where the rclea.see ean have 
the benefit of the conveyance at law. A court 
of er]uity will not i riterfere in his behalf. Bendaf 
V. Burdon., 2 Bim. k B. 519 ; 4 L. J. (o.s.) 
Ch. 164. Affirmed 8 L, J. (o.s.) Ch, 85. 

Pine.]— Lands are devised to A. aiid B., and to 
the heirs of the survivor in trust to sell ; though 
the inheritance be in abeyance, yet the tnistces, 
by a fine, may make a good title by estoppel. 
Vich Y. Bdivards, 3 P. W. 372. ' 


Forged Deed of Title.] — B. agreed with E. for 
the purchase from him of lands sold in the ii‘ish 
lncimibere<l Estates Court, but not yet. eon veyed. 
Part of the eonsiilei’ation for tin' ])iirehas(‘ was to 
be a bill of exeliange, aeee[)ted by a Ixink. 
B. forged a canivevanee f!‘(mi (he Ineum]»e)'fd 
Estates (fourt to ]jersons from wh<»m 1 k' traeed 
title to himself, and exec.utet! a. <;<mveya.nee to 
W., reciting the forged eoiivtyaiici'. as if g(*i!uifK‘. 
Afterwards, the jueuml)ered EstaJes ((ourt. 
executetl a eonveyane.e To B., reciting ihe pur- 
chase money to be E.’s : — Held, (hat under the. 
genuine deed, an interest in the laml passed by 
estoppel to W.. and that E. had not a lien for the 
amount of the bill of excliange. Bi/re v , Siullne. 
15 Ir. Ch. 11. 1. 

Demise of Term on Trusts — Subsequent Devise 
of Fee.] — Tire owner of the equity of redenqttion 
in a mortgaged estate ilemised the estate to a. 
trustee for a term, iqani certain trusts, and after- 
wards devised tlie same estate iu fee. IlKi 
devisees, having contracted to sell (he estate tr» a 
[)ui’chaser, paid oif the mortgage, took a recon- 
veyance to tlie uses of the will and eonveye<l tlie 
estate to the [uiridiasci*, wlio had no notice of the 
term. A bill tiled by the ceslui (jiie trust undm’ 
the demise against the trustee of the term and 
the pui’cliasiu* for admiiiist mrion of the trust, 
was dismissed by the viee-eliaiieellur on the 
ground that thei’e was no term by estojjpel in the 
trustee ; and on ajipeal the Lonl Chaneidlor 
affirmed the decision, but without prejudice to 
any question that might lie laised at law, being 
of opinion that tlie qiu'stion of estoppel was a 
(jiiestioii for a court of law, and that tliere was 
no eciiiity against the purchaser if the h‘ga.l 
estate was in him. ('Icmmr v. Lvutdt, 40 L, 

Ch. 44 ; L. E. 6 Vh. M7 : 19 W. U. 58. ’ 
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c. By Agents and Bervants. 

i. Oatiaei ty, 510. 
ii. Letters of, 518. 

d. By Persons i'eferre<l to, 515. 

e. By Counsel, 516. 

/. By Bolicitors, 517. 

y. By Oo-Defeiulant, 518. 
h. By Executor, 519. 
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i. By Co-Trespassers or Co-Conspirators, 

51 IK 

J. Admissions without Prejudice, 519. 

2. JJeclar({flon,s, 

it. in General, 52d. 

h. Of Deceased Persons, 521. 

(\ Eepresentative Parties, 527. 

(1. Tesra.tors, 528. 

р. Of Parties fonnerly Interested, 530. 
f. Of Attesting Witnesses, 532. 

(j. In Questions of Pedigree. 

i. Wlio mav make Declarations, 

533. 

ii. Post litem motam, 538. 

iii. For what Purpose, oIO. 

li. lk,eputation as to Boundaries and 
Easements, 542. 

I, lleputation as to IndiYiduals, 548. 

j. Dying Declarations — See CRiimsTAL 

LA^Y. 

3. Entnei<. 

a. Of Deceased Persons generally, 549. 
h. Particular Persons. 

i. Tradesmen and Merchants, 553. 

ii. Solieitors, 554. 

iii. Partners, Clerks and Agents, 

556. 

iv. Stewards, Receivers and Collec- 

tors, 55i). 

y. LKxrties fortneiiy Interested, 563. 
vi. Other Persons, 564. 

II. PliESTOPT'lOKS. 

1. llhjlit to Land, Eanenientn, tjvn, 566. 

2. A.if to Identtti/, 573. 

3. Of LirtJi, Lcijithnury, Sand if and Life, 

' 575, 

4. Of Death and Sueelcondtij), 576. 

5. A,v to Dopiunentn, 

a. Stamp, 588. 
h. Execution, 589. 

с. Date, 590. 

d. Erasures, Altei'ations arnl Interlinea- 
tions, 590. 

6. Aet'unj in Ojh'ren, 592. 

7. to other Matters, 593. 

8. Jfattern dudie'iallij Xotiecd, 599. 

III. Documentary Evidence. 

a. Public and Official Documents. 

1. Joarnaln and Adit of Da rllament, 603. 

2. Gazettes, 604. 

3. Adti of State, 605. 

4. ForeUjn, Colonial aiul Indnait DoeumenU 

and Lau'jt, 606. 

5. Certifeaten, 613. 

6). Ancient Surrrifr ami Terriern, 616. 

7. Parish Dei/idem, 620. 

8. Xon-Paroc.hlal Heijiderit, 622. 

9. Ile(jidrar-GeneraVn CertiJieateH of Birthis, 

JJeathn and Marnaijen, 624. 

10. Iu)7-el(jn Ileijident of Mirthr, Deathn and 

Mandaijett, 624. 

11. Other JSy idem. 

a. Trade Marks, (>25. 
h. Patents — See Pate.NT, 

c. Siiips — See SHIPPING. 

d. Land — See Deeds. 

12. Dari At Dooha, 626. 


13. Orderjft of Door Law CoimniaAoners, 628. 
14^. ddoolio of Quarter SatAwm, 629. 

15. Banker^ Booha, 629. 

16. Boohfi of other Comj)unieit and ('oiyora- 

tiono, 632, 

17. Drohate and Letters of Admiiildratkm^ 

635. 

\S. Log 

19. ' Lighthouse Journals, 638. 

20. Court Bolls, 638. 

21. Ilemmie Boohs, 641. 

22. Other DuMic Books, 642. 

23. Other DuMic Documents, 644. 

24. Examined and Certified Extracts an 

Copies, 

h. Judicial Documents. 

1. Proecedings at Lana. 

a. Judgments, 648. 
h. Verdicts, 650, 

/.'. Ilecords, 651. 

d. Rules and . Orders of Court, 652. 

e. Writs, Warrants and Returns, 653. 

2. Proceedings in Chancer g. 

a. Decrees and Orders, 655. 
h. Bills and Answers, 658. 
e. Depositions, 663. 

3. Proceedings in County Courts, 669. 

4. Proexedhtgs before Magistrates. 

a. Orders, (:)l:)9. 

h. Commitments and Convictions, 670. 

c. Depositions, 672. 

d. Statements of Parties, 673. 

5. Proceedings in other Coio'ts, 673. 

6. DiguisitUms, 675. 

7. Depositions before Commissioners — See 

post Vn. 14. 

c. Otlier Documents. 

1. Letters. 

a. Date, 677. 

h. Posting and Delivering, 678. 
a. Contents, <>81. 

d. Putting in and Reading, 682. 

e. Copies and Drafts, 685. 

f. Construction, 687. 

g. Proof by Antiquity, 688. 

2. Brief and Casa of Counsel, <>88. 

3. Chetpues and Counterfoils, 688. 

4. Receipts, 689, 

5. Admrtisements, 695. 

6. Familif Writings and Papers, 696. 

7. Alural and Monumental Inscriptions, 

698. 

8. Ancient Leases, Agreements and Title 

Deeds, 699. 

9. Plans and Maps, 701. 

10. . ) I7/5Z,y, 705. 

11. Deeds, 709. 

12. Telegrams, 714. 

13. Historical, Llteimry and Seiantijic Boohs, 

714. 

14. Photographs, 715. 

15. Keiospaper Reports, 715. 

16. Account Books, 715. 

d. Parol Evidence to Explain Documents 
1, Ambiguity, 738. 
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2. Purthiilui^ Temts and PliraUiH^ 

725. 

H, Eefcretire to other PociimenU^ 730, 

•L J.,s* to Su.hjeot-matter of Confraets, 732. 

5. -4,s* to PartieHf 735. 

0 . 7b Vary or Pb^jdain Operation of Con- 
tra vU\ 738. 

7. J..'? to Conmlernthm, 740. 

8 . Urayer ami Oiistoniit of Country. 749. 

9. Csayen and Curtonot of Trade, 

' Principle of Adniissi'bilit.y, 752. 
h. ^Vhat Customs, 754. 

c. As to Parties to Contracts, 75G. 

d. Mode, Amount and Time of Paj^- 

nient, 759. 

e. Quality and Description of Goods, 

761. 

/. XiiYoices, Bills of Lading, Charter- 
parties and Insurance Policies, 

762. 

10. Ma' to Trrimt of Peed. 770. 

11* J’udieUd Proreedimjr awl Pecordr, 773. 
12, Prnmireii or Alterations^ 774. 


e. Secondary Evidence as to Documents. 

1. When Orhjinals yecessary, 774. 

2. When OritjinaU Lost or Destroyed^ 779. 

5. Proof of Search j 783. 

4. Proof of Stamp, 787. ' 

5 . OrUflnaU not Ca 2 )ahle of Production, 

787. ‘ ■ - 

6. What is Cood Secondary Eridencc, 789. 

lY, Peoduction and Admission of Evi- 
dence. 

1 . In General. 

a, Ihmction of Judge, 797. 
h. Facts in Issue or Ilelevant to the Issue, 
800. 

(\ Burden of Proof, 809. 

d. In Eeply, 812. 

e. Bumming up, 814. 

2. Where Bridenoe in Writlny, 815. 

3. ATotlee to Produce Pocnments. 

a, When FTecessary, 819. 
h. Proof of Identity or Character of 
Document, 822, 

c. Form of Notice, 823. 

d. Service of Notice, 823. 

e. Documents in Hands of Third Party, 

827. 

f. Conseipience of Production, 829. 

q. Couseciuence of Non- Production, 
830. 

4. Kotice to Admit, 832, 

5. Puffiny in Pocnments, 835. 

6. Admisslhility of Cnsfmnped Pocnments. 

a. Generally, 835. 

h. On Payment of Penalty, 839. 

c. Becoiulary Evidence, 840. 

d. Time of Stamping, 843. 

0 , Objections and Proof, 844. 

/. Decision as to, 846. 

7. Attestiny Witnesses to Pocnments, 

a. When necessary, 847. 
h. Witness denying Attestation, 861. 

Ck Witness Dead, Absent, or Incapaci- 
tated, 861. 
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d, \Vhcre Party Claims an Interest, 
852. 

e, AHerNoiiee to Produce, 853. 

/. Bliat must- 1)0 Proved, 853. 

'y. Declarations of — N/v’ ante, i. 2, f. 

8. ImpoinaVuiy Pocnments, 854. 

V. Attendance of Y'itnEvSSKs. 

1. Process. . , ^ ^ 

a. Bnbp(xma generally, 85-1. 
h. IVitiiess ill Scot lain I or Ireland, 856. 

c. iTisoners, 857. 

d. Crown Otlice, 858. 

c. Issuing from Quarter Bessious, 858. 

2. Serrice, 858. 

3. Snhpoena dnecs teenm. 

a. Generally, 859. 

1). In Case of Solicitors. 8(54. 

4. Order for Attendance of Witnesses, 868. 

5. Order for Aftcwlanre to Produce duriwj 

Proceed inys, 8(59. 

6. Bfipenses and Conduef -money, 

a. Tender and Paymeni, 870. 

1). Kemedy of Witness, 872. 

7. Alloirnnee on 'ra.ration of (hsfs. 

a. Parties, 874. 

b. Professional Witnesses, 87(5. 
r. Foreign Witnesses, 879. 

d. Material or Otherwise, 880. 

e. Expenses, 88(5. 

8. Kemedy for A'on-Aftendanee, 

a. Attaclmiont, 889, 

b. Action, 892. 

c. Assessment ot‘ Recompense by Courl> 

894. , , ■ ■ ■■ 

9. Protection from Arrest, 894. 

VI. Examination of YHt nesses. 

1 . Competency, 

a. Want ot; Reason or Religion, S95. 
h. Part ies, 89(5. 

e. Husband and AVife, 89(5. 

d. Other Oases, 897, 

2. Sufficieney, 898. 

3. Sweariny, 902. 

4. Bwa mi nation. 905. 

5. Orderiny out of Court, 90S. 

6. Kef reshiny Memory, 909. 

7. Opinion. 

a. In General, 912. 

b. As to Handwriting, 916. 

S. PrirUeye, 

a. Legal Professional Confidence, 

i. (Juunsei, 923. 

ii. Solicit urs, 923. 

b. Tendency to Criminate, 93(5. 

c. Public Policy, 942. 

d. Other Grounds, 945. 

9. Leadiny (fnestions, 917. 

10. As to Contents of Written Documents, 917, 

11. ('ross Beam illation, 950. 

12. Keen! liny, 956. 

13. Ile-B,ra mi nation awl Ke^fly, 957, 

14. Impeach me nt of Credit. 

a. Generally, 959. 

15. Perjury, 969, 

b. Evi<lence in Contradiction, 959, 

c. Evidence as to Character, 964. 

d. Party’s own Witness, 96(5, 
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VII. Examinatiok- of Witnesses uneeb 
Commission ob Mandames. 

1. Jii ri sell et ion gemmlly^ 1)(>9. 

2. Writ of Ma)i(himn.s\ 

a. lii. General, 070. 

To India under 18 Oeo. 8, c. 68. s. 40, 
070. 

8. When llltmusa Abroad, 
a. When. Granted, 972. 

7j. Time of Application, 079, 
c. Stay of Proceedings OSl. 
d: Form of Application and Order, 981. 

4. iDithin Jurisdiction, 
a. Examination Dc Bene Esse. 

i. General Principles, 986. 
ii. In what Cases, 986. 

hi. Order for, 990. 
iv. At what Stage, 998. 

V. Publication and user of Deposi- 
tions, 994. 

7k Examination Pro Interesse Suo, 996. 

5. The Commissioners. 

a. Who may be, 097. 

7k Examination of, 1000. 

c. Fees, 1001. 

d. Misconduct, 1002. 

0 . Oath and (hnxlifying, 1008. 

6. Form of Commission, 1008. 

7. Comjielling Attendance of Witnesses, 1005. 

8. Exeeution of Commission, 100(). 

0. Notice of Proceedings, 1018. 

10. Met urn of Commission. 

a. In General, 1015. 

7}. Form, Signature and Amendment, 
1015. • 

c. Time for, 1016. 

11. Quashing, Ahatemcnt and discharge of 

Com m ission, 10l7. 

12. ScA'ond Commission, 1018. 

18. Lost (hm mission, 1020. 

14, IJegmsitions. 

a. Form, Title and Signature, 1020. 

7). Admissibility, 1028. 

c. Amendment of, 1081. 

d. Suppressal of. 

i. For Irregularity, 1032. 

ii. Wiiere Answers Prepared before 

Examination, 1084. 

iii. Other Grounds, 1086. 

iv. Practice on, 1087. 

15. Costs, 1088. 

Vni. Peefetuation of Testimony. 

1, General Princijdes, 1040. 

2. Action for, when Proper, 1041. 

8. Taking Evidence, 1048. 

4. Ph 7/I leaf ion and user of Peposif ions, 1045. 

5. Pleading, 1047. 

6. Dismissal of Action for (rant of Prose- 

cution, 1048. 

IX. Evidence on Affidavit. 

1. Before whom Taken. 

a. hi England, 1050. 

7k In Scotland, 1058. 

c. In Ireland, 1058. 

d. Abroad, 1054. 

2. By whom Made, 1057. 

8. Title, 1058. 


4. Contents, 

d. Certainty, 1002. 

h. Information and Belief, 1065. 

e. Addition and Description of Depo- 

nent, 1066. 

d. Signature, 1069. 

5. Jurat, 1069. 

6. When Stale, 1078, 

7. Of Merits, 1074. 

8. Filing, 1075. 

9. Taking off File, 1081. 

10. Exhibits, 1084. 

11. Copies, 1085. 

12. Vser of, 

a. Generally, 1086. 

1), Notice to Bead, 1090. 

6*. Leave to Head, 1090. 

d. Containing Irrelevant or Scandalous 

Matter, 1098. 

e. Fresh Evidence and in Beply, 1094, 

/. Consent to Trial by, 1098. 

g. Cross-Examination, 1099. 

)i. Other Cases, 1109. 

X. Costs of Evidence. 

1 . Of supra AL 6 and 7 ; VIL 7. 

2. Of Preparation for Trial, 1111. 

I. ADMISSIONS, DECLAEATIONH AND 
ENTIUES. 

1. ADMISSIONS. 

a. By Parties Themselves. 

i. In lohat Capacifg. 

Trustee.] — A defendant may give in evidence 
the ileclarations or admissions of the plaintifi; on 
the record to defeat the action, although such 
plaintiff appears to be only trustee for a ihirtl 
person. Banerman v. B-adenius, 7 I'enn Rep. 
668 ; 2 Esi). 658. And sec Dane v. Chandler^ 

8 vSmith, 78 ; Duke v. Aldridge, 7 Term Rep. 
665 ; 11 East, 584, n. 

Cestui que Trust.] — In an eject meat by a trus- 
tee in fee, and by a cestui que trust for life, the 
question was as to parcel or no parcel : no evi- 
dence was offered on the demise ly the cestui cjue 
trust, but the defendant tendercMl in evidence, 
a deed by the cestui que trust (who bail been in 
possession), as an admission by a part}’’ substan- 
tially interested in the suit : — Held, that as the 
deed was not cleaily and unambiguously against 
the interest of the cestui que trust, and. as it 
appeared by it that she obtained an advantage 
under the deed, there was a balance of interest, 
and her ileclaratioii was admissible. Doe d . Ilixo- 
l/mdsoHY. WaliKcrif/ht, 8 N. & P. 598 ; 8 A. & E. 
691 ; 1 W. W. A H. 508 ; 7 L. J., Q. B, 222 ; 8 
Jur. 7. 

In order to let in the declarations of a cestui 
que trust as evidence against his trustee, in an 
action in which the trustee is the plaintiff on the 
record, it must clearly appear that the action is 
brought for the benefit of such cestui (juo trust. 
May V. Taylor, 6 Man. A G, 261 ; 6 8cott (n,k.]> 
974; 12 L. J., C. P. 814 ; 7 Jur. 515. 

A declaration made by a person who afterwards 
assumes and is sued in the character of adminis- 
ti-atrix cannot be used in equity as an_ admission 
made by a party in the cause ; and this although 
she may combine the character of cestui (two trust 
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with that of administratrix. Legge v. Edicm^ds^^ 
25 L. J., Ch. 125 : 4 W. R. 71. 

^ O-uardian,] — Where a minor sues by his guar- 
dian, the declaration of the guardian is not evi- 
dence against the plainti:®. Cowllnq v. Elg^ 2 
Stark, BCd ; 20 R. R. C94. 

Neither are declarations of a prochein amy, 
made before action, admissible for the defendant. 
Wehh V. Smith, IL k M. 106 ; 1 Car. k 1\ 387. 

Representation.] — The declaration.s of a party 
suing as a representative of others, made before 
he became sucli. are evidence. Smit/t. v. Morgan, 
2 M. & Rob. 257. Contra, Fomciah v. Thornton, 
IM, k W. 51 ; and lluntleg v. St. Georg Ss Filter- 
a nee Co., 7 W. R. 51. And see Metters v. Brown, 

I H. & 0. GOl ; 32 L. J., Ex. 138, 140 ; 9 Jur. 
( 2 f.s.) 416 : 7 L. T. 795 ; 11 W. R. 429. 

In an action against several, a statement made 
by one is receivable, as the plain tiif may proceed 
by steps to llx each separately. WMtCord v. 
Tutln, 6 Car. .V: P. 228 ; 4 iCk Scott, iOG ; 10 
Bing. 395 : 3 L. J., C, P. 106. 

Substituted Defendant.] — An action was 
brought agfiinst A., who was a sliareholder in a 
company, to recover the pi'ice of goods supplied 
to the company, to which he pleaded the general 
issue. After the action an order was made under 

II k 12 Viet. c. 45, for the dissolution and wiiid- 
ing-iip of the company, and B. was appointed 
official manager. The i)laintiff having obtained 
leave from the Court of Chancery to take pro- 
ceedings at law, a judge’s order was made to siib- 
stituto B. as the defendant in the action instead 
of A. ; and a suggestion was entered on the re- 
cord accordingly, which stated that “ the action 
was commenced and had thence hitherto been 
prosecuted against A., as a person, authorised to 
be sued as the nominal defendant on behalf of 
the company : — Held, that acts and declarations I 
of A., wliile he was the defendant on the record, 
were not receivable on the trial. Ar in strong y. 
Formandy, 5 Ex, 409 ; 19 L. J., Ex. 343 ; 14 
Jur. 579. 

Where Defendant not Called.] — Although, 
where there is no evidence in itself to affect a ' 
ilefendant, the mere fact that he is not called as 
a ■witness is not sufficient to sustain a verdict 
against him ; yet if there is some evidence against 
him (as an implied admission on his part)j then 
the circumstance that lie is not called to explain 
it may be enoiigh to turn the scale and sustain 
the verdict. MKewen v. Cotolunn, 27 L. J., Ex. 
41 ; 6 W. R. 16. 

In an action for conversion of a hill of exchange, 
it being proved that the defendant had said, "in 
answer to a demand for it, that he could not give 
it up because it had been burnt, ami he not being 
called as a witness i—PIeld, that the ease was 
rightly left to the jury, and that their verdict for 
the [daintiff was justified by the evidence. 1 h. 

ii. By Condnot. 

Admitting Validity of Award.]-~A trespasser 
mclosed and occupied a piece of land, part of 
the waste at a roadside. Before he ha<l been in 
possession twenty years an inclosure act was 
passed, and an award made, by which the piece 
of laml was treated as part of the waste of the 
manor, and allotted to the owner of the adjoining 
freehold, who admitted the validity of the award, 
by entering upon other lands part of the same 


waste under the awaid : — Held, tluit such arl- 
mission, being against the interest cjf the pei‘sou 
making it, was evidenw.' that tlie land in <|iu‘st ion 
had been part of the wasle. tin.' manor, ami 
that, therefore, the prescription by wbiffii tlie 
trespasser and his siiceessors eouhl elain! tlie land 
against the adjoining owner ra,n from tlui date <4: 
the awai’d, and not from tlu* daU'of the trespass. 
lledman v. Gertf. or (ter if v. Heduatn. -15 jj. 

Q. B. 267 ; 1 D. 161 ; 24 W. R. 270. 

In an action for work, to which tln‘ dciVnda.nl. 
pleads the general issue, a statement inade by 
the plaintiff that the claim which foians the sub- 
ject of the action was referred to an a,rbili’at<jr, 
who found, by his award, that nothing was due 
to the plaintiff, is evidence against him under 
tlie issue raised by that plea. Murray v. (tregonj, 
5 Ex. 468 ; 19 L. J., Ex. 355 ; 14 Jur, 555. 

Requesting Witnesses to make False State- 
ments.] — The fact that one of the parties to an 
action, who is not himself examined as a witness, 
has requested other persons to make falst‘ siate- 
ments at the trial, may b(^ })roved as evidence 
against his whole case, as ))i4ng efiiiivakmt to !ui 
admission by him that it is not a good and 
geimine ease. And it makes no diffeivnee t ha,t. 
the party thus attempting to proeun' false ti.'sti- 
nioiiy is bringing the action not. on bis own 
account, but for injmies <lomi to his wife. 
Moriarty v. L. (\ JJ. Jly., 39 L. J., R* l9t) ; 
L. B. 5 Q. B. 314 ; 22 L. f. 1(53 ; 18 W. U, 625. 

In an action by liusbaml and wife, for aii in- 
jury to the wife by the negUgetUHi of a, railway 
company, witnesses were calle<l by the cannpan^V, 
who proved that tlie husbajid ami a (*lerk in tlui 
office of the jilaintitrs attoiaiey had joiue<l in 
requesting them to give evidence in support- of 
their case, although they knew that tin* witm-.^ses 
were not present (it the ae.eident : — Meld, that, 
the evidence ought, to be reeeive<l, a,s amounting 
to an admission, by conduct, tlnit the plain titfs 
case was not a good and gemiim^ one, J h. 

Statements within Hearing.] — A stutemmit 
made in the plaintiff's hea, ring, although not, in 
her ipresence, is evidence against hej'.^ JSYde v. 
Juhle, 2 C^ar. & K. 709. 

The ])laintiff brought two acti<!ns agm’nsi, 
the defendant, one for ])r(‘aeh of })romisi' of 
marriage, the other for money laid out in the 
purchase of dresses at the retjuestof thedefemlant. 
The verdict i’n the former action [>assed for the 
defendant, the plaintiff failing to prove the }>ro- 
mise. The second action was referred, ami in 
her evidence on the reference, the plaintiff inadtj 
certain statements in the j>resimeii of the <lefen- 
dant tending to prove the supjiosed jn-omise, and 
which he was not called to contradict ; — licit 1, 
that this could not be considered as legitimate 
evidence against him in the way of im})]ietl ad- 
missions in the action for bi'caeh of promise of 
marriage. T/(oma.H v. Shirley, H W, ih 21. 

ReceiviiigIetters.J-~-Lettersinakiugatiemaiid 

on the defendant, which he did not answer, but 
in an interview with the writer gave a,n unsa-Us- 
factory account of the demand' mad(^ in tlie.m, 
admissible against lihn, though, tliey contain 
statements of fact shewing liow tin- {iemaml 
arose. GarhtU v. Shenr, 14 Q. lb 664 ; 19 L. J., 
Q. B. 275; 14 Jur. 597. 

A letter received from atliird personami given 
by the plaintiff to the defendant, is not evidence 
against the plaintiff. Cottle v. Chamj/am, 2 
X^eake, 45. 





501 EVIDENCE — Admissmis, Declaratiom aitd Entries. 502 

But letters found in a bankrupt's possession to make them, evidence against him. jhhpUal 
are evidence to shew that he received informa- v, JSercomhe, 5 Ex. 147 ; d Kaihv. Gas. 224. — 
tion that the fact mentioned in the letters took Ex. Oh. 
place. Cotton, v. Jam(\s\ il. tk M. 277 ; 3 Oar. &: P. 

50"). ' Mistake. in Law.] — The effect of an admission 

The plaintiff and J. wore engaged in some be altered if the admission arises from a 

work for which they conteinled defendant was mistake in law. Newton 'v. Liddtard^ (5 Railw. 
liable. T., son of J,. wrote a letter to defendant, Gas. 42 ; 12 Q, B. 025 ; 18 L. J., Q. B. 53. _ 
which he signed for plaintiff and .J. Defendant The general doctrine, that a ])arty is at liberty 
addressed a reply to J . Plaintiff admitted having to prove that an admission made hy him was 
seen it : — lieJd, that this reply was properly mistaken or untrue, and is not esto[)ped by it 
admittctl against iiirn. Ca-nwY. Steer, 5 H. &;N, uidess another person has been induced by it to 
528 : 20 Ij. J., Ex. 281 ; 2 L. T. 198. alter his condition, is applicable to mistakes in 

So a letter from the plaintiff’s attorney to the respect of legal liability as well as i]i respect of 
<Iefendant, coupled with the fact that it has not facts. II), 
been answered, may be evidence against him. 

iii. On what OecaCions. 

The plaint] ff having written a letter to the 

<lefeiidant, which the latter did not answer, the Subscribing Deed.] — The merely having sub- 
plaintiif’s counsel at the trial called for it under scribed any paper writing as a witness is not 
a notice to produce, a,iid wished to give evidence siiflicient to charge the witness with notice, 

of its contents : — Held, that such evidence was unless it is proved that he knew the contents, 

not admissible; but that if by the letter the Ilardlnff v. Crethorn, 1 Esp. 57 ; 5 R. IL 719. 

plaintiff demanded a certain sum, so much only S. P., Sweeting v. Anplln^ 7 M. Is: W. 172; 1 

of the co])y of it might be read as stated the sum H. W. (>. 

demanded. Fairlle v. Denton^ 8 Car. & P. 108. Tn the absence of evidence to the contrary, 

thei-c is a leual presumption that a man knows 
Sanity of Testator.]— Upon a (piestioii as to ^he contents of the deed which he executes, 
the general sanity of a devisor, letters addressed Cooper, In re. Cooper v. Veseg, 51 L. J.. Oh. 8()2 ; 
to liim in his lifetime, by jiersons since dead, 20 Oh. D. 611 ; 47 L. T. 89 ; 80 W. 11 648. 


le seals Recitals.] — Recitals in documents are no 
mi per- evidence of what is there recited, though actual 
!ss it is possession in conformity therewith wouhi consti- 
ters, or ^ primii facie title. .Bristow v. Ctrmlean, 8 

App. Gas. Cvtl— H. L. (Ir.) 

1. k \\ . Recitals in a deed tendered but not executed 
ij. 818 ; -^yere held admissions by the parties on whose 
behalf the tleed was prepared, but capable of 
being rebutted. Bnlleg v. Bid leg, 44 1;. d., <.Ui. 

Tide of '• 

ust the 15y a memorandum, the trustees of turnpike- 
>imt 0 agreed to let, and H, agreed to take, a lea,se 

of tolls, with an undertaking l.iy H. and his 
■eiice a.s wm'cties for the due accounting therefor. ‘‘ Wit- 
nent of hands of E. W, D. and K. F., two of the 

with a trustees of the turnpike-roads, ivml of W. h\ and 
and a sureties” : — Held, in an action hy the clerk to 

iderthe trustees against one of the sureties, who ivas 
iuft’ered l>i*t>ved to have sigue<l the instriuneiit, that the 
id eon- recital in the instrument and the witnessing 
Laci/ V. were evidence against him that the p)nrtics 

49* * 6 signed were trustees. WllUngton v. Browne, 

15 L. .j., Q. B. 28 ; 9 Jur. 971. See BecMeg v. 
Bradlcg, 2 D. & L. 586 ; 8 Scott (N.li.) 848. 
by the An abstract of title, stating the recitids in 
; a rail- certain deeds ami relied upon by the defendant 
was a when before a nnistcr in chancery, in a suit in 
3 plain- wiuch he w-as plaintiff, is admissible against 
^ of the him in an action as evidence of the matters 
^defeii- recited wdthout producing the deeds. Prliehard 
3 red in v. Bagnhawc, 11 C. B. 459 ; 20 L, J., 0, P. 
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knowledge, the particulars therein contained are 
correctly set forth” : — Held, that the copy "was 
primary evidence against the plaintiff of the 
contents of the deed. Boiiltei* v. Peploiv^ 9 0. B. 
493 ; 19 L. J., C. P. 190 ; 14 Jnr. 248. 

Negotiating Bill.]— In a suit instituted against 
A. and B., to have bills of exchange, which have 
heen negotiated from A. to B., (lelivere<l up on 
the ground that it was a fraud in A. to negotiate 
them, and that B. was a party to the fraud, the 
admissions of A., while the bills were in his 
possession, that he was not entitled to negotiate 
them, are admissible in evidence. Lee v. 

5 L. J. (o.s.) Oh. 30. 

Even if evidence is read without any objec- 
tion being taken at the time, its admis«:ibility 
may be objected to in the course of the argument. 
Ih. 

Agreement to Transfer Shares.]— In an action 
to recover goods supplied to a mine, in order to 
shew that the defendant was a shareholder, a 
document was produced by which A, certified 
that he had for the consiileration expressed in a 
<leed, transferred certain shares to the defendant, 
who on his part agreed to accept them. The 
purser of the mine stated that those persons only 
were considered shareholders in the concern, 
whose names were entered in a book ; that the 
usual mocle of transferring shares was by docu- 
ments similar to the above ; aiul that, on receiving 
it from the defendant, he had entered bis name 
in the book as a shareholder : — Held, that this 
document \vas receivable as an admission by the 
defendant that he was a shareholder in the com- 
pany. Toll V. Lee, 4 Ex. 230 ; 18 L. J., Ex, 334 ; 
ISJiir. 614. 

Effect of, in Letters.] — When a plaintiff has 
not offered himself as a witness, admissions by 
him contained in letters to a third ])art 5 " may ))e 
received in evidence. SteiKoi v. GlatUfone, 47 
L. J., Ob. 423 ; 38 L, T. 557 ; 26 W. R. 657, 

A letter written by a party is not admissible 
in his own favour, except as a notice or a demand. 
Rlehanh v. Franl’utn, 9 Car. ck P. 221. 

A letter wiitten by a party may be read 
against him, without producing that to wdiich it 
purports to be an answer. 3Iort'imer v. Wnqht, 

6 M. & W. 482 ; 9 L, J., Ex. 158 ; 4 Jiir. 4(>5; 

Bo, letters of a party arc evidence of themselves 

to prove a promise to pay, without producing 
those to which sucli letters are answers. Barnj^ 
more v. Taylor, 1 Esp. 326. 

In trover for goods the question was whether 
the plaintiffs sokl the goods to A. on his own 
account (through whom the defendant claimed), 
or to A. as agent for G. A Co., who, however, 
never authorised the purchase. At the time of 
the bargain A. referred the plaintiffs to B. for 
inquiry as to the responsibility of G. & Co., the 
plaintiffs alleging that the reference was required 
and given as to their responsibility as buyei’s, the 
defcmlant alleging that it was merely as to their 
responsibility as shippers on behalf of A. The 
plaintiffs wrote to their agent as follows ; — “ We 
wisli you to call and see B., and inquire as to the 
trustworthiness of G, & Co., and also of A., vidio 
is making a rather large purchase of goods for 
the above party, and who refers us to B. ; write 
by return.” An answer was received, but not in 
evidence : — Plelcl, that the letter was admissible 
as evidence for the plaintiffs, on the ground that 
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it was part of the res gestm, and that they were 
entitled to have the whole of it reatl and sub- 
mitted to the consideration of the jury. Milne 
V. Lender, 7 H, k N. 78(i ; 31 L. J., Ex. 257 ; 8 
Jiir. (N.S.) 121 ; 5 L. T. 802 ; 10 W. 11. 250. 

Executed Agreement for Compromise.] — An 
agreement for adjusting differences a<lmitted in 
evidence, notwithstanding th(‘. rule that admis- 
sions < luring treaties for compromise (»r suits 
cannot be received for the purpose of iixing ihe 
party intended to be charged with the debt, that 
rule not extent led to executed agreements. 
Froysell v. Lewelyn, 9 Price, 122. 

Proposal to Refer.]— Where a proposal to refer 
was connected with an admission sustaining a. 
plea of set-off : — Held, that it ought to have been 
received in evidence. Thomson v. Austen, 1 
L. J. (o.s.) K. B. 96 ; 2 I). A R. 359. 

Before Arbitrator.] — An admission made by a 
party before an arbitrator may be used as evi- 
dence on the trial of another cause, and is m)t to 
be considered as an admission made with a view 
to a compromise. J)oe d. Lloyd v. Beans, 3 
Gar. A P. 219. 

Even admissions of particular articles before 
an arbitrator are goixl evidence. Westlal'e v. 
Collard, Bull. N. i\ 233. B. P., Greyonj v. 
Howard, 8 Esp. 113 ; v. (hryory, 5 Ex, 

468. 

Committee of the House.] — The evidence which 
a person has given before a committee t)f the 
House of Commons is afterwards admissible 
against him on a criminal charge. Ilex v. Mer^ 
ecron, 2 Btark. 366, 

During Legal Proceedings.] — Bo, admissions 
which a defendant would })e obliged to make in 
his answei’ to a bill in equity are ovideuee. 
S/aeh Y. Buehannan, 5. 

The examinition of a jjcrson takem in sliort- 
hand when examined as a witncvss is evidence 
against him in an action, tliough lie was st<)pjH.Hl 
in giving his testimony, and might have adtled to 
or expiainod wliat he liad said. (Mlett v. 
Keith (Lord), 4 Esp. 212. 

Any admission of a demand, or a confession t o 
that effect, made V)y a ])ersou when he is arrested, 

, and is ignorant wiicther he is bound by law to 
the payment of the demand or nut, is inadmis- 
sible to charge him. House v. lledwood, 1 Esp, 
155. 

In an action against assignees of a bankrupt 
to try the right to the property in goods which 
have been delivered before the bankruptcy to a 
bailee for a specitic ])urpose, the declarations 
made by tbe bankrupt to tiie bailee subse({nently 
to the delivery of the goods are admissible, 
though they are offere;! with a view of shewing 
the property to have been in the bankrupt him- 
self. iSIiarj) V, yeirdtoline, 8 Beott, 23 ; 5 Bing, 
(K.O.) 713 ; 3 Jur. 581. ; 6 L. J., 0. B. 211. 

The statements in a special plea on whieli 
judgment has been given for the ])laintiff, on 
demurrer, cannot be used at the trial of the cause 
as an admission on the record by the defendant ; 
but the case must be tried on the general issue, 
without any reference to the special plea at all. 
Fir min v. Cmeijix, 5 Car. A B. 98, 

Defence iu another Action.]— An admission 
contained in a defence in one action, cannot 
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pro]Miiiy be treated a,s conclusive in other pro- ' 
ceedings }>etwecn the same })arties, but on a 
diiferent issue. In yoiann v. Walte}% 

in L. T, 872. See S. C., 68 L. T. B2S. 

Entry Invalid— Contemporaneous Admission.] 
— To prove the defendant’s admission of a debt 
<luc. the plaintiff produced a book containing a 
wrilicn entry si giied by the defendant, but 
which, being couched in the te7'ms of a promise 
to ]>ay. was rejected for want of a stamp : — Held, 
t])at a verbal admission by the defendant of the 
amount of the debt due from him to the plaintiff, 
and made before or contemporaneously with his 
signing the entiy, was properly admitted. Shi* 
^ffleton V. JhirrHt., 2 Tyr. 409 ; 2 C. & J. 368 : 

1 L. J., Ex. 134. 

Accident — Surgeon’s Estimate.] — The carriage 
of P. was driven against the carriage of M., 
whereby M'.’s thigh was Ijroken. On the trial of 
an actioTi by M. against P. for this, 8., a surgeon, 
was called as a witness for M., who 3’ccovered 
600/. damages against P. 8. afterwards brought 
an Jiction against ]\L for his services as a surgeon 
in attending M. after hts thigh was broken. 
The counsel of 8. ])roposcd to go into evidence to 
shew what S. stated as to the amount of his 
charge for atlcndauee on M. in giving his evi- 
<lenc,c on the trial of the action by M. against 
P. ; — Hcdd. that such evidence was not admissible. 
Suiherhtnd v. M'Lauffhlhi^ C'ar. & M. 429. 

Previous Belief— Parliamentary Oaths Acts.] 
— 8tat(nnents and avowals of a defendant as to 
his belief in a Supremo Being, and as to whether 
an oath, as an oath, has any binding force upon 
his conscience, are admissible in the trial at bar 
•of an action for iienalties under the Parlia- 
mentary Oaths Act, 1866, even tliough such 
statements or avowals were made before he was 
elected a member of the ])aiiiament in which he 
sat and voted. Att.-Gen. v. BrndlaiKili., .54 
L. J., Q. B. 205 ; 14 Q. B. B. 667 ; 52 L. T. 589 ; 
33 W. K. 673 ; 49 J. P. 500. 

iv. EiHent and JdJ’eat of. 

An admission by a ])arty concerned in matters 
of fact is St rongcr than if they had been deter- 
mined by a jury, and facts arc as properly con- 
cluded by admission by a trial : tlierefoi'e, where 
parties coine iiicidoiitally before the court, ami 
an incident is admitted, the court may determine 
it, and hold the jiarties to their admission, 
although the court could determine the points 
a<Ivc.rscly ; and there is no difference between 
the ])arties admitting things proper to be deter- 
mined by the court in which the admission is 
made, aiul an admission of things cognizable in 
another court, for both are e(|ually binding. 
ShefieJd v. Bucditt (^TJHohodl), 1 Atk. 680. 

Priml Eacie Evidence.] — Tn a cause tlierc 
was no d.i]'ect evidence of tlie acts con)})laiiied of 
against one defendant : — Held, that an allusion, 
in the admissions, to these acts as stated in the 
bill was sutlicient ])rimA, facie evidence to enable 
the court to grant the relief prayed against that 
defendant, giving him an opportunity to deny 
those statements, dhdl v. 6 H. R. 81. 


court will not extend it on oral evidence nor 
imply any further, admission from previous 
correspondence, nor will they grant a new trial 
oil the ground of surprise, merely because the 
attorneys on each side have misunderstood each 
other as to the extent or eSect, of some snp[)osed 
agreement for admission. Ilolfonl v. 

10 W. R. 60. 

By Parol.] — A parol admission by a party may 
be sutScient for a cause of action, without ])roof 
of the debt to which the admission relates. 
Harris V. Chapma?i^ I’l 

Tlie plaintiff gave evidence of an admission of 
the defendant, that he owed 147/. on a bill of 
exchange which had been returned dishonoured : 
— Held, that such acknowledgment was admis- 
sible, though no notice to produce the bUl had 
been given. Fryer v. Broion, R. & M. 145. 

In an action for goods sold and delivei’cd, and 
on an account stated, a parol admission of the 
debt by the defendant is evidence luulor the 
account stated, tiiough it appears that there was 
a written agreement relating to the goods. Haw* 
hall V. 6 M. & W. 662 ; 9 L. J., Ex. 293 ; 
4 Jur. 610. 

A parol admission by a party to a suit is 
always receivable as primary evidence against 
him, "although it relates to the contents of a deed 
or other widtten iiistruinoiit, and even though 
its contents are directly in issue in the cause. 
Slaffcrle v. Pouley, i* M. ic W. 664 ; 1 H. ife W. 
16 ; 10 L. J., Ex.* 8 ; 4 Jur. 1038. 

An admission by a party that he is in }>osscs- 
sion of certain premises, is no evidence of his 
possession on any da^^ antecedently to that on 
which the admission is made. Tlndal v. Whit- 
nno, 1 Car. & P. 22. 

Parol evidence of a debt is receivable, alt hougli 
such admission and a promise to jupv the same 
be immediately reduced ijRo writing ami signed 
))y the party "making it. Sinyleton v. Barrett^ 
2 0. A J. 368 ; 2 Tyr.' 409 ; 1 L. J., Ex. 134. 

Parliamentary Agreement.] — Cei'tain land- 
owners had withdrawn their op]>osition to a bill 
authorising a railway company to make certain 
works, in consideration of an agreement in 
writing, by which the company undertook that 
the claim of the landowners to compensation 
should not be barrctl by the fact that- t,be com- 
pany did not j>ro[)Ose to take any of their land : 
— Held, that this did not amount to an admis- 
sion that the landowners were entitled. to com- 
pensation in any event, Caledonian, lly. v. 
Walhers Trustees., 7 App. Cas. 259 ; 46 L. T. 
826 ; 30 W. R. 569 ; 46 J. P. 676— H. L. (Be.) 

Surrender of Tenancy.] — Tn an action of tres- 
pass to })reraises which had been held l)y the 
})laintiff under a tenancy fiwn year to year, 
determinable by notice of surreuder : — Held, 
that in order to prove a suriendc]' before the ads 
complained of, evidence was tidmissiblc on behalf 
of the defendant of oral admissions made by the 
plaintiff, and made in his presence by his son, 
who had been acting as his mauagor, that luytice 
of BurreiKler bad been given by the plaititiff. 
SJattcric v. Pooley (6 i\I, W. 664) followed. 
I Martin v, Poherty^ 6 L. R., Iv. 194. 


In Writing.]— It is the duty of an attorney in .Of Balance Due.]— Where the couii<lGntiai 
an action to see that all admissions are in agent for the defendants at A., in rendering his 
writing; and where there has been an expre.ss accounts to I., the authorised agent, at B., claim chI 
admission made in the usual formal way, the a sum less than the balance, according to the 
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<;1 was afterwards allowed by 
f such excess as made up the 


:;h was sanctioned by the 
, in a subsequent suit to 
ler, that the allowance, as to 
11 binding admission of the 
as to tlispensG with all proof 
the remainder being in fact 
q-uJufr V. I/idhi Ok, 8 


Of Arrest for Debt.] — An admission by the 
fendant, that he cannot pay, but will give a 
[1, and that he has been arrested will entitle 
c plaintiff to a verdict of 10?. as there could 
,ve boe7i no arrest for a smaller amount. 
mltli watte y. Chuvcltill, 2 Oar. & P. 341. 

Whole Transaction must he taken.] — The 
lole of the account which a party gives of a 
insaction must be taken together, and his 
mission of a fact disadvantageous to himself 
xll not be received, without receiving at the 
ne time his contemporaneous assertion of a 
it favourable to himself, and that not merely 
evidence that he made such a counter-claim, 
t as admissilde evidence of the existence of the 
itter in his discharge, which he asserts. Handle 
Blaelthuen, 5 Taunt. 245. 

The assei'tion of a party, in a conversation 
■ en in evidence against him, of facts in his 
’our, is evidence for him of those facts. Smith 
Bland tj, R. A M. 257. 

ff a person who has numerous dealings with a 
okrupt, on being examined before the com- 
ssioners, does not bring his hooks with him, 
t while under examination consents that the 
loimtants to the commission shall make 
racts from them, these extracts cannot 
‘d^ as evidence against him, without also 
ding his examination. Yates v. Carnseio, 3 


atiff.] — In courts of equity, 
lect a particular admission ; 
■ead, defendant is obliged to 
3ts stated in his answer by 
on., Crilb. Evid. 52. But see 
tes\ 

dons — Relevancy.] — An 
of a state ot things—^e.g, a 
existed up to a certain ciatc 
statement that it had then 
sr with other facts occurring 
: to a jury as evidence from 
d existence of the state of 
e ceased may be inferred. 
L. J., Q. B. 119 ; [1895] 1 , 
.9 ; 72 L. T. 109 ; 43 W. R. I 


Deed.] — ^A. having made a 
on an equitable mortgage, 
e deeds in which he described 
C. : — Held, that in an eject- 
against a person who came 
mission by A. did not dis- 
the execution of this deed. 
'enfold, 8 Car. & P. 536, 
k 1 to admit in the cause 
lame manner as if they had 
)er and legal evidence, and 
a certain exhibit was the j 
Q other exhibit was a true I 


copy of the lease : — Held, that Idic notice was 
not evidence of the lease so as to relieve the 
defendant f]’t>m the ne(‘essity of calling the 
attesting witness. Monnaetf v. Jluenham. I 
Hare, 15. ’ - 

Held, also, that the adjuission as to the copy of 
the lease substituted the <.;opy for the original, 
but did not ])lace tlie copy in a better situaficni 
than the original, if it had been prodiuH'd. Jh. 

Repeated admissions (uveii an oath), })y si 
party sued on a deed, thsit lie ha<l cxemitt'd it, 
allowed to be ex})lained, and evidence that ht‘ 
had in fsiet executed a deed, but for si diilei'ciit 
amoimt, an<l mistook it for the deed in (|nestioii, 
is sufficient to account for the admissions. 
Painter v. Ahel, 3 E. F. 518. 

Conclusiveness— Evidence of Mistake.] — Held, 
that a director who had been phiintiH' in an 
sictioii against a strsinger, in which the declara- 
tion stated an undertaking to liavehctai given by 
the directors, that in the event of tlie act for the 
ineorporsition of the compsinynot })(‘ingo]>tsiiiied, 
they would return the whole of tlie deposits to 
the subscribers williout deiluetion, and who, had 
been a defendant to a suit in ehaneery inst.itnted 
by the stranger, and had by his answer ndmitled 
to the same etfect, laid not thensby conclusively 
snlopted the undertaking, but tnigilt ad<Ine(‘ evi- 
dence to shew tliat tlie sidrnission in the answtn* 
was nnule bv mistake. Londeshorontjh's (^Lord) 
Oise, 4 Be (b iM. k tb 411 ; 23 I., j., (!h. 73.S ; 
18 Jur. 863. And see Painter v. Ahel, supra, 

b. By Wife. 

Verbal Statements.] — 'Where a husband per- 
mits his wife to act for him in any departnumt 
of business, her admissions or acknowledgments 
arc evidence to charge liiin. Emerson v. Blonden. 

1 Esp. 142 ; 5 R. R. 725. 8. P., Andto’son v. Eann- 
derson, 2 Stark. 201- ; Idolt, 591 ; 17 R. R. 681 : 
19R. R. 703. 

Admissions made by a. wife, who st.-rve<l in Ina* 
Imsband’s shop, and coiiducteil Ids Imsiness in 
his absence, maybe gn‘veii in evidence against her 
husband, on an application to pay for goods sold 
and delivered at the shop. OliJ/ord v. Burton, 

8 Moore, HI; 1 Bing. 199; 1 L'.\b (o.s.) C. P. 
61 ; 25 R. E. 614. 

■\Vbere a wife carried on, in her husljand’s 
absence, the business of a shop, and by Ids autho- 
rity attended to all the receipts and paymc.nts : 
—Held, in replevin by the husband, that a state- 
ment made by the wife to the landlord, on the 
occasion of her paying 1dm rent for another ]»er- 
son, that she would pay the rent of the shop on 
a future day, and admitting its amount, was not 
evidence against the husliand of the terms of the 
tenancy. Meredith v, Footner, 1 1 M. tfc W. 202 : 
12 L.,b. Ex. 183. 

In ail action for board a.nd lodging siqqilied to 
the defendant’s wife, if theddVmie is the adultery 
of the W'ife, a statement made by her, confessing 
her adultery, which stateinenti was tmule imme- 
diately previously to her liusband, tmming he.r 
out of doors, is admissible on the part of the hus- 
band ; and so are letters from dilfererit mtm 
found by him at that time in her writing-<iesk. 
Walton V. Green, I Car. k P. 621. 

Where, in an action by a trustee, foum led on 
an agreement of se})aration brought against the 
husband for the recovery of the arrears of a 
weekly sum which he agreed to allow his wife ; 
her declarations were received at the trial, to 
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shew that she had heen living in adultery pre^ 
vioiisly to and at the time the demand was made, 
ami the jury found a verdict for the defendant, 
tlie court granted a new trial. St-holeif v. Gond- 
mail-! 1 Bing. dtU ; 8 Moore, SoO ; 1 Car. 6: B. BO. 

Mdiere an action is Brought by the orders of a 
wife in the name of her husljand to recover a 
sum of money taken from lier, on the gTound that 
it was tlie produce of goods she liad been con- 
cerned in stealing : what she afterwards said in 
her husband’s absence I’cspecting the money, 
when examined on the charge of being concerned 
in the robbery, is evidence for the defendant. 
Oinnj V. Adli’ntH^ 4 Camp. 92. 

In an action by husband and wife in right of 
the wife as executrix, no declarations of the wife 
can be given in evidence by the defendant. 
Alhfni Y. Pritohitt, h Term Rep. 680. 

In an action by linsband and wife for a debt 
due to the wife dum sola, any admission respect- 
ing it made by the wife after her marriage, is 
inadmissible as against her husband. liellf/ v, 
iSmalL 2 Esp. 71(). 

The declarations of a married woman during 
coverture, of the iioiirpayment of money lent 
to her before marilage, are admissible for the I 
plaintiff, in an action against her Imsband as 
lic]‘ administ rator. Ilumplu'e^jn v. Boyce, 1 

M. & Rob. 140, ■ ‘ ' ' 

Observations made by a wife are admissible in 
evidence, where she acts as the agent of her hus- 
band. V, Bdltec, 1 L, J., Iv. B. 12. 

Memorandum.] — In an action against the 
indoi'ser of a bill of exchange, a niemorandiim 
in writing, made by his wife, of the receipt of 
notice of ilislionour at the place from which 
the bill was dated (he himself not having 
been resident there at the time) is admissible, 
after tlie death of the wife, to prove that her hus- 
]>and had due notice of dishonour. Wharton v. 
Wrujhl^ 1 Car. k K. 586. 

lietters.] — After the trial of an action on a 
policy of 'assurance in -which the widow and 
administratrix of the deceased was plaintilf, 
a letter was discovered which had been written 
by plaintiff, during her husliancrs lifetime, to 
his ])hysician as to his state of health, and 
which (if admissible) was relevant to a plea of 
fraudulent concealment of a disease with which 
it was alleged he was affected at the time the 
policy was entered into. The court refused to 
set the verdict aside on the ground of the dis- 
coveiy of this fresh evidence, tlie evidence of 
physicians at the trial having negatived the exis- 
tence of any such disease. Qmei'e, whether the 
evidence was admissible. Ilunthj v. St, George 
Intivranee Co.^ 7 W. R. 51. 

The court has no jurisdiction to control the 
discretion of a commissioner as to what docu- 
mentary evidence he shall require to be produced 
to ])rove an act of bankruptcy. But the court 
intimated iis o[>iniou that a letter wiitten by the 
bankrupt's wife to a third party, in whose posses- 
sion it remained, though it could not in any way 
aiford direct evidence of the act of bankruptcy 
(unless it was also proved tliat she ^vas authorised 
by her husband to write it as his agent), she not 
being examinable as a witness n[)on that point, 
yet might be ordered to be produced, to be used 
only as a clue to the procurement of other evi- 
dence as to the act of bankruptcy. Groom, Ex 
gyarte, Chamhemi, In re, 4 Deac. C. 640 ; 2 Mont. 
& Ayr. 143 ; 4 L. J. Bk. 22. 
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Maintenance of Child.] — In an action for edu- 
cating’ a child, wdio had been placed with the 
plaintiff by the defendant’s wife (who was her 
aunt), evidence is admissible to shew that the 
wife was in the habit of ordering domestic arti- 
cles, which were paid for by the defendant, in 
order to shew her agency. George v. Egan, 7 
Scott, 112; 5 Bing^ (N.S.) 196 ; I'Ani. 462; B 
Jur. 266. 

Answer of in Chancery.] — Scmblc, the separate 
answer of feme covert may be read against her. 

Lc Were v. Le Aire, 3 Atk. 648. 

Admissions in the answer of a feme covert, 
joining with her husband in answering the bill, 
will not be permitted to be read against her. 
Hodgson Y, JJerest, 9 Price, 563. 

Lord Chancellor lilanners held, that an answer 
put in by husband and wife relating to wife’s 
property, could not be read against her or tlie 
ilefendant, who claimed under lier ; though she 
survived her husband, and did move to put in ' 

a new answer. Sanders v. Allen, 2 Moll. 329. 

The admi.ssions in a joint answer by the hus- 
band and wife are no evidence against the wife, 
such joint answer being considered ns the answer 
of the husband alone. Elston v. Wood, 2 Myb & 

K. 678. 

The answer of a married woman may be read 
to shew that she has property settled to her 
separate use when the object of the suit is to 
establish a demand against her separate estate. 

V. BaHle, 5 L. J. (O..S,) Ch. 105. 

Reading the answer of a feme covert against 
her, in matters touching lier separate estate. 

Baileg v. Jackson, C. P. Cooper, 495. 

Baiim and feme defendants to a bill, the feme 
must answer, tliongh the answer cannot be read 
against the husband, Imt may probably bti read 
against her if she survives. But in no case is a 
feme bound to answer to a bill subjecting her to 
forfeiture, tlioiigh the husband has submitted to 
answer. Wroitesley v. Bendisk, 3 P. AV. 238., 

S. P., 2 Ch. Ca. 39, 173. 

And see Husband and Wife, 

c. By Agents and Servants, 
i. Cajmelty, 

Scope of Authority.] — An agent or a serviint 
can only act within the scope of his authority ; 
therefore declarations made by him as to a par- 
ticular fact are not admissible unless they fall 
within the nature of his employment as such 
agent or servant. Sehumack v. Look, 10 Moore, 

39 ; 3 L. J. (O.S.) C. P. 57. 

The declarations of an agent are only admissible 
against the principal where they form -jiart of the 
contract which he has entereil into, and is 
employed to negotiate on behalf of the principal. 

Beiham v. Benson, Clow, 45. 

Though an agent may, within the scope of his 
authority, bind his principal by his agreement, 
and in many cases by his acts, evidence of his 
declarations is confined to what is either by the 
statement itself, or as tending to <letei‘mine the 
quality of contempoi'ary acts, the foundation of 
or inducement to the agreement. Eairlle v, 
Ilastlngs, 10 Ves. 123. 

What is said by an agent resjiecting a contract 
or other matter in the course of his employment, 
which contract or matter is the foundation of the 
action, is good evidence to afiect the jiriucipal. 

Aliter, what is said by him on another occasion. 

Pdo V. Hague, 3 Esp. 134. 



iililiiiiillii 

sSSSt? 

iiii®iiii||llii 

ilipiilllSilil 

•illiiiltl 


iiili 


611 ■ EVIBENCE— Declarations and EtUries. 

In an action on tlie warranty ol a horse sold] Of Heglig-euce.j—An admissio 
by the son of the aefenclant as the agent of his of a negligent act is not evulc 
father, apart of the defence being that the son his master. JoMmdi v. Liiidmy, 
had no authority to warrant, it was pi'oposed to ^ . j 

ask a witness whether, on the day on which the By Manager of Bank m anoi 
the sale took place, the defendant’s son dkl not, A bank manager 1iad in a pms 
in answer to a question put by the \yitness as to another plaiiititf, given evideneo 
the price of the horse, say that he would warrant of the bank in making loans t< 
the horse .---Held, inadmissible, as being a con- Held, that tlie manager being a pe 


panymg an act done m me course or uis agency. 
AUhi v. Brmfona, 8 Car. & P. 760. 

In an action against a body corporate, for neg- 
ligently pulling down a house which belonged to 
them, whereby the plaintiffs house was injured, 
a letter written to the plaintiff respecting the 
imlling dowm of the house, by the defendant’s 
surveyor, wdio had the management of all their 
■d to have been written 
and is, therefore, evi- 
y. St. TJioiiui£f( 

8. 0., nam. Pey ton. v. 
& C. 725 ; 4 M*. & Ry. 


dence against them. Pryton 
pHal. H Oar. & P. 363. 

London Corpomtion. 9 II 
625. 

Admissions by the under-sheriff not accom- 
panying an net done in Ids official character, are 
not receivable to charge the sheriff. Snowhall v. 
Goodnohp. 1 N. & M. 234 ; 4 B. & Ad. 541 ; 2 
L. X, K. B. 53. 

Statements made by the sliopnian of a i)awu- 
broker, who is left in tlio shop to answer in his 
master’s absence, can only be received in an action 
against the master, wlien they relate to transac- 
timis whicli arc strictly within the business of a 
pawnbroker ; and arc not receivable if they 
relate to an advance of money not within the 
terms of the Ihuvn lookers Act. Gartli v. Howard, 
1 M. (S: Scott. 62S : 8 Bing. 451 ; 5 Car. P. 
846 : 1 L. J., C. P. 129. 

If an alteration has been made in the plaintiff’s 
pass-book with Ids bankers, by some pei-soii there, 
if he in(]idres why it was done, the answer he 
receives from a person acting in the banking- 
house as a clerk is evidence in an action against 
the bankers. Pnoe v. Harsh, 1 Car. & P. 60. 

In an action against a railway company for not 
■conveying cattle to market within a reasonable 
time, a county court judge allowed evidence to 
he given of a conversation which took place, a 
week after the alleged cause of action arose, 
between the plain tiff and a night inspector at one 
of the compimys stations, whose duty it was to 
forward the cattle in which the latter, in answer 
to a question as to why he did not send the cattle 
on, stated that “he had forgotten them” Held, 
that such evidence was improperly admitted, it 
not being within the scope of the man’s authority 
to make admissions as to bygone transactions, 
a. w. By. V. wmis, IS 0. B. (N.s.) 748 ; 34 
L. J., C. P. 195 ; 12 L. T. 349. 

In an action against a railway company for the 
loss of a jiarccl of money above the value of 10/., 
the issue being whether the loss was occasioned 
by the feloiunns act of one of the company’s 
servants, who liad absconded at the time of the 


to B. from 1829. hi 1832, h, gave a bond for 
the faithful condiici: of A. as such cJei'k. After 
that B. dismissed A., and, after his dismissal, A. 
made an admission of various sums that he Inui 
not accounted for: — Held, that in an action on 
the bond, this admission was not evidence against 
C., as A. was living at the time of the trial, ami 
might have been called as a witness -Meld, also, 
that it appearing that one item in the admission 
was of a sum received bv A. liefore the date of 


of the admission, althongh it had been shewn to 
him, and he had said that B. must get what he 
could of A. and he, 0., would pay the rest. South 
V. Whiftingha )n , 6 Car. k P. 78! 

Affidavits of.] — In an action against the sheriff 
for taking the goods of the plaintiff, an attirlavit 
made by the oilicer under the Interpleader Act 
respecting the goods is admissible to jirove that 
the office]' who seized tlK3 goods is the servant 
the sheriff. Briolih'dl v. Hnlw, 2 N. k M 426 ; 
7 A. & E. 454 ; 7 L. J., Q. B. LS! 

An affidavit of an agent cannot be used to 
prove a fact against his principal, wlnire he can 
himself he called; but whei'C the prinei[)ai has 
used an affidavit of the agent in an ajiplieation 
to the court, in which a particulav fact is stated, 
the affidavit of the agent imiy housed asevhkaice 
of the fact. Johnson v. Ward, t> Ksp. 47. 

Where a petitioning credi (<»■ Im ving ascei’tained 
that an agent in his service could [irove an act 
of bankruptcy, sent him for tha.t purpose to be 
goftheiiai: — Held, that 


examined on the opening 
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tlie deposition then made w<as evidence of the 
act of bankruptcy ns against such creditor, in an 
action against him by the assignees, in which the 
act of bankniptcv wasput in issue. Gardiner v. 
Moult, to A. A E. m ; 2 P. & D. 408 ; 8 L. J., 
Q. B. 270. 


neither a record of the transaction, which it was 
the specific duty of this agent to make, nor an 
entry against his interest. Sm-ith v. Jilahry, 8 
B.£ S. 157 ; 36 L. J., Q. B. 156 ; L. li, 2 Q. B. 
326 ; 15 W. E. 492. 


ii. Letters of. 

'When Admissible.]— A letter written by an 
agent oi* a broker, by whom a contract has been 
Ena<lo, is not evidence where such agent or broker 
can be called as a witness. 2Iae.^ters y. Ahrahnm.^ 

1 Esp. 357. 

A letter signed by procuration is admissible, if 
unexplained, to prove an admission of the author- 
shi}) of a former letter. GaunUettY, ’Wlt itworth^ 

2 Gar. A, iv. 720. 

Where a ])erson was in tlie habit of employing 
his son to write letters in his name, a letter 
'Without signature, but in the son's haiidwi’iting, 
and bearing a, postmark, is inadmissible. Barton 
v. Ilutahinson. 2 Gar. & K. 712. 

Lettei's of an agent to his principal, in which 
he is rcndei’ing him an account of the transac- 
tions he has performed foi' him, are not admissible 
.against the principal. iMtafliorn v. AUnutt, 4 
Taunt. 511 ; 13 11. R. 6(i3. 

Letters written by an agent in making a con- 
tract, which form part of the contmet, or of the 
res gestas, arc admissible against tlie principal. Jh. 

^ The defendants’' agents abroad by their order 

received money on tlieir account, and stated the 
fact in a letter to them ; — Held, that the agents’ 
letter, coupled with the defendants’ reply, by 
which they acknowledgo<l the i*eceipt of the 
1 . money and dii'ected its disposal, was admissible 

to charge the defendants with the receipt of the 
iirn<nu‘V. Coates y. Jtaiu?jridf/c^ 5 Bing. 58 ; 2 
M. kl\ 142 ; 6 L. J. (o.S.), Cl P. 220. 

Letter by an agent is not evidence against the 
principal of a pre-existing agreement, though it 
may be of an agreement contained in that letter. 
JCalrlle v. IladLngs^ 10 Ves. 123, 128. 

From Captain to Owners.] — A letter from 

the master of a ship to her owners is admissible 
^as evidence against, them in regard to tlie facts 
therein stated ; but the opinion of the master in 
.-such a letter is not evidence. The t^ohoay., 54 
L. J., P. 83 : 10 P. D. 137 ; 53 L. T. 680 : 84 i 
WL 11. 232 ; 5 Asp., M. 0. 482. j 

By Deceased Agent.] — Letters written j 

by a deceased agent to his ])riiicipal subsequently ■ 
to the date of an agreement alleged to have been ! 
made by him on behalf of the principal, detailing I 
^conversations with the other party, are not ■ 
.admissible on behalf of the principal to prove that 
no such agreement was entei'ed into, or that the 
agent was not authoi'ised to make it, and that the 
principal never knew of or ratilietl it. Turner v. 
Jliiteliinson.^ 3 L. T. 815. 

A local agent, whose duty it was to advise his 
principals of ail his transactions on their account, 

V wrote them a letter, in which were these words ; 

I enclose draft of B., which he sent to-day wnth 
three large cases to the office. I enclose his 
invoices for your perusal. He leaves shipment of 
; bis goods to your judgment. Pie will renew . . . 

1 consider him a perfectly safe man, should there 
be any reclamation. Pie draws for 75 per cent.” : 
— Held, that this letter could not be used by the 
: principals after his death, to prove the nature of 

the transaction to which it referred, as it was 
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Insurance Cases.] — The letters of an agent of 
the assured in a foreign country, stating* the con- 
tents of letters from another agent of the assuretl, 
are not evidence against the principal. Kadil v. 
Jahmen..^ 4 Taunt. 565. 

Letters written to the assured by bis agent or 
correspondent on the continent, are not admissible 
against him. Lteyner v. Pearson^ 4 Taunt. 662 ; 
13 R. E. 723. 

Where letters between parties shewed that an 
insurance bi*oker had considered himself as deal- 
ing with one of the owners of a ship only, and as 
having insured for him alone ; — Pleld, conclusive 
against the broker, as fixing him. with an agency 
foi* his correspondent solely. Iloherts v. Oqilbg^ 
9 Price, 269 ; 23 R. E. 671. 

A letter W'ritten by an agent (though not 
known to be such by the party to whom the 
letter *was written)? speaking of a ship as hivS 
owm ship, is not conclusive against him in an 
action on a policy of insurance, in which the 
question of ownership is raised : he may still 
prove that he is only an agent, and that others 
are in fact the owners of the vessel. TuUocJi v. 
LLujd, Holt, H. P. 4.87 ; 18 E. R. 546. 

Scope of Authority.] — Letters forged by the 
defendant’s confidential clerk, purporting to con- 
tain an authority to indorse bills of exchange, 
are not admissible to shew he liad no authority 
to make the indorsement on wiiich the plaintifi 
sued. Prescott v. Flynn., 9 Bing. 19 ; 2 M. (k 
8cott, 18 ; 1 L. J., C. P. 145. 

The letters of a person who in one year acted 
as the agent of a company, are not evidence to 
affect other persons wPio were members of that 
company in the preceding year, but who w'cre, 
not proved to be members of it at the time when 
the letters were written. Jones v. Shears, 4 
A. &; B. 882 ; 2 PL & W. 43 ; 6 H. & M. 428 ; 5 
L. L, K. B. 153. 

Payments were made to A. pur})orting to be on 
account of the defendant, who took m*cdit on 
account of them. A letter was w’ritten by the 
plaintiff to the defendant, which was answered 
by A. in a letter, stating that the defendant had 
handed the plaintiff’s ietter to him. A.’s letter 
contained an admission of the debt Held, that 
there w*as evidence of A.’s authority to make the 
admission. Morel v. ILarhoronyh (Lord), 1 Gale, 
146. 

in an action against an executor for a legacy, 
W'hicli it was alleged he was, by agreement with 
the legatee, to retain, and to pay interest upon, 
lie pleaded the Statute of Ijirnitations. It was 
proposed to take the case out of the statute by 
putting in letters writteu by the defendant’s son, 
•who assisted him in his trade, anti received for 
him money due to him in the w^ay of his business 
as a shoe inaniifactiiror : — Held, that though this 
would be good evidence to shew that the son was 
his father’s agent in matters relating to the 
father’s trade, it was not such evidence of agency 
as would render the letters of the son admissible 
in this case. WhiteliouseY. Ahherley, 1 Car, & K. 
642. 

General or Particular Duty.] — It is not suffi- 
cient to make the entry or declaration of a 

17 
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deceased person admissible^ that it- was made in 
the course of a general duty to the employer ; 
but it must have been made in the discharge of 
some ] (articular duty. SmWi v. Blaltey, 8 B, k S. 
157 ; 56 L. J., Q. B. 156 ; L. B. 2 Q. B. 525 ; 15 
W. K. 492. 

It was the duty of a confidential clerk who 
managed a branch business of the plaintifPsh as 
general merchants, to keep them duly advised of 
all l)usincss transacted ; in discharge of this duty 
he wrote them a letter, stating that the defendant 
had sent three eases to the office, and giving 
details of the transaction under which they were 
sent : — Held, that this letter was not admissible 
against tlie defendant after the clerk’s death, as 
it was neither a declaration against direct pecu- 
niary interest, nor an entry made in the discharge 
of a duty to do a particular act and make a 
record of it. 2 h. 

d. By Persons referred to. 

Competency of Arbitrator to explain Award.] 

- — ^An arbitrator may be called as a witness in an 
action to enforce his award. Bueclcvcli (JDulie) 
V. McfrojwUtun Board of Worlis^ 41 L. J., Ex. 
137 ; L. K, 5 H. L. 418 ; 27 L. T. 1. 

He may be asked questions as to what passed 
before him, and as to what matters were pre- 
sented to him for cousidcratio]i. Ih. 

Blit no questions can be put to him as to what 
passed in his own mind when exercising his 
discretionary power on the matter submitted to 
him. Ih, 

Miner’s Jury.] — In an action for insecurely 
keeping a mining shaft, issue was joined on the 
defendant's possession of the shaft. The defen- 
dant had stated, that if a miner’s jury should say 
it was his h(3 would remunerate the plaintiff. 
The miner’s jury gave their verdict in writing, 
that the shaft was in the posvsession of the defen- 
dant : — Hold, that the finding was admissible, on 
the principle on which admissions made by a third 
person to whom a party refers are admissible. 
Syhray v. WhUey 2 Gale, 68 ; 1 M. &; W. 435 ; 
1 Tyr. & G. 746 ; 5 L. J,, Ex. 173. 

Determination.] — Where a party agrees to be 
bound by wliafc a third party says, what such 
third party savs is evidence. Daniel v. Bitty 
Peake’s Add. Gas. 238; 6 Esp. 74; 1 Camp. 
306, n. ; 10 R. R, 706. 

If a person says, “ I’ll pay you money if A. 
says it is due,” and A. being applied to says it is 
due, but is dead at the time of the action, what 
he said respecting the debt is evidence. Ih, 

Information.] — If A. refers B. for information 
upon any particular subject to C., what G. says 
concerning it, when applied to by B., or his 
agent, is evidence for B. in an action against A. 
Williams v. Innesy 1 Camp. 364 ; 10 R. R. 702. 

A, received a forged note from B. and the 
inspector of notes proved that he carried back the 
note to B., who said if vshe paid it away she had 
it from 0., and desired him to inquire of C. about 
it ; the inspector was allowed to state what C, 
told him, as B. had referred to C. for information 
on the subject. Broelt v. Kent, 1 Camp. 366, n. ; 
10 B. R. 706, n. 

Instructions.] — If a pei-son, on being applied 
to on a particular subject, writes an answer, 
mentioning another person, and saying on one 
occasion, He is in possession of my sentiments. 




and will attend”: and on anoiher, have 
written to In'm, and Ir(?feryou to him thereon ” ; 
.such letters are sufficient to constitute th.e ])ar{y 
referred to an agent in ilio business: and what, 
lie said at a meeting on the subj('(tt may bo given: 
in evidence against tlic pi’incijial. Ilooil v„ 
Beevcy 3 Ckir. kV. 532. 

A dis])ute liaving arisen ])ctweon the jdaini iff 
and the defendant as io wheth('r or not the- 
granite wliich had l)een {)repa.iv(l by ilie former 
for a work wliicli was in the course of const riici ioii 
by the latter was acconling to c-ontrael, the 
plaintifi: wrote to tiie didendant, “ I liave seeji. 
E., and ho has kindly consented to see you on 
the subject of tlie granite for Merthyr I’ydtil, 
and I have authorised him to do so, and, if 
possible, come to some amicable arrangement in 
the matter.” E. having agreed with tlic defen- 
dant tliat the defendant should have the granite 
for 50/., the contract ])rice being 121/. 16i‘. lb/. ; 
— Held, that it was not com](Ctent to tlie plaintiff 
aftei’wards to repudiate the act of E., on the 
ground that he had given him secret instructions 
not to settle for less tlian 100/. Triekeit v„. 
Tomlinson, 13 C. B. (X.S.) 663 ; 7 fj. T. (578. 


e. By Counsel. 

"When Made.] — A statement matle ]>y ennnse/ 
at jndge’.s eliambers in the presence of lu.s client.’s 
attornej’', or the attorney's clerk acting for the 
attorno}', in onler to induce the judge to take a 
step in the cause, is, if relevant to the question 
in Issue at the trial, admissible. Haller v. 
Wormcniy 3 I.. T. 741 : 9 R. 348. S. at 
nisi prius, 2 F. k F. 165. 

Qiirere, whether an admission by comrsel in 
his addre.ss to the jury, that part of his clienl/s. 
demand had been satistied, is receivable in evi- 
dence if his client lieard it and made no object ion 
to it :it the time. Colledqe v. Vllorn, 3 Bing. 
119 ; 3 L. J. (O.s.) C. B. 184 ; 28 R. R. 606. 

Authority.] — An order wa.s made b>y consent 
in the presence of the defendant, his solicitor, 
and counsel. Upon an application bj" the dofen-- 
dant to set aside the or<Ier on the grounds t:hat 
he had never consented to it; that his coun.sel! 
had no authority to do so; that, he had not 
himself understood it ; and that so soon as he 
did understand it, he repudiated it.; tlie court,, 
being of opinion that tlic defendant had under- 
stood the order at the time it was made, refused, 
to set it aside, irolf v. 46 .U. J., Ch, 254 ; 

' 3 Ch. D. 177 ; 24 W. R. 879. 

The general authoi’ity, both of coiinsd and! 
solicitor, extends to the entering a stetproca^ssus,, 
and a compromise by stet processus announccuf 
by counsel in open coui’t'. in tlie presence of his. 
client must be repudiated opcmly ami at once liy 
the client, or it cannot be sot aside, llumsey v, 
Klngy 33 L. T. 728. 

Proof of Pacts dispensed with,] — At the trial' 
of an action counsel made an adihission as to I he 
law of Scotland, but the judge {fi<i nof, consiflor 
himself bound by that admisKion am! received 
evidence upon the [loint : — .Held, tli.at as the- 
question of Scotch law was one of fact, proof 
of which [like proof of other facts might be 
dispensed with by the admission of counsel, the- 
judge was wrong in going into the matter. 
Vrguliart v. Butterfield^ 57 L. J., Ch. 521 ; 37 
Ch. D. 367 ; 67 h, T. 780 j 36 W. lit. 376— 
0. A, 
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f. By Solicitors. 

Brau'd of Solicitor.] —Where a solicitor lias put 
in a fraudulent defence for his client without the 
knowledge ot the client, making admissions on 
which judgment was obtained against the client : 
—Held, that the court had jurisdiction to set 
aside the. judgment and permit tlie client to 
withdraw the defence, and put in afresh defence. 
IF Y. Frr,sfo}i, 51 L. J., Ch. 927 • 20 Gh D 

672 ; 4:7 L. T. 265 ; 30 W. E. 555—0. A. * ‘ 

Purpose of Cause.] — A statement made bvthe 
plaintitt's attorney to the defendant’s attorney 
in conversations during the assizes, with respect 
to the nature of the claim in the action, such 
statement not being expressly made for the 
purpose of being used as evidence, is not admis- 
^ble. ^ y. Z//aM, 9 Q. B. 147 ; 15 L, J., 

Q. B. 393. 

The admissions of the attorney in a cause are 
evidence agn.inst liis client only'whei'c they are 
made with a view to obviate the necessity of 
proving the facts admitted at the trial, roum 
V. Trrg//^?^, 1 Gamp. 140. 

Tlierefore, declarations made by the attorney 
of a party in conversation, ain not evidence 
against iiis client. Farkin.'i v. IIawl\shtw, 2 
Stark, 239 ; 10 E. R. 711. S. P., IVlhwi, v. 
Tvrn.er, 1 Taunt. 39S ; 9 E. E. 797. 

Written admissions, made for the purpose of a 
former ti'ial, may be used on a new trial. Eltoti 
V. Larhlm, 5 Gar. A P. 385 ; 1 M. & Eob. 196. 

If tlie pai'ty wlio made them wishes to with- 
draw them, he should take out a summons before 
a judge in order to obta.in his permission. Ih. 

Where the town agents of the defendant’s 
attorney gave an admission to the plaiutifFs 
attorney, that the printed copy of a private act 
of pai’liamenfc should be receivable in evidence, 
wdthoiit formal proof : — Held, that it was not 
necessary to prove the handwriting of such 
agents, the admission liaving been made bona 
fide, and under the sanction of the defendant’s < 
attorney. Tm store v. JJurto??,, 9 Moore, 04 ; 2 < 

L. J, (O.S.), C. P. 105. See S. C., 10 Moore, 90. i 

An admission, _ signed by tire defendant’s J 
atto]‘ney, c<3i,Lsenting to admit the defendant to < 
be editor of a periodical work, is no evidence '• 
that he was editor on a day subsequent to the i 
date of such admission. 3Iaeleoil v. WaldetL 1 
3 Car. & P. 311. j 


further proof of agency. Marsliull v. Cliif\ 
4 Camp. 133. 

But a letter written to the plaintiff’s attorney 
before action by the attorney who afterwards 
appears in the cause for the defendant, is not 
evidence of a fact admitted therein, without, 
further proof that the defendant authoriseti the 
communication. Warjstaff v. WtUon-, 4 B. eSc Ad. 
339 ; 1 N. & M. 1, S. P., Fo2}e v. Andreim,, 
9 Car. & P. 564. 

To render criminally responsible.] — A letter 
written by a solicitor for a client making a claim 
for^ a lost parcel alleged to contain valuable 
articles, is not inadmissible on the ground of 
privilege in a criminal case. But in order to 
make a client criminally responsible for a letter 
written by his solicitor it must be shewn that 
the letter was written in pursuance of the 
instructions of the client. A letter by a solicitor 
written “in consequence” of an interview with 
his client is not equivalent to a letter VTitten by 
the instructions of the client, and is not admis- 
sible in a criminal case against the client. Mea, 
v. Foivuer, 43 L. T. 445. 

By Clerks.] — If the clerk of an attorney has. 
the management of a cause, what he says is, 
receivable in evidence, the same as if it had been . 
said by the attorney himself. Standage v. 
Crc'ujlifon^ 5 Car. & P. 406. 

Where an attorney’s clerk admitted, on the - 
taxation of costs before the master, that the suit 
in which tiie costs were taxed was condiict-ed by 
his employer from motives of charity, on behalf 
of the plainti-if Held, that the eieJ-k was such 
nn agent as to bind his master by such admission. 
AsUonrne v. Price, D. & li., N. P. C. 48 : 25 ' 
E. E. 787. ' 


g. By Go-Defendant. 


Offers of Conditions.]— Where the defendant’s 
attorney, without his client’s knowledge, agrees 
to settle the action upon condition that the 
plaintiff’s porter makes an affidavit of the facts, 
the defendant is bound bj^ the affidavit when 
made. Lloyd y. Willan, 1 Esp. 178. 

Offers made by a plaintiff’s attorney in the 
hea.riiig of a third person, to do an act relative to 
the defendant, which lay within the scope of his 
authority, are not admissible to affect the 
plaintiff with such offer. 79^11^071 v. Tur7ye7' 

1 Taunt, 398 ; 9 E. E. 797. ' ’ 

Otherwise, if the offers had been made to the 
defendant. Ih. 

Effect of Appearance.]— Ill an action against 
the owners of a ship, it is sufficient prima facie 
evidence of ownership to put in an undertaking 
to appear for them, given before the commence- 
ment of the action, by the person who subse- 1 
qnently acts as their attorney in defending it in 
which he describes them as owners, without I 


Bill by the obligee in a bond, who had 
delivered it up by mistake (as he alleged) to one 
of the co-obligors, to recover the amount due on 
it. The joint ^ answer of the co-obligors 
atiniittcd the delivery of the bond, and that one 
of them had destroyed it, but traversed the 
allegation as to mistake Held, that declara- 
tions made by the obligor to whom the bond had 
been delivered tending to prove the plaintiff’s 
allegation were admissible against the co-obligor. 
Crosse v. BedbajfwU, 12 Sim. 35 : 10 L. Ch. 
219; 5 Jur. 836. 

Two defendants, A. and B., answered separatel^n 

A. admitted the possession of certain documents, 
but alleging that he had acted as solicitor of B., 
insisted they were privileged from production. 

B. , by a separate answer, denied that he had 
employed A. _ as his solicitor. On a motion to . 
produce, notice of which was given to both 
defendants Held, that the answej* of B. could 
not be read in aid of the motion against the-' 
answer of A. BMmsopj? v. Bhmhimopp, 
11 Beav. 134. But see S. C., 2 Ph. 607 ; 17 

Oh. 343. 

_ When plaintiff’s case wholly fails, it cannot bo 
aided by the gift or waiver of one defendant, as 
against his co-defendant. llolUnysworth v, 

! Shalmhaft, 14 Beav. 402 ; 21 L. J., Oh. 722. 

Costs.]— Admissions between co-defendants 
under Ord. XXXII. r. 2, of the Rules of the 
Supreme Com‘t, 1883, to which the plaintiff is not 
a party, cannot be entered as evidence against 

17—2 
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the plaiiitiff, and therefore cannot be included in 
an order for taxation and payment of the 
general cosis of the action. Dodds v. Tulie^ 
r>3 L. J., Oh. 598 ; 25 Oh. B. 617 ; 50 L. T. 320; 
32 W. E. 424. 

h. By Executor. 

Of Money in Ms Hands — Order for Payment 
into Court.] — ^Admission by aii executor, that tlie 
whole auiou]]t of the property is 40,000?., and 
that the whole is inYCsted in India in public 
.securities, either in, his name or the name of the 
house in which he is a partner, and subject to 
his disposal, unless some part is in the hand of 
the said house at interest, which he believes may 
be the case, not a sufficient admission of money 
in his hands to order the payment into court of 
any part of it. Freeman, v. Fairlie, 3 Mer, 39. 

As against Co-executor.] — Senible, one co- 
executor’s answer to interrogatories cannot be 
used as an admission against his co-executor. 
FeehY. Bay, 63 L. J., Oh. 647 ; [1894] 3 C4i. 282 ; 
7 E. 259 ; 70 L. T. 769 ; 42 W. E. 198— 0. A. 


i. By Co-Trespassers or Co-Conspirators. 

Trespassers’ Motives.] — Evidence of an 
admission by one of several defendants, in an 
action of trespass, will not establish the others to 
be CO- trespassers ; but if that is proved by other 
evidence, the declaration of the one as to the 
motives and circumstances of the trespass will 
be evidence against all who arc proved to have 
combined together for the common object. B,e.r 
V. Ilardiaich 11 East, 585. 

Conspirators. ] — Declarations of co-conspirators 
made in furtherance of a common plot, were 
received against their companions. Be,o v. 
Watson, 2 Stark. 116. 

Upon the trial of an indictment against 1>. 
and T. for conspiring to cause imported goods to 
be carried away from port without payment of 
duties, with intent to defraud the revenue, it 
was proposed to put in evidence against B. the 
butt or counterfoil of T.’s bank cheque-book (lie 
having absconded before the trial), which had 
also been obtained from his countiiig-house, and 
which purported to shew that part of the duty 
of which the customs had been defrauded had 
been paid to B. : — Held, that this was no act 
done in pursuance of the conspiracy so as to 
make the entry evidence against B., and was no 
more than a .declaration or statement by a con- 
spirator to a third party as to the result of the 
conspiracy. Beg. v. BlaJie, 6 Q. B. 126 ; 13 
L. J., M. 0. 131 8 Jur. 667. 

Particeps criminis, in the case of fraud, is the 
most proper person to discover and prove it ; 
especially when what he so proves turns to his 
own prejudice. May v. Ilarmmi, 4 Bro. P. C. 
156. 

And see Criminal Law. 


j. Admissions without Prejudice. 

Oannot Ibe Used.] — A letter sent by a debtor 
to a creditor, respecting a debt, whicK contains 
in the int.roductory part these words, “ which is 
not to be used in prejudice of my rights now or 
in any future arrangement that may be made or 
instituted,” cannot be given in evidence in an 
acfcioji for the debt, for the purpose of taking the 
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case out of the Statute of Limitations. Cory v. 
Bretton, 4 Car. A P. 462. 

If the plaintitrs attorney writes a. hdle.r to t lie. 
defendant a.sking an apology, and states tliat, he 
writes without prejudice, jh) ]nu’f' ol it ea.n be 
given in evidence. Healey v. Flet eher, 8 Cai*. A. 
388. ■ ■ ■ ■ ■ ■■■■■ *■ 

An offer of a spccitlc sum by way of e,oin- 
p]’omise is admissilile, indess aceompanied with a 
caution that the otfer is coidi«leii( ial. ]] allaee 
V. Small, AL A AI. 44(i, 

A letter from the plaintiiFs solicitors to tin*, 
defendant, which was followtid^ in a day or two 
by another letter guarding against iirejudiee to 
the plaintiffs legal and other rights, was not 
allowed to be used by the defendant as evidence 
for any purpose ol: bis defence. Feacoeh v. 
Harper, 2(> A\C E. 109. 

Where letters are written “ without ])rejmlice” 
with a view to compromise, they cannot. bt‘ given 
in evidence. Hogliton Y.Jloghton, 15 Beav, 278 ; 
21 L. Oh. 482 : 17 Jur. 99. S. F., Jones v, 
FouuiU, 15 Beav. 388 ; 21 Ju J'., (hi. 725. 

Except in Favour.] — Wliere a let.tm’ is written 
“without [)rejudii;e,” although it (rannot be usod 
against the writer, there is nothing t.o prevent 
the writer liimself using it. Williams v. 
Thom((s, 2 l)i*ew, A Sm. 29 ; 3! L. J.. (hi, 674; 
8 Jur. (i^.8.) 250 ; 7 I.. T. 184 ; 10 W. E. 117, 

Keplies to.] — ‘Where a letter is e.xpresse.d to In* 
written “ without prejudiet*,” it cannot he 
recciveil in evidence, either for or against, the 
})arty sending it ; neither can tiie reply thereto, 
though not similarly guardeii. Faddoeh v. 
Forrester, 3 Scott. (N.R.) 731 : 3 ALin. A (L 9tl3, 

And, see eases, post, cols. 683 — 685. 


Mature of Act.] — A declaration accompanying 
an act is not ailmissible, indess tln^ iwA' itself is 
admissible. Wright v. Latham or Ttifham, 5 
OL A E. 676 ; 2 jiir. 461. 

Declarations against Interest.] — At; the trial 
of an action for an injunct i«m for stopping up 
ancient lights, it was provi'd that t.liere was an 
agreement for the ])aymeni’ of sixpenct‘ a, ytia,r 
for the use ol: light, and that., in 1859 (within the 
period of twenty yeans), the agent of the owner 
of the alleged <lomina,nt tenenumt ]>aid the owner 
of the alleged servient tenement the sum of six- 
})ence, and made a verbal statenumb that it was 
for the lights of the house. The agent was now 
dead : — licld, that jliis was evidence of ])ayment 
of the rent by the owner of the alleged d,omina,nt 
tenement, Bewley v. Atkinson, 49 1j. .1., ('h. 
153 ; 13 Oh. D. 283 ; 41 i.. T. 603 : 28 W. H. 638 
— 0. A. 

And Entries compared.] — d’lieiH! is no iva- 

son in priiicqde why there should be a (list in<d iou 
made between the written entries of a, de(*(\aH(»d 
person against his interest an<l his verbal dechtra- 
tions. Where the statements are merely verbal, 
there is reason for watching more cai^efully the 
evidence by which those dec'larations are proved ; 
but if you are satisfied that they were iii fact 
ma<Io, there is no reason whatever why there 
should bo any dist-incbioii betwee!i the admis- 
sibility of the verbal declarations and of the 
written entries. — Per Thesiger, L.J. Ib. 


2. Declarations. 
a. In General. 
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EVIDENCE — Admissions, Declarations and Entries. 


Ill Corroboration.] — Aithongli hearsay evidence 
is not allowed as direct evidence, yet it may be 
admitted in. coiToboration of a witness’s testi- 
mony, to shew that he ailirined the same thing 
before on other occasions. Ifolliday v. Siveettwi. 
BulL ,N. P. 

On a prrisecutioTi for perjury, where, on the 
part of tlic prosGCution, the depositions of a 
deceased person were offered in evidence, and upon 
the cross-exaniinatioii of the prosecutor’s witness 
certain declarations of the deceased witness, not 
upon oath, were proved, for tlie purpose of cor- 
roborating the facts stated in his depositions, in 
a matter material to the defendant : — Held, that 
evidence of such declarations was not admissible. 
Ment V. Parlter., 8 Dough 242. 

Possession.] — If apei’son is seen felling timber 
in a wood, it is prima facie evidence thW, he is 
the owner of it ; and therefore anything that he 
says, at that or any other time, as to anyone 
else being the owner of it, is evidence. Poe d. 
Stamhvry v. Arkwright^ 5 Car. & P. 575. 

A <leclaration by the party in possession, that 
his interest was less than a fee, e.g. for his own 
life only, Avonld be primary evidence that it 
ceased to exist at his death. Poe d. ]rcZ.s*/<. v. 
LangfwU, JC) U. & W. 497. 

Seens, where lie declared that he held “ for life 
interest,” that statement being consistent with 
one or more life interests coming into existence 
at his death, Jb. 

Wdiere there is a right of entry given for an 
assigning or under- letting, if a person is found 
on the premises, the declaration of such person 
is evidence against the lessee of an under-letting. 
Poo d. Ilindhj v. Ritdmrhy, 5 Esp. 4. 

Knowledge of Circnmstances.] — Declarations 
of a, person in insolvent circumstances, tending 
to shew tluit be knew of liis insolvenc}^, are 
admissible to prove suck knowledge, ])rovided the 
fact of his insolvency is proved aliunde. Thom an 
V. ConneU, 4 M. A W. 2(;7 : 1 H. A; H. 189 ; 7 
L.J., Ex. 806, 


cessor in title, and the surrenderor under the 
deed of surrender. In order to identify the land 
claimed with a parcel of land described in the 
deed of surrender as ‘‘the common piece on the 
Mind,” the plaintiff stated that at the time of 
the piu'chase, B., since deceased, went over the 
land with him, and pointed out to him “ the 
common piece on the Mind.” On objection to 
this evidence : — Held, that it was admissible as 
a declaration accompanying and explaining an 
act. Ih. 

In Course of Business.] — Discussion of the 
rules of evidence relating to declarations in 
writing by deceased persons made in the ordinary 
cour.se of business. Pieherinq v. Ply 
2 Y.& Coll. C. C. 249; 12 ‘L. J., Ch. 271 ; T 
Jur. 479. 

Against Pecuniary Interest.] — The only 
declarations of deceased persons receivable in 
evidence are those made against the proprietary 
or the pecuniary interests <f the party making' 
them, when the subject-matter of such declara- 
tions is within the peculiar knowledge of the 
party so making them, Sussex Peerage Case, 11 
Cl. & F. 85 ; 8 Jur. 793. 

The law' does not recognise the apprehension 
of possible danger of a prosecution, as creating 
an interest w^hich can bring these declarations* 
within the rule in favour of their admissibility, 
upon the ground of their being declarations- 
made against the interest of the party making 
them. Ib. 

The declarations of a deceased clergyman to 
his son, to the effect that he liad celebrated a 
marriage between a deceased peer and his alleged 
wdfe, are not receivable, as the deeb rations of a 
deceased party made against his own interest, 
such interest not being an interest of a pecuniary 
nature. Ib. 

Principles on which the written statements of 
third parties (since deceased) are admissible as* 
evidence, discussed, frlffurd v. WiUuims. 88 
L. J., Gh. 597 ; L. 11. 8 Eq. 494 ; 21 L. T. 575 ; 



i Intention,] — The declaration of a party is 

admissible in evidence to prove his intention. 
(rale V. HalfJniigbt, 8 Stark. 56. 

Wife barred from her right to be exonerated 
out of the assets of her husband, in respect of 
: money rn/Lsed by mortgage of her estate, and 

recei'vetl by him, by telling executor she would 
not raise her claim ; and no difference, w4iether 
legacies were paid before oi’ after. Parol evi- 
dence of her declarations, admissible to prove 
that it was not applied for the husband’s use, 

} not to prove the transaction itself different from 

: W'hat it appears to be by the instrument, and 

the other evidence, as that it wras intended as a 
: gift to him. (dlinfon Hooper, 1 Yes. J. 178; 

1 K. K. 102. 

b. Of Deceased Bersons. 

When accompanying Sale of Laud.]~-State- 
ments of a deceased vendor, made at the time of 
sale to indicale the j)ropcrty sold, are, for the 
purpose of its identification, admissible in evi- 
, dence. Parrott v, 47 L. J., C. P. 79 ; 87 

L. T. 755. 

The })Iaiiitiff claimed, under a surrender of 
co})yhold buds in 1845, to be in possession of a 
certain piece of waste land within a manor, | 
purchased by him from B., the t.hen tenant in 
, possession, who was also the plaintiff’s predc- 1 


17W. R. 56. 

The ])rinciple applicable to the a<lmissibility in 
evidence of the tleclarations of deceased persons, 
is the same wdiether the declaration is against 
proprietary or pecuniary interest, and whether 
verbal or written ; and a verbal <leclaration 
against proprietary interest is evidence not only 
of the particular fact which is against interest, 
but also of any other fact contained in the 
declaration, and substantially connected with 
the same subject-matter. Iteq. v. Pirminyhaui 
Overseers, 1 B. A S. 763 ; 31 L. J., M. G. 68 ; 8 
Jur. (xX.s.) 87 ; 5 L. T. 309 ; 10 W. R. 41. 

A deed whereby a mortgagor mortgaged his 
life interest in real estate under tlio will of a 
person therein named is admissible after the 
mortgagor’s death to shew^ that sucih a will 
existed, as the deed amounted to a ileclaration 
by the mortgagor against his interest as limiting 
his estate to an estate for life under a particular 
will. Sly V. Preiqe, 46 L. J., P. 68 ; 2 P. D. 91 ; 
25 W. R.‘4G8. 

Lands in 0. were devised to trustees for abso- 
lute sale, to purchase other lands at A., and to 
permit D. to receive the rents of the so purchased 
lands for his life, with remainders over. D. 
granted an annuity arising out of certain lands 
(C. amongst others), and in the annuity-deed 
recited the will, that the trustees had not sold 
the lands in 0., and that the trustees had per- 
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mitted him to receive the rents. In an ejectment 
by the trustees under the will, for the lands in 
0., D. having been shewn to have been in receipt 
of the rents and profits during his lifetime : — 
Held, that the annuity-deed was admissible, as 
containing a declaration by D. that he did not 
hold in fee. Doe d. Sliirreif v. Coultlired^ 2 
H. & P. 165 ; 7 A. & E. 235 ; W. W. & D. 477 ; 7 
L. J., Q. B, 52. 

Declaration of F. deceased, that her husband 
made a will, and that he thereby gave her a life 
interest in his ])roperty and legacies to others 
amounting to 8,0007. or 0,000Z., admitted in 
evidence as being a declaration against pecuniary 
or proprietary interest made by a deceased person 
on the ground that F. would, if her husband had 
died intestate, have been entitled absolutely to a 
moiety of a certain sum mentioned in a marriage 
settlement. Flood v. Bimcdl, 29 L. E., Ir. 91. 

Upon the principle of wu’itten declarations 
being admissible, where they are against the 
pecuniary interest of a person making them, 
the accounts of a deceased trustee, containing 
acknowdedgments of money received by him on 
behalf of his cestui que trust, and for which he 
was liable, held admissible against the cestui quo 
trust. Bright v. Leqerton, 29 L. J., Ch. 852 ; 6 
Jur. (K.S.) 1179 ; 8 W. E. 678. 

Parol evidence of declarations of the wife 
respecting lier advancement made during cover- 
ture with first husband, admissible against the 
second. Fawliner v. Watts, 1 Atk. 407. 

So also proofs of declarations by a husband, 
because against his interest ; secus, as to declara- 
tions by the father. II), 

Plaintiff tendered a document in evidence 
dated 7 July, 1733, headed, “An account of 
weyers & nettes on the river Blackwater eSc 
in whose possession.” It was found among 
the muniments of title of plaintiff, but was 
not signed by any person. The handwriting in 
which it was written was not jiroved, neither was 
it proved that the statements contained in it .had 
been adopted by the person from whom plain- 
tiff derived title, against whose interest they 
appeared to be, or that thej' had been made by his 
authority : — Held, that the document w'as not 
admissible either as a declaration against interest 
or as evidence of reputation. Dcromliire (^Duhe') 
V. JSVdl, 2 L. E., Ir. 132. 

— — Of Testator as against Ma Kepresenta- 
tive.] — In an action by an executor for a debt 
due to the estate, a parol statement by the 
testator against Ins pecuniary interest with 
reference to such debt is admis.sible, Watson v. 
8andford, 40 L. T. 39. 

Declarations made by a testator are evidence 
against a person claiming in the character of liis 
administrator. Smith v. Smith, 7 Car, & P. 401, 

At the trial of an action of detinue by the 
plaintiff, as administratrix of her deceased hus- 
band, for the recovery of a policy of insurance, 
effected by him on his own life, evidence was 
tendered by the defendants and admitted, that 
the policy had been given by the deceased in his 
lifetime to his mother, one of the defendants, 
with words to the effect that it was given to 
her for her own use and benefit ; and evidence of 
other conversations of the deceased to the same 
effect was also tendered by the defendant an<l 
admitted. The plaintiff, who questioned the 
truth of this evidence, tendered evidence of con- 
versations between herself and her deceased hus- 
band, tending to shew that the deceased intended 
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the policy as a provision for the plaintiff, or that 
she should share in it, but this evidence was 
rejected as inadmissible: — Held, tliat assuming 
the policy to have been given to the de.fendaiit 
as alleged and })rove<l by her at the ti'ial, if. was 
no longer the })roperty of the <]eeeased, and any 
words of his t ending toderog.'ite from the validit.y 
of the gift were nol admissible in ovitieTici‘, aiul 
therefore the evidence teTidered by Hie pla, In- 
tiff to that effect was rightly nqected on tiui 
ground that the conversations in qiiesLiou wes’e 
statements of the deceased in his own favour; 
and that for the converse reason, tlu^ evidence of 
the defendant, objected to by ihe plaintiff, was 
rightly received as being admissions of the 
deceased against bis own interest, llummens v. 
Hare, 32 L. T. 428. 

Of Person who if alive would ho a compe- 
tent Witness — Scots Law.] — See Lauderdale 
Peerage, The, 10 App. Oas. 692 — H. jj. (8c.) 
Lomt Peerage, The, 10 App. Cas. 763 — H. L. (vSc.) 
post, cols, 5.52, 553. 

Of Person in actual Possession of Land.] — 
To make a <leelarati(m against proprietiiry 
interest in la, nils evidence after the dealh of the 
ileclai’ant, he must have lieeii at the time in 
actual possession. La. Touehe v. Hutton, I'r. E. 
9 Eq. 166. 

Seinblo, t.hat the fact of Ins making a lease 
of the lands is, of itself, as an .act of owner- 
ship, sufficient evideiieeof his 1 icing in ]M)ssessiun, 
so as to render admissible against third partitas a 
declaration against his ])roprietary interest con- 
tained in tha,t lease. Ih, 

A declaration made by a deceased oiicupier at 
the time of jjiaiiting .a tree, to the eiXect that he 
did so to shew where the boundary of a road 
was when he was a boy ; — Held, to be not 
receivable, 'Jtrg,y. Bliss, 2 K. A P. 4 fit ; 7 A. A E. 
550 ; W. W. 1). 624 ; 7 L. J., (h B, 4. 

By Deceased Tenant for Life binding on Be- 
mainderman.] — In order that a det:lara,tion by a 
deceased tenant for life may be aulmissible In 
evidence against a renia,inderman, it; must be 
accompanied by some a,ct done by the tenant, for 
life. 8uch a ileelaration aeeonqtaiiled by an act 
of a tliird jiarty is not reeinvailile. Jlowe. v. 
Jlalkhi, 40 L. T.‘ 196 ; 27 W. E. 340. 

Of Collector.] — Qiiau'e, wlietber a verbal 
statement made'by a deeeaseil collector of rents 
at the time of paying ovei' to his employer 
moneys received by him from the tenants, as to 
the person fj‘oui wlrom he 2 ‘eceived a particular 
sum entered by him in the rental, is admissible 
against that person. Fursdoii v. Cioaa, 10 
M. & W. 572. 

Of Tenant as to Bent.]— -A declaration or a 
written entry Ijy a deceased ])e!'sou when occupier 
of a house that he was tenant at so much rent, 
ami had paid it, is admissible, as a (k;cln,ra.tion 
against proprietary interest, to prove the bmt of 
the payment as well as of the tenancy, ai,id. so to 
shew that he had acquired a settlement, under 6 
Geo. 4, c. 57, s. 2, liy renting .a tencmmit. [leg, 

V. E^reter (Lia.rdians, 10 15. & 8. 433; 38 T;. J„ 
M. C. 12t) ; L. E, 4 Q. B. 341 ; 20 L. T. 693 ; 17 

W. E. 850. 

As to Will.] — Declarations of a deceased 
person, claiming a limited interest under a par- 
ticular will of property of which he was in 
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possession, are admissible to prove the fact that 
such will had a legal existence, ami that certain 
persons were named executors therein. Sly v. 
Dredge, 46 L. J., P. 63 ; 2 P. I). 91 • 25 'w. B* 
463. 

As to 0ift.]~ln trover to recover a watch, the 
(defendant pleaded that; it was not the property 
of the plaintiff. It appeared that the watch 
had formerly been the ]iroi..erty of the father of 
the plaintiff and defendant, who were brothers. 
The defendant proved in evidence letters of 
administration of his father’s e:Q;ccts, which had 
been granted to him Held, that the plaintiff, 
in answer to this evidence, was entitled to give 
evidence of conversations in which the deceased 
had stalled that he had given the watch to the 
plaintiff. Smtk v. Smith, 3 Bing. (N.C.) 2D ; 
3 Scott, 352 ; 2 Hodges, 130 ; 5 L. J., C. P. 305. ’ 

Purpose of.] — A., the holder of a promis- 
sory note for 200f and interest, expressed to be for 
value received, sued the executors and devisees 
of B., deceased, tlie maker of the note, for pay- 
ment, and }.)roved by the attesting witness that 
B. signed and gave the note. The devisees, by 
their a,nswer, alleged that the note was given to 
.A,, at his request, to secure to him that amount 
-out of the testator’s assets idTer his decease 
Pleld, that the declarations Ijy B. to that effect in 
the presence of A. were admissible in evidence, 
and that A. was not entitled to recover on the 
note. Fritehley v. Williamwn, 7 Jur. 335. 

As to Agreement for Purchase. ]--On a question 
between the real and personal •jxq)resentatives of 
A. (who died intestate), whetlier A. liad actuallv 
agreed in his lifetime for the purchase of an 
estate, the parol declarations of A. in liis lifetime 
are not admissible evidence. Derekirrd v. Demio/L 

I Cox, 214. 

Yalidity of Patent.]— On the trial of an action 
for the infringement of a ]niteut, the novelty of 
which w.as disputed, the defendant gave evidence 
that 0., then deceased, had, yunviously to the 
(date of tlie plaintiff’s ])atent, used a process 
identical with the plaintiff's, and had ]n‘oduced 
andi sold a product exactly similar to that pro- 
duced by the plaintiff’s patent. The plaintiff 
-calleil witnesses in reply ; ami a witness deposed 
that 0. had, on a sale of the })roduct subse- 
quently to that of which the defendant had given 
evidence, and subsequently to the plaintiff’s 
patent, stated that the article was now, and that 
he wished it to be kept secj’ct : — Held, that the 
evidence was inadmissible. Hyde v. Palmer, 

3 B. & a 657 ; 32 L. J., Q. B. 126 ; 7 L. T. 823 ; 

II 'W. K. 433. 

Insurauce— As to Health,]— In an action by 
the husband upon a policy of insurance on the 
life of 'his wife, deciaratious by the wife made by 
liC!* when lying in bed ap})areni]y ill, stating the 
bad state of her health at the period of her going 
to M. (whither she went a few days before in 
order to be examined by a suTgeon, and to get a 
eert.itlcate from him of good health, pinparatory 
to making the insinnnce) down to tliat time, ami 
her appreliensious that she could not live ten 
<iays longer, by which time the itoiicy was to be 
returned, are admissible to shew her own opinion, 
who best knew the fact of the ill state of her ' 
health, at the time of effeciing the policy, which 
%vas on a day intervening between the time of 
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her going to M. and the day on which such 
declarations were made: and particularly after 
the plaintiff had called the surgeon as a witness 
to prove that .she was in a good state of health 
when examined by him at M., his judgment being 
formed in part from the satisfactory answers 
given by her to his inquiries. Arrmi/i \\ ICutnaird 
iLnrd), 6 East, 1S8 ; 2 Smith, 286 ; 8 R. ll, 455. 

The principle upon which such declarations 
are evidence is, that, when accompanying the 
act done, and tending to explain it, they are part 
of the res gestm, and therefore admissible. Ih. 

The written statements by a sick perst)n to a 
medical man of the symptoms of his malady are 
not admissible, although the medical man has 
given advice upon the faith of such statements. 
Witt V. XU/id worth, 3 Sw. & Tr. J43 ; 32 L. J., 
Mat. 179 ; 8 L. T. 175 ; 11 W. R. 154. 

As to Interest.] — In an action by an 

administratrix on a policy of insurance on the 
life of the intestate, where the defence was that 
the policy was void under 14 Oeo. 3, c. 48, on 
the ground that the intestate had no interest in 
it ; the evidence of a witness that previously to 
the insurance the intestate consulted him about 
effecting a policy on his, the intestate’s life, is 
admissible as an act, and is not objectionable ns 
hearsay. Shilling v. Acclilental 'Death Co,, 4 
Jur. (N.S.) 244. 

Personal Acts.] — A confession of forgery by 
a dead wetness may be admissible. Clymer v. 
Littler,\\ W. Bl. 345. S, (1, nom, W-right d. 
Clymer v. LiUlev, 3 Burr. 1244. 

^ But evidence of the declarations of a man 
since dead, as to a fact done by himself, is not 
admissible. Garmms v. Barnard, 1 Anstr. 298. 

Evidence at Previous Trial. ]-~.Wlnit a dead 
witness has sworn on a former trial, betw'een the 
same parties, is evidence in the cause, and may 
either be read from the judge’s notes, o.r proved 
upon oath by the notes or recollection of any 
jjerson who heard it. Doncaster Corporation v. 
Dag, 3 Taunt. 262 ; 12 ll. li. (;50. S. R., Sfratt 

V. Boringdo/i, 5 Esp. 36 ; S R. R. 834. 

In ejectment, A. pi’oposed to cross-examine a 
shorthand writer as to the evidence given in a 
former action by a witne.ss wdio had since <hed. ' 
The former action was an ejectment by A.’s son, 
wdio claimcil as A.’s. heir-at-law, under Uic sup- 
position that A. wuas dead, to recover the same 
land from the <lefendant’s father : — Hold, that 
there wus no privity of estate between A. and 
the son, and that the evidence not being admis- 
sible against A., was not admissible for liim. 
Morgan v. Aleholl. 36 L. J., C. R. 86 ; L. R. 2 
0. R. 117; 12 Jur. (N.S.) 963 ; 15 L. T. 184 : 15 

W. R. 110. 

Evidence given on oath, and subject to cross- 
examination on a former trial, is admissible in a 
subsequent action betw^eon the same parties, or 
those claiming under them, if it relates to the 
same subject, and the wutness cannot be called. 
Ih. 

In ejectment, wliei'c the question is devisavit 
vel non, evidence of the examination, and cross- 
examination of one of the attesting writ nesses to 
the wall, wdio, upon the trial of an issue out of 
chancery botv^een the siimc pm-tics, an<] nj)ou the 
same question, proved the execution of the will, 
and is since dead, is admissible ; and, being 
admitted, is entitled to the same<legreeof weight 
as the viva voce evidence of an attesting wutness. 



I Fenwleh y. Thornton, M. & M. 51. Contra, ftmitk 

Morgan, 2 M. *!<; K<»b. 257. .And stse Motten' 
s- V. Jirown^^ 1 H. cV; (■, 51M ; 52 L. J., Ex. 15S. 
i. If A, is seekin.iLj;’ to ro<M)Vor posst'ssion of a 

II leMscbokl house in ejoclnie.iii, ;ui<l if a|)})ears that 

:o after his lease was .<:>Taiile{I io liim lu' hetainav 
r- bankiaipt. lie eaiinoi in an(i<;i|)ation of a su[)|)ose(l 
n (lefeiice that the defeiahuit claims under his? 
e. assis^ieos, in (svidenci^ detdaraiions ed' tla> 

1 assignees tliat fliey hav(‘ no inttuv'st iji ihe lease. 

Doed.CoInoghi v. JUurk, 8 Car. & T. -HM. 


Gruardian of SuperaEnuated Person.] — The 
answer of superannuated person ])nt in by 
guardian shall be read against lum as an answer 
of one of full age. Heens, of an infant who is to 
have a dav to show cause,. Lori no v. (karrltL 
Pro. Gh. 225. 

The court will not p('nni1 (lie answer ttf the 
guardian a.d litem of a. snpera,nnuaied person lo- 
be read against him, nor main' a dtjc.n'e against 
him thereon, hut, will nsjuire iho. (iast^to he* 
proved against him. Freeman v. (irailu, 8« 
Tr. E(i. K. 157. 


c. ^Representative Parties. 

Trustee.] — A defendant may give in evidence 
the decla, rations of tlie plaintirf'on the record to 
defeat the action, although such plaintiff ap})cars 
to be only a trustee for a third person. JJanerma n 
V. Jladenhi,% 7 Term Eop. 0G5 ; 2 Esp. 058. 

Guardian.]— -But when a minor sues by liis 
guardian, the declaration of the guarrlinn is not 
admissible against the plaintiff. CowUng v. FUl 
2 Stark. BGB : 20 11. U. m. 

Nothing in answer of guardian can be read 
against the ward. Leigh v. Ward, 2 Vent. 72. 

Infant’s answer cannot be read against him, 
nor excepted to, and may be amended when he 
comes of age. Savage v. Carroll, 1 Ball k, B. 553. 

12 B. li. 32. 

An infant’s answer cannot be given in evidence 
against him, because it is not the answer of the 
infant, but of the guardian who is sworn, and 
not the infant. Wrottesleij v. Bendish, 3 P. W. 

_ But where a defendant put in an answer to a 
bill brought by an infant who did not reply to it 
in such case the answer was taken to be true iii 
regard to the defendant for want of replication 
was deprived of an opportunity of examining 
witnesses to prove his answer, and he ought not 
to suffer for such omission in the phiintiff setl 
qumre. II. i. ? 

JText Priend.]— Neither are declarations of a 
procliem amy, made before action, admissible for 
the defendant. WeM v. Smith, K. & M. 106 • 1 
Car. &: P. 337. ' ’ 

Assigne€.]^Declarations of an assignee of a 
bankrupt suing as such, made before he was 
chosen assignee, arc not admisslhhi- flo-iSTncif UiTv. 


Dcclarat imis.wrii tun or oral, made by a testiit or, 
both before and aftt'r ibe execution of bis will, 
are, in the cvtuit- oi its loss, admissi])l(* as 
secondarj' evidence of its contents. Ib. 


Omission.]— 5’he <leclanrtion of a testator will 
not be admitted to explain an omission in a will,, 
although evidence of surrounding (u'nmmstanccs. 
will. Sullivan v. Sullivan, Ir. K. 4 Eq. 457. 

Execution— What included in Will at Time of.] 
— Oral and written declarations of a testator, 
whethm’ made before (U' after the date of execu- 
tion of; a will, are admissible in (‘VuUmeu^ for the 
purpose of shewiijg what w(‘rti the (ronstituent 
parts of the will ;it tlui tiim* of exeeutiou. M. U„ 
made and duly ex(‘euted her last will on the Ist 
of August, 1872. On her death, in 1875, t)j(‘ will 
was tound iii .an cavelo]ie in. lier writitig-di^sk. 
It was contained in two sheets of not(V])ai)cr 



lilllii 

iillli 

liiiiiiii 


lilll 
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l-l. J. G'., to be mj executor and sole residuary 
legatee.— M. R. And placed with mj will the 
1st day of August, 1S72.” The following page 
was a blank, and the will was contiriued'on the 
inner sheet, which was paged 1, 2, B, 4: ”The 
last will and testanient of me,” Ac., and concluded 
with the attestation (dause on the fourth page. 
The next, the third page of tlie outer sheet, -was a 
blank, and the last contained the indorsement, 
‘‘The will <)t: M. R., August 1, 1872.” The 
a,ttesting witnesses w^ere unable to say wiiat 
w'cre the contents of the will, or wdiethcr it wns 
contained in one or tw'o sheets of paper :~Held, 
tliat decku-ations of intention by the testatrix 
before the execution of the will, and declarations 
by her subsequent to the execution, shewing the 
belief that she had effected her intention, were 
admissible in evidence, with the view of shewing 
wiiat wure the constituent parts of the will at 
the time of its execution. GoM v. Lahe.% 49 
L. J., R. 59 ; 0 P. D. 1 ; 4B L. T. 382 
155 : 44 d. P. 098. 

As to Devisee.] — Devise of lands 
the grandson of my said brother T., hi 
assigns for ever,” cha,rgc<l witli the | 

109^, “to each and every of the br 
sisters <if the aforesaid rj. A.” The 


e. Of Parties formerly Interested* 

Deceased Vendor.] — Statements of a deceased 
vendor, made at the time of sale to indicate the 
property sold, are for the pnr[)Ose of its identi- 
fication, admissible in evidence. Parrott xAVattn. 
47 L. J., C. P. 79 ; 37 L. T. 758. 

Declarations respecting the snhject-inattcr of 
a cause by a person who, at the time of making 
them, had the same interest in such matter as. 
one of the parties iiow^ has, are atlmissible against 
that party, though the maker of them is alive, 
and might be called as a witness. Wool wan 
Y.Mowe, 3 K & M. 849 ; 1 A. k E, 114 ; 3 L. J.., 
K B. 121. 

Upon a trial where the question was whether 
the chapelry of St. H. w^as a legal parochial 
chapelry, a case stated by a deceased inciinibent 
of St. H., for the opinion of a proctor, witli 
29 'W 11 opinion thereon, is admissible, on the same 
principle as a statement of a deceased occupier, 
wdiich qualifies his estate, is admis.sible. 

0 J. A., 5' Ex. 69 ; 19 Ij. J., Ex. 249. 

leirs* and ^ issue betW' een A, and B., whether 0. 
vmerit of possessed of certain property, evidence may 
tiers and given of declarations made by C, that she. 
istatrix’s assigned the property to A. Irat v. F'moh^ 
ed J. A., Taunt. 141 ; 9 R, R, 716. See Smith v. Smithy 
tifib liad Scott, 352 ; 3 Bing. (N.G.) 29 ; 2 Plodges, 130 ; 
her, the 

mstoVee Tenants.] — Declarations by tenants arc admis- 

ide some death, to shew’- that a certain 

she had parcel of the estate which they 

ceivablc i proof that they exercised acts. 

12A. &K.'45] : &d' 'i'>t I’CNistcd by contrary 

320 : 9 L. J., 0. B. 395 * ' <^vidence, is decisive. Paries v. Pierce., 2 Term 

’ *■ ’ Rep. 53 ; 1 R. R. 419. 

Eraud.] — The declarations of a testator arc The declarations of a deceased occupier of 
admissible wOien a will is disputed on account land are admissible to shew of wiiom he held it. 
of fraud, circumvent ion, or forgery, Poe d. Pills Poe d. Majoriha'nhs v. Green,., Gow, 227; 21 

V. 'Hardaf^ 1 M. k Rob. 525. R. K. 829. S. P., Vnelo. v. Watson, 4 Taunt. 16 ; 

- . „ . 13 R. R. 552. 

Attempted Destruction.]— In ejectment by an Where a party claimed as devisee in remain- 
heir against a <leviscc, evidence may be given on qer under a will made twenty -seven years, 
the jmrt of the heir {)t (ieciarations made by the before, under wiiich there wus no possession, 
testator, tiiat he hud atteiupted. to destroy his declarations ])y the tenant in possession at that 
JIarris, 7 C'ar. &; P. 330. time, that he held as tenant to the devisor, are 
A will w'us found, the signature to wiiich had admissible evidence to prove the seisin, of the 
been cut out but ginnmetl (vri to its foimie^ devisor. JMlowau v. Makes, 2 Term Rep. 55. 

Ihe w’lll had been ni the custody of the testator R. 421. 

up t(.> the time of his death. Declarations of the Statements of a deceased occupier touching his 
lestetor made subsequently to the date of the title arc ailmissible generally, without reference 
w'! I were proved of an intention to benefit his to the particular effect they mav produce in the 
wife by well Ro otlier will w%as forthcoming cause. Came v. Nicoll, i Bing. (x.C.) 430: 1 
lield, that the presumption that the testator had Scott 466 • 4 Ti ,T G P 89 
cut out the signature animo revocaiidi was not ' ’ ’ . ...b.* 

rebutted, and that the gumming on tlic signature In derogation of Rights of Reversioner.] 

in its original [)lace dill not revive the wiii. Jtell — The ifiahitilf claimed a right ol; common by 
x.^Fothertjill, L. R. 2 P. 148 ; 23 L. T. 323; 18 })rescri])tiun, in respect of a qiie estate in land, 

W. R. iOlO. and also by thirty and sixty years’ euloyrnent 


531 


532 


EYIDBNCE — Admissions, Declarations and Entries. 


Explanatory of Acts.] — Action for entering the 
plaintiffs garden. The plaintiff was tenant to 
W. L. of the ganlen, and the defendant was owner 
of premises comprising a cottage and yard, which 
had formerly been part of the estates of the L, 
family, with a privy in the yard abutting upon 
the garden, which privy had stood there sixty 
years. L., who died in 1811, vims owner of the 
garden and the premises belonging to the 
defendant, and devised certain of his estates, 
including those premises, to H. L. in trust to sell. 
H. L. sold various lots, and, in 1812, W. became 
the purchaser of a lot which included those 
premises. In 1821, W. built the cottage, and on 
his death in 1841>, the premises devolved upon the 
vdefendaut in right of liis wife, who was heiress of 
W. In 1828, 8. became tenant of the garden, 
and continued so until 1857. In 1830 he walled 
rip stones against the opening of the privy into 
the garden, and W. knocked them do vvn. {S. com- 
plained of that act to H. L., who went with his 
agent to look at the place, and met there S. and 
W. Declarations of W. and H. L. on that occa- 
sion were admitted in evidence at the trial. A 
low wall was accordingly built round, and a 
loose flagstone put at the top so as to form a cess- 
pool, and tlie privy was cleaned out through 
the garden until about 1852. Under tlie will of 
L., the garden came to W. L. on his attaining 
twenty-one in 18 1 7. After the declarations were 
given in evidence, it aj^pcared that H. L. was 
trustee of W. L. during his minority, an<l subse- 
quently by liis request received his rents. In 
October, 1831, tiie tenant of the garden, by 
direction of W. L., built a wall to prevent the 
defendant going through it. The ti'cspass for 
%vhich the action was brought was committed 
on the 3rd of February, 1833, and the writ issued 
on the following day : — Held, that the declara- 
tion of AV. was admissible as cxplanatoiy of acts 
about to be {lone by him, shewing the nature of 
the enjoyment of the way. Bemimm v. Cart- 
wrif/ht, 5 B. & S. 1. 

Bemble, tliat even taking H. L. as a stranger to 
the estate at the time of the conversation ])ef.wccu 
him aiul B. and W., his declaration was admissible 
as part of the conversation. Ik 

The acts of successive tenants of an estate held 
not to be evidence to prove the existence of a 
certain covenant ; hut where the covenant was 
otherwise proved, they were evidence of the con- 
struction vdiicl'i the parties interested had put 
upon it. SadJkr v. 4 H. L. Cas. 435. 

And see Be//, v. IJlm, post, col. 541). 

Lords of Manor — ^Wastes.]— Declarations of a 
deceased lord of ahnanor, as to the extent of his 
rights over the wastes of a manor, are not admis- 
sible. Aiifccr, if spoken of the extent of the 
wastes only. Crmse v. Barrett, 1 0. M. & li. 
<J19 ; 5 Tyr. 458 ; 4 L. J., Ex. 237. 

Of former Eector as to Modus,] — An answer 
by f<rrmer rector to bill lilcd to establish modus 
of certain measure of meal, as to one farm, 
admitting that parish is exempt in considera- 
tion of a commutation of meal, is not only 
admissible but strong evidence to prove a dis- 
trict modus. Be WhdpdaJe v. milnrni, 5 Brice, 
485. 

Deceased Tenant for Life.]~Iu order that a 
declaration by a deceased tenant for life may be 
admissible in evidence against a reiiiainderman, 
it must be accompanied by some act done by 


the tenant for life. Buch a declaration accom- 
panied by an act of a third parly is not receiv- 
able. Jlowe v. MaWn, 40 Ju T.‘ 100 ; 27 \\h 11. 
310. 

Person in actual Possession. J—To make a 
declaration against ])r()prieiary intcresi in, lands 
evidence after the death of the (hudaraait, he 
must have been at the time in actual pnssessien. 
Ba Tonelie v. Ilaftoa, ir. .U. 0 Eq. HhJ, 

Bemble, that tlic fact of liis making a. lea.st‘. of 
the lands is, of itself, as an act of ownerslnp, 
sufficient evidence of his being in jjossession, so 
as to render admissible against third parlies a 
declaration against his proprietary interest co.n- 
tained in that lease. Ih. 

A. had, forty-five years back, inclosed a piece of 
ground from the waste, and built a enfltage on 
part of it : he died twenty-nineyears back ; and, 
after that, his widow ami daughler lived on the 
premises till the deatli of the former, a month 
before the trial : — Held, in ejectment by A.ts 
eldest son, that the deelaralions of the mother 
were evidence for lessor of the plu.iutifl', although 
she was not in the sole oetaipation of the premi- 
ses, ami, although she was not. on I lie premises 
when such declai’ations wein made. Jtoe d. 
Pritchard v. Jaiinenj. S (Jar. A. p. <)<), 

A party claiming h) have been owner of lands 
by virtue of a cession to Jiim from A., sim^o 
deceased, offcreil evidence, befoi'e any other 
}>roof of the cession, that, A. actually iliaiiaged 
the property, and while so managing de'ciared 
that he dul so in the na.me of the ciaimant, : — 
Held, admissible. Be Boddti (Barofii) Ca^fc, 8 
Q. B. 208. 

Execution Debtor as to Property in Goods.]— 
On the trial of an issue ilirect(‘d to try whether 
goods seized under a ti. tia, against A.*by defen- 
tlant were the goods of plaint iif, di-da rat ion of 
A. as to the properly of the goods are not naanV- 
ablc in evidence on the })art of the [tiaintiff 
Stnthert v. Jame,s\ 1 (Jir. K. 121, 

1 A. brought trover for goods, whicli liad licen 
seized at the house of B, by defemluut., us slimatf. 
of B., under a ti. fia. against B. A. claimed 
under a sale at auction, whicli was statial, at the 
time of the sale, to leave been ma,de under an 
assigmueut by B. for the benelit of his creditors. 
To shew that the sale was frunduhmt, tlie delVu- 
dant’s counsel ])roposed to give (widmiee that 
when the execution wont in, and while the 
goods reniained in D.’s ])ossession, B. said that 
the goods were his son’s : — Hdd, that, this evi- 
dence was not receivable. Roberts v. last ice, 

1 Oar, & K. 93. 

Bankrupt.] — In an action for use and occu- 
pation by tlie assignees of a, bankrupt, it, was 
proved that defendant had said that he had been 
served with a writ, for rent by the a-ttorney of 
the assignees, but that the bankrupt, was his 
landlord, ami his altoi'uey iiad sent an indem- 
nification for the banki'upt to sign, whii.ih tlie 
bankruifl had signed : — Held, that the assignees 
were entitled to give in evidence staUumenls 
made by the bankrupt, without any fiuHier 
proof of the nature and extent of tlie indemnit.y. 
Arkle v. Wahe/nan, 1 Oar. & ,lv. 513, 

f. Of Attesting "Witnesses. ^ 

Declarat . ions ^ made hy a deceaseii attesting 
witness respecting the attested instrument, are 
not admissible, though aLlmissions of fraud or 
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forgery on his own ]-)arfc, and tlioiigb his hand- 
writing has been proved as proof of the instru- 
ment. Stohart v. I)n/flr?K 1 ]\I, &: W G15 • 
2 Gale, U6 ; 5 L. J., Ei. 218. 

Copy in Handwriting of.]— A copy of a will in 
the handwriting of one of i,he attesting wit- 
nesses, who was ;x si:)licitor’s clerk, was found, 
after a lapse of hfty yea,rs, among the solicitor\s 
papers tied u[) wit.li other paj^ers belonging to 
.a client who wns one of the executors named 
in the will -Held, on pmof of due search for 
the original will, that the copy was admissible. 
Sly y. JJr edge, xG L. J., P. 08 ; 2 P. D. 91 ; 25 

w. II. m. 

Affidavit of.]-— A will purported to have been 
executed in the presence of two attesting 
witnesses. One w\as abroad and the other in 
England. The executors, Avho projjoundod the 
will, applied for a commission for the examina- 
tion de bene esse of the second attesting wit- 
ness, wiio waas resident in L(.)nd()n. The alihlavit 
alleged no physicid intirmity, but descri])ed him 
as an eldeiiy pers(m. Th*e court oidered the 
oomniission to issue, but intimated that if it 
was propos('d at the ti'ial to nnid the evidence 
taken unden- it, strict jiroof of inability to pro- 
<iuco the witness w'ould Iju I’eipni'od. M'Pheemn 
Y. Parnell, -lO L. J., P. 80; 24 L. T. 742; 19 
W. li. 784. 


g*. In diaiestions of Pedigrree. 
i. I17n) may make JJeelarafJonn. 

Beceased Parent.]— In a ease of pedigree the 
declaration ef a deeeasetl X.athcr is admissible 
evhkmce of the illegitinuiey of his child wiion 
the question in dispute is wiiet'her the father and 
mother were ever married. And such a declara- 
tion may out'weigh evidence .shewing that the 
father 5ind mother were reputed to be husband 
and wife, Murray v. Milner, 18 L. J., Oh. 775 ; 
12 Ciu 1), 845 ; 41 U T. 218 ; 27 W. K. 881. 

Beceased Eelations.]— Wlicro the object is to 
comieet A. with 0., after proving that B., a 
deceased person, was related to A., it is com- 
petent to give in evidence declarations by B., in 
%vhich he claimed relationshi}) with C. Monktou 

V. Aft.Mden.. 2 Kuss. & M. 147. S.Cl, iiom. 
Jtohmn Y. Aft- Gen., 10 01. A E. 471. 

0ojTes})Ondencc bctw'cen members of the same 
family in wiiich they res[)ectively address one 
another as relatives, is admissible. Jluhhard- v. 
Leefi, 4 H. A C. 418 ; 85 I.. J.. Ex. 109 ; L. ll. 1 
Ex. 255; 12 Jur. (N.s.) 485; 14 L. T. 412 ; 14 

W. lb 094. 

A conversation betw'cen a connection of a 
family and .some of the members of the family 
on the subjoc.t of a marritige su]>po.sed to have 
taken place in tliat family, can tint bo given in 
evidence williout pnwious ])roof that the ])ersons 
with whom tlu^ conversation took plac(‘ are dead. 
Butler V. Mimntgarret {Vlseount), 7 U. L, Gas. 
• 688 , 

Declarations of relations’ evidence of pedigree, 
but inconclusive without shewing on w4iat occa- 
sion, winit led to tliem, Ac, Whetliei’ a physician 
or servant wiio attended the family can, be 
admitted as one of the, family, qiuerc. Object 
of taking evidence in secret to prevent attempts 
to support defective evidence already given ; 


but further Inquiry when necessary, not refused. 
Walker v. WingfieUy 18 A’'es.443 ; 11 R. E. 282. 

Deliberate statements made by deceased mem- 
bers of a family, wffio, if alive, coidcl have been 
competent witnesses, are generally admissible, 
but a statement by one meml>er of a family that 
B., another member, di<l a certain act, wdiich act, 
if done at all, wnis done before the decea-sed’s 
birth, and there being nothing to shew w'hat 
were his grounds of knowdedge, and the fact not 
othcn^isc being proved, is not evidence that the 
particular act was done by anyone ; and though 
the statement cannot be altogether rejected, yet 
it can only be received as mere family tradition. 
Lovat Peerage, The, 10 App. Gas. 7G8— IT. L. 
(Sc.) 

Declarations of deceased members of the 
family afford important evidence on questions 
of pedigree, if supported by entries and docu- 
ments, but the court has been compelled to 
reject a case which depends exclusively on 
evidence <ff such declarations. Wekk v. JIaucoek, 
19 Beav. 842. 

On a (-{uestion of pedigree, wdtiiesses cannot be 
received to prove the declarations of a relative 
wdio.se depo.sition is read. Gimlun v. Gorilon, 
8 Swmnst. 4G5 ; 19 R. R. 230. 

Handwriting of a relation deceased rejected 
as evidence of pedigree. Edwards v. Jlarrey, 
Ct, Cooper 89. 

Connections.] — The declarations of a wife, as 
to the state of her husband’s family, are equally 
admissible with the declarations of a husband as 
to the state of his wu'fe’s family. This admis- 
sibility does not extend to .statements made by 
the wife’s father. Shreionhury Pecraye, 7 H. D. 
Gas. 1. :■■■'■, '■ 

To pi'ovc a pedigree, the dcclaraHons <->f a 
husband of one of the family are admissible, 
though lie was not otherwise related to the 
family, JJoo d. Morthey v. JIarrey, R. A M, 297. 

In a question of pedigree, declarations of a 
])arty connected by marriage arc receivable. 
Doe d. Fatter v. BandaU, 2 M. A l\ 20. 

Heai'say evidence of declarations by a husband 
as to his wife’s legitimacy are adniissilde, as well 
as those of relatioius by blood. Voielen v. Young, 
18 Ves. 140 ; 9 11. R. 154. 

A witness wdio depose.s to declaration. s on the 
subject of pedigree need not be liiinsolf a mem- 
licr of the family. Eusex (Earl) v. Hod gw n, 15 
W. R. 960. 

Qualification as to evidence ; tradition, even 
upon pedigree, must be from persons having 
such a connection with the party that it is 
natural and likely, from their tlomestic habits, 
that they are speaking the truth jind could not 
be mistaken ; upon that principle, descriptions 
in wills, monuments, Bibles, Ac., arc admitted. 
Whitelocke v. Baker, 18 Ves. 511 ; 9 li. R. 2lG. 

An ancient mui'al inscription, giving an 
historical account of a family, and placjod in a 
(diancel wiiieh had formerly beeji used as a 
burying place of tlic family, an<I wiiich formed 
part of the church of the parish wiiere members 
of the family had long been resident pro])i'ietors, 
wnas held to be admi.ssiblc evidence in a (luestion 
of pedigree for the purpose of proving the facts 
stated in the inserqitiou. Slaney v. Wade, I 
j\lyL A G. 888. Affirming 7 Bim. 595. And sec 
Kidney v. Caekhnrn, 2 Russ. A M. 147, 

I A recital that A. B. is a child of the marriage 
of the persons therein named, occurring iriadeed 
by wiiich the personal representative of the last 
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siirviTirig trustee of the premises comprised i 
the deed assigns the premises to A. B., who is not 
related to the assignor, and whose sole title 
the assignment is in the character of a child 
such marriage, is not admissible as a declaration 
to pi-ove the legitimacy of A. B. in a question 
pedigree between third parties, semble. Ih. 

_ Party having an Interest.]— Declarations ante 
litejn inotam are admissible in questions of 
pc(ligrce, though the plaintiff’s title was that 
which the party making such declarations would 
have had if living. l)oe d. Tilman v- Tarver. 1 
B. & M. lil. 

Priends and Servants.] — Declarations of de- 
ceased servants and acquaintances, however 
intimate, arc not adinissible, as such declarations 
must be limited to relations, or members of the 
family. Jolamm v. Lmeson^ 9 Moore, 1S8 ; 2 
Bing. <S6 ; 27 R. R. 5.58 ; 2 L. J. (o.s.), C. ?. 13th 
Heii’sliip proved as a matter of reputation, by 
an intimate D’iend of the family at the time of 
the birth. Bridger v. Mneit, 2 B\ k B\ 35. 

Stranger,] — In proof of a pedigree, the dying 
declarations of A. as to the relationship of the 
lessor of the plaintiff to the persoji last seised 
are not admissible. Ihw. d. Sutton v. Jlkhiivay 
4- B. & Aid. 53. 

Bastards.] — The declarations of an illegitimate 
member of a family respecting ins illegitimate 
brothers are not admissible as reputation. Doe 
d. JBamfonl v. Jiarton, 2 M'. k Rob. 28. 

Weight of Evidence.] — In pedigree cases 
resting on the deedaration of deceased ])ersons, 
the court is compelled to I’cgaixl with great 
suspicion the evidence of persons interested, 
WehJ) V. Jlayoocli'^ 19 Beav. 342. 

In pe<ligree cases the question usually mainlv 
turns on one link in the pedigree. Ih. ^ 
Observations on the little reliance to be placed 
on the evidence of persons who strive to work 
out and sustain a particular pedigree. Crouch 
Y. Hooper, 16 Beav. 182 : 1 \V. 11, io. 

In pedigree cases, if one link be assumed, any 
two persons may be proved to be related and 
therefore, in siicli cases, the difficulty usually 
consists in proi)erly w^eighlng and considering 
the evidence relating to the connecting link 

M here witnesses are once impressed with the 
belief of their relationship to a given individual, 
they are apt in time, by talking and discussing 
the matter, to^ bring themselves over to a cori- 
sciontious belief _ of family conversations and 
declarations tending to support that relationship, 
but which never took place. Ib. 

Evidence of^ conversations with deceased })cr- 
sons is not given under the ordinary wmrklly 
sanction, from the difficulty, in such a case, of 
convictir}g the witness of perjury. Ih. 

Ihe absence, unexplained, of the baptismal 
certificate of the party forming the material 
link of a pedigree, while those of the other sous 
are carefully and regularly entered, forms a 
uimculty almost insuperable in substantiating 
the alleged pedigree. Ih. 

The evidence of “ experts,” as to the age of a 
uocumoiit, and the character of the handw'ritiii" 
may, in some cases, be valuable. Ih. 

Where no Dispute.] — Statements in writing, 
by a deceased persqji, of facts within his know- 


ledge relating to the state of his family, witliout 
a view to a suit oi'a (daim of peernge, arc ad mis- 
siVde in proof of a ])cdigree. tbuiuiford and 
Lindmy Pccrayev, 2 R. L. Cas. 5.31. 

The rule as to receiving the diic.hiraRons of 
deceased jiersons in questions of pedigret' is I hat 
such declarations arc admissihlii if t*manai irrg- 
from a deceased member of the family whose 
pedigree is in <|uestion befi>re any coiit rovio’sy 
lias arisen touching the mailer to vvhicli the 
declarations relate, an<l if the relationship of 
the declarant is proved independently of the 
declaration itself. Sfiiith v. TehhittlAi] Ij. J., R. 
35 ; L. R. 1 1>, 354 ; 15 L. T. 594 ; 15 W. R. 5{i2„ 
In an ejectment the defendant was entitled to 
a verdict if E. S., deceased, was legitimale or 
not; a certificate of the marriage of E. 18.’ s 
alleged father, J. D., to her mother, was pro- 
duced by a witness, who said he received it; fi'oni 
E, S. The question wms then put, wlicther E. S. 
made at the time any statement respecting her 
mother's niarriagm Held, that this question 
was admissilfie, it having been proved before, 
to the satisfaction of the judg(i, tliut K. S. w'as 
a member of tlic family, and it not ap|)earing 
that any disputti was at that time known to 
exist. Doe d. Jenhinv v. Jturiev, K) Q. ih .314 ; 
16 L. J., Q. B. 218 ; 1 1 Jnr. 607. 

A deed was ]mt in. whereliy E. S. c.onvcyed 
the reversion of the pro])ert,y‘ to E. J. It was 
signed by E. S., describing licrself as “daughter 
and heiress of J. 1).,” and by E. .1., wdio was an 
undoubted relation of J. D., and w’ns t.enant. for 
life of the praperty Held,'that the signatures 
were admissible as declamtions, notwit.bstanding' 
the interest -which those parties miglit, bt‘ supposed 
to have in E, S. thus representing herself, it mit 
appearing that any dispute had thou arLseiu 
I b. 

A w'ill of a deceased peei-, mude many yearn 
before bis clcatii, declaring, ami in tlie most 
sojernn form, the marriage and the legitimacy 
of his son (the claimant of the peerage), was 
proposed to be read as a declaration nuuie by one 
of the parties;^ but it "was rejecl:ed, been, use the 
date and certain expressions in it shewt'd it to 
have_ been^ written after a suit to annul the 
imirriagc of the deceased jieer hiid boon inst it-uted 
by bis father, and liccausc there was iiothing to 
shew that that marriage was not the very mar- 
riage in question. Suiioex Deeraqe, 11 C!. A: R' 

85 ; 8 Jiir, 793. 

In questions of pedigree, declarations tenrling 
to shew the person making them entitled to a 
remainder upon failure of the issue.; of the then 
possessor of an estate, wane admissible for the- 
plaintitf claiming under that person, ante litem 
motam. Doe d. Tilm-an v. Tarver, E. ifc M. 141. 

A certain paiier being found along with other 
papers relating to the private concerns of the 
person last seised, after his death, in a <ir,‘iwer in 
his house ; which ])ap(U' purported to he the will 
of a iiers{m aiisworiTif; Ibo doscripfinu of hih' 
grandfatlier, made iii 1738, but which was found 
cancelled, tintl no evidonet; was given of its ever 
having been acted upon, or proliatn of: it. talxm 
out, IS yet evidence of its recognition by tho 
party last seised., as the declaration of his amresbu- 
concerning the sbitc of his family, so as to let in 
the contents ot it for tlu; ])urposc of shewing’ 
that the ancestor ackriowlc(lg(;d a brother of the 
name of Thomas to be older Uiau another In'tjt her 
of the name of AVilliam ; assuming Rm inry to 
be satisfied ()f the fact that the pjipcr so found 
was kept there by the person last seised, with a 
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knowledge of its contents, and that no imposition 

wis practised d. Johmon v. Pembroke ii. Post litem wotam. 

(ishr/), 11 hast, oOl ; 11 Ih 11. 260. _ j . 

Inadniissible.J — In a petition for a legitimacy 
As to Place.] — In n <(ncstion of netlifn’ee wOien question was whether a inaiTiagc 

jt is iiiiportaiit. to sliew that the family had rela- petitioner’s grandfather and his 

tives .living ai. a, })articula,r place, evidence may the < late of the 

he given of d(‘(6a, rat ions hy a deceased member their eldest son, the petitioner's 

of tlKi family ihaf. lie was goimr to visit his tt was admitted that the only evidence 

relatives at; that plac.'e. Rishtone v 9 the marriage was reputation and family de- 

M. liob. 654. ’ clarations. In 1800, C., the father of the peti- 

tioner, claimed property to which he would have 
Pamily Writings.] — Family memorials to be entitled, but w4uch wms then in the posses- 
admissihle as evidence of pediWee must be soon- maternal uncle, and stated that his 

taneoiis, and have originated ifefore any Qiie&dion object was to establish his legitimacy. The 

has been raised. AVherc, therefore, thc^document replied that he was ready to 

sought to be given in evidence was in the form action that might be taken, and in- 

<tf an afiidavit, although not sworn, it was held ® paternal uncle of the claim which 

to bo ipso facto inadmissible. Hill v. Illhljif. IQ . ^ made. No procee<lings were taken. 

W. K. 250. * ’ * conti’oversy had arisen in 1800, betw’cen 0. 

In questions of ])edigrce, entries of births and upoa the very (Question 

marriages of members of the family in a New ^ ^^^^Sation, ami consequently dc- 

Test ament prodmsed from the proper custody are members of the family, and recitals 

cvidenc.(‘ without proof of the handwritino- subsequeiitly, when tendered were 

nuhharil v. /.mv, 4 II. c'g (h lls- :I5 1. T fV as made post litem motam. Fredertoh 

160 ; L. H,. I Ex. 255 ; 12 .)ur (isr sl 4‘15 • 14 t‘ hi* J*? Mat. 1 ; L. K, 3 P. 270 ; 32 

L. T. 412 ; l-l W. U. 601. * ^ ’ L. I. 39. ^ ^ 


As to Place. ]- 


' ’ 'iui. ‘toi) : 1-1: T m of^ ; 

L. T. ; M AV. U. (!!M. L. p 39. 

B. married C. in facie ooclesim in 1851, had 
FamUy Beputation.]— Kvidonco of familv re- 'T®’ attcmijt by A. to 

putiilioii is not iidmissU)leto iirove wliicli of two ^Tegular Scotch marriage, a 

trn.stees was I lie .siii'vivor, for the i.urposo of that B. tohl hini ropeiitedly 

tracing tlc! descent, of tlu^ tnisfc e.statc to a par- • — 

licularlnclividnal as heir-at-law <if the survi vino- evidence was not admissible. 

trust(K‘ iSV.oY/. V. N//OYZ., Ir. U. 10 Eq. 273 6 App. Ous. 410~-~H. L. 

lieversoHi., I Ii. .Ik. fr, 206— .0. A. ^ t;L r. a ■, 

Ellect of the statute 37 & 38 Viet. c. 64 (1874), 

^ Whether Hearsay,]— Evidence by a wit- necessary to decide. I!>. 

ness of p'pulatiori of marriage is admissible so 

hmg Jis it a.ppears to ])e of a general imputation ; Precognitions.] — In an attempt on the part of 
so s(Km as it appc'urs. lunvcvei*, on cross-exami- A, to set up an irregular marriage acc(.)rdmg to 
nation or otherwise, that the witness is speaking of Scotland, between herself and B., 

fnun inrorma,tion given to liim by some iridi- statements prepared by D., the plaintitf in an 
viilual, even of the existence of a general reputa- ^jetion against B. as the alleged husband of A., 
lion, siudi e.videmie is merely liearsay, and, A.’s board and lodging; which statements 
as such, is in:i<lmissible. Shedden, Patriok, 2 signed— and in one case, corrected by 

.Sw. tV Tr. 176 ; 30 L. J., Mat. 21 7 ; 6 Jur. (n.s.) hiterlmeations — by deceased persons, who, if 
n(!3 ; 3 I., T. 592 ; 9 W, Jl. 285. alive, would have been competent witnesses, 

were sought to be used as evidence : — Held, that 

- As to Age.] — Evidence of reputation is they were not admissible. Ih. 

ina(hnissi}>le to prove a ])ersou’s ago. (hlelouffli 

V, Nw/////, 15 Ir. (4i. Ke{). 347 ; lt) L. T. 918. ' \What within the Buie.]— In 1806, it was 
Atlidavil. hy 'latliei* and uncle of t.ime of birth, referred to the master in chancery to report who 
and of immediate baptism in a church, which was the proper person to be committee of OK, a 
liad coast'd tt> ho a. })laceof worship, and of which lunatic, and to certify who was her next of kin 
noitlior tlu; tvgister nor tlu; clergyman could be and heir-at-law, to \\diom it was directed that 
.found, anti <»f siibsoipient baptism for the pur- notice was to be given. 8., maternal graiid- 
pc»so of titlding a, mime, in the certificate of which mother of G., made a deposition before the 
(whit'h wa,s prodiiecd) tlie names of tlie s[)Onsors master, in which she stated the coniieetioms of 
were by misfakt' wrilleii for those of the [)arents, the family. .In 1854 G. died. In an ejectment 
4111 onwr which was ctu-recltid in the margin by in which the question was who was heir-at-law, 
the clergyman, admit ji‘<l tt> pmvc age, the eer- ex parte paterna, of G., the deposition of 8., at 
titi<*atc<tf }>aptism whicli was poKliieed not being that time deceased, wms tendered as a declaration 
■of sullie.iiad antiquity foi* tlm purpose. Jamirsnii of a deceased relative on a matter of pedigree. 
V. (tih\ I Jur. 7V1. ^ ^ No evidence was given either way as to whether, 

The shitoinent in a, will of the <latc of a in 1806, there was any real dispute as to who was 
person’s birth : — Hcdd. to Jjo, prima facie evidence the heir of G. The evidence was objected to as 
-of llteagt* in a suit with rcfcnaice to such will, being post litem motam, but received: — Held, 
f-j/Rono// V. //‘oski.wffo, :i Y, iSz Coll. 80; 2 Jar. that the evidence was properly reeeived ; the 

inquiry as to who was heir-atdaw before the 
master not being in itself a controversy, or lis 
Evidence partly erroneous. ]— Observations on pendens, within the rule, and it being no objec- 
t.ra(i it ionary evi<!ent;c in ptHigree cases, and its tion that the declaration was upon oath, tree 
fallibility, it is not to be wholly rejected v. ^Fard, 7 El. & BL 509 ; 3 Jur, (n.b.) 692; 5 
because error is proved as to part, t/ohnston v. W. 11. 579, 

Todd^ 5 .Bcav. 597, A controversy in a family, though not at that 

' ."C'f" "'k ' •?.,-! ’■ 

" ’ 'V 4' 


539 


EVIDENCE — Declarations and Entries. 


subject of a suit, constitutes a lis 
sumcient to render inadmissible a lettei^ written 
on the subject liy one of the members of the 
r>^T 7 addressed to another member of it. 
633 ^^i^’^^ntgurret {Viscount), 7 H. L. Cas. 

S. B. H. B. and P. B. were, in 1816 (in this 
order of succession), the expectant heirs of a 
person who was then childless. In that year 
I, . B. w rote to P. B. a letter stating circumstances 
man-iago of H. B. iii 1811, which if 
tine woiud have the effect of handing over the 
snocessiou to P. B.’s children. The then holder 
ot the pr(5perty did not die till 1846 :— Held 

*>10 children 

ot 1 . B., that this letter was not admissible. 
JjK 

declarations by members 
01 the taniily terminates with the commencement 
ot the controversy, and the termination of this 
ailnussibiity is not effected by any Imowledo-e 
or i^morance on the part of the declarant of the 
existence of that controversy ; nor is it affected 
by Its being shewn that such proceedings were 
iraudulcntly commenced with a view to exclude 
the possibility of any such declaration. SlicMoi 
v.Pm‘w42Sw.&Tr.I70; 30 L. J.,Mat.217 ; 6 
J™- (N.s.) 1163 ; 3 L. T. 592 ; 9 W. E. 28.6 
The eommencomeiit of the controversy, and 
not 01 the situation from which it springs", is the 
commeiicement of the lis mota and terminates 
the admissibility of family declarations. A de- 
claratmn made expressly with a view to a 
proimbie future conte^^ is admissible quantum 
■ valeat, ■i'A ■ . 

Not s(.), however, when made in a prior cause, 
on the same subject-matter. A prior cause car- 
lied on between the same parties will not bo a 
iis so as to exclude declarations, unless the very 
point subsequently in dispute, upon which it is 
sought to luing such declaration to bar, was then 
in Jitigmlion. I/e 

A., in 1798, died possessed of property which 
many years afterwards B. commenced a suit to 
recover In 1709, a relation of B, made a decla- 
ration, the effect of which was to shew that B 
vuis the heir and next of kin of A. Held, that 
tins declaration was not receivable : as the lis 
mota, or the commencement of a controversy, 
must be taken to bo the arising of that state of 
facts on which the claim is founded, without 
V. JBcaucliamjy, 6 Car. & 

It is a rule of evidence that the declaration of 
deceased membm-s of the family, post litem mo- 

otf anterior declarations 

aie little to be regarded, unless corroborated by 

c^BirrTtTio. 

f ^ person leaves his native place and goes 

TO another place to pursue a claim to an cs+ate 
situated tlicre, and on his return tells cervain 
ft P persons connected 
pursuing his inquiries ; 
rt . are not admissible evidence. 

Zovat Peerage, 2 he, 30 App. Cas. 763— H.L. (Jr.) 
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Beclaration remembered after Action. 1 — Slight 

declaration of de- 
ceased peisons said to have been made^ before 

litigation has 

ansen. Such evidence is usually ^ven with 

s^Mect to no worldly 
sanetiom Wedh v. Haycoclt, 19 Beav. 342. And 
see cam ante, cols. 533, 534 


iii. .2<b?* n-hat Purpose. 

To Prove Legitimacy.]— General declarations, 
or Gie answer of a parimt in chauecry, are good 
evidence, after tlic death of such parent, to prove 
that a child was born bolbre ninrriage ; but not; 
to ]irove that a cliiUi born in wedlock is a lias- 
tard. Goofhvriglit d. Stnrus v. Jlhuss, (.?ow}). old. 

The declarations of an illegitiniatc meinbcr of 
a family resficeting his ilJegiiiinate brothers, are ' 
not admissible as reputation. Poe d. JPtmford 
V. Biirton, 2 M, k .Kol). 28. 

A.’s title to ])ro])erty depended on his beim»- n, 
child of the marriage of B. nnd C., and the'rc- 
preseiitativo of a trustee conveyed the jinqxu'iy 
to him by a deed reciting that ho was such chipr: 
— Held, that the deed was evidence of B.’s legiti- 
macy, aitliough. the suit did not relate to The 
property, and the parties to it were not parties 
to the deed. Slancy v. Hade, 7 ►Sim. 595 : T 
Myliie & C. 338. * . 

In an administration suit, the only question 
before the jury was whether D., througlP whoni 
the defendpt claimed, was legitinade. The de- 
fendant, after jirodueing pritna Facie <!vidimee of 
the legitimacy of IX, tendered his declarations 
ihe idaintiff objected to the admissihilitv of 
these declarations, and tendered evidence' on' tin*' 
voir dire to sliew that declarant was not a, mem- 
ber of the family. The <*ourt being of opinirui 
, that the defendant had made out a prima, Facie 
case of <leclarant’s legitimacy, admitted the 
! evidence of the de(*larations, and rejected the 
' on the voir dire tendercfl Iw plaintiff. 

to L. Mat. 70 ; L, li, 2 i.\ 

P. died intestate, and the Grown <9a,imod hfs 
property on the grounfl that be was iliegitimatm 
llie evidence which wais .reliccl on to prove 
lUegitimaci^' was (1) declarations made ami 
letteis wntlen by P. whilst alive, asserting his- 
owmllcgitiinaey ; (2) absence of proof that' the 
man whom P.'s next of kin asserted to ho V 
legitimate father was alive a,t the date of 
conception ; (3) family tradition and admissions, 
w <i3uimingthe projxaiy ; — 

Held, 0) that declarations made by a deceased 
person before, his tleath as to his own illcgitimacv 
I were admissiW (2) that it .lay on 

the claimant to prove that the man asserted by 
her to be the father of P. \vas alive at the <Inte of 
1 . s conception, before it was necessary for the 
Grown to prove non-access by tha,t man to Ik’s 
mother at tha.t date : and (3) that family rrmlitioiL 
was admissible to corroborate P.’s declaration as. 

K“:Soi 

mothci that the child is a bustard are ndini4ihle 
as evidence of her conduct, although she could 
not be alluwed to make such statements In the 

Deolarations by a repute,! father anitainod in 

tehmobS letters written by one (if his daiiLfhler.'- 

m hi« name ^ and under his ,lictati„u wele 
admitted as ev i< ience after Ids deatli of t.iie < late of 

tbft’ ‘‘‘Imfesible to sliew 
that a legatee was a godson of the testeto 
Sresori/, In re, 34 Beav. 600 testator. 
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mtiiral^ Son.]—On fni ij^ue ^vl,et]icr the as to defemlant’s age are admissible. Scrnble 
pbuiiliil \\ a,s tlienatmai soiiof j-I C.., dcclarations per Patteson, J., tlicj are not. Flag y. Weddrrl 
of the brotbcT ol H. C. were tendered as eyidence hime.lllj JOB 4-j 
of the relationship between the pkintid: and ' * '* 

If. (.;. :--~Mcld, that such declarationsdid notfnll Beath,]— Where a witness deposed that 

within tlK‘. ex.eept,uni winch admits declarations she had received a letter from her niece A 
oimnenihersnf the fainily in eases of pedigree, relating the fact of the death of A.’s father 
f V, 32L. J., Mat. (which was material to the issne in the case), 
10.) : b jj. 1. 01 ; .11 W . h.oOO. and that the family repute foiiiulcd on that letter 

Birth aiiATiMth 1 -A omJ p ...n..- • i • ■^*’® ^^^^her was dead Held, that as 

ISOC. niKl U.. tlK^r'iliiOiiinAvn* W « question of 


ISnn -inO Ihr.h' /hmtTlOnv .x-oc 1-.-, • H t V x u iJS uuiv cWUniSSlOiC 111 01108X1011 Ot 

\ and ll were ( ea< mu her * i Pfhgree, the evidence .should have been rejected* 

A andi.. vuc dca h and iheic vas evidence that Palmery, Palmer, IS L. K., Ir. 10?— C 4 
after the birth of U., B. had stated that she had -u. xv , xi. i. .. v.,. ..i. 

had a, son, who was older than C., and had died t, -n* . 

before the birth of the latter. The Christian boundaries and 

name of the son could not be ascertained, and Easements, 

there was no other evidence of his birth or death : P^^lic or Private Rights.]— Plvidence of repu- 
— .PI old, that B.'s statements wore admissible as a Nation is admissible in questions relating to 
declaration by a deceased jicnsonon a question of of public and general interest, notwith- 

pedigree, that tlie death of the son of A, and B., standing that matters of private interest may 
though his cliristian name was luiknoxvn. might also be involved in the inquiry. Peg. wPedford, 
be })resuiue(l to liave occurred between HSOb and El. k Bl. ; 8 C.L.K. 442 ; 24 L. J., Q. B* 
1811, and that a grant, of administration should ^ Jur. (k.S.) 208; 3 W. B. 205; 6 Cox, 
be made, ileseribiiig lum by bis suriuiine witli his 

Christ lan iianie in Itlank. Thampmui, In. gainh i>J\ '^Jl'J]orcTore on the trial of an. indictment against 
5<5 L. P. hJ ; 12 I*, j). 100 ; 57 Ia. 37H ; 85 inhabitants of a county for the non-repair of 
W. .11. 8S4. ■ a Lridge, |■oxv]l]cllthcv pleaded that A. was liable* 


h. deputation as to Boundaries and. 
Easements. 

Public or Private Rights.] — Plvidence of repu- 


christian iianie in blank. 'Ihampnon, J)t goodn of, PhercTore on the trial of an. indictment against 
5<5 L. P. bJ ; 12 I*, j). 100 ; 57 Ia. 'P. 878 ; 85 inhabitants of a county for the non-repair of 
W. .11. 8S4. ■ a Lridge, to xvhicli they pleaded that A. was liable 

.y. 4-u -1 \ • 1 , t ^‘‘dfone tenune to repair a jxwtioii of the bridge,. 

^ biye Birth. !•— .An i>siic‘ bad liecn directed to evidenceof reimtation that A. ami Jiis predecessors* 
inquire wlituLier a chiiii was horn .alive or not. were liable to rep.air that part is admissible. IK 
.At the ti ial i'\ ideiua' vas re('ulved (►!. declarations In tlic ease of a jiiiblic right, in proof of usage 
nmde h'v e.ei tain imanb(a's ot tlie lainily shortly traditional evidence as to it is admissible ; alitor 
a-tter the death of the child Held, upon a in case of private rights. Wlflinelly. Oartlimil 
mouon lor a,^ new trial, that the. evidence was (> Term Ke}). 888 ; 1 Esp. 824; 8 K. .li. 218. 
propieiy re(‘<‘i\<‘d. Tin* point of imjuiryrespcct- 


ingHhe adinissibility of siu‘h {>vidence is not the 
exi.'^temui of a. slate of facts out of which a. c.laim 
has ari.'^eii, hut. the cxi.-'-ftMice <if a controversy or 
dispute rt'spec.ting that claim, ('I'lie ease of 
Walher v. dKanehamjt d Car. A H 

552, <a)nsidered'). JleUhj y. FlhgerahL 1 Dr. 
122 ; d Ir. Veg IL 885, ‘ 


he Boundary of Manor,] — Evidence of reputation* 

is admissible as to the lino of boundary of a 
or 'f'vThted manor. iJoec], Polenworth y. Sleeman, 
of 8 {}. B. 21)8 : 15 L. J., O. B. 888 : 10 Jur. 558. 
p^ The seaHiore between high and low water may 
liart fj the adjoining manor ; and where, by 
an andent grant of the manor, its limits were 
not ddined, modern usage is admissible to shew 
In that such sca.sliore xva.s part of tlui manor. 


Marriage Iiicompiete Declaration.] — In that such scasliore xvas part of the manor, 
qiustions of pedigivc, tlu* cii’ciimstanee that a JPauforf- (iJahel) y. Sic<(nmi (hnjovafion.Z 'F aX, 
<lo<*uiiu*nt. containing a, reh'vant declaration by a 118. 
dec('ascil declarant is not raanplete for its jirinnirv 

purpose di)es not .atVerd die adnuNsibility of the Tenants and Others.]— In an action 

declnrat ion. 'riius, wIu'omIh' ( piest ion was one the lord of a manor against the oxvner of a 
as to t he niarriagt' nf A. and Ih, both tlccease<l, a i’^‘C‘t.bol<L estate within the manor, for breaking' 
declaration by A. that \\ pji.ssod as his wife eon- t.mtcring his close, the question being whether 

tsiincd in a diuft will in A.'s handwriting was c^lose was part of the waste of tlie manor,or 

hell admissiliU', alt hough siicl'i draft will wasnever adjoining estate of the owner of 

executed i>y A. Lamherl. In re, 5d L, J., Ch. liic fi'oehold estate, it appeared that there xvero 
122; r>d L. 11 15. many lands and tenements lieki of the manor. 


5d L, J., Ch. 


Only received in Questions of Pedigree— 


the freehold estate, it aj)peared that there xvero 
many lands and tenements lieki of the manoig 
the leiiants whereof in respect of tho.se lands had 
alwa3’'s exei’cised rights of common for all their 


Evidence of Infancy.]— Tin' defendant to an commonable cuittle on the waste of the manor :* 


acti(»n lor gitods sold, wcu'k done and money 
paid, si‘f'. up the dcfcn<‘(‘ of infam^y. In snp])Ort 
of this tleiVncc a?) a{hda,vii made by his fatfier, 
since (it'cc'ascd. in an c.dminisl rat ion suit, to which 
the plaint itr in this action was not a. party, con- 
taining a statement by tla^ falla'r as to the jdace 


work done and money Held, first, that the wa.nt of evidence of acts of 
of infam*}'. lu snp])Ort enjoyment of the rights over the close did not 
avii made by his fatfier, atfeetthe admissibility of evidenciu J reputation, 
linist ration suit, to which lunratea {Earley. Me urllen, \v> Q, B. 7t)l ; H) 
U! was not a. party, con- L. J., Q. B. 888 ; bl lur. 1081) — .Ex, (ih. 

fat h('r as to the jdace Held, secondly, that declarations by deceased 


and dal of tbe defendanrs bill fi, was teiiden'il, residents in the manor, not being teimnis of it, 
and r<u,'.eived in (oldcnee : — Jlchl, that, sutdi a were not inadmissible on the ground that they 
(lc(daraii<m w.as only n.'c.i 'ivablc in ({ucstions of ]>roceedcd from persons who had not competent, 
pedigree, ami that ms such quest inn was ra,ise<{ in knowledge upon the subject. 11). 
this I’usc, so t hal, the c.asc <lid not* fall within t ha, t Meld, thirdly, that (leolaratiorts of deceased' 
exeepthm to the gcncml riih* as to tlie inad- tenants of the manor who had exercised rights of' 
misHibilily of hearsay livalem.'e, Painea v. <x>nnnon on the waste of the manor, that the; 
(rul/une, 58 ];. 8., Q. 11 521 ; 18 Q,. B, U. 818; close wa,s parcel of the waste, though not objec-* 
51 li.T. (M5 ; 88 W. H. <)9 ; 48 J . il 758—0. A. tionable on the ground that they proceeded from 
* Qumre, whetlunq to HU})i»ort, a plea of infancy, interested persons, were not receivable, inasmuch' 
deciaration.s by defendant’s father (Hinec deceased) as there was no common law right for every 
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EVIDENCE — AtlmuBiom, Declarations and Entries, 


tenant of a manor to have such right of common ; 
and that the many private rights of common of 
the tenants of a manor, who had such right by 
virtue of their individxial grants, and as incident 
thereto, did not compose one public right so as 
to render evi<.lcnce of reputation as to the 
boundary of the waste admissible, Ih. 

Commissioners.]— In the 13 Car. 1, a 

commission issued out of the duchy court of 
Lancaster reciting that the lords of the manors 
-of A. a;iid C. had petitioned the Crown, shewing 
that the boundaries between their two manors 
were uncertain, and that suits "yv'ere likely to grow 
thereout, for preventing whereof it directed the 
•commissioners to repair to the spot and impannel 
a jury for the purpose of setting out the 
boundaries. The return stated that the com- 
missioners had inquired into the matter, being 
attended by the parties interested, and that a 
jury of the body of the county had been sworn to 
inquire and a true verdict give concerning the 
boundary, and thereupon the commissionei's set 
out the boundary ]jy marks and stones :~Held, 
that this was a proceeding in the nature of a 
verdict before a court of competent jurisdiction, 
and therefore admissible in a question of manorial 
boundary where reputation was admissible, and 
that it was not to be excluded on the ground that 
it had taken place post litem motam, or because 
it did not appear that any decree had been made. 
Mriscoa y. 3 N. & P. 308 ; S A.& E. 198 

7 L. J., Q. B. 1482 ; Jur. 682. 

Parts of Manor.]— Beputation of lands 

being part of a manor and copyhold is good 
■evidence. IJiw d. Jomv v. lUohards, Peake’s Add 
€as. 180 ; 4 R. B. DOl. 

In order to prove that a particular piece of 
land IS part of the wastes of a manor, acts of 
■ownership upon another piece of land lying along 
the same highway, but not continuous with the 
locus in quo, are admissible. Siwpwu v. J)e/id'U 
18 C. B, 831 ; 2 Jur. (N.s.) 642 — Ex. Ch. ’ 

Traditioi lary reputation is evidence of boundary 
between two parishes or manors, and this though 
the old persons deceased making the declarations 
■claimed rights of common on the respective 
wastes which might be enlarged by such evidence. 

V. 14 East 331, n. ; 12 B. B. 

A42. And see Freema}i v. Phillips, 4 M. k S 
■486 ; 16 B. B. 524. 
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some evidence that the laml on one side of iho 
existing stream Ixlonged to the county on that, 
side. Ford v. Lary, 2 E. k 351. 

Entries in Book of Owner,] — In ejeci- 

meiit to recover a house ami pi’omises form i rig 
part of twenty-two aeics of land alhigvd to ho 
parcel of the manor of U., the lessor of tin* 
plaiiilitf, who sought to trace his title through (1. 
in order to prove a lease to 11., a-iid assigiumiits 
by the latter to l\, and by P. to (k. and tiiat (lie. 
land in question was parcel of that nmnor, 
tendere<l in evidence an aTicient ])Ook, hium] in 
the muniment-ruoni of the family to wliom, 
at the supposed date of that book, the rever- 
sion of the manor belonged. This bt)ok, amongst, 
other entries and receipts contended to he in flui 
handwriting of a person suggested to be the 
steward of the property, contained an entry 
dated 1610, which puri)orted to be a memomndum 
of the terms of certain leases and deeds. It 
commenced with a lease from 8. to H. from 1576, 
for fifty-one years, of land, iiiclii<h'ng the premisijs 
in question, describing thorn as pared of the 
manor of H., and stated the recitals of tliat lea,s«* 
as shewing tliat the lord of the manor of 11. had 
ill 1559 granted a, lease for one Imndred years to 
L., and that L. had underlet to S. d’lu* entry 
then added that H. had as.sigmid to P., and P.’s 
widow to 0.. who claimed ten years vet to come 
in the premises. There was no proof, Imieptm- 
dent of the entry, of the existence of such a 
lease from S. to H. Held, tlmt the emtry was 
not admissible upon the ground of re])iitation, 
nor as an entry made in the cour.se of hiisim?ss, 
nor as secondary evidence of the lease of whieli 
it purported to state the effecd. Wlftnunh \\ 
Podivich., 4 H. L. Cas. 425. Atlirming 6 
601 ; 20 L. J-., Ex. 297 ; 15 Jur. 778-Mx. (’h. 

Two Estates.] — Evidence of re]mtat{on of a 
boundary between two estates was j-ejee.tetl 
aiofhie.r V. Chajman. 14 East, 331, n. ; 12* B. B. 
543. 


Estates in Parishes.] — On a question of 
■boundary between two estates, if evidence has 
■been given that the boundary of the estates is 
the same as that bel ween two hamlets, evidence 
•or. reputation as to the boiuidaiy of the hamlets 
mav be adduced for the })urpose of proving that 
-or the estates, and the jury may be desired to 
take into consideration the latter evidence if 
they are satisfied with the first. Thomas v. 
•Jeahins, 1 K.A; P. 587 ; 6 A. & E. 525 ; 6 L. J , 
B. iJ. 163 ; 1 Jur. 261. 

Where, in trespass, the question was, whether 
certain land was in the parish of A. or parish of 
the land m B. being tithe-free Held, that 
ancient leases granted by the ancestor of the 
p.unntifi:s landlord, in which the land was 
desenbed as being in the parish of B., were 
admissible as evidence of reputation that the land 
parish. Plan-ton v. Dare, 10 B. & C. 
17 ; 5 K. k By. 1 ; 8 L. J. (o.s.) K. B. 98. 

Boundary of Counties.]— Reputation that a 
river was the boundary between two counties is 


— Reputation as to Facts.]— To an action 
for cutting down and converting trees whi<j]i t}u‘ 
defendant justified as growing upon his soil ami 
freehold, the plaintiff re])]ied that tlui trees were 
his freehold and not the freehold of t]i,^ defen- 
dant; and this was held to lie jiroved Ijv shewim*' 
that they grew on a, certain woody licit fifteen 
feet wide, whidi sunmmded the pJa, in tiffs la mi 
but was umiivitled by any fences from the 
several closes adjoining, of wdiich it foniu'd part 
belonging to different owiiei-s ; and tliat, from’ 
time to time, the plaintiff and his ancestors, at 
their pleasure, cut down for their own use the 
trees growing within the belt ; and that the 
several owners of the different closes ineiosing 
the belt never felled trees there, tiiou-'h ihoy 
felled them in other parts of (lie same closes, 
and that when they made sale of their estates 
the trees in the belt were rujvcr value<i by their 
agents, because they were reputed ami eoiiHidered 
to belong to the plaintiff and his ancestors in 
several ownei-s ac(phes<;ed, Nlanlai/ v. 
JPhite, 14 East, 332 ; 12 B. B. 544. 

Evidence that the tenants of the defmidantV 
estate for thirty years and upwards hail publiclv 
and without interruption from the lord, ami with 
his knowledge, cut and sold the planteil wood on 
the estate in large quantities, is adniissiblo ; but 
GTiuence of reputation that the tonauts of the 
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EVIDENCE— 4*ni8s;o«s, 

defeiDhnifs estate Iiail rla,* n\e:ht of catting and 
sellinu’ plantcnL wood, is not admissildc. JilncMt 
V. LoHr,s. 2 :M. (S: S. 494 ; lo K. IL 824. 

Where a person, between lit'tv and sixty years 
ago, devi'^ed land to his son for life, reinahuler to 
his grandson for life, nanaiiuka' to the heirs of 
the body (^fthe gra.ndsou, remainder to the lessor 
of the plaintiff in tail; between wlioin and the 
<levisee in fee <»f the soi» the <[uestiou was whether 
the land in dispute, which had Ijcen occupied by 
the son in tiuj lifetime of the testator, was part 
of the entjiiled estate, or liad been ae(.juired by 
his own pin'(‘hase : evidence of reputation that 
the land laid belonged to S,. and was purchased 
of him by the tirst testator, is not admissible, 
though cou]jled with corroborative parol evidence 
that the land had belonged to B. before tlie occu- 
pation of it by the son. and also by a <lced of 
conveyance of anotlier farm in the same I'llace. 
from tile first testator to a younger son, about 
the same ])eriod, in which it was recited that the 
land tliereby conveyed had been then lately 
purcliased by the testatoj* from S. J)iio d. JXuhs- 
hunj v. Thouuf.s. 14 East, 828 : 12 U. li. 588. 

Sheep-walk. ] — Evidence of reputation is ad- 
missible. on a (|'iiesiion as to private rights, viz. 
whetlier a place is or is not parcel of a shec})- 
waik. v. LiPU'hs, 2 Chit. 58.“). 

Puhiic Eights — Common.] — Evidence of repu- 
tation is iidinissiblt; to [)r{>ve a right of common 
))ur cause de vicinage. Prifrhard v, PmcelL 15 
L. J., Q. B. 185: 10 diir. 154. 


Deda/mtionB and Entries. 

as to a prescriptive right of digging stones on the 
lord’s waste, annexed to a particular estate, is. 
admissible. Two judges against, two : but one 
of those who held the affirmative tliought ir 
required other ei,ddence of the right to be Hrst 
laid as a foundatiiiii : it seems, how'ever, tbat 
such evidence may be given as to a particular 
custom, thoiigli not as to a private prescription : 
by three to one. Jl'orewond v. U^ood, 14 East., 
327 ; 12 E. E. 537. 

Fact — Inference.] — Indictnient for ob- 
structing a highway. A" witne.ss .stated, that 
about forty years before a deceased occupier of 
land over which the road passed, planted a willow 
near the road. The witness was-tbeiii asked what 
the oecu})ier said when he planted the wallow. 
The witness answered, tliat the occupier said 
that lie pianfed the willow to shew wliere the 
boundary of the road was \vheii he wa,s a boy : — 
Held, tbat the statement of the occujjier was not 
receivable, on the ground that it was evidence 
of reputation, nor as a declaration a(^com])anyirig 
an act done, nor as a declaration against the 
interest of the jiartv making it. /f/v/. v. 

2 14. ck P. 484 ; 7 A.\k E. 550 ; W. W.'& I). 824 ; 
7 L. 8 ., Q. B. 4, 

Tolls.] — An old deed between a public body 
claiming tolls, and others liable thereto, regu- 
lating the airioimt of payment, is evidence in the 
nature of reputation of the existence of the toils. 
Brett V. Beale.s\ M. tk M, 416. See 31 E. 11. 
744. 


Trespass (.[uare clausum fregit ; ])lea of pre- 
scriptive right of common over the locus in quo 
at ail times for his cattle levant arnl couchant ; 
replication prescribing in right of his messuage 
to use the locus in quo for tillage with corn, and 
until the taking in of tlie (roni, to lioki and 
enjoy the same in every year : — Held, that many 
persons be.sides the defendant having a right of 
common over the locus in tpjo, evidence of j*epu- 
tation as to the right claimed by the plaintiff 
was admlssildo : a foundation being hrst laid by 
evidence of the enjoyment of such right ; and 
that the])hunti.lfs right might legally exist as a 
quaiili(‘.ation of the defendants riglit, and was 
not rejnignant to it, BccZ'.v v. Sjrddic, 1 'M. »k S. i 
8B0 ; 14 E. 11. 548. 

— ^ — Free Warren, ] — Eeputation is admissible 
evidence of a claim of free warren by jirescrip- 
tioii over an en.tii-e manor. Cnrnarron i^Earl) v. 
rniehm. 13 M. A W. 813 ; 14 L. J., Ex. 283. 

On the .same ground, the doclamtions of de- 
ceased copyholders, as to the existence of the 
franchise over all the ci>pyholds. is admissilde 
fur the like jiurpose. Ih. 

Mines and Minerals.] — Tqion a question 

whether the loi’d of a manor was eutitlerl to the 
coals uiuier a freehold tenement witiiin the 
nmnoi’, it is comp<‘tcnt to him to shew by parol 
<ivldence iliat there was a known distinction 
within tlui manor between old and new land, 
and that in fact the plaintiff’s lands lay within 
the boundaiy of the ntiw land ; and also to shew 
by cA'idcnce of general re])iitatioii, as well as 
acts of taking coal under the lam Is of other 
freehoklcrs within the same boundary, tbat the 
right to the coals under the plaintiffs lands was 
in the lord. Barnea v. Maivmn, 1 M. «k B. 77 ; 
U E. E. 897. 

Qmere, whether general evidence of reputation 
YOL, YI* 


Repair of Roads.] — A document drawn up at 
a meeting of the inhabitants of a townshi[>, and 
signed liy them under a resolution to resist the 
repaij's of a mad, is evidence of reputatiom 
Ba rnteleiff/h v. Jidnifio?i, 3 14. k P. 288 ; 8 A. tk E. 
09 ; 7 L. J., Q. B. 172 ; 2 Jur. S89. 

Landing-place.] — On an issue joined, whether- 
a certain place situate on the bank of a river is- 
a public landing-[)lace for all the king’s .subjects, 
evidcm'c may be given of reputation that it is- 
not a public landing-place. DrhdiuMter v, 
Porte>\ 7 Car. k P. 181. 

Ferry.] — A right of ferry is a matter in which 
the public are intei-ested, and as to which, there- 
fore, re[)Utation is evidence. Pini v. Cnrelt^ 8- 
M. k \V. 284. 

Custom of Descent in Manors.] — Eeputation of 
the custom of a manor, that, in default of sons, 
the eldest daughter, and, in default also of 
daughtei's, the eldest sister, and, in case of the 
deatii of all, the descendants of the eldest 
daughter or sister respectively of the person last 
seised, should take, is proper to be left to the 
jury, to [irovc the existence of siudi a custom as- 
applied to a great nephew (tlie grandson of an 
eklest slstei*) of the person last seise I ; .although 
the instances in wliich it was proved to have 
been put in rtse, extended no fintluM* than those 
of the eldest daughter and eldest sister, and the 
son of an elde.st .sister. The exi.stence of such 
extended custom in adjacent manors seems to- 
be no evidence of the custom in the particular 
manor. d. Foafer v. Simen. 12 East, 82. 

Eights of Chapel.] — Upon a trial where the 
question was, whether the chapelry of Bt, H. 
was a legal parochial chapelry : — Held, that tlie 
I .statement of a witnes.s that he had lu^ard from 
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Eeputation of Fact.] — On un issiu^ i,(> try 

wbctlier a farm modus of '!/. Ib-v. Hd, \va,s paya.ble 
for a certain fanm a fornu'.r o(‘cu])ior of tlu‘ farm 
caiuiot 1)0 ask(Ml what he has heard Ids tjee(‘as<‘d 
fatlun* say respeciiue; tliis modus, altlioiie^h In's 
father had also oceupied tlu* farm : beeause (his 
would be evi<lerme of ihe, r('})utal ion of a. fuel. 
jlh/As' V. .Msv/.v fh//e//r, (Kvfo)'(L 7 ('ar. k V. 2SL 


f<)nr townships and another parish came to the 
ehapelry was adnussible, inasmuch as the rights 
of the chapel in question were sufficiontly of a 
public nature to make reputation admissible, 
{Wrr V. o Fx. tU) : 19 L, J.. Ex. 2f9, 

.i\n allegation in an action for a false return 

a mandamus, of a custom of payment by the 
cha[>elwardeus of A. to tlie chundiwuirdcns of ?»., 
may be siqiported by evitlencc of a custom of 
])aynient tt) ofticers acting only for the townshij) 
of B.. not co-extcDsive with the parish of B., hut 
who have always been described as the ehxirch- 
wardensofB. Steady. .Heatodi,-^ Term Kcp. (569. 

Several Fishery.] — In an action for injuring 
the plaintiff’s reversionaiy interest in a several 
iisluny in an estuary of the sea, and in the soil 
of the bottom of the sea, both in the possession 
of F. as tenant, issues were taken on the plain- 
tiff's right to the fishery and ownership of the 
soil. The controversy was, whether the soil 
belonged to the })iaiiitiff or to G. The plaintitf 
gave in evidence proceedings in an aetlon by F. 
sxgainst G. Gne coxint in such action was, for 
injuring F.’s fishery by tearing up the soil. 
<iesoribetl as being the soil of the now plaintiff, 
and tlxereby rlestroying fish. To this there was 
a plea of not guilty. The amount of damages 
was referi'ed, and the arbitrator axvarded nominal 
damages. It wasproveil that the aed (ami plain eel 
of in that, action was c;ommitted in part of the 
same estixary, and that the soil there was claimed 
liy the same title as the soil which was the 
subjeett of the p resent action, and that the defen - 
riant in the ]>resent action became tenant to G. 
subsequently to the award. The proceedings 
were admitted, and the plaintiff had a verdict : 
— Held, that they were im}xroperly admitted, the 
award not being exadence of reputation, and the 
])ro(‘,eexling.s not being admissible for the plaintiff, 
xvho was !Jot a ])arty, or shewn to be privy to 
F., thoixgh the defendant was privy to G. lih//- 
man (Ladf/) v. MaeltenSe^ o El. & Bl. 447 ; 27) 
L. J., Q. B. 44 : 1 Jur. (n.s.) 1015 ; 3 W. R. 626. 

Non-existence of Eights over Waste.] — The 
lord of a manor contracted to sell part of the 
waste, and fxirnislied a statutory declaration that 
to the best of his information and belief no copy- 
lioldei’ or fi-ee tenant had exercised any right 
of c,ommon for forty years and upwards, and 
tluit he did not know or believe that any copy - 
holder or free tenant existed, and that no qxiit 
rents had been piiid or services rendered or court 
baron held for forty, or, as the declarant believed, 
for sixty years and xipwvards. The means of 
knowledge of the declarant were not questioned ; 
and he offered to add to his statutory declaration 
a statement negativing the existence of any 
commonable rights over the waste : — Held, that 
the title couhl be forced on the purchaser. 
Bridget and Mediae : h Contract In '30 W. R. 
539. 


i. Reputation, as to Individuals, 

Character.] — In an action I'oi’ falsi^iy n'pre- 
senting that W., a tradesman, was inisiwurthy, 
the defendant called as a wiiiiess his (v)u liter- 
man, who was acqxiainted with rbe t!'ansa<‘t ions 
between the (lefendant and AV., and asked him : 
“Was W. at the time of the re})res(mtat ioxi 
trustworthy, to yoxxr belief?” 4'he. dehmdaut. 
also called fom^ tradesmen of the same towmxvho 
were asked as to the general reputation ef \V. for 
trustworthiness : — Held, that t]u‘ evidiaice. was 
admissihle. Sheen v. Jin injndead. 2 H.«S; (\ i<>3; 
32 L. J., Ex. 271 : 10 Jiir. (N.s.) 212; 8 L. T. 
832; 11 W. R. 734~~Ex. Oh. ' ' 

Action for a l.ilK‘1 alleging tliat the plaintiff, a 
theatrical critii'., liad t‘n(l{‘a,vourt'd to extort numvy 
by threatening to ])uhlisli defamatory matter 
concerning a deceascyl actress. Defeiiei' : that 
the allegation was true in suhstan<‘e and fuel : 
— Held, that evidiaice of rumours before the. 
juiblication of the lilnd that tlie plaintitf had 
committed the offences cliarged in it, and 
evidence of particular facts and cinamistanees 
tending to shew the mlscondnet of th(‘ jilairdiff 
as a theatrical criti(‘,, could not he admftt(‘d in 
reduction of damages. Seott v. Stfuipnan, 5i 

L. J., <}. n. 3S0 ; s't}. B. 1). 4t)I ; 16 L. T. -112 ; 
30 W, R. 541 : H) 4. P. tOH. 


Sanity,] — Evidemr of the general reputation 
of the insanity of a. peison in the m'ighhourhond 
in which he ivsided is inadmissilile to prov<‘ that 
a person was cogni.sint of that fa(‘t.. f/eeen.d(fde 
V. Bare, 20 Beav, 284. 


'jjutat ion is iruuhnissihle 
(hlelongh v, Snu/fh. 15 
H8. 


Settlement Cases.]— Hearsay evidmute of the 
declaration of a dect'ased father, as to tht* plata* 
of birth of his !>asta.r(i (‘hild, is not admissihit* to 
l>rove the birth-sett Jmmmt of sueli child. Ber 
y. Jlnth. 8 East, 539, S. P., ileg. \*. ICelnvorih . 
X G^, .k I). 597 : 2 Q. P^ 17(5 ; 1 1 L. 4., M. G. 34. 

Evidence of the dc'chu-ation of a. d<‘cease(l 
])aren1 as to the })lae.e of hirtli, or pIma* of 
baptism, of the child is inadtjiissible. Jltder 
V. Jfalhon. 8 L. 4. (o.s.) M. (h 127. 

A pauper’s stafenmnt of what, lu* has heard 
and beli(5ves as to the ])iaee of his birth, is within 
the rule excluding luatrsay evidence, and insuffi- 
cient to sup])oi't an order for liis removaJ. Hog. 
V. Lgdoard St Laweonee, 1 G, A D, HH ; il 
A. & E. 616 ; 10 L. J., M. U. 147 : 6 Jur, 32, 


Farm Modus.] — Evidence of re}>utaiion as to 
the payment of a farm modus is inadmissible, on 
the ground that liearsay evidence is not admis- 
sible on a question of private right. And thero- 
f{)rc, and in obedience to tliis rule, the evidence 
of old persons, who deposed to having heard their 
parents and relations, and other pm‘.sons, since 
<lead,^ state that a certain fann modus wns pay- 
able in respect of a partlcxilar fann, was rejected. 
Lonsdale v. Younge, 58. 
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:i EXTJilES. 

a. Of Deceased Persons G-eaerally. 

Admissible for wbat Purposes.] —When twx 
ill the liiUKhviiti iie* of a tleceahscd ])eryon is 
|iiin.ia laeie a,e:aiiist Ills iiiterest, it is admissible 
as evidiaiee for al] pnr})oscs. iiTespectively of its 


I a question -wlicther it was intended as a gift, 
i an entry in the testatuEs book, made ]>Gtween 
i the periods of the execution and the t.lciivery, 
i is admissible evidence. Ilyh v. 1 ,]a,c. d 

an I Walk, 234. 

Bill by executors on loss of notes nieiitioiieti 
in a list wnatten by tlie testator. Siu'h a Jiht not 
i-Uf^>^^.^i™{)La:Liveiyor n itself evklence of tlie firopertv, but left to 

-i't; iv it riis r;* \ 

■■TV'" of aj A person', own entry in books of account 

it.otS-r, r 0,1 njouths allowed, on imiuirios before the masrer. as evi- 

na , r 't Uf WW' ”1" P “ ' “ Ms lifotinic. Imt not 
*’ as cv idence, whether ; as original or ])ositive evidence of the f'i(*t 

or not , ,e efiect of it wlxeu admitted would tie i Lrfohfro v. mMe,, 2 Ves. 54 

to a,stablisli the existence of a debt due to the i 

tio tvi.i ,f , i.- Interest.]— Ill order that an admission 

iilninfittte thiV ^ admissible in 

dcfoid'inis 7, -.no f by tlie two : ovideiioe on the ground that it w.as against Iiis 

Jw f T-"! M 21)0 , iiiterost, it must luivu been actnally against his 

trusiit fn I interest at the time when it was made; it is not 

f I 7 J ■ Vte (lelxndaiirs, or one oi them, the sufficient th,at it might possiblv turn out after- 

omd md''" <>.k-nst his interelt, in 

ooi^lit on the Mock Exchauge toi' one of the i admissiun made bv a bankrupt in his statement 

(f w s’’ i- r'ai i ‘li: '^*''f‘r''t.iMssrs G.& lA i of affairs that a debt is .lul from him:“m,t 
ev'ideiK’'.. ■ 11 ent. ri r c , •" j Mter tiis death admissible evidence as against liis 
a V,incii7, of the firm of j assignee in bankrujitcy of the existence of ttui 

defendant • kri lfi'vi, particular dclit, merely because it might turn out that 

,.i , ■ 'Vi 'i‘' 7 ' ’ t- 1 ,'t‘tte‘d that the entry there was a surplus after paving the creditors, 

vas 111 the handwritnig of (E, tluit it was made 7j/V//v^yvf,v, 7ib‘ ToUvmaalif^ In. re 14 Q B D* 
by hmi ni the ordinary course of business .at the 415— C. A. r+ y. rs. iJ. 

transact ir!.‘,“ .Imllhit ilf ‘i' ihe I An admission of a debt, containcl in a bank- 

.Vil i i: IV ‘ H ^'‘“Mdgorot the hrm was ; rupt’s statcincut of his affairs made .after the 
in.idc up fiom the dav-bouk. contc’.oiicd tluTt, 


--T V.,i. lUU .III lU \Vit> 

imide up^ from the day-bouk, contended that it 
was admissible in evidence as a declaration made 
by a deceasetl person, lii'st, because it was matle 
nguinst the pecuniary intei'cst of the person 


commencement of bankrujitey proceei lings, is 
uot evidence as against Ids creditors of tlie exist- 
ence of a debt, even tliougli the staienient was 
vei‘itied by iiis oath (without cross-exarniiiatiou). 


peison • vei-mco oy nis (»arn (witiumt tuNiss-exaininatiofi ), 

maknp,^ d , and, secondly, because it liad been ; and he has since died. AVr/;/E paH<\ ToJlv- 
made ill tlie ordinary course of business : — Held, ! maehn, In r«\ 54 .L, J., Q. B. <Si) • 13 O B I) 7‘'d) * 

that It was not admissible upon the first ground^ h>l L. T. 37{; • 33 W B ‘>88 c' A "* * ' “ ’ 

mnkM i Pemdiar means of knowing 

Mien to the udviiutiige of tlie ; a fact, and makes a declaration or a written 
dcu.abe.) , nor upon the second ground, because ; entry of the fact, wliich is again.st his intei'cst 
It was not made m the perfonii.ance of any duty. I at tlie time, it is evidence of the tact, ns between 
ff rrt't odt df'EV’'- CM I)..55.S: 'thira persons, after Iiis deatli, if he’eouhi Iinve 

E .ti’,."? I V , ■ , I J^ecii e.'auiiincd to it ill his lifetime : nil, 1, tliore- 

. 7 I ‘I liorson, charging Inm- j fore, an entry made by a man-midwife in a Ijook, 

iit' ‘■‘■veil tliougii I of having delivered a woman of a eliild on a 
It .ippc.iis that die tacts stated m that entry | certain day, referring to Ills ledger in which lie 
»erc not known tii him ot his own knowledge. ! had ma<le a cli.arge for his attendance, whicli 
fmosv. w 7*ivr/A 1 C. 11. A 11. iilii; 5 Tyr. -45,4 ; j was marked as paid, is evidence upon Vn issue 
J. . 1 ., EX. ...p. as to tlie age of such child at tlie rime of his 

Bi ail issue a.s to Uie right of L. to a fishery, 1 afterwards suffering a recover v. /fwham v 
<.'iiiric.s ot a deceased receiver ckarging himself ! IUd(}W(itn 10 East, lOO : 10 li. Ik 235. ' And non 
witli tile receipt of rent from a sub-receiver, due \ folio whnj canen. 

the^ SLi]:)-recciver -was I The fact that the balance on tiie foot of a. 


oiiej, for fixing a net in the tlslierv. are evidence 
in support of L.’f^ right. Pnrfnd v. Xannon, 
.7 Ex. 1 ; 21 L. J.. Ex. 1. 

(./crtain variations in old entries of receivers’ 
.■aecoiints as to a manorial customary payment, 
extending over three eentvirics, and uniform 
in amount : — Held, to be no objection to tbe 
validity of i lie claim. Poanforl (bnke') v. Hmith, 

4Ex. 450; i<)L. J., Ex. 97: 

An entry by a deceased person sliewing (in 
cent radiction to a deed evidencing a I'ightfiil 
payment by iiim) that the payment had been 
made in breacli of trust to A., instead of to 
the trustees, is admissilde, to shew the receijit 
by A., on the ground that such entrv tendeil 
to charge the maker of it. Orretf v. Coi\sni\ 
:2l Bcav. 52. 

A bill of sale Jiaviug been executed by a 
testator, and su])se(piently delivered to A.," on 


debtor and creditor aecoiiiit is struck in favour 
of the [larty having made the entry and since 
deceased, does not prevent the entities in t.lie 
account from being admissible as enf ides against 
interest. Wknlnj v. Cadide, 17 h*. (hi;. R 
792— Ex. Oh, ; 15 \Y, U, 1183, 

An entry by deceased person, wiio had know- 
ledge of a fact, whereby lie charges iiimseJf or 
discharges another, npoii. whom he would other- 
wise have a claim, is adiuissilile in evidence, even 
though the party could not have been examined 
as to the fact in Ins lifetime, dkod v. Ace 2 
Jac. kk Walk. 489. 

Debt discharged by entry in the testator’s 
hand, that the debtor pays no interest; nor 
should he (the testator) take tlie princ.jiia] 
unless greatly distressed, and upon evidence of 
his circumstances. PJdrn v, Snddt.o Ves 350* 
5 Ik Ik CO. • 5 • , 
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All aiuiieut roli foiiiul umi'nig the niiiiiimeiits 
of a tnanor oontmiiiiig the reeve's account of 
moneys rei^cived by him on account of the lord, 
followed by an account of moneys expended by 
him on aecmnit of tlie lord, was tendered as evi- 
dence of a fact noticed in one of the items of dis- 
charge, for which the reeve took credit in the 
account. 'Phis enti'y was rejected on the ground 


person deceased evidman'. ii niiisl be proved not, 
only to liav(‘ bt'en nnnie in Hie regular emirse .d" 
busbicss, but to havi^ lieeii made at (be tiim* it. 
bears <late. oi* iinmediali.dy alleiasaol. A^/y/ v„ 
2 (hd(‘, 220, 

On tbc trial of an appeal agaiie>l an order ol' 
removal an entry in tlu' privat<‘ memorandum- 
bo(»k (>f a rleeeused master was omdei-ed to ivbnt. 


that it dill not appear on the face of the aeconnt |a settlement l»y hiring and x-ruei' tiv .'-hewing 
that the reeve gave credit for any sum apt died | that the^ servant had not lieen hired lor a \ear ; 
to the discharge of that iiavtieiilar item : — Held, i the sessions rejecti'd the (‘videmv i b'‘d. t hat 
tliat tlie evidfoief' \vn«; oivihuvUt vn’in/‘tY‘d d. ! the sessions weri' right, and that this (‘uiin 


that the evidence was properly rejected. 
Kiiif/lffl'e Y. XVrlv.s*, 7 C. ll. tho ; 'lH L. 


J., C. P. could uot be admitted as an mdry liy a <!oeeas('d 
12H. person against his inti'rest, or as an entry ]>y a, 

111 an action by executors against a son of ileceased person in the discharge ol sonu' <!u(y, 

their testator to recover money received by him or as a contract between the 

'^”'s father, the debtor side of the testators | van t. iXy/. v. II c/f//, 1- Q. P>. 1*>2 : d (?. A 1). 

: book, coiitaining eutrics of the receipt j d7() ; 12L. J., Q. 11 H'l : < dnr. 1^2. JAowiy/ v. 


fi'oin hi: 

account book, containing cnitrics of the receipt 
of iiiterest from the son, was held to he admis- 
sible in siip})ort of the iilainti-ff’s eontention. that 
the money bad been lent, and not given, although 
the right of the ])laiiitijEf without "consent to put 
in the otlier side, which contained no entries 
0[)|K).sed the advantage of the writer, was 
doubt fid. Ppr/,‘ v. JVc/g 21 L. T. (>7U ; 18 
W. 11 2h5. 

Paxol Eepresentation.]-— K.. now dead, 

a clerk to the plaintiff, suhniitted to the plaintitf 
a book containing entries in the handwriting of 
F., which charged E. with the reccii»t of interest 
on a sum owing by 11 and \y. to the plaintitf : — 
Held, that eviilencc could he given of E. s so 
doing, as of a jiarol represent at ion made by him 
against his interest. Xrftlcirrll v. M'fifwtL HO 
W, ]14()2. 

Against third Parties.]~-Aii account stated 
between a judgment debtor and bis creditor, in 
which tlie latter admits jiaymeiils on account, 
and a balance is struck off the sum due, eaanot, 
after the death of the parties, be made use of in 
evidence, as an admission ugainst interest, to 
])rove these ]>aymcnts against third persons. ; 
Fofifpr V. M" Mali Oil, 11 Ir. K(j. p,. 287. 

Hode—In Course of Duty.]— If an entry is 
aiirnissible as being against the interest of^he 
party making it. it carries with it the whole 
stateiucut. But if the entry is made merely iu 
the course of a maids duty, it docs uot go beyond 
those matters •whieli it was liis duty to enter. 
Peroii'id V. Xkihsoh, 7 Ex. 1 ; 21 L.' H., Ex. 1. 
iS. P,, Colpoian v. JPJlonh, 2 Mac. A G. HOO. 

A wi'itten memorandum of an aiTcst, a,nd the 
place where it occurred, made by a sheriffs 
officer, coiitcmporaneoiisly with cfficctiiig the 
arrest, sent immediately ‘to the slieritf’s "office, 
ami thei'c tiled in tlie course of business, is not 
admissible evidence of the, ])lace at which the 
arrest took place, after the death of the officer, 
in an action between third persons. Cliomhern 
V. JkviiaM-onh 1 C. M. & 11. 847 ; 4 Tvr. 531 : H 
J.. J,, Ex. H7H. 

An eiiti'y in the handwriting of a ilecoased 
person is not admissible when there was no 
duty inpiosed on him to make it, and when it is 
not against bis interest. ]\ eUti.r v. Welater, 
1 F. ck F. -Idl. 

Enti'ies made by a deceased jiersoii in the 
ordinary course of business, but not contem- 
poraneously with the facts entered, are not 
admissible. iJoo <i. A'hifflaJtD v. BeiisK. 7 0. B. 
45(1; 18 ''L. J.,X1. P. 128^ ■ 


illrii, supra, col. 54i). 

In an action to recover tin* balanm' onoonsign- 
ineuts of gootls liy the dcfcmlani. to the plaint ifH, 
to be soil in India, , it appeared that the transae- 
tion took ]i]a(‘c viva, voce bi'twcen him an<l P*., 
the managing clerk of the plaint iils, who earried 
on busine.ss in London, Livm’pool and (hleutia, 
11, who liad sinee died managed thiMf biisiiii'^s, 
at Lismrpooi. The eontention of the deirmfant 
being tluit tlu' Iransaetion was a sale and not a 
consignment, the plaint ill’s put in e'videnei* a, 
co])y taken by a inaeliine of a letter, which was 
lost, written in the (*ours(‘ of business by II to- 
the plaintiffs, giving an aeeount of the transac- 
tion, and inclosing invoiei's of the go<tds and a. 
draft of the defemlanl. And in order to prove 
tlie balance they pul in an aeeount euri’imt of the 
sales prepared from the account sales reeeivetj 
from their correspondents in India, which were 
lost : — Hidd. that the letter W“us Jiot adiuisidble, 
either as containing a deidarat ion aguiSist, 
pecuniary interest, oi- as ladiig tlu‘ imt ry of 
an act which it w'as the clerk’s duty Uj <!(»■ 
and to reconl Smith v. /Ho hoi/. 8 il tV. S. 157 ; 
H() L. J., Q. B. 15<): L. 11. 2 (). P>. H25 ; 15 
W. R. 4b2. 

Postage. ] — Xeit her proi if of a a entry made 

by a deceased jierson in the (U’dinaiy course of 
business in a ])ostage-book of a letter to b(‘ poNted, 
nor ])ro()f of possession by the deceased pei'son 
for the purpose of post ing, is siillieient eviilence of 
postage. lioivJiiioL'i Y.J)r IVvv7//, 1 Lab. <k, E. Bt. 

Of Person who if Alive would have been a 
Competent Witness — Scots Law.] — By tlie huv 
of hicotlaiid statements of a deccai-'cd person in 
relation to facts, which must presiuna,biy have, 
been within his ])crsonal know ledge, and as to 
which, if alive, he could have been examinerl as 
a witness, may after liis death b(.' reeiaved as 
secor.dary evidene.e through the medium of 
writing, or through the medium of a, living 
])erson wiio heanl the stati'ment. Where, theiv- 
fore, a member of the family \vriti*s a noti* in a 
manuscri})t book to the elfmi that lie lias sent 
original letters to a certain juirsou. and they 
cannot be found, the copies of such letters, the 
handw’vitiug, aud that the copies w’l're from 
original letters being [>roved, the note and the 
copies of the letters are. evidence of the truth of 
the statements witliin the writer’s personal 
knowiedgo. an<l a])pearing to be so by the letters 
themselves. Ltiiulmlalp Povnaiv, The, U) App. 
Cas. GU2--H. L. (Sc.) . • - 

So also a stateraeut, wiiebher oral or written, 


To make an entry in the handwriting of a [is not vitiated if made with a pur})ose, where 
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tlie object- an <‘)bvions and legitimate one, 
4imi one supporting and not discrediting the 
presumption of truth. But the statement of a 
•deceased jKirson is not admissible as evidence 
when its terms, or tlie circumstances in which 
it was nuulc, am sucli as to beget a. reasonable 
suspicion eitlier Unit the statement was not in 
at ‘eor< lance with the truth, or that it was a 
coloured or one-sided version of the truth : and 
tin's rule siiould be a[)plied with greater strict- 
ness in criminal cases. Ih, 

Tlie general rule of the law of Scotland is that 
licarsay of a deceased pers<m. wdio if alive would 
have been a. com])etent witness, is admissible 
cvideiice ; but if the fact to which the deceased 
testified wns such as he could not have had any 
special know’ledge of it, it is not receivable ; and 
this a])p]ies to written as w'ell as oral state- 
ments. Lotdt Prrratjc. Tho. 10 Ap[). Cas. 7(>H — 
1-1. L. (Sc.) 

Payment reviving Statute-barred Bebt.] — In 
iss-b a foreclosuiv* action was lu-ought by the 
representative nt‘ a moil gagee against the assignees 
•of tlm ('(juity of redenpuion of land mortgaged 
in 1S(>:>. and the epuity of redenpition in which 
Avas assigned to the defeialants in July, 187S. 
l\he only evidence that interest had been paid 
siiHie I87(; was an entry in the diary of the 
<UK-eased mortgagee of 50/. paid by tlie mortgagor 
for prineipal ami intcu’est. The date of the entry 
was September, 1<S78 : — Helil. bv North, J., that 
as the entiy woulil prove the revival of a debt 
then statute-barred it was an entry in the interest 
of the mortgagee, and eonld not be received, in. 
evidence in faA'our of his re[>resentatives : — Held, 
on appeal, that whetlier tlie entry wa.s admissible 
or not, it was not srdlieient to take tlie case out 
of the Stat ute of Limitations, because it was oiil}’- 
<nidence <*f a payment nia<ie by the imirtgagor 
after he laid parteiltvith his epiiity of rodenpition. 
Tins decision aiiiriued, not for the reasons given, 
Iw that, court, bur because, without pronouncing 
any opinion on. the question arising out of the 
Statute of Limitations and assuming the entry 
in (piestion to be admissible, there was no 
evidenct‘ to (jonmut the entry wit] i the property 
in cpicstion. yvwhouUl v. Smith .. 14 A])p. Uas. 

; <)1 L, T. 814— H. L. (E.) Anirming 55 
d’., t.b. 788 ; 84 W. B. (hHt— L. A. 

b. Particular Persons. 


action for the price of such coals. Bmhi v. Pmeee. 
IIM. &W. 778. 

To prove the delivery of goods in a shop of 
a trader, an eutiy made in the sho}) books by 
another, which a witness saw soon after it was 
made, and corresponding with the delivery 
which he also saw, is tantamount to an entry 
made by himself, and is mlmissiljle. Piyhif v. 
Stef] man, I Esp. ;128. 

A book kept jirivateh-^ by tlie tlefemlant, and 
made up from certain slips of paper, on which 
the daily traiisaetions of his business were entered, 
and there being no |>roof that these were accu- 
rately copied by him, is not admissiViIe for the 
defendant. Ptlisw Cotonc, 2 Car. A K. 719. 

Accounts betw-eeii master and servant, trades- 
men and shopmen, and bankers and (iustomei'S, 
may under siiecial cases and from the necessity 
of the case be admitted as evidence in favour of 
the party writing them. SymoiaJs v. Gadhjht 
and Cake Co., J1 Beav. 288. ‘ 

Shop books in testators band not evidence ; 
entries by servants, after tlieir death, allowed. 
(rhjmi V. Jkinli of Kiujlaml, 2 Ves. 48. 

Bankers’ Books.] — post, cols. 029 et seq. 

Connection of Entries.] — Where the plaintiff 
read in evidence an entry from tlie defendant’s 
day-book : — Hekl, that the latter could not be 
permitted to read distinct entries in tlifforent 
parts of the book, unconnected ivith the entry 
so read by the plaintiff’. Catt w Homurd, 8 
Stark. 8 ; 23 H. IL 752. 

The general rule of evidence, that if one side 
puts in evidence a document tor tlie purpose of 
proving part of it, the other side has a right to 
have the Whole put in, docs not a] iply to mer- 
chants’ or traders’ books of account containing 
entries of receipts and payments; and, therefore, 
if one side puts in such books of accounts to prove 
certain items of receii_)ts, that does not entitle 
the other side to put those books in evidence to 
prove pa,yments, unless the different items are 
so mixeci up together as to clearly form one 
timisactiou. Ileerv Y. Whitmo}‘(\2 Hrew.ASm. 
44(> ; 11 Jur. (N.S.) 722 : 12 L. T. 724 ; 18 W. II. 
918. 

Although an entry of receipts is good evidence 
of such receipt as against the person making it, 
an entry of payment is not evidence of such 
p ay m en t i n fa v our of s n cli pci ’son . I h. 


i. Tradesmen and Merehani^s. 

When deceased.] — A deceased tradesman’s 
bill for I’cpairs, witli his receijU theicou, is not 
evidence of the work having been done for the 
jHU'son c.harged, though tlie paper is found 
nmongst the other papei's of the person charged. 
JJoe d. (idtlop V. \’oa'Jeti, 1 M. A Bob. 21)1. 

So in cjcc.tmeiit by })al‘i^h officers to recover a 
iMittagc, entries in the books of a < I e<. cased trades- 
man of charges for tlie building of the cottage, 
whic-ii are then* stated to have been [laid by the 
lord of the manor, are not admissible on the. part 
of rlic defemlant, JJoo d, liaden v. Jturton, 9 
bar. A P. 254. 

Where it was the course of business for H., 
nne of the workmen at a coal mine, to give 
notiiie to Y., the foreman, of the eoal sold, and 
Y., not tjiaiig able to write, eiiqiloyed B. to make 
•cut lies of tile sales in a book a,t the time from 
his, Y.’s, information : — Held, that, H. and -Y. 
.being dea<i, the entries were not evidence in an 


i 


ii. Solieiforfi. 

Against Interest — Ordinary Course of Busi- 
ness.] — On a question relating to the rent paid for 
a })arlicuhir property, a sta.tement as to receipts 
from an agent, signed by a deceased priiu.dpal, 
is, as being against interest, etpially admissible 
ill evidence with a statement by a deceased agent 
as to receipts from a tenant. But a rent-roll 
signed, by a, ileceased solicitor who was paid to 
audit the accounts l)y testing the ai-ithmetic, but 
not by examining with voucliers the triitli as to 
alleged payments, is not admissible in evidence, 
either on the grouiul of a pecuniary interest, 
or on the ground < 1 ! the audit having been made 
in the ordiuarv course of business. J'lrlan v. 
3Ii)at, U L. T. 210 ; 29 W. B. 504. 

Entries of charges made by an attorm.y in his 
books shewing the time when a certain lease 
prepared for a client of his was executed, which 
charges were shewn, to have been ])aid, are 
j evidence, after the attorney’s death, to shew that 


a 



L) Last, 82 : 18 R. B. 8«L ^ | 

Entries in the hooks of a deceaseci attorney of I 
tne^ defendant tyere admitted as evidence for a 
I'dainliff in a hill of foreclosnre, to prove that 
the whole mortgage money had been paid to tlie 
detendaiit, and iliat there way jio nsury ; such 
eiitricH, thongh not against the interest of the 
attorney, being made in the usual 
business. Chirli v. Wilmot^ 1 Y. <S: 

Entries in a deceased solicitor’s 
h am I w ri ting ^ _ 1, , 

him, and executai by 
good evidence, 

870. 

Ent]'ie> made by a deceased at tor 
evidence* of business done 
Pal-JiifftoH, M-Clel. cV Y. 857. 

Enti'ies of a debtor a...: . 
the books of a deceased attor 

sible as evidence, 3 ’ ’ 

on the other side of tliej 
^Vhalcy v. (hy/i^slr, 17 Ir C 

YLB. 1188. 


Letters. j — A letter of a deceased si>!i<‘i{or 
purporting lo be written on bc'iialf of a ciicmf. 
is not evidence against liim, unless there is prool 
of the solicitor having acied in that, cliaracto- 


course of his I Indorsement on ITotice to Qnit.]~Y 
C, G. 0. 58,^ i was the usual course of practice in an ati 
books, in his i office for the clerks to serve notices to 
by I tenants, and to endoi’se on dnp] iconics ^ 
are, notices the fact and time of service.: 
ioiie_ occasion the attorney himself pre| 
0 serve on a tenant, took 
..^r with two others prep 
and returned to Iris <:>ffic( 


relatin. 


.. a deceased client care 
Itaivllm y. Ricltards, 2% Beav. 

j notice to quit to 
_ ‘ney are not | with him together 
by him. (rale v. | the same time. 

I eveiiirjg, liaviiig (rndor 
and creditor account, in j notice a menioi’andm 
^ ...emmey, are not admis - 1 it to the tenant, and 
nierely because there are items | to have been deli veiH^I 
. tr.earx'oiint tiiatareadnnhteiL on the trial c 
L. 11 . 782: 15 : attoriiey’s (leath, that 

i by him was admissibl 

Evidence as against Third Parties.]-[-r., u-Iio ’ 8 i L.". 

eniployed Mcssi's. B. as his vsolicitors. was in the ' 
habit of leaving moneys of his in their hands for , 
ijiyestmcnt for his benefit. In 1878 Messrs B 
who ha(i lent money of their own to Ah ami E .[ ' 
an migineoring firm, on a mortgage of certain i 
works, i-cjiaid themselves ll.noi)/.', part of the ' 
debt, out of the moneys of H. in theii- hands, i 
and in their liooks entered the transaction as a ' 
loan ' by H. to Y. and E. of ll.Ooo/. at 5 per i 
"I? iidercst being paid to him during his ! 
lire by Messrs. B. Messrs. B. became baukrupt, ' 
aiKl a summons was taken out by H.’s rcprcseii- 1 

totiyu, that she became, under ■(loclarations of I stark 4 (i> • isi' " 

trust by Messrs. B., submmrtgagee for 11.000/. I * ' ' B. U. oSo. 

and Interest, ot the works, or part, owner to tint, ■ ^ i 

extent, and for other relict As evident in ' -i against whom. J— A., the holder oj 

.support of the sunmioirs, the clainlaiVt rclie^^^ depos. cl a with B., as a cllatera 

the ahove-meiitionod entry in Messi’s. I'.’s L L • ' them'-'^ B*‘’'i./ '? 'f h'"-'*', '.f, !«'l 'Veei; 

on ei.trio.s in a cash aceomit furnished t<. her bv i it i ’ i, T'‘ ^ 

them of half-yearly payments of interest on the I ‘1 f ‘ by d. against A.. 

ll.OOOt: on a tabular .statement of- morl.ei,4s i d.' ion 
in the residuary aoconnt of H.’,s estate nremred I balance between A. iiti<l H. fW/.v/Wt/./r 

by them for the purposes of Icgaci dSy andon ^ 
a letter written by Me&srs. I’.-to her containin'.- 1 
a similar tabulated statement of mortn-uvs 1 1 - W” " * 
forming part of fl.’s estate :-Hd,l tlala t& 

the entri'os she relied on were uof ovideMl t i ,or?Lf^ ''' 

agamst thml parties such a.s the compam-. vet W 0 n/l''''’!'- 

as against Messrs. P. they established a dcehiVn I o m * l"’j''y- ks not, 

tion of trust of a mortgage for 11 OOtV und L,f p '*’‘''''■‘''''''-''*‘‘111 

intorc.st extending to all the work of andF i al/k- -VfiMr/w v. r/wmp.-.;>„, I Stark, 

at the place moutioned at tlie <late of the letter! j ' 

■L. T. S&o '; 34 'V! if mini* by Deceased Partner. ]— j|ie 

Althcngh mere entries in a solioitorV books to i.Bmi’' 'i"*’ I'buniirs r)g|]i 
of busine.ss alleged to have been done bv Iiiin tlier, ' I'V 


Clerks .] — See posf, iii, 


EVIDENCE — Achnissiom, Declarations and Entries. 


(lay-book of the hrni of a purchase of 200 shares 
by (jT. for the particular (iefeti<laufc ; arid, having 
proved thal. the entry was in the handwriting of 
(h, that it, was made by liim in the ordinary 
course of husiness at tlie time of llie purchase as 
a, memorandum of (lie transaetion, and tliat the 
huiger of the tirm w:is made up from the day- 
book, contended tliat it, was admissible in e\u- 
denet* as a, dec.iai’ation made hy a deceased person, 
first, liceause ft was mn<le against the pecuniary 
interest, of the person making it; and, secondly, 
because it Iiad ])ecn made in tlio ordinary course 
of business : — Held, that it was not admissible 
upon the first ground, because it might, accord- 
ing to the turn of the market, have been to the 
advantage of the deceased ; nor upon the second 
ground, because it was not made in the iiej'form- 
ance of any duty, d/^ov.svu/ v. AlUn, 49 Ij. J., 
Ch. 7{> ; Id Oh. 1). r>5S ; 4l' L. T. 788 : 28 W. IL 

Clerks—Facts within Knowiedge.]~~4’heelerk 
in a S(»li(aloi’’s otHce, when speaking to facts 
witiiin his owm knowl(‘tlgt', may refer to the 
‘‘ oil1e(‘ journal " in order 1o hx the dates of tliose 
finds; hut canuot speak to fa,(*1s (^not witliin his 
knowledge! from (‘iilries in the journal, not in 
Ids liandwril ing. /h/tli/i v. inivnj, 1 (hirt.<;i7. 

Where 1 li<' iirael ic.iiof the* ih'feiidant's count ing- 
]ioiis(‘ was llial the chn'k, .after copying a letter 
into the Udtia'-book, n'turned it to the defendant 
to si'al, ami that he or anotlu'r clerk carried all 
■letters to the post-otlha*, hut there was no parti- 
c.ular place of dt'posit in the ojlice for such lettc‘.rs, 
ami licit hm* of the clerks had any ix^collection of 
th(‘ particluar lelt(*r otfered in evidemv, thuugli 
they swore tliat they uniformly earrit*d all letters 
given them to lairry : --Ih‘id.’ that tlie entry in 
theele.rk's writing in tlu‘ letter-hook of a letter 
to th(‘ phiintitT could not he read as jiroof of sucdi 
letter having been sent to the plaintiff. Too^cij 
V. !. M. Scott. 121b 

Where no Duty. ] — An entry in tlie diary 

of a solicitor’s eh'rk. wlm had lieeomc lunatic. 
was not allowed to be read in evideiic(‘ of a. 
matter concerning which it was not the duty of 
tlie elerk to have made su(‘li entry. (Aleman v. 
MeJU'rnlt^ 2 Mae. <S: (L .809. 

An entry of a. temku’ and a refusal made by tla; 
deceased clerk of the plaintitV's at torney, in a. ilay- 
book kt‘pt for the purposcMtf minuting his daily 
transactions, is admissilile in evidence to prove 
tlie tern lei-. Markn v. Lah e, ,8 lling. (N.c.) 408 ; 
4 Scott, 1.87: ti i.. J., 0. P. (>9. 

An entry in a diary kept by an agent is not 
admissible to prove a f aid therein stated, unless 
it is shewn that it was the <luty of the agent to 
make flic whole emtry. Trotter v, Marle(tn. 18 
Oil. ]). r>7-h 579 ; 12 L, T. 118 ; 28 W, lb 244.' 

Broof of Handwriting.] — vVn entry made 

in the books of the plaintitT, specify iiigthe terms 
of a,n agreement, is not evitlenee. where thc]>ersoii 
who mad(‘ it is <lead, by proving his handwriting. 
Calrert v. (hnterhnrijXArehhlshop'), 2 Msp. (>4<>. 

'Whei'e entries ha.ve lieen mafle liy a, (derk who 
Ik sincedi'ml, proof of his handwrit ing will not 
miike such (‘utries (.n'idema*. i<lhen v. Marnhall^ 
2 Esp, 7<tr>. ; 

- — — Service Of Interrogatories.]— -An indorsed 1 
memorandum of service in tlie handwriting of a ; 
clerk of the plaint ilfs attorney (the writer being | 
abroad), coupled with an allldavit by another i 


clerk that the defendant’s solicitor had admitted 
to him verbally the service of inteiTogatories 
Held, sufheient to justify the court in ordering 
an attachment to issue against tlie defendant for 
want of answer. tSi debottom \\ Adhlnn^ li.lur. 
(N.S.) G81 ; G W. ll. 97. 

Hature of Duty.] — d., who was usually em- 
ployed to serve notices to «juit, receiveil instruc- 
tions to serve a duplicate notice to quit, on lb < 
and on. his return signed a nicmorandiim, which 
had been prepared beforehand, “ 29th Se])t ember, 
delivered a duplicate to li. C.” In fact, lie luid 
served the father of 14. C., and, he. stated that 
fact to his emploj^er on his return. On eject- 
ment after the death of J. : — Hekl, that the parol 
declaration was not admissible, because not made 
ill the course of business or in the diseliarge of a 
dutv. Stapylton v. OknufJt, 2 Ei. IM. 98.8 ; 2 
C. L. lb 2(>G'; 28 L. J., Q. P>. .“> ; 18 dur. GO ; 2 
W. lb GO. 

A loe.al agent, whose duty it was to ailvise his 
])rincipals of all his t ransactions on t heir account, 
wrote lliem a letter, in wliich occurred these* 
words; '*] enclose a draft of lb, which h(‘ sent 
to-day with three large cases to the otruH!*. 1 
enchise his invoices for your perusal. He leaves 
sliipment of his goo<ls to your judgment. He 
will renew. ... 1 consider him a perfectly safe 
man, should there b(‘ any reiOamation. lliMlraws 
75 per emit." .'-—Held, that this letter could not 
be used by Hie })rineipals after the agent's deal In 
to ])rove the nature (.if the transaction to wliich 
it ?-eferrcd, as it was neit her the ripcord of a t rans- 
action which it was the specitie duty of the agent', 
to make, nor an ent ry against his iiiteri‘st. Smith 
x.Jilahetp 8 B. 8. 157; 8(5 L. d., (}. r>. 15tJ; 
h, lb 2 (}„ P*. 82(J : 15 W. H. 492. 

Ilian ticHon upon a liond given to bankers, 
conditioned for tlic fidelity of a, clerk, entries of 
the receipts of sums of money made }.>y the clerk 
in books kept by him in the (lisclnirge of his duty 
as clerk, are, after his death, cvulencc against 
his sui-eties of the fad of the reei.npt of innn(.y, 
M7u’tn((.sh V. (Ironje^ 8 lb & (b 55G. See (Aoper 
V. Marnden^ 1 Es|). 1. 

Clerk to Commissioners.] — Whm-e claims to 
allotments, which were bym-ui ad of }>arli;iment 
directed to be in writing, were entcrcil, by a 
deceased clerk of the commissioners, in a book, 
and were marked as allowed by their initials: — 
Held, that upon ])roof of the clerk’s death, and 
of negative seardi f<n* the original (‘lairns, the 
entries were admissible to sliew the nature of tlui 
claim. /Joed. 1177x7/ v. Lanyjlehl^ IG M'. W. 
497. S. (A nom. Doe d. Padirlek v. Sklanef\ 
8 Ex, 8*1 ; 18 L. d., Kx. 107. 

notary’s Clerk.] — An entry of tlie dishonom* 
of a liill of exchange, m.adc in the usual courst? 
of luisinoss, at the time of the dishonour, in the 
book of a notary, l>y bis clerk, who presenteil 
the bill, may be given in evidmusc in an action 
on the bill, upon proof of the death of tlni cku’k 
who made the entrv. Poole v, Dlean. 1 Kcott, 
GOO ; 1 Bing, (x.c.) g‘B> ; 1 Hodgtjs, IG2 ; T Oar. 

P. 79 ; 4 L. 0, P. 19G. 

Notice of Call — List of Names.] — hi order to 
prove tlie sei'vice of a notice of a railway call 
ill an udiou for the same, the company jiroveili 
that it was the duty of (J. to till up the prinUsl 
notices and di,re<*t them to the sharohokhu-s ; 
that oil the day of the call ho had, ri^ccivcd 
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inst.nictions to seiKl out sucli notices ; that lie 
Jiaci been seen in tlie act of making out such 
notices and initting; them into a basket ready to 
DC })osted, and that at that time he had a list in 
his band, it was proved that all the letters in 
the liasket were posted. C. was dead at the 
time of the trial, but a list containing the name 
of _lho defendant was produced in his hand- 
writing, with an indorsement by him “letters 
sent (iut ’ : — Held, that this list so indoi'serl was 
admissible, as it might reasonably be inferi-ed 
that it wa,s a contemporaneoiiK entry. IJaafevn 
Jljf, V. Sumomh, o Ex. 237 ; b Eailvv. Cas. 
7)78 ; 19 L. J„ Ex. 287. 

SerYaut.j Entry by sei'vant or agent usually 
employed in keeping accounts allowed as good 
evidence upon proof of Ins death. UMure v 
^Vord(nK 2 \"es. 54. 

R. married X.’s widow, wljo was executrix 
of her husband, and kept a book of accounts 
relating to bis estate : after she married R. the 
same book was continued Afterwards R. went 
as governor to Barbadoes with his wife and tin* 
servant who kept the book ; tliev all died there. 
Jt was provwi in the cause, that the book was 
made up from vouchers, a, ml that great ])a.rt of 
the money was paid ; and the witm^ss believcMl 
tile whole was paid, U])on exceptions to tlie 
master's re]>ort, the court adjudged tlie book 
should be allowed as a discharge, as well as a, 
diarge. 7Jai<fmi v. Orford (JCaH), Colles's 1\ Ck 
LL9, S. differently stated, Rre. Oh. 188 • 1 
Eq. Abr. 10. 

iv. Mew.'j/‘d,'t, .UnvotrerA and Colhaion. 

Steward’s Entries, J—En tries on the amaent 
loll ol a niunoi-of items in the accounts rcmlered 
by tile reeve ot the manor, by wliieh he charges 
himsell with the I'cceipt of money, are admissibh' ; 
Imt entries in tiie same acemint of disbui'sements 
or tlie money so received (lischarging the reeve 
arc not admissible, unless tliey are referred to bv 
the charging items, or aiu necessary to explain 
them. Doe d. At mj Jake v. Derinn, 7 O, B 4.5b • 
18 L. J., 0. ?. 128. ■ ■ ’ 


sum. In tlie same bt)x was found an ancient 
rental in tlie same handwriting, lait, unsigneil, 
containing an account of ifmus winhdi. added 
together, made u[) tlie gross sum witii wln'cii tlie 
deceased stevvarii so <i(‘bit('d liimsidf ; — llehi, 
admissiiiie. MiD<f/rare v. JintinernoiE in Q. B, 
32b: H> fk, Q. 1 >, 171. 8 . W., Jira no w 77n>mj}- 
.ve/o Oar. cV: aM. 34, 

Presumption.]-- Entries in a. steward's 

book made more than thirty years ago, and 
coming from the profier custody, are admissiiile, 
without ])roviiig the liaudwriting of tlu^ steward. 
]Vi/nne y. TtjnrkUf, 4 B. < 5 c Ad. i>7b. 

Privity of Estate, j—ln ejeetment, it 

a])peared that the lessor of tlie plainli ir, to entitle 
himself tothe jjrnperty as heir-at-law. must d(‘duce 
title tlirongh E. The title relied upon by t he defen- 
dant was that of a ])arty to whoin E. liaddevised 
Ids remainder in the property, wliieh remainder 
had been devised ]>y to* E. Among 4 ttlu*r 
evidence to identify tin' projK'rty in (jiii'stion 
witli tliat devised hy J., a bo(tk was otl’erc'd. con- 
taining entries of receipts of riait of tlu* property 
in question by a deceased steward of E. : — llehl, 
that the defendant was (‘iiiitled to pi’odu<‘e these 
entries in evideiiec against tin* plaint ill', each 
party claiming under or tln-oiigh E. The dd'em 
(iant claimed liy jiureliase from the hm'r of a 
dcvis(‘e und<‘r E.'s will. Ihe d. S/rode v. s^raJon 
2 A. A' E. 171 : 4 E. A 'M. s] ; j L. J.. R. R. ia’ 

\\ here the I’igiit to the soil is in issue, entries 
written by a. steward of a, foiaina' owner, fi'oni 
whom title is derive.d. arc admissible in evitleiict' 
if the steward is dead. /Jaretf v. /Jehi nt/Jon, 4 - 
Term Re[>. 511 ; 2 R. R. 450. 


Entry as to Recital of Rease — Hearsay.] 

In. an ejectinent the question was, whether lands 
known as ivingstoii Pastures were iiart of the 
nianorof Haylinj,.. Tluaandshn.lboei, .mroliuscl 
Irom thc Duke of Norfolk. Au entry i.i .-i tiook 
guild imioijg tlie inmiimeiits of tiio Norfolk 
lamd.v was rendered fertile )„,ri,ose of nroviiur 
the aftirmatiye of the issue. The entry, whicii 
was nmilo by a .stewani of that family, goke of 
an ludGMturo which reciteil a lease madi by the 
Bari ot Arumitd, ’ and which, tracing the lands 
mto the posse-ssion of 11. H., went on''to sav tlint 
K. H. deniiscdi unto, Aic., all those pasture 
giounds lying in Kingston, in tlie parish of 
of the inaMor of Havling” : - 
iieid, that this entry wn,s a mere recital of some 
dommient which the writer liad seen or heard of 
and was not admissible either as an entry by a’ 
jierson Hi the discharge of, his duty, or as‘ entry 
against the interest of the person who made it 
iu)rwa,s il evidence of reputation to provuj that 
the lands were pai’cel of the manor. Doe d 
JaduyA. V B Uteomf^, 4 H. U Cas. 425. Affirm- 
ing b Ex. GUI ; 20 L. Ex. 297 ; 15 Jur. 778, 

tleceased 

^tc\^aid charged him with the receipt of a gims 


Balance in Eavour.j—lt is no objection 

io the admissibility of an entry bv whhdi a 
decoa-{‘d stcwiird charges himself, ‘ j hat tlie. 
bakiiiccof the tiecoiiiij is in favnnt'nf the ste\vju’<l. 
UlJlianos- v. (Jraren, 8 Tar. A |\ 593. 

Eiitiics in a stewards hook, ntadr* in his 
lavoin, and luit imiuiected with other eiit Tie'S 
made against him, are not evideiu'o of jht‘ facts 
mentioned in sueli entries. KnajlU v. W'ateefoed 
4 Y. A (5 283 : 10 L.’ .j., Ex. Eq.' 57 . 

Quit Rent.] — Bill for quit, rent ttml nc<M)unt 
produced ; it must lie proved to Imwi; been a 
stewaid or ba.iliil s, oi‘ it is not eviihmcf* In e put v 
;iny more than at law. 7'ranktt v. (henf, 2 Atk. 
140. 

Son of Steward.]— Ill ei,...tmeid, n |„.ok, 
protesHig Id eoiitiiiii yeiii-ly aceijiiiils bi-lwecn 
the lord of a. manor and his stt'Ward, 3. Vk, sen. 
was produced from the muniiuent-room of the 
lessor. I’lie statement of tlie balajUM* afO he emi 
ol each year was sigm‘tl by the lord of the manor 
a.nd J. V., jum: and in 1795 tlimv was a state- 
ment, also signed by the lord and 3. \k, juii., 
ot the bakincedue to 3. \k, sen,, upon the* '''eneral 
settlement of tlm prec(*dlng accounts, and :in 
acknowieilgment of the pavment of it to 3 y 
jun. :-Heid, that the entritw In these atvounfs 
were receivable upon tin* same footinu< entries 
by the steward for the time Ihmjdc q 

hurnham (7vmv/) v. Mlrhacl, i r’ o. |>, 07 ];'. ^ 

E, Q. B.48(|; ]5 3ur. b77. 

-- ^ature of Accounts.]— 'riie rmii-rolisof 

iin csttitc unsigneil, and drawn out jjv fimr 
columns: the first tind seimnd columns, contain- 
ing the tenants’ names, jind the amount to be 


,E\ rj)ENCE~.l^Z/;?m/*o/^S5 DeHavations and Entries, 


by enc.lt, \vor<s in the hiiiKlwntirig of tho 
■owiicrof t 1 h‘. I'stalo ; i ho Ihml and fouithcolumiis, 
oudaining tln.^ amount ao.tually rocnivod of each 
Ifuanl, an<! tluMlab* when received, were in the 
bamiwiatiiig of a, deeeasc'd steward Held, 
r(‘<‘(aval>l(^ as ac<-ou}ifs of a. deceased stewanl 
r.hareing hiins«'Ii. Diwd. Hodmlmm y, (hlromhv, 
4'ai’. A: M. I.^'k ' ; 

Collector^SiimsEeceived. It is no objeetion 
to tht^ admissibility ot a^ book, e.ontaining an 
a<*('ount in wliieh a, diC(‘as(‘d receiver ehiirsres 
himself with money paid to him. that, on iTlie 
opposite si<le of the account, tin' reeeiv(*r dis- 


opposile si<l(! of the account, tin' reeeiv(*r dis- 
charges ]iims(df to the sa,me extent, or that the 
account (being in his handwriting) is not signed 
by him : or Hiat the name of the party on whose 
ac{‘oiint llu^ momy is rt‘<nM’ve<l <Ioes iiot appear 
in the book, it being s1u‘wn aliunde that the 
pci-'^oti making th(‘ (mtry did mu receive the 
tnomw on his own aceonnt.. Unirr v. Jirmion 
Al. A; Ily. 2t;<S ; s Ih ^ (k 7pr>. ' 

A pi'i\'at(‘ book kept by a d(‘<‘cased (Collector of 
tax(‘s. not as a matter of duty, hut for his own 
-conveiiie}ic(‘, eontaining (mtri(‘s Iw him aeknow- 
iodging the ri'ceipt of sums of ' nion<‘v in his 


•ehara<*ter id" collcet(»r, is 
against Ids surety : alt! 
madi' tho pa \ ments weri 
iH‘(‘n called as wit nesses 
.a W.k \l\\ 2(11. 


is adinissible in an action 
although the parties who 
were alive and might Inive 
sses. Mldiilrfoii v. Mr! ton. 


Ill Tithe Suit. {••-In a suit by mchttr for ti(ht‘.s, 
a. book, in whiidi the coliecior'of a, former rcct/u' 
had kept, aotcouids (tf the reM*eipfs of tithes, can- 
not be pro\«‘d viva v.Ma*, as. besides lii(‘ hand- 
wriiin''’, it Would Ih‘ tiocessary i,o pr<i\a,‘ tlnit it 
oame out id’ thi‘ }U’opt*r eustody, aud that tlie 
writer was tho (‘i.ile.UiU- of ihe’tiihes. Lthr w 
Sk'nuit't\ I dao. A. W'alk. Ik I 

Nidhitigb* bo proved viv.i viH'i* that rtrjuires 
mofi- Ihttn piOiif i>f hamhvrii iiig, or that .admits 
■of eross»exaiuinat iitu. J h. bk. 

• Apinwed Entries of Clerk. ri<‘s of 
tlie ri'i'oipt ii| nait. matie in tho handwriting 
a eh-rk til a f reasurm' of a ohariiy. iit a, book })ro- 
ducotl by tin- tri-astihT at I liic audits of his 
aoi'ittmts, ami ash)pti‘(i by him, art' evi<iom!:e, 
alter th<‘ ih-ath of ih<‘ trisasaria*, to prove* tin* 
payiiu'ut of t he sums Iheri'in nnmiiimed. />ae <L 
■Itntham \. Iltarhins, ! <{. y-: D. o'd ; 2 O 15 
212 ; it) ,L, .b,’g. lb 2:S5 : d dur. 215. 

7 Bate -book- - Admissible in Action against 

■Sureties. I — A I'ate-eiuh'elor s b»Jiid (,;xe’:cut,ed bv 
him and snretii.-s, was upon the (londitions tliat i 
the eitlleetor siiould eolhjet' tlu* rail's, and pay 
tile amoimt ^o eoih'etod jo i he t roasun*!*, t hat the 
colioodor ?'hon!d deliver true and proptu* aceoimts, 
and should, whi-u reipiired, d'-livor up Ids hooks 
and pay to !he t j'ea.-'Ui'or siieh money as upon the 
bnlaneo of any ai'eouiits slaadd appejir t,o In* in 
ids h.'imls, Tim rate-eolleettu* absemideii, ajid an 
a<*iion wa^ oomumneed against th<‘ sund.ies, 
claitning 222/. ; the only evidetme f»f the riMim'pl 
hy t he eolleojor td I hi.s sum. was t he eiit ries naide 
by him in hi*- aeeoimts ; --d{e}d, that I h(,‘se entries 
wei'o admis*.ibie in evidemee against the sureties. 
Aliitft/!rir ihiiU'd'hdi,'^ V, 2.‘> L. H. Ir, 322. 

( 

Signature, p ■ cle<.a*ase<l i-(‘eei\'er of rtmts 
rmidert'd to his <'mf>{oyer tiimual accounts of tlu‘ 
rents ree.fdvi'd from pj'operiyat H. 'I'he. neeuunts 
wm'e not signed by any one. t)ne of thei 


accounts was in the handwriting of a dcc(‘a.scd. 
clerk, but on. it was written, in the handwriting 
of the receiver, ‘•‘Tl. rents’*; another ac.eount 
was in the ham IwTi ting of the son ivftlie receiver, 
who proved tluit lie made it'- otit by tlu* iinthority 
of his father, and the {tccounl wa,s rend(a’t;d to 
the employer, and was in the usual <'oursc : — 
Held, tliat. both these accounts were re(?eivablc 
as the accounts of a detjcased agent cduu'ging 
himself to his inincipal. d. Shirt v. Mnhha, 

Gar. &:M. 1. 

Entries signed by a deceas(‘d ngt.'nl, but not in 
Ids handwriting, biitby wliichsiudi agi'iit cluirges 
himself, are roceiva.ble. J)or d. Llvhjieht i^EnrV) 
V. Stacry, <> Oar. & lb 133. 

BTature of Accounts — Proof of Audit.] — 

in an action by the (uirporation of Exidcr, for 
])etty customs iind port duties. [>ayahle ou good-i 
landeil at Teignmoutli, to shew the recei})t of sucli 
dues in, formei* times, they [>rodu(H*<I a, series of 
accounts, purporting to be <d! the receipts by the 
iveeivers of tluj city. It was ]u*ovcd tliut. the 
rtnadvi'i's’ a, (’counts were regularly audited, and 
that no one could at the time to whicdi th(‘ evi~ 
denee relatt’d be mayor till lu* laid beim receiver, 
aud had his a.t’(;ounts audited. I>nwu toa<;ertain 
lim(.i tile a,(u'ount,s wen* not signed at all : after- 
wards they wi.'re n'gu la I'ly signed hv the anditors 
only. Om* (*ntry of the latter class stjited tlm 
reca'ipt hy lb, a. ri'ceivci*, of a sum for town dues 
from W. ; a.nd with this mitry wasIVutud apaper, 
stating tliat; \\b laid ix.'ceivcd a, sum for town 
dues, almost exa,ctly corresponding with that 
stated ill 1 he entry, aud at tliei time of which it 
I bore date. Ko evid(*ne(.‘ was given as to tint 
I hatid writing of the latter jiapiu*. lb and W. 

I were both dead. The documents wi*re more than 
! thirty ycxirs old. No one of tiumi siuted the 
re(n*ip( to he’“hy me”; hut, the third person 
WHS used ; — Held, tluit a, 11 the doeumcnt< wiua; 
admissilile. Mirtrr Ctirpon/fiiui v. ITh/vw/, a 
il lb 773 : j). A:. ,M. 321. ' 

— -- Eeceipts and Tolls.)-- lu a eoliimy lease, 
tlie lessee eovenanl(Ml to keep true aceouuts of 
all eoal daily raised, and to make ami deliver 
t rii(.r (x»pies theri*<»f to tin* Ic.ssor. 3.. who was 
tlie a(:*emmt-keeper appointed by tlm pcr.sons 
who work(}d tlte colliery, but who was sine.t! 
dead, rendered to the lessor aeiuumts of c.oals 
sold by him hlelil, tluit these ac.eounts were 
receivable against tlu^ lessee ; tirsi, as lieing 
entries nuule by .1,, elun*ging liimself ; ami, 
secondly, as being admissions imule by tlu’ 
lessee's agent. Jilihra rd k v. //cc.v. 7 Gar. k. 1(34*). 

A<.^eounts of the reemipts of tolls of a. market, 
signed by a pitrisoii sinci* deceased, styling Idrn- 
s(4f managing (derk of a. deeenM-d steward of tin; 
elaimantbs aneeslor, are mU ('vidmu’e of title, 
ahln.iugh simh aeeoimts are found among tlm 
family muniments, hr /hif^r/i v, Ahrr. a M. 
317; 4A.A:E.o3; 1 ll.A\V,73n; .“i k. 3„ K. lb 
33. 

in an action by the h'ssec of a corpoiation for 
toils, it was proved flia,l it had b(;en tin; ]»ractiee, 
as long as tlie witness, who was conversant with 
the sidkject, could rmnembm’, for the town 
treasurer to furidsh the town (;lerk with informa- 
tion, from which he made out his (the treasurer's) 
aei-ount.s, ami a,hso b r the treasurer tr» a.t.lend 
lieforc the auditors, unh.;ss preventiMl hy illness 
of by ac(ddetit,, and protlui.*e vouchers vcrifyitig 
the town (derk's siatemetit. Entries in books of 
that, descrijition, couimemdng with 1733, wtua; 
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tentlerecl. vSome of them were signed by the 
auditoi-s as allowed, and to some of them app'earcd 
only an unsigned entry of their having been 
examined : — Held, that those wdjich were signed 
]>y the auditors were admissible without proof of 
any attendance by the particular treasurer before 
the auditors, or^^f any entry in his waiting 
charging himself, partly on the ground that 
there was reasonable evkleace of his having 
made the town clerk his agent for the making 
out of the accounts, Liumun v. Ztn:elL 6 Car. & 

Upon a boinl conditioned that a clerk shall 
jiccount for all moneys received on account of 
his employers, and shall act with fidelity and 
punctuality in. the matters entrusted to liim, 
entries made by the clerk in tlie course of his 
employment, wiiereby he charges himself with 
the recei])t of money on account of his employers, 
are after his death prima facie evidence against 
his sureties, the obligcu'S, of tlie receipt of such 
moneys. But it is open to the latter to shew, 
that the entries are incorrect, thougli by so doing 
they will rendei’ themselves liable as u])ou a 
breach of the second branch of the condition. 
iniitmar,sZ v. a M. k. By. 4:2 ; 8 B. C. 

r>r>b ; 7 L. J. (o.s.) K. B. :>7. 

By Executors.] — In an action by the executor 
of a payee against the maker upon a promissory 
note more than six years overdue, the plaintiff, 
in order to take the* case out of the Statute of 
Limitations, ])iroduced a book in which lie had, 
in 1844- and 1847, at the request of the testatrix, 
entered two payments, as for interest due upon 
the note, which she told him she had received 
from the defendant : — Held, admissible as entries 
against the interest of the party making them. 
JJradIcjj V. 18 C'. B, 822 Tl ( \ L. Ik 4114 ; 

22 L. 4.. C. V. lUH: .1 \\n K. ,888. 

A hook of accounts ke{)t by a deceased exe- 
cutor, charging himself wudh the 3*ecei})t of rents 
in his chaj'aeter of executor, is admissible for tlie 
purpose of shewing that he had received the rent 
on account of a [)articular tenement, notwith- 
standing that he took a remote contingent interest 
under the w'ill. ;S////r-v v. d/n/wV, 8''M. ik Scott, 
124 : <) Bing. h87 ; 2 1.. J.. H. P. ir>;L 

Parties formerltj intcreded. 

Payment of Bent. ] — On appeal against an 
order of remoi-al it w^as ]> roved that the father of 
the pauper’s mother had rented and occiijiied a 
tenement in the appellant ])arish for hair years, 
ending at Midsummer, 1880 ; the pauper’s mother 
was called to ])rove that she heard her father say 
that he had reided the house f>f B. at 22/. a year, 
and had. paid the rent for it ; and she produewi 
a book containing entries in his handwriting 
stating tliat he had paid B. tw'o sums amounting 
to 5/. Kb. for a (pun-ter’s rent ducat Midsummer, 
1880 Held, first, that the declaration and the 
entries w^ere admissible evidence as to the fact of 
payment of the rent.. Ileff. v. Mt^cter Guardiam, 
10 B. <Sc S. 488 ; 88 L. J.. M. 0. I2f5 ; L. K. 4 Q. Ik 
841 ; 20 L. T. 008 ; 1 7 W. Ik 850. 

Held, secondly, that the undisturbed occupa- 
tion by the tenant of the house for four years 
■was presumptive proof of payment. Ih, 

An mitry in a rent-book iii the handwn'iting of 
the plaintiff’s deceased mother, who hail managed 
his affairs, admitting the receipt of rent by her, 
amounts to a recognition by her that certain 
entries of payments, recorded in the preceding 


part of the same })age in the handvvjh.ing of a 
person sijiee d(‘{;eas('d, of rent wdiieh ought to 
have been received by he]-, rt'prosc'nted r(,’.<*(M'j)is. 
for wdncii she was acc<u}ntable, and ivine <'ons(‘- 
quontly admissible in (ivideii(;e. IGr/u/rd.s' v,. 
GiHjtniij, Tr. Ik 4 0. 1 j, 800. 

F. WTiS tenant to C'.. w'itli a promis(‘ of a lea^i 
for twenty-om? years, from v8{‘pttuub(‘r, 18.51, to. 
September, 1872, at the rent of 84/. I<»,v. After- 
wartls C. entered P’.'s name in his nml-book a,s 
the tenant of 128 acres, at Itl.v. an acn‘, at. yeai'ly 
rent of 102/. 8.v., less 4/. foi* eouni.y eess — 1)8/. 8,v. 
“Tenure, ihirty-one years, fioni Septcanlau’, 1872, 
at rent of lO.s*. per acre, allowed 4/. for county 
cess.*’ The entry wnis in C.’s handwriting : — 
Held, that it was admissible in evidence as a 
statement against tlic proprietary and ])eciiniary 
interest of (', Conner Pifz'tjernld, 11 Tj. Ik. 
Ir. 10(>. 

Effect of.] — On the trial ot an issue, malm*' 
0 k 7 Will. 4. c. 71, wlietliei’ a modus liad Ix'cn, 
during tlie statutable ]>(.‘i*iod, ])ayal)le by Ok- 
occupiers of lands in a liamhd' to tlie reetor in 
lieu of tithes, a, n aeeoiint b(iokk(‘pl by a d(;e(!a.s(‘d 
rector, containing i*(‘(*ei[)ts and payments by liim 
ivlative to the living, was ree{*ivt;d in (‘vidtmee 
for the present incumbent.: — Held, that tin; 
aceoiint book was ])ro!K‘i‘]v a,dmitted. Youmj v, 
Clare JIall (JZ/ov/e/-), 17 Q. B.521) ; 21 L. J.,(h B. 
12 ; 10 diir. 81. 

The entries by a tenant for life, in his book, of 
tlie receipt of the rent to the amount stated, art* 
eA'idence of the fact. Xior d. lirnne v. JlawUnf/fi,. 
7 East. 271) ; 8 Smith, 251 : 8 Ik Ik 082. 

But entries made by a third person, deceasetl,. 
in his ])ooks of receipts of rent frtim Ids ttmanl- 
for a particuliir estate, are not evidenct: to prtwt^ 
tbe identity of the huul in a, caust* betwemi ivvt^ 
others. Out ram v. }[ornoood, 5 Term ].ve}>. 121 
12 Ik B. 542. 

A memorandum signed by a person dee<'as<*tk 
who had been owner of a cojiyhold ttamment, 
and had occupied a slip of garden ground adjoin - 
hig, stating that no })art of the gardeti ground 
belonged to the copyhold, but that In*. pa,nl rent 
for the wiiole of it, is tidmissible for tlie h^ssor of 
the plaintiff in ejectment for thisgardeti ground, 
to vshewvthat it is not a part oi; tlui copy hold 
tenement. XJoe d. lUuj(jalle\f v. doner, 1 CSamn, 
8(57. 

Parsoids receipts for tithes evidem-i* for sue- 
cc-ssor. Ghjnn v. JXanh of JXn gland, 2 \h's. 88. 

Answers of Tenants of Manor.]— Ancient 
answers of conventionary t{*nants of a manoiv 
stating the rights of tin* lord of the manor, an* 

■ admissibh?, even against the freeholders of the 
manor; but if tliey state facts only, «‘.g. (hat 
“tlie commons of the manor do bidoiig to the 
tenants of the manoi* unstinted, who liavis always 
enjoyed tbe same under the yt*ar]y nmt of 
88/. 4.V., as }>y tin*, rc'eords remaining with the 
auditor of the duchy a]>p(.*nreth ; unto' which, for 
the more certainty, we refer ourselves tliey an* 
not admissible. V'/w/ao v. Parrell, 1 H. M.\v, B. 
1)11) ; 5 4’yr. 458 ; 4 L. J., Fx. 21)7. 


By PnMic Official.] — 'fhe loport of a com- 
mittee appointed by a ]mblic department in a 
foreign state, though adilressi'd to tied depai't- 
ment and acted on by the government, is not. 
necessarily admissible in the courts here as evi- 


vi. Cl Iter lYrronr. 
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deuce of all the fact'rf siafod therein. M., the 
consul in LoJidnn fur thi^ then (icnoese j^overn- 
nieiit, apihied in .17Si> to his govennnent to 
rcH'eive tlu* rank and einployinent of diplomatic 
a.u’eid her(^. IMu.* ('xec.iitivc <];’overunient (<tolle«’ii) 
referred the a]>i)Jie.ati()ii to t\ (‘.omnjitlee ctilled 
the (liuidii delhi iVL'irina to iiifpiire into the 
])ropri<‘t y of t lie pi’oposed eha,n”'iMir appoint inent, 
and into I'll.'s (itness for tht' post of diplomatic 
ay’ent. Tin* (tinnta. reportml favourahlyon lioth 
j>oints. In the eoursc' of tin* report the (Jinnta 
(leserihed him as “‘a mitive of (Quarto, of about 
forty-live y(>ars tif a.t^n.” Me was a[)})oinl'e<.l iri 
171H), and <}ied in Knyhind in His only 

child, a dau.e'hter. died here in 1S7] without any 
known ndations. Hm* property was taken pos- 
session of i)y the Crown, hut, on a ]>rocess insti- 
tuted ln*re. a deei'eewas made dire<‘,tinf]f' payment 
of the fund to eert,ain ])ersons of the Freecia 
family, who edaimed to 1 .m* next of kin, and 
whose claim was founded on an alle.u’a-tion that 
M, had been horn at St. Ilavio, lU'ar Genoa, iu 
!7Mr>. Othei- p(‘rsous tlien (‘laiuied to ])e next 
of kiin assert i 115.1’ tha! M.had liemi horn at (>)uarto 
ill 1711. in a suit hetwt'en these two sets of 
<daimants, the report of tin* Giiinta, was tendt‘i’ed 
in evideuee as tixin,u’ t he I’l'al plam* and t iiiui of 
M.'s hii’th dh'Id, tliat it svas not a<hnissih!e 
for that }>urpos<‘. Sinrht v. Firrrta, ot) 1^. 

Ch. StJ : .7 App, Cas. (>L>:1 ; -l.'i h. T. 2tH) : 2i) 
W. ik 217 : H .1, I*. S12™~H, h. (Mf) 

her Hol’d Hlaekhuni puhlie domnnent ” 

menus a do'Mimeiit, (hat is made fur the jnir|tus<' 
of the pul.'lie making’ use of it. espe(‘.ially wliere 
lUtiro is a jinhhaa! or (juasi-jmlieial duty to in- 
<{tur(‘. Its vers uhji'ef must, he that; the piihlii*, 
ail pt‘rsons (‘oueerned in it, may have* aixtess to 
it. Jk 

Witei'e md rit‘s purport ed I o he made hy eom- 
missioners of the land tax in 1S27, and evidence 
was y’ivim than the persons making’ them had 
aided assimh eommissiotn'rs in 1S2S ; — Meld, lliat, 
(his was properly U'ft a,s evidcmec* to ;e’o to the 
jury that they were also eomndssioners in 1S27. 
J)(W i\. I/ii/kc// v. Yoinui, S (y II dll; 15 H. ♦).. 
Q. B. P : h dtir. hi 1. 

OTO'Secr. |— -III a tithe suit, hy a vicar, an ov(*r- 
stHU-'s ac.e.uunts, meidionin.e; that a, sum had lieeii 
received from a vicar, iu respe(*t of a modus 
payahle* to liirn. are admissible for the defen- 
dants. Wiird \ 7* Sim. •175; 2 L. J., 

G!i.''22. - ' • ' 'I 

In Log Book. ] — -Hntries in a lojj; hy a deceased 
seaman in the <*ourse of his lUity, hut not cun- 
temporaneons with the facts entercii. and not 
aj;?ainst his interest, are not admissihh* in evi- 
<len<’e. 77//' Ift'/n'ij ('(uvon, 17 H. r)., Adm. s;i ; 
:i ll IK 15d ; :is H.'T. SHh: 27 W. it, 2i;:k 

l)ep(,>"'it ions of a <leeeas(‘d s«‘anian taken hy a 
receiver id; wrecks in tln’eum'sti uf his «luiy are 
not adtnissihli* as evideius^ in an aetion of 
duma,cv. //o 

By €Mef BabM.J- --in an aetion for taking the 
plaint lifs 54'oods, with a plea of nut puss(‘ss(Ml, it 
was prupused to shew that; tin* goods were not' 
his, by sliewing that Iu* was not t wimly-tme. To 
shew this, it was provu'd, tliat, i)y the custom of 
the law of the .h‘ws, e.hildrtm are cireiumnsed t>n ' 
the eighth day from tlndr birth, and that it was 
the duty of the eliief rahi)i to perform this rite, 
and make an entry of it in ho<)k. It was pro- 
posed to give in eviilencc the cjitrv in tliis hook ' 


Declarations and Entries, 

of the plaintiffs circumcision, the entry being in 
the handwriting of a chief rabbi wlio was dead : 
— Meld, that the entiy was not I’eccivahle. /krls 
V. .Lloyd, 1 Car. & K. 275. 

Entry hy Sexton.] — In order to jirove the resi- 
dence uf a party at tlie time of his death, air 
ent;iy made by a parisli sexton in a hook windi. 
uialer the authority of a private act of parlia- 
ment, lie was rer[uli’ed to keep for the purpose of 
entering burials and the burial Ives, is admissible. 
Lloyd Y. 1 ITi. bl ; (5 Jur. 455. 

Eeceipt of Church Bates.] — An entry mad(^ in 
a parisli book, of the receipt of money by officers, 
of a townsliip from the officers of {mother town- 
ship for a in’oportiou of cdiiirch-rates. is evidonc‘,e 
to charge the latter officers with the same [U’o- 
]>ortion in future. Slond v. J/rolo/i, 4 Term 
Bep. 669, 

Entries by Living Persons.] — Tiie entvi(‘S uf a 
pm’son still living against his intm’cst aj*e not 
evidence between other parties, though it is 
shewn that he is adiroad, luiving ah.s<‘oiuIed from 
ji <a‘iiniiml chai’gc, a.nd altogether out of the 
power of a pjirty to produc.e him as a witness. 
iSh'p/(o/i V. L’nrjfo/f, 1 IVl. llo)>. !20. 

Memorandum of Agreement by Third Party.] 
— A witness called to prove the terms of a verbal 
ugreenumt stjiteil tluit he wjis in company with 
plaintiff a.n<l detemkint when it was maffix {uid 
ndejTed to .an mitry made a few' hours jifti'i’, to 
refrc‘sli Ins imanory. This entry w’sis made hy 
liim from a paper written in [smcil hy the 
(djiiulitf diirin.gthe inicrvimvhet w(M‘n the pjirties, 
and rca,d )y him to (he dc'fendant as embodying 
the terms of their {igreemmit. Tin* defenda,nt 
•assented, hut lu* neither .signed nor wais ;isked 
to sign it. ma’ was it shewn to him : — Held, tlmt 
it W51S not luHiessary to jiroduee this paper {is 
constituting the reid agreement. Tinrhtft w 
L’unhort, M P. J >. 676 : Ih A. A M 470. Si*e 
•also /fc.r V. Wntnylr, 4 K. .'c M. 875 ; 2 .5. A; M 
:il t ; 1 M. .k, W. 41 ; 4 H. d., M. (1. HI 

Of Payment of King’s Silver,]— d’lu* entry of 
the payment, of the king’s silver is suHh’imd 
evidence of n tine Imving been duly leaded, (he 
line Ixding complete on such payment. MarJorL 
hfudm V. Jlon'odni, H Ir. Gli. Ik T17, 


11. PBESUMPTTONS. 

1 . llKIHT TO I.AND, EASEMMNTS, &0, 

G-eneral Principles. J — Tlie principle regulating 
the presuming (lomiments in sup[}urt of henetieiid 
enjoyment is, that wlieri^ there Inis been {i long 
enjoyment of jiny right, which could have iind no 
lawful origin I'xcept hy dei'd, there, in favour 
of such enjoyment, Jill ne.eessary ileeds may he 
liresuined, if* there is nothing to negative such 
pnsumptiou. v. Hood, 13 M. W. 2H5 ; 

13 L. 3., Kx. 377*: 8 Jur. 762. 

Grjirits presumed ujiou the prineipki of (piieting 
possession, Jlilhiry v. Walloo, 12 Ves. 252. 

Presumption of title need not he founded on 
wliat is believed to have Inpipcned^ but what 
may lutve happened. AV. Mary Maydalon (hdlrgo^ 
Odlford V. 3 Jur. (N.8.) 675. 

Legal Origin.] — Where the possession of sin 
estate can be rofcrretl to a goo<l ami vsilid title,. 
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wiuily will not refer it to a title obtained by 
fraud or disKciwin. Oumj v. (kmil fields 2 Ball k lb 
:255. 

The plaintiff as siii'viving feoffee of parish 
lands, alleged rhat from the time of legal memory 
.a ceitain part of sueh lands had been vested in 
the feoffees u[)oii trust for the vestry, subject to 
a rent-clini’ge of 3/. 0,v. 8rf., and that the defen- 
'tlant corporation had been tenants of the vestry 
at a rent of ino/, per annum since 1888, which 
tenancy had ex})ire(l : — Hchl, that a legal origin 
•of title was not impossible, and must thei'efore 
be presnrneil, for after such a possession it was 
plainly incumbent on the (‘,ourt to ffiid a legal 
'Origin if such could be found. Held, also, that 
the omission of the land in question from the 
feoffments of the parish before 1838 was not 
sufficient t(j rebut the inference Avhicli the long 
])Ossession compelled the court to draw. Elhf v. 
Bristol CorjwrHtiim, 72 L. T, 752 — G. A. 

Wliere rights <'jf common liave been exerciso<l 
for many y(;nrs, tlie c<mrt will try to lind a legal 
-origin tV>r tliose riglits. M^arrirl' v. Quenttt 
ColUuje^ (),t‘ford,M) 1^ 3., Oh. 780; L. IL 5 Cli. 
71{) : 25 L. T. 25-t ; U) W. R, 1038. 

Freehold Tenure.] — An award Iw commis- 
sioners of lands in gcnernl terms, without stating 
their teuuiv, is ])]’ima facie evidence of their being 
freehold. CattH v. (hrml, 4 Y. cSi Ooll, 228 ; 
1) L. d., Ex. Kq. 37. 

Seisin in Fee.l — The faid' of possession is priina 
facie evidence of seisin in fee, per Mellor, J., in 
V. Whitcl(wl\ 85 L. J.. Q. B. 17 : L. 11. 1(1 
■Q. B. 1 ; 11 dur. (x.s.) !)25 ; 14 W. R. 2(). 

Proof of possession of land, and })e)‘nuncy of 
tlie rents and ])rolits, is prima facie eviden(‘e of a 
iseisin in hie. Juiine v. Pr'wp, 5 Taunt. 82(> ; 1 
Ma]“sh. ()8 ; 15 K. K. 518. 

'I’lie heir and executor of T. having disputed 
whether certain estates, of which T. died seised 
■or possessed, were real or personal estate all that 
a})peared was that P., the oi'iginaJ ownei'. through 
W'liom both claimed, as far as was known, died 
seised of the freehold. I'lie heir-at-law of P. 
having sued T., the litigation was comi)rninised 
by a (iced eonveying to T. all the estate, and right 
■of such heir, a.ud no other claim was ever heard 
nf. nor was disturbed in possession : — Held, 
that, assuming tliat P. died seised of the fee, and 
that all tlie iidcj’ests of other claimants were 
conveyed to T., the presumption was that 4'. also 
imjiliedly acquired the fee. Tudnni v Htivhn do 
P/h//'/, 7 L. T. 115. 

In 158t), property was. in consideration of 
278/.; ileiuised for 2,0<li) years at a small icnt, 
.and the lessor covenanted, if requii-ed by the 
lessee within seven years, to convey the fee to 
tln^ lesseiis without further paymen't. In docn- 
nieuts dated in l(>(i4, 1(}81, and lOhO, the property 
was treated by the jicrsons claiming under the 
lessees as held in fee simple. But in documents 
•dated in 1715 and 1758, it was considered douht- 
f^^^whether it- was fi-eehold or leasehold, and in 
1777 and 1778 it was treated as leasehold: — 
Held, that the })rcsumption U}> to 1715 was, tlnit 
it was i'ee sinqile ; that such presumption was ! 
not destroyed by the subserpieiit doubts, and a 
purchaser in 1853 of the fee was hehl bound to 
take tlie title, doffocijn v. JA/c/n/, 23 Beav. 844. 

Unity of Possession. J—Hnity of titleisa prima 
facie ease of unitv of possession. Olavtoii v. 
Cm'hij, 2 (}. A 1). 174 ; 2 Q, B. 813. 


-Presuni2otions, 

Crrant from Crown.] — Th<; undisturbed, oe.c.iipa.- 
tioii for thirty-nine years oF lands forming an 
encroachment on tlui Forest of lH‘a,ii raisins a. 
presumption of a grant from the (.b'owii. (/nod- 
title V. Jhthlu'ht, II East, 488; M P. lb (571. 
See KuKjsfon-iipon-UKll ('orpondHui v. 

Gowp. 1()2 ; Loff’t. 57(5. { ii(f.sou/(ioo v. Uiclun'df^^ 

7 K. .L. (3as. 317 : 23 L. d.. Ex. 81 ; 5 diir. 

873; 7 W. IL (585, 

Act of Parliament.] — After ii long possession, 
the court will make great presiuiijilions, imdmi- 
ing, in stmie cases, even an aci of [larliament, in 
order to protect a right. The c»turt will not, 
however, adopt such presumption wlien the origin 
of the right or jiossession is clearly asciu'tained 
and negatives sueh presumption. .d/r.-6V/o v. 
Etcolino Ilo.spftf/I. 17 Beav. 8(5(5: 22 L. rb, (4i. 
84(-> ; 1 \y. .R. 528. JJfd Chilton v. London, 
Coi‘j)oration, ])Ost, eol. 572. 

Conveyance of Legal Interest by Trustees.]— 
Where a hare legal estaO' had l)een tumveyed to 
a. ti'ustee iu 1804, and in 1818 tin' eslaU* was 
dealt with by tlu* cestui qin* trust and otlu'r 
parties, wit liout any refereina' to the existi'iiee of 
such outstanding legal int(‘ri.‘st, but it was lo Ix^ 
implied fi-oin tin' lerm.^ of ihe l:itl(‘r di'ed that 
I tliere lunl been some inti'imediate dealing with 
the })roperty lietween 1801 a.nd 18i:i: — Held, 
tiuit there was evidenee from wliieli a jury might- 
jiresiime a. conveyauee hy tin* tiaistee of the 
legal interest on behalf of the parties liein'Iiejally 
entitled. JltChins v. En/nn. 5 \V. R. 707. 

Where noactsof owiu'rship have Ix'eii exereiseil 
by the party henclicinlly inieresled in an t'slale 
devised in trust, a recoiiveyanee hy tin* trustees 
(‘onnot i)e }»resumod,as tliat wtuiKI he a pn*stimp-« 
tion against possession, .Cord. /»Ve.v v. 

1 iM. .S: W. 743 ; M. II. 138 ; (5 L. d,. Fx. 25(5 ; 
1 dnr. 755, 

Eeeoiiveyance.j—ll., Ixjing seised iu fee-tail in 
[lossession of premises, and ).)(.4ng also seised <if 
the immediate reversion in fee. ludV'otfed his 
brother R. R. never took possessioti. and the 
ileed of feoffment remaiiu'd in l]u( (-iistudy of tin* 
fe(,)tfor. d'he hxdhtr dii'd in 17So. whereiqxm Ins 
son Uohea't entered, and tin* premise's <.*ontimied 
to be oecujiied by liiin and his lessees down to 
182(5, when he died, having in tin* metudime 
suffered a recovery of the qremise.'s, find devised 
them to the lessors of the plaintiff ;■— lbd<l. that 
this long UMinterriipted jiossossimi Ijv i\\o IVoffo)-, 
and those claiming undeu' him. wjii'ranti'd the 
I })resumj)tion th:it tin; pnunises had been I’l'eon- 
I veyed to the feoffoi*. 'J'onnij d. Whinnrtf y.Jonr.s\ 

I 8 M. tic Scott, 472. 

Eedemption of or Eeiease from Eentcliarge, j- 

I When ji rent, whicli was to eeaset ujion pfivment. 

I of a certain sum of money, was ehargitd ' upon, 
and payfihle out ed’. sev<'r;d d(.‘noniin:i1 ions of 
I land, find tlieri.'i was evidenei*, to show that il had 
not been pfdrl by oi’ demanded from tin* owners 
of one of tliose doimininatioiis for npwfinls of ;i 
century: but there, wfis jiotliiiig to slmw tlmt it 
had not been regulfirly p;dtl out of llte. othi'i' 
denoniimU ions :■••— Held, that ilu* court would not 
pre.siimc, eitlu'r that tlui nxlciuptioii money vvfi.s 
pfdd, or tlifd; tluit piudion of the land liad betm 
released. ]Vnrro.n, v. lUtivinnn, h'l. K. 'Ms. 

Mesne Assignments.]— d’o jmike. gooi! ;i title 
t<'> tlie residue of ;in old term, nicsne jissign- 
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rncnts. wliich rarun){ !»■ pi'cidncrMl, will be |)re- 1 made to TC|>ay fuiKls borrowed for its iiuprove- 
siiiiKMi (.'Veil ai law. v. 1 1 Vos. raent. In tr, I \V. K. 24-4. 

:r»o. 

Soil of Hig’liway.] — Wlicre a deed of eoiivey-- 
Eeversionary Interest. ■ — hi an aetioii bv the niice of land eontiguniis to a highway de,s(*ri bed 
nwersioiK'rs of a eopvhold esiali, for an injury the jiarcels, giving the acreage hi the thousan<llh> 
lo their ivvc'rsion, I li'ey pi'oved tlu.‘ payment to part (>f an, acre by referetice hi an ()rt:iiant.:(Muap.. 
tin'll! of rent bv tht' tenant; the defendants and to a schedule and plan dra,wn on the e-on-^ 
proved the Mirre.iider tn, and admittance (.)f, third veyance, the ineasureiuents a.nd corresiio tiding 
]iarlies to tlu' (.'Statt', in 1S21 :~Held, that tlie niiiu))ers and colouring of which did not include- 
pavmeid of rent was sullieiimt prima, facie evi- anytmrtiouof the highway,aiul furtheraintaiueiL 
deiice of the reversion being in the ])lniiit.iifs, a recital that the trees mi the land to be sold had 
and that tlie surrender provei'l bv the (kifendants been valued and tlie amount of tlie valuation-- 
did not east the onus of proof u[)oii the ]>laiiititfs. which hi fact dhl not include any of the trees- 
to sliew a rc'convevaiH'e of the estate to them, uiiou the highwn,y---fo]'meil part (if the purchase-- 
Dirndni v. nro(‘]i(efnn\st, a Ex. 207 ; .IS L. J., Ex. money Tdeld, that the presuiuptiou of law that 
57 ^ ‘ ' a moiety of the highway passed bv the ermvey- 

In ail action for pulling down a me-ssuage and ance was rebutted. JJerridfji' v. 11 ard (10 0. B. 
premises iu the jiossession and oecuiiatioii of H., (N.S.) 400) distiriguiHlied. y. Pnfrr, (ji-i 

as tenant to ilit* plaintilf. lo tlie injury of his 'E brU ; ^[1S04]^2 Ch. 11 : 7 II. 424 ; 70 
rt'versionai'v t'state and inti'rest. the defeudaut L. T. 3;U ; 42 . 11. 4lio — V, A. 
idcadcd tinil t I k' mesMiauv and juvmises were not Tlie pr(isuui}>tion tliat the soil of a, highway 
in th(' posst'ssion and occupation of II. as tenant to belongs totbo owner of the adjoiidng land, usque 
the plaiidilV. nor did I b(' iwirsion belong to tlie ad medium hlum vim, does not niijily to gToivnd 
plaiiitiir. li appeared al tlie trial thal H. held at which was intended to be used as a highway, liiit 
a prolit rent of tlu' plaiutilV. who had a limited has never been dedicated to the public; and if 
iiiK'n'si. in the pn'misi>s, Imt that 11. laid givt'ii up tlie owner of tlie s(»il of the intendi'd highway 
pnssi'ssion lo du' dc'fcndani a short time before disp(ises (_)f the adjciining lainl by (sinveyances in, 
the act com})lain('d of, without, liowever. assign- wliicli, it is (kscribed as bounded by the iateuded 
ingawav his inti'ivst :--llcl(L hrst, that the p'lca highway, tlie grantees do not acfpiii'e by ]ire- 
was sulistantiaily piovi'd. tlie plaint ilT’s right to sunqit ion of law the ownership of the soil of t he ■ 
iIh' r('Vi!rsion in the pri'iiiises being the substan- intended highway. Lei/jh v. daed, 

(jucstion raised by it. ffo.'ihuuj v. /duffijKs. 220; ;> Ex. 1). 2()4 ; -12 Ij. 4\4<iil; 2S V\ . H. 4.)2 ; 
2 Ex. ItJS : 7) hailw. ('as, otlo ; IS J.. Ex. I ; 11 '1- 48S— E. A. 
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Where Contradiction. 3- Where, under a pi^u 1 

of not poss.,ssc(l. in an a(d ion for o),stru<‘ting the 1 ol Dmi wich (luicipiu sedicet habemus 
plainli rs wliarr. Iln- |.Ini„tiH .a.n- -.-.u-ral c-W- 1 '>> oaa,-,u v, latu 1 ku-,> an.l .. the- tors «sc,s 

iurvw;,si,ro,,,.Tlrdi,wU-,itnlii,.IF,,rll>.-,,l,un1iffi I"!'''”!-''’' >^vur nvciv Ik- proiu-rty »i, the 

U-uk->K-e. tlK.uKl. the .Ic-fK,,,!,.,,; i-nt iu kna,' u.s ,k-UKs.K- :--lloI. . (I, at tlm pi-, -sun.,, - 

tin- iiiKk-i- \vlu<-li tlu- pluiutiff uluiim-ll. au,l ‘ ‘.‘V Wl "'.T Ti " 

wl.i.-l. ..-num-.l t.. tlK- U-ssucs tlic- U.C ,.r tlR- lut-iis a-ljorniMS .nvMer,s -vvas not 'vl-p «n>y -suck 
iu ,|U;; -roi- a «uvpi1. uu.l fur luyju- liiul..-,- J?'""'*' v. (,i .1. u. 

iipiiu. I’lii/r V. Ildirluft. S Q. ]>. lA, ; li> L. J.. Mines and Minerals.] — I’l-iin facie the owner 
(h r>. 2Sl ; 10 dur. twM. . . of land is entitled to tliosur.fa.ee itself, and all 

I ])on ])ossissioii tor many >cars, the origin oi jure riaturje ; who seek to derogate 

it not appearing, and no title, exeepi as cestui I'ight must do so by virtue of some 

<iue trust, under a term to raise a sum oi mone) , eouveyamjie. Iloa'hottom v. 117 /, vm/. 

tlie eourt would not presuuu' any other title, c^as. d-lS. 

and. therelore, decreed the plaint itf to lie let iiito presumption of a grant of mine.s against au: 

possession (Ui payiii<..‘nt of the charge, but witli ^^xpress reservation on a sale many years ago. 
reluctance, and, upon iluj laches, ly fused an permitting e.xiieiiditure without 

aei'ounr of the routs even from the hliug of the Wur/m// v, Bmrr, li> Ves. lob. Sre 12 

bill. Arlifrld)/ y. J!iu\ i, \ u.-i. .iliu. 2I K. K. •ili!b 


Crown Grant of Rights in Town. ]— By a 

charter of 1215 King dohn granted to the cor- 


i.,;; 7,;- 7.:- 1 .luiyuiu syu-c-t huiH-.uuK 

iU,. ..vo oui 1 in eadern villa to have and to hold lo the burgesses 


Ownership of Land.] — ho jirovc a right to tlie 
soil, acts of ownership (.‘xci’i'isi'd by one jiarty are 
conclusive' cvidcnci' against a supjioscd title* from 
boundaries wliicli have never bejen ascertained. 
Cf/j'.'ion V. L<ntu(,r, 5 Esp. ht). 

EvidciK'c that the.* plaintitf took the cro]>s of 
gras.-,, and that the' de'lendant. gra'/:e.'d the after- 
math. is rather consistent with 1 he ownership of 
tlic land being in the })laintilf than in tliedefc'u- 
dant. Pord v. 2 E. A. E. 251. 

[janel. had he.'en in the possession of the parish 
otlh.'crs for n(.'arl,y sixty ye*a,i’s, and no evidence 
that it had t'ver he-‘cn in the' p< js, session, of any 
otlier person sinem the' will e»f t-lie te.'statoi'j the 
date of whiedi was unknown, hlicre was some 
siiglit evieh'nce^ of a liouse,* which once stood on it 
having bea,*n an abnsiionse. The court treated it 
as parish land, and direeded a mortgage to bo 


Underground Water.]— No lengtli evf enjoy- 
ment of water percolating underground to a 
dee}) well raises a prc.suui})tion of a, gi'ant of a 
right to the water from adjoining e>wne.5r.s of the 
ground under wliicb the water iiercolatns, 
(di a sew urn v. Jltn/iards, 7 H. Ij. Eas. 24h ; 2it' 
;L. j., Ex. 81 ; 5 Jiir. (K.S.) 872 ; 7 W. li. (>85. 
And see Ewart v. lidfast Pour Ltno Guardiaus, 
0 ,L. Ik, Ir. 172— C. A, 

Commons.] — Where user is shown foi' sixty 
years and upwards, tlie law pi'esume.s a grant in 
accordance with that user. Sc worn (Juwwls-^ 
smwrs V. Ghisse, Eppiwf Eorcst /'’use, 44 L. J., 
Oh. 12U : L. Ik IU Eep 'i34 ; 31 E. T. 4h5 ; 23 
W. li. 1(12. 

When, user is shewn for sixty years and up- 
wards, the law presumes a grant in accordance 
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with that user ; but the person over whose soil 
the user is proYcd to have been exercised may 
• tlefeat the presumption by documentary evidence 
to approve aj^aiiist common of turbaiy and 
estovers. Xu,sYr//c,s* v. Omhm (^Lord')^ 4G L. J., 
Q. K. BUG 1 2 q. B. I). 43B ; BG L. T. 450 ; 25 
W. E. 40G. 

In Older to make a light of pasture over com- 
mon or lammas lands appurtenant to particular 
lands there must be some relation between the 
enjoyment of the right and the enjoyment of the 
liarticular lands ; that is, there must be some 
connection between the beasts used on those par- 
ticular lands and the number or description of 
beasts that may be depastured on the common 
•or lamnias lands ; as, for instance, where the 
right claimed is foi* the beasts which plough the 
particular lands : or, for every beast used on 
■ such lands not exceeding a certain number. In 
an action claiming rights of pasture, or rights of 
a like nature, it is the duty of the eoui’tpas far 
as possible, to attiibute a" legal origin to such 
rights, where there is evidence of long-continued 
user, but that duty ca,n only be discharged a.t 
the trial. Jiai/lls v. u- Am hur-nf^ IG L. d., 

(di. 718 ; G Oh*. 1). 500 :’B7 .L, T. 4l)B. 

'J.’lie freehold tenants of a manor must have in 
common some rights over tlie waste as against 
the lord ; and therefore one freehold tenant, 
claiming by prescription on a presumed grant, 
can sue on lielialf of himself and all the'other 
freehold tenants to pir>lect tlicir rights over the 
waste of the manor as against the lord. Where 
rights of common have })een exercised for many 
years, the court will try to find a legal origin for 
those rights. B r/rr/c/*. v. (dccc/z’.v 0,vforfL 

40 T., J., Ch. 780 ; L, E. (> Ch. 71 (> ; 25 L. T.‘254 : 
19 W. E. B)98. 

Crown Grant.]— A rigid, claimed liy the 

inhal)itants of a parish to cut and cany away for 
uw as fuel in their own houses fagots or haskets 
■ of the undei'wood gi-owing upon a coimnon 
belonging to the ImVl of the manor cannot exist 
by custom, prescription or grant, unless it is a 
(h’own grant which incorpoiutes the inhaintants. 
Miirra (Lord) v. Adam.^ 48 L. J., Ex. 47 ; B 
Ex. I). BGl ; 89 L. T. 89 : 27 W. E. 881. 

Such a Crown grant will not bc])riisuined from 
proof of user by inhabitants if the presumption 
is inconsistent with the j>ast and existing state 
of things, and there is no trace of such aVorpo- 
ration having existed at any time. Jh. 

Huch a presumjdioii would, moj’covei’, be wholly 
unreasonable i!i a case where at the time when 
the ctu’poratiou was supposed to be in existence 
.and entitled to the right, the tenants of tlie 
manor were exercising inconsistent rights and 
asserting their entii'c control over the under- 
wood. Ih. 

The user must be connected with the right 
■ claimed. Ih. 

A prescriptive right to cut underwood in 
respec.t of a }>artieukr house is not established 
by proof of user when the only evidence is lhat 
the right, wiia exercised in respect of the inhabi- 
tants of the parish generally. IJh 

Act of Parliament.]— A right of lop wood, 

lying within a manor, that is, a right in the 
inhabitants of a parish at certain pejiods of the 
year to l.op for fuel the branches of trees growing 
upon the waste lands of the manor, cannot be 
created by custom or prescription, or otherwise 
'.than by Crown grant or act of pailiament. 
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Cli'dtou V. .Loudo/i fhrpomdtor, 47 L, J., (1i. 
488; 7 Oh. .1). 785: 88 L. T. -198; 2G W. K. 
474. 

Soinble, a grant to the ‘‘ inhabUants ” of n, 
parish lying within a, manor of aproHt a p]'eiHlr<^ 
out of the manorial wa.stY‘, means a, grant to tin*, 
inhabitants of houses lawfully eri’cted within the 
parish, and dot's not extend to tlie inhabitants 
of houses which, tlirough having boen t'rt^i'ied on 
the waste, ilh.'gally interfere with the riein 
claimed. Ih. 

^The court will not ])resum(‘ a non-existent act 
of parliament as an oiigin for an allem-d right. 
Ih. ' - 

Pasture.] — A claim of exclusive right of 

common for cattle, sheep and other commonable 
animals, levant and couchant, is not conelusive 
that the right claimed is in its natiiie ajipui'te- 
uant, but .such right may have had its oia'gin in 
a grant in gross, doli msvix. -1 2 L. .1 i y 

2.59 ; L. E. 8 C. 1>. 527 ; 29 L. T. t)5— Ex. Ch. 

If such right is shewn to have existed in gross 
without <{uestion for a long jicilod of time, it 
ouglit to be sustained. I h. 

The recognition and repetit ion of jvh'asi's from 
the sixteenth centiny downwards without tjucs- 
tion, is evidence tiiat the right admitted of 
severance by its oi’iginal grant. Ih. 

Allotment of. ] — Where a eonviyance wjis, 

inter alia, of four aci‘es and a half, dis[>ers(‘il in 
the common iield of A., in 1781, a.ml a sul^si'iiumit 
conveyance was made in 1818, recitingan allot- 
ment under an act. passed in 1891, for inclosing 
part of the jiarish of A., in licui of five acres of 
common tield la, nds Held, that, in the alismicc 

of anytiiing U) j’aise the pn'sumption of the 
allotment luiviiig been made in respeet of other 
lands, the eouif. would assume it to luive been 
made in respect of the common lands <*ompriM'd 
in the deed of 1784, and the tith* in 1811 to be 
unobjectionable. JL/Jor v. llArd, 5 Hare, G<H. 
.yfYvCOMMOJsh 

Pishing Mill-dam.]— Whore, a mill-da.m Has 
been standing foi- more ihan IlOyi'ars. ami had 
been used for over sixty years in the same 
manner contiimuusiy Held, tiiat a, ttr<‘sump- 
tioii was nu'sed tiiat tlie udjuining pi‘o[irietoi’s 
along tlie river bank laid granted a right, for its 
erection. Loronjirld (Lord) Loitminlr (Earl), 
89 L. ♦]., 0. E. 895 ; 1j. K. 5 (J. B. 957 : 28 L. t 
155 ; 18 W. E. 1IG5. 

Pishery.]— Long exclusive eii joyiuent of a right 
to a several tisheiy in a [mblic luivigaJde jiver is 
sufficient iirima facie evidence upon which to pi'e- 
sume that the Crown had graiitcda,separa,te right 
before Magna (Jiuirta, yt't, tht' omission of any 
loference 1.0 such right, or any riMisoiiable ground 
for consiueiing that, the liscr had not Ixsm 
exclusive, inay ])<‘ sufficient, to negative such a 
presumption. IMpar v. JC/afllAi Il.s'lirrh',\' ('om~ 
mimorrms', 28 L. '1'. 782. 

A prescrit)tive right to a several oyster tislmry 
in a navigable thiai I'iver was proVc'd to have 
been exerci.seil from time immemorial by a 
borougdi e()rp<ira,tiou a,nd its lessees, Avitluiu t. a, ny 
(pialiiication cx<‘.ept tiiat the free inliabitants of 
ancient tenements in the borougii had from time 
immemorial without, interrupt ion, and claimimr 
as of right, exercised the privilege of dredginn' 
for oysters in the locus in ipio from the 2ad c2 
Eebniaiy to Easter eve in eacli year, and of 




EVIDENCE— 


i,K,i 


without tlie ori<,nruil re^^ister heins: produced. 
Sfu/e,' Y. {j^hKs%wp\ 2 Ex. 400 ; 17 L. J,, Ex. BOO : 
]2Jiir. 405. 

h) an action a'j;niiiKt Henry Thomas Byde, as 
acceptor of a hill of exchange, it appeared that a 
Henry Thomas Eyde had kept cash at the bank 
where the bill was made payable, and had drawm 
cheques which the cashier had paid. The cashier 
knew the paity's hamlwriting by the cheques, and 
swore that tiie acceptance was in the same 
writing ; but ho had not paid any cheques for some 
time, did not know the paidy personally, and 
(‘ould HOT fiuthei- identify him with the defen- 
dant : — Held, a sufficient prima facie case. Itoden- 
V. 4 Q. Ji. 02(1 : B G . k H. 604 ; 12 L. J., 

Q. B.'27(); 7 Jiir. 21 B. 

In an action on a bill of exchange, directed to 
Charles Banner Crawford, East India House, 
and accepted 0. B. Crawford, a Avitness stated 
that the acec})ta.nce was in the handwriting of 
C. B. CraAvford, and that he Avas formerly in the 
India House, but the Avitiiess could not tell 
whether that person aa'us the defendant in the 
suit: — Held, that, the eyidence was sufficient 
Avithout proof of identity. O nr tt, shields v. Cniw- 
ford, 0 M. .k AV. B14 ; 1 1). (N.s.) 4Bil MIL. ,1., 
Ex. B72 ; 6 Jnr. BOB. 

Belief.]— lii or<ler to })rove the publication of 
a libellous pamplilct in an action, a Avitness said 
that she reeeiyed fr<nn the defendant a copy 
of a pamphlet, of which she read some portions, 
and lent it to set'eral persons in succession, 
Avho returned it to her, and although there 
was no tuark by which she could identify 
it, she hclwvrd the copy })roduced to be the 
same, but could not swear that it Avas : — 
Held, that this aauis evidence of publication 
proper to be left to tlie jurAU Frijct' y. 
Giitht mdn 4 Kx. 262 : IS L.' d.', Ex. BSD : IB 
Jur. 542. 

Circumstantial Evidence,] — Identity may be 
proved by ciicunistaritial eyidence, liool'or v. 
Boolirr and- ycirtm, B Sw. tk 'JV. 526 ; B3 L. J., 
Mat. 42 ; T Jur. (>J.s.) 1329 ; 12 W. R. 807. 

Question for Jury,] — Idmitity of mimes hi 
iiertificates of Ihrths, baptisms, marriages and 
burials. Avith the persons to Avhom they are 
alleged to i-efer. is for the jury. Ifu.hhdrd v. 
Xms 4 H, ck C. 418 ; 35 L. j'., Ex. 169 ; L. II. I 
Fix. 255: 12 Jur. (N.s.l 4B5 : 14 L. T. BtH ; ll 
\V, R. 691. 

B. Of Biiith. Legitiimacv. Sanity, and 
Life. 

Birth.] — AVhei'c there Avas a claim to a share of 
a residuary jiersonal estate, the title to AA’hich 
(kqieiided iqu.m the ([Uestion Avhether a child en 
ventre sa mere at the time of the death of its 
father was or was not liorn alive : — Held, that 
there Avas sudicient to prove the existence of life 
in the child afler its separation from its mother, 
there being })roof of the performance of one clear 
vital function — pulsation. Brirk y. Xellirk, B 
Giffi 58. Affirmed, BO L. J., Ch. 498 ; 7 Jur. 
(N.s.) 789 : 4 ].. T. 572 ; 9 W', R. 9B9— L.JJ. 

The opinions of eminent medical men, that, in 
tlie absence of clear evidence of respiration, clear 
evidence of pulsation and of animal motion must 
not "be taken as a proof t»f the existence of animal 
life, not supported. Ih, 

Tiie proposition, that unless there is proof of 


the performance of all three fnnci irjiis essential 
to vitality, there is no proof that vitality wa.s 
known to exist, n(»t adopted. 7 5. 

'iTie opinions of certain iiu'dical praotJt ioners. 
that unless respiration. Avhich is one oi Ihe vita! 
functions, is prov(‘d to have taken p]a,('e, (h(‘re is 
nosntheient evidence that a, child wtisborii a,liv(^ 
not atlopte<l generally i>y the inedica,! firofe.-iNicii. 
Ih. 

And nee Grtminal Law. 

Legitimacy of Children.] — The presumpt ion in 
faA'onr of the legitimacy of a, child born in wcil- 
lock is not a presunqjtio juris et d(' jure, but may 
be rebutted by evidence, Avhieh must be idear a.n<! 
couclusiAm and not merely resting on a balance- 
of probabilities. JUnrillo v. A7f.-GVo/., 56 Ij. fl... 
P. 97 ; 12 P. D. 177 ; 57 L. T. 88 ; B6 W. R. 79. 

And nr tit. Bastardy, VoL H. col. MBo. 

Sanity.] — Tlie in'csumpt ion that every man is. 
sane until the conlraiy is provi‘<l, is not a pi't‘- 
sumption of law. but a, presumption of fact, or, at 
the most, a mixed presumption of law and fact. 
Snfton A'. S(idlrf\',\ (k B. (N.s.')87 : 26 !j. J.. (•. P. 
284- ; B Jur. (K.s.) 1150 : 5 \V. ILSSO. 

,sw> (tlfio Criminal Law. 

Life."; — Tliei-e is no absolute presumption of 
hiAvas to the continuance of lilV, imi’ any absolute 
presumption against a })arty doinganact bi;(‘ausc 
the doing of it would make him guilty of an. 

I oifcuce against the law. Xii every instance lh(‘ 
circumstances of the case must lie c.onsidere<L 
Lapdeij v. (rn/rr,s‘i)n. I H. L. (kis, 498. 

There is no presumption of law in favour of thi'- 
cont inuance of life, though an infei’encc of fact 
may legitimately be drawn that a. person alive 
anil in health on a certain day Avas alive a, slioii 
time afterwards. Jdh(‘ndn 'TrNd,s, In /t, 39 Ij, J.,, 
Ch, BIT): L. K. 5 Cii. 1B9 ; 22 L. T. U 1 : IS. 
AV. U.BOB. 

AVhure the issue is as to the life or ilcaih tif a 
peiAson once existing, the [iroof lies on the party 
asserting the death. IIAVavo/ v . Ilodfjvn^ 2 East, 
B12: () R. U. 127. 

4. Of Death and Hurvi vorshu*. 

Death — Person not Heard of for Seven Yeax’s. 
— Onusprobandi.] — Ly dci'd, dated in 1866, t laists. 
of personalty were declared, .after the dcatli of’ 
the settlor, in favour of a jiei'son by na,nie. The 
named jierson had not lieeii heard of since 1861. 
There was no evidence as to the date of his death,, 
and on thedeath of the settlor her re})r((sen1ativc''-. 
claimed the money, contending that then^ was a 
resulting tiaist in her favruir : — Held, that where- 
a trust was declared ])y decal in favour of a, nametl 
jierson, such person must, until the contrjiry wa.s 
shewn, be taken to have })een in (‘xistcnc<‘ at the- 
date of the deed : that llui onus of proving his 
death before that dati^ lay on the rcprcsetitat i ve.s. 
of the settlor, and as it had not been discjinrgcd 
by them, there was no resulting (rust, and the,- 
money must be paid to tlic r(!preseid.at ives «>f t,h«* 
named person. (‘orlndth‘.if\s‘ 7rndn In /'r, 49 L. J,, 
Ch. 266 ; 14 Ch. D. 846 ; 28 W. U. 53(;, 

If a person has not been la'ard of for seven 
years, there is a presumption of law that, he is 
dead; but at Avhat particular time within that 
})eriod he died is not a matter of ])resumption, 
but of evidence, and the onus of proving t hat. the 
death took place at any }>articular time within 
the seven years lies upon the person who claim.s.. 


E YIDE Presumptions. 


n to tlic of which that fact is 

essential.’ iV/ewhv Trud.s. In re., 39 L. J„ Ch. 
81<; ; L. K. 5 Oil. 139 ; 22 L. T. Ill ; 18 W. IL 
393. 

There is no presuniption of law in favour of 
tin; continuance ol: life, though an inference of 
fa(it may legitiniateh’' be ilrawn that a })erson 
alive and in health on a certain day was alive a 
short time alteiavards. Ih. 

A. died on the alli of January, 1801, having 
bequeatlicd his residuary estate equally between 
his nephews and nieces. One of his nephews, 
K., was horn in 1829, had gone to America in 
1853, had frequently written home till August, 
1858, when he wrote from on board an American 
shi}) (vf war, but from that time no letter liad been 
re<ieived from him, and nothing was afterwards 
heard about him, except that he was entered in 
the books of the American luivy as having de- 
serted on the 1 0th of June, 1800, while on leave : 
— Held, tliat liis personal re])resentative had not 
established a, title to any share of the estate, and 
that it must be divided among Hie nephews and 
nieces who wei’e pi'oved to have survived the 
testator. ./ It. 

The df-'uth of a legatee is presumed after he 
has not been beard of for seven years, and there 
is no presumption of law that he lived beymid 
the first day of the seven 3 "ears ; but the onus of 
piroviug that lie survived a given tlay lies on 
those who elaim under liiin. And tiic fact that 
the person who takes in case of a lapse, whether 
as tiext of kin or as i*esiduary legatee, is the one 
to commence proceedings to obtain jiaymentof 
the money to himself, tloes not shift the onus of 
proof, ieirel In re, -U) L. Oh. 

902 : L. R. i) Oh. 35(1 : 21 L. t. 533 ; 19 W. R. 
(>17. 

A person emigrated to Australia under circum- 
stances showing that lie was likely to communi- 
cate constantly with his family iii Ireland, and | 
having so conummicated with them for some time, i 
then ceased to do so, and was not lieard of for , 
more th;ni seven years. From his last letter it 
was proliable that, had ho lived, he would liave 
continued to write home. Inquiries w' ere made 
by his family eoncevning him, and advertise- 
ments [udilished, but with no result; — Held, 
that there was sutlknent prima fa,eie evidence to 
estaldish a, title depending on his death witlumt 
issue during the lifetime 'of a person who died 
after tlie expiration of the seven, years, and to 
autliorise the Landed Estates Court to proceeil 
on a petition for sale of lands held under that 
title. MV/z/Zn Trustn, In re, .Ir. R. 5 .Eq, 235 — 
0. A. 

Where a party has not been heard of for seven 
years after going abroad he will, at the expiration 
of that time, be presumed to be dead, but there is 
no j>resuinption raised by the law as to the time 
when tlui death actually took place ; this is a 
niatter cou(‘erning whieli the jury must f(U‘ra 
their opinion upon the ]>artiealar* facts of the 
ease. Dae d. Kzt'ujhf- v. Sepenn. 2 .N, M. 219 : 
5 R. A Ad. <Sd ; 2 L, J., K. .15. 150. S. (L Xenean 
V. Doe il Knh/ht, 2 M. W. 89-1 ; 7 L. J.,' Ex. 
335— Ex. Ob. 

Wliere a person has not been heard of for seven 
years, there is no j)i*esLimption. of law that he 
(lied at any particular period during that time ; 
and it is for the ])arfcy alleging that’ he was not 
alive four years after lie was last heard of to 
prove that fact. Lamhe v, Orfan, 29 Ij. J., Ch. 
280 ; (> Jar. (N.s.) 01 ; 1 L. T. 290 ; 8 W. R, 


A person ought not to be presumed to be dead, 
from the fact of his not having been heard of for 
seven years, if the other circumstances of the 
case render it probable that he would not bo 
heard of though alive. Watmn v. IJnfjInnd, 14 
Sim. 28 : 8 Jur. 1002. 

The presumption of death after seven years’ 
absence does not arise where tire pnrbability of 
intelligence is rebutted by circumstances. Dow- 
(len v. Ilendenwn, 2 Sm. k Cl. 390. 

When a pei’son has not b( 2 en heard of for seven 
years the presumption of law is that he is tlead, 
but there is no presumption when lie died ; and 
he must be taken to have lived to the end of the 
seven years. Diinzi v. Snoirden. 2 Drew. & S.m. 
201 : 32 L. J-, Ch. 104 ; 7 L. T. 558 : 11 W. R. 
160.' . 

Although the law presumes a iierson who has 
not been heard of for seven years to be dead, yet, 
in the absence of special circumstances, it ilraws 
no presumption from that fact as to the particu- 
lar period when he died ; and the onus of proving 
death at any particular jienodof time within the 
seven years lies with Hie party alleging death at 
suchpartienlai' time. Thomas v. Thomas, 2 Drew, 
& Srn. 298 ; 11 L. T. 47 ; 13 W. R. 225. 

Where a tenant for life has not been seen or 
heard of for fourteen years, by a ]>crson resident 
near the estate ou which lie resided, altlu.uigh not 
a member of his family, it is [>i*ima facie evidence 
of the dentil of sueh tenant. Doe d. Lloyd v, 
IJeahin, 4 B. A Aid. 433 ; 23 R. IL 335. 

Jf a person has not lieeii heard of for seven 
years, there is a ji resumption of Jaw that lie is 
dead ; but there is no presumption as to when, 
(luring the seven years he died. The person- 
u])Ou whom it I’csts to prove, eitiiei' that he was 
alive or dead at a particular time, must do so by 
distinct evidence. Dhodes, Jn m\ Jlhodes v. 
llhodes, 5G L. J., (Ti. 825; -JG Ch. 'D, 58G ; 57 
L. T. (>52. 

x\. R. was last heard of in 1873 ; but there was 
no evideimc as to when he died. He died 
entitled to a sum of money, which had reccmtly 
been [>aid to Ids administrator: — Held, tliat (in 
the absence of any evidence ns to wlam he died) 
neither his next of kin in 1873, nm* his next of 
kin in 1880, wei-e entitled to liave the money 
paid to them. Ih. 

xVltbougVi there is no legal presumption as to 
the actual time of deatli, there is a ])resuiupHon 
at law, when a party has been absent, and not 
' heard of for seven years, that he is dead. The 
plaintiffs liaving insmed the life interest of one 
H. with the defendant insuimiec company for 
the better secui'ity of certain advances to H., 
and H. not having been seen or beard of for a 
l»eri(3d of over seven years : — Held, that H. must 
be taken to be dead, and that the plaint itfs w'ore 
entitled to the amount of the lif(i policy and 
bonuscis. Mllhfams v. Seoftish Widows land, 
52 J. R. 471. 

Ill the absence of specual eircmnstanecH, until 
a person has been mmecounted for for seven 
years, there is no pi-esumption of law that he is 
alive or dead. After the ex})ira,tion of that 
period there is a })resumi)tion of la,w that. he. is 
dead ; and the onus of proviiig either before 
or after the la}).se of such period that a person 
was alive or dead within that period is upon tlui 
])erRon alleging the fact. There is no jiresumptiou 
of law in favour of eontlnuanee of life, but there 
is a disputable presumption of fact in favour of 
continuance of life, for any reasonabhi time after 
a person has been last heard of. Connor, In. 
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goods of^ 20 L. E,, Ir, 261. Sec also SjmieeJoy. a fifth of his rcsidiK' to W. 11., K. Ih, and J. Jl., 
Lh goods of, post, WILL. ’ and all other the children of d. Ih tbe elder, ami 

The Court of Chancery, following the analogy the issue of sm;h of his <diildren as slmuld lia.ve 
of 7 Will. 3, c. 8, B. 1, acts upon the general rule, tieparted tins life, such issue, to lake such portion, 
that a man’s death is to he jmesumed after an of the fifth as llieir partuits wouhl have', talaui if 
interval of seven years since he was last heard living. The testator died in IS2h. J. Ih the 
of; but the rule admits of exceptions, ami the eldm* had two ehildrcm hesidt's those naiiu'd in. 
court is bound to consider the circumstances of the will. One of tlauii, N. Ik, w<'nt abroad in 
the particular case, in order to sec whether the 180b, and had not been luaird of siiua* 1815, 
presumption is rebutted, or, rather, whether it Both before and after the tcsta.t(U’’s dea.tli, cn- 
fairly arises. Sll^Jfa/ion v. Ir. 11. 5 deavours were made, by imjairies and. advcalistv 

Eq. 1. ^ meats, to ascertain whe.tliei- .N, b’. W(*r<‘ living or 

In 1850 a suit for administration was instituted dead, but without success r—Ilcld, tluit la* must, 
"by the tenant for life. Tlie mortgagee obtained, bo presumed to have died befoii.* the tbiic of the 
under ^an order made in 1860, liberty to enter, will, but neveidheless that his childrc'n wt're 
.and did enter, into possession of the rents for entitled to the share which ho would have taken 
the purpose of keeping down the interest on her if he had survived the testatoi*. llust v. dhikvr, 
mortgage, and paying the balance to the tenant 8 Sim. 413. 

for life. On a petition presented by the same A reference was made to tlie 'Ma.ster, to iiujuin]! 
parties for an account of arreans of rent received whether A. Ik was living or tlead. He r<"purte<l 
by the mortpxgee : — Held, that the petitioners certain facts and findings o7i st.atcd evidema*, 
had been guilty of no laches in not filing their sliowing that, after diligent iiujuiry, nothing luu! 
petition till the cx}>iration of seven years after been heard of A. Jk for more than s(»ven years; 
the disa})pearaiice of the tenant for lifci, and tlint and he* foiim! that he was not able t(» state to 
they were, therefore, entitled to an account of llie court, wlu'tlicr A. Ik was living or deati. On 
.rents; hut that there was no fidmiiaiy rOatum ])etition to confirm Iht; ix'poii, th(7 taiurt ri*ail 
between the mortgagee and tlie ])etitioners, and and cnnsidei‘e<l the evitlenec, and eame to a 
therefore, they wore on Ij’' entitled to arrears for conclusion })resuming tlu^ <leafh. v. 

.six years before the filing of the petition. 7/;c//.- Stolfos\ b Jiir. Sbh. And see WUoorh v. /'//;*- 
man y. If, mil, 46 L. 5., Ch. 2-!r> ; 4 Ch. D. 144 ; rlatar, Id. 8bl, n. 

.35 L. T. bib ; 2i) W. R. 175. I’hci'e is no absolute ])resnin]d ion uf law as to 

When a man has not been heard of for seven the continuance of life, jmr any absointt'. pre- 
years, there can be no presnmption of his death sumption against a. pai‘ty <loint/an ae{ lu'ca,ase 
until the expiration of that period; those who the doing of it wonhl juake idm guilty of an 
allege the death within that period arc bound to oifence against tlie law. In evfuy instanee the 
prove the fact. Consequently, where a legacy cireiimstanccs of tin* ea-^t* must he conshlermk 
wais left to a man who was last lieard of in 1854, Itr;o v. Tunfning (2 Ik A Aid. 3S6 ; 2t) IL R. 4sn> 
by a testator who died in. .1 860 .Held, not to explained.* Lajmlrg v. {/rlonvn, i H. I.. Cu.s. 
have lapsed, but to he payahl(3 to his personal 4bS. 

representatives. Jhmhan, In ;r, 36 L. J., Oh. Wlioro a. man i*niitlf‘d t<»a.loga(*y lias not beim 
502; .L. R. 4 Hq. 416; 16 Ij. T. 34b; 15 W. R. heard of for (i ft eon years, and was supposed 

, to have gone to Ausl'inlia,, wlmre In* had been 

But on appeal the court required evidence inquired fb^d Jihvertiscd) for without sticoiss, 
as to the lime of death, and eonld not come the court refused to transfer Un^ inaiutipal t<i 
to <a decision on the point upon mere jne- parties claiming to be Ins legal [MTsonai repre- 
sumptioii ; and inquiries were tUrected accord- sentaHvi-s. Imt direcUd an inquiry. AfIhLinro 
■ ingly. S. a, 37 L. J., Ch. 265 ; 17 L. T. 180 ; 17 L. T. (itt ; 15 W. hk 1 164. 

Hvidence of absence, ami not being lienrd (T 
U., ml814, sailed from Liverpool for Rio de for thirty years, suiricimit, to iiitemi doatli of 
i Lmeiio, and had iiGA er since been heard of. The mortgagee, on hill bv morfgjm’or to redeerUi, 
plaintifif, as next of kin, claimed a fund to which Jladoo v. (holson, 2 Tk], Abr.‘4kl. 

I), hatl become entitled ; but tlie defendant, into Ih'esumption isf death of legalei*, afbir (weiity- 
whose possession as trustee the fund came in seven, years, without any ini eUigeuce about him ; 
1844, reta]ne<l it in his own hands, and refused but Avlieii the court makes a’refeivnce (o the 
to pay it OA'cr to the plaintiff, without receiving Atastcr in any such instance, it expects the 
direct nnd positive proof of the death of I). Master to draw a conclusion, a, ml not, to rest 
Held, that the trustee must pay over the whole content Avith a }>aro .stati'immt of facts. Divon 
fund, together with interest at 5k jier cent, from v. Dlnom, 3 Bro. C. C. 510. 
the time when he ought to have invested it, and Baymeiit ordered Avhere one party entitled 
■^also the costs of the suit. Dohfio7iY. I^attutso)}, ^ had not been heard of for twenty vein’s noon 
Jut. (tskS.) 1202 ; 5 W. R, 771. recognizance to refund. Jiailoy Hammond, 

Bayment ot money out of court ordered to an 7 Yes. 5bU, 
administratix of a person presumed to be dead, I’he })resimipt ion of dea,tli from h'ugth <>1 time 
'got having been heard of for more than RCA^en has relation to thecommema'inentof iiiat periotk 
years ; the court being satisfied Avith such WcMcr v. Bhrhmonr, 13 Yes. 362. 
evidence of deat^h as Avas thought sufficient by A tenant for lib.* of a fund in cmirf. was traus* 
the Ecfficsiastical Cburt in granting admin^^^^^^^ ported in 1838, and had not since he(‘n Ins-ird 
tion. JDiimmmireY.JMderso-^ of. Upon an ajiplicathm made in 1852, by' the 

A person m±o, if living, Avould have licen remaindermen, for pavmmit, the court Avould 
entitled to a share of insiduo, as one of the only direct ]jayment of Mm dividends to them, 
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of for inanj yeiii’S. Z0or(I\i Settlement^ Jii re, 
17 Jur, oTO. 

A husband and wife ui America., by a deed of 
separation, a.u'rced to live apart, ami that the 
wife sli-ould be at liberty to carry on business, 
Ac., and to retain for her own use all her present 
and future property, in any way awpiired, Snb- 
se<|uently a leg’ae.y, having aeeraed in right of 
the wife, was carried to the account of the lius- 
band and wife. Kotliiiig having been heard of 
the husband for fourteen years, on a petition 
■presented by the wife, a,sking tlie traijsfer to her 
of the stock, the court directed the stock to be 
sold, and the proceeds paid to her on her sole 
recteipt. WJuticort'li y. JJilicurth, 2 Sin. & G. 35 ; 
lb d ur. dl5. 

Where, on a motion to lake the bill off the 
file, on the ground that the plaintiff was not 
alive in 183i>, when the suit was instituted, 
the affidavit in su])port tliereof stated that the 
plaintifi: went to America in 182 1, and had not 
since been heard (if by tlie defendant. iSTo direct 
evidence was })roduced by tlie otber side that the 
plaiiiliff was living, nor tluj date of any letter 
irnm him since 1827 : — 11 eld. tluit the cii'cnni- 
stances afforded sunicient gi’ouiid of suspidou to 
dii'cet a reference to tlie ‘Master as to that fact. 
II()fre V. 3If/eJei{n, 1) 1j. Mx. Eep 1. 

A sum of money was set apart, in 1815, to 
;nnsw(;r an annuity to a woman then supi)Osed to 
be resident in India, but who wa,s nevei’ after- 
wards heard of. In 1837, the IMaster having 
eertifh'd, upon presunii)lion, tliat she was dead, 
blit witliout finding when she died, the court 
ordered payment of the ]>rinei]>al money to the 
party enlitled to it, subject to the mniuity. In 
1842, tlui i\Iasi cr having cert hied, upon presump- 
tion, that she bad died in 1822, and tliat no 
]arsonnl representative luul been lieard of, the 
eoiii’t. ordered immediate payment to the same 
party of tlie aecii inula, t ions siuee tliat lime. And 
in 1847 it ordered paynnent of the rest of the 
fund to the same jiarty though resilient abroad, 
‘upon his giving Ids jiersonal sccurityto refund 
in case the aiiimitimt or her personarrefircsenta- 
tivc should ever cstablisli a claim. (Wihert v. 
Purrier,'! Ph. 199 ; (Mur. 44 7. 

Less than Seven Years — Special Cirenm- 

, stances,] — A person who was entitled to the 
^ilvidends on stock payable in April and October, 
applied for his dividends in April, 1800, and was 
last seen in August in the same year, when he 
was in a very bad state of healtli. lie never 
.applied for his lialf-yearly divideiids in the 
•ensuing October. It appeared that he was of 
veiw dissolute habits, and ch icily depended on 
the dividends for his inainieiiaiiee. The question 
being vvlmtlKT he died befoi'e November, 1850 : — 
Held, that not having applied for the dividends 
•due to him in October, bsbo, and liaviiig regard 
to the state of his liealth when last seen, the 
presum pi ionmu.st he that bodied before Novem- 
Iku*, j<S(jO. J^eueneifn 'Puds, In re, 38 L. J., Oh. 
159; h. !b7 E((. *198; 19 L.'T. O). 

A tenant for lil'e entitled benetieially under a 
will assigned her interests to semirc the repay- 
ment of certain ailvanec's, and the iirerniiims on 
policies on her life. xVt th(,‘ end of jMarch, 18(>(>, 
a small sum of money, usually jiaid cp-iarterly, 
was paid to her. Hhoiily afterwards she went on 
a pedestrian tour, anil had never been heard of 
iiince. The small sum wiiicli became '[layablc at 
the end of June was never applieil for: — Held, 
that the presumption was that slie was dead ; 
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that on the evidence she could not be presumed 
to have died before June, ISGtJ ; but tliat she 
must be taken to have died soon after June, 
1866. Hlehnan v. Vpsall, L. 11. 20 Kq. 136 ; 
23 W. K. 776. 

A sailor left his ship at the end of 1 S49 or very 
early in 1850, and hail not since been heard, of : — 
Held, that if he was shown to have intended to 
desert, it could not be presumetl that he was dead 
in May, 1S50 ; but that if lie interulcd to return 
to his ship, then the court would assume that he 
had met with an accident, by which be purishetl 
a veiy short time after leaving the vessel, and. 
before May, 1850. Laltin v. Lalihi, 34 Beav. 
443. 

Where parties sailed from an island in the West 
Indies before the hurricane mouths, and were 
never again heard of, it was presnmod after the 
seven years from their being last seen had elapsed, 
that they died before the expiration of the period 
conimoiil}^ known by the name of tlie hurricane 
months, tluit is, the period betweiai the Lst of 
August and tlie 10th of January, and therefore 
before the 24th of Jaiiuaiy. SlUlek v. Jhmth, 
I Y. & Coll C. C. 117 ; 11 L J., Oh. 41. 

An issue to try the (piestiou was, under the 
circumstances, refu.sed by the court. Jh. 

In July, 1852, H. ipiittcd .England America, 
and wrote home announcing his safe arrival at 
New York. There was evidence t hat he was in 
declining health when lie quitted England, and 
that, from liis chai'acter, education a,iul previous 
life, ho would, if living, have conmnuiieareiL with 
his friends in England. Advertisemimts refpiest- 
ing information concerninghim iiad been inserted 
in the American newspnpei's, but ho was n<.wer 
heard: of again. The father of U. died in Septem- 
ber, 1853, intesta-te. One of the next of kin of 
the fatliei’, su}>]iOsing the son tc) have predeceased 
liim, tiled a bill for the ailininislrntiun of tlie 
father’s estate : — ‘Held, that there was prima facie 
evidence of the death of H. in his father’s life- 
time to entitle him tu have the personal estate 
secured in court. Dunhy v. Danliy, 5 Jur. (y.8.) 
54. 

Non-production of Cestui que Yie.J— The 

devisee of land in case of the death of another 
without having issue is a person who lias a claim 
in ex]K‘ctancy to an estate after the tleatli of a 
l>crson, within tlie meaning of 6 Anno, c. 18, s. 1. 
A close of land was devised to T. in fee, but in 
case she should die without leaving lawful issue, 
to others. T. maiTied and left iier husband, 
having had no issue. He died ’in IMay, .1888. 
Oj'dcrs were made in June and August, 1888, 
resiiectively that A. who had bought the iiiterest 
of T., should produce her lirst at \V\ churidi door, 
secondly, in court; she nut having been pro- 
duced, and A. not having proved that, she was 
alive: — The court ordered tiuit she should be 
taken to be tlcad. Pople, In re, Baker, hJx ptaie, 
58 L. J., Ch. 372 ; 40 Ch. .1). 589 ; 60 L. T. 668 ; 37 
W. E. 554. 

Contradictory Evidence/]—Upon a bill 

of discovery in aid of a defcncchit law, anti an 
injunction to restrain the })rocecdings at. law, the 
eoiD’t will not dissolve the injunction before the 
(soniing in of the tlefendant’s answer, upon pre- 
sumptive ovitlence of his death, if tliat evidence, 
though strong,, be qualilied by circumstanccH 
tending to a contrary (conclusion. Jtnimn v. 
Balarte, 2 Y. k Cull 127; 6 L. J., Ex. Eq, 
75. ^ 
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Insufficient Evidence,] A, left this 
country on the 9th of November, 1S29. On the 
lOtli of June, 1831, his brother-in-law received a 
let.ter from America on behalf of A., describin^: 
him as having changed his name to P>. I'hree 
niontlis after this A.’s wife sent a letter to hitn. | 
addressed to him as B., by tlie hand of a friend, 
who could not find him. He was not heard of 
any more, and it did not appear that any other 

inquiries were made by his family : — Held, that 

on. til is state of facts, there was not sufficient 
information to ground presumption of death, still 
loss of the particular period of death. 

Lire. 1 Drew. 235. 

Time of Death— Question for Jury.] — 

Where a ve.?sei is proved to have sailed, and has 
not been heard of for two or three years, it is to 
be presumed that she is lost ; but at what time an 
individual, wlm sailed on board of such vessel, 
perished, is to be collected by the jury from the 
})articular circumstances of the case., Watson v. 
Kitajs 1 Htark. 121. supra. 

Grant of Administration.] — post, 

■Will. 

Proof of Death — Entry in Register.] — The 
proper way to prove the death of a person is by a, 
certitied cojiy of the entry in the register ol; 
deaths, Imt such evidence ought in general to be 
sup})orted b}*- [in affidavit as to the fact of the 
burial, liisdey y, Shtyhcrd^ ^l W. B. 782. 

And Production of Will.] — To }>rove tliat 

W. F. of L. was dead, his will, dateil in 1817, 
from the Prerogative Court, was produced, !ind 
a.lHo an examined copy of the I’egister of burials 
of L., of 1817, containing an entry of the burial 
of a W. F. of. L. And it was stated by a niece 
of W. F. that he was <lead, and that she. had 
received a legacy of 100/. under his will, but 
was not at the place wlieii he died : — Id eld, to be 
sufficieid. evidence of the death of W. F. J)oo d. 
Jfall V. Pcnfold, 8 Car. c'c. P. .53(). 

Person Dying Abroad.] — Where a ])arty 

dies abrofid, and Ins will is proved, and the estate 
administered to and the property brought 
to this nountrv, although there is no cortilieate 
of burial, 1 be court will consider that sufficient 
evidence of death, and will direct payment to 
the executor. Jornid v. Spicer, 11 W. B. GIH. 

Death at Sea.] — A sum of stock standing 

in court to the account of A. B. ordered to be 
transferred to C. 1)., the father and administrator 
of A. B., on evidence of letters from abroad to 
C, D., from the owner of the vessel, and liis clerk, 
on board of which A. B. died, and of a foreign 
newspaper, announcing A. B.’s death on board 
the same vessel, and also on evidence of receipt 
and i<lcntity of a box containing a Bute and 
mathematical instruments from abroad, which 
had been giveii to A. B. on his quitting this 
country, none of the crew of the vessel on board 
of which A. B. was stated to have died being in 
this country, Stichicy v. Ktiigkt, 18 L. J., Ch. 


lunatic.] — The court will never act on 

the allegatif)!! of the decease of a lunatic wdthout 
proof of that fact by affidavit. Fermor, Fa: wvrte, 
1 W. B. 43. . 


--Presumj^tions, 

Necessity for.]— Wbciv n j>ariy diossiiHae 

order for distribiiting tlu! fujid, tluM'omt. wil! nuL 
vary the order wiHiout })ro()l' of th^aih. Hell w 
Bait, 2 W. B. 135. 

— Discretion of Bank of England, |— «Fvi- 
(leiice wliich Hie Fouri, of ('liuneerv luny, irfe 
uncontesied cases, I'onsider v'-nllie.ieid (o prove a 
death, is not necessarily binding and (‘ontdusivr 
npon, or to be iieee{)ted as saiisfardoiy h\, tin* 
Bunk (d‘ Engluiid. The bunk bus a dism-etion to* 
exercise for its own protection and the beiulli, of 
the public : and the court will not. eoiujud it, 
when exercising that discrctioji bona tiih*, to* 
depart from its own sidtled practice. J^rnsscr v. 
Banli of Enqhtnd. 4-1 L. .1., Cdi. 327 ; L. H. 13 K{j„ 
Gll;2(>L. T. GO;' 20 W. B. 3G2. 

Recital in Private Act.] — Beeiial of the 

death of a ]>rior tenant for liie in a privaii' aoj of 
parliamcmt is, ii[iun an iq)|)Iienti(>n by a, suh.*^e« 
quent tenant for life for puyinent <tf tlu^ ine,uin(% 
insufficient, (‘videinu* of tin' (l(‘atli. third/ v„ 
('iKmihrrs, 21 Ih-av. G19. 

Proof of Existence and Death— -Soarcli, j 

— Pljeetinonl in 18-10 by a. n*vtM'sinner for premises, 
deuiiseil in 1801 bir 1 hree livis ;uid lwen!y-om^ 
years. Two of the eesluis vi<* bail died 

bef()]'(i 1828. .No witiH'ss was called who had 
ev(‘.i‘ known the I Idl'd ; and <‘xe,ept (lie numtiivn 
of him in the lease (whi<di descrilu'd 1dm as aged, 
ten years), there was no pros that he had cvm' 
existed. Ns) evisleiiee of seandi for him was. 
given: — ih'ld, that to raise, the presuinptiim of 
ills ds'uth thi'p* should havs* b(M"ii (‘vidi'Ut'e that 
lie has I imt lu'sm hea,rd of by those ps’rsons who* 
wouhl iuitiiruJly Uavi' hearsl of Idm had he been, 
alive, or that, si'a-ndi laid besm inetlVet ually made? 
to tiiid sueh a, person ; ami that the mere fact, 
that, iis) witness ealh'sl bad beard of him was mh 
sufficient, .Doc d. France v. .Andrcirs, 15 Q, B. 
75G. 

Direction to Jury — Action on Policy of 
Insurance.] — A psdiey on the life of Nutt was 
granted in 18G3. An act ism was brought ujum it 
in 187-1-. and tlm siuesl ion was whetlun' Nutt- was 
then alive or dead. Me laid bei'U a,bsent frsirn. 
his former home for more than sevsm years,, 
having left it in 18157. Mis sister ami hnsither- 
in-law, who lives! wliers' he liasi fsU’merJy lived, 
gave evi(lem.ie as to his absence, and said tlioy had 
not lieard of him fsa- more than seven years. On 
cross-examiiaition, they saisl that a, niecs.*. s)f his 
had said tliat when slie was in Helbourim, iu 
December, 1872, sn January, 1873, she saw a man 
whom she belis,;ved to be her uneU' Nutt, bid he- 
was lost in tins passing crsiwsl before sb<‘ was aide- 
to get to speak to 1dm. NoelTsirt a[ip(‘ai'cd to 
have Iximi made to tind him at Meliisiuriie, and. 
the other relatives believed the niece to ha,ve beeoj 
inivStakcn. Tlu'. jury expressed a, similar opinion. 
The judge directed tlm jury that, tliey *'(mnld 
not say that the man laid not Imeii heard of 
(luring the last s(.*.ven year.s when one of liis. 
relatives declared tliat she had seen him alive and 
.well within the last three years; and st i{r}e.ss 
I could tluw say that lie had never been bea..rd of, 

I when all the members of tlui family stated that 
I they had lieard what she had stated,” ami “ tiiafc 
■ the gronml for the presumption of death from a 
man having been ab.si'ut for seven years was 
entirely removed by the direct (nddeiuui that 
every relative had heard that he was alive.” And 
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lastly, the said to the jury : Uialer these 

circiiiustaiices, unless you are pre]»ared to find 
that he was dt-ad in A]mh 1875, and find, it npon 
«vide!ice whi<*h tends to prove exactly the con- 
trary, and in the absenctt of that evi<lence upon 
'which alnne the ])resuinption shonld be raised of 
liis dtvatli, your verdict to lai for the defen- 

dant.’’ The (V)uri of Ap})eal considercfl this to 
be a inisdireetion, and ordered a venire <lo novo. 
On appeal, the lords were e(}ua,lly divided, and so 
the decisi<ni of the Appeal Court stood afhrmed. 
Frndentldl jUi^urani'd (\). v. Edmonds^ 2 App, 
*Cas. 487. 

Bigamy.] — In 18(>4 W. married A. In 

11808 he wa,s ebargcd wdtli bigamy in marrying 
B. in 18ti8, bis wife A. being then alive, and* was 
on such chai'ge convicted. In 1 879 he married 
IJ., and in 1880, 0. being then alive, he maiTried 
D. Afterwards, upon a cluirge of bigamy in 
marrying L>.. C. being then aliv'e, AV. was eon- 
victe<l, it iK'ing he]<l })y llie pn^sidiijg jmlge tliat 
til ere was no evidence tliat A.w'as alive when AV. 
married 0., or that tlie nuirriage with C. was 
invalid hy n‘a,son of A. V»eing then alive ; — Held, 
that the conviction could not be sustained, as 
the question shouKl have been left to the jury 
whether upmi the adiove facts A. was alive 
or not wlieu W. imu'i’icd C. 7Av/. v. ]I7Z/.sA/;r, 
oO L. J., M, 0. r>7 ; 0 il Vk I)'. 800; 11 L. T\ 
222 ; 20 AV. II. •478 ; M Cox, C. 0. 541 ; 45 J. P. 
1175 .: "■■■■ 

.S7Y' Crimi^^ai. Law'. 

Iia other Cases between Hnsband and Wife.] — 
lIlTSBAND AND WiFE. 

Of Death without Issue.] — After tlie lapse 
of a periotl of more than lot) yeni'S, In the 
absence of evidence to the contrary, the <Icath 
of a iiariy witliout issue may be presumed. JJ(W 
<1. Oldham v. WoJlaif, 8 B. ic (J. 22 ; 2 AI. & By. 
195 ; 8 Car. & P. 402 ; 0 L. (O.S.) K. Ih 280. 

In pedigDje cases, persons presumed to lie 
dead are {n‘esiinie<l t<i have died unmarried 
and witliout issue. I'h. 

The pedigree of a elaiinnnt as a descendant 
from the seventh son of the tirst peer, who was 
80 created by letters patent to hold to him and 
the heirs male of his liody, stated that tliat peer 
left seven sons; tluit the issue of the lirst and 
second wa*.re extinct, and that the four next died 
without issue, there being no coTiteiuporaneous 
account of them, noi* otlier evidence, except 
reputation in the family, which agreed with the 
})edigree : — Held, that it might be jiresuined 
they tlied wdt bout issue, more especially as, during 
a long euiiiest for tlie ilignit.y, no descendant 
'from them e.Inimed it. Jiimrom QEarl) 
Onsr, 0 (U. A F. 07. 

A woman emigrated, along willi her husband 
and seven childi'en, 1o Anu'rica, in 1847, where 
she died in I8(>(), ami not any of the children 
had been heard of fur tiai y<‘a,rs }>reecding tlie 
friai :—Held, that it c,t)ul<l not lie jiresurncil that 
all the seven children had ilied without issue. 
Jfullaiy V. Walnh^ fr. K, (5 C. \i. 814. 

Ill making a title by pedigree, evidence that 
a man has not }>een heard of Ln mat ly years is 
sufficient evalenee jiriuui fniuc to ]>rove him 
<iead without, issue. Hour. v. Ha, shindy 1 AV. Bl. 
404. 

Ihoof by one of a family that many years 
before a younger brotlu'r of tlie })erson last 
seised had gone abnaad, and tliat the belief of 
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the family was that he had died there, and tliat 
the witness had never heard in the family of 
his having been married, is prima facie evidence 
that the party was dead without lawful issue, to 
entitle the next claimant by descent to recijver 
in ejectment. Eoo d. Eannlnif v. Onjlui, 15 
East, 298 ; 18 E. B. 47-4. 

Ill pedigree cases, an old will, by which the 
testator purports to leave ail his property to 
collateral relations or fjiends, is regarded as 
very strong evidence of his having died without 
children, llimqate v. (ruscoyue., 2 Ph. 25 ; 15 
L. X, Ch. 3S2 ; 'l0 Jiir. 625. 

Survivorship.] — A young sailor was last seen 
in the summer of 1840 going to Portsmouth to 
embark. His grandmother died in March, 1841. 
It w'as presumed that he w'as the survivor. 
Tindall^ In ?*<3, 80 Bcav. 151. 

A son, first tenant in tail in remainder, left 
this count ly^ on the 11 th of Ajuil, 1858, aiul was 
never heard of afterwards; ids fatlier, tenant 
for life, died on the 8tli of Alay, 1858 : — Held, 
in 1872, that it should be presumed that the sou 
survived the father. Pennofufltor v, Peunnfather^ 
Ir. E. 6 Eq. 171. 

A sailor, w'ho left England in Alay, 1845, on 
the Arctic ex[)edit{on with Sir John Franklin, 
and who had not been lieard of since June, 
1845, was presumed in 1850, under particular 
circumstances, to have survivetl another })erson 
who (lied in 1850. Ooimaney v. Hlilurlly 28 
Beav. 328 : 2 Jur. (N.a.) 1058. ' 

A, went aliroad in Sejitcmber, 1880 ; his fatluM’ 
died in September, 1888 ; about twenty months 
]>revious to that time A. was lieard of for the 
last, time, Tlie coui-t ordered a sliarc of the 
fathers lusidue be(p]eathetl to A. to )>e trans- 
ferred to his brother, as the sole next of kin of 
the father living at the father’s di*atii, on the 
brother giving security to refund it in ease A. 
shoulil be living, or should have died after his 
father. I)owloy\, WlyiJwliL 14 Sim. 277 ; 8 Jur. 
972. 

Insufficient Proof of.] — A ti'stator gave 

a legacy to be equally divhled, witliin twelve 
months, lietween the children of P. who slmuld 
1)0 living at Ins, tlie testator’s deatli, siadi sum to 
be raised out of the jiroporty tliercinafter given 
to his executrix for life. He then ffiva to his 
executrix real and personal estate foi' her life, 
and after her death to the children of P. living 
at Ids, the testator’s, death. At the ti'stator’s 
death in January, 1847, there were four (Lildren 
of P. living, hut another, J. 'l\ 15, had nth been 
lieard of since Hcliruary, 1845, and nothing evtT 
W'as heard of him afteiwards. The (.*xec,utrix 
paid to the four children, who -were known to 
be living, four fifth shares of the J{‘gacy, ]>ut 
did not raise the remaining fifth. In 1851 slie 
became lunatic, and in 1852 the funds, to the 
income of wdiich she w’as (mtithtd for were 
transferred to the credit of the hinncy to the 
account of the lunatic and the ch51dr<ui of Jk, 
and the income wms ordered to b(i applied for 
her benefit. In 1871 the four surviving children 
of P. and the administra.tor of J. T. P. petitioned 
that the remaining liftli share of the h'gacy, 
witli interest, might be paid to the four children, 
or, if not, then to the administratoj* of .1. 'I. P. : 
-—Held, that there being no proof tlnit 8. 1’. W 
survived the testatar, the share must he ]>aid 
to the four children who were known to have 
survived him ; that the manner in wdiich the 
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court, lifid dealt with the fund took the case out 
of the statute as to the principal, "but that only 
aiTcars of interest should be uivon. 
In 41 I 


lost, wiih all hrnids :■ — Held, tliai there wan no 
presumption of lawns io which of tlu‘ two, ific, 
liusband or the wife, died tirst. /lAv/c/z, In 
(/oo<h oJ\ in L. J., 1\ 1)2: [1H1)2] P. M2; hd 
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J., Ch. 219 ; L. B. 
120 ; 25 L. T. 775 ; 20 W. II 171. 

A testator gave his residuary estate ii 
for such of^ his seven nephews and nic 
should ]')c living at his death, with a su 
tioxiary gift to the issue of any nephew o. 
who should predecease him leaving issue 
testator died in October, 1858. One 
nephews had gone abroad indSlS, bein^ 


By an nnle-impfinl marriage st‘j t Icnumi, (‘on- 
I sols belonging to tin* liushan<! were soiMcd aftor 
I the res])ectiYif dt'aflisof tin* hnsbami and wife., 
'and failure, of chihlren (wiiicli happened), in' 
trust for the survivor of tht‘, hushafid am] 
wife, absolutely ; and e,{‘i‘tain Porl,ngm‘s(^ bond.^’, 
belonging to tiio wife were settled npun trnsl 
for the husband during the joint lives of inne- 
self and his wife, and "in case lie surviveil lier 
in trust for such persons as she should ])y will 
appoint, and in <lefanlt of ap])ointmeiit for her 
next of kin, excluding the hns])and, })ut. in case 
she survived liim. in trust for her absolufelv. 
The hnsbaiul by liis will gave ail Ids property 
to his wife absolutely ; aiid the wife by her will 
gave all her prop(a’t,\ to her liushaiui for life, 
with reiJiainder to Imr sisters a))soIutely. Th(> 
husband .and wib' having peiaslual together ;it 
seal ; — Held, that fiie oimisoIs belongi'd to thi." 
legal ])ersonal represen I a, i ives of Hie ]jus}>and,, 
aial the boiuls to Hie legal per.sonal repi'esiaita,-* 
fives of the wife. lP()ih/.s‘ton v. />Vv’/i'ed 7 /, 4,> 
L. d'., Ch. I). 772 : 2 Hli. I). 215 ; ‘M I,. T. 171 » 

24 w. B. :-h;o. 

A testator and two of Hu^ legabays in his will 
perished in a. ship which was suppttsi'd to liavr*' 
foundered. There being no evidence (if survivor- 
ship Held, that t lie betiuest failed. Harnvft 
V. TufjireH, Ml Bea,v. 252. 

A testa, (oi‘ li-ft legacies to tlirt-e perilous, and if 
an^^ of tliein died their share was to go to tlm 
others. One of the b'gafces and tin.* i«‘slal«ir 
died at th(‘ same iiisfaiit r—Held, that “death’' 
must, ata'ording tittlie ordinary ride, imyan death 
in tlic testatoi's lifetiim', and Hint tiu‘ h'gaev of 
the h'gatee so dying became part of tiu^ tvsidue. 
Eilioit V, Umlfh, JlHinif. hi rn. 52 1.. .L Oh. 


duty, ,itSr>2, and since 
been heard of liim. [ 

residual 

question had predeceased the testator and 
Ha'nhy, In 25 \\h R. 427. 

- a legatee did not 
is not conclusive, and it 


estate on 


in 

left no issue. Jlinhy^ hi re, 

When the evidence that 

survive the testator 

appears that better evidence might possibly bo 


obtained, the court will not draw an inferemee, 
that the legatee is dead, but dii’ect the amount 


of the legacy to be carried to a, separate account. 
JRJiode.s\ hi ro, Fraaer v. lienton, 28 L. T. 592. 

Commorientes.] — There is no presnmpt ion 

of law arising from age or sex as to survivorshi}) 
among persons whose dcatli is occasioned liy one 
and the same cause. Whig v. Angrmr. 8 H. L. 
Cas. 185; 50 L. J., Ch. 65. S, (1 sub noni. 
Ihiderwood v. Wing, 4 .Be G. M. & G. 655 ; 
5 Eq. R. 794 ; 24 L. J., Ch. 295 ; 1 Jui\ CN-S.) 
159; 2 W. R. 641. ^ • 

Nor is there any presumption of law that all 
died at the same time. Ih. 

The question is one of fact depending wholly 
on evidence, and if the evidence does not establish 
the survivorship of any one, the law will treat it 
as a maitej* incapable erf being determined. The 
onus probandi is on the person asserting the 
affirmative. Ih. 

Where, therefore, a, husband, wife and two 
diildren were swept off the deck of a ve.ssel 
by one wave, and there was no distinct evidence 
that anyone was seen later than another, although 
evidence was gimn that tlie husliand was a strong 
man and a good swimmer, and the wife was a 
weak and delicate woiuari, and could not swim 
at all, the court would not assume that o.ne sur- 


5 . As TO DoOUMISNTH. 

a. Stamp. 

uly Stamped. Although upon ihepre- 
■ ^ omnia rite, esse acta, if secondary 
is tcnd(‘re(j lo prove the conb'uts of all 
nt whicli is (dther lost., or retaiiuxi by 
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d. Ei’asures, Alterations and Interlinea- 
- tions. 

Time of.] — Tlio entry of a re.suluti(’>n in the 
mimitc-book of u corporation, accepting a pro- 
posal for a lease of part<.)t; the caaporate property^ 
fjcjing partially erased, is, in the Jibseiico of evi* 
deuce to the contrary, to be pre.sume<i to have 
beoji made before the book was sigin^d by the 
chairman of the meeting at which tlui resolution 
was passed. iStemufr JIonpUul v, JDyan. 15 Ir, 
0, L. E. 405, 


the opposite party after notice to produce it, the 
court will }}resiime that the original was diilj” 
stamped unless some evidenee to the coutraiy is 
givefi ; yet where there is evidence that an 
instrument, unstampec I at its execution, continued 
for a considerable time after its execution un- 
stamped, the onus is shifted, and unless evidence 
is pi'odiiced to lead to the belief that it was 
siamped at some time subsiKfueuily the con- 
clusion is that it remained unstamped. Marine 
Inrrdmrnt C\k v. J{arhi(li\ 42 L. J., Ch. 173 ; 
L. K. 5 H. L. (524. 

If a man withholds an agreemenb under which 
he is ciiargealjle, it is presumed to have been 
properly starapccl, Crhj) v. Andrnnm^ X Stark. 
35 : 18 B. B. 744. Xnd i>.eQ.Closinadciic v. Carrcll^ 
18 C, I). 35 ; 25 L. J., C. 1>. 215 ; 2 Jur. (X.S.) 
474: 4 W, B. 547. See fiirflier, post, IV.. 5, c, 
ADxMISSIBILITY of Unstajmped Dogum'eists 
(Biioof of Stamp). 


More than Thirty Years old — Proper 

Custody.] — Xv.! post, col. 700. 


Will.]™-~hi a suit concei’iiing the validity of a 
will, the surrounding circumstances and the 
appearance of the (hxaimeni were in favour of 
its having been duly attested. The adverse 
evidenee, viz., that of the two witnesses, who 
denied haviiig attested in the presence of the 
testator, appeared to be of a doubtful character. 
The court ac;te<l on the presumption omnia rite 
esse acta, and pronouncetl for tiic will. Ballcij 
V. Frvwan^ IT W. B. 511. 
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b. Execution. 


Deed.] — A deed acknowledged by married 
women was signed by the pailies and witnessed ; 
but no seal or representation of a seal aj)i)eared 
at all on the deed ; — Held, that tiie attestation 
clause, in wliieh it w;is stated that tlic deed had 
been signed, sealed a,m I delivered in tlie presence 
of the witnesses, was prima facie evidence of due 
execution. SandUand^f^ In re, L. B. 5 G. B. 411, 
S. C., nom. Jln/er, In. re, 40 L. J., C. P. 201 ; 
24 L' T. 273 ; 10 W. B. 541. And see Ifull v. 
BalnhrUltje, 12 Q. P>. 500. 

Proof of handwriting ef parties to a deed is a 
suilicient ppHrf of execution under the 0. L. P. 
Act, LS5I, s, 25. Malr'r IZsfate, In re, 42 L. J., 
Oh. '882 ; 28 L. T. 750 ; 21 W. B. 740. 

if ihe handwriting to a <leed be proved the 
jury ma-y [unsumo tlio sealing and delivery. 
Orelller v. JVefde, Peake, 145 ; 3 B. B. 550. Sec 
also In re, 0,snrll v. Shepherd, 57 

L, T. 51. 


Attestation,] — A holograph will, signed 

at foot by tlie testator, and containing an 
attestation clause, appeanul alte.sled by two 
marksmen. 'JTu*ir names, as subscribtid to tlie 
will, the attesbition clause, and the words 
“mark — his,” which iif)})eared written above 
and below ei'osses ot>])Osito each of their names, 
wore in the handwriting of the bnstator. At the 
date of the instrument , two persons of the 
names so subscribed as those of the attesting 
witnesses were in his employment; tliey were 
both illiterate, and liotli ])redecca.sed him. Tlie 
document was found shortly after the testator’s 
death in his house, preserved amongst others of 
his pajiers. It purported to give all his property 
to his widow. He stated to her the night before 
his death that be left her all ho had — tliat every - 


Post Mark .] — See post, col. 577. 


Posting Letters.] — Proof of the })Osting of 
several letters at several dates is not conclusive 
of any of them having heen received at the 
addi'css to Avhieh the V were directed. Held path's 
10 L. J,. Oh. 3‘) ; L. B, 11 E(i. 85 ; 23 L. T. 
831 ; 11) W. B'. 211). 

The defoiulaut applied for sliares in the plain- 
tiif company. The coinjiany allotted tlic^ shares 
to the defendant ami duly aildressed to him and 
posted a, letter containing tlie notice of allot monty 
but the letter never was I'ccoived by him : — Held, 
that the dcfciidnnt was a shareholder. lirltuh 
find xinieriean Tf lepraph Co, v. (Haon (L, B. 
5 Ex. 108), overrukxl. Household. Fire Inaurance 
Co. V. Grant, 48 L. J., Ex. 577 ; 4 Ex. D. 215 ; 
41 L. T. 21)8 ; 27 W. B', 858— -0. A. 

A contract is complete when a letter has been 
postcil accepti]ig an offer which can be accepted 
by letter so sent. Imperial Land Company of 
MarseiUes, In rc, 1 far rids Case, 41 L. d., Oh. 
521 ; L. B. 7 Oh. 587; 25 L. T. 781 ; 20 W. B. 
ODO. 

And see Contract, ante, yob IV., cols. 31, 12. 


thing was hers. It did not appear that any 
fourth person, was present at the execution of 
the will, and no direct evidence of its due 
execution was given : — Held that there were 
reasonable grounils for presuming that the will 
had been duly executed and attested pursuant 
to the provisions of the Wills Act, and sufficient 
to enable the court to jn'onounce in favour of 
its validity. Clarlie v. Clarhe, 5 L. B., Ir. 47 
— G. A. 

Doctrine of presumption as to the attestation 
of wills in presence of the testator. WineMl- 
saa V. Wwiicdiope, 5 L. J., Ch. 157. Aiid see 
Wn.L. 


c. Date. 


On Pace.] — The date which appears on the 
face of a document is prima facie its true date. 
Malpas v. Clements, 11) E. J., Q. B. 435. B, P., 
Fotex- V. Crossoj), 2 Ex. 11)1. Anderson v. 

5 Bing. (N.C.) 205 ; 1) Ju J., 0. P. 11)4. 

But qiuerc, whether the date a letter bears is 
primil facie its true date, Butler v, Mount'‘ 
yarrett (^Viseonnt), 7 H. L. Cas. 5.33. 

A receipt and also a delivery order, given by 
the plaintiff to a witness a month after the sale, 
but dated on the day of the sale, ami not other- 
wise shown to be in existence before the sale, are 
admissible as alYording some evidence of the .sale 
having taken place on the day of tht‘. date of the 
documents. Morgan v. Whitmore, 5 Ex, 715 ; 
20 L. J., Ex. 281). ' 

There is a presumption that a c.he< 4 ue is drawn 
on the day of its date. Lau's v. Band, 3 0. B. 
(K8.) 412; 27 L. J., 0. P. 75. 


• JCj VXiJ’JDjiNUm- 

In Affidavit.]— A bankrupt was indicted for 
not surreiKlenug. On the trial the proceedingB 
111 bankruptcy were put in, and it appeared that 
there were eiusures and inteidiueations in the 
aflidavit yeiifying the petition for adjudication : 
—ileld tlnit the jiresumption of law was, ihat 
the amdayit was in the same state as when 
it was sworn ; as to alter it after it was sworn 
would be an act of fraud and misconduct whicli 

OinuUm, Dears. 

bxr t ‘‘1 b ! 2 Jur. (N.S.) 67 : 

4 K. 40 : 7 oJox, C. C. 19. 

Deed.]— As a deed cannot be altered after 
execution without fraud or wTong, the presiimp- 
tion if an alteration appears, is that it was 
nmck before execution. Deed. Tatum v. Catomore, 
lo 0. D. 7 k). 


Will.]— A testator, by his will, dated in 1<S;14 
dcYised and beqneatlied real and personal estate 
upon mists. Certain of tlic wordsin thedcclara- 
tion of tiiists were inter! ineated. Pi'oliate yus 
gi anted of the will hy the consistory court of ('' 
jto whether, with regard io 

■ hcforl f ^ ■^’i^-^'»'lii‘t‘ation was made 

beiorc oi after tlie execution of the will : — Ii(»ld 
^laMnivmg regard to the granting of the inn- 
bate hy the consistory court, it must be my- 

CrutteMm, In. n>, 45 L. T. 465 ; So W. R .W 
1 he i.rosiimptiou that a , loom,, out was oxocuted 

whu.h may be alteretl by a testator without 
ftaud or wrong. Dm d. Tatum v. Catoimiv, Id 


-'JL luiiiiurjjiionH. 

a testatrix was found upon her death wiili t.lu' 
signature and atk'stalion eiinisc <*nt off and 
folded inside tlie will. 4’iierc was no otfu'r 
eyidence of inkuit ion :--lI(‘Id, that this was a 
sullic.icnt eyidimce of an animus ivvofandi 
J/a{/m\su ov /fc/ckoo I t t, T 

4r> J. 1*. 81(), 

Effect.] — Where any docmiumt has botm or 
appears to ha/ve Iieim alien'd in a, naiterial part., 
the person producing it, {*nnnot claim to cnlPrcc 
any right under it unless the niterat ion was made 
before execurion or other eo;ni)]etion <,r the 

instruinentandwitiiduemnseut, and this whethm* 

the altei'ation was made by the person vn-odueiiK'’ 
or .u straiigor. Dii/ofn Ca.w, ]l Uo,,. 47. And 

■SCO AMou!: V. CiD-iiHvll, Ij. Jl. ;! y. li .-,7:5 . ,s<i,/r,.if 

V. JlaaJi of Ernttaml, ii (,). I!. J). r,55 ; aa</ it.,,! 
aw/ouBlLLS Of E.\-0H.\K(.iR. 


— Alterations— Attestation otl—Tlio cl.ins,. 

2'PO'nt'iig exofutors wa.s written partly on' Ui,‘ 
seooiid and partly on the thir,l .sill,, of .a wil 
bubseiiuuntly the testator altered the clause but 
h,.' signatiu'c and those of the atto.sfum’w 

Hliicn WLio made on the soeond side The 
mmZT f ’"''’.’’“I. «he,'-atio, s. 

8!)6; 4rj’p"7fr^''''^’ 2!) W. E. 

t,n7T /“‘®^l“®ation after Exeontion.l—Tesf.,- 

pSf"Xt,JSIl4 

Sin?;;:":"”:;:: :™ 

then her presence, placed their initials in th," 
Xre 1 intevlinoatinii Held that 

rwl . to-exccutiou of the will’ and 

omittod'fTO^’tho' iwoblte°''“"^'’‘'’“ 

alterations and erasures 

depose tr.-lbn^thtnr*/”^' "onld not 

^evidenceas^ 

prs.«9? Wfe. Moore; 


-The will of 


0. ACTlN(t IN OKKrciCS. 

Public Offices. ]^-~f:videncc of aef ing in a pulilic 
onice IS t!vi(!cii(*t‘ to go (o iht' {urv of a title to 
tiiat office as a.gains|- ;i w)*ong(‘h»m\ thou.-fi tlie 
title IS put in issue by (Im ploahings and their 
appointment, is I'etpiij-rd ti) iMMimh'r scai. 

V. y/e///c.v, n Ir. i;. IP joi;. 

Such evidence* of acting rai.'-rs a, p tv,su m pt ioii 
tiiat all the lonnaJiti(*s fu'cessar.v to beeompjnted 
teriutheinse siidi art ing have.* be*em ce,mpiie‘d with. 

Trustees were ere*,*, led by an act for the purpose 
of Innldmg a linelgc, and it was <*naete‘(! iha no 
perseu, shoiilel be* capabh* of m-fimr as a, irusten 
imtij he shoulel have.* take*,, an.i s„})..oriiu*d the 

.Mbscn}).*d l.ycae*], trust,*,* slmnld Ih* , •„(,*}’(*(! in 
the boe>k ot proe*e*cdings of the trustee's The 
bookeonlaineel a blank fo,*,,, of oath, ui,e!er\vhie‘h 
the uamas e)l the trustee's were* writte*,, bv tlmm- 
sdvms witheiut n,,y elate,: hut t here we-n* emi rie*s 
•lom tauc to tinmm t lu* proee'ceiimrs, to t he* e-ilVe’f 

haUheyw(*,vappoij,te*eftr,i,ste*e*s,},a,vi]igenialjfiiri 

p* akn.g un,l snl,sn,;il,i„g ,1„. 

UUd. tlnii i|. snllnni.nlly ,n|,|,i.nrn| (]„, 

reis(ce.s were properly svy„rn, nlllionul, (Imre 
, gih noregnlnr.|nra( or, miry of fhoonii, hnvin- 
.heoti n,<lniimsk.iv,l l,y (ho IniMcc.s. .i/,7, -.v {•' 

Dou///t, i) E.'idw. (ins. (hw ; ;t (j. |, ip, . d 

Q. li. .S45: 12 1,..)., (.J. I!. 7 , 1 . -f 

Hold, als,,. tlini, in ,ii-di.r (,, pr,,vc i„.d,,|.x iiii.i 
directions of (he trustci-s, it wns ni'ci.ssnrv (o 'dvo 

cvpenecotthoirhavingsnbscribodlhcontl, ■'’//I 

yymd(.n.s ngninst o(,e, who. wronefnllv clnhni,,.,- 
! township. Innl tlmreii, 

collected money dne under n, olinrcli-rnlc. it, 
.ppenreil thal one ,,f (1,,, chnrehwnnli.ns lm,l n,i( 
nude mv .leolnrnlnm (nni ,.,- ,a (i wjli, .|, „-J, 

iiun h, • "'ll" had niadc a ,le,.!nra. 

tun. In, (he previous ^mni', wns wiliii,,' (o I,,* 

hoht madbT'''''''' ‘'’“‘'rV" «"lis(i(nii„„ 

hung made, it wins no yaliil ohiectimi llinl sncIi 

predecessor ha.l mmie no f,tsl, doclaraU,,, 

SwH,\y '"“I" I'if 

ucuaialioTi, tiil he hael a prejpeu-l v-('e>n.siituf(*d 
•successor, t 7/„//, 4 Vl. A R. Sop M 

c iQ ’ :T f • ^ Ik 7-18 ; 12 diir. (N H 1 

hlh ; 1;> k. I, ^-^2 . j.j. j - , * *} 

in. replevin, the <!ef(*nelants aveu-n-el iV,r *, 
distress for ponr-rat,es Held th*if- /U* -ei' 
dofondanks hawing acted as ove*rs<‘(ir of the* poiu^ 
as j,nimi iacu^ evieie*nee t hat he wa.s so. /tlixtai 
^rournor v. II rat, tUJar. A; ik .711. S. ,Ik, illUtahuy 
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EVIDENCE-- 

V. Al<itorK 2 M. & W. 20(> ; 2 Gale, 2BS ; 0 L. J., 
Ex. 29. 

Ill ejectment Vjy churclnvanleiis aiul overseers, 
proof tliat they have ae.tcd in that capacity is 
mitiicient, without proof of tlioir appointment. 
Dor d. Jinirlrij v. Dorurs^ 8 Q. ih lOHO ; l.o L. J., 
Q. 1>. 298 ; lo'jnr. r>20. 

hroof that a party holds tlie office of church- 
warden is priuiu facie evidence, of his having 
been lawfully appointed, even where the cpicstion 
turns on liis title to the possession of land in 
his capacity of such churchwarden. Gamill v. 

9 Jar. lOSl, 

The fact that a party did a particular act, as 
signing a land-tax assessment, in an official 
capne-ity, may be proved, not only by showing 
that he exercised the office before or at the period 
in question, hut also by evidence, limited to a 
reasonable time, of his having exercised it after- 
wards. Dor d. llopletf v. Yoioup 8 Q. B, (58 ; 15 
L. J., Q. B. 9 ; 9 Jar. 941. 

All averment in an information for a libel, 
that Lord St. \'incent was, at the t ime when such 
libel wms {lublished, first lord of the Admiralty, 
issup])orted by producing the patent of appoint- 
ment, dated jirior to the publication. Ile.r v. 
Jhuid^ 5 Esj). 280. 

Other Capacities.]-- The ])la,intiiZ part-owner 
of a ship, and who acteil as ship’s liusband, being 
authorised by tlie other part-owners (of whoni 
the dehmdant. wa,s one), u.> repair and lengthen 
the ship, ga,ve verbal orders for the repairs, and 
onteriid into a written contract witli a ship- 
builder for kmgtheniug the ship. Afterwjirds 
the ]>lainlilf received a notice from tlie defen- 
<laut that he would not he a,nsweral)le for any 
alha-athms in the ship. The work was complete<l 
and the plaintiff paid for it, and oil tellijig the 
<iefemlant. the amount, he said that ‘Mhe ship 
had better have Ixicn sohl.” The plaintilf having 
Miied the defendant for his ju’oportion of the 
money paid Held, first, that the fact of the 
plaintilf having acted as ship’s husband was 
siulHcienl, evidence of his appointment, witliout 
4iny formal proof. Chaprll v. G H. & N. 

145 ; 89 L. J., Ex, 21 ; 8 L. T. 278 ; '9 W. K. 17. 

Held, secondly, that the authority to make the 
alterations could not be j'cvoked afb'r it was 
acted on, and that it was for the defendant to 
prove that his notice was given bofoi‘e the work 
was commenced. Ih, 

Held, thir<lly, that the }>lahitiff need not 
|)roduc(i The written contract, since the work 
wais d(uie, the money })aid under it, and the 
•riefendmit, on being told the amount, did not 
<leny his liability. Jh. 


lEelmtting/j — All ])resinnptir>us may be 
rehutteci by facts, or by contrary and stronger 
presumptions. Jay nr v. .Prior, Taunt. 82G ; 1 
Ma,rsii. GS ; 15 It, It. 518. 

Foreign Judgment.] — The ])res'umpt.i()n, when 
.a htreigu c,oiirt has purjxudcd to act properly and 
within its iurisdiction, is omnia rite esse acta. 
Taylor v. Ford, 29 J.. T. 892 ; 22 W. it. 47. 

Conformity to Act of Parliament,] — An award 
by a commissioner a,cting under a hxxxl inclosiirc 
act, inc.orporat ing 11 Geo. 8, c. 109, and thereby 
empowered to stop up old roads over wastes, 
£jubj(xjt to the concurrejice and onler of two 


-Presimiptions, 

justices, directed such a road (being a carriage- 
way) to be stopped up, and, ever since tlie road 
had been stopped by a locked gate, and never 
used by any one with carriages or carts, I'here 
was evidence, however, of user by foot passengers : 
— Held, that although the award did not show 
that the concurrence and ordei' <')f two justices 
had been obtained, and although there was no 
proof that it had, yet, after twenty-eight, years, 
it might well be presumed that such order ami 
concuiTence had been, in fact, duly obtained. 
Willicims V. Fyton, 4 H. &: H. 857 : 28 L. J., Ex. 
146 ; 5 Jur. (N.s.) 770 : 7 W. 11. 291~Ex. Oh. 

In support of a plea of co verture, the defendant 
stated that she was married at a Homan Catliolic 
chapel by a priest, and according to Eoman 
Catholic rites ; that she had since lived with her 
husband ; that he was then in Australia, but tha,t 
she had heanl from him within a few months. 
Ho evulence was given of the chapel being 
registered, or that the registrar was present, as 
inquired by G 7 Will. 4, c. 8.5 : — Held, that the 
evidence was sufficient, as the hiw would presume 
that thc])ruvisioiis of the act had been complied 
with. iSiolirl V. Lamhrrt, 15 C). B. (N.s.) 781 ; 
88 L. J., 0. B, 187 ; 10 Jur. (N.S.) (517 ; 9 L. T. 
687 ; 12 W. 11. 812. 

Attesting Becruit.] — A recruit received 
cidisting-Tuoney, knowing it to be such, from a 
soldier who was employed by a rion-commissinTied 
officer in the I’ccruitiiig scrvic^e, and who had 
belonged to a regiment for a longer ]x.;riud than 
that within which he ought to have been atiestcd 
according to the Mutiny Act : — Held, that .such 
soldier must Ix^ presumed to have beim regula,rly 
attested. Wolf on. v. Garin. 1(5 (). B>. 48 : 29 f;. J., 
Q. B. 78 ; 15 Jur. 829. 

The fact that the soldier intended to hav<j 
lakeii tlie reeriiit to he attested before a justice 
who had no authority to attest, alfords m.> 
counter-presumption lliat the recruhiug sohlier 
had been himself improperly attested. Jh. 

Production of Documents.] — There i,s a pre- 
sunqition against iiersoas who keep hack a docu- 
ment, and against them the cvldeiiwi is to he 
taken most strongly. Att.-Gofh v. W/mDor 
(Dranl). 24 Beav. (579 ; 27 L. J., Oh. 829 ; 4 Jur. 
518; G W. K. 220. 

But there is no presumption of fact to be 
made against a jiarty wlio enfin'ces the rule 
against the disclosure, by his solicitor, of know- 
ledge professionally acquired. Wrntirorfh v. 
Lloyd, 10 H. L. Oas. 589 ; 88 L. J'., Ch. (588 ; 19 
Jur*. (N.s.) 9G1 ; 10 Ij. T. 7G7. 

In an action by an indorsee against the drawer 
of a bill of exchange, the oidy evi<lence of mJiiHi 
of < lishonour was this statement t if t he defendant : 
“ I have several good defemxis to t-he .action ; in 
the first place the letter was not sent to me in 
time.” The letter was xiot produced : — Held, by 
Denman, G.J., that as the defendarit withheld 
the letter, the jury were justiGed in a,ssuming’ 
that, if produced, it would have ap}x‘ared to 
have been in time. By B.atteson, Goieridge, and 
Littlcdale, JJ., that though the date might have 
been correct, there was a possibility that the 
letter might have been sent otlicrwiso than 
through the post, and that there was no reason 
why the defendant should have iirodiuu'd priina, 
facie evidence against himself. DralthamUe v. 
(Jolrman, 1 Harrison, 228. 

But where a letter was proved to have he(m 
po.stod on the clay of the dishonour, ami the 
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EYIDJENCE — Presumptions, 

that those acts 


were (lone and Ihostj circum- 
stances existed tliat were* iieassary to t lie (‘real ion 
of a, valid titlc—pei' Hei'seh(*il (Lord). .PhUh)p,'i 
V. JlaUtdaif^ (51 ij. J., (). IL21(5; [ | \ p 

228; (54 L. T. 7-15 ; or, J. i>. 7-JL ' ■ * * 

Leg-al Origin for existing , state ..of things,]— 
In the absence ol <*vid('ncc as (n thi' (»!*ie;in <,!" an 
existing state of things, an ilh'gal origin is not 
to be presumed, if it niighl iialmallv })a,ve had a 
legal origin. Crofi v. mckmamu'orih Jluthmui 
Board, 57 L. iJ., Vl\. 589. 

Amount lent — Unknown ISTote.] — Tn aai actioii 
for nmnej’- lent, the only evidence was, that the 
defeiulant having asked the plaiiititf f(.>r 


due presentment, but not that of want of 
notice, and did not prcKliice the letter, the jury 
were held to he warranted in inferring that* the 
letter contained due notice of dishonour. Car- 
'levin y. (hrjkdd, 1 (y 11 814; 1 G. & D. 480. 
And see Jfamm v. 3 1 L. J,, Ch. 422 ; 12 

L. l\414; 13 W. Ii. (>(50. 

The plaintiif, in a suit iiL equity, relied on 
the defendants’ knowledge of a fact said to be 
communicated to thejn in a letter of winch no 
Copy was kept, but the receipt of wdiich the 
defendants admitted. The defendants denied 


did not produce the letter, or satisfactoril}^ 
account foi' its non-production Held, under 
these circumstances, that the plaintiff’s repre- 
sentation must be taken to be true. Lnvdey v. 
Wagner, 1 De G. M. & G. G04 ; 21 L. J., Ch. 
808 ; IG Jur, 871. 

Ihc suppression of some of a series of docu- 
ments relating to the title, which arc admitted 
to be in the possession of a party, is evidence 
that the documents withheld afford inferences 
unfavouraldc to the title of the party. James v. 
Biov, 2 Him. k S. GOO, 


■ i some 

money, the latter handed him a note which was- 
believed to lie a baukrude, but the amount of 
which did nut appt'ar ;~MoId, that the jury was 
rightly djrcoted to pi-osumc it to have Ixmii a 
note tor o/., as being the smallest, noti^ in cisaai- 
lation in this (*ountry. Lairion v. Sireeneu' 8 
4 ur. 1:1(54. ' 


f'OSS,] — \Vhcre a loss of evidence has 
been occasioned without the default of the 
defendant, any pre.sumption firisiri; 


detendant, any pre.sumption jirising from the 
absence of such evidence is iu h is favour. Extent 
of the doctrine in Kennedy v. Green (3 M,yl. k K. 
GOD), Attcrhnrg y, Wallin, 2 Jur. (N.k) 343. 
B V, on appeal, 4 W. K. 734. 

Destruction.] — In some circumstarmes 
the voluntary destruction of books of account 
may be treatai lightly; but where the trail s- 
actiofis to which tliey related are recent, where 


Stehhing v. Bpteer, 8 C. B. 


Legality and Honesty of Transactions. I—It is 
a presumption of law that a transaction was 
done legally aiul honestly, and this presumption 
t^qmres weight by lapse of time— per Bowen, L. JT. 

In vr, Bonthlhtcaite v. Rlehman, 
(jO L. X. ol4 ; 37 W. IL 200 ; (33 J. 1>. 357. 

Legal Origin of Hight.j-A right should be 
pi esumed to have nad a legal origin if such a legal 
ongin was possible, and the court will presume 
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heloDgcd to and been inhabited by 'W., who has 
been dead for twenty-nine years, and it is shown 
that since the time of his death the house has 
been inhabited by poor people of improvident 
habits, this is cvidcnec from which a jury may 
infer that the money w'as placed where it was 
found by W., and so is tlie property of his repre- 
sentative, V. 10 L. T. 152. 

Ship — Place of Building’.] — The court cannot 
intend, without express allegation, that a ship is 
British built ; where the bill only stated that it 
wms built by B. & Co. of Newcastle, and not at 
Newcastle, a demurrer founded on the registry 
acts not supported. Smith v. Small^ 14 Sim. 
119. 

Existence of.] — A ship never heard of, 

after liavingsailetl, is presumed to have foundered 
at sea. Grevn. v. Bvow.r^ 2 Str. 1200. 

Value of Goods.] — When a person, has wrong- 
fully converted propisrty it will be assumed as 
against him, if he will not produce it, to have 
been of the best description. Armory Dela- 
‘Hirrlr^ 1 Strange, 501. 

It: goods arii sold without any express stipula- 
tion as to price, hi an aidion by the vendor, if no 
express evidence of their value be forthcoming 
on the part of ttie 'plaintitT, the presurnjition is 
that they are of the lowest value at which such 
goods sell, un,l(.‘ss t he vendee has pu’CAXuited the 
ti'Uth ].)eing arrived at, when a contrary pre- 
sumihirm a.i’}.ses. ClrnncH v. 1 Cainp. 8. 

■Woman past Childbearing,] — 'idic court will 
presume a woman to he [last childbearing 'when 
she is i:n her fi f I' v -fourth yt'ar. Ml{'/d(r/{.)\s' Tru.sU, 
Jn re, 40 ,L, J.,‘ Ch. 880; .L. ll. II Eq. 408; 24 
L. T. 87 ; 19 W. B. 4G8. 

The presumption that a woman aged fifty-one 
years and eleven months, who had been married 
fifteen ytvirs and, had never had any children, 
wouhl not have any children, acted upon. Allfi- 
TriidR, In re, 3fi Tv, T. (558. 

A fund in court was settled upon a married 
woma.n absolutely in default of issue. The 
wonuan gave birth to a stillhoni chikl on the 1st 
June, 1871, and her husband died on the 12th of 
tlie same mouth, iriuire wais no other issue. On 
an a})plieation by the woman on the 9th Decem- 
ber follosving, that the fuml be |.)aid to her ; — 
ITehh that the apjilication was p>rcmature. 
A.U.-Gen. v. Clementn, 25 L. T. 789. 

A wife, aged forty-seven, had had six children 
In' lier luisband, lait had not been since preg- 
nant for seventeen y<.;urs. Medical evidence was 
adductnl to sliow that she ha.d fourteen, years ago . 
suiTered from a disease which, in the opinion of 
the medical men, rcnderc<i it iinprolialfiiq if .not 
absolutely impossible, that she should have 
further issue : — Held, that, there was sufiicieut 
;presuinpt.i(,m against any future issue for the 
Court, to a,ct upon. SinumriG Trudn, In re, 80 
L. T. 877 ; 22 \V. K. (589. 

' A woman, age<i fifiy-twft, who had been a 
%vid<nv for lwenty-,four ytiars, was absolutely 
entitled in (kdault of children to a fund in the 
liands of trustee's : — field, on petition for advice, 
that the trustees wei’c justified in paying it over 
to her. T<n/IoAn Settlement Trnnt,% In re, 48 
L./r. 795 ; 29 W. .H. 850. 

In the administration of an estate, the court 
refused to ac-t, on the prt'suniptiou that a married 
lady of fifty-two was beyond the age of bearing 


issue. Conduit v. Soane, 24 L. T. 05(5 ; 19 W. 

817. 

The court .refused to treat a '^vomaii as past 
childbearing whose age was fifty-four and six 
months, and had iiev(;r had any children, but 
had oiilv been married three wears. {)'o,rfon v. 
May, 9 Oh. D. 88S ; 89 D, T. 401 ; 27 AV. K. 827 
— G. A. And see also MillneSi^ Edate, In re„ 
42 L. J., Gh. 44 ; L. 11. 14 Eq. 245 ; 20 L. T. 
825 : 20 W. IL 828 : aud iJacUhon v. Klmpfon.^ 
IS Ch. D. 213 ; 45 L. T. 181 ; 29 W. ll. 912. 

After Verdict.] — Nothing is to be presumed 
after verdict but what is expre,ssly stated in the 
declaration, or wdiat is necessarily implied from 
those facts which are stated. Syiers v. Purher,. 

1 Term Rep. 141 ; 1 R. R. 165. ' 

Of Non-delivery of Goods.] — AVhethcr proof 
prout do jure can be allowed of deli very of goods, 
where, subsequent to the alleged delivery, wTitteu 
statements of account containing jmrtial settle- 
ments liave been delivered containing no notice of 
the disputed articles, qumre. PnnbarY.JIarrle,, 

2 Bligh, 851. 

8emble, that in such a case, where the dealing 
was bet'ween a publican and a distiller, who kept 
the accounts, it requires strong evidence of 
delivery of the goo<.ls to rebut tlie presumption 
arising from the accounts delivered. Ih. 

Whether the account-books of the distiller .in 
such a case afford a semijdena probatio, aud lay 
a ground for the oatli in .sup})lement, (iiKere. 

Of Payment.] — Tw'CJity years a:IToi‘ds a pre- 
sumption of payment on a judgment. Cnrtles 
Fltzpatrleli, Beake, Ad. C. 92. 

To a ]K>nd of over twenty years .stamling^ 
was pleaded payment and. a release. To rebut 
the presumption of payment, an afiidavit made 
by defendant, before a Master in chanctuw, was, 
prodiKicd, in which, he (being the son-in-law of 
the obligee) swoj'c, tliat liaving applied to the 
obligee furthci’ to assist him, the latter j’efused, 
saying tiiat he bad, already had his share of the 
estate ; that he might do what he pletisod with, 
what he had, as he never should (;aU on him :for 
it. Although the presumption of 4)ayn.iC‘nt was 
thereby rebutted, it was nevertheless <.widence 
also of the bond having been cancellc.'d or otlier- 
wise legally discharged. Washlnfjton v. Pn/mer., 
Beake,A(L‘'C. 200. " 

Ttie mere fact of the delivery of an account,, 
without evidence of eontempora.neous or subse- 
quent conduct, does not afford })resuTnption of 
settlement. I)'rlneY. Young, 1 Him. 888. 

By Surety,] — In an action by ilu‘ surety 

on a shcriif’s bond against his })ri;uci|)al, for tliC; 
recovery of money ;forfeitcd under the bond, ami 
alleged to have been piiid to Ihe sherifi', Ihe evi- 
dence of payment was, that, an action having 
been brought upon the bond against they 
had defended the action by one atturncjy ; that i\. 
compromise had been effectc<l under the imme- 
diate authority of the surely ; that the surety had 
sent a cheque for the agreed sum to the sheriff by 
post, and that he had subsequently vei'bally stated 
to tlie principal that he had })aid the ilcbt aiuli 
costs in the action, to which the lat ter made no 
reply ; «and that eight or nine years Iiud ela})se<f 
. since the compromise: — .Held, that. tlu,u’e was 
evidence that the debt had been sa.i.isfled by the- 
surety. Price y. Ilurm, (5 W, R, 40. 
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Arising from Assertion of Professional Privi- 
lege,]— There is no presnmption of fact to bo 
macle against^ a party who enforces this rule 
against the disclosure by liis solicitor of know- 
Icdge professionally acquired. Wentwortfi- y, 
LUyd, 10 H. L. Cas. rm ; 88 L. J., Ch. 688 : 10 
Jur. (H.s.) 001 : 10 L. T. 767. 


Existence of Agreement.] — A court cannot, 
Without proof, jiresume an agreement, on the 
ground that, if there was no agreement, there was 
fraud. Sino v. XirwdR^ 9 Cl. & F. 716. 


As to Duplicate Deed.] — ^Where a defendant 
«eeks to obtain an annuity deed, bond and 
w'arnmt of attorney, securing payment of the 
• uiustshow that only one copy or part 
of these instruments was made at the time of 
their execution, the presumption being that there 
were duplicates. Gritfiii v. Smythe, 8 I). 1\ C. 
490. ; ' 


Of Conjugal Intercourse.]— Doeti'ine of law as 
to presumption <)f sexual intcrcoui'se between a 
husband and wife, living apart under a deed of 
-■separation but occasionally meeting; and as to 
the evidence bj^ which that presumption mav be 
rebutted. Jforn^sy. DaHen, a L. J. (o.s.) Ch. '177. 


Time.] — The court will lake judicial noti<‘e of 
the day of the week on which tt (u;r(aiu day of 
the month wjis, flan, son v. SharhlrtoR, -1 1). P. (!. 
48; ;i H. & W. 512. 

And on what day the king Jlrnnj v. 

2 Tjd. Ihiym. Sll ; 7 Mod. 108. 

The court will not lakt; judirial notiex^ of ifie 
hours of the day in the ealondar. GoUlrr v. 
Xokes, 5 Ex. 275 : 2 Car. K. 1012. 

But will take judicial cogui^^ance that n place 
lies east or west of (d'eenwieh, and <*,onsc(jU(Mif ly 
has a time ditiVrent from tiiat of Greenwich, 
Ourtis Y. Jfarrh. 8 H. N. 86(5 ; 28 L. J.. Ex, 86 ; 
4 Jur. (K.S.) 1112. 


Almanack,]— The .almanack is part of the 

law of Enaiaiid. Tufton v. I)arlu\ 5 .M . k .N. 6-1-7 ; 
29 L. J., Ex. 271 ; 6 Jur. (.N.S.) 988 ; 2 E. '!\ 861. 

But an almanack is not evidiuice of the time 
of sunrise on a particular day. //;. 


Where Positive Evidence available.] — A 
party cannot rely on presumption to c.ast .an 
obligation on another, if, from the nature of the 
case he mast of necessity be able to show the 
obligation by ]iositive evidence. BouJe v. Tam- 

^34 ; 80 

iv. It. d-*8. 


’t Bresunqitioii is not ahvavs on .a 

7 r '77 actually taken place. 

JIdlanj y. Waller, 12 Yes. 252. 


Knowledge of law.]— A witness’s knowlede-e 
ot the law enabling him to decline to answer 
crjinmatmg questions must be presumed on the 
maxim ignoraiitia juris non cxcusfit. i/cv/.v. (bote, 
T ‘i- : +2 L. M. c. 114 ; 

L. B. 4 I. 1.. !,<)9 ; 29 L. x. Ill . 91 w. E. 553. 


Kaowledge of Eights. ] — Prinifi facie and pre- 
auniptivoly, a porsoii under no ais.abilit.vwho lias 
ii full knowledge of facts from which 'rights of 
property arise or accrue to that person, ought to 
be deemed to be aware, of those lagbts, serable. 
Xonie Y. Barton, 8 De Ct. M.ikG-. 587 ; 26 L, J 
^..h. 225 ; 2 Jur. (n.S.) 1032 ; 4 \Y. It. 821. 


Inference from Answer of Witness. ]— AYitness 
sy,yaring he never heard of an agreement at or 
jetore a certain time, is a negative pregn.ant that 
beheard ot it after. WblUr v. ^hafler, 2 Atk. 


course to take the 
can be shown to be 
favour 1‘equires the party in whose 
huom It IS to show how it is supported. Allbee 
V. Sneyd, 2 Moll. 195. 


Topography.]— The court will not iakc judi- 
cial notice tliat a pari ic-iilar slrciJ is not in a 
certain county, altliough il; may ba giaierally 
known to besitunte in aiiothci*. Ifumphreae \\ 
Jtudil, 9 J). I’. (.'. !()0() ; 5 Jur. i;8{t. See Bnj, v. 
Ilolhorn Tdnlon, 6 El. tS: Bk 715 ; 25 !j, J,, j\i. (! 
110; 2 Jur. (N.S.) 571 : 4 W. it. (506. 

The courts do not take jii<li(‘iai iiotiei; tliat 
particular jJaecs are or arc not within partJc.ular 
counties, Brune v. Thompson, 2 i). B. 789 ; 2 
U,k D. 110; Car. ck M. 81. 

The court will take judicual notice that' a city 
is a county of a city.* Jte/jf. v. AV. J/aarhy, 1(5 
Q. B. 90S : 20 L. J., M. C. 221 : 15 Jur. 559. 

The (puu'ter se.ssions ought to ttdc(‘ judicial 
notice of the petty sessional divisions in tiaar 
county. iiVy. v. Ulnttier, 18 Q, B. 2-18 : I8 b. J , 
M.C. 96; 18 Jur. 108, 

By the repealed statute 11 Ceo. 4 k 1 Will. 4, 
c. 66, it was made an otfeneti to alter any 
writing as ami for a co[>y of an mitiw in any 
register of marriage matle or kept, by tlu^ vicaT 
of any parish in Engkiud Held, that Hie judgi^ 
woidd^ rake judicial uotiee that the ]»arj,sh of 
beightord, iii the county of Stall’ord, is a. parish 
iu Englaml, and that the indictment, need not. 
aver that fact. Bey, v. iSbarpe, 8 (hr. ik 
486. 


Places on Admiralty Chart.] — A <‘,ourt 

should take judicial notice of the geograj!)hical 
positions of, and general names ap[)licd to, a 
district as shown on the Admiral ty eliart. Jilrrell 
V. Bryer, 9 App. Oas. 845 ; 51 fl T. 180 ; 5 Asp. 
M. C. 267— H. E. (8c.) ^ 




Extent of Jurisdiction.]— The <^ourt will also 
take judicial notice that, tlie common law of 
England extends to Ireland. Xeebitt, In re 
2 JXk E. 529 ; 14 E. J., M. C. 80. ' 

The court will Edvo judicial notice that, the 
(tolouy of Victoria is beyond seas, (huke v 
W-lhon, 1 0. n. (N.S.) 158 ; 26 E. J., (k P E5 • 2 
Jur. (N.S.) 1094 ; 5 W, R. 24. 

8o, of the marit ime laws of nat ion.s. (duindler 
Y. Griece,^, 8 .H. lit. 606, n. ; 8 li. K. 525. 


8, Matters Judicially Noticed. 

b “5 - The courts will take 

must hij‘ ot- facts -whicli 

according to the constant 

8 EaS, 2ol’f 9 nkol 


Foreign Law,] — The courts in this country 
do not take notice ol; the revenue l;iws of anotluu’ 
country, unle.ss where t.he contract- itself is madci 
void by them. Brietoa'e v. iSeraurvUle, 5 Ex 
275 ; 19 L. J., Ex. 289 ; 14 Jur. 674. 

It is rule of .English jaw, tha,t; no knowledge 
of foreign law is to be imputet] lo an English 
judge sitting in a court of mere English jiirisdic- 
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tion. (Nrn-I) v. B rid port (LoriV), 8 Beav. 

527 ; 10 Jur. S71. 

Laws of Fi’aDc.e or Holland ninst be proved, 
(ilso the conn, caniiol, lake notice of tlieni. Free- 
•nnmlf v. J)rd\ri\ j P. W. 181. And cases, 
post, cols. <U0, Oil, 612. 

Irisli Law.] — The a|)])clbiiit,a domiciled Irish- 
wonican l)eing an. infant without legal guardian, 
luarritHl in Ireland, before the ])assiiig of the 
Infants Settlement Act (18 k. 11) Viet. c. 43), a 
domiciled Scotchman. An ante-nuptial settle- 
ment was executed. After the death of her 
husband she commenceil the present action in the 
Scotch courts to set aside the settlement. Ho evi- 
dence wa,s given as to the capacity of an infant to 
execute a binding contract l>ytholawof Ireland : 
— Held, that, the point being raised in the 
] headings, tlie liouse must take jiidicdal notice 
that }.)}' the law of Ii*eland the settlement was 
not ])inding on the appellant, witlioiit regard to 
whetlier any, or what, evidence of the law of 
Irehniii, a.s a. matter (d fact, had been given, in 
the court hclow : ami, further, tliat the validity 
of the settlement, was nc.it alfccted by the fact 
that at. Ilie time of its execution both parties 
t'onieniplated a Scottish <lomicil during their 
married life. Cooprr v. ('ii(fj)rr, 18 App. Cas. 88 ; 
51) L. T. 1— H. Ij. (So.) 

Power of Irish Judge to administer Oath.] — 
The (^onils take judicial notice that the chief 
justici'. of a. su])crior c.ourt in. Ireland, is competent 
to administer an oath, and therefore will be 
satisiied with a meni verification of his hand- 
writing. Frenrh v. 1 M. <S:; S. 8l.)2. 

English Law and Practice,] — The courts take 
not it*e of their own <?ourse and practice of pro- 
ceedings. .Pifpli V. Jiohin.wn, 1 Term itep. 118. 

irUe court would not take judicial notice of 
the general rules and orders made by the com- 
missioners of bankrn[>tcy for tlie regulation of 
tlie practice of their c{.nirts under 5 k 6 Viet, 
e. 122, s. 7b. Bnwsdrn, In rr, I B. 0. Kei). 188 : 
15 1.. 8., Q. B. 284 : It) J ur. 87i). 

Ishu'of the rules and [iractice adopted by, and 
in fori’.e in. the court of review wlien tha,t court 
existeii. I'an Snndnu. v. Turner^ 6 Q. B. 778 ; 14 
i., J.. Q. B. 154 ; 1) Jur. 296. 

I'lie courts of couimon law will take judicial 
notices of tlie jurisdiction of the Court of 
A<lmiraity, though not of its practice. Flare 
V. Foffn, 8 Ex. 705: 22 L. J., Ex. 269: 17 Jur. 
1168. 

But. they will not take notice of any infor- 
mality in the phiiut in a craiiity c-oiirt, tluit being 
ma,tter of practie-e to be dealt witli. by the judge 
at (helu'aring. Hnnjrntw W'edlakeA^ C.B. 782. 

I'he general lien of bank(M's is p>art of the law 
merciuuit, and is to be judicially nuticeil, like tlie 
negotiability of bills of exchange. Jirandao v. 
Panuit, 12 CL k, F. 787 ; 8 (k B. 510. 

Tlu.^ court takes judicial notice of the law of 
Ktigkind as administiux^d in etpiity. Simn v. 
Mnrrijait, 17 Q. B. 281. 

The courts of common law take judicial notice 
that a. bill tile<l in chancery by a creditor of a 
deceasc<l testator for tlic a<lministratiun of the 
estate under Hie direction of the court, docs not 
of itsdf control or sus})end the right of the 
ex(.‘(aitorK to dis})osc of the property, and make 
a good title ihercio. jVccmv v. Burraffe.) 14 Q. B. 
504 ; 19 L. J., Q. B. 68, 


-Presimiptions. 

Becord — Bature of Action,] — ^^Vherc, after the 
execution of a writ of inquiry, the p]ainti;0f 
obtained a rule calling on the defendant to show' 
cause why the plaintiff should not- fnive his costs, 
but the rule W'UvS not ex]>ressed to be drawm up 
upon reading the record, nor ivas the nature of 
the action stated upon the affidavit, : — Held, that 
the records of the court were alwaiys actually or 
constructively before the court, a,nd Hint the 
court would therefore take cogiiijiance of the 
nature of the action as appearing upon the 
record. Omren v. Smith, 88 L. J., Ex. 90 ; L. K. 

4 Ex. ,146 : 20 L. T. 400 ; 17 AV. K. 710. 

notary’s Seal.] — The execution of a release 
was attested by a notaiy in a colony: — Held, 
that the court w'ould take judicial notice of the 
notary’s seal and signature. Broohe v. Broohey 
50 Ch. 528 : IT Oh. H. S88 ; 44 L. T. 512 
80 A\L R. 45. 

The court will judicially notice the seal on a. 
notarial certificate verifying an affidavit s-worn 
before a magistrate abroad. Cole v. Shemrd, 11 
Ex. 482. 

Stamp on Order. ] — The court will not jiulicially 
notice the stamp upon a copy of an ortier, it not 
being the seal of the court, but the mark of the; 
judge’s clerk. Btirreft Ao rit/afio/i Co. w Shower^ 

5 I). P. C. 178. 

Solicitor on Boll.] — In an a])])lii:a.tinn to t,n,x. 
an attorney’s bill, the ej>ui't wall hike judiciak 
notice of his being on the I'oll. .hlnf/, Be parte.. 
8 D. P. C. 41. 

On an ap])lication against an attorney for an 
attaebraent for his contempt <'d a jiulge's order 
made a, rule of court, the e.ourt will take judiciali 
notice of Ids being on Hie roll, llore, F,e pterte, 
1 0. ck M. 211 ; 8 D. V. C. 600. 

Commissioners.] — The court will not take* 
ji,i<licial notice of wlio are its comadssiomu's for 
oaths or insjiect the list to see if A. P>. is one,. 
Front V. Jlaymard, 10 M. «S: W. 678; 2 I). 

566 ; 12 L. «!., Ex. 84 ; 6 Jur. 1045. 

The court takes judicial notice of the signature 
of a commissi on err lawfully aiitlioidsed to adminis- 
ter oaths in a colony. Anon., 1 AV. It. 187. 

Bature of Company.] — The court v/ili not take- 
notice that none but freemen, of the city of 
London are admissible into tb.c livery of a com- 
}>any, unless it has been certiiied to the court by 
tlie recorder of London. Piper v. Chtqypel, bk 
M. k AV. 624 ; 9 Jur, 601. 

.Nor that, wdierc a company is stated in a 
pleailiug to be constituted according to a ccrtaiiii 
principle known as a snci<T(‘ anoiiymc;, the shares 
in such company arc transferable, iterhurd' w 
Bates. 2 EL .y BL 476 ; 1 0. L. It. 868 ; 22 L. J., 
Q. B. ‘864 ; 17 Jur. 1097 ; 1 AV. It, 888. 

Cost-book Principle.] — Wluit the eost- 

book principle is cannot be judicially takmi 
notice of by the court. AVha,t that prjncqJc i.s. 
must be proved in tlie cause, as any ot her custom. 
Pennant and Craif/anen Consolidated Lead Mininy 
Co., In re, Penn's Case, 2 E(p Itcp. 944; 4 He 
G. M. k G. 285 ; 22 L, Jt, Oh, m2 ; 2 AV. R.282. 

The court is not bound to take judicial notice, 
of the meaning of the term ‘‘cosl-bnokprimdpka” 
Great Camhrian Mininy and Quarryintj Co., Innr, 
IlatchinI Case, 2 Kay k J. 258; 25 ,L. 

221 ; 2 Jur. (K.S.) 85 ; 4 W. li 224. 
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liiG court will not tuke notice of the ineanino* 
of the term “ cost-hook principle.” Bodmin 
bmted Mrnen, In 23 Beav. 370. 

state of ’War.]— -The courts will take judicial 
notice tiiat a war exists between this country 
^ foreign state, which war is recognisctl in 

(fnTrorAiif /il! i. 


E VIDE NCE— 


Recognition of State. ]—To prevent a demurrer 
to bill, it was false, ly alleged iu it that a revolted 
colony of Spain had been recognised by Great 
Britain as an independent state : the court is 
bound to know judicially that the allegatiou is 
not to give it the intended effect. 
laylory, B ar elcnj , 213 ; 7 L. J. (o.s.)Ch. 

bo ;:v21) R.,:;il. '82. ■ ■ 

^ Oxford.]— And that the University of Oxford 
IS a national institution, the jjiirposes of which 
are Ahe advancement of religion and learniug 
Ooeprd Bate, In ro, 8 El & IU. 184. 

Officers of State.]— The coui.*t mav take judicial 
notice ot the persons who tilled tlie great offices 
of state so long ago as 180S. Wfudpy v. GirlhU. 
it i.r. O, 1 j. 111. 792. 

^ llie court will take judicial notice of the 
signature of a person certified under the hand of 
the secretary of state for India to he a person 
lawfully authorised to administer oaths tliere 
Benf/uwuY. Benyon,l6^Y.li. 7L 

Value of Money.]-The court will take judicial 
notice ot the ditfereiicc in the vaUic of money 
in the reign oi: Kicliard L and the present dav 
Bn/a?it V. Boot, 9 B. & S. 444: 37 L J OB 

Age.]— A person attains his twenty-fifth year 
wlmm he becomes twenty-four, (irant v. (imnf, 

4 i . & O. 2ob. 

action it appears 
that an indictable conspiracy has lioen committed, 
the court will take judicial notice of the fact 
though It is not pleaded. SooU v. Brown, 31 
L. J., Q. B. 738 ; [1892] 2 Q. B 724 • 4 R 4o . 
437 L. T. 782 ; 41 W. B.. llO ; 57 J. P. 213-C. A.’ 

if;]~Tlie judges will take 
noj'.icc that lK‘aiis are “pulse.” ito y. 

^ 3^oudou.]-The courts will not take 
judicial notice of the custom in London to cart 

.2 Sdw. n!V’ 

m. DOCUMESTAEY EVIDEKCE. 

A. PUBLIC AL'I) OFFICIAL 
POCUmiNTS. 

1. JO0E3SAtS AND ACTS OF PAELIAMENT. 

P ■no evidence. Ilex v. Gm'do» fiord 
«!' & V. V. iV‘ CalUu, 

Thejournais of the House of Lords are evidence 
to prove, not only an address to the Icing, bat the 


G04i 

king’s answer to the house. Br.r v. Bra nil In, 

5 Term Rep. 415, ri. 

An entry in a pilnied copy of tlie journals of 
the House of Commons is not recciwiblo unless 
it has been compared with som<‘ original at tlie 
house, but an examined copy of :i,n imlrv in 
minute-book kept by tlic eJerlc at tlie t alile ffi' Hie 
house is receivable, r/i uhh v. Hal twin nr, 3 Vn r. 

K, 75. ' ' ' ■ ' 

Whe.re a pnfent of peerage eaiinot lie found, 
entries on the journals of the IluiLse of Lords’ 
showing the limitations of Hie paftad, mav hi 
referred to for that jairpose ; or an exaniiiietl 
copy of the record of the patent will be received. 
Sayo Sola (Barony'), 1 H. L. Oas. 507. 

Acts of Parliament,] — A local act, contaiiiim*’ 
the usual clause that it sliall be deemed and 
taken to be a public act, Am., may be rearl iu 
evidence without any proof of its liaving lieen 
jirinted b^’' Hie king’s printer, or compared with 
the oi-iginal on the rolls of })arliament, IVoodward 

V. Chffon, (y (Jar. A P. 494. 

It Hie counsel for a party rely on an act of 
parliament and ciie it a,s an aid. in be judicially 
noticed, the ojiposite party lias no right to insist 
that the counsel citing it should irroducc a <‘o])V 
ol: it printed )>y tiie t,iiieen's piantcT. Faman v 
Baices, Car. A i\L 127, 

Explained by Usage of House, J—Mvideue© 
ot the usages and practice of the House is admis- 
wble to explain the meaning of the i»arlia.m(‘ntarv 
Oaths Act, IStJjJ, and the standing orders of the 
house with regard to making ami suliscua’bim*' 

V. Jlradlant^k, 54 L. j"’ 

'J’- 

W. .R. G73; 49 J. P. 50U— (lA, 
rind mw 8 A 9 Met. c. 113, s, 3. 



— Presumption as to.] — See (Hidfon v. 

47 j,, ^ 

73a ; 38 L. T. 498. 

2. Gazettes. 

Gazettes.]-Tlio Gnzutte, puriwii.ig to bo 

contained. Box y. 

Holt 2 Leach, 0. 0. 598 ; 5 Term lie]). fBB. 

1 he Gazette is sufficient evidence of a procla- 
mation issued under an order in coimcil, liecause 
such proclamation is a public act rogardiiuj- the 
crown and government, and must pass the .Sreat 

aclmittedinto the Gazette. 

V. J /fra into nr, 8 Ihlce, 89 ; 22 R. R 7I({ 
Ihe Gazette alone is not evideuec* of Hn* 
commission in thj 
aimy , but it the commission is not pividuccMl 
after notice, It may be admitted. Alrwan v 
OoMnrn, 5 Esp, 233 ; 8 R. R,. 819. S. P ///: 
V. Gardner, 2 Camp. 513 ; 11 It. R. 7.s4. ' 

^^ecskaration alleged the division of* a parish 
into several district parishes, by order of tlic klim* 
m council (under 58 Geo. 3, e. 15) Held that 

by rnmdoct^ 

ot the Gazette containing a copy of such order 
Greenwood v. Woodhani, 2 Ai. A Rob. 333. 

y\ here an act of parliament makes a gazetle 
evidence, rf it purports to lie printed ify the 
Queen s printers, or by the Queen’s authmitv a 
gazette purportaig to bo printed by A., wlttout 
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.giving his style as Queen’s printer, "and pur- 
porting to be printed by authority, is not 
receivable. Ih’ff. v. Wallace^ 17 Ir. 0. L. R. 
-20G ; 14 W. 11, 402. 

By 17 & 18 Viet. c. 104, s. 295, it was provided 
that the admiralty might make certain regula- 
tions, such regulations to be published in the 
London Ga:aette, and production of the Gazette 
to bo sulHcicnt evidence of the due making and 
purport thereof ; and by s. 2, the admiralty was 
detined to mean the lord high admiral, or the 
commissioners for executing his otlice : — Held, 
that a notice |,)ublishedin the Gazette, purporting 
to be given by tbe lords conmilssioners of the 
admiralty, but signed only '‘by command of 
their lordships, VV. G. Komainc,” was by pro- 
duction of the Gazette proved to be duly made 
by the admiralty. The Olivia, 1 Lush. 497. 

If a person adjudicated a bankrupt takes no 
steps within the prescribed period to annul the 
adjudication, the London Gazette containing the 
a(lv(}rtis(.‘ment of his baiikruptcy is conclusive 
evidence of the bankiaphcy in criminal as well 
as in civil proceedings taken against him. 
v.Zeri, L. cS: C, 597 ; 84 L. ,)., M. C. 174 ; II Jur. 
<N.S.) 450 : 12 L. 4’. 502 : 18 W, 11. 724 : 10 Cox, 
C. C. 110. S. B„ ./»h'c/. V. liar via. 4 Cox, C. C. 140 ; 
Merj. V. Jlohin,soti, L. J., M. 0. 78 ; L. K.2 C. 0. 
-SO ; 1(5 Ij. T. (505 ; 15 W, R. 9(5(5 ; 10 Cox, C. C. 
407. Jlrq. V. nan(lnifz,2i b. T. (521 ; 11 Cox, G. G. 
81)0. Jlnrll V. l^/ah>, 41 L. J., C. l\ 129 ; L, R. 
7 0. r. 300 ; 2(5 L. T. 578 ; 20 W. R. 75(5. 

Cuttings from, Insufficient. ] — A ])etition in 
bankrupt, cy having been presented against; the 
3),risoner in the 1). county court, the court made 
an onler that the publication of a notice of the 
])Ctition in the London Gazette should be deemed 
service of the petition on the prisoner. The 
prisoner did not apt)ear according to this notice, 
and there was no evidence tliat it had come to 
Ids knowledge. The })risoncr was adjudicated 
bankrupt in his absence, atid divers proceedings 
in the baiikruptc.'y triok place. Subsequently 
thereto the prisoner was ar]’cste<I, and afterwarifs 
examined in court touching his aifairs by the 
trustee in the I)ankro})tey, and the result was 
that he was indicted and convicted for various 
oll'ences under the Ba]il<rLT})tcy Act. Gn the 
trial, in proof of the ])ubliea,tion of the order of 
the county court in the Gazette, tlie hie of the 
proceotlings in the bank'.ruptcy court was pro- 
'duced, containing a cutting from the Gazette of 
the advertisement of. the order of tlie county 
court and notice to a])ponr : — Held, that this 
'cuttingfrom the Gazette was impn)pcrly received 
as evidence of the publica.tion of the notice in 
the London Gazette, and that the conviction 
■could not 1)0 sustainerl. J*Vv/. v. Lom(\ 52 L. J., 
M. C. 122 ; 48 L. T. 7(58 ; 15 Cox, C. 0. 28G ; 47 
•J. V. 535. 

8. Acts ok State. 

Declaration, of War.] — I’o ascertain the date 
of a declaration <.)f wa.r, tlie de<,;laration iVom tlic 
ambassador of the court, abroad, t.jamsmittcd by 
liim to tlie secretary of state's oilice, is evidence. 
Thclhaion. v. LhvGb/y, 4 .Es|). 2(5(5, 

Articles of War.'] — A cojiy of the articles of 
war. |)rinted by the king's printer, is good, evi- 
dence. Hex V. Withm, 5 Term Hep. 442 ; 
1 East, Ik C. 3{)0. 

Proclamations.'] — A judge at nisi prims will 
not take judicial notice of the king’s proclama- 


tions. Yan Omeron v. TowuZj 2 Camp. 44 ; 
11 R. R. 65(5. 

The king’s proclamation, reciting that it had. 
been represented that certain outrages had been 
committed in difl’ereiit parts of certain counties, 
and offering a reward for tlie di.sc<)very aiul 
apprehension of olfenders, is admissible to prove 
an introductory averment in an information for 
a libel, that divers acts of outrage luul boon com- 
mitted in those parts. Bex v. Sutton, 4 M. 8. 582. 

Certificate of Secretary of State— Conclusive 
as to Status of foreign Sovereign.] — A letter 
from a secretary of state (in this case the secre- 
tary of .state for the colonie.s) in his ofliciol 
capacity, in answer to an inquiry by the court 
as to the status of the alleged sovereign, is con- 
clusive on the question of sovereignty and inde- 
pendence. Miqhell v. Joliore (^Sultan'). 65? L. J., 
Q. B. 598; [1894] 1 Q. B. 149; 9 R. 147; 70 
L. T. 64 ; 58 J. P. 244— C. A. 

Letter of Instruction from Lords of the 
Treasury.] — A letter of: instruction from the 
lords of the treasury, signed by three lor<ls of 
the ti’casury, is admissiijlc upon proof of the 
handwriting of the three whose names are sub- 
scribed to it, without pi’otlucing tlie commission, 
Bex V. Jonen, 2 Camp. 181. 

State Papers, Production of— Public Policy.] 
— If the production of a state papm* would be 
injurious to the public servlite, the public intenjst 
must be considered paramount to the individual 
interest of a siiihn' in a court of Justice. Bealaon 
V. Shrne, 5 H. ^ N. 838; 29 L. J., Ex. J30 ; 
6 Jur. (N.S.) 780 ; 2 L. T. 378 ; 8 W. JL 544. 

The (piestion, whetlKU* tlie tn’odiiet ion of a 
document would l.)e injurious to the public 
service, must be determinecl, not liy the jiulgo, 
but by the head of the department having the 
custoiK’- of the paper. Ih. 

Commissions.] — A return to a royal eomnu's- 
sion, not signed or sealed liy the commissioners, 
is not admissible to prove any matter therein 
•stated. Slune Peara(j(\ 5 Cl. & E. 28. 

A docimieiit from the otlice of tlie dneliy of 
Cornwall, purporting to be a. caption of seisin to 
the use of the duke, by persons assigneci by his 
letters })atent to receive seisin, is receivalJe as a, 
})u}>lic instrument. Boa:c. v. Brenton, 8 M,. & Rv. 
156 ; 8 B. & C. 765. 

A visitation was produced from ih.o proper 
otlice; the commission ujider vdiicVi it was 
takeii could not be found. The visitalion pur- 
ported to have been taken liy dc(>ntation from 
Clarcncciix kiug-of-arms. The (kqmtation was 
})roduccd. .ft 3'ecited the commission, and the 
power thei'ein contained for (baronconx to 
appoint his deputies: — Heid, that the visitation 
was admissible. Shreieahurt/ J.*eer(/ffr, 7 H, L. 
Gas. 1. ■ 

Warrant of Precedence.] — A j'ceord <>£ n. royal 
warrant of procedence was ijiroduced from ilui 
Herakls’ otlice; the original luul been sought, 
for at the Home office and the State !*a])er oRu.te, 
but in vain. It was a part of the duty of the 
heralds to recoi’d such warrants. T'hc record 
was received. It), 

4. EORBIGK, COLOKIA-L, AND INDIAN IJOOU- 
MENTS AND LAWB. 

Report to Poreign G-overnment. ] -The repoi'i; 

of a committee appointed by a public dfq)arlmeut 
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ill a foroipi state, tbough addressed to that de- 
partment and acted on by the govcrrmieiiit, is not 
necessarily admissible in the coimts here as evi- 
dence of all the facts stated therein. M,, the 
consiil in London for the then Genoese govern- 
inent, applied in 3 781) to his government to 
receive the rank and employment of diplomatic j 
agent, here. The executive government (collegii) i 
referred tiie a])plication to a committee called i 
the Giunta della Marina to inquire into the 
propriety of the proposed change of appointment, i 
and into M.’a fitness for the post of diplomatic 
agent. The Giunta re})orted favourably on both I 
points. In the course of the report the Giunta i 
d.cscril»cd him as “ a native of Quarto, of about i 
forty-five years of age.” He was appointed in 
1790, and died in England in 1808. His only 
child, a daughter, died here in 1871 without 
aiiy known relations. Her propei'ty was taken 
])ossession of by the crown, but, on a process 
instituted here, a decree was made directing 
payment of the fmul to certain ]>ersons ot tlie 
Tb’eceia family, who claimed to be next of kin, 
atid whose claim was founded on an allegiiticni 
that M;. had been born at St. llario, near Genoa, 
in 17Hr>. Other persons then elaiiiKM! to be next 
of kin, asserting tl I at M. bad been ))orn at (luario 
in 17-14. In, a suit between these two sets of 
clainiaiits, the report, of the Giunta was tendered 
in evidence as fixing the real place and time of 
M.\s birth : — Held, tliat it was not admissible for 
that purpose. Stnvl<t v. iOrcc/V/, 5 Apj). Cas. 
()28 ; 48 I.. T. 209 ; 29 \V. E. 217 ; 44 J. P. 812. 
Affirming 49 L. J., Oh. 41 — 0. A. 

Per Lord Blackbiini : “A public document” 
meajis a document that is made for the purpose 
of the public making use of it, especially wliere 
there is a judicial or cpiasi-judicial duty to 
ijHpiire. Its very object must be that tlic public, 
and all })crsons concerned in it, may have a(;eess 
to it. IIk 

Judicial Proceedings.] — An order of a foreign 
court made ex parte on a shareholder of an in- 
solvent company to contribute to the assets, is an 
onler or other judicial proceeding within 14 (k. 
ir> Viet, c, 99, ss. 7, 11, and may be proved 
bv a ccirlificd copy. Leialnna)! v. Corhra/ir, 1 
Moore, P. C. (x\.S.)‘815 ; 9 L. T. 104 ; 12 A\k R. 
181. 

An insurance company was foi'med in Calcutta, 
an<l registered in tJie Supreme Court, pursuant 
to the act of the Indian legislature. L., resident 
in the Mauritius, wnis a shareholder in tliis com- 
pany, which was limited for live years. Tliat 
time being about to expire, a new company was 
formed to take the business of the old company, 
in which L.’s name was entered by F., the com- 
pany's secretary at Calcutta, whom he verbally 
authorised to execute the new co-partiiershii) 
deed. The company having become insolvent, 
was wound up by the Biipreme Court at Calcutta. 
L.’s name being on the list of shareholders, 
certain orders were made by the vSiipreme Court, 
calling upon him to pay a contribution to the 
assets of the company. L. refused and repu- 
<liated his liability, on the ground that he was 
not a shareholder, never having given authority 
to F, to execute the deed of partnership. Upoii 
an action in the Supreme Court in the Mauritius, 
by the official assignee of the insolvent compaiiy, 
against I., to recover the amount of contribution 
ordered by the Supreme Court at Calcutta 
Held, first, that the certified copies of the orders 
of the Supreme Court at Calcutta in the matter 


were [)ropei'ly admitt(*.d in cvidtniee, under 
14 & 15 Vict.'c. 99, witlioiit proof of the (silicia! 
seals or signatures of that- court. ./ h. 

Held, secondly, that i>cing safisfu'd upon lln^' 
evidence that Jj.'s luum* luul becui put on the* 
list of sliareholders wilh his consent, so as to 
entitle him to a shaiv. m the pi-otits, the judicial 
commitbH* was of opini(m that L. was liaiho to 
pay the eonfributicjus claimed, and that, iJ wa,s 
unnecessary to iiKpiire whether })arol a.ulliority 
would warrant the execution of tlu; deed hy 
Ih. . ■ ■ 

'Where the proceedings in an Austrian (‘Cjurt 
were tendered, and it was proved that tlie 
court out of which the proceedings issued 
used a seal, and the doeiiments tendered liad 
the seal impressed U])on them for the (huible 
purpose of cancelling the stnm])s allixed to the 
documents and for antluuitication : — ll(‘ld. iluit' 
this was suflieient to make them adniissi}>!e iu 
evidence licre. Lothel v. Strampfrr, Hi ,L. 

720. 

rroceedijigs in a slmrilFs <‘otu‘t in Scotland 
held admissible as to matt(‘rs of pedign'c, on the 
same piaiiciph' on which aiiswt>rs and dccu'ces it]? 
chancery htivt' been admitit'd iti peerage c;ist‘s, 
the facls (>{' the pedigret* mtt i»eing in dispute 
but only iiicldtaitallv stated in tin' proi'.i'edings. 
LifcIL y. KvHitcd ip L. J.. Q. i>. 2<!8 ; Hi App. 
Cas. 387; 02 L. T. 77; 8S W. il. 85:-H»-~H. I.. 
(E.) 

Will.] — Tlie copy of a foreign will contained 
in the ancilkiry ])robafe granted iti this country 
to tlie foiHUgii ext'cutors. is the otily admissibh^ 
evidence of tiie will ICwh'rn x, Hh/Z/c, iolL L. 
CH,s. 1 : 81 L, .1., Ch. 402; <i Ij! T. ffi)8 ; i0« 
W. R. 4(;7. 

Probate.] — A S(?otcb proiiate is not, recog- 
nised by the Court of Cltancery in Fiigland.. 
M^Jhutthl V. 22 ij, »L, Ch. 779 ; 17 din;, 

885 ; 1 W. K. 20L 

Copy of Patent.] — WI h'Io a, iloeuiucnt pur- 
porteil to bean official copy of a iielgian patent, 
sealed witii the Belgian seal it, was admitttid 
witliout proof of its iieingaii i'xamiiu'd eopy or 
])rool: of tlie seal, inasmuch as it came within llu'- 
words ‘‘or other acts of st;ite.” in 14 A I,*) \’ict. 
e. t)9, s, 7. ./'> 9 .lur, (Nhs.) 187 ; 

7 I.. T. 577; il W. 11 221--r. C. 

Colony— Eelcase attested by Hotary. j— The 
execution of a release was at tested by a notiiry 
in a colony. Tliere was no evidence that tin; 
attestation was for the purpose of using the de(;d 
in court: — Held, nevert heh'ss, that it, was a,, 
document to lie used in court within 1.“) A 15 
Viet. c. 8<5, s. 22, a, ml that tlit' (murl, would take 
judicial notice of tlu!: nota.ry’s si'al amd signa- 
, Hire. ./fnud.'c v. 59 L. J., Ch. 528; 17 

Ch. 1). 888 ; 41 L. T. 512 ; 89 W. R, 45, 

I - — -- Begistrar’s Certificates,] Tim certiti- 
cate, by the registrar in the island of St,. Vincent’s, 
of the registration of a deed :-~He!(l nol to Ix^ 
admissible, under the 15 A IG Viet. c. .si;, s. 22, 
witliout proof of the signature, on the ground, 
that the registrar was not a, person authorise<l to 
administer oaths. JiatUif*. v. JachMut^ 8 Do (L 
M;. a U. 88; 19 Hare (App.), xlvi. ; 22 L. J„ 
Ch. 758 ; 17 Jur. 170 ; 1 W. R. HJtl 

notarial Certificate.]— hi an ncHon in 

Lower Canada, the plaiutifi: produced a deed of 
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sale execnietl 'befon*, a netiny pnhlic in Upper 
Canada, and a, eeriilieale liy sueli notary of the 
diuM'xt'eulioii <>}' t!u*de(‘d. Xo fui'tlier evidence 
of (“XtHailion was prodiua'd ; — Idehl, tlnit tbe 
ceri ifieafe of a notary pu})Iie of the due exeeai- 
tion c>f a d<*(‘d in a. <‘olony reo'nl;ii(>(j Py ibiglisli 
law does not dispenst* with tin- })i’opei' evi<lenee 
of (*x<'e.ui ion, lliouyh Ilu‘ eertilleate is put in 
eviden(*e in a colony r(‘yidab'd by French huv, 
wlnnv sueli cert irH*at(i is suiri(‘i<nit /widenee. St/e 
V. MardomdtK b. d.. W (b ?A : L. \l, 8 lb 0. 
381 ; 23 b. T. 220 ; 13 \\b 11. 1075. 

Probate of Will.] — A i)etitio!ier asked 

for [)aynient out of court of money to which ho 
was entitlc<l ninler an ap}M)intment by will: — 
Held, that probate of the will in tlie supreme 
court of Xew Zealand was not sufficient for tins 
court to act upon, but the will must be proved 
in Eii.u'land. £i mr/HUf.sr JJof/rd of irm'Z'-v, Mv 
2 >(nd(‘, \'uUiniV(\ hi re, 52 \j. d., ('In Ttd ; 24 
Oh. 1). 177: IS L. T. IHl. 

L(41e)-s lest imo! dal s(‘a,led ])y the snprenitj 
coui’l of till' colony of Victoi’ia, s(‘ 1 tino' forth 
V(U*ba.tini a will of rt'a! ('slate nuid(( in that 
colony, and siatinu; that it had Ikhui duly jurovi'd, 
wf*rc accepted as sulTn'iciit ]>roof of the will 
for the inii'posi'S of the uMial preliiniu;iry 
dt‘eri‘(( in a part it ion action. HV///c v. />//u//c//, 
51 L. d., Oh. <>5I : 21 Olu D. <175; 30 \Vb j'b 
51)8. , 

India — Acts of Council. J — A ]>ook containing 
thc! a(dsof the h'gislat iv(' council of India., pro- 
duc('d by a ch'i'k from thc India otlici', is sutli- 
<a<‘nt cvideiua^ of thc acts lluM'tuii coutadued. 
(ttirdih'i' V. IJ7oV///7, 15 .L. 4’. 325. 

Registers of Baptisms.] — In an action 

to deferinim' the i'igbt to !t't4«‘rs of admijiistra- 
ti<>n, the issue Inniig as to the legit iniaey of 
tan'tain jxu'siins, copies of rtyisters of baptisms 
in Iiulia, weiv adniitt(ul in evidem/e. (^bovo/’.v 
Prorfur \. An/, IS b. d., ?. 58 ; ! V. D. 230 ; 41 
b. T. 530. See also Pni/M v. JJtdd, 3S I.. T, 
■' 141 . ' 

Before 14 & 15 Viet. c. 99, s. 7— Poreign 
Documents,] — To ]>rove flie seal of a, foi’eign 
coin’ de c.onumu’ee a. witnc'^s should be called 
who has known the si-al used ou other occti- 
sions, and a witness who has never known, it 
us<'d, but. who speaks to its being the seal of 
that court from an inscription around it so 
stating, is Jiot sufficient. Jirlstom v. J)(‘ Herqur- 
r'dlr, 3 Car. A: K. i>4. 

A docimn'iit iindei’ the seal of the. court of the 


quested, which he delivers to thc pai’ties. These 
copies a.re received in evidence in the courts of 
Holland, but at Java, the nota.ry\s book itself 
must be produced. Tluise eopies cannot be re- 
eeived in the courts iii .England (no proof being 
given when tlmy wei-e nuide), eilluM* on tint 
ground of thc nota-iy being a pnbli(t oiHc(tr, 
whose duty it was to make eopies, or of his 
being the agent of the ])a.rtics by wdiose ai'ds 
thev had agi-eed to be bound. Protrii, y. Thorih- 
ton] 1 H. P. 339 ; W. Wb eSc D. 11 ; (> A. .k K. 
185 ; G L. .1., K. B. 82. 

The sentence of a foreign court of admiralty 
cannot be received in evidence, without proof 
of the ship having been captured. Mai\diaU v. 
Parker, 2 (Janq). Gl) ; 11 E. lb GG5. 

The English courts cannot take notice of any 
judicial act done in a foreign country, without 
evidence of the laws of such country, (runer v. 
Jjattcnhorovqh (^Ladi/'), Peake, 25 ; 3 lb lb G i7. 

fn an action on a foreign judgment, it is not 
sufficient to [irove the judge's handwriting sub- 
sei'ibed to it. without jiroving that, tlu’ si‘al 
allixed thereto is the seal of 1hec;our1. J/rnni v. 
Adi/, 3 East, 221 ; 4 Esp. 228. 

In an action on a foi'i'ign judgment, the judg- 
ment produced at the trial must be aulhoniieated 
by (be seal of the foreign court, or evidcnc.c must 
be given tliat tiie e.ourt luis no seal; and then 
tile judgment, may lie established by proving tlie 
sigmdtire of the judge. A/rrn v. Jhinhinj, 4 
Famp, 28. 

An ((.xemplification of a sentence in Holland, 
under th(‘ common seal of tiui Slates, may be 
read in evidenee in a suit in ehaueery. .Huon, 
9 M:od. GG. 

Hecri'c at Leghorn allowed t,o be rea-d as. 
evidence. Jturroirr v. damervan.^ Dick, 18. 

Colonial Documents.] — If a<*olonIal court 

])oss(‘sses a, seal, it must lie used for the ]>ur- 
pose of authenticating a, judgment. (»f tlie (.‘.ourt, 
although it is so mueli worn as no ioiigt'r to 
make an V inqtression. (dninwldfrirart, 1 Stark. 
525. ■ ‘ ' 

In an action on two judgments re(‘overed in 
thc sij])reine (‘onrt of Jainaiiai, eopi(.‘s of the 
judgments purporting to be signed by tlu' <derk 
of thc court, and eertified liy him to he true 
e.opies, accompanied by a certilicate of a notary 
public of his being clerk of tbe eonrt, and by 
another certilicate of the governor, under the 
seal of the island, that the person so certifying 
was a notary public, were held to lie admlssibie 
to prove the judgments. A/r/deton v. Prtn/- 
hnndi' (Xetv/), G M. k. S. 34 : 2 Stark. G ; 18 Jb it. 
■294. 


Holy Office or Impiisilion <»f Home, luit, a})pa- 
rtmtly drawn up by a, notaiy whose name is 
attached to it. from a record in that court, but 
whic.li was not, set, ibi'th in the document, is not 
evidenee to prov(‘ tlu' grounds of a judgment i 
pronounced liy that <‘ourb tia^ i'a,t,io decidendi 
not being stated, aitliougli it is admissible in 
support of an allegation in a, plea of jusUtica.tion 
of a libel, that such a judgment has lieen pr<»- 
nouTUM'd. Jleif. v. Srinnan, Dears. (J. C. 85 ; 
3 Oar. k K. 252 ; ! EL k P>L 2t)S ; 22 L. Q. B. 
15G. 

A el larterparty was entered into at Java. P>y 
the law of Holland, which is thc law in force 
there, the jiurties upon entering into such a con- 
Ira-ct, go Ix'fore a nota,i’y public : he makes an 
entry in his liooks, which" the parties sign, and he 
makes out eopies from time to time, when re- 

YOL. YI, 


A judgment in the eouH of (aiumiou jileas in 
the island of Tobago was proved by a witiu'ss. 
swearing to the liandwriting of tlu' I'hief jiistieii 
of the court, and siiying that he woiihi luive 
acted upon tlie seal ap[K;nd(‘d to it, as the sca.l of 
the isliind. Jhaduman v. Ab/e/vr, I Oanqi, G3 ; 
9 East, .192 ; 9 lb E. 531. 

vSemble, an exa, mined copy of a letter of til tor- 
ney, enrolled in t,he office of record, in Jamaica, 
is n(3t atlmissiblc (without more) ; although an 
examined copy of a deed so enroiltMi is, by forin* 
of acts of the local legislature, juimissible. 
Paullmier v. Daniel^ 3 Hare, 221. 

Foreign Laws.] — The law of Francti a,s ti?- 
marriag.^. mtiy bo proved by the prodiujiion of a 
printed book, })urporting to contain tlu( code of 
France, and proved bypiarol testimony to contain 
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the law of that country ; and a hook purporting 
to have been published at the royal printing- 
office, at Palis, which (according to the stateiuent 
of the witness) was authorised to print the laws 
of France by the governuient of that country, 
Wiia received as evidence of such law, and on 
wliich the courts in this country would act. 
La eon v. IlUfqlnn^ 3 Stark. 178 ; D. «& R. N. P. C. 
:hs ; 25 R. lC77i). 

A jninted. copy of the Cinq Codes of France, 
]■) reduced by the French vice-consul resident at 
London, who purchased it at a bookseller’s shop 
in Paris, was received as evidence of the law of 
Firince, upon which the court would act. Ih. 

In support of a plea of discharge by a Jamaica 
court of insolvency, a printed copy of a colonial 
act, from the colonial office, was received with 
evidence that there was an insolvent debtor’s 
coui't in that island. Claelie v. Emenj.^ 1 F. F. 
440. 

An English barrister practising in Canadian 
appeals before the jirivy council is not competent 
to give evidence as an expert as to the validity, 
according to tiie law of Canada, of a marriage 
solemnised in that country. Ihrtivrif/ht v. Cart- 
wHqJiL 20 W. R. 684. 

An opinion of a Scotch a,dvocate was in 
evidence. The judge considering that there was 
implied therein an opinion on a question of 
Scotch law raised in the suit, decided tlie (piestion 
on that evidence. 3Iac(lonal(l v. Maedonahh 41 
L, J., Oh. 500 ; L. R. 14 Eq. 00 ; 20 L. T. 085 ; 
20 W. R. 789. 

A witness wlmse knowledge of the law of a 
foreign country iwS derived solely fj’em having 
Ktudie<l it, is incompetent to prove the ojieration 
or effect of such law. BonvXli.^ In (foods of\ 45 
L. J., i\ 42 ; 1 P. I). 09 ; 84 L. T. 82 ; 24 W. R. 
255. 

On a question of foreign law, a joint written 
opinion given by two jurists was exhibited to 
them on tlieir examination, which the}'' verified 
as being acc*ording to the law of „ the foreign 
country : — Held, that tliis evidence was receiv- 
able. XeUon {Earl) v. JJridjmi {Lord), 8 Beav. 
527; 10 Jur. 871. 

The afiu'Iavit of a person describing himself as 
a “solicitor practising in the supreme courts of 
Hoot land” was not received in evidence on a 
question of Scotch law. 2'odd, In re, 19 Beav. 
582. 

Proved as Facts.] — Foreign laws must 

be proved as facts, if a question arises on their 
existence. 3Iostyn v. Fahr'ujas, Cowje 174. 

A commission granted to examine at Paris as 
to the extent of jurisdiction of a particular court 
erected there, but not as to the original consti- 
tution of it. Gage v. Stafford {Lady), 2 Ves, 
550. 

Laws an<l customs of France or Holland must 
be I'lroved, els(^ the coui’t cannot take notice of 
them. Ereemoult v. Dednre, 1 P. W. 48L 

Foreign law must be proved as a fact, Crid- 
land, Eu pa.rte, 8 Ves. & B. 99. S. P., Nelson 
(^Earl) V. liridport {Lord), 8 Beav. 527 ; 10 Jur. 
871. 

A question of foreign law, being one of fact, 
must bo decifled in each cause on evidence 
adduced in it, and not by a decision or on 
evidence adduced in another case, although 
similarly circumstanced. 3I^Cormielt v, Garnett, 

5 I)e G-. M, Ac a. 278 ; 28 L. J., Ch. 777 ; 18 Jur. 
412 ; 2 Eq. R. 530 ; 2 W. R. 408. 

Where reliance is placed upon a difference I 


between the law (jf Englniul and the law ol a 
foreign state, tlu‘ {'tarty is bound by wit nesses or 
books of authority, to shew that thei'e is siuOi a, 
differenect. Smith w (lonld, A Moore, P. F. 21 ; 
Jnr. .548. 

A question whether an intiU’cst- in a lun’itable 
bond charged ujton lands in S<*otland will {tnss 
by will, rcterrc'd to the ni:i'*'ie!’ to report tin' law 
of Scotland, f/lorer v. Strothojf, 2 Bro. i\ 82, 

A (|ucstion arose as to the right of the p.'irties 
un<ler a Scotch settlement. 'I'liti <.*onr( referred 
to the master to inquire as to its const ruet. ion 
according to the law of Scotlainl. 4'he master 
made his re})ort founded on the opinion of S<;ot(';h 
advocates, and the cause coming on the court 
acted thcreo'ii, and ordered accordingly. 1! lillams 
V. Williams, 8 Beav. 547. 

Whore a (jueslion aa’ises in coiiseipience of 
estates in Scotland being (Unused to a certain 
person, the court will not adjudicate ujxm that. 
que.stion until it Inis Iknui ascertained, liy a. 
refei’cnce to one of the masters, whether fht'. 
estates did {^ass by tlu^ Scotch law or not. 
Mt^all V. Midi!, 2 Oon. *V;. L. 184. 

And see ])<>st, cols. 915, 910. 

Construction of.] — Foreign law and (lui 

construction of a, foi-eign (*ont met , just as much 
as tlie e.onstriie4 ion of an English eontra(‘,t, an; 
niatter.s for the dee.ision of the jnd.ge, after 
having the foreign law, or the language of tin,; 
foreign contract, inttupriiled and explaimHi to 
him by the evidc'uce of foreign experts, juid sin? 
not in any case (jU(‘stions for a, jury, (dfitn v. 
Adantson, 48 L. .1., Ex. 101 ; Jj. U. 9 Ex. 845 ; 81 
L. T. 242‘; 22 W. lb 058, 

In the t;oiist met ion of a fon'i.gn doeument in 
the English courts, tiie judge or court must 
obtain, first, a translation of tlu; (hn'ument. ; 
secondly, an cx{)huiatiou <4' any terms of art, 
used in it; thirdly, infoj’ination on any st>eel;d 
law; jiikI fourthly, on mix peeadiar ride (J con- 
struction of tin; foreign si ait' aifiK'ling it ; and it 
isthethity of (he English (.‘oiirt with such light, 
to construt; tlie dofuim'nt. 7J/ Sora v. idiUilps, 
10 H, L. Oas, 021 ; 2 F. R. 558 ; 88 ij, .1,, (’h, 129 
—H,]., (fi.) 

When tlu' (piestiojt at issiu; in an English 
court is what is the foreign la.w on the subject, 
and an expert ri'lers in his ('videiua' to sections 
of the foreign code a,s supjxu't ing the pro{>osit iojis 
for which he vouches, tlie Knglisli court may 
refer to and construe those st'Ctiuns. (dneha 
v. MnrUdta, 40 Ch. 1), 548; 00 L. T. 798— 
G.A. -A: 

There may 1)0 cases in wliieli ti judge may 
take upon himstdf to e<uisli‘ne 1h(' words of a, 
foreign law, :ind dett'rmiiK' Ibciir applic.ation 
to the ease in fpieslion, e^{)eeia,l]y if there should 
be a variauce or want of (dearness in tlu' t(‘Hti- 
mony. 8emble. Nelmin {Earl) v. Lrtdfuorf 
{Lord), 8 ihxiv, 527 ; 10 .jur. 871, 

ITiider 22 ^ 23 Viet. c. 63 — Proof of Boots 
Law.] — Tn a suit iustitulc'd in this ((outit.ry, 
where a (puistiou of 8(;olch ]i\iv a,ris(;s, the court 
has pow(;r imd('r the. 22 A 28 Viid. 08, lu order 
a case to be .settled for tiie ojiinion of tlu' S(’(jt.ch 
court, and, on a return of the judgtucni. of such 
court, to ajgily (he facts to sia'li di'cEion, a,nd 
make an order accordingly. v. J/(H>re, 

12W.1L 1187. 

Where a set.tlcment ci'i'ating si {loiver of 
appointment is in the Sc.oteli form, tlu; court 
will not deciilc the <]uestion of lh,c vsdidit.y of 
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•(]io a])|)ointincDt witliout ascertaining Ihe law! 
of Scotland on the subject, and for this pur- 
pose will direci a case to be stated for the 
o]>inioii of t-hc court of session iiiuler '22 k 28 
Viet. c. <>8, Toj)h(())t V. Portia nd (ib/Zv^), 1 
Do n. J. .V Sin. r>7S; 82 L. J., Ch. 257;' 11 
^V. ih 507. 

Tji a case of conflict of opinions on a question 
of pure and <iitHcult Scotch law, the court will 
not decide on the. usual evidence, the opinions 
of advocates, but will send a case to the Scotch 
<a)urt under the 22 and 28 Viet. c. 68. but it 
is matter of discretion in the court. Lord 
V. (.Unn, 1 Dr. Sm. 24 ; 29 L, J., Ch. 297 ; 
f> Jur. (]S\S,) 189 ; 8 W. E. 254. 

Where the court of chancery, for the purpose 
of disposing of a case depending befoi'e it, thinks 
it, expedient to send a case to any other court in 
the queeids dominions where a different law is 
adniinisterc<l,it can. in its discretion, do so. Such 
«(*ase must state sliortly, but snliiciently, all tlic 
facts, and tlie fore.ign courr wouh!, priuia facie, 
ac*t in the same mannei’ with respect to it, as 
courts of common law in this country would do 
•iq)on a case sent under tlie old pi'actice. S, P., 
8 W. II. 201. 

By IS k 19 Viet. c. 68, disputes are to be 
reftu’j’ed to t he cimnty courts, which are to make 
such orders a,s the court of chancery may make, 
l)ut in Scotch friendly societit's tlie jurisdiction 
is given to ihe sheriJf. Some members of a 
Scotch society" liaving sought relief Vieforc the 
sheriff, the defendants ])leaded to the jurisdic- 
tion, whereiqion tlie shell If directed a case to the 
court of chancery, under 22 k 28 Viet. e. 68, to 
.as<;e]“tain whetheu’ that court luui jurisdiction in 
such a case in England : — Held, that Ihe case 
did not come within the statute, a, nd the court 
4lcc4iiu‘d to exjiress its opinion. Prodlr v. 
Johnmr^ 89 Beav. 129. 

WluTc pnivimisly to the marriage of a doini- 
•c.iled Englishman to a domiciled Scotchwoman 
in Scotland a, settlement was exeeuled in Scotch 
form, the court declined to decide (piestions 
arising out of the. terms of the settlement ami 
jiifeeting the bus)>a.nd‘s ])i‘o])erty in England, 
without Ix.-ing informed as to the <*onstriiction 
winch would be ])ut upon the instrumeut by 
a, Scotch court ; and it therefore directed a case 
to be sent to the court of session, under 22 & 28 
Yict. (!. 68, to ascertain the la,w of Scotland 
.applicable to the. settlement. Egllnion QJtJurl') 
V. Lamh^ 15 L. T. 657. 

Hindoo Law,] — Form of inference to 

the supnane court a,t Oa.leutta of questions of 
Hindoo law inidei* 22 Y. 28 Yiet. c. 68. Lotjin v. 
Poonj^ 80 lieav. 682. 

5. (Ij-nm El GATES. 

College.) — The (imtitieate of the veterinary 
-co]l(‘gc, that, the ])la.int.itT had attended iectui’cs 
there, is not admissible in evidence, as not 
<-omin.gfrom a Inxly known to the hiw. Srwrll 
V. Corj), 1 Ciu\ k I*. 892. 

Enrolment.] — On a, proviso in a diuihy lease, 
that it sha.li be enrolled with t.hc auditor, the 
certificate of ilu^ auditor on themai’gin is suffi- 
cient evidimee tlie enrolment. JCuitwrsley v. 
Orpe^ 1 Dougl. .56. 

Burthen of SMp.] — A mast.er of a foreign 
vessel arriving in the port of London, delivered 
to the custom-house officers a report; of the 


burthen of his ship, and the niimlier of his crew, 
and it was filed at the custoin-house : — Held, 
that S & 9 Viet. c. 86, ss. 2, 7, 18, did not give 
this the character of a public doiminent, so as 
to make it evidence of the burtlien of tlie ship. 
Ilwntley v. JJonoran^ 15 Q. B. 96. 

A certificate was produced from the custom- 
house, where it had been filed, signed by a ]jarty 
who certified that he had measured the vessel 
and stated the amount of the tonnage : — Held (it; 
not being shewn that this was an act prcscribetl 
by statute), that the certificate could not he 
received as a public document to prove the 
burthen of the ship. Ih. 

Masters’ Certificates.] — The plaintiffs were 
the owners of a cargo, shipped ou board the 
defendaut’s ship, and they alleged tliat the 
master of the ship so negligently navigated her, 
that by reason of his negligence the ship went 
aground and tlie cargo was lost. The (‘onduet 
of the master had, before the trial, heeu the 
subject of a Boa.rd of Trade inquiry, and his 
certificate had been snspeuded upon the grouiul 
that he had been guilty of negligeiujc ou the 
occasion. T'liis apjieared by an entry in^ the 
record of certificates kept in ])ursuance of the 
Merchant Sliipping Act, 1854, s* 188 : — Held, 
that a certified copy of the entry in the record 
of certificates was not admissible. M'Allum v. 

L. E. 8 Adm. 57, n. 

Baptismal,] — A baptismal ccrtifica.le, wlum 
ruldueed at nisi prius, is evidence only of the 
fact of baptism, a.nd not of any iudependeiit, 
fact which is therein stated. It would be luis- 
direclioii if the judge who bail admitted such a 
certificate, failed to tell the jury tha,t. they were 
not to treat it as evidence of such independent, 
fact. But the court will not, on that ground 
alone, grant a new trial, if it apjiGars that there 
was otiier and abundant evideiujo on which the 
jury might have found their verdict, if the cer- 
tificate objected to had been aitogethei' excluded. 
Th rt(ii.srll v. Jhirlivr^ 17 L. T. 665. 

A cortificat.e of baptism from a. Eoman 
Gatholiij chapel, signed hy Hie priest., is not 
good evidence. J/Aylir v. Fr(jfi\ 18 E. .1., (Ti. 
898. ■■ 

Death.] — The certificate of the district, regis- 
trar is sufficient evidence of a person’s death. 
TraUl Y. KlhhUwliHe, 10 Jur. 107. 

EuneraL] — ^.A funeral certificate fi'orn a, niaim- 
scri])t book,' entitle(D‘ Funeral Certifica.tr'.s of th<‘. 
.Nobilit}^” piYKliiced from the Heralds’ (Sonege,, 
is aduii.ssil)le eviilence of the sta,te id' the 
deee.a.se.frs family, and of the otlier sta,t{micmts 
conlaineil in it. V(m,r Perraqr 5 (Jl. k F. 
542. 

Highway,] — A certificate by justices of^ the 
peace that a highway (indicteil) is in ivpair, is 
a legal instniment, recognised liy the (M^urts of 
law, Sind admissible after couvletiou, wlien Die 
court is about to impose a /Atr v. Muiohoy, 

6 Term Eep. 619 ; 8 K. E. 282. 

Ordination.] — A cerHficate of the onliiiation 
of a clergyman in Ireland, signed by the Arch- 
bishop of Tuam, found amongst Ihe. papiers of 
the clergyman after his death, is [iroperly re- 
ceived in evidence, having come from thi^ projun* 
custody, and. being more than thirty years old, 
and not being the act of any court ; and nut 
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having any rt^lation to the corporate charac^tcr 
of the arclihishop, Iho seal was to he coiisidei-cd 
the seal of the natural })efson, aud not of tlu* 
corporation. v. lUdlncivh^ 2 B. & Ad. GBII. 

Under 9 & 10 Yict. c. 20, s. 5.] — Signature 
of chairman of committees of house of lords to 
a certiiicatc muiei; 0 k ] 0 Yict. c. 20, s. 5, must 
proved. 2 W. K. 014. 

Redemption of Land Tax.] — The proper 
evidetiec shew tliat the laud tax has been 
re<loeined, is the eertiheate of the commissioners 
or a co}>v of tlio register, Ji'urluuKtn v. PoppU- 
fon, 4 (J‘ B. (N.S.) 20 ; 27 L. J., G. P. 210 ; 4 Jur. 
(X.S.)41-}. 

Excise Accounts.] — The certificate of tlio 
secretary of tlie Board of Excise, as to tiie 
accuracy and effect of af-counts in the books of 
excise, ought not to be received in evideiiee. 
Dfnihuv V. llurTvij, 2 Bligh, 351. 

Registration of Company.] — Tlie certilicatc of 
the registration of a cojnji.'iny luidor tlie hand 
of the assistant registrar, is admissihh', without 
any allegatioii in tlie certiticate, or jiroof, aliunde, 
of the absemee of the registrar; altliougli ])y 
7 & y Viet. c. IKh s. 111. the assistant registrar 
was only empowered to act in tlie absmiee of his 
]u*inci})al. Jialter v. ('Mnc, 1 H. N. G74 ; 2<l 
h. J., Ex. mu ; 5 W, B. 84-5. 

Of Stock Broker.] — The unsupported declara- 
tion of the ])arty interested, vii!. of the iiioi't- 
gagee ahuie, is not' sutficiont evidence of the 
iiunpaymenfc of mortgage money upon which 
the power of sale arose, and the cei-tificate of a. 
stockbroker of a corresponding fund in the 
bank-l)ooks is not evi<lence of the identity of 
stock as between vejulorand ])urehaser. IfoJhson 

V. 2 Bear, 17 ; 8 L. J. Ch. 241 : 3 Jur, 1915, 

As to Custom of London.]— If the lord mayor 
and aldermen have once certitied to the enstom 
of London, the certificate is coneliisivm, and the 
court never refers the same Cjiiestion a second 
time. Jii'uin v.Knof, 12 Sim. 453 ; ‘i Jur. 979. 

Foreign.] — A copy of an entry made from a 
certiticate of ba]Aism by a ehn])lain of a Bihisli 
minister at a foreign coui’t, is not sufficient, 
evidence of liirth and parentage. Puffer} /i and, 
(d.>( iidohoifd.s Peer(nj(\ 2 H. Tj. Gas. 47.* 

In an action to determine the right to letters 
of administration, the issue being as to the legiti- 
macy of certain persons, copies ol: registers of 
baptisms in India were admitted in evidence. 

Proetor v. Fru, 48 L. J,. P. US : 4 P J) 

230. 

The e(U'tfficate of the lianoverian ambassador, 
under the seal of the legation, is admissible 
eviMcuee of the law of Jlariover as to the validity 
of a testamentary paper. Kl'upemamL Jn. eioorh 
qi\ 3 Sw. A Tr. 18 ; 32 L. J., P. IG ; 8 L. T. 172 : 11 

W. li. 218. 

1 u proof of a marriage in Ghill. a doenment 
was teiideicd purporting to he an extract fi-om a 
register of marriages, and signed by the curate- 
rector of the church where it was soleinni.sed. 
His signature was verified by a public notary, 
whose signature was verified by other notaries, 
and their signatures were verified by the foreign 
minister of the Chilian Republic, and a certifi- 
cate under the hand and seal of the British 


consul a,1 Ghili was nddetl. Gn the eviilcncc of 
a witness Hint a rt'gistcr was kc-pl by flu* <Mii'at('- 
rector of every church in Ghili of niarringcv 
solemnised in it, and tliai <*c)'tili<'alcs of m.arriagc 
such as that temh'ri'il wt're in the Ghiliaii <'fiur(!-. 
received in ('videnee. llial ho kmnv ilie naint' of 
the curaie-reidoi’, and was alsc* \\(dl aia juaiiift'd 
with scvei-al of the ]>ersons whns(‘ signal iin^s 
were appmuled to llie certifK’ah' as wilnossi's, 
the document was admitlod as {‘vidence of the 
marriage. Ahhoi x.Ahhoi, 211 L. J., Hat. 57. 

Damaged Goods.] — 'I’he c(n‘iificnte of n 

British vicc-eonsui at the Brazils, of the amount 
of the proceeds of damaged goods, w}i!(‘.li by iho 
law of that countiy are compelled to lx* sold 
under his inspection, is not c'videncc. Waldrou 

V. <^W//c,3 Taunt. 1G2 ; 12 R. Ik (i2l». 

The cci’tillcato of an agent for LloydG al a. 
foreign port, asc^ertaining an aveangv h>ss iqjon a 
cargo (lamaged by st.-n-walei', is not of ilsidf 
admissibh‘ losln-w ila'aniouni of the loss, iti am 
action hronght hy t la* assured against the imdor- 
vvrit(!rs in this c(tiinli-\'. Druhe v. Marvifat, 
2 1). ck R. GIH; ; I B. .k G. 173 ; 25 It. It. IGl’; i 
L. J. (<)..s.) K. B. IGl. 

Colonial.] — I'lic cert ilioalc iJ’ a, dc*ed, as ngis- 
tered in a, o'gisiry office in oiu' (J'tlic colonics hy 
the legist I’a r, w I lo was not -•a j)ci‘son lawfnliv 
authorised to administer ontiis,” is mit. p<*r so, 
evidence of ihe fact of such registrat imi under 
tlie 22nd setdion of the act 15 H IG . (*, 8G. 
but (hesignaJurc of tli(‘ regisli'ur ivipiiri's verifi- 
cation. Pa\U\c V. Juekmu, 3 (J, M. tV G. 38 ; 

iU Hare (App.), xlvi. ; 22 I.. J.. Giu 753; i7‘ 
Jur. 17u ; *1 W. It. lUfi. 

Kotariai.J — A nolaiial pi-otcst umh'rst'al is no 
evidence that a foreign !)ili i>f <‘xchangc has Ikvu 
jU'eseiited fo]* ]>nynHint in England. F/irumeew 
Ah//CA‘, 4 Gamp. 122. 

I'hc prot<\st of a. captain is of itself evidcnc(‘ 
only to contradict the captain's evidema*, and 
not. to sliew ii variaiu'c !>ctw(!cn it and thecoji- 
(lemnaGion. ('Iirldhai v. (\uuuh(\ 2 Esp. IlHi. 

The court will jiMlifnally notice the st'al oti a- 
notarial certifiruhi vm-ifyilig .an affidavit sworn 
before a magistrale ahr(»ad. Gc/c v. ShviMvd, ! I 
Ex. 182. 

A notTiiaal (‘opy of tlie condemnation of a. ‘^hip, 
as not heing worth repairing, is only (‘videnet* of 
the fact of her having been (umdemiuHl, atal not 
of ihe })nrticular defeots on which the coiulemna- 
tioii was groinidc'd. IGr/y/// \\ Jiarnard. '1 Esp. 
Gtfi) ; 5 R. R. 7<)7. And. see AV/r v. Mardriuthi , 
30 L. J., P. G. 34 : L. R. 3 P.'G. 331 ; 23 L. T. 
22U ; Is W. R. 1U75 ; and Hroolie v. Hiuioheffii'i 
L. J., Gh. 528 : 17 Gffi. 1). 833 ; 14 L. T. 512 30 

W. R. 45 : ant(‘. col. <;us, and Fo.r v. Pettvhiorh. 
50 L. J., Gh. 180 ; J7 Oh. 1). 429 ; post, <-ol. r,J I.. 

Appointing Creditors’ Assignee. J — Assigni'i*,. 
were (‘Uosen hefoni ac,1 ior), hut tlu' cert ifi<'a{(‘ of 
their a,})])oint m<ait was not signed until after 
actum : — Held, that a,s 1 he cert i(i{*at(‘ was good on 
the la(‘e o( it, it cou]<I not. he iinpea-ciicd, mid 
coiK.dnsive evidence of tiieir d,u.e a])|K>inl.iiumt. to. 
tlicoilice of assigne<‘. Kell)/ \\ Morra u, J 
G84 ; 35 L. .1., G. P. 287 ; L R. 1 G.'P. <>G7 : 12 
Jur. G\.y.) 7G9 ; M L. T. m ; 1 1 W. R. 9.39. 

G. Ancient Suev.kyh and Tebeibrs. 

When Admissible. I '—A (hKaiinLrrii, |iurport.ing, 
to bo a survey of a imuior imalc while it was part 
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■cf tlic possessions oi! the Diicliy of Cornwall, and authority, or as eYuIence of rcputatioii. Ertom 
coniine' out of llie pro]>ei' custody, is admissible v. T(iylm\ 3 P. 174 ; 7 A, & K. (HT ; 7 L. .1., 
as evidence of the houiidaries and customs of the Q. B. 7ii. 

nraiioi'. EmWi v. Jh-oirtthur {Et rV). L. ll. 9 Eq. Queen Elizabeth .u:ranted the Jordsliiji of Den- 
: 21 !i. T. 7;Jh : bs \V. K. 271. high in fee to the Earl of Leicester, who inort- 

idui!itifft(‘ndei'(‘du. (!(»ciinien1 in evidence, dated i^a.i:»'ed it to tlie corporation of London, and died 
2i)th Aiiyust. 2<) J'diz., wliich, aftei’ recitiipy a in the HOtb Eliz. In the HHrd Kliz. the (‘orpora- 
.{•oinniission under the st'ul of Eu,^']and, tion conveyed the lands to the crown, aiul cove- 

-ilirected to certain ])ersons tiierein named, nanted to deliver up all uuiniiiients ol title, 
urunring tlieui power by all modes to survey sixrve.ys, ice., and the pro})erty has cve)‘ sin<',e 
what honours, manors, laiuL, Ac. in Ireland, had remained, in the ]X)ssessioii of the Crown. In the 
or ought to have come to the hands of the crown reign of Charles 1. the Crown granted in tee 
by reason of the treason of the Earl of Desmond, farm “a messuage and escheat lauds and tcuc- 
aiul ot tiers named, and to survey all the ancient meiits, containing by estimaCon .11 2 acres of 
})ossessious an<I revenues of t,he crown in .Ireland, arable lands, situate in the viil oi: Kevnynyved, 
.stated tliat the commissioners had. seen and now or late in the temn*e or occupation of Lavid 
examined tlu' honoiu's, kc.. which laid come to ap John ap David.” In replevin torn distress 


ilie ci'own by reason of the aforesaid treason, it for this rent, made in a close of a larm called^ 
vviis }>roved tluit the original of the commission .Idas .Bach, the defendant for the piirpose of 
was not furthcoming. Meld: — That tlie survey ])roving that Plas Ihich was parcel of the 112 
Iiaving })oeu preparod by public otlicers in refer- acres of escheat lands out ot vvhicb the rout 
-once to a mattm* atfectiiig; the interests of the issued, tendered in evidence the following survey, 
])ublic was adini^sibh' in evidmice, though it hud from tlie otlice of the Land Keveniie Ilec(n'ds: 
not bes-n taken bv ;i jnrv. /k'ro/f.sli i ra y. Lordsliip (if Deulugli. Survey taktai in tlie 

Ac///. 2 L. Jb ii'.'ilLb ‘ reign of Queen Elizabeth, 1 1 tli. T]u‘ (Amiot of 

T1k‘ Down siirvoy, tliougli it is conclusive only IvynnK'nJj. Ihic [iresmitnumt ot the Jury of 
as to t he l)ouu(bu'ies of i la* new and old iiiloi'(;sts, survey for town lands within the (.Amtit- of 
di'tined ])y t he stal ute of (hr. 2, is, ns a. ])nblic Kyiimerch.” Vkirioiis t «,iwu,sln|is wenv t hen 
ibfcumcnt. admissible (‘viih'iicc <m (juestions mentioned, and Kernynyved, as to wliidi it \yas 
b(‘tw(‘cn any ]aM'sons of matters stated in. it, stated that .David ap John a}) .David ocou|iied 
.Dtth/hi (^Arc/ihi,s-k(tj)) v. Tr> iiih'sfon 12 mutaiii ]»ar(‘('ls of land, amongst Muan tuie mt*s- 


ilr. Eq. U. 2rM. 

'Flic boohs (if (list ril)iil ions being only fil>stra,ots 
'of t lie survf.y, arc not. admissible as evideuee of 
.matters stati'd in them. lit, 

'1,’he [io<u'-la,w valuation is evidence a,s a pulJie 
•docunienl. of tbevaliK'of land eompi'i.sed in it.. 
Etri/f v. 11 Ir, .Eip .11. bU2. S. Ik, 

WrUffiuI V. MUldIt'ion (^Lord), 11 Ir. Ei]. 11. tIdJ. 


Tithe Map,] 


snugeealled “ V Dlaee P>agh(i,”and in the uuirgtn 
ily fd.>stra,ots were the* words, “'Acres, 112; 1/. Mv. b/. : — 

; (ivideueeof Meld, that the survey was not admissihje.*. 

IMfiidv, Mlikid, 7 Ex. 429; 21 L. J., Ex. 23tb 

0 as a. pulilie An ancient eixtcntof crown Jaiiels found in the 
ipri.sed in it. eitliia; of inland revenue records, and purport ing 

b02. S. P., to nave lieen ma,eie by the sti‘wa, rd of tlie erown 
E(]. 11. tIdJ. lands, is eviden<;e of the title of the crown to 
lands therein slated to have lieen {uiivlmsed by 

1 tithe eiom- Mu; erown of a suiijeet. /tec el. 11 illhttn the 


mntaii(m map is not reeei vubh* on a- (pie.'stiou of Eourth v. Jltdterts, 12> .M., ik W . a2d ; 14 L. J., 
‘owin'i'ship of land. Wilhvrfoiwc ffctt rjidd Ex. 271. 

L. J., ('ll. oSl- ; r» I'h. D. Toil ; 2b \V. IL SdL Evideiu'c (4* a payment, in lieu of tithes was 

1'h(‘ proeei ‘dings (propi'ily aul henlieati,‘d) of given, extending as lar l)a.e.k. as the redgn of 
thtM’ommissionf'i's act ing undci’ the Tithe (tun- Charles I. Still mure a.,neie3nt <l()e'.iuaeaUs re.4a,t- 
muta-lion .Acts, aiv* publie* 
matt(.‘rs lher(‘in slated, and 


(f'lji'ttrd V. Wilful iths. Its L. »!., Uli. 597. 


nissiiUH'i's acting undci’ the Tithe (tun- Cliai’les I. Still inoi'c ane*ie*nt. doc.iinu'nts }*{*Iat.- 
.Acts, ai'f* publie* evidenem of the* ing to the: saane })a.risl). a.nd among them Mie 
Mie!*(*in slated, and to be ]‘i*ea!ive‘d as eeek.*siast ieat siirve,y (vt lle'nry \lll,, luii.de:': no 
'iffurd V. {l’//7/V//v/.s-, oS L. J'., Uli. 597. mentkm of sucli ])ayment : — Held, that in tlu'se 

eireumst.a.nees, an allegtition Mmt such i)ayim*nt 
Crewu Surveys and Valuations.] — A valmition exist(.‘d before tlui time ot ^le'gal nH‘me>i'y, ^wiis 
5 nade* Ibr the crown. rempiU'e* Edwa.rd Vi., is not not supt>orteel. Urai'Vd v.Eidier, A CL . I ; 
•m idenee* to establish a manoi'ia! eiisteun. IdiillijDt S lUigli (N.S.) 9)L, 

'v. Uiiddoii, ;>() L. J., Ch. Jdl : Ij. K. 2 (Jli. 24A ; 

Id L. 221 ; 15 \V.' IL :47d. Under the Commonwealth.] — lo support a 

wiiere a 'mtiiior formerly liclongeid to the claim for payment of Ad. a. wey for all eaials 

-entwii, a, ernin and survey recoreled. in tlie gotten within a manor anel seigniory, and ex- 

a ueiiK'ntat ion ot1i<'c ari* not <'\'iden<*ej! tor the* [inrte'd le) sea, a bexik wtis produce,*.d inuu the 

te*nants agaitist tin* lord. Ih. e.*.ustody of tluv* ])laintilT, purporting to be^ a sur- 

A sui‘v(‘v taken i>y (‘onimi.ssioiuu’s from Hu: ve.'y taken in Id. )d, alter the.Mnanor tuid .^e'ignioiy 
<*)’uwn. win'll s(‘iM*d (if a mama*, is admissible to had IjeU'ii granted to Oliver 1 romwell, b^\ tin*, 
shew \vha,t were ihc (h'mesm* lands of the manor authority of parliament, a.uel purporting to be 
,;it that time*, himni v. A /y/c/u d N. cV M. 491- ; taken by virtue of a (•(.mimision U» certain per- 
5 L. J,, K. IL l.kK. sons iianuid in the surve.‘y given by Oliver (.h'om- 

To prove tlie extent and rights of a, manor, wedl, bird general of tlie [larlianu'nt force's, 
whi(*h had fonm'rly been parcel of the due*4iy of After specifying certain rents, it siat(*d ‘'that 
Laiu'asici’, a, dociinn'iit prodm'i'd from the (.lueliy- tlui jury jircsent Ac. Ad. due unto tlu^ lonl lor 
etri<‘(‘ was tend('red, purporting to be a survey of every weiy e»f coals that is transported out ol the^ 
th<* manor made in Eliz.‘ while the maneu* lordship.'’ No commission wa.s prov<*d. nor was 
belong'd to tlu* diieliv, bv Mm deputy-surveyor it sigimd by the jury Held, that this survey 


■of the duchy, foiimh'd on tin* ])re*se*ntmeut of Mm was inadmissible eilhe3r as a)m))lie' doeuinent en* 
teiiautsof the* uuiiior, at a. court eh* surveiy ; and as evidence e,4: reqaLtation, Ei'ttiijori (^JJukc) x. 
it ap)u‘ar<*d tha,t Quexui Eliza.lH*tli liad, jiaid llm 4 Ex. -lod ; 1 9 Jj. J., Ex. 97. 

(‘xpi'iisi's of Mu* siirvev Held, to b<^ inadmis- A paMiamentaty survety made (luring tluA ,om- 
.sibh*, ciMier as a doeiimemt made under public momvealth is evidence of reputation, wlmtlmr 


tenautsof tlu* nuiiior, at a, court of survey; and 
it ap)jear<‘d Huit Qu(*('ii Eliza.lH*ni liad jiaid the 
(‘xpi'iises of the sui've'y ; — Held, t() be: inadinis- 


Evidence. 


, , ^uviifittymuri/ JrjVKmice, 

ixiaae xinilev competent autijoritv or imf rr 

mm Y. Itmd 4 li. & s. 174 . 1)2 'e,. J.. m' 0 9 w' • j'liciciitgi-iintpiii’o not tobcreonircsl 

lO.Iur. (M.)]49. ■>Ja.0. 226; m evidence, nnloss thoy nun bo ■.com, led for, J 

coining from the liaiKls of .someone eouiiecied 

Commission of lord.]— An imeientsn,.., , with the e,stnte to which tliev relnle. Sirin.. 

manor made betV.re ooimissionow apwintM , ''' !)l. 

f he lonl of t he manor and a jury of the tenmo''" 

tt taSl: "f 'r‘““ ““ «videnee toXl- 

uiL ^onijaancH ot tlio nianni'; but . 

missible as evidence of the lord’s title to w™!','' ®.®P‘ism.J-An entry in tl,e rcKistcr of Ihcd 

JnUmt Y. Lnoui, 6 Cnr.& P. UDH. '’®*' plinstening of a eliild, a,s to the lime of iis l.irlli, 

]S not of itsdl: suilicient of ibv 

Xerriers.]-A ien'icr or a man of tl„ ’ ii"’"' - 

not signed by any of the rrirish'iLovc^ ^ Viirn^h reo-istoi- of bajdisiiis shitc's Mini {he 

offleetuis notadmfeiMoSTS «' r:"’! -loy, 

dary of the parish. Jiudx In wh oOho date ol! its birtli. .//,v* 

In order to render a to ■{■W o, oti 'Z Par. & 1 '. 2 il. S. lb. x. 

document admissibk. it VZ n «<!'>■ . . . ' 


ftauid; arrd,«,creforo, wSca n“ 1 M. A 1!,',!,. 

ducetl bytl.e son (tf a aHm.,m t'"'- I’- -I/m-rM-v. Mir,'™. id. 

rcgi.strar of a dioccw and win. ? , “ ' ": Z ■ I’ 

brought tlic docmnciiMVoni Iiis fitli'/.i-v n ^ 'f, '’■'I’P'’"" mil per .se evhleiiee of 

HehhthatitwasrecoS^ the place 0 t,i,.th of ihe ,.arly baplised. /*■,,- 

tlioro wasii geuoral ri-oist I’y-roiu r I, ''- ‘yZ"' " "■* !■ 

205 ; 13 L. ,T., Kx. r,s- (i ,Jur .,,'i ' ' ’ ^ W. ') baptism eaimot be iiroved t>v a minute 
A cojiy frnn, the pai-M, reoism^ rf h • ■ ?' * i" ‘■'‘■'■I'. l-v 

cannot be found, is evident’ register, made at a sidi.se- 

ldK.Xt.707.‘ ' ^ fy^iu^s v,-ry strong evidou.'e I,, satisfy 11,, ■ 

A retiuTi .made bv the iiuMEtttLra 4 i- court tjiiit a paridi ivgister is not lo iie irusird 

church, and anotllei d t™ 0^ “ as a ehrislimi name of 

■" ..“Y*' "-"■"I’ 

beloiigingdo^aiw?ilf?h^'‘"'i^^ 'rthcr vight.s , 4'' “-''”'''‘"“1 copy of an entry in a parish 
to 182rt Cinitai, m/rtfh cgister of marriage-s is receivable to |„'ove a 

“Easter Offeriiitrw % (clause ; ahhoiioli tlie entry in ihe ri'idst<‘r rjiiN 


ot 2d. for o^TQ'nr h r 

atfcof si.xleeu ?suTpwV, lo'oveainarriage liysi.ei.iaf 

includes items to' which e affidavit liimle for 

does not o-xtom! 7 /s« tht innp(we o£ obfaming it, and tlie tiai liv llie- 

(N.S.) Sii2. ’ ^ ; J2,Tur. uTmtn-a,V'{'''T n* I'"’’'"'' "‘‘"'‘'I 

tu^e,s‘:r:S“^ r!- rttL’kXd::,;: 

designation aitixc?d to t'hViv or Producing or aceouTit.ing- tbr IIh^ lirenee’ 

nient. //„« y. ^ ^ docu- j j^LJ-Tho 52 (teo. it, c. Mr, s .5 rcpiires 

County Hiatory.]_The manors of R and of 

SiSSSSii^ PS£»=i§ 

■ ,• . , , • . , I Wial, went to a Imuse ud.ich he was t',M i,y 1 


?>seKKff4:;*t6'i 
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])erscii whom lie met in the street was tlio house as for certified copies. vSeveral extracts having 
of the parish chak, ami compareii it with the been made after this intimation, and ]Kiid for : — 
entry in a book whi<*h was pnKliie.ed as the parish Held, first, that the charge was an extortionate 
renister by a p(‘rson who said he wa.s t lie parish one, nn warranted by the statute. Sfeoh' v. 
(derk ; — Ib‘ld, that the, copy was inadinissiblc, Th/7//V///ev, 8 Kx. 025: 22 L. d., Kx. 22.> ; 17 
the (tustody oi tla*. book not inatig thah p’’<^«ci’d)ed Jar, 4(H, 

for the iiarir^h register by s. o, and lieing nnac- Held, secondly, that tlic money thus wrongly 
conntodi'm*. Jh. ' paid couhl be recovered From the ]>arish clerk. 7 

In an actioii^ lor use and oc<aipaiion by the ^Appointment of Hegistrar.]— In every ease 
reversioner, aganisi a person who liad been tenant snpcrinhmdent regis- 


for ye;n’,s, deternmiabh' (m thieL _h\cs, a ic^istu pirths, rnaiTiages and deaths in any union, 

of: burials ar a \\ esle^mn chapel iMiot admissible timv vacancy is by fi & 7 

to ])rovc the death ()1 Olio, ot the cost ins que vie , ^ given to the guardians; and 

nor IS Thti evidence ot. a, wo-tness, who heard m gaardians has n'o right to claim 

tarnily that aiuither the appointment except in the case of the first 

as dead. II Inttucl \. Haichs, 4 Oai. 4. fi/o. after the act first caine into opera- 

,, j n v) • 1 • 4- 1 tion. .7*V//. V. Afvj^svn.! 2 P>. k S. 7hr> ; 31 L. J..„ 

Lost or Bamaged.]— 1 an.sh registers are ad- j, g.,y j, rji_ ^,35. i(> 

issible ill I'videnee, not wit hstaiidi ng the loss ^ 


the family that another of the cestuis quo vie 
was dead." WhUfuch v. Wtiierft^ 4 Gar. & P. 375. 


missible in I'videnee,’ not wit hstaiidi ng the loss 
of a. leaf. not. d("5troying the series of entries. 
Wnlltrr V. WiNtjUrld. IS Vl‘s. ht3 ; II K. K. 232. 

IF a viear of’ a, parish is apjilie.d to for an 
cxl.rael of a. pai'i^h register <»r a pa,rl.ie,ular date, 
and he stati's that tlicTe is no register hook oF 
tliat. year, this is not sulli<‘i(‘iit proof of lo.ss of 
the bo(»k to l(‘t in secondary t'videnec of the con- 
tents (d’ the register without <‘alling the vicar. 
Wulkt'r V. lint urlut ni />. <> t'ai’. dv; Ik i);)2. 

IF an original pa,ri.sh registm' is ])rodu<*.ed on a 
trial, tliat eei'tain mitries in It shoiikl he read, 


‘s. M3 ; 1 1 K. K. 232. Scotch Parish Registers,] — Scaitch parish 
is apjilied to for an ,veisters or certitieil extracts from tlumi roi'civ- 
<»r a pa,rtie,idar datva in Scotch courts as kept umicr the sanction 

no register hook of jmpip. authority, are receiva,hle in English 
‘iiait proof of loss of p) uaitt.ers jiroperly and regularly 

(.'videina; ol the eon- iv(Mrded in them, /zz/c// V. Azoz/zzy/z/, o!) b. »)., 
ait zailling the viear. q jp 2t)S ; 14 App. Gas, *137; (12 iz. T. 77; 38 
nr. .k Ik 552. A\k IL 353-~fl. L. (E.) 

st er is proiliieeil on a 

n It shoiikl he read, Proof of Writing-— Duty.] --'Entries in 


the jiirv mav htok at tin* hook to see whethm- the Seoteh parish registers of births, dt'aths and 


entries whit'h have be'im n‘a.tl are in their ])roper 
placa's or not. hut For no otlaa’ purpose. J h. 


Handwriting and Signature. | - 


mavriages arc only admissible in evidmiea' il it- 
is ]>i'oved i'lther' that they are in the hand- 
writing of a deceased person whos<Mluty it was 


a regi'-'ier of marriagf'. signeid with the mime keep the regis 
of a, [lersoii who had lieeii zairate of tiie jiarisli making the e 
tag] it V \ears Indore the trial, and who signed as iJM ; 3.> AV , It 
curate, produced i>y a, witness wlio iiad been 
.seven years ])arisli clerk, and who sai<l that, flit* Colonial.] — 


(.‘opy of to make the entries, or that a. pidilie duty to 


e registers was imposed upon the person 
the entries. 7yz/z7/ v, 7 vz'zz;zzy/z/, 5(» L. 4k 


Extracts from colonial parish 


same signature in the same lia, ml writing ajipeared reglsh-rs of the entrie.s of jnarriages, haptisins 


in st^veral fdaees (tf 


register, is ad- and burials arc not receivable 


kmi‘,e in 


missible, though no proof wasgivi-n oft litMuirate’s support of a pe<ligrcc, unless il is proved that 
<lt‘atii, ami no* Further proo! of liis handwriting, siieh registei's are rispiired to he kept by the law 
/Mr ii Jr.r/,'hrs v. /MzvV.s*. ht Ik 3M ; Ifi Iz. 3., of tlu‘ colony, and such extracts arc proved to be 


Q. Ik 2IS. correct copies of the. register, and are sigiu'd by 

*In snppon of a plea of (‘osiadure, an examined i 1 k* registrar, wiios(‘ signalur(> must, also be veri- 
c:o}>v oi' a register of marriage between (leFendaut bod. v. 3S Ij. T. M l. 

and* 3 . G. was givim in evideiie.e. A witness <le- 

h.‘ Uiu-w.l. M. nnil his Irnn.lwriliiis ^ I4oj,..[>^„jOC?n.VL IlKerIST.i.;BS. 

and that, the, handwriting ol the 3. iv. m tne 

register was that of the person whom he knew ; Under 3 & 4 Viet. c. 92.] — See a note in 0 Gai\ 
— Held, that the evidema' was admissible without ^ ^ 7<)3, for a list of registers made admissible 
the produerioii of the original register. Sat/rr v. this statute. 

ai(}.s.^np, 2 Ex. hU) ; 17 L. 3'., Ex. 300. 

An 1‘xlraet from a ])arish regist.er, signed by Fleet.] — TI k; Elci't registers of marriages an^ 
the curate of the parish, is a<lmissibi<*, withoiit mg receivable in evidence for any pnrposi^ what- 
proof of the signature. <3“ the curate. Porter n soever. Dor A, /Mrir.'< v. trotffrrr, S Gar.t^ Ik 57H. 
7 >'zz.s‘/.n% Jr. rr. 25 h. 3., Gh. OSS ; 2 3ur. (Nk.S.) The Fleet register, z^videnco not as a register, 
330 : 1 W. h. '113. hut a. deelaral ion upon the fact. IJof/d v. Dorr- 

"Ext ra<‘ts From paiash registers sigm*d hyper- z’zzy/zz/zzz, l(> Vi'S, 50. 

sons dz'St'ribing ihmnselvis in siieli signatures as ' , . 

reth.ii's.ii- vic^u's. :uv siiUhhcnt, witliiii 14 .t 15 Church Segister -Memoraudum,]--A nieiiK.- 
Viet. c. 01k s. M, but not whm'e the tlcsm-iptioii raudmn in a register ot a churtii l.>y itstlecensed 
was ineinnbent'or curate without further evi- rector made UO years ago, though not a con- 


3., Gh. OSS ; 2 3 nr. (Nk.s.) 


S. NoN-PAltOCHIAL UlOGI.STKR.S. 

Under 3 & 4 Viet. c. 92.]— See a note in 0 Gai\ 
fc Ik 703, for a list of registers made admissible 


4’hc Fleet I’cgister, zjvidence md as a register,, 
but a. dix’laraliori upon the Fact. IJof/d v. 7V/.s%v-. 


reiuni's or viea; 


deru'.e. Dull. Ir rr, 2 l)t‘ G. M. & G. 748; 0 
Hare ('Ap[M,xvi. ; 22 b. ,b, (Ui. 1 77 ; 17 3ur. 20 ; 
1 W, it 2. ' 


temporaneons entry made in the rtgnlar course 
of the register, is admis.sibh*. as (widence, ami 


VV. h. 2. * ’ ' goes to prove that, the rector did the thimii^ 

stated in. the memorandum. Ijardrrdalo Prer'- 
Cliarges. I— "A. person wiio applied under (Mk 7 zz//c, The, Id App. Gas. fi02— Jl. 

,.Ub 4, e. HO, to seareli a parish register for alsoi^Wz/z^r v. 7>Vd7z/awr)4 b. T, 520 ; 34 vA .II. abb 

burials and baptisms, was told by the parish „ .tv . -d* i aui i 

clerk in whosi! e.uHtodv it was, that if any Entry of Bate of Birth. ] -Alt horigdi in* 

ext.rmds fr<mi the register wen* made by the entry in a baptismal rogistm* by the ofiimatiiig' 


appHcaid, he must pay a fe.e to the incumbent 1 clergyman of the day whcgi the baptised child 
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was born furnishes no|)roof per sc that the child 
was born on tbc day stated, the entry will not 
be rejectetl altogether as an item of evidence 
upon an inquiry as to the legitimacy, from its 
birth before or aftei' the marriage of its reputed 
tlie child in question. Timwr^ hi re^ 
(^UHhfcrwTlonViHg, 29 Oh. I), 985 ; oH L. T.528. 

— Proof of Identity.] — 'fhe entry of names 
and titles of ])ersons in a church hook, eitiier for 
marriages or births, cannot be jiOvSitive evidence 
of tli(3 mai'riage or birth of any person, unless 
the identity of })erson named in such entries is 
fully ] proved, and strengthened also witli circum- 
stances of cohabitation, and the allovrance of 
Ijarties. Bragaott v. Tulhot^ 9 Bro. lb G. 5(14. 

Bishop’s Eegister.]~A bishop’s register is 
evidence of the facts stated in it. Arnold v. 
Bath (Old llW/.s* {JihliO})), 5 Bing. Hit) ; 2 M & P. 
559 ; 7 L. d. (o.s.) G. P. 120. 

In. ejectment, it being ])roved by the rector 
of a parisli that no ])arisii registers existed there 
of earlier date tba^i 1789, tlie transcri|)ts of 
the registers of that parish for 1705 and 1700, 
returned under the 70th canon of 1508, were 
]>rodueed by the I'cgisti'ar of the <Ii<.)cese frotji 
the bishot> B registry, and received as evidence 
of a marriage in 1705, and a baptism in HOO, of 
persons through whom the plaintitf tj‘ace<l his 
title. Boe d. Wood v. 2 Gar. k K. 828. 

Extracts from the register of the bisho]) of 
the diocese ai'c adiuissible to prove the ap})oint- 
ment to a parish oiiice. Jlavtleg (\tolt, 5 Gar. 
^ P. 441 : 9 Bing. 728 ; 8 M. 'k Scott 280 • 2 
L. d., G. iM41. - , , 

Scotch Chapel.J—Books ke[)t by the sessions 
clerk qt a, Scotch chapel, containing minutes of 
the kirk sessions, ami other proceedings of the 
congregation, were admissible in evidence in a 
siiit ])etweeii members of tlie coiigre<gatiun. 
MillUjaii V. Mitohvll, 8 IMyl. k 0. 72 ; 7 L. ,1.. 
(.ill , 8 / . 

Episcopal Chapel.] — .In the aljseneo of proof 
that the .registers of episcopal chapels at Edin- 
burg]) jire by the law of Scotland iiocinoents of 
;ui_ authentic and ])iiblie nature, coju'es tliereof 
rejected as inadmissibEl bv 1 he law of Eno-huul 
ron/n/g v. Bearing, 8 Hag. Ecc. 551. 

Irish. ] The ladc as to proof of marriages, 
uiths, <kc., hq the registers in the absence rtf 
living witnesses Held, not to apply to Ireland, 
where such have not been duly kejit; and coities 
thereiore of instriuuents, and evidence of ]‘ei)u- 
tation, received after ])roof of no registers 
found, after propci- searcii, Boneooumm Perraoe 
h Gl. A F. 97. *' ’ 

At Iibrary.]_Ki,(ry of birtti of a di.ssoiitcr'.s 
^ register kept for tlie pui'ixxsc at a 

i'jbb ' ' w'lif jMiie., 

Boman Catholic.]— Upon the quostiou of tlio 
ieKitiijiaoy ot olio E. H. an eiitiT. datoil in LSO.t 
in the Horn , 111 Catholic registry of miirriinres and 
hniitisius ol a ].arish, was offered in cvidoiico of 
the (laptisra of tl.c said E. H., in which .she was 
<lescn bed a.s the cliild of I. H. and H. his wife 
Mgmsl by a Cici-jryiiiaji wlio was proved to be 

Homan Catholic 
cn ,itc ot tJic parish. Evidence was also given 
that It was the duty of the clergyman, when 
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baptising, to make an entry of t!u' ])a})tism, a,nd 
to a,dd a statement shewing whetiu'r or not, the 
child was Ixa'Ti in lawful wedlock: — Held, that 
the entry was inadmissible — I, heca.nse it was 
not coiitem]H>raniiOUs ; 2, la'cause 1lier(‘ was no 
evidence to shew that tljc curaj(‘ olliciated at, or 
had personal kimwledge of, the niairiagt*. Bgan 
v. Bing, 25 L. K., Ir. 184. 

Entries made in tlic chapel Ixioks by llomau 
Oat-holic clergymen, whose deatli a,nd ]m,Md- 
writing have been proved, are eviricaict' of a, 
marriage or bajitism i*ecorded thereby. Malone 
'y- B Knt range, 2 Jr, Etp 11. 1(5. See Malone v. 
(T Connor, J^lacl. tg Pt. 459 : (J 01. tk F. 572. 

Semhle, that entries of births and mai'riages 
made by the curare of a Boman Gaiholic chapel 
in the discharge of his duty are not admissilde 
as evidence. Sel qnaire :\ialonr v. range, 

2 Ir. E(p Hi. Bnnln v. Carroll, 17 Vvb B. 844. (I'r.) 

9. K.I'XJT.str.\k-Ghxekai;s Gektifii'A'i'Es op 
iHirrns, Deaths and i\lAi{iMA<!Es. 

Register of Births.'] — A. copy of :ui ('idry in 
the registfS" hook of births in a regist i’ai''s <i{s- 
t riet, within a siij’O'iiiteiideiit regist rar*s ia.rger 
disti’iet, ct'Vl i (h.'d io he. a iriu' cttpy under ilui 
hand of tlie (kputy sjipei’intcndent rf'gistrar, 
who also cert i.!i 0 d under his h:i.nd t ha.t ( fie register 
])ook was in fiis iawfid custody lef<L admis- 
sible evideiiee of the entry in (lie ivgister liook 
upon the mere production of sueli copy. Bea v 
Weaver, 48 L. A.. U, {\ 18 : D. 11, 2 i\ G.'85 ;* 
29 L. 'r. 544 : 22 W', B. I!Hl ; 12 Gox. G. G. ,'‘)27. ' 
_If])oi! an indietnumt for earmilfy knowing a 
■ill, being a,bov{.‘ the age <»f te-n years and iindiT 
the age of twt‘]\'e yi.'ars, sueh a, certiiied copy of 
an ent ry shewing that tlie eliild wtis of t he* age 
of eleven years and eight months was held sulU- 
ciiuit proof of the age, tlimc being indepemlent. 
evidence of tlie identity of the child wit.li the 
name (if the child entered into the hook. ,77;. 

^The entry in a, register of births under t> k 7 
A\ ill. 4, c. 85, is evidence of liu‘ birth liaving; 
taken phuxi heloiv the datt* of regist ra,( ion, but) 
not of the exact date of birth. Jn re 

L, 11. 9 .E(j. 878 ; 21 Jj. 1'. 781 : 18 W. B. 891, 

Of^ Deaths.] — .A. (jcrtiiied copy of thci 
register of deaflis, uiuler the seal of the general 
registry otiioe, aceonipa-iiied by an atlidavit of 
identity, is sufficient evidence of tlic (ieatli, 
Parhhinon v. Fra nr in, 15 8im. 15 ( 1 . 

^ Identity,] — Tlie identify of tlie j»ersons named 
lip certiticates of maiTiagxa baptism and burial 
A\ ith persons of tlu3 same nann.'s nppeai'ing in a 
pedigree produced and relif'd on by a piaintilf to 
establish his claim in eji'ctnient,* is a, (jueslion 
ciitiieH for the j ury, and 1 be (‘oui't will not gi'tinl 
a lulc to enter a, nonsuit on tin; ground of wa.nt 
of evidence of such identity. Ilahhard v. Jjaen 
4 H. A 0. 418 : 85 T;. J., Kx. 159 ; D. B. I Ex’ 
255 ; 12 Jur. (N.s.) 485 : M f,. T. 857 ; I I W. W 
(>94. 


Hk hojiEroN llEtnsTEits of Births, Dk.AiThs 
AND Mauri A ft.ES. 

Indian—Baptisms.]--!]! an aet ion to deter- 
mine the riglit to letters of administration, th(j 
issue being as to the legitimacy of certain ])e.r- 
sons, oojiies of registers of ba.plisnis in India were 
admitted in evidence, l^lnren'n Proefor v. Fn/ 

o ' 7 /' ^ ' Bra,n.n v. 

Bull, supra. 
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Marriage—Eegistei* kept in Custody of 

.Secretary of State.] — I’he c<.)art allowed a 
Tiiari'iie^e in Jinlin to he. proved by the ])roduC“ 
linTi from the hidia of a 7'egister kept iu 

tlie (*.asto<!y oi: ilui soeretai'y ol* estate, and b,y a 
coi>y of ilie entry cei’tihed juid signed by the 
iindVr st'erelaiy of sta.te, and se.aled willi the 
seal of the, secretary of state, the })ai’ties tlieni- 
selves also s\V(‘;inii!j: to the luai’riage. Jlrqan v. 
Iteijan, 1 il. iDd ; (57 h. T. 720. 

Erencli.] — Attested copies of Fj-eiieh registers 
of marriages, liirths, and deaths are admissible 
u})on tile testimony of a French advocate, that 
such registers were kept according to J^h'ench 
Jaw, and would ])e received in evidence in the 
Fi'cncli courts. Prrtli Edrhlom. 2 H. Cas, 
805. 

Births.] — It being proved that the regis- 

'ter of })irtlis kept a.t the iiiairie at Ilyenjs could 
!iot }je removed : — Ih'ld, tliat tlu' contents of the 
entry could be ]>rovcd Iw a cojw the accuracy of 
Avhich was proved hy a, witnc.ss who liad him.self 
coinparc.'d it with tlic oi-ielnal. liiirntthij v. 
Jia}lJU\ 12 t'h. 1). 2S2 ; .‘IS \V. IL 125. 

At Embassy. ] — A copy of an entry, made from 
•a, cert itierde of baptism by a, cliaphiin of a Fntish 
minister a, t a foi’togn (‘onrt, is not su(lici(ait evi- 
'deiHM* of biF'tii a, lid iiai'entagc. ./Jujfcriu. (uul 
(H(( ndchiujr'ii ( Lord) Prrrtajr, 2 IL L. ( -as. 47. 

A IkioIv kept at, tla^ Ihltisb amba,ssador\s luttcl 
in Paris, in which the an ilm.ssa dor’s chapla-in 
maki.'s and snbscrdx.s cntih's of all marriages of 
jhhish sidtjcc.is eclc!)rated by him. lias not the 
autlic.nticliy of a,n Knglish jtailsh n*gister. An 
.. 3 itleste<l (‘opy of an cntiw in il is not, jidmissible 
1,0 prove a marrijigc. Athlorr l^vcraqr, S 01, 1*\ 

2h2. 

Consular Seal and Signature— Deaths.] — Con- 
sular signature attachetl to a. copy of a, dncummit 
inidr'i' the 15 k li> \'i<‘t. m St}, s. 22, does not. 
jiiake ihf,.’ document, itself ]'«*e<.nvable evidcnei', 
id.o'/ifVf, J/i v'c, P Hare {App.") \x. ii. : 1 W, .IL :>2. 

'Hat 22n<l scftioii of the 15 tS; Ut Viet. c. St}, 
making <tonsulat<‘ seals i’e<*eiva.ble, is not rctro- 
.spective. JL'ookr v. Ac/*//, I \V. IL 120. 

1 I. OT!li-]R hl-XJ lSTl-mS. 

a. Trade-Marks. 

Books of Eegistrar of Trade-Marks.] — Tlic 
books of the registrar of tradc'-mai'ks, wliich 
■siiew marks the re.gisi rat ion of which has be(m 
refnsoti. arc not evi<{(mos‘ that these marks Jire 
ptihlici juris. {)rr~7'JN'i /Of \ , Jo/t //rLu/, L,} (In .1). 
4;?4. 44'2. 

Whether Conclusive.] — V. registert‘<l bi-aidcd 
fixcil stars'* as -a, tra,tlc-mark For nmtehes. After 
tin* <c\pira1ion of tivc years aaiotlua' m;inufa,c- 
tnrer applie<l to cancel the i-cgist i*;it ion, on the 
ground tlial tiie woi’ds eouhi not l>e registc)‘(‘d as 
a, t r;ide-ma(l<‘, for that •* fixed stjirs” was a, rniiue 
will known in thetrade foi- a ])artl(‘ulsir <l(‘scrip- 
t ion of nmteln's before 1*. u-^ed the idlegcd trade- 
mark, and that the words “braided fixed stars’’ 
were (udy a proper deseriplioii of a. kiiul of 
nudeht's made* )>y P. under a patent which Imd 
U'eetd iy expired, siiid whieli imdcbes wi,‘j'<.3 at the 
tinu‘. of the, r(‘gi-t rat ion well known in the t.rsuh* 
by that, iiauK-, a, ml dillVrt'd fremi tlui ••llxed 
■•stai's” formerly known by having a, bmideil 


stem, which was the subject of the patent : — 
.Held, by Chitty, J., that even if s. 3 of the Trade 
Marks Kegistmtion Act, 1875, diil not make the 
lapse of live years conclusive evidence tliat the 
alleged timle-mark wms a pi'oper trade-mark, 
which, semble, it ilid, it at all events excluded 
evidence to shew that word,s which prima facie 
appeared to be fancy words and [U'<'>]ier to con- 
stitute a t.mde-mark were not capable of c*onsti- 
tuting one. Flis lordship therefore (kudined to 
hear evidence on the subject, and refused the 
application. But liel<l, on ajipeal, that a mark 
which is not authorised to be registei*ed as a 
trade-mark does not acquire the cliai'acter of a 
trade-mark by being on the i-ogister for live 
years, and may be removed fi’om the I'cgister 
though that period has elapsed, and that evidence 
ought therefore to have been admitted which 
went to shew that at the time of the registration 
the words “braided tixed stars” xvere merely 
descriptive of a kind of matches well known in. 
the trade. JL/hnrr\s ApplicafUn/^ hi re, 51 L. J., 
Ch. f;7;i ; 21 Ch. I). 47; 4() L. T. 7S7 4b J. IL 
772—0. A. 

Wduh liei* a [jerson sued, for usinga, name which 
has beiui live years on the ixigister as a trade- 
mark can defend, himse,lf on the grouml that it 
is not a. tmde-mark, (puere. Ih, 

Ami ree Trade. 

b. Patents. 

Paticnt. 

c. Skips* 

Pee S!:1IP.ITN(.L 

d. liUiid. 

See Din-iD AND Bon!’>. 

12. P.A1USM Books. 

Custody.] — On tlie trial of an. indicluumt for 
the lion-repair of highways, entries in a parish 
book, })rodiie(.'.d l)v tlie (4mre]iwartl(,ms from the 
])a,rish cliest, to shew wlio were the surveyors of 
die higliways, are rectelvalile. Jhy. v. J^rntl/ridqe^ 
Car. .k i\L 157. 

A written rest dut ion of a vestry meet ing pur- 
porting to allow .Mr. I), at.)/, is not admissible to 
prove what was said ])y the persons who were at 
tin.' meeting, with a view of shewing h.ir what the 
50/. was fillowed. Ih. 

I'he workhouse of a union is not an improper 
rcjxisitury for documents itf a parish, within the 
union, so as to make them inadmissible wlien 
prodiKX'd thencii. SL/terx. llod<f//on,2 New 8ess, 
Cas. 488 ; II <1 B. 727. 

Boundaries.] — On an issue raised upon an 
alleged immemorial custom for tlie parishioners 
of a pai'isli to go tlirougii a, particular house iquni 
their perambulations of tlie parish boundaries, 
{'utricis in the parish books, recording tin* fact 
that the pera.ml)ulat ions hail taken a parti<uilar 
line, a, re not evidence on sueii an issue, d'atflor 
V. Demy, 7 A. .k K. 45 ; 7 L. 4., .M,. ! L 

Under an issue to try the Ixmndaries of a 
palish, pnpm’s liandt'd over to tla^ pres<‘ul inenm- 
iurni by the ivpi'esentative of his prtnleeessor, jj,s 
papers )><4oiiging to the pa, risk found iu tln^ late, 
incumbent’s jiossessioii, a.rt‘ iivtdcnem 7'hrl v. 
Ie(vis\ 4 1. 
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then, Earl, 

which recited I hat there lay in 
park at JL divers ])arc(ds of land, whitth ct 

aiui. . a dailf ''acres;a:md'', heh;)ii^ 


certain }.}arish, ok I entries made by^i chiirch- 
wardeii in a book, })y which he does not charge 

himself, but in which he merely makes state- tained about six 

raenta rehitiye to repairs done to a chapel in the to the poor t>f the parisli of P., for whic,h lamb 

parish church, alleged to belong to the place in lying dispersctl in his said grounds, ])eifnr tlicri'- 

question, are not evideiicc. CooJte v. mtihs, 2 tofore ordained for go<id ain'l charitabki uses, the 
i^ar. (k. i. 4/8 ; ol U, 11. (>80. earl was desirous to give a full yearly rent and 

Eip-ht tn Paw n Tr, .p 1-4- i • 'Satisfaction, and thereby ])ron!iscd and ;igrcc(l t<i 

J forchsturbing ,,ay to tl,o chiirclnvanltn,. ,a,„l ovci^.c.i; „f 1>. 
tne plaintitrs enjoyment ot a pew, claimed in for the time hohio- u,i,n ..r /*/ i 

in consideration ot his using it, is admissible to ftorco which lb wo dd t cv > 15 / > 

f Cimp Vsf* " am"sih^,b?bnf b oilbru-d'bl^^b 

^ and convey to such })crsori and persons and their 

Eight to rishery-Eate-Books.]-In an action t®"'" *t“' '■‘'■"thv of tlie 

for trespass to a several tishery, entries of the 
names of tenants in parish rate-liooks were 
admitted in proof of ownership of the iislierv by 
the ]>laintiff’s predecessors in title. tS/fiith v. 

Amln^u'H, [1891] 2 Cli. (178 ; 05 L. T. 175. 

Burials, — An entiy in an old account of burial 
fees received by the sexton of a Jaigc parish, liy 
which he charged himself with tho'jcceipt of a 
sum of money foi' the burial of Joseph Lloyd, 
described as in Wells-stmet. admitted as evidence 

that a iicrson of that name, who ^vas proved bv - . .».u ...r..iu i,Hu viv t;r 

the parish .register of burials to have been buried been any sale of the parish land to tlic ('arl in 

there on the day on which the entry bore (lade, t’onsideration of a rent-charge. v 

acsided in Welis-strcet, . IJot/d v. 1 Ph; eitej^hen.^. 1 Kay c'c J. 724 ; H Eq. Eep, 1072 ; 2-1 

01; 0 Jur. 450. ' . L. J., Oh. 094; 1 Jur. (N.S.) 1099; 9 \V.' Ik 

An entry in a parish hook, kejit at the parish ^49. J^d wr <> Do (L M. 0. Ill ; 25 L d ' 
clmreli, of a burial in the woi'khouse cemetery ! 'riir. (N.s.) 51 : 4 W. It. 191. * 

within the parish, is evidence of the death of' ^le agi’eenient tlie amount of rent was. 
the jicrson named, though it, appears that the ^'’ritteii upon an eoisure. and it was only si<nH*d 

incumlient sanctioned the entries in the hook kv ^ic Earl (>f Portland,' bid, being produced tait 
on the faitli of the statements made by others, riie custody of the parish oiliitoi’s i—Held, that 
an([ not from liis personal knowledge of the I evidence for a jurv. couple<l witli t.he 

burials, /A;c d. /-bvem' v. 15 Q. B. 75(). entries in the })arish hookk' to provij that the- 

Bi»»*hf ftf PiAAfinw^ All 4 - • • ,Lt ^eiit mentiuned in tliose entries was iliesameas- 

^ M the vestry that stipulated to l)o paid in siudi agrccmoiit 

bod^^^ oi a iiansh^ are not evidence to shew the and that tliereforc the agreenumt was to oav Vd 
f hi'^nsh office to he in a year in ivs]»ect of six and a, half aens of huni 
the paiishioners am I rector, as it did not appear belonging to the ])arish /// 

bbtffd 'f the said entries were heinw 

UI^ tlitr leytcil to ; but .several ciitric.s of vestry tlie eliurehwnrdeus’ l)i«iks, and aiioenrini' toh-xvft 
mee ings a( which the rector was preset, t were bee,, au.iited, and liein t mbuab fro , , e 
received. IhrtUnx. Cook r> Car. .v- P 44i ■ oro,,,.,. ’ .,u, t ‘"‘'5 


., - aid ])a,i,*ish should 

be nominated to lie feotfees in trust for the sa,nie.. 
ISio conveya.nce was shown to be nuuie in piu- 
siiance of tliis agreement. It .'ippcannl from 
eatrics in the parish books that tlie carl and his. 
successors, in the ownership of juirl of his land 
(which laid since been divided), liad paid every 
year (»/., which was expressed in such cnlriiis to- 
be rent of jiarish land ; and tha,t in ,1849 a 
receipt was acce]>ted Iw tlie then owner of ])art 
of the carPs land for 0/., for - rent of parish, 
land : — Held, tliat it could not he presumed 
in the face of this cvidemic tliat there luul e.ver 
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under tlio liaiul aiul saal of the poor law con i- 
inisMioiier-s, of his viMis to si<*1v ]);iiTpers, are not 
aclinisHil)lc for him as a |nihii<! writimr to prove 
that lit* ])ai<! such visits. v. Walihnj, 

N. & Ih 2S4 : S A. A: h], 170 ; I W. Ar. cS: M. 2V>8 ; 
8 (Aar. k. fh 280 : 7 I.. A,, Q. P>. ]<)() ; 2 Jar. 888. 

M. OoOKS Ol'' QUAliTlOlI, SOSSJONS. 

Ie what Court.] — An orif>'iijal sessions ])ook 
heiioi- a pa[)ei‘ hook, contjoiiing' Die orders and 
otlu'r ])roceediii.e:s of the eoiirl. made up and 
rccoi’ded after each sessions by the clerk of the 
peac.e, from minutes taken by liim in cotirt, 
headed at eaeli sessions witli the usual caption of 
the justices at st.'ssiuns, and signed at the termi- 
nation of die pi‘ot‘C‘C(hng's of (he sessions, “ By 
the court, (J. ft) clerk of the peace,'’ and being 
the only record ke})l of the proceedings of the 
sessions, and always ]’cc(‘iviid iji the court for the 
purpose of proving dunn. is admissible in the 
same court of qnarte.i’ sessions, though sitting 
under a. ditVerimt commission, to pi'ovc an ordei* 
of du' court. /Ay/, v. 1Vv//v7c//, i B. A: i). (>t) ; 
8 A. A d. NOd ; 8 {]. d., M. (A i).‘ 

Contents of—How Proved. |— I’lic mimilc-book 
of a, court of <{uai‘tcr s(‘ssions is not i‘vid(m(M.‘ of 
its protu'iidiiigs. d'lu' record slioidd be made 
upon parchment, and an ('xamined copy pro- 
diu'cd ))y a, wilness who (‘xaniiiuMt il. Ilr,r v. 
Thnntj, .7 (!a,r. 1*. eP7. 

St:mble, that a mitmte-book in whieli an entry 
r)f the proetMYlings at. sessions is made, ami from 
wiiich bonk the rob containing t he recor<l of such 
proeet'ilitigs is subscipicntl) madi‘ up, is not 
itself a i’e<*ord so as to be admissible in i‘videnct‘ 
{IS a proof of the fart there state«L /Av* v. 
JMIannj, 1 B. A, AI. 171. 

In, Baxkmus’ Book.8. 

Inspection under Bankers' Books Evidence 
Act, 1879. { — I'hc etlVtU of s. 8, of tlu' Bankm's' 
Books Mvhlenee Act, 187t). is to ))iak<‘ <’opies of 
entries in du‘ ijooks of a bankei* admissible evi- 
dence against, any om‘, Tluu’efona copies of 
cn(ri<‘s in da* Ixtoksoftiie bankto of a defen- 
dtuit. are evidtmee againstdie plaijidif, 

V. -h) L. J., dll. ddl ; M Ch. D. 11)7; 

42 L. T. .707 ; 28 W. Ih {db. 

• When Ordered.] — In an action for goods 

sold and deliveriid, to whieii [layment and ii 
counterclaim wcr<‘ pleaded, the plaintiif. aftci’ 
issue joined, applied ex pai'le to ii judge at 
chamb('i's. a, mi (dUaiiual k‘avc, iimlcr s. 7 of the 
ihinkcrs’ Boidvs Evidence Act, 1871), to inspt‘(*t 
th(‘ tlerendaiit’s ])anking a<*coimt. The order 
was sci'vctl on the dcfmulant’s bankers, and they, 
on iXYHa})! of it, informed du* defcmlant, who 
thus heard of the ord(‘r whi<':h had been made. 
The defendant, took out a. summons before,! the 
sa,me judge to set asi<k‘ the order, and tihtaineda 
variation of it by whicli the inspection was 
limited to du! period within which tlic gocxls 
W(j re alleged to liava; heen sold and dedivered : — 
Hcki, tliat undm* the' (ai’muusianmis, tluj phiintitf 
was not enlilkxl to tlu! order for inspetd-ion. 
iA/nV'A‘ v. B7///C. .78 J., Q. 11.27.7; .70 L. T. 

827 ; 82 W. ll, r>20. 

'riie plaint ilf iu an administration action was 
a resiiiuary k.*gatc(‘ of Ah, a solita'ior, the testator 
in tlie n<,‘.t.ion, and in the troursf! of the ero.s,s- 
examimition, on tlu^ a.eeounts, before the chief 


clerk, of the defeiidaut H., wlio was the testator’s 
sou-in-law and executor, and was carrying on 
business as a solicitor under tlie krm of 
‘‘M. k, Ih,” a})plied to die court under s. 7 of the 
Bankers’ Books Evidence Act, 1871), tliat she, or 
her solicitor, who had been aiipointed reeeivc'r 
in the action, miglit be at liberty to inspect at 
die baaikevs of tlicA.estator and the (h'fendant the- 
books of the bank for four years coutaining the 
entries of tlie aceouuts of the testator and also of 
M. tk fh, and to take copies of such entries. I’lie 
plaintiffs solicitor deposetl that the ins])('C'tiou 
was necessary for the purposes of the action: — 
Held, that the plaint iff was entitled to the order 
asked foix dhfnlipM, In rc, IFifr.diftcin y. 
mUclihitjs. ;75 L. J., Ch. 522 ; 82 Ch.'lA 41)1) 

54 L. T. 584 ; 84 W. Ih 5] h 

An order under s. 7 of the Bankers’ Books- 
Evidence Act, 1871), giving liliiirty to insjiect ami 
tak(‘ copies from bankers’ books should not )m! 
imule unless special groiiiuls for the aiiplicatioii 
are shown to exist ; but upon such grounds the 
order will be made licfore trial. Prvnj v. , 
Phmpher dinner /b., 14 B. 8.71 ; 71 h. T. 87? t— 
(A A. 

Bank no Party to Action.]— See. t. 7 of 

the Bankers’ Books Evidence Act, 1871) (miabling 
the court to give lilierly to a- party to a legal 
proceeding to iiisjiect and take copies of a.ny 
entiles in ba,ukers’ books) shonkl )h‘ !‘cad in 
(lonjuncdon with the ])receding .sec-iions. 4’bc 
power given to the e.ourt by that sce.tioii is 
purely discretiona.ry, and .slioukl not. be exm’cisixl 
wb<'r{‘ a defcmlant. se«.‘ks to prove justitication 
of a liliel imputing [)eminiary (‘inliarnmsment, 
tJmmrti V. Sfur.s’jniju‘r /b., (>2 h. Q, B, 
77 ; .7 Ih 187 ; (57 L. I’. 821) ; 57 8, 1*. 201. 

Accounts of Persons not Parties.] — 'riie 

Bankers’ Books Evi<lence .Act, 1871), gives powm* 
i<» m'der inspection i)f erntries iu bankeis' books 
n'latingto l)M,nkiug accounts kept in the mimes 
of otluM' [lersmis besi<k‘s the p{irti<‘s to the aetiom 
l/rtrffrt/ v. Hndl ^ .78 L, Q. B. 884 ; 28 Q. B. I). 

1 : (50 L. T. (587 : 87 \\A Ih ,75.7, 

I'he court has jurisdiction under s. 7 of the- 
Bankm’s’ Books Mvidi.mcc! Act, 1871), to order 
inspection lud’ore trial of entries in bimle.'rs’ 
books relating to ac.eomits kept in the name 
of the tliird person, if the court is satislied tiuit; 
such third person is i<Ientilied with a party to- 
die action, and tluit such eulries are matm’ial 
and Would be admissible in evidence again.st 
a party to the action upon, the triul. /fointnl v, 
/iraJl (58 L. J., Q. B. 884) considered. Snrtk 
St((p)>r(h'<hi)r Tramtctf t/H O). v. I'Jhhxm'dlK (55 
h. q. B. 1X5 ; [181)5] 2 (). B. (5(51) ; 78 \‘u T, 
454 : 4 I W. Ih 1)7— Ch A. 

The court will not, as a general rule, make a.n 
onlm* uiidm' s. 7 of tlie Bankers' Btxiks Evitlence 
Act, 1871), for die ins[)ection })(‘fure the trial by 
one of the parties to an action of the banking- 
account of t.liirtl persons not parties t(» or coii- 
ceriied iu the litigation. Pdlork v. <hn*lt% (5(7 
L. 4., Oh. 788 ; [181)8] 1 Oil. 1 ; 77 h. T. 115 ; 4(7 
W. B. ()0— 0. A. 

Application Ex parte.] — In civil pro- 
ceedings an order for inspection of the hanking 
account of a paidy under k. 7 of the Bankers’ 
Books Evidence Act. 1871), may propei'ly be 
made ujion an ex parte a])pHcation, altiiougb 
as a general rule it wouhi }>(» advisable to serve 
the jiarty licfore making the order, and ilu! 
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application need not iti'every case be supported in the books of a bank lu Scot Ijiiu! fo]’ llic piir- 
b) evidence, 'i'lie inspection i?raiited ought, poses of such ]>i‘ocecdiiig. Al,s‘mM. v. 2/b/Z', 
iiowever, to })e limited to the period covered by <>5 L. J'., Q. B. 4:13 ; TbsiK; | 1 }], r>7 i : 74 L. T, 

the matters in tUsimtc in the proceedings. 8(18 ; 44 W. LI. 452— (k x\." 

A}‘/wtt v. 5(> L, J., Ch. 844; HO Ch. D. 

7Hl ; 57 L. T. 2W ; HO W. R. 240 — C. A. Before the Act,] — A lianker's leilgcr is admis- 

In civil proceedings an ap})lication for such sible to show that a customer had" m* funds in 
.an order lor inspection ought not to be made his hands on a particular day, all hough <‘ntrics 
<.'x i»artc : and semble, that the power to grant were made therein by .seviTal of tlu' clerks (4‘ the 


the order ex jiarte is limited to criminal pro- 1 house. Ff(nir.s.s v, Cojx , 2 i\L <S: W 197 ; 5 Biner. 
■ceedings. UtnitW’ v. B7a/Yc, supra, col. 029. i 114 : 0 L. d. (o.s.) C. l\ 242. 

In an action where one of the issues was, | A liankcr's pa, ss book delivered to his ciistsuner, 
whether the plaintitf, who had an accoinit in in wliicli tliere are entries on one side only, is 
a bank, had ])aid to the bank a sum of money not evidence of a settled account between tlic 


<lne to the v^arae bank by another party, who 
bad also an account therein, the court, on. the 


parties, although the customer keojis the book, 
witliout making any objectiivn to ilie entries 


ex pai'te applii^ation of the defendant, made an contained in it.' llaudlel^on. Ft- purte. 2 Deac. & 
'Or< Ler umlcr s. 7 of the Bankers’ Books Evidence C. 534. 

Act, 1879, giving him liberty to inspect and 

take cojiies of any entries in the accounts of the Proof of.] — Entries in tlie Ixioks of 

plaintitf and the ]>arty indebted to the bank, j bankers, ineivhants, ya*.. can only be proved by 
with reference to any sum or sunis paid bv the | the clerk bv whom tluMMitries have been made. 
.})laintitf for the indelitedness of the other party. I Cooper v. Slarrden. 1 Esp. 1. 

FH^pafriek w 24:LL. " | 


Bank of England.] — (.'opie.s of tlie books of 
Irrelevant Entries. ] — A V here in an action the Bank of Enghind an* cvidi'iici*. but, upon 
an appbk‘ati(')n is niade before trial for ill, spetdioii a (pu'stion wlit'ther iIk* signatui't* to a transfer 
of the account in liis liankers* books of a party is in a genuine liamlwi’it ing, the book nmst ]»(» 
to the action, the court, ill exercising its jurLsdic- produced, ^ior/o/ v. AYoV//, IS Ves. 19S. See 
t ion for that purpose under s. 7 of the Bankers’ Jfo/ti/oer M-CoI/nn, <; i\l. AV. 58; 9 L. J. 
Books Evidence xVet, 1879. will follow theordinary Ex. 7H ; 4.1 nr. 172. 

rule as to discovery before trial, and will refuse Cojiies from tlie tinnsfi'r liook of slock are 
3 nspectioii of entries as to which the party whose good evidence. Mar.sh v. Coll/ieti. 2 Esp. 095 ; 
acemijit is sougiit, to be inspecgixl deposes that 5 E. E. THH. 

they are iri'elevant. dout// SCfJforfhkire Tram- To jirove a transfer of stoi'k. a copv from thi^ 
H'aj/x Co. V. J’jbhrsoint/f . .‘>^u[)ra. bank Inioks must lx* prodiict'd, ]iarol t'videnct* 

1>\ tlie bankers books Evidenee Act (42 A 4H i not being adnii.ssilile. Breton v. (\ipe, Peakv*, 4H. 
\ ict, {*. 11), s. H, subject to the [irovisioiis of | 
this act, a copy of any entry in a banker’s! 

book sliall be ineeivcil as })riiila facie evidence | ^'1'’ tvruHU (.lO.MPAXTF.S 

of such entry. By s. 7, on the a|)plieatioii of j AXi) C/OUPoratioas. 

■any party to a legal [irocei'ding a court or a India House Eeturns.] — A book ke}h at tlu* 
juiige may order that such party lie at liberty India House, from returns given on oath, pnr- 
to inspect and take co[)ies of any entries in a siiant to 53 Beo. H, c. 155. 'cnn<ainin.u- the lists 
liaiiker’s liook for atiy of the ])urp(jses of such or numlier of passengers going on lioard an 
piocecdings, ^ Ihe plaintiii’ in an action tor East India sliip, was evid<mce to shc'W (he value 
prolxite having been ordered to ]»roduco for of the voyage, on Ihe groiniil tliat if is a imb]i<‘. 
ius]>e(*tiou docinnents in her possession relating book, kep*t by the* antliorily of an act of parlia- 
to tlie matters in ([uestion in the ataion, pro- ment. JBriiardnon v. dJelilsdp 2 Binm 229: 
xhiced the tiass-books of her l^aiiking account, 9 Moore, 4H5 ; 1 Car. A Ik 21-1 : E. a ”'m. IU> : 
sealing uji parts of them which were, as she H b. 4. (o.s.) C. B. 2(55 : 27 E. h. ixiH*. 

-deposed, irrelevant to flic matters in issue. 


f slot'k. a copy from (lu^ 
rodiiced, ]iaroi eviilema; 


Application was ihei'eiipou made by the otipo- 1 Companies. 


t>edigree, an 


site parties for an order authorising them to entry in thc-'hooks of the .Merchant ‘"ba Wo rs’ 
inspect the IxKiks, or in the alteriiative for leave (.V.mipany, tlint (\ was admitted a freeman of 


iiispecc Ttie ruKiivs, or in tile alternative tor leave Companv, tlint (k was admitted a fivcman of 
to issue a subpeena duces tecum to the officers that companv bv (he description oL- T. (k of 
mt the bank for their production Held, that S. street, S(i!rof\l. (A. deceased, is receivalile, 
the a]>plieatiou could not lie granted, for there not only to jirove the fact th.at he was admittetl 
was nothing 111 the act to deprive a party to a a freeman, )>iit that tlie c.aniianv received him 
\vpl pin<-eedmg ot his right to refuse discovery hy that description, and entries of admission to 
•ol entries in his banker s Ixuiks on the groiiiid the freedom of the eit v of Londtui are also 
that tlH*y were irrelevant, and that whether tlie evidence in like manner. ColCmr v. lUanle. 8 
subpimia. (iuc(*s tecum should bo granted wa,s a Car. A Ik 502. 

to be left for the detcrriim The books oi an insurance eonipanv, in wbieh 

A'kf/k'''- *’***>■ Willi tl,t rdvipt of i, 

lyy] t. l.i, , bO L. J. 0,0; 40 W. K. certain .sum of mmicy ns a imnniuiii lil in.siirc 

‘M^oi'ticular bouse in tin* ociaipation of S. from 
T * J- ^ ‘^\'i<i‘-nce of his <x*(‘U])at ion ; and sneh 


„.-T- ^ank-Jurisdiction of Judge of entries arc evidence. ■cause 'i he pari v mnkinsr 

A tiliargcs liimscif with the receipt ot pmney: 

audgeot the Higli Court ot Justice in Eiiglaiid Due ,1. .Smith v. Certwumht ] Car .V 1> -'IK- 
has jurisdiction under s. 7 of the Bankers’ Books E. & M. (>2 ; 2<s R. R. 77.].' ^ , 

Evidence Act, 1879, to make tm order that a Land was taken ntion lease, ami an association 
m proeeetimg in England may be formed for tin* purpose of erecting and carrying 

At libciT^ to inspect, and take copies of entries i on watcrw(.)rks. Some years a£terwa,i'ds the fee 


years a£terwa,i'ds the fee 
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sin)[)le ill tlic lauds wa,s conveyed to the then 
shaivlio]<h'rs, the (‘ouvc’j.'UK'e lieintTf ul: inidivided 
pieces of land without reference to an y company. 
The lauds wtu’e .siihsecjuently let, iind the rent 
received liv a, treasure)’ ou ])eha]l: of a coininitteo 
of shai'eliohlers. iMimite hooks were kejit by a 
secret a ly in the sauu‘ way as p,revionsly to the 
couveyauee. tlioiiyh it a.ppeared that the sliarc- 
holders no longer eoiisitlered themselves as a 
company ; — prel<l that although the form of the 
c.onveyanee in fee raided tiie pnsumptiou that 
th(i company had been diss(dvcd, the evidence 
ail'oi'ded liy the siibserpient minute books was 
sufficient to sbotv that the com}>any was still in 
existence and within the pi'o visions of the Wind- 
ing-up Acts. Slieernr.s.'i b>// (okJ Waferworkn 
OiK, In. rr, d W. 11. 118. 

— — Eegister of Shareholders.] — 'J'he register 
of sharelioldei’s of a eoinpany within 8 tS: 1) Viet. 
c. Id, s. d, antheiitieatcd liy its seal, is a<lmissible 
in (n’uience without any pr(.»of tliat siudi seal 
was affixed at an ordinai’y meeting of tlie com- 
pany [uirsuant to the act. s. h. .A. A’* AA!!’. if//. 
V. JpJ/lr/ff/rL it) L. J.. Ex. d. 

A. was indicted for foj’ging. and, nttei’ing a 
transfer of sliares in a railway conpiany : — lleld, 
tluit the register of sliarchohloi’s kept niuler 
8 A, h \d.e1. e. Id. s. 0, was evidenc.e to }U’ove 
tliat an individual is a. sliarcliolder. without any 


the statute with respect to the mode of k(‘eping 
the book, must be strictly complied witdi ; and 
secondly, that an entry in tlie book, describing' 
A. as possessed of a certain number of slia,res. 
numbered fi’om one given number to another 
given number, and stating a. gross aaruumt as. 
paid u])on these shares, was a sullicicnt com- 
pliance with those provisions, sons to rendei' tin ' 
l>ook admissible in evidence. Jk/in v. 117/ /Y/*- 
harmi awl Farwm Jnveihai IP/., :> H, Ij. 
Oas. ]. 

The statute ret [ui res tliat- a liook. to Ik* calleii 
“the Begister of Shareholders.” slnill be ke})!.^ 
The book actually kept was mark'd “• liegister 
of Proprietors ”: — .H.eld, tiiat this variation, in the 
title did not prevent it from being given im 
evidence. Ih, 

Against Member.] — .Entries in the books 

of an incorporated company arc.) not iividcnce 
against a, member of the (Kunjiany, in I'espt'ct of' 
a contract entered into by liim with the (*om- 
pany, although the act by which tlu* company is 
incorporated authorises each member to inspect 
;ind take copies of tin* Ixioks orany part of them,. 
If ill y. Ma nrhoHU'r Wtifrnwykn fb,. 2 ,N. & M. 
07:8 ; 2 ik & A<1. :Ar> ; 11 L. iv. Ik 1‘k 

Corporations.] — An entry in the public* books 
of a corporation is not ovidenc.i* for them, unless 


autlientication of the seal ; atul tluit, in oriler to j sui,dL entry is of ti public mitare, d/// /•/'//////,' v, 


sustain (lie iiulietmcnt, it was unnecessary to 
give further proof tliat such individual was a 
shareholder of ilie eoni^tanv. AV*//, v. AV/,v//.. 
2 Den. (!. C. P.ffi : 21 iv. (A ill: Hi dim 

o5ik , 

'riie Companies Clauses Consolidation Act, 
18-15, enacts that tlie conijia, ny sluill keep a liook, 
to be e.alled “The llegislei' of jSluireholdersC 
which is to contain the mimes, of tlie slia, re- 
holders, and to be antlicnticsited by the common 
seal of the eompjuiy. whicii hook w:is to hc]>rima 
faeie evidences of ;) parry l»(,‘.iiig a Hluireholdei’, 
In the [U’esent ease tlie register hook consisted of 
sevei’al largo volumes, Ihe last of which ojdy, 
containing a- rei'apitidal ion of the pi’cvious 
volt.mu,‘s. was a,utht*nlieated by the S(‘al of the 
ompiany: — Hekl, tliat this was sullii'ient. jind 
that it was propi'idy reei'ived in. evidenee. I/a/lie: 
V. (t. A' Jif/.. It) dui‘. Silo. 

The C'ompanies (flanscs Consolidation, A.ct 
directs that all minutes (d: jiroceedings of direc- 
tors shall he entered in a hook ; “ and every such 
entry sliall he signeil by the chaii’inan. of sucli 
meeting, ami such entry, so signed, sludl lie 
i’eeeived iii evidence,"’ Ae. : — Mehl, following 


Lf(wn'W%\ Ik ck Aid, M-2 ; 22 U. Ik :i2(,). 

An entry in the hooks of a coi’poration he,ld 
not evidenee for tliem ujxui a {pu'stion as bo 
their right to toll; I lie entiy not being one t<o 
whieli the juildi),’ liad a rigid of acec'ss. />7v'// v. 
/Av//c.s’. K) Ik ck C. 508 ; S L. d. (o.s.) E. Ik Mj. 

The hooks of a eoi‘p(,)ratiou are not evidem'-o to- 
prove a usage, liy entries of acts of suhniission Ipv 
partieular ])i*rsons, to the exercise of rights in- 
sisted <m, without pro(tf, idhiiKle, of the situation 
of tiiose per-<uis. and tlieir relative jiosition with 
reb'i'eiice to the (‘orpora.tiun. /A/r/c.v v, .J/my/////, 

I (k fl 5S7 ; i 'byr. -157 ; d b. d. (c».8,) Ex, .I5ik 
Ivapse of time dis])enses with proof of the 
hatidwriting of tlie individual making entrie.s in 
eor])ora.t ion. hooks, wlie}*e the document is admis- 
sible in se. I Ik 

Tlie entry in the hooks of a eorjiorat ion, of ati 
ap])l lent ion to juirebase lands, of t he prie<‘ of oi* 
charge for such lands, and of the .receipt of a sum 
of money from tlu* applicant :~-lleld, not evi- 
dence of a contract binding on tlie (‘<n’[)ora1 ion. 
Lirnm/ v. Lirrfirj/, d D. J., Cdi. 7;k 

A book showing how tlie court of the lord 
mayor and aldeiTuen have managed the e.stjifi's 


l//7cx v. 7b)////// (8 g). Ik 815), tliat wliere a meet- : of oi’j,dia,ns, kept in the nmniinent room of tin 


ing fora, particular purpose was mljoiii’iied to a, 
subseipient day, and the minutes of t lie adjourned 
meeting idoiu^ wiTi* signed by the cliairmaii, tlu* 
minute was properly admissible in. evidence. Ih. 

'Fhe (kunpauies Clauses Cmisolidat ion .Aet for 


corporation, under tlu*. projicr mist od y Held, tf^ 
lie I’ceeivable as evitli‘ii<-e of the eustmii. liwPnf 
V. Knoft, 12 Sim. 4;i<> ; (> rlur. 885, 

What Documents,]-— In an actiun foriells 


Sent land (8 ik d Vii't. c. 1 7, s. d) .requires, in t he | ekiimed. by a corporal ion, an am*ieiit s<*l!e.du!e, 


same terms as the English, statnteof that, name 
a l)or>k to lie kept, eeiila,ining in alphaix'.t ical 
oi’der tlu* names of the shareholders,” with the 
num})ei’ of ihe shn.res to whieh sucli slnireliolders 
shall be resfieetively entitk'd. distinguishing each 
share by its number, and the amount of the 
suhsei’iptions paid on such shares. The 2dih 
section of the statute makes such, hook ]>rima 
facie evidence of a, person l,)eing a sbareU<,)lder, 
and of the number ami amount, of his shares 
Held, first;, tluit as this was an exceptional privi- 
lege in ,fav<»ur of the company, the t)rovisio'n.s o;f 


produced from among their munim<*nts, c'opies of 
whieh we.re delivereil by their otlieer to the lesse(‘ 
of the tolls, ami l,>y the lessee ro the coiliKdor, by 
which they have actually colie(*ted, is admissible 
for the eorpoj'ation. Hrrff v. /lralr,s\ M.A M. 4H). 

Contra, 'svhen the eo[)ies in the hands of the 
lessee are not shewn to have been deiivei’ed to 
him from the corjioration, although tluw (‘orre- 
spond ae.curafcely with the old sclu'dule, " I h. 

A tenant of a corporat ion lirought, an net tun. 
against 0, for entering his several ttsluuy in a 
public navigable river. At tlie trial, in order t-'. 


‘ms 

possession of the fishery the 
llip !Vn? assembly book of 

tl 0 entries shearing that 

un exception to this eyi(leiieo :— Heltl, that such 

ttocuments, cnumig out of the pro.ier custody 
and purporting, upon the face of thorn to 

ni<i.t be given m evidouce without proof of nos^ 

'hT the, "®nt ancler them, xs liln- 

n thunselvos acts of owneiship and nroof of 
possession. v. aj)L 0 H L CaV 

‘m; 9 Jnr. (X.S.) lt35 ; fl L. T. 93 ; 12 V fi.- 


EVIDENCE~Doe«m.,tter^ 


lylkk Miaute.]~A minute, of date 

prodked'fmn? imsignod minute-book, 

piotiiiced f}om the proper custody and kent in 

■sMr'cfvidcmi!’’ a charter of a sociotv.‘k a.t 

■ pimy*1<ei^'fc'tl’'^-^''T*^ iucoiporated corn- 
pany, kept bj their (dork for the time beiinr is 

tile admSoirif 'f '^"®'"'‘®ats relative’ to 

CaT.S p'n'i 1 


17. Probate anb Letters op Adminis- 

TRATIOIn\ 

applies only to Personalty. l_Bv the 

f l e onlf ‘?t t’‘® I'jol^ate (and not the ‘will) 
3h the 0 )dv admissible evidence in an action 

?cj:r »“'• >*“ " 

:£c.”'iL”u 

hoW*° ®'‘^l'abli.sh .a will of enny- 

idif im 'a? »a,le to the use oka 

Sc S'" "“ “ •1'"^; 

w cyi<tome th.it copyholds 

J aac. cV Walk. 070 ; 21 It, U, 229, ^ ' > 

is not evidence of will of real estate * 
V, n Mehead,, 4 Madd. i>44 j 

The probate of a will cannot be read in c-is. 

L ^ a real estate, if the defendant admits merclv ' 
hat he believes tliere is such a will* seciis if 
the admission is full. v. Prafi, Bmlt’ 6, 


68m 

their separation in the West Imlies niion an 
intended voyao-e to Enn-iami. vovaire bein<>- 

he jeiued her! ami tW 

lived togetlier Ihere and in Eno-lmid to whifh 

tcs“t-!t7 i tosotlier ; and ll,,!,,,^ 

testator, haying afterwards gone (o Corsica ■iml 
thonco to Lisbon, died tlierc! tlie codicil was held 

JcySTJrS '”■■ *'■ 

satisfied that tiie probate 
sufhciently set out the testator’s will leouii-ed 
ae production of the original will, and did nik 

j L,".“°dr!r,l2“ 

’ artte 

A asexocidorheld contdiisiw*, and he was Iieid 
fh / Po / iv , n ^ Uo //, 14 Ves V 8 ‘ 


SfSitiSSS 

.ita-isritiisas; 


I a^r'a'^’ n'e' «■ P’'-'®-! rim'Tili! 

I aim ait me personal representatives of f lia 

' I;^^“!"^ry “ w ‘in" ri'-t: 
aduiinistiation.hiorvE'to^^^ 

v£iES“KiS'r"-« 

26b. But me 10 Yes. 28‘) ^ ft ^ jjick. 

trator T A^tf Y'”’' I® as ailmims- 
tratoi to A., ot the letters of administration, is 
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^37 EYIDENCE— Docttwiewtof^ Evidence. 


3ioi prinia, faoio A.'s dcaih. Mooh>^ v, 

J)e '.Bprn(ih‘i<^ 1 ]iuss. :iO!. ^ . v 

At. I’Ih'. iijj;' lilH‘i't;V to a. plaint itr 

suinijf as afhninistrator, to oxiiidit- intorro,C!:atorics 
to prtuo', (ho, (loath (ff tho poison whose ad min is- 
tratoi*h(‘ olainu'd to hta and th(‘ e.siuse permitted 
to stand ovf'i* for that. pnr})os(‘, / h, 

Th(‘ jj:rant. of i('tt<‘is of adminisf ration and the 
eo])y of an (mtry in tho ii'yist ry of the death of 
an individual are not sntlieiiait. evidence, of. that 
fact, hat an allidavitof his di'ath must bt'. pi'o- 
duo(‘d. Lrach: v. Lrapli.^ 13 L. d., Oil. 128; 8 
Jur. 211. 

Of Sanity. ]™-Probatc of a will is comdusivc 
evidence of the sanitv (>f the testator to dispose 
■of his personal estate, but it is by no means 
•eonolusive evidence of his cajiacity to <lis])Ose of 
his real estate. Hump v. Burton.^ 1 Rid«‘W. P. C. 
■277. 

Eecltal of.] — Kecital of Udters of adminis- 
tration in letter’s of administration dt‘ lionis non : 
— Held, sufliciemt. t‘videne.(‘ of tho oili^iiial letters. 
Jlurfy V. J diir. KH. 

Hotice of Intention to Produce Probate.] — 
When, in a hill to set. aside the. ,t!:ra.ai' of an 
.annuity made: by A. to B., and cliarLmd ipmn 
A.’s land, with also a. personal covemant lor 
^payment, tlui plaintifl: is himself the devisee as 
nvell as I'e.sidiiary I.eg’afee undtu' A.’s will, he 
sm<^dit, und(‘r 20 21 Viet. e. 70, s. 08 (Ir.), to 

jjiive notice to the other pai'ty that he intends 
1 u ^ 4 'ive in evideiici' as pinof of the. devise or 
ieslamentary disposition, the probate of t he will. 
iBut' if he sliould. fail to ,aive this notic<s Hie 
■bmission would only ereaio a- technical dillieiilty 
in (he ease, and tlie court mi.aht pn.iperly, and 
would, adjcuni liie hearin,u: to ,u'ivc an <>p]»ortunity 
to I'cmove tliat. tecluiical dillic-iilly. //iniurd v. 
BiJJK L. P. 7 H. L. 30. 

Foreign Probate. ]--~AVv ante, cols. OOO. 


IS. Log Books. 

Entries by Deceased Seamen.] — Kutricis in a 
leg-book by a, deeeastal seaman in t lie course of 
Ins tbity, but not coutemporancous with the 
facts entered, and not against his interest, a, re 
Jiot admissible in cuvideiice. Tltu Henry LWau/, 
47 I.. P. 83; 3 P. I). loO ; 38 L. T. 8.10 ; 27 
W. K. 2(>3. 

To Prove what,] — The log and nuister-ljooks 
■of a ship, returned every r{ua.rtcr to the. ad- 
miralty, meutioiH'd llm name of an oliicer as 
Yvitli Hie ship at a eertahi place for a given 
p(a’iod of time: — Held, that, this was not sutli- 
<aent, (‘vidence of his having a, ct ually been there 
for Hu,^ tinuj spem'tied. Ilf'athvolen JJiroree Ji'dl, 
1 Maciq. H. L. 277. 

To ]>rove the time of t,he sailing of a ship uruler 
convoy, the .log-book of the maii-of-war whic.h 
convoyed the fleet is cwidence. jyBraeU v. 

1 Lsp, 427. Am\ Rundle Reuamonf, 
4 Birrg. 537 ; 1 J\L & P. 305 ; 5 L. J. (O.S.), C. P. 
01 . 

A ship’s log-book, -written by tb.e mate who i.s 
.abroad, may be used to refresh the uumiory ^)f 
the captain, who read it about a week after it 
was written- Andunsouv, Wlialley^ 3 Car. k .K, 
44 , 


Engineer’ 0 .]-— The, engineers log-bo(.dc ke|)t on 
l>Dard a steamer .is admissible as evidence against 
the shipowner. ' The Burl of Bumfriru, 54 L. J., 
P, 7 ; 10 P. 1>. 31 ; 51 h. T, 005 ; 33 W. il. 558 ; 

5 Asp. M. 0,342. 

Erasure,] — The log-book of one of t.he ships 
produced contained a;n erasure as to the wind at» 
th(.^ time of the collision, but the alftu'al.ion was 
rather adverse to the ship : — Held, (hat t.hc 
era, sure was immaterial. The (JondHutlon, 10 
Jur. (N.S.) 831 ; 10 L. T. 804. 

10. IjTQ-hthouse Journals. 

The court of admiralty, regarding lighthouse 
journals as official books, kept iuk ler competent 
authority, will admit their contents in, evidence 
upon Their mere production. The Marla iJa,^ 
mrlau, Br. & Lush. 27 ; 32 L. J., Adin. 1G3 ; 7 
L. T. 838 ; 11 W, .R. 500. 

20. Court-rolls. 

Against Tenants.]— The conrt-rolis of a manor 
taken liy tlicmselves are evidence only against 
th (5 femxnts of the manor, and the lord of. the 
manor. Ait.- (ten. v. I/otham. {Lord), Turn. &B,. 
217 ; 24 K. R. 21. 

Eight to Foreshore.]— 1) is} mte bet w<,Km a lord 
of a nmiiorand a corporation as U> the ownershi}) 
of a piece of foreshorii. 4'he court -rolls c.ontained 
Of fines })ald to the huH. forsalvage’ 
for moorage and for ti'i^sjiasses, in (akiiig wreck 
and the like, ami of sums paid to ilio lord by the 
baililf for wreck sold l,»y liim. (2) B resentments 
as to wreck, por})oises, Ac., coming on the soil 
with no cx})ress mention of ;r(:.H;ei|>t of .immey 
(VX(*e})t. (in some cases’) by the baililf, (3) Pre- 
sentments of wreck, tlie |»ayments in resjiect of 
whieli w(vre partly made to the salvors and partly 
to the lord. (4) Presentments diivelbig tlu‘- 
hallitf to levy certain lines, Ac. (5) Sirnihir pre- 
sentments with no express direction lo Hit* baililf 
to levy. (5) Presentments of \su’eek with no 
partieukn* entries as to value (U‘ mitered as matter 
for future impiiry Held, that all i'he <,‘ritri(‘s 
exee];)! the last could be safely admitted as livi- 
dence of the lord’s title. [Vulfo/i-eum-Trlnley 
Manor. In re. Tondlne. ICx parte^ 28 L. T. 12 ; 21 
W. R. 475. 

As to Descent.] — An entry in Hie court-rolls 
of a manor, stating the mode of desciuit, of lands 
in. tlie manor, is admissible evideneci of tlie .nu^de 
of descent, though, no instances of any persons 
Iniving been taken according to it two. proved. 
Boed. Beehee y. Barker, 5 Term Rep. 25. 

Entries on the rolls of a manor couri, of a<iniis- 
sious of tenants in remaimhu- after t h{i (l<4ermi- 
natkvn of the estate of the last te.na, id’s widow, 
who hekl. during her chaste vidulty, art‘ tividmice 
of a custo,m for" Hie widow, to hold on that (amdi- 
tion, so as to maintain ejectment against her aw 
for a forfeiture, on })ro<J of her meontinence, 
although there were no inslauccs in fact, statcsl on 
the roils or known, of sueli a forfeit.ure having 
been enforced. Doe d. Anke'O v. Arkeu\ Id East, 
520 ; 10 R. R. 355. And see Doe d. Rruirn v. 
Drown, 11 East, 441. 

Froclamatiou. ]— Th.c entry in the court-rolls 
is sufficient to prove pro(.‘laniatiou. Doe d. Tar- 
rmit y, 3 Term liep, 154 ; ! li, R. 580. 
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EVIDENCE — Documentary Evidence. 


Admission.] — In ejectraonl, by the devisees of 
copyhold premises, to prove their admission, it is 
not only netiossary to prove by the court-rolls 
that persons of their names have been admitted, 
but evidence must be given of their identity. 
Doe d. JDtmoii v. Smith. 1 Camp. 196. 

As to Tenure.] — In administering the real 
estate of the heir of an intestate it was discovered 
that a farm, part of a manor, and supposed to be 
freehold, had been leased in ir>98 to the predeces- 
sors in title of the intestate, for a term of 1,000 
years, subject to a rent and hcriots. The lease 
contained a covenant by the lord “at all times 
hereafter and from time to time during the space 
of five years next ensuing,” at the request of the 
lessee, to convey to him the fee. There wavS no 
direct evidence of any such coiive.yaii.ee. The 
entries in the court rolls of the manor recorded 
the [>ayment of rent and heriots down to the 
jiresent time, and also uniformly mentioned the 
farm as freehold. In 1777 the remainder of 
the term was assigned (for the fifth time sim.'e 
the lease) to L., who, two years afterwards, 
devised tlie farm as freehold, and it subsequently 
passed as freeho hi under sevei’al devises, until it 
reached the intestate in tlie cause: — Held, that 
the contiimnnce of the rent and heriots .rendered 
the entries in the court rolls more at variance with 
the theory of the farm being freehold than with 
that of its being leasehold ; that L. having 
acknowledged tlie existence of the term two year.s 
before he devised tbo fai'in ns freehold, the court 
could not jiresnmo that the tenure had been in 
the interim converted to freehold ; and that the 
farm must pass to the iiil estate’s jiersonal repre- 
sentatives as leasehold. Pir.krU v. Pn-liham. It; 
TV. 11.1177, 

Examined Copies,] — An examined copy of an 
ancient coui’t-ruil is admissilde without the ])ro- 
duction of the original. Itoiro v. Prenfon. 8 
M. l\v. 297 : 8 .B. G. 765. 

Kilt lies in court -rolls of amerciaments imposed 
are n< it evidence without proof of payment. I h. 

An examined copy from the books of tlie 
manor, that certain jiits have been demised, is 
evidence, without ])rodiictioii of the books them- ' 
selves, to sliew that they are demisable by custom. 
Dm <1. CrotjiIoH v. Cooi\ 5 Ksp. 221. 

Copies of court-roll authenticated by the 
steward of a manor are admissible, though they 
are not tlie copies delivered to the tenant of the 
estate. Pmezr v. IlKn^ier, 14 Sim. 850. 

A copy of court-roll duly stamped jiurporied 
to be signed ]jy V., who was pi-oved to bo the 
steward of the manor. The plaintifi;'s attorney, 
who produced it, did not know the handwriting 
of V. ; but he stated that he liad shewn this c<.)py 
of court-i'oll to V., who statetl that it had been 
delivered out by him, as steward of the manor, 
to the plaintifi': — Held, that this acknowledg- 
nuuit of it. liy V. was etpiivalent to the witness 
iiaving receiv(‘d it from Y., as steward of the 
manor. Dm d. Punwm v, Freeman. 1 Car. & K. 
886 . 

An examined copy of a court-roll of a .manor, 
made for the fiurpose of being given in evidence 
on a trial, does not require a stamp. Ihe d. 
BurrowH \\ Freeman, 1 Car. k K. 3S6 : 12 M. k W. 
a44 : 14 L. J., Ex. 142. 

Copy Thirty Years Old.] — Copy of admittance 
may bo read, though not sigueci, wTiere it is of 
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thirty years’ standing. F! >/ [Dean) v. S/etrarf, 
2 Ativ, 41 : Ilai'iiard 170. 

Manor Books.] — ^IVherean ancient manor bool 
is oifeved in evidence. Hie custody must’ be 
proved ]>y a sworn witness, h is not enough 
Hint the book is prodiKU'd in (‘ouil by tlu^ euun- 
sel or the stewai’d of the lord of tlu‘ manor: 
nor as it seems, by the lor<i of the nmuoi 
in. person. Fraias v. Jlrer, 10 A. A E. 151 : 2 
r. & D. 62<; ; 9 L. J., TI. C. 88. 

To prove a pi’escri}}tivo right of fislu.M-y, as 
appurtenant to a manor, old licenei's on tlu- 
cuurt-rolls, granted by the lords of the manor, in 
consideration of certain remts, to fish in the loeim 
in quo, are evidence, witlioiit proof of the rtuits 
being ])aid, if it appeal's that such rents liaNU' 
been })aid in modern times, or that the kmls oi' 
the manor have exercised otlieraets of ownership 
over the fishery. Fm/ern v. Allen. 1 Camp. 809 ; 

10 K. u, (;s9. 

.Parcliment writings preserved among Hu- 
muniments of a nuuior, duted 1698 and 1717. 
pur[>(n‘tiiig to be sigiit.'d by many p(*rsons. eopy- 
holdei's of tlie nunuir. stating an iinliniiti'd rigid 
of^eoimnoii in tlu3 commoners, but that this 
li:iviiig been found ineonviuiiimt, tlu'y had tigrt^'d 
to stock the eoiunion in a e.ertaiti rt'si I'ieted 
inaimer, is (‘videnee of I'ciintal ion as tt> tlie 
general right, snfiicient to destroy the n.'sti'ictetf 
right set lip by tlie })la,int ill;. Chapman v. Ctaelan. 
18 East, 10 ; 12 11. 11. 294. 

Customaries.J — A customary of a. tnnnur,. 
appearing to biMif groat anti(|uily, and ifeiivtu'iMl 
down with the eourl-rolls from steward to 
steward, altboiigh not signed liy a,ny person, is 
good evidence to prove the e<iiirs(‘*of diwceni 
within the manor. JJ(‘nn d. (hnnhein v. Sj>rap, 

I Term llep. IfiO : 1 It. it. 250. 

In lands held by eop}- of couii-ntll. not at tin* 
will of the lord, but aecoi'ding to the custom of 
the manor, the freeliold is in the lord : and in the 
absence of custom, (the onus of establishing wbit'h 
lies upon the tenaid), rlie lenanr has no right to- 
woi'k the miiu'rnls. .Port land {Da he) v,’ /////. 
85 L. J., Ch. 489 : L. It. 2 Eq. 765 ; 12 4ur. {N.s.) 
2S(; ; 15 W. It. 88. 

I The existence e»f a customary, compiled withiir 
th.e period of legal memory, is conclusive evi- 
dence against tlie existence of a custom not 
mentioned thei'i'in. Jh. 

The customary of a manor, comjiilcd within 
the period of legal memory, recognised a right in 
the teiuints to dig coal })ropriis usis. Jt a])pea.re<l, 
from subseijiienr doeurnents, that Hie ju'ivilogi^ 
of digging coal for their own consum]>t ion had 
been enjoyed Iw t1ie tmuints under the waste, but 
there was no evidiuiee of a siinilu' restrii-tt'd 
enjoyment by the tenants under their customary 
inelosures. There was ('videnet' of temints having 
during a long period dug <‘oal in llieir eustomai'y 
inelosures tor sale : — Held, Huit tlu'. custom wjis 
restricted to digging in the waste for coal for the 
tenants’ own eonsuni])t ion, ami tbal the timants 
had no right of digging coals under their cus- 
tomai’y inelosures. Jt), 

Book of Steward.]-~-A liook was kept by tbe 
steward of a manor, in which were md.ered the 
assossnnmts of all fines, as well thosi^ which 
were paid as those which were uiqiaad ; lint tlui 
steward made out a second book at. tin,; emi of 
each year, in wiiit.di he eriterwl Hh‘ fines which 
he had received :—Held, Hint Hie first, book was. 



not admissible for the lord of the manor, to 
shew what lines had been paid. Blif (Btaii) v. 
ealdcrott, 5 M. cS: P. 272 ; 7 Bino«. .m ; 1) L. J. 
C'O.S.) (!. P. 17,1. 

An entry in tlie bonk of the steward of a manor, 
iind a parol j)rooE by the foreman of the jury, 
allowed as good evidence against an entry on 
the i-oll, anil an admission thereon. Ilill v. 
W'ujgett. 2 Yern. 547. 

Presentments and Answers.] — In an action 
by the lord of a manor for wreck, a document, 
dated iii IGHi), was offered in evidence, pui*portiii 2 ' 


private persons, it is merely i>rima fa.c‘ic evidence. 
Ellh V. Watson, 2 Stark. 458 ; 20 II. R. 725. 

Excise books transcribed from the maltste'r’s 
specimen paper are admissible against liim, with- 
out caUiug' the oflicers to sidistanliafe them. 

V. GnmwoodA Price, 8()ih 

Whether accounts of stock kept in tlu^ excMse 
books are evidence between thinl parties as to 
the delivery of goods, qinere. Copies of such 
accounts may be given in evidence, scndile, on 
the gi’ound that tiie originals are public books ; 
but in such case the copies ])rodueetL must be 
proved by a witness who had examined them, 
with the originals, and can swear to their accu- 
racy, JOimhairY, liar tie, 2 Biigh, 351. 

Land Tax.] — Entries in tlie books of a collector 
of land-tax stating S. to have been rate<l for a 
particular house, and the payment of the sum 
so rated, arc admissible to shew that S, was in 
the occupation of the premises at the time of 
the rates being made. Bor d. Soilth v. (krt- 
wrlf/ht, ll. k. li. <)2 : 1 Car. & ]*. 21S : 28 K. R. 774. 

Lainbtax assessments are not evidciice of stiisin, 
where it is shewn to be usual to retain, the name 
of deceased proprietors on, the books until the 
estate is sold to a different family. Doe d. 
^Stanshun/ v. ArJiwtlf/Jft, 1 N. &; M. 731 ; 2 
A. ck E. 182 ; 2 L. J., K. B. 102. 

Assessments of commissioners of the land-tax, 
hy w,liieh it apjiears tliat at a certain time pn.)- 
perty was assessed in. the name of S. (the family 
surname only), are evidence to shew, in con- 
nection witli other facts, that at such time the 
property was occupied by ajuirticular iiidiviilrial. 
Boe d. Strode v. Seafo/h 2 A. k E. 171 ; -IN. k M. 


Stage-Coach Licence.] — The entry in tlie otlice 
in Somerset House for licensing stagc-con<'hi‘s, is 
no evidence to prove that the pcrs<.)iis iiiuncd in 
tlie licence are owue.rs of tiie coach. Strother v. 
Wlllan, 4 Camp. 24. 

Cart Duty.] — An entry in tlio hooks of the 
receiver of the duties on carts, is not evidence of 
property, without shewing by wbom th(.i entry 
was made. Weever v. Prentice, 1 Esp. 3t)9. 


22. Other Public Books. 

Crovernment Offices.] — A book containing the 
acts of the legislative council of Iiulia, produced 
b.y a clerk from the India office, is sufficient 
evidence of the acts therein contained. Gardner 
V. Wright, 15 L. T. 825. 

Roll of Attorneys.] — The book 


, fi*om the 

master’s office, wliereiu are entere<l the 
orneys of the court, is 
party an at.torney, without: piXHliictioii 


... . ..e mimes 
pod evidtmee 


to pr 


21. Revenue Books. 

Stamp Office.]— Under 8(> Ceo. 

A copy of an entry in the stamp-o 
payment of tlie iluty on a legacy, 
payment of the legacy, but the < 
proved in the usual wav. IJarrlsi 
10 Sim. 880 : 0 L. J., Cb. 72 : 4 Jm 

A copy signed by the comptro 
<iiuies is not sufficient. Ih. 

Excise Office.]— An entry by A. 
office, in the names of A., B. aiid C 
lor the keeping of beer for sale, 
■where the crown is concerned, ag:: 
Jiis partnership with B. and G. ; bin 

VOL. VI. 


of the roll. 


Oros-sdeg, 2 Esp. 520. 

Churcli Trustees.] — If, by a private act of 
parliament, church trustees a, re to enter their 
proceedings in a book, which is made evidence, 
and by the same act })er.sons aggrieved liy the 
rates are to appeal to the trustees : appeals not 
being required by the act to be in writing ; parol 
evidence may be given that pa^rties did in fant 
appeal, but not of what the trustees did on t hose 
appeals, as that should be pi'oved liy the l)ook. 
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called ioY tbafc purpose, to order footpaths to be 
raised, and directed that the entries in the com- 
raissio tiers' books might be read in eTidence. An 
entry 171 the books, stating that sixch an order 
was made at a meeting held by jmblic notice, 
does not })ro\’'e that the meeting was duly hokleii, 
so as to legalise the order. It should appear by 
the entry, or bo shewn aliunde, that notice was 
given of the purpose for which the meeting was 
called. 2[etj,s7uim For,stci\ 5 M. Ry. 277, 

Heralds’ College.]— The book called “Arms 
and Descents of the Nobility, E. 16,” though 
produced from the Heralds’ College, is not admis- 
sible : not being kept under authority of any 
official order, or in discharge of any official dnty. 
ShvewsluTU Peerage^ 7 H. L. Cas. 1. 

Beutals of Deanery.] — Upon a question 
whether certain ancient hooks, from 1585 to 
1693, [)resci*ved in the archives of the dean and 
chapter of Exetei', entitled “ Rentals,” and con- 
taining columns of the names of their estates 
with the rents reserved on each, and solvit” 
written in different handwritings against such 
rents, were entries made by tlie receivers of the 
dean and cha},)tcr, charging themselves with tlie 
receipt of the rents, parol evidence cannot be 
received to prove them to be receivers’ books, by 
shewing that the receivers of the dean and 
chapter for the last sixty years had kept theii* 
books of accounts in the same form. Doe d. 
Webbee v. Tliynnc (Xc/yZ), 10 East, 206 ; 10 
II R. 280. 

A book in which leases were inrolled, and 
whieli was ke]>t in the office of the auditor of the 
bishoi) of Durham (such officer holding a ]iateii(: 
office in the county palatine), is admissible in 
evidence to sustain the claims of a lessee of the 
bishop of Durham, the original and coiinter])art 
of the lease being lost. liumUe v. Hunt, Holt, 
N. P. 601. 

A book in the chapter-house of the dean and 
chapter of Sariim, purporting to contain co[>]es 
of leases granted by the dean and chapter, is as 
a public book evidence of tliosc leases for the 
purpose of reputation, without proof of possession 
under the leases. Comh^ v. Coctlier, M. (k M, 398. 

Assembly Book” of Corporation.] — A plain- 
tiff in an action claiming under a grant from 
the crown of a several fishciy, tendered in evi- 
dence an ‘-Assembly Book,” belonging to the 
corporation, dated in 1 67 6, ami contain itig entries 
of - the rents tluo to the corporation from its 
various tenants, among which were entries of 
rents paid in respect of the fishery : — Held, that 
the book was admissible as an ancient document 
shewing the exercise of acts of ownership. Mal~ 
eolmmm v. O'Dea, 10 H. L. Gas. 593 ; 9 Jur. 
1135 ; 9 L. T. 93 ; 12 W. R. 178. 

Letter of Licence from Crown.] — The plain- 
tijGE also tende]*ed in evidence, for the purpose of 
shewing the meaning of a particular phrase in 
the grant, a letter of licence from the crown, in 
1676, to one of its grantees, to alien the subject- 
matter of the grant : — Held, that the licence 
'was admissible for that purpose. Ih, 

Coroner’s Book.] — In an action to try whether 
the Queen, in right of the Duchy of Lancaster, 
has the right to appoint coroners for the duchy, 
the plaintiff insisting, that in former times an 
officer of the duchy, called the feodary, dis- 
charged the duties of coroner : a manuscript book, , 
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writtmi by a feodary in tlio reign of Queen Eliza- 
beth, and ])uri)oi'ting to contain an aeeonuf of 
the duties of his oMiee, and piceedents relating 
thereto, is not receivalile for the. plaint iif, wlio 
claimed to be diiehy-eoroner, altlaaigli sueli liook 
has been kc[)t in the duehy offi<a‘, and refe.rn'd to 
there as a book of autluarity. Jeirtf^no. v. JJijmn. 
3 M. ck Rob. 377. 

Magistrates* Minute Book.] — A minute liook 
kept b}" the magistrates" clerk, to shew who had 
been apjiointed by the magistrates to be sur- 
veyors of the highways for 1812, is not receivable 
without proof of a search for the original ajjpoi fit- 
ment under the hands anti seals of the magis- 
trates. Reg. V. Peohhndga. Car. & M. 157. 

I 

Consistorial Court Minute Book.] — To prove 
a decree for alimony, the minute boolc of the 
Consistorial Court is good evidence. Jhididon 

V. Snnjfh. 2 Oar. A P, 25 ; 28 R. H. 609. 

College Books.] — \Miere it was the usual prac- 
tice fm* entries in tlie books of a certain tiollege 
at Cambiadge to be autlientieated by the signa- 
ture of the collegt' registrar, who was a notary 
public, in Ins eliaracter as such : — Htdd, that aai 
unautliontieated entry in sncli book was not 
admissible in evidence. Fo,e v. 7ie<n‘hIocl\ 50 
L. J., Gh. 489 ; 17 Gin D. 429 ; 44 L. T. 508 : 25> 

W, R. 661. 


23. Other Public Docjujmexts. 

Copy or Original.] — If ti copy of any <l.ocument, 
which itself is not evidence at common law, is 
made evidence liy act of iiarlifiinmit., a copy 
must be produced, and the original is not made 
admissible by implication. Ruedo/t- v, Rlebef,% 
2 Camp. 121, in 

When an ancient document, purporting to be* 
an cxem})]ilication, is jfi'oduecd iTorn the proper 
place of deposit, but has not, at the time of ir» 
production, the Greai Seal fiffixc(!,it is still to lie 
presumed that it is an exsanplification, an<l may 
be read in evidence as such. Dererleg Chrgwea^ 
tion v. Craven^ 2 1\L & Rob. 140. 

Exemplification of p.art of a patent not- suf- 
fered to be rciid in (‘videnc(‘, nol wilhsi.anding; 
the statutes of 3 k 4 Edw. 6, and .13 Eliz., where 
the other side liave notice to eonsull; tJie patent; 
roll, and so may be suiqirised by an inipeafect 
exemplification. Aft.-den: v. Taylor^ Pre. Oh. 59. 

Letters Patent.] — Ijctters patent under the: 
Great Seal are records and valid before inroD 
meut. Dcvoiiiih ire (Difbe) v. Reilly 2 L. R., li*, 1 32. 

Letters patent are admissible in evidence willi- 
out proof of the king’s letter directing the grant. 
Ih. 

A commission, referred to in a patent con- 
firming the title of a subject to L'lnds in Ireland, 
is admissible to shew the authority and explain 
the position of the cjommissioners, liy wh.ose 
advice the jiatent. was granted, ami it is no 
objection that the commission was constituted by 
letters patent passed under the ChYiat- Seal of 
England, i b. 

! Close Bolls — Order directing Inquiries — Mere 
Claim.] — Two entries were offered in evidence 
from the Close Rolls of 2 <k 8 Hen. 3 ; both 
were commands of the king to the then Jub- 
tiqiary of Ireland, by which, after reciting that 
certain persons alleged they were wrongfully 
disseised of certain lamls, he direct e<l him to 
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Consent to Suit.] — The consent oi! the cmlitors 
of a bankrupt to the institution of a suit by hia 
assignees, though filc<l aniongst the proceetlitigs 
in the bankruptcy, must be provetL v. 

5 Sim. 391. But see Bra/is*, iiV 
3 Deac. & C. 170 ; v. 3 Y. & »1. 373 ; 

Pfc/ri/ V. liohrHii, I Myl. & K. 4 ; 2 L. J., Oli. 17. 

Poundage.] — Seniblc, tliat the receipt of 
poundage is evidence ol; a conversion by the. 
sheriff, (jrarhuul v. CUrlldr, 4 Cl. tV; K. (>98 ; H. 
Bli. (N.S.) 421. 


Leases.] — The Inrolincnt of a, lease granted 
by the 'Duke of Cornwall is evitleiiee, in the 
sanu‘ manner as if it laid been granted by the 
cnnvn, when tliere is no Duke of Cornwall. 
Ilmve V. JJreNfojt, S 13. tV; C. 755 : M. iS: By, 1(54. 


Diplomas.] — The mere productioji in cuinT of 
a <lipL;)ma of a doctor of physic, under the seal 
of one of the universities, is not in itself evidence 
to shciw tlia,t the party nained in i he diploma is 
eutithul lo that degree. Jfoh-Cit y. TJufr/ito/i, 1 
Term ilci). 303 ; 3 Esp. 4. 
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supeviTitendent registrar, of the fact that the 
chapel had been duly registered. It did not 
purport to be a copy of an extract, but the 
witness ju’cved that he had examined it with the 
register book at the office of the supei’intendcnt 
registrar, anti that it %vas correct Held, that 
the document was admissible as an examined 
copy or extract from the superintendent registrar’s 
book, under 14 k 15 Yict. c. 91), s. 14, anti was 
therefore good evidence of the due registration 
of the chapel, itkv/. v, MaUiwcinng, Dears, k, B. 
132; 26 L. J., M* C. 10; 2 Jiir. (N.s.) 1236; 
5 W. 11. 119 ; 7 Cox, C. C. 192. 

Crown Leases.] — Documents deposited in the 
office of her Majesty’s Land Revenue, Records, 
and Inrolments, pursuant to 2 Will. 4, c. ,1, may 
be proved by examined copies in a suit brought 
to establish the title of the crown or its lessee to 
lands to which such documents relate. iJoe d. 
mUiam the Fourth v. Ilohert% 13 M. & W. 520 : 
14L.J., Kx. 274. 

Expired leases by the crown of lands or mines, 
tendered in evidence as acts of ownership, by the 
crown, arc so |)rovable by examined copies, 
although the oiiginals may not have been 
jnrcllcd within six months after their execution, 
pursuant to 10 Geo. 4, c. 50, s. 63. Ih. 

Memorial of Assignment of Judgment.] — Under 
9 Geo. 2, c. 5, amended by 25 Geo. 2, e. 14, and 
made perpetual by 12 Geo. 3, c. 19, s. 
examined copy of the iurfjlmeiit of the memorial 
of an assignment of a judgment recovered in 
Ireland, is good evidence of that assignment. 
Fitrgerahl v. FHzgcndd^ 8 C. B. 592 ; 19 L. J., 
C. r. 126; 14 Jur. 485. 

An attested cop}^ of the memorial of the 
assignment (d: a jutlgmcnt is evidence of the fact 
of the assignment : so, the attested copy of the 
memorial of tlie legistry of a deed is evidence of 
the fact of the registry ; but if the memorial be 
used as evidence of the contents of the deed, 
the original must be produced. Jlohhovse v. 
JIamUtun. 1 Sch. & Lef. 207. 

Affidavits.] — An examined copy of an affidavit 
for an injunction is not admissibie without proof 
of identitv, or that it lias been used. Rees v. 
Moivm, I M'Clel. & Y. 383. 

Bendile, tJie office copy of an affidavit lodged 
in the registry is a clocimient of a “public nature” 
within the meaning of 14 & 15 Viet. c. 99, s. 14. 
Mori arty v. Moriarty. 18 W. R. 145. 

Other Documents.]— By-laws duly made by 
a railway company pursuant to the Railway 
Clauses Act, 8 c\: 9 Viet. c. 20, ss. 108-111, and 
confirmed and allowed as by law required, are 
public documents, a certified copy of which is 
admissible under 14 & 1,5 Viet." c. 99, s. 14. 
Motto ram v. Fasteru Conutie,^ Ru., 7 G, B. (N.s.) 
58 ; 29 h. J., M. C. 57 ; 6 Jur, (n'.s.) 759 ; 1 h. T. 
101 ; 8 W. 11. 77. 

By 17 18 Viet. c. 36, s. 3, the officer of the 

Queen’.s Bench is required to keep a book con- 
taining a list of every bill of sale filed in the 
office, and the dates of the execution and filing 
of the same : — Held, that this book was of such a 
piiblic nature that a certified copy was admis- 
sible under 14 & 15 Viet. c. 99, s. 14, and that 
such certified copy proved the time at which the 
affidavit was filed, as well as the time at which 
the hill was filed. GrlnMl v. RremUa, 6 C. B. 
(N.S.) 698 ; 28 L. J„ C. P. 333 ; 5 Jur. (N.S.) 1420 ; 

7 W. R. 579. S. Rath v. Sutton, 27 1. J., Ex. 388. 


A copy (unstamped) of tlio act Ixmk of the 
Ecclesiastical Court is a<ini!ssi})lc under 14 k, 15 
Viet. c. 99, s. 14, with accjumds for non-production 
of probate. .Dorrrtt v. Jfeu.r. 15 (.b !>. M2 ; 2 
G. I.. R. 807 ; 23 L. J., C. P. 221 : 2 W. B. 4S{>. 

Copies of the tithe cerritica,tc ami applotnumt, 
compare<l and attested by tlu; registrar of the 
diocese, are evidence (4‘ the (ita dents of the 
original document. J/airhinti v. t^erry. 2 rloncs, 
431 ; Croioley v. Flood. Ih.. 555. 

Certified copies of the scliedule. ko.. juay be 
given in evidence, under the Insoh’ciit Act, by 
parties other than the insolvent or Ins creditors. 
Price V. A,sdieton, 1 Y. & Coll. 441. 

An inspeximiis of a grant contained in tb(3 
inrolmcnt of a subsequent grant of eoidiniuition 
of the preceding grant, proiluced from the records 
of the Rolls Office: — Held, to be good evidence 
of the former grant. Aft.- Gen. v. C((.d(cl (hrpora- 
tlon, 2 Con. ck Ij. 9 ; 3 Dr. <k War. 29il. 

Mode of Examining.] — To {)]nve a co])y of a 
reconl it is suilieieui to })rov(' that the paper 
agrees with what the oilict'r of tlm court rea<l as 
the cold cuts of the record : it is not nt^cessary 
for tlie persons examining to (exchange }>ap(M's, 
and read them altt*rrudely. Golf v. /Jart. 2 
Taunt. 52. 8. P., M'Acil v. .London {Shcri/fl), 

1 Plsp. 263 : Reid v. Maryi.wn, 1 Camp. 468 ; 
Gilc.s‘ V. Hill, 41 Camp. 471, ii. 

To make a eo])y of a. retjord ndmissibU^, it is 
not enough that it was lield liy witness while 
another rea,d the orign’md to liim. There must be 
a change of hands, or the witness must himself 
read the copy with the (original. Slane Perraye, 
5 Cl. E. 23. 

To give evidence of the transcript of the nii(»s 
of a benefit society inroJled at tlie office, of tlui 
clerk of the ])cace, by proof of an examined copy 
of it, tlie witness who examined the eujiy with 
the traTivScrijd' must ])rove that he examined the 
copy of all tlie rules with the transcri[>t. Rey.y, 
Boyncr, 1 Car. tk K. 65. 


B. JUDICIAL JUHIAIFSTS. 

1. Pkocekdi^jgs A.T Law. 
a. Judgments. 

Proof of.] — The judgment book is not evidence 
of the judgment entered therein, though the 
record lias not been nuule i!}». and though the 
person interested in proving the judgnumt is no 
partv to the action. Ayrvy v. Daren port, 2 
Bos. ck P. (N.n.) ‘174. ^ ■ 

The day-hook kept at tlie judgment office is 
not evidence to prove evim the 1 iim' of signing a 
judgment. Lee v. Mrecoch. 5 Esp. 177. 

A judgment cannot Ixi [irovt'd liy a judgmmd. 
paper from the oili(3e. of the niastiu', ])ut tudy by 
an examined or an otlice copy of the recoi'd. 
Jcjf'r V. Day, 12 L. T. 852. 

An unsealed issue roll is not a. record of the 
court ; and, therefore, the ludry of n noU(‘ jirose- 
<iui thereon against one of two (h'feiidaids is not 
the proper evidene.e of such nolh^ pros<.‘<pii, to 
shew that, as against; such defendant, the action 
is at an end. Faytui v. Dawnon, 4 Man.tk G. 71.1* 
A judgment may be proved by the jiroductiori 
of a duly certilied Copy of au entry in the entry- 
book of judgments of the cumrt in which tlie • 
judgment was recovivred. A ndernon, Ex parte, 
ToUemaehe. In re. 54 L. 3., Q. P>. 3«3 ; 14 Q. B, D. 
606; 52 L. T. 786— C. A. 
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An allegation in an indictment for pcrjiny that i 
■jiulLnnent was -entered u]) ” in an action, is | 
proved i)y the production of the book from the j 
jucl^ment office in wliieh tlic ineijiitur is entered. 
Ilfg, V. Gordon, (lar. & M. -1 10. 

Wh(‘rc‘ the examined cojjy of a jiult^inent was 
proved by a witness to iiave been examined at | 
the lionse oi; a ])erson havin^e: the custody of the 
records of the c(a.irt, the witness knowiiit>' that 
the person had the custody : — Held, sufficient. 
Jiannldcr v. Lti.mherf, 1 L. J., K. B. 17i). 

A mother and son were in possession of a house, 
for which a declaration in ejectment was served 
on tlie son, who let judgment go by default, and 
also on the niotlier, who defended": — Held, that 
on the trial of tlie ejectment against tlie mother, 
an examined copy of the jinigment recovered 
against the son by the lessor of the plaintiff for 
use an<l occupation of tlie liouse was iiot receiv- 
able in evidence. JJoo d. ^[orne■ v. Williams^ 
Car. M. <>15. 

Tlie judgment of a manor court is sufficiently 
proved by [irodnction of a minute in Ihe couid 
iiooks eonlaining entiles of the pleadings, but 
sett ing foi'th as to the judgment only a form of 
caption, mimes of jiarties and suitors of the 
court, ami a memoramlum that a venire facias 
was execute<l, verdict found for plaintiff, a.nd 
.final judgment entered for debt and costs, spcci- 
iying the amounts, the deputy steward of the 
court stating tluit he was present at the trial, ami 
that it was not usual to draw up a. more formal | 
Judgment, ami it appearing that a levari facias 
had issued reciting a judgment in terms corres- 
ponding with the entry. J)nirnon v. Gm/orf/, 7 
Q„ B. 7b() ; 14 'L. J., Q. ,1). 28<> ; h Jur. (>88. 

— . Eeport of Judge — Irish Action.] — A report 
made by an irisb judge to a divisional court in 
Irehuid to be used ou an. ajiplicatiou to set aside 
a vei'dict, is evidenee in an. .English action ].)e- 
tween the same parties of what took ])lace at the 
trial and what the judge decideti. JfandoHii v. 
SIhjo 21) Oh, I). 448 — C. A. 

Shorthand Kote.] — An. affidavit verifying 

the slio.rthand note of tlunjudgment in the action 
pleaded as res judicata was also admitted. Ih. 

Shorthand Writer Bead.] — It was pro- 
posed to read a shorthaiul note of jiroceedings in 
a ])rior [loibate suit, but the shurtlumd writer' 
was dead. On an affidavit being produced by a 
person who had acted, as proctor in that suit 
certifying to the correctness of the note, the 
C('>urt permitted it to be I’oad. J)o Mora v. 
Concha, 29 Oh. .0. 281— C. A. 

In what Cases Evidence.] — In a dispute 
belAvecui a loi'd of a manor and a corporation as 
to ihe ownership of a piece of foreshore, an action 
of ti’espass by a former lord of the manor against 
the same c.orpora,tion, and decuk'il in his favour 
in 17d8 aiuOa-ctpiiesiied in ever since, was con- 
sidered the strongest, possible evidence in his 
favour. \V(dfon.- cum - Trhnhof 2fanm\ In re. 
TomVmc, En‘jundc. 28 L. T. 32 ; 23 W. It. 475. ’ ' 

A claim liy a.n individual to a several fishery 
in non-tidal waters is not a question of juihlic 
interest on Avhieli a, judgment which does not 
work an estoppel is admissible against strangers. 
J)c JUtrijho'n Jddutc, Ju rc, [hSlffiJ I Ir. It, 274. 

In an action ))y t.Uird pt'rsous for seUing goods 
under a fieri Farias, a co])y of the judgment must 
be givim in evidence for the (lefendants. Marini 
V. I\)d(icr, 2 W. lU. 701 ; 5 i,hn'r. 2()3.1. 


In an action by a plaintiff claiming under an 
eiegit for use and occupation, an examined copy 
of the judgment-roll containing the award of the 
eiegit and return of the iuciuisition, is l^vi<len.ce 
of the plaintiff’s title, Avithont ]>ruving a copy of 
the eiegit and of the inquisition. Jla mu bottom- v. 
Jiuehluird, 2 M. & S. 565 ; 15 It. 3t. 852. 

On a trial at Nisi Brins, evidence that the cause 
was originally commenced in the Balaco Court, 
and. that defendant let judgment go by default 
in that court aud afterwards removed the cause 
by habeas corpus is admissible. Tedman v. Leon, 
5"Gar. & P. 233. 

Bill by a party, from whom a promissory note 
hfid been obtained for a gambling debt, to restrain 
an indorsee of the note witli notice of tlie con- 
sideration from pi-oceeding in an action com- 
menced by him against the plaintiff in equity 
upon the note, and in VAdiich aetion the dehmdant 
in cquit}^ had deelared. Before an injunction 
had been applied for the action was trie<i, and a 
verdict foniHl for the defendant at Luav Hehl, 
on the hearing of the cause, that the judgment 
was admissible in evidence, ami conelusive in 
equit^q a,s to those facts as to Avhich it was con- 
clusive at law ; but tliat, as it Avas obtaine<l aftm: 
the defendant had answered and no supplemental 
bill had been tiled, he was entitled to an impiiry 
Avliether it had }>een fairly obtai.ned. Pearce y«, 
Gray, 2 Yb ck Coll. 0, 0. 322. 

A judgment .r(.'.coye.re< L against exeeutors is not 
evidence against devisees. Martetiw Whtchdo, 
Or. & Ph. ^57 ; 10 L. J., Ch. 381. 

Of Courts of Concurrent or Exclusive Jurisdic- 
tion.] — The judgments of eoiiits of coueurrent 
jurisdiction are evuleiice only Avliere tlie very 
same matter comes distinctly in issue between 
tlie same parties. MacklntoGi v. Smith; 4 Macin, 
H. 35. 913. 

The judgments of comds oi' exclusive juris- 
diction are evulenee, Avhether the .matter arises 
incidentallv. or is the matter flirectly in issue., 
Ik 

Judge’s Charge and Notes.] — An unauthenti- 
cated MS. report of a trial about 140 years ago* 
of ail aetioiL of trespass, and of the charge of the 
chief baron, is a (.locuinent A\diicU ought not to 
be admitted in evidence. Jtridacu v. JlioliUm, 
IIL. T. 653. 

At the hearing of an a])peal a party is entitled 
to reail a sliorthaml w.]’itcr s notes of the evidence 
taken in the eouiT below as his impression of 
Avhat passed ; and the judge’s note,s Avill he taken 
by the Court of Api)eai to 3’e})resciit rightly the 
whole effect. Gee., In rc, Laminy v. Gee, 41 L. T. 
744 ; 28 W. E. 217— C. A. 

Jiulge’s notes arc not eAd<Ie.nce in equity. 
Learmouth, Rc yartr, 6 Ma<ld. 113. 8. P., Mad 

ludm Co. Y. Raxett, 1 I.. ,1. (o.s.) Ch. 93. 

Effect of.] — If a jiulgmeut of out la, wry stand in 
the Avay of a claim to a barony in aheyanee, 
although it is clearly erroneous, the Committee of 
Privileges cannot overlook it or reverse it ; but 
the claimant must apply to the ]>roper tribunal 
for its .reversal, and jiroduee tlui judgment of 
reversal to the committee. Wharton Pccraqe, 12 
G1. & F. 295. 

b. "Verdicts. 

Where a Amnlict is fouiul subject tn a special 
case, and a new trial directed, the special case 
as s.igned by coiimsel ou each sultq is evidence oi 



c, Becords. 

Proof of.] — An action in a 
is a '‘proceeding” in which j 
of a record is admissible as < 
record under 14 & 15 Viet. c. 90, 
mil V. WUJh, 42 L. J., Ex. 15 ; 


Arbitration. 
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A rule of the Court of (Queen's Bench, made 
in an action, pending- in that court, cannot be 
read on a petition of banki-uptcy, without being- 
verified by ailidavir, and notice ought to be 
given to the other party of tbe intention to read 
it on, the hearing. A\t‘ jjarte^ 1 Deac. 

:■ d.9'7. ■ 

Reference at Trial to Official Referee.] — At 
the trial of an a<iniinistration action, certain 
iiirpiij-ie.s wet'e by consent onlered to bo made 
before an ofrieial referee, and further considera- 
tion was adjourned. When the action came on 
for further consideration, the ])laintifE applied to 
have the referee’s report vai-ied, though he had 
.given no notice to the defendant' of the applica- 
tion : — Held, that the application must be heard ; 
but tliat, if the defendant desired, the further 
consideration must atljourued for him to have 
Time to meet ilie a[)plicatio]L : — Held, also, that . 
no evideiK^e of what took j)laee before tlie referee > 
^iccil. be produced. Jh'ool\ In. r(\ Si/krn y. Jiraoh^ \ 
cO L. J., tdi. 7 ii ; ir> L. T. 172 : 20 W, K. S21. | 

Practice.] — Wliei-e a, court prints ajul (urcu- 1 
iates (topics of ils rules foi- the guidance of its! 
cilieers, the prodiutliou of one of tho.sc ])riute(l! 
co[)i(.‘.s is good e, videlicet of tlie rules whkdi the 
C)tH(.t(irs are to act. <»n, tlioiigli the origimd. ride.s 
ni’c kept under the seal of the court, and. the 
copy is not shewn to Imve been examined with 
Hie, oi’iginaJ. Daninl v. Jlahnon, M.. k M. 201. 

Upon a,ri indiefmeni for perjury, a. wituess was 
called to [)rove the prnctlee of the Insolvent! 
Debtors Court, whi<th the prt)secutor alleged! 
juadc an nllidavit necessaiy, and upon which! 
perjury ,bad been a.ssigue(i. I'he witnesspro- 
«f,lu(.Htd a, [)riuled pa})er, whicth ])ur}>ort,ed to be a. 
copy o,f the rules of the Insolvent l.)el.>tors Court., 
.from which lie. stated what was the practice. 
.He had uo knowledge of the practice inde[)eu- 
<linit]y of the paper Held, that such evidence 
-could not be ivceivcd as pinof of the ])raelice. 
M(hn V. I K. & V. {<28 ; (> A. tV, K. lOS ; 

W. W. k .1.). MS ; t; L. J., K. B. IM. 

The practice of the .Uc<.*U‘sia.stica] (knirt is a. 
.rna.tler il: fact, to be twoved \\y evidence, and left 
li) the jnrv. .Btuinrnin v. SrotL 8 Ca.m}). o8S : 
ai u. Ik 7r>o. 

e. "Writs, Warrants and. Returns. 

Time from wMch Writ takes effect.] — It 
.-aptieared from the statement, of claim that the 
writ of summons in the action issued on the 
5nd of July, and that on the same day, but 
before tlie issuing of the writ, tlie cause <if 
action arose. The statement of claim was 
demurred to, on the ground tliat the i.ssuing of 
Hie writ of summons being a judicial act, must be 
•considei'ed as lia,ving taktm place at. the ea,rliest 
moment of the da,y, and tlierefore before the 
ca-use of action a,ccrued : — Held, tlnit the writ of 
summous being a.n a,ct of the pa-rty and nut a 
Judieiid act, the eoiu‘t ('ould for this jiurpo.se take 
cogiiizanee of the fact, that Hie writ did not issue 
till later in the day tlian i1h‘ cause of iictiuii 
accrued, a.iul tliat the statennmt of claim was 
thei’cfore good. Chirkn v. iivadUiiKj'h ^ nO L. J,, 
Q. B. (578 ; 7 Q. B. 1). lol ; 11 L.' T. 779; 29 
W. ,H. 882. Alliniu.d, ol L. J., Q. ih I ; 8 (I B. 1), 
68; aow'. K. r>:i-™(h‘A. 

Sinnl)ie, even in the <.;ase of judi(,;ial acts, the 
<3on3‘t Avitl, if nec.c.ssary, in order to ascertain 
which has priority, inquire as to par Is or fractions 
of a day. Ih, . 


Error in Date of “Teste.’’] — Tlie plaintiffs, in 
an action for goods suppliecl, issued a specially- 
indorsed WTit against the defemlnnt. The goods 
were supplied during ami after tlu' mouth of 
July, 1882, The co}»y of the writ sci*ved on the 
defendant was accurate in all respecls excepfc 
that in the “teste,” the year Wiis thus given, 
“one thousand eight hundred mul eighty,” in- 
stead of “eighty-two.” In default of a.[)]'tea.rance 
the plaintiffs signed tinal judgment iiiuhn* Ord. 
XV. r. 1. The defendant afterwards appUe.l to 
set the judgment aside on the grcumd That the 
“ teste” of a -writ was a material part of it, and 
any error in it would be fatal to its validity; 
and that the affidavit of service by the solicitor’s 
clerk wlio served it was false. The registrar and 
the judge at chambers before whom the fipijili- 
catiori was mailo both refused to set Hio judgment 
aside. The defendant appealed : — Held', Unit the 
affidiivit of service by the clerk wa.s not a bdse 
one, and that the mistake in Hie “ teste” of the 
writ was a mere imperfection, am I not a fatal error 
prejudicing the defendant, who tlien .lore was not 
eiititleil to liavc the judgment against him set 
a, side. Mlnnoti v. Stdller. 47 L. T. 11-1. 

The re(‘ord is comdnsive evidence t>f Hie time 
of tlie issuing of the writ ; bur, if a wrong date 
has Inum inserted, the trial may be set asiile, and 
the record altered. WJuppIn v. Mniley, 2 Hale, 
5G ; T) J). I>. 0. IBO ; I M. .Jc W. 182 ; 1 Tyr. .k Cl. 
(>72; 5 .L. J., Ex. 191. 

I’lie da,lc of Hie comniencmnent of Hu^ action 
bilng stated in tlic writ of trial re-quires no proof, 
Jlohinnon x.Jhidftnd, 1 W. W. .K:’ H. 71 ; 2 Jnr. Kffi, 

Order.] — The marsha.rs return is not proof of 
tlie oi'der in wbidi writs, by virtue of whiMi a 
partv' is in custody, were execntetl. ']Vri</kf v* 
StanfonI I D. (N.s.) 272 : 0 liir. 180. 

Sheriff’s Returns,] — In an luHon against a 
sheriff for a false return to a li. fa., olllc.e copies 
of the writ a.ml rilurn, which are not proved to 
have been exa,mim‘d copii's, are not. receivable, 
even where Hu^ original ca.tise wa.s in Hie .same 
(‘ourt as Hie aid ion a.gainst Hie sberiff. Pirhrr v. 
Jihtff. 1 (.lar. (k Iv. (555. 

An cxa,mim.‘(l copj’- of a writ returned ami filed, 
and of tlu* imlorseiuent thereon, vm which writ 
is indorsed, a, ppareiilly by the sheriff's aaithority, 
the name of the bailiff' employed to make the 
levy, is not evidence to prove who was the bailiff 
so employed by the sheriff, evidence not being 
added that the indorsemontof the bailiffs nameon 
the Avrit itself was made by tin* sheriff's authority* 
Jllly. Middlnnnr OS'/nm///'), 7 'raunt . 8 ; Holt, 217, 
S. r., cmitra, Platdi v. Ardtn^ UoAVp. (1(5. 

I5ut, in an action against the shtn-iff, to recover 
penalties for the extortion of his offh'm*, In taking 
a,, larger fee than wms allowed! on the discharge 
of a. person out; of inistod,y on giving bail : — * 
Held, that the indorscnmmt of the name of the 
officer on the writ was sufficient to tamuect him 
Avith the sheriff, witliont shewing thuit such in- 
dorsemen t was made wnth Ids aut horif y. liomden 
V. WtvHhmany 5 Moore, 188. ^ 

So, in an action against the sheriff for not 
arresting a defendant, proof <.>f the indorsement of 
Hie officer’s name on the writ by a, clerk in the 
under-Hberitfs office, is sufficient to conimct such 
officer with the sheriff, and to shew that the 
indorsement was made Avith his authority, AAdth- 
ont calling the offhser himself, or producing the 
warrant under which he acted. Frattotn v, Xenve^ 
G Moore, 120; 3 Br. & B, 12(5. 
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The sheriff's return to a fi. fa., that he has an appeal to Ihe K-on 
levied the money, ts not sufficient evidence to ilecreo and reversal is si 
prove that he has paid it over to the jiid.£?menl the previous proeeedin 
creditor, so as to charge the latter with the judgment of rcvei'sal ■ 
I’eceipt of it, in an action for money had ami Itundfill, 17: Li 

received. Qdor v. Stolfen, 1 M. & S. dUO. Semhle, that a deeiv 

In an. action against a sheriffs officer for an in evidence, witliont n 
illegal arrest, it is evidence against him, that tlie ceedings therein, or p 
warrant was directcil to him. Slach v. London object of its produefion 
(/S7n'r//fis‘), 1 Esp. 42. ^ of the decree, and not 

^ In an action of trespass against the sheriff, it issue in the suit. JUoi 
IS sufficient evidence to shew a bill of sale 1 C. ct M. 31)3 ; 2 L. J., 
executed by him of the property in question, An order for an attn 
which recites the \yrit and taking, and the sale the costs of a suit in < 

Woodward Y, facie evidence that a sui 


of the property by him under it. 

Larking, 3 Esp. 283. 

The return purporting to be made by a lord of 
a manor to the vsheriff's mandate to levy under a 
ti. fa. is prima facie evidence that the person 
whose return it purports to be is the lord of the 
manor. Tylrr v. Lreda 2 Stark. 218. 

Evidence that the person who actually made 
tlie .return has acted as bailiff to the lord of the 
manor for sixteen years, and during that time 
has^ made returns for the lord of the manor, is 
sufficient to chai'ge the loid of the manor with 
the acts of the bail ill Ih. 

In an action against a judgment creditor foi* 
maliciously suing out an alias h. fa. after a sutli- 
cient execution levicA iqion the plaintiff s goods 
under the first fi. fa. : — Held, that the sheriff’s 
retui'ii indorsed upon the two wilts (which writs 
had been ].)roduced 


admissible, as shewing the acts ai 
of the parlies who luid the same in 
the will as the ]ilaintiff, Lorfon 
Al ng,s-ton (J'knL), r> (d. & V. 2(>P. 

Acts of the court, as a deerei.' 
another cause bet wei'ii tin* sa,nie pi 
read without an order. Jfrooka v. 

1 188. 

L)ecree of Court of Chancery 
matter of right, is good evid<'nc(‘*( 
as to all persons cliuniing under | 
whom decree Wiis made, tiuuigh iit. 
of a hundred years al'terwanls. 
Wh irk rote, 3 l>ro. V. {\ at)"). See a 
Olirr, .1 Barnard. K. B. 34S. 

A ilecreo betw'een cn-d<,'fendiiiits, 
pleadings and proof, IxU v'een ]>htint 
dan t, is regular, (kamlrti \\ Dun 

2 Sell, ^Lef. 718. 


. , hi evidence by the plaintiff: 
as part of his case), wherei.u the sheriff! stated 
that he had forlioriic to sell under the ffrst, and 
had sold under the second writ, by the reipiest 
iind with the consent of the now plaintiff, was 
]).nnui facie evidence of the facts .so returned : 
credence being due to the official acts of the. 
sheriff between third pci'sons. Giigord v. Wood- 
gate, U East, 297 ; 2 Camp. 11 7.“ 

Precept to Eeturaing Officer at Election. ]~ 
In an. action for bribery at a borough election, an 
examined copy of the precept to the roturniim 
officer, taken from the original at the Crown office^ 
is sufficient e^'idence of the precept. Wekk v 
Smitk, 4 Bing, (n.c.) 373 ; 3 8cott, 147 : 1 Am! 
145 ; 9 L, J., C. P. 193. 

Seq_uestration,] — Plaintiff jjrodocinga co]i>y of 
secjuest ration only, on motion to take biirpro 
confesso, court refused it ; hut sequestration not 
Ijcing luuler seal or executed, was held no objee- 


Iclentity— Pedigree. | A decretal 

chancery, reciting tlie sidistanci^ of the 
answer, is admissible, on [ji’oof of pui 
establish the identity of ])arties to 
W/iarfon Lecrage, 12*01. k. E. 29.5. 

But an answer alone, t hough sworn 
tiled, is not admissible. 11k 

Mature of Eights. J—On the trial of 
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uuloa(iiu.i>\ and d(‘liv(‘riii- all oysters brought in of the Court of Olmiieerf, in a suit beivvoen a 
any vessel lor sa (o tlu^ {MU't of L-ondon, and to copyholder and the lord/nroduccd bv a witness 
■!v«M'ire a, ivas<;nable compensation for so doing :-.™. who succeeded Ids brother as lord of du, manor' 
n<*ld, that a diaa’ec oi a (‘oiirt of equity, in a uml who stated that heJiad INmiuiit aiiuingKt his 
cause between 1 liinl part les, toiu'hmg the same brother’s papers, is admissible, as against a'subse- 
rigid. wlier(‘by a.n issue was dircettnl to try <juent lord, (widenee luiviug b(.‘eii given of an 
whet hm* <-ertai n sums wertmi reasonable recoim ineil‘e(*tnal seare.h for the ' originah iV/Vc v 
peii^e. was a(imissib!e. Lfif/boxrff. rrhp, a Ex. bib ; 18 U bx 271 

1 M. .V, W. 220; S dar, .V. P. 2117; 1 IL iti Jb ^ ^ 

22«i ; 8 L. d., Ex. 1 IS. Original Order.]— Tlie tloeunient delivc*red out 

Ueeree proft^ssing lo establish e.ustorns of tith- the registrar ot the Court of Chancery, as the 
ing, and modes of paynamt, some of winch are order of the court, is the original oi*der ; and to 
obviously not legal nmdiists, founded on agree- aiake it evidence, it is not noeessaiy that it 
nnmts not ratiiic.‘d by onlinary and patron,' and whoiild }>e compared with any book of the orders 
not. on bona tide advt'rse suit, to establish I'^^e court. Ludloio Ooiyonitjon v. Chadton^ 

inoduses, and pronounc(*d in cause to wliich the Car. & P. 212. 

ordinary and patron were not parties, is not t i • i. 

nuK-U.siv., un V.hmvU .,r Je„}<}nH,m v. OfflogCoPf.J-A.i omce copy ol. an onl.r is lor 

l-ri(x.. I'.Ki. I'uqwses the same as the onsiiip. 

On a irial, leuehin- (lie ridh te huals, .leeivos "(tg ■/'"'•"W, la L. T. r,2M ; ir. 

in c.hancery toueliiiig tlu' rights of other partii.'s ’ * 

<*<)ne.eniing the same lands, were held admissil)h‘ Bill of Biscovery.]— A. brought an action 

in evidenei' to shew die <1mraeter in wliieli tin; against :i slieritf hir a.‘ falsi ‘ ivturn of nulla bona,, 

possessor mijoyed tin' lands, Ihn'U'x v. hoit'iuh'x^ jo u H. fo,. against tin* goods of l>. 


Judgment in Possessory Suit, 
for tnsspnss to a seyei’al tishcry 
tidal river in 1 reland tin* debaida 
the ground tiiat. the publie ha 


•s, V. lAunulrx. to a n. {a,, against tin* goods of l>. Ih tiled a bill 

. (N.tg) (i0j> ; 2 S(g hit of disiaivtay against. A., on wliieh there bad been 
a. deerei^ or an order dial. A. sliould bringint,o- 
y Suit. I ---I u an ad ion the Court of Clanieery all let tm’s writ ten !>>' B. 
tisbery in a, navigabh' oi' any oiliei’ person to liini la-speel ing the. original 
lebaidanis jnstilied on dehi. A., midi'i' t his deevta' or order, brought in 
blie bad the right of va,rious hitei’s : — Held, that none of them (‘oidd 


lishing*. The jilaintilV’s paper title (if tin* pns- be 


session and enjoyment were 
jitTorded irresist iltle ground 
tlial tlu* iisbery was put in di 


in evidence, oil tlie part oftlu^ ihifendant 


eonsisteiil. witli it) in t be ]n*esenl‘ act ion, witlunit first putting in the 
for a. presumption bill and answer. Jfrn'itt \\ P'njdtJ^ Ih. 


• before Mmnia. 


pussessmn and 


Effect ill Irish Suit, 1 — A mortgagee of 


plaintiiT tender<‘d (inter alia) the pi'oeeedingsand t'slab* in Irdand tiles his bill of fo redo, sure in 
di'iu'ee in 1(587 in a ‘‘ [!nsse,^.;snry ” suit, lirougbl in (.'oml of Clianeia’v, in England, and oblain.s the 


«li*<*ree m Kis, m a “ pnsse,^.;snry siitl. hroughi in 
the Courj of (liaiieiry in irfland by (h (the 
plainfiiV’.s prmieefs.^or in 1 it ie) against strangers 


‘land by tk ( da* usual d(*eriH^ ; a niiirtgagee (Ud;>tl]cr part cii’ sain e 

against strangers estate fdes Ids bill of foi‘edo.siiiv in Court of 

jo tin’ presmd aetioii; by vdddi ileeris; an (lianeery in 1 reland, and on bearing of <!a.use, 

injiinetion was awarded to quiet {\ and his desired t bat. deeree of English Coml of ( liancery 

under-tmiant^ in stall pn-sessioii of their tishing migiit be read to intent that ilt‘cri‘e of Irisli 
as t hey h:id at t he tina‘ of e\!\ibit ing t be hi!! ami Court of (Mianet'ry might, be made agreeable. 
thriH' years before, [{» eniitinue until evicted by thenlo; but refused. b(H*anse present plaintilT,. 
due course (tf !a.ss , itof li part ie'i being at liberty to thougli defendant in foi'iner ea.iise, wjis not 
take proeiH'dings at law against (‘a<1i oilier for iirought to a bearing on that (^a,usi‘, and <;onse- 


Iii Eolls Court.] — An «tr<ler by tlie Lord 
Chancellor, on the d’ea,fh of a, liuuitic tfuiant for 
life, of ;i fund in eourt, lii.seharging her (jom- 
mittee. to whom die dividends had been ordered 
to 1)0 paid, is no i-videnee in the Bolls Court of 
j such death. Barry v. Udtrr^ 4 dur. H. 



aseertainin*..'; their t it les ; . d bid, tiiat a.s (he qtienliy was no pa.rfy to that decree. Brcranf 

deeree was a. solemn and linal adjmlieation. not. v. 2 P>ro. P, (k 2(51. 

coUiisive. and as it <‘nuld not havi^ lieeii madi* 

except iqion ]>roor of unbroken us(.*r and enjov- Eolls Court.] — An or<ler by tlie Lord 

i.u'nt roi- iit U'usi llnvi. vi'iirs hrf.m. tlif bUl. l!liuiiivll(.r, mi tiu! .leulli of a liumlic tcimiit for 

iiicoiiKisiciit with iUiv ai’iuiil oxiTi'isi. at tliiit lie. of ii fiiii.l iu com't, iliscliai-KiUfc hiir oom- 
liiMi.iif ii piihli.. I'i'a'lit'or lishiii- fhe iiroooeilin.Jis iiiittw. to whimi (bf iliviiloiias lui.l hiMi onleroil 
iin.l wi-roii.lriiissilih. : lui.l fiiai tlia otlVc.l to lio paiil, is no fN-iilenctj in lliu Uoljs Uourt of 

of ibis (‘viflenee (not. bm’ng met by any eonutm'- death. Jhrnj v. id/rr, 4 dur. o. 

evidence appli<‘able to the same pt'riod) was 

extivinely stnmg to establi.sh possession and Answers, 

enjoyment, of the fisherv in the latter part of t.he 

s<‘v«‘liteenth eenturv, iGnsisteid with Hie }>aper Bill— Privity. ] — A bill in eliamcry is not 
title ami exidiwive <kr the publa*. J*im v. Purd/ mldence agaimsf the party in who.H^ name ifciks. 
(f) M.A W. 221) disc u,s^ed. \riil \\ /h'nut.s/nrr ti]t‘d, unless his privity to it is shew n. BoHrau 
(/b//o !, 8 App. (’as. I2r> ; 21 \V. B. (522—41. L. (Ii%) v. 2 Ex. (5(55 ; J2 dur. 81Uk 

ib4.'i, also, that a judgment oiitained by the Where that privity is established the bill is- 
phiinHiT in i.s2(5 in an action against a- stra,ngtu' admissible to provti the that, such a suit was 
for tivspa.ss bv llsliing in the' hxais in quo, in imstituted, and wliaf lh<*. siiliject of it was ; but 
which action the defendant appeared hiit allowisl it is not evidence by way of admission against 
judgment to go by dei'anit of pli'ading, \va,s evL the party by whom it was filed oi tlu, t truth of 
denee in the preseni athion of possession in 182(5. the £a.ct.s alleg'.'d or stated in it. Jh. 

Jh. Proceedings after answer of ii bill in chancery 

ttmd to diminish the presuuqiHon that it might 
Admissibility of Copy, where Original Lost,] Imvc beam (Bed by a stranger, and may be sufli- 
— 'fo slippot't the proof of a <‘iistom for the lord cient to estahlisli the privity of the party in 
of a manor tn lake only <me heriot from a. tmiant, whose mime it was tiled, Ih. 
whatc'ver llie number of his holdings might be, A bill in chancery is no evidence of the facts 
a. paper, purporting: to be iuH>py, of an old deeree eontained therein, .not even of those, ou which 


659 


thcpiayei is founded, J^oo ( 1 . J 9 tnoermf^jt> 

V. Monr,, 7 Term Rep. 2 ; 2 Esp. 499 ; 4 E. R. S 

is evMmf “* chinicery by an ancestor 

tbore ! 7'* pedigree stated 

nipitin, V'. / lermEcp. 8,11; l E.R. 

/ 0 l>. hcG also JMeulmson v. O'Dnu, infra, 
i he^ eoiii'fc 11 eye? reads a bill as evidenef> nf 
•■>■ fact. Lord Chancellor, 
bv tb^r piamtilE had dstennined his option 
} the case inade by his bill, refused to allow 
notpf f’f entered on the registrar’.s 
contm to shew that plaintiff 

to. W w ^ ““ “T*-'* ciromn- 

p 1+„ * growing out of the 

3Io?l. 207 ® “ - 

Pom?/ U" ‘“p' ®fy ’Je read a.s eyidenoe in 

/r« V ^1/ ‘ 7 ‘H'd c.annot bo read at hrw. 

1 'i.es V. Mcdmiifc, 1 Atk. (13. 
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060 


foi' life. 

hi' r 1 Pfoiiouiiccd in the oiHiso,' 

in.iy bt itad in evidence m a suit against rcniain- 
dennan, purily relating to the same lauds h t 
only as evidenco of .such a bill having been iled 
Ami/U‘ V. *11/771, 1 Ir. Eij. R. 119. 

biiuf'thi'm'll-*'’^® the amended 

b lil tin. wisinal 

DUX, tlxucfore, eamiot be roail as evideueo to 

prove what a plaintiff considered his right ff, be 
at jte time of ftling it. v. Pimfnf, Ran. 

realTbflff,! ,f wading.] _ Where plaintiff 

leaclh bill 171 another cause against the s-inn* 

defendant as evidence, the defemlai.t niay X 
Moll, flh:'"’'"'®'’ 2 


_ Answer-In what Action.] - The an.swer in 
Chancery ot one who had been a partner in a 
film, but who had retired from the firm, and 
ceased to liave any interest in it before the 

*d. i part lions of the firm 

althongli it relates to traiis.icl ions wliicli oeeurred 
with the firm at the time wlien the retired partner 
was_a member of if. v. M„-n 7 /, i Car! & 

Bcclarntion.s made by a party in possession of 
an estate in his answei-to 1! bill in cCicmv are 
mlmissible against him, and persons deihino- 
fiom him ; but declarations by him of what he 

^eiic\ed the statement, are not admissible to cut 
<Iowu or defeat Ids estate. Ih. <1. 
iZprd) y. AemmJft, 1 ) Cl. & 1 C 780 . 

In 1810 the plaintilf iiecaiiie assifniee of *in 
nnexpired term granted to W, In iSoO W Jrid 

entered an agieenieidi to gmnt a lease to M 

who was lei into possession undei' the agreement’ 
and through whom tho defendant claimed. In 

M'^tof lV* ‘‘ ™ chancery against 

il. to enforoo the agreement ; and in 1,3*39 m put 

dSidant — hI'i f Vi ngaiust the 

1 El. & El. fi ; 28 'L.i.|'Q:B.“i 
An answer in chancery by a mortgagS to a 


bill of _ foreclosure hied hy the nio 7 *tga,gee is md 
admissible in eviiieiuie, the niortmigor liavinrf 
conveyed his interest in tlje esmto hi aiiolluT 
twenty years liefore the answer was tiled, and I he 
person to whom the esiate was eonveyiMl buim^ 
no party to tlie niorlgage or to th(‘ pi-oneiMliim'*; in 
equity. 6V///// y. Ahv'/fV' (///*// e/f). !l M. V 3(h> * 
aPdiig. 171. ' * 

There was a dispnt.e as to tlic iiinif^ of a, 
sevorai .tisheiy. In. an atitiun against allten’c'd 

trespassers (lie lessee of thcriMirporatirin teruhut^ 
in evidence a bill and an answer in oliaiumry in 
a, suit instituted a groat many years lie'forc 
by another grantee of the erown against the 
corporahon, and in. which tlie limits of the 
alleged fishery wem described Held, tha.t as 
part of the history of the tisliery and of the 
claims mafic to it, tlie bill ami answer Avero 
admissible. MaJrolm.son. v. 77 fM/, 10 H Ois 
^>03 ; P Jur. (k.s.) im ; \) 1, T. 08 : U W. it 

th!r bf ,v r •‘‘'''•''"'•‘"I picudci 

tliat he was induced lo execute it by tlui fra,ud 
loisrepreseiitation of A. and B. the 
plain tiffs, and I). in collusion Avith tlicm ’The 
money fur wiiidi the bond was givci, was part of 
the property included in the inarriago setflc- 
|mciit of ,[L, the defeudant’s hrotJjer. which Avas 
aikaiicod to n. by the phiintiJls. llm trustees, 
mi Jm It was imiposcd l,> put {„ (he 

.wisuci ot A. Ill cliiuioery, (.0 shew thut 1). liad 
cominittcil a brciicli of (ni.st with rc.<iiec( to.somc 

cmihl n It 'bf 'ff! Oe altswer 

y-f irt'^eu m e\ idence bn’ this pui’pose 

(^oftrtrMt/{Zord)v, (Xnr. I'y, R. lops. 

in ejectment by an e.xeciitur5 it is sunicient 
iwmm tacie eyiilence tliat the ’testator luul a 
ehattel interest m the premises, to put in tho 
! l'" f cquif V, stating 

t ; InisA h was iio.ssc.s.sed of 
At.wi-'y' >" t'lo bill mcntioiicl.'’ 

JJoc d JJu, j!, V. *«./, 3 Oamp. 113 ; 13 R. Jb 7(!,S. . 

To n bPI l u\ ^ " of a lunatic, 

lu a bill t led iigamsf tbo limatieaiid (Iicinsclvos 

tairr'f.'t' h '‘"«'™'«=diiig m- 

tain tacts. liiat ciulso went to is.sii(., and wit- 

1 CSSO.S were c.x,aniincd. The lunatic liiud. A., and 
the wives oi 15 . and C., wlio were relulivcf 
oblainciUctlcrsol lulmiiiistration to her estate as’ 
her next of kin. The plaintiff i„ the o.ti’n- l 
suit then Hied a bill of revivor against A'°the 
Uto wives ami their liusbands, nmrelv innying 
for a revival of the suit. Tlie ordinar;- oife 
was made. Ihc dcfciidaiit.s to tl,c bill of'rcvivor 
Kh- lA' "> "'liieli tlicy craved to have 

the hill benefit ot the answer to the original bill 
Jherevvas no replieation to tins answer Ti e 
original answer eoiitained .statements wl ieh , t 
the hearing, were admiticd to bo reiul mmins Hm 

i Oif’‘casrH®''’''^^ 

•iiImiTtA • ’ y f''"*' were proiicrly 

.nhnitteil in evidence. m„fo„ v. /Vi'ciri/, 3 

H. L. Cas. io/ ; 24 L^ J., (Jh. ; :r\y ir -pii 
Qiuere, by the Lord Chancell.ir, whet Iim-' al u' 
,pnoial rule, the answer of a c,ommittce uf a 
lunatic IS admiissiiile in a suh against t he Iini'il ic's 

A plaintitf in one suit put in his answer to the 

SXf 'id 

mattci. I he bill, in the BecMind suit Avas throi 
amended, and the plaintiff died before pnttimr 

Ucq>Iiiiatlm was 
-w tbc second suit, and the Ih-st suit was 
biought on by way of motion for.decrce. An order 
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was obtained to use the evidciiec iu the .second by proving all its foniier stages, llveli y. 
suit on Ihe liearijig of Ihe iirsl : — Held, that Gilb. Evid. 50. As the bill to make way for the 
the ])laintii1;\s answer to the original bill was answer, the bill and answer, or the dereiulunt’s 


?aot admissible as evidence. 
14 L. T. 14 ; 14 W. IL HOO. 


Mooi^e V. Ifarjwi 


contempt for the depositions, tke., Plcraij v . — - — , 
T. Jones, liM; G-ilb. Evid. Vh>\ otherwise 1 he whole 


A defendant liaving, on cross-examination as bearing of the evidence \vouid not a})pear, neb her 
a wit ness in a not] ler ea.use, given evidence affect- wouhl the court sec that; the proe.eeding was 
ing the statements contained in her answ^er, plain- regular; in which case the answer tiiid dt^po- 
tii! applied, after the cause was in. the paper, sitious would have oidy the effect of a, mere 
and sevGji 3n(.)nths after notice of motion for voluntary affidavit, ami which, if: made by a 
decree, for lea,ve to read at the hearing the .stranger, could not be received in evidence, as 
<lehmdanT/.s evidence i n the other cause. Plaintiff the party would be deprived of his cross-examiua- 
having been guilty of no laches, leave was given, lion, and if made by the party himself then as 
V. Cleu'Vi /*, 1 Jur, (it.s.) 270 ; 3 W. 11, 265. before moiitxoned. Anon,, Sty. -l-fO. 

When the answer of a party in another c.ause 
Effect of.] — An admission in answer to a bill Is resorted to as evidence the wliole of it is 
filed b}" other creditors against the defendant adinis.siblc both at law and in equity. Jnu(r(lmu7i 
may be read as evidence against him, Gi'tuit v. v, JacliHon^ 2 Ball & B. 386. 

Jaoltmu Peake, 2U4-. Although iu general, pleailings in one suit can- 

An admission in an answer of one defendant of not be used iu another, as evid.eiice of the truth 
a certain fact, is not evidence of that fact against of the allegations contained in them, yet, wlioro 
another defendant u[)on mot ion for <leeree, thougli a pleading is .signed by the party, it will bo 
notice to read the answeJ' lias ]>eeu given. Where, regardetl in the light of an admission, and, as 
however, a. defendant objected to such evidence, sucli, will be cvidetiee «against hiin^ not,{)nly vytlh 
the court allowetl the case to stand over with referenee to a different, subject-matter, but in a 
leave for tlie })laiiititT to tile atHdavits, deposing suit niaintaincd against a differeut oppoiient. 
io the fact in cpiestion. l^ultnutrsli Jlardij^ 42 JlarUiiLshl w fh/bvov, 1 Maeip H. L, 212, 

L. 'Ch..422. * ■ 

The futility of a dL*fenee rest iiig on an unprove<l Putting in.] — The defendant in the action hletl 
inconsistent [ii'ior conveyance, evidejiccd by acl- a bill against idaintiff iu tlie actiOTi, who put in 
missions in an answer to another .suit, observed an answer whicli being exee[»tcil to, and t]jeex{‘ep- 
o;n. Scott x. Scoff, 11 Ir. E(j. B. 4-87. tions allowed, he tiled an amemicd bill to the 

Expenditure on the estate claimed witli plain- answer, to wliieh oxce[)ti<>ns were also allowed, 
tiff's knowledge, ])iit ehieily iu his laijiority : — Five otlicr amended bills in suecessimi were also 
Hehl, no defence. IJk * tiled in eunsequenc.e of the exceptions taken io 

If a. defendant, in his answer states })ortions of the answers being in like manner allowtul. The 
pleadings at law, Imt for greater certainty refers answer to the last amended ])ill was luvt exee])ted 
to a eo[»y thereof, when produced tlie plaijitiff to : — Jleld, lliat defendant liaving given in evi- 
juay, on a motion fo]‘ an injunction, I'ead the. deuce the lirst live amemled bills and answers, 
whole of such pleadings from a copy verilied by was not bouiul to put iu evidmiee the last answer 
affidavit. Itaw>'io/ix. Suouich 4- IMyl. k. C. 330, also. Jddicacdo v, Glciojull {dJtud), ff !.(, 3,, Ex, 
A bill was tiled in eliancei'y by A. as next 05. {See .1^. J. Digest, Vol. IV,, p. 233.) 
friend to B. The defendant }mt in an answer 

which was nut signed, bur there was indorsed a Examined Copies.] — On a trial a.f. hiw, an 
consent by A, that tins answer should be received examined copy of the [ilaintiff’s answe.i* to Ji Idli 
without oatli. The bill ami answer were [irodueed in equity may be read in evidence against liini 
from the })rot)eronice:—d iel<{. admissible. Shceicn- witlioiit producing the original. Hodfjk'nfooH v. 


hntuf I\^ci'(((ie, 7 H. L. ('as. 1. 

Tlic Jinswer of "W. ami H. t o a 1 >ill in eijuityy tiled 
by a tliinl iienson, sta.ling that W'. has conveyed 
a reversiojj to H., is evidence against H. that he 


lf7/7/.v, 3> Camp. 401. 

But some evidence c.f the ideutityof thejiariics 
must be given. IJk 

Upon a plea of plene admiulstravit a plaintiff, 


has done so, and if the answer refers to a deed, in order to shew assets, gave in evidence ! 


that makes 3io di,ffereuce, and notice to ])nKluce 
the deed is not necessary. J.A/oiocc v. ih/rdif, 7 
Car. .C P. 501. 


of a bill and answer, puiporting to be an answer 
by a person of the same name, anti sustaining 
the .same character as the defendant; — Field, 


AVlierc matters are stated by the answer wliich that the copy was admissible, and that on the 
are not put in evidence, it is in the discretion of face of it there was presumptive eviihmce of; 
the court to direct impiiries as to tho.se matters kleiitity, the defendant, iiot luiving siiewn any 
before the master. A setth'd aecount suggested eireumstiuices to relnit the })resunqUiom //c^tnrlC 
by ihe answer, but mU pi’oved, is usually tlie Lijon, I 1>. k, Aid. 182 ; 18 il. U. 456, 


subject of inquiry. Coonoj) x. Haywtird, 1 Y. k 
V. 633. 


in ejectment, examined tilice copies ctf a bill 
in chancery, tiled by the defemlant for an itijunc- 


If a defemhint gives in evidenec an answer in (ion, and of an. affidavit puiqxuiing t<i have lieen 
cluuKMTv of the plaintiff, il will not entitle the made iu the Cfpiity suit by a person of the same 
pkdntltf to avail iiimself of any matters eontainctl mime and description, in support of the nuiion 
in such a,nswi‘r wliieh are only statiff a.s hearsay, for the injuncfcioji, which alleged title i<>the pre- 
Hoc <1. Hell off V. For ran, 2 l>os. k I*. 542, mises In one of the lessors of (he plaintiffs, ^^ere 

if an answm’ iu chauecry is [irodueeil iu evi- produced to ])rove that title: — UckI, that the 
<lence, tlie party against whom it is pruiluced is co])y of the affidavit was not admi.ssibie without 
entilh'd to have the whole F)ill iu chancery read, piruof of identity, or (Fiat it laid heeji used, Jleea 
as pari of his adversary's ease. Fcnocll wMctjcr^ d. v. ./fez/wq M‘01el, k V. 3S)k Ami sec 

8 Oar. k Jh 470 ; 2 k Bob. 08. IIUjhjfM v, Fcalic^ M. k M,. 100 ; 31 ,U. K. 722. 

As to all equity proceedings, it is a general . On* the trial of a civil cause, an examined copy 
ule, that, in order io give any inlerloexitory of an answer iu chance, ry i.s admissible to (‘ontra- 
matter iu evidence, a foundation must bo laid diet a witness who swore in opposition to what 
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was stated in tlieanswerto which lie was a party, 
McPi' V. Atnhmse^ (5 D. ^Sc E. 327: d B. «fc C. 25 ; 
n L. J. (o.s.) K. B. 128 ; 28 E. R.'U)8. 

An examined copy of an answer in chancery 
by a person not party to the action, is admissible 
without producing the original or proving the 
party’s handwriting, 'foath v. JJtKfwell^ 2 Car. k P. 
271. 

Office Copy.] — Office copy of an answer in! 
chancery ottered in evidence. It appeared from | 
the examination of the witness, who had com- 1 
pared the office copy with the original, that the 
original contained words at length, such as 
“ C(')niplainant,” “orator,” &;c., which in the 
office copy were written “complt.,” “oror.,” 
&c. : — Held, no objection. Andercloii v. Foley 
(Za/vf), 2 L. J., K. B. 214. 

Office copy of bill cannot be read as cvitlcnce, 
if original is not on iile, though officer of court 
is rea<ly to prove that the original cannot be 
found amongst the records, Irwni v. 

7 Bro. P. 0. 817. 

The defendant refusing to produce the office 
copy of the bill, the draft could not be read, but 
a specific I'lerforinancc was decreed upon inspec- 
tion of the record. JloddMon v. Mrlifcoe, 11 
■vA^'es. .o83.' 

The fact that the })laiiitiE ha<L filed a hill in 
this court, being relied on by the defendant as 
having worked a forfeiture of his intei-est : — 
Held, that the mere production of the office 
copy was not sufficient evidence, there being 
no proof of identity ; and, secondly, that the 
defendant was not entitle<l to an inquiry on the 
point. milfrfoiA' v. Xnijje, 5 Beav, 278." 

Cctpies of bills, answers, and depositions in 
this com't, ordered to be certified by the elci'k of 
records and writs, under the statute 14 & IT) 
Viet, c:. 98, s. 14. Feeve v. Ilod.wo^ 10 Jdarc 
(App.) .xix ; 22 L. J., Ch. 090 ; 12 Jur. 844 : 1 
W.E. 244. 

Demurrer to Bill.]— -A deinurrer or a plea to 
a bill in equity, does not so admit the facts 
charged as to he evidence against the defendant 
of tliose facts in a future action between the 
same parties. Tomhins v. As/iJn/, M. & M. 82. 

Record,] — Before ordering the production of 
original reconls, the court requii-es it to l')e 
shewn that the office copies will not be sufiicient. 
A/wo., 18 Beav. 420. 

To wai’rant an a})plicatiou to protluce, on the 
trial of a civil action, a record of the court, the 
court may rcquii'c sufficient grouiul to he laid, 
particularly as the otlicc co})y might be evidence. 
Stratford v. Greene, 1 Ball & B. 290. 

Proper Custody.]— An order having been 

impi'opeily obtained iii this court fo]- the pro- 
<luetioii of the recoihs of the proceedings in a 
suit in tlic Court of Great Sessions, Wales, they 
wor(i forwarded by the registrar of that eourt, 
through his agent in Loudon, to the clerk in 
court of the plaintiff, the proper officer Held, 
till such order was rescimled, that they were to 
he deemed, to he in the proper custody. ^GreenfeU 
v. G milestone, 7 L. J., Ex. .Eq. 42; 2 Y. & G. 
002 . 

c. Depositions. 

Admissibility under Ord. XXXVII. r. 3.]— In 
order to make the cvi<lenco taken in one action 
available in another under the provisions of 


Ord. XXXVII. r. 8. the atTions must be between 
the same pai-ties or their privies or tlie jjcrsons. 
they represent, and the issm^ must b(‘ (‘xaculy 
the same. Ord. XXXVII. r. 8, merely <}oes 
away with tlie necessity for an onler, i>nt does 
not atfect tlie ordinary rules of evidence. .PrtnG 
ha/ Tehy/raph and. (\airt raetion (h. of 
Aqenre JIttrar v. JJr acker. tM 3 j. 9., Q, B. 58 : 
[1894] 2 Q. B. SOI ; 9 E.'077; 71 L. T. 172- 
42 W. E. 074—0. A. 

In whose Presence.] — The deposition of a 
witness, taken in a judicial ])roceediug in the 
presence of the party there charged, is iu>t 
admissible in another [troceeding against that 
party, on the gvountl tliat he was present atid 
had the opportunitv of cross-examining. JIcJcm 
V. A}idreiVK M. A' M. 880 ; 81 E. E. 780. 

Taken de bene esse.] — In a suit instituted in 
1815 for a. deedarat ion of title to mines and 
minerals, witnesses were c'xn, mined by commission 
do hene esse in tliiit yea,r. Nothing liad Ikhmi 
tlone in that suit since 1818. in modm'ii suits 
for, in effect, the same piir})ose, tlu^ (.'videtUM' ha,d 
been closed, and the suits wert‘ n*ady to be set 
down for heaihig. On motion in all Hu* suits, 
publication of the aneitmt evideneij was allowed, 
and an order was made as in Hamilton {Fake) 
V. MnjaaL Mofjij ridge v. Hall. 18 (Ti. 0.880; 
28 W. 11. 487. Affirmed, on appeal, 19 (Jh. D. 
224 : 80 W. E. 557—0. A. 

When a bill liad been filotl to administt'i* the 
real and jiersonal estate* of an liitestaXe, the 
nl.)ject- being to ascertain his (io-luars and next 
of kin, and after decino iiiiide, but before it. was 
drawn rq>, a. person claiming to he a, c;e)-h(*ir and 
one of the 7i<3xt of kin, not a party to tiu* tirst 
suit, had Hied a bill against till the parties to tlie 
first suit, also ])raying administration, with the 
object of liaving tiie cvi<lence of a witness ta^ken 
<lcbene esse, and the witness had been examined 
and cross-examined — an application tli.at. the 
evidence taken de bene esse in the second suit 
might be read in the first suit was refused. Hill 
y. mU\t, 88 L. J., Oil. 417 ; L. E. 7 Eq. 421. 

Parties.] — In an issue from cluincery between 

A. and B., dejjositions produced in chancei'y by 

B. , in a .suit of (A against B., a, re inadmissible. 
Atkinr V. Hamphregr, 1 M. A itob. 528, 

Where, on a bill brought l»y A. against B., O', 
and lA, and otliej's, the defendants had examined 
some witnesses, that .B. being now plaintiff, may 
rca<l those depositions against the plaintiff' oi' any 
of the defendants in the first cause. Jiarnfow v. 
Palmea, .Bi‘e. Oh. 288. 

Depositions taken in a former cause cannot 
be read, in another cause, against one who does 
not claim iiiuh*!' the jiarty against wluan th(»se 
depositions were taken. Ihit if a legatee bring.s 
a bill against the executor, and jirovc's asst'is, 
another legatee, thoiigli no party, may have the 
benefit of those (lei)ohitioas. ('okc v. Foaniahi. 
1 Vern. 418. 

It the cause is bi'ougUt into a hearing, and 
staiuLs over, with liberty to add a part y, if he is 
a material defendant, and eoiu'crned in inte.rest., 
the depositions taken before cannot, be rea<,l 
against him.^ Mhlett v. ])amiel, Bunb. 810. 

The creditors f»f L. o]jtain(‘d a decree for 
payment of their debts, and to set aside sonu'; 
conveyances gained liy fraial, and S. and ilu^ 
legatees are made dehaulants. 'The legatcM's 
haying brought their bill ngaiiisl 8., the quest iou 
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wiis, if Ihe (leposifiojis in the former causae, 
t< nielli Ji.i? the fraud, could not be read in this : — 
>Icld, the (juestion being the same in both 
-f'iuises, and S,’s dcfinicc tlie same, the deposi- 
tions ought, to ])e read, Xeril v. Joltmoit., 2 
Venn 447. 

A witness examined a.t a former trial of an 
issue betwixt the same paidics. and who has been 
examined in the cause, in case he dies, not only 
liis dispositions may be read, but what ho swore 
at tlie former trial may be given in eyidencc. 
mer V. Fareicdl 2 ?. W. rib:! 

Depositions taken in a former cause, where 
irieither plaintiff nor ilefendant were parties, 
cannot be read as evidence, but where either 
plaintiff or defendant was a party in the former 
cause, the de])Ositions in that cause may be read 
against sucli of them as was a party. 
horovfjlt V. fienntunv 3 Bro, B. 0.7)89. 

Dejiositions of witnesses taken in former 
<!auses, relating to same matter for which new 
suit is instituted against another ])arty, ought 
to be permitted to be read as evidence u})on 
1hc hearing of such new cause, although the 
witnesses themselves are not [>i’ovcd to be dead. 
Loiuhm tj) w 8 Bro. i\ 0. 

An order nuide to read tlie proceedings taken j 
in one cause, in anothei', must be between the! 
same parties. v. Lhujood, I Atk. 294. 

The deposition of a witness examined on 
interrogatories, jointly interested with the defen- 
dant, may be read in evidence for defendant, the 
nanie of* the deponent being indorsed on the 
record under 8 tk 4 Will. 4, c. 42, s. 27. Adttuhs 
V. Garrard.^ 2 M,. ck Ilob, 409. 

De])uslti(>ns in a former cause in chancery 
sxdmitted to be read upon motion, the same 
matter being then under examination ns now, 
though neither the idaintlff nor any under whom 
Ihe claimed was jirivy to the former suit. Torndf 
w. Gir.dunti., I Cli. Oa. 78. 

Where a bid was tiled by a person claiming as 
teiianr in common, founding bis title on articles 
sdleged to bo lost, ami evidence of the contents 
of tiie articles was given ; — field, that the deposi- 
tions if read in that cause, the witnesses being 
nlead, might be read in a suit instituted by 
.another tenant in eonimou, claiming in the same 
right against the same ])erson in possession ; 
what was evidemai against the occujiying tenant 
in common in the lirst cause, may be used as 
evidence for the plaintiff in the second, although 
lie claims, not as re])rcsentative, but as having 
rigiits eo-extensive in pari materia. Jiyrne v. 
Fr.ftrp, 2 Moll. 29. 

Although there arc two suits in this court 
betwemi jiarties having tlie same respective 
interests, and I'clating to the same matters, the 
•depositions of such only of the witnesses in the 
prior suit as are dead will be allowed to be read 
in the subseijuent suit. Gn rrinyto/i v. GitntorF 
2 Sim. 7)97. 

A party having been e.xainined as a witness 
in a former cause Held, that liis depositions 
were suifiiMently put in issue to entitle them to 
be read by a general reference in the pleading to 
liis deposi’timi. Ilould’dch wJhttPtjal Qf(trquh')^ 
1 Moll. 8(H), 

Aft(‘r witnesses ijxamined U])Ou original bill, 
^uueridcd bill wjis filed against new ])arties, some 
infants, court will not allow evidence taken on 
•original bill to be read against new defendants 
the infants. <f)H(tnforh v. 5 Maild. 81. 

Case in which, after parties have gone into 
cviilence in an original suit, evidence is material 
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or admissible in a supplemental suit. 
v. Fowhea, 9 Dare, 592. 

Bvidence taken in an original suit may be 
read in a cross-suit under the common order, the 
court having judicial notice of both causes, (huaj 
V. Ilahf. 21 L. J., Oh. 7)42. 

Order of course giniited to read in anothm* suit 
oviilcnce taken in wim ling-up suits. Frned v. 
Bern-, 1 N. lb 9. 

A., without anthority, sold a trust estate to B. 
In a suit to recover the money from A., B., who 
was not a party, was examined as a witness. 
A suit was afterwards instituted against the 
reiiresentatives of B. to recover tlie estate itself, 
and an order of course was obtained in it to use 
the depositions in the former suit, saving just 
exceptions. It was discharged as irregular. Jlope 
v. LhUdl, 21 Beav. 189. 

Depositions taken in a cause wlierein tenant 
ill tail, or the father, is only tenant for life, 
remainder to flic son, cannot l)e read against the 
son. Pete)d>ort)i((jh y. Forfolh, Bre. (4i. 212. 

Tenant for life, in j)ossession. of real estate, 
was also tenant for life of personal i.'state, under 
same will, and was heir-at-law of surviving 
trustee of real estate, but was not a trustee of 
the personal estate. Two suits were instituted 
against him, one by tlic tenant for life in remain- 
der of the real estate, complaining of mismanage- 
ment of that estate, and ])raying consequential 
relief, and particularly the removal of the tmnint 
for life in possession" from being trustee: the 
other suit was instituteil by the iirst tenant in 
tail in remainder for the same objects as rcgardeii 
the real estate, but praying also jvlief in res])ect 
of personal estate : — Held, tliat i‘VHhmce taken 
ill the former suit was not admissible in the 
Latter, it not appearing that the witnesses were 
dead, or incapable of being examined. I’he esjurt 
declined, exce[)t on consent, to make one decree 
in botli the above suits. HJuqmvp v, JdaynuT, 
I De G. A- Sm. 252 ; 19 L. J., Oli. 8I(» ; U Jur. 
744. 

A,, B. and C. were partners. 0. ])ccame luna- 
tic, but A. and B. carried on the business in 
partnerslii]) : and tlien A. died. In a, suit to 
take the accounts of the ilrm of A. and B., it- was 
lield, that affidavits made by xL, in a suit between 
him and the committee of it, in which he al!ii<|{5d 
to an understanding between himself ami B., 
which ill some instances bad been acted upon, 
that the advances made to the customers of A, 
and B., should be repaid before any portion of 
the moneys paid by those customers should be 
applied ill payment of the delitsof the ])rior linn 
of xV., B. aiKTC., wore nob suiffeient proof of such 
an agreement in a contest between B. and Hie 
executors of A. Toulmifi v. (hph/tid, 8 Y. <5c Coll. 
62 “). 

Although, generally, the best cvideniHi for a 
litigant is lus adversary’s testimony in bis fa.vour, 
yet this rule must be (pialitied, wberii the evi- 
dence was given in a suit in wliich the contro- 
versy was not between the same ]>arties, noi* put. 
upon the same footing, or where the mh^ersary 
had an interest in giving the testimony in ques- 
i tion. Ib. 

In 3 .‘epleviii, in which the question was, wlietluu' 
the locus in. quo, a tract of mountain land, was 
the property of Ib, as lord of the manor, or 
formed part of the estate of M., the plain tifli 
tondcreil the depositions of two witnesses takmi 
in a chancery suit, previously to the 1st. Novem- 
ber, 1852, instituteil by H, against M., ihe obji^ct 
of which wa.s to set aside the [lundiase of the 


•All examined oilic; 
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e^alc, on the gromid that M. had acted as his cause regularly licfore (ho court. K (' 1 Oh, 
(h.’s) Rolicitor, ami had given inadequate value. Oa. 178. 

-Ill that suit M, sought to shew, hj his answer. But if a cause was oime rogulai’ly liefore tlie 
that the acreage and value of the estate were court, though the bill be dismisstK! by ivason 
but small, and used as part of his evidence the that the remedy was at law, fhen the deiiosilioiiv. 
depositions of two former tenants of the estate will be evidemie. iimlth v' Yrnle. 1 I A. .Uavni. 
in corroboration. These depositions contained 785. 
statements respecting the extent of the estate, ^ - 

and tended to prove that the locus in quo coulcl what Purpose, j — An examined oiliceeopy 

have formed no portion thereof. The plaintiff ^ de})Ositioii in chancery is admissible for the 
claimed under B., and the defendant on the of confrndicting tlie testimony of the 

record Avas tenant to M., who was the real person in a court of law. Jlujlifidd v. 

defendant in the action : — Held, that the dejiosi- lUO : 81 E. E. 722. 

tions were admissible as primary evidence of the . '^’^^here depositions in a suit in eiiuity are given 
same facts against M. in a subsequent action by evidence at law, and the bill ami answer 
a stranger to the suit of E. against AI. Riehards ^^^cw that the depositions are 

V. Mimjan, 4 B. & B. G41 ; 88 L. J.. Q. E. 11-1 ; ^i-dmissible, the opjiosite counsel has no right to 
10 Jui\ (N.S.) 550 ; 9 L. T. m2 ; 12 W. E. 102. nnsAver in his address to tlie 

Evidence with res])ect to a transaction between (dJujpjDdl^x. Purduy, 14 AT. is: AV. 808 ; 

A. and. B., taken on behalf of B. in a suit between 0., Ex, 258. 

B. and C. .for the purpose of asserting against G. Hepositious of a witness made in another 

a right to property which B. claimed by vii-tue anotlier court, mny be read for the 

of that transaction, cannot be msed by"l). in a of coiilVonting his evidence, and Avith- 

siiit to Avhich B., G. and 1). are })artios, and in any order of the court, Ano/t.^ Hos. liH. 
Avhieli I), sets up both against B. and G. an Bepositions in former cause between diEl'reut 
equitable interest in the pronertv, coiitem- cannot be used as to ci'edit of Avitness. 


Avhieh I), sets up both against B. and G. an i^epositions in former cause het\V( 
equitable interest in the property, coiitem- cannot be used as to ci'edit 

po]-aneous AAoth and growing out ol; the title v. /V/^;vAsr^ 

alleged to have been acquii'cd by B. A. made ^^cmble, on bill foi* relief, tlie cv{( 


a voluntary statement of lands in favour of C., Reread as evidence of reputation against 

and afterwards, under an alleged, contract for not parties to suit j but seens, on bill to 

sale, conveyed them to B., AA’lio^Avas represented pcr[)ctnate only. JUddiford v. Partridge^ 8 
on the face of the coirveyance to be a purchaser ^^nstr. 

for value. B, then filed a bill against G., to have . petition to expunge debt of 0., examina- 
the A'oluutary settlement set aside, and his own. ^^‘on of Avitnoss on former occasion as to a debt 
title oil the lands establisheil, and in that suit to he proved by A., cannot be I’cad. 

examined a witness to proAm the bonafidcs of the Rf 8 Madd. 815 : Buck, 242. 

sale. I>. subsequently tiled a bill against B. and , Blendings and depositions and a decree in, a 
C., alleging that the sale was valid, but that the «ult (tlie same Avill being in issue) arc- 

price wais in part paid out- of the moneys AAdiich ‘'admissible, as sliewing the acts and knoAvledge 
belonged to D., and claiming a lien* to that Bie parties Avho had the same interests under 
extent upon the lands purchased. Finally C. die av ill as the plaintiff. Lo^'Um {Vimyn-nt') y,. 
filed a bill against B. and B. to set aside the sale {Pirl), 5 01. k F. 2()9. 


died a bill against B. and B. to set aside the sale 
in toto, on the ground of its being fraudulent 
and collusiA’e, and to establish the A^’cluntary 
settlement : — Hekl, tliat in the last-mentioned 
suit, upon an issue directed betAA^een I), and C., 


Examination in chancery may be usc<I before 
the delegates. Gargrare v. 1, 2 Ch. Ca. 250. 


suit, upon an issue direeted betAA^een I), and C., to Pedigree. j — XJpon the trial 

to try whetiier the purchase-money was boml respecting Blackacre, bcfcAvceiiA* 

fide paid, it Avas not competent to B. to use the ^ necessary for A. to pi'ove 

XI.. t , -r; ■ - that he AAms the IpoMtivn-O-A r^■P .si . a .-.-f-M-.-,.. 


<lepositions taken in the suit betAveon B. and C. 
Jlswjdin'yt^ v. Ptuimw, 1 Alyl, k C. 581. 

In a titlie suit by a Adcar, for small tithes, 
depositions of deceased Avitnesscs in an old suit. 


that he was the legitimate son'of B. ; A., after 
proving by other evidence that S. was his 
reputed fatlier, offered to give in evidence a depo- 
sition ma(,le by B. in a cause in chancery, insti- 
tuted by A. against G., in order to perpetuate 


by the rector, for the great tithes of the parish^ in order to perpetuate 

VA'ere received as evidence. Ward v. Pomfret, to the alleged fact disputed by C.,, 

5 Sim. 475 ; 2 L. J., Ch. 22. legitimate son of S., in which 

Answer purporting to be the answer of a he claimeil an estate in remainder in. 

minor by his mother and guardian, may be read ^ clainied in remaindei* 

against the mother in another cause where she T- ^Ictondant in, the ejectment, did not 

is defendant in her own capacity. PeasUu y, Jdaclmcre under either A. or C., the plain- 

2 Sch. & Lef. 84. tiff and defendant in the chancery suit :--I fold, 

by the judges, that according lo la,w the di'posi- 
When Action Dismissed,] — Depositions taken not be received^ iqion tljc ti'ial of 

on a bill of rcAnA’or, afterwards dismissed upon 

the ground tliat the party had no title to reviA^e 7 fatlier, in a inattcj' of pedi- 

cannot be read ; otherwise, if the bill had been Ga,s-r, 4 (hinp. -101 ; .M- It. B;, 

dismissed for want of equity merely. Baelthnm 

V, MiddUton, 1 Ch. Oa. 178; 8 Ch. Een. 39: i T^ *h 

2 Freem. 132. ^ i^oiiiniission.j-— Depositions taken under an old 


cause ^ on hearing is dismissed, because a devisee 
claiming as a purchaser, and not by repre.senta- 


V. WyHe, G Esp. 87. ■ j ./ 

The bill and answer need nut be jiroduccd. ///». 


tion, cannot revive, then the depositions cannot Kature of Interrogatories 1 
be read m any other cause, for there was no the issue at the trial lieimT"' 


no 1 the issue at the trial being "in which of the- 
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two (jouuncs 1hc locus iu quo was Bitiiated, an. 
cxciH])li lira, t ion of tlie deposiHons taken in an 
ancient suit to t)in‘pef ua.tc testimony, to which 
tlie plfiintitr and dehnidaut were privies, is 
adinissi ble evidence at the t rial, thon|;?h it appeared 
that, the in ferro.ij;’a. lories upon wliich the deposi* 
tions wet'(^ fra.iued were leading interrogatories, 
such as would iiot have been a.llo\ved to be put 
at Uks 1 rial. ]|d7/hn;/.s* v. 4 M. & fciS. 497. 

Parol Evidence of.] — A witness examined on 
the trial of a'n issneout of chancery, died ; a new 
trial was granted, and on the new trial parol 
evidon.ee was allowed to be given of what this 
witness had deposed on the former trial, not- 
'withstaiiding tliere was the usual order for read- 
ing the depositions in equity of such witnesses 
as hati died since the first trial. Tod v. Win- 
cMlmi (Bari'), 8 Car. .k P. 387. 

Producing Office Copies.] — On a reference to 
the master under a decree, all the evidence 
refei’i'cd to in the decree is before the master. 
Tliert'fore, a party who objects to the draft of the 
master’s report, on the ground that it is not 
warranted by the evidence, is not bound to pro- 
duce olliec copies of the <lc|.iositioiis ; but he 
ouglit previously to uotify to the master what 
parts of the evidence ho intends to rely upon. 
Wilson V. H7Z,s7>/q Lo Sim. 487; 11 Jiir. 840. 

8. P,ROC.EEDINaS IN COUNTY COURTS. 

Witness as to.] — The modern county courts 
are courts of record without recoK.ls, and the 
mode of proving wliat occur lud on a trial in one 
of those courts is, to ca.!! a person wh,o was 
present wlio can s])eaka.s to the }>articular matter 
of fact, Harmer v. Beayi^ 8 Car. k; K. 807. 

Clerk’s Books.] — But the clerk’s book, or a 
certified copy of entries from such, hook, is the 
best and. thoreiV,>rc the only evidence of pro- 
ceediim’s in a county court. Ilorf. v. Iloiditnd. 1 
Pk & P. 72. , 

. A minute of the proceedings of a county court, 
made by tlic clerk, pursuant to the County Coiiids 
Acts, is e,oiH*lusive evidence of tliem, even though 
tlie judge gives evidenee to the contrary. JDeiois 
v. llyletj, 2 L. M. cK: P. oU ; 11 C. B. 484 ; 20 
L. J.', o'. P. 204 : 15 Jur. 1159. 

Eecital on Writ.] — Goods liaving been seized 
under an execution upon a judgment in a county 
couj't against E., the iilaintitf, who claimed the 
goods uiuler an assignment which was void 
against creditors, brouglit an action against the 
baililfs of the coui,ity court for sncIi seizure, and, 
to pruv(‘ the tres]iasH, put in evidence tlie writ of 
execution, with the levy indorsed theremi. The 
writ reintt'd the judgment recovered in the 
county (‘oiirl '.--Held, tliat this was not siillicieiit 
evidence of the judgment to justify the bailiffs. 
WhUr V. Morris^ Jl C. B. 10J5 ; 21 L. J., C. P. 
185 ; B; dur. 500. 

Effect of Judgment .] — See County Court. 

4. PliOCEEDlNOS ll.EROfUil MAGISTRATES, 
a. Orders. 

Becitals in.] — Upon tlie trial of anindictment 
for disobeying an order of justices, the recital 
upon tjic face of the order of the facts giving the 
magistrates jurisilictiou is not evidence of the 


existence of such facts.- v. 2 M. & Ey. 

454 ; 8 B. k. 0. 489 ; 6 L. J. (o.s.) M. C. 118, 

Under 5 ifc6 Will. 4, c, 50, s. 78, an order of 
a justice, reciting that the plaintiff’s timber wa,s 
laid on the highway, and directing its removal, 
is conclusive to shew that the locus in (]uo was a 
highway ; so that the plaintiff, iu an action of 
trespass against the justice who made the order, 
cannot dispute his jurisdiction on Ihe groiirnl 
that the locus iu cpio was not a highway. Mould 
v. WiUiank% D. & M. 03 1 ; 5 Q. B. 109. 

As to Highway.] — An order of justices made 
under 84 Geo. 8, c. 04, in the form given in the 
appendix, dividing a highway lying in two 
parishes, by a transverse line, into two parts, and 
directing that they should be repaired by the two 
parishes respectively, is conclusive evidence, on 
ail indictment for the noTi-re})air of one of the 
parts, that it is iu the parish ordered to repair it. 
Ileq, V. JTlchVuu}, 7 Q. B. 880 ; 14 L. J., M. C. 
177 ; 9 Jur. 1075. 

Affiliation.] — An ordei* of aOiliation is admis- 
sible to contradict a witness who denies having 
been, present at the making of suchoi’der. If'lzf'- 
.son V. Little^ 5 IT. A .N. 472 : 29 Jv, J., Kx, 207 ; 8 
W. E. 420. 

b. Commitments and Convictions. 

Conclusive.] — A conviction by a justice* having 
competent jurisdiction, una])[Kn]oil againstand 
nnreversed, cannot, be controvtaaed in evidence* 
Baivurtt v. Foulk, 7 r>. C. 8*91 ; 1 1\'L k Ev. 
102 ; 0 L. J. (O.8.) M. 0. 41. 

So, in an action against two jastiees, for seizing 
and detaining a decked and registered vessel on 
the river Tliames, having gunjxnvdia' on board, 
under 2 Geo. 8, c. 28 : — Held, that tlie owner 
could not give evidence to shew that she was 
not a boat within the meaning of that statute. 
Jh'ittuin V. Xluuuird, 4 iMooii, 50; 1 Br. & ik 
482 ; Gow, 104 ; 21 E. K. 080. 

Action for disturbing a watercourse, which of 
right, ought to liow into the ]»laintiff’s close to 
irrigate it. Plea, a denial of tlie right. On the 
tilal it rqipcared that the watercourse was not 
ancient, but that the water had Oowed iu its 
present course for more tlian twenty years past 
the plaintiff’s close. Tlierc was evitience that 
during that period the plaintiff anti tliose under 
whom he claimed had been constantly- in the 
habit of drawing off the water to irrigate his close, 
and that the owners of the watercourse rosistecl 
it. On one occasion when jilaintiff’s servant 
drew off the ^vater he was summoned be,fore' 
a justice for so doing ; the plaiiititfs son, 
by his du'ectioii, attended ami <k*fentied the 
servant, and paid a line of one sliilling. The 
conviction was under a, local act, from which 
there was an appcal.^ The iihiinltff did not 
appeal. The conviction was tendered an<I 
rejected : — Held, improperly rejected, as the- 
conviction unappealed aga,inst was evidence of an 
ackiiowleclgment by the plaintiff: that the usage 
to draw off the water for inigat ion was not as of 
right. Baton v. Swausen Waterworks Co.^ 17 
Q. B. 267 ; 20 L. J., (,). B. 482 ; 15 Jur. (175. 

In what Actions.]-— Tf A. is convicted before a 
justice, on thecvidence of B., although B.ts name 
docs not appear on the conviction, lie cannot 
avail himself of it in any m'vil proceeding 
between him and A, . Smith v. JUmmem, l 
Gamp. 9. 
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So, if B. ami CJ. are conyictccl of a conspiracy 
on the proseciitioii of A., the conviction is not 
admissible evidence in an action afterwards 
brought against them by A. for the same con- 
spiracy. J{(i1h((iV(.ni V. Jnirroii\ 1 Camp. 151. 
And see Jhirdm. v. Jironmhif/, 1 Taunt. 520. 

The convict ioTi. of a person before a justice of 
the peace for obstructing officers^ in which the 
•evidence given is set out, cannot be given in i 
evidence to contradict W’hat is sworn by a witness ! 
at the trial as to what he swore before the justices, i 
V. Jloioe, « Esp. 124 ; 1 Gamp. 461. 

A coiivictioji by justices in rein is cvi<leuce as 
between strangers, though founded upon the 
•evidence of one of the parties wlio uses it. Damcn 
■V. Kest^ (> Car. 3h 167. 

Ill an action against a defemlaut for giving the 
plaintiff into custoi on a cha rge of stealing’ oysters 
from an oyster-bed Held, that the defendant 
-couhl not, for the purpose of proving bona tides 
on his part, give evidence of a prior conviction 
of a third jiarty for stealing oysters from the 
.same bed, such conviction not having come to 
the knowledge of the dcfeiuhint at tlie time of 
ills giving the plaintiff into custody. Tinmaft v. 

9 Ex. 764 : 2 C. L. 11. 542*'; 28 L. J., Ex 
238 ; 2 W. B. 418. 

When a plaintiff had been convicted under 
the Higliw-ay Act, 5 A <» Will. 4, c. 50, s. 69, of 
-erecting a building so as to encroach on a high- 
way, and which building tlie defendant, as 
-surveyor of the higliway, had })iilled down 
Helfl, that tlie conviction of the i)lamtiff under j 
that section justified tlie dofendaut, and was ‘ 
•conclusive as to the building being an encroacli- 
inent. Keanv v. lirffuolda, 2 Bl. 748 • 2 

€. L. E. 245 ; IS Jnr*. 242. 

Effect of Becitals in.] — Where, in a convic- 
tion, the summons is recited, such recital of it 
is evidence of the summons; but in an action 
:agaiiist tlie convicting magistrate for false 
imprisonment, the plaintiff* is entitled to give 
'evidence to shew that there was no summons, 
.3ind, if he sncceo<ls in <loing so, the conviction is 
bad. Mason v. Bn rites . 1 Car. A K. 200. 

-An examined copy 'of the magistrate’s con- 
wietion, reciting an information, is sutiicient 
proof of the information, dearth v. Gardener, 
.5 Car. A P. 38. 

Before Police Magistrate.] — A conviction 
'before a police magistrate can only be proved by 
’the production of the record of tlie coindction, or 
an examined coj>y of it. Hartley v. Ilhuhnarsh, 

1 -H. A E. 607 ; 35 L. J., M. C, 255 ; L. E. 1 C. ?! 
553 ; 12 Jnr. (K-.S.) 502 ; 14 L. T. 795 ; 14 W. E. 

.. 862 .' ' . 

Copy,] — Tbe 5 Geo. 4, c. 83, s. 17, requmes 
convictions before justices under the act to be 
tiled in ihe court of quarter sessions, and makes 
a copy of such conviction, signed by the clerk of 
the peace, evidence of the same,* At a petty 
sessions it was attem})tctl to prove a previous 
<3onviction of an offence umler 5 Geo. 4, c. 83, by 
the oath of the police and the production of the 
minute-book of the clerk of tlie court, containing 
ail entry of such conviction Held, that such 
evidence was insullicicnt. GUes v. Shwy, 13 W. E 
92;UL. T. 310. 

Warrant.]— A warrant of commitment is not 
evidence of the facts which are therein recited. 
BteA'.ims v. Clavh, 2 M. A Eob. 435 ; Car. A M. 509. | 


c. Depositions,; 

On another Charge.]-— -In order to prove ma]ic (3 
or motive against an accused, Cie (lepositjon of 
the deceased against liini, taktm before (die magis- 
trates on another fdiarge, and for wliieli iio was 
afterwards convicted, was tendm’t'd in evidmiety 
and it was admitted. Bey, w Jhiekinj, 13 (‘ox, 
C. 0. 293. 

Signing by Magistrates.] — Tt is not iK?e.essary 
that each deposition should be signed by tlie 
justice taking it ; and therefore whe.re a immber 
of depositions taken at the same hearing on 
several sheets of paper were fastened together 
and signed by the justice taking them once only 
at the end of all the depositions in the form given 
in schedule M. to the 11 A 12 Viet. c. 42, one of 
these depositions will be admissible .after the 
death of the witness making it. nlthougli no ])art. 
of it is on the sheet signed by the justiiaa Bry. 
V. Pa rite >\ 39 L. J., M.. 0. 60 L. R. 1 CA\ 225 ; 
21 L. 4’. 724 : 18 W. R. 353. S. ih, Bey. v. (drrtd. 
11 (‘ox, C. C. 322, 

Where, on a preliminary luairing of a. c.iise, the 
magistrate’s clerk hat I taktai down what a witness 
salt I, but neither witnt'ss nt>r magistrutt* signet! 
it: — Held, tliat what the witness saitl might bt^ 
provetl by any one who heartl him, without 
producing the clerk’s mite, deans v. ]Vheedon, 

2 M. A Eob. 486. 

In Writing.]— The court will not in tliti absence 
of ])0.sitive evidence presume that (‘xaminat itins 
before justices are not taken tlown in writing, st> 
as to let in parol evidence. Bnrsons v. Jlroien. 

3 Car. A K. 295. 

It is to be iiresiimetl, that what is statetl on oai h 
before a magistrate is taken tlown in writing; 
and, therefore, ])arol evidence t)f such a statement 
is not receivable, unless it is tirst shewn that it 
was not so taken down, Pldlllpsy. Wimljurn, 

4 Car. A P. 273. 

The rule, that a, written deposition, taken lu^ftire 
a magistrate, untler 7 Geo. 4. e. 64, s. 3, is the 
best evidence of the statement of the witness, is 
hot eoidine<l to tlie proeet^ding in Avhich the 
deposition is taken, but extends to all proeeiViings, 
civil as well as criminal, in which it is sought b) 
adduce the statement of the witness in evilienoo. 
Learh y. Shn^nwn, 5 M. A W. 309 ; 7 I). P. C, 13 ; 

3 Jur. 654. 

Evidence is admissible to add. to the examina- 
tion of a jiarty before a. magistrate, tliougii taken 
in writing. Venafra v. Johnson, 1 M. A Ibjb. 316. 

Party Alive.]— Whci-e a plaintiff claimed to 
hold land under A., and on a ])revious charge of 
malicious ti'espass on the land before the jietty 
sessions, ha<l called A. as a witiujss. who howenair 
disproved the tenure Meld, that the de]M>si1i(in 
of A. was ailmissiblc in evideiK.-e against the 
plai nt iff, although A. was a 1 i ve. ( He\\ 1 ladle //, 

3 P. A D. 4i>8 ; 11 A. A E. 807 ; 4 Jur. 483. 

Whether Party Present.]— In an aid ion by B. 
against A. for false itiqirisonment, A. pleaded a 
justitication tluit b. had been guilty of embezzle- 
ment. A, and his witnesses having ma<le the 
charge before a magistrate, depositions were 
taken in the hearing <jf B., and he made a state.- 
nient in answer Held, that these depositions 
and B.’s statement in answtu* were receivable, for 
A., as being mattei-s stateil in the hearing of B., 
to which he made an answer, but the depositions 
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%vei'e no proof of arty fact tliei-ein stated. Jimes 
V. MoD'rlh 1 Car. & K. 2{>(l. 

Party Bedriddea.]— "Wbere a prosecutrix in a 
case of felony is bcM [ridden, and there is no 
■])ro))ability that she will ever bo able to leave 
her house, die jmlge will admit her deposition 
before the ma,e:istrate as if slie were dead. Jltw 
V. h Car. k P. 17(5. 

, See further, Criminal Law. 

d. Statements of Parties. 

i'll an action of assault, wliat was said by 
Hie magisirate to the plaintiff at a previous 
investigation of the circumstances before him, 
cannot be received as evidence on the part of 
the defendant at the trial, unless it drew any 
observations in reply from tlic ])laiiit.iff. Ch'dd 
V. (iraee, 2 Oar. k P. 192. See Ed(lcn,\. ThornUoe, 
■() Jur., N. P. C. 2f)5. 

r>. Proceedings ix Other Courts. 

Decisions.] — On plea, stnitence in Ecelesiastieal 
Court, ox dirccto, in a matter properly cognizable 
there, is conclusive evidence wlierc the same 
matter comes in. question collaterally in a court 
of law oi* equity. Meudowr v. Klnurtim (Jhiehers) 
Ambl. 7r>(>.' ^ ‘ 

^ Sentence of Ecclesiastical Court lield admis- 
sible, but not conclusive evidence on ,nou-recon- 
eiiiation l-ietween husband and wife. Jiateman 
V. Boss {(k)uutess'), I Low, 227). 

Sentence in Ecclesiastical Court for fornica- 
tion. (Sic,, in a criminal way, not evidence against 
the issue; otherwise, if ‘on the point ol the 
marriage, and no collusion. Jtrtuv/istrord v. 
.Edwards, 2 Ves. 245. 

Infant defendants arc not precluded as to' 
<1 nest ion of bankruptcy by production of com- 
missiou, ike., thougli iio notice of iiitentiim to 
dispute has been given. Belt v. tErue//, 4 Madil. 

A. married B. by licence in 179S, during the 
time that the 2b (Ico. 2, c. 22, was in force. In 
1802 B. commenced a suit in the Ecclesiastical 
■Court against A. of nullity of marriage, on tlie 
.ground that slie was a minor at the tinie of the 
marriage, and tliat her father’s consent had not 
been, given. It was proved in the suit that A. 
was a minor, ami that her father was absent at 
the time of the marriage. A. sentence of nullit-y 
was pronounced in June. 1802. In May, 1802, 
0., the only chihl of tlic alleged marriage, was 
born. IT[)Oi_i an inquiry who was t].ie heii'at law 
/)1: A., 0. claiined to be sole heiress, and objected 
reception, as evidence, of tlie sentence of 
the Ecclesiastical Court, on the gnnvnd tliat it 
had been fraiidiilentJy and eoJlusively obtained 
In support of this case, C. in*oduced a boml, 
.given by A. in bsoi, for securing an annuity to 
11. tor her life for lier se])arate use, in which it 
was declared that it should remain good, not- 
withstanding a sentence of nullity of' marriage, 
and piodiieed a. witness to prove conversations 
between A. a, ml B. pi’cvionsly to the suit, in 
Mimdi they agreed that A. should give B. an 
annuity, and that legal [iroceedings to animl 
the marriage should be taken :--Held, that the 
sontcmec was not fraud uiently or collusively 
obtained, and was a,dinissi})ie in evidence. 

Corporation, 22 L. J,* 

A decree ot the court <)f (daims under stat, 
YOL. YI* ' . 
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11 & 12 AYill. 3, s. 2, c. 2 (Eng.), adjudicating 
upon laruls vested in an innocent person as 
charged with a rent, is not admissible in evidence, 
not being a matter within their jurisdiction ; 
and although the possession of the lands and 
rent has ever since gone in accordamte witli the 
decree, it does not render it mlmissihle. a,t least, 
without proving that it was known to the ])arties 
against whom it is produced, or tliose through 
whom they claim. BuUhi iArehhtshop') 'v, 
2Hmleston (^Lord), 12 Ir. Oh. K. 2rd. 

Pleadings.] — Personal answer of defendant to 
libel in Ecclesiastical Court, presei'ved among the 
records of the register, is admissible evidence in 
suit for tithes in exchequer, by jiarty claiming 
under same title as person whose answer it was. 
Taifhyr v. Coolt, 8 Price, 664. 

A man’s answer in the Spiritual Court inav be 
read against him in this court. MlldoHia v. 
Mildmay, 1 Vern. 52. 

Evidence— Court of Exchequer.]— Evidence 
taken ill the Court of Excheipier itiav be used 
between the same yiartics litigant in'ehancerv. 
Magrath v. Veltch, 1 Hog. 127. 

^ Court will not, on motion, order depositions in 
tithe cause in exchequer, to be reatl in a tithe 
cause in this court, against (.ither <)C(iupiers of 
land ill the same })arish, though olijects of both 
suits and the interest of part'ies were the same. 
(roodonough v. Alumg, 2 Him, tk H. -181, 

Office copies of depositions by liviTig iiersoiis 
in a tithe suit in the exchequer,* may be read in 
a similar suit of this (30urt, against anotlier 
dcfemlaut, wlio makes tlie same defence, on prt.)- 
liictioji of office copies ot the bill and iinsvT*r in 
the former suit, without anv ordeiv of this court 
for that purpose. \Vmhms\\ nroadhead, 1 Him, 
151; 5 L. J. (o.S.) Ch. 112. 

Court of Admiralty.]— Examination in 
the Admiralty Court used in the Ooui't of Chan- 
ceiy. Wathhis v. Fursland, Tot hill, 192. 

— - Bankruptcy.]— The notes of the evidmice 
or .a bankrupt taken at his ].)ublie exainiiiatiou 
are not evidence against him in an action to 
which he is a party in a representative capacity. 
A77/.-’.y Brnstee v. Huntiug, 66 L. J., n ]i r.rJ ‘ 
[1897] 2 Q. B. 19 ; 76 L. T. 742 ; 45 \V. 11. 577 
— C. A. 

The proceedings under a commission, of bank- 
riqitcy, superseded, ordered to be prodmuM at 
the hearing of a cause, in the Court of Chancery 
111 .Ireland, with ii view to evirlence, from the 
banki upt iS examination, but not of e’.ourHe 
Jknial, Ex- parte, 11 Ves. 557. 

1 Liintiff bad been examined in a, bankrtipt<*y 
and defendant in his answer refcrreil to the 
exaniination, as Inconsistent with tlie hid of the 
plaintiif, who gave evidence in the suit hut was 
not cross-examined. Htatement in hmknmtoy 
which was neither an admission nor a. eonfiNssion 
admitted as evidence at the hearing Baris v 
Eobhtso?i^bW,JLG7:ii. / v. 

The examination of the assignee hefore tdie 
commissioner as to the sale of tlie property, was 
permitted to be read as evidence of tho assi<->'n(»(»’i .5 
misconduct, although petition di<l not pray a 
resale. Turrlll, Ex -parte, 2 Deae. ck C 246 ^ 

An order of course may be made, under Con- 
solidated 0,r<lcr AIX. r. 4, to rea<l, at; the hear- 
ing of a cause, ^ proceedings .in liankruptev, 
including depositions. Lake v. .Pel deg L R ‘ ! 

,E ,p 172 ; 11 Jur. (x.s.) 1012. 




675 


EVIDENCE — Domine^itary Evidenee. 


Court of Council of York.] — Depositions 
ijikcaj ill Court of Council of York not allowable 
in chancery. v. Arnndd (Countm), Hob. 

112. also Fiddeh'iX. Whudwder {liidtoi))^ 

I Barnard, i\. B. 223. 

Ik'posii ions taken without bill or answer, not 
allowabl .0 in chaiRsory. lb. 

Star Chamber.] — negations and admis- 
sions made in tlie course ot! arbitrary proceedings 
in the Star Ghauibcr, and treaty for a eouipromise 
against its tlecrec, as well as before the- House of 
Ooiunions, in an attempt to be relieved from the 
judgment of that court, W'cre not to inflneiice 
hie coui't of ccjuity. dlunners' Co. v. Irhh 
Sorhff/, 7 Beav. 59.3. And see S. CL 1 Myl. & C, 
1G2. Affirmed, 12 Cl. cS: F. 42.5 ; 1) Jur. i043, 

Chancery of Lancaster.] — Ai\ order of 

<jourse, lo read, in a suit, eviilenec taken in a suit 
between tlie same parties in the (dianeery Court 
of Laiuaister, discharged as irregnlnr. S(vph(:ni<o% 
V. Ifmuf. li. 11. 2 Kq. 303 ; 12 dur. (N.s.) 428 ; 
14 h. T; 132 : 14 W. \l. 788. 

4’lie riglit course in such a cas(‘ is to prove that 
the issue is tlie same by ])roduction of Hie bill 
and answer, and the depositions eaii llicn lie read 
wit) lout an order. Ih. 

Evidence before Extinct Court.] — ^^Where there 
had been a<lecree of one of the extinct courts, 
and d(‘positjons taken in. the cause in which such, 
decn'.e was niad<‘, the court held tliat tlicse depo- 
sitions could, not Ijg used iu evidence in a cause 
ill tliis ('oiirt (the c.ourt for matrimonial causes) 
except s«i far as they were cin].»odied in. tlie 
dectH‘e and thcrcbire part of tlui proei'ediiigs of a 
court, and tloeiiinonts of ajmblic nature of which 
this court would receive in evidence a certified, 
copy. L’nizee v. Llnzee^ 29 L. J., P. 128. 

Order to Eead.] — It is not necessary or proper 
to obtain an order of course to read in a. cause 
depositions taken in a,notber court, if they can 
be .made evidence in the ordinary wav. Alio a. v. 
Bimoett, ,L. E. 0 Eq, .522 ; 1(> W. E. io75. 


6. Inquisitions. 

Lunacy.] — Where, to an action against execu- 
tors on the bond of their testator, they pleaded 
non est factum, and set up lunacy as a defence, 
an impiisition taken under a commission of 
lunacy against the testator after the execution 
of the bond, tiuding that he had been a lunatic 
from a day antecedent to that, without any lucid 
interval, is admissible. FcvvUler v. ^SV7/.', 3 Camp. 
127; 13 E. E. 771. 

An inquisition of lunacy is always admitted to 
be read, but is not conclusive evidence, for you 
may traverse it. SevfjeMni v. Sealift 2 Atk. 412 ; 
9 Mod. 370. 

An inquisition of lunacy is not conclusive 
evidence of the precise date at which the lunacy 
commenced. Bnidbury^ Kx irntte, Walden^ In 
re, Mont, k Q. 62.5 : 4 Deac. 2U2 ; 9 L. J., Bk. 7 ; 
3 Jur. 1108. 

Irish Inquisition,] — Where an order in 

lunacy has been made in Ireland by the court 
having jurisdiction for that purpose, anil a 
transm'ipt of the record has, under the provisions 
of s. 52 of the Lunacy Eegulation Act, 1853, been 
transmitted to this country, the English court 
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rnust treat the ordi'r ns a himling order, and ha,s 
no jurisdiet-ion to entertain an applicaiion eitlim.’ 
for the pniqinse of setting aside the prociM'dings. 
in Irelaiul, or for a. siqiersi'df'as. Any siu'h 
a])]di<.*a.tion nmst be made to tlai (‘oiirt wlhe.b 
originalh’" made the order. Talhof, In re, oi 

L. J., Cli. 360 ; 20 Ch. D. 269 ; 45 iv. T. 7:U) ; 30 
W. li. 386~-C. A. 

Whether Production of Commission necessary.] 
— An old iiKiiiisition post mortem, nia.y bo r(-ad. 
in evideiK'e, Avilhoiit producing the i‘onmiission 
upon which it issued: but it is necessary to 
])rovc that such a commission did actually is'^nc, 
but which may be done viva, voce. Anderton v, 
Mafjainlcij, 3 Bro. P. C. 588. 

Ownership.]— A document from tlie ftourt of 
Exchequer, [uirporting to be an. extent of th’own 
lands, and pursuing 1 he directions of the 4 Ikhv. 1, 
stat. 1, may he given in. evitlein'c without; 
pmdueing tlie caninuission, oi’ tlu* authority 
uialer wiiieli it was taken. Ihore v. Ilrenlon^ 3 

M. & Ey. 164: 8 B. cV C. 7 !7. 

An in(|uisii ion iiuulo by a. slu'riirs jury i<> 
asiicrtain to whom llu'. [U'operty of goixls taken 
undiM' a li. fa. bi'longs, though found iu fav«)urof 
A., is not atlrnissilde in trovin* for tlui goods, 
Vu'tuight hv A. againsi the sheritf. Lnfkoio v. 
IJuiilrr, 2 IL P>1. 4:57. 

in an ac-tion against a shei’ilf for a. hdse return, 
of iiiilia boiia, ail iiuiuisition taken i>y him to^ 
ascei’tahi the priiperty of the goods taken under 
tlie li. fa..., finding them to be the propta'ty of a 
tliii'd ])erson, not of the il(‘feiuta.nt in tlu' i'xe<*u- 
lion, is not- atiniissible for the slieritl'. Closnop v, 
Pole, 3 M. cV 8. 175. 

Bamages.] — A horsi* having E'en killed by 
falling down an old shaft, of a mine which laid, 
not lieen sulVii'iently eovi'red ovei“, tin; owner of 
the lau’se charged a jierson who was in the 
]>ossehsioii of a. mine near to the spot with being 
also in possession of tha,t sluift. I’he hit ter denied 
that the shaft wa,s his, hut suiil tiiut if a, miueFs. 
jury weri' cu-Ued, ami tliat iliey should say iluit 
the shaft was his, he would ]>ay for tlie liovse. A 
miner's jury was aceordingiy called, and they 
found in writing lluit the shaft was his : — Ileldj 
that tliis tiuding of the jury, coiipli'd with his 
declaration, was adinissibie against him in au 
action to recover (‘oiiqiensation for the loss of 
the horse. Sijhmtf v. White, 1 M. A: AV. 435; 2 
Gale, 6S ; 1 Tyr. k G. 746 ; 5 L. J., Ex. If .5. 

Liability to Eepair.] — On an indictment for 
non-repair of .Kelhani .Bridge, ralione tenurie, 
tlie defendants tendered in c'vidmiei* a, rc'e.ord 
tmnp. .18 Kdw. 3, setting oaf a. presentment of 
tlie Bishop of Liiu'obi f<a* noi repairing the 
bridge; tha.t the indictment was rt'iuoved^ by 
certiorari, and a-t the trial tlie tiuding of tlu' jury 
was, tliat the lasliop w'as not. liable to <{o the 
repairs, aiul tliat the jury was ignorant who was 
liable lo do them; that the bridge had been 
constructed sixty years, and had bi'c.n rt'paired 
from the alms f»f tlie. men jiassing ovi'r it. It also- 
ap])ea,red that a grant of pontage to the mini of 
Ketluim was also issued from thi* crown, upon 
the ground that it had Ixjeri found by inquest 
tbaf no one was liable to repair the bridge : — * 
Held, that t]iesi> doeununils w(*re adniLssibie* 
lie(f, V. dnfton, 3 N. k .P. 569 ; 8 A, If, 516 ; I 
W.‘ W. k H. 525 ; 7 B. J., Q, B. 205. 
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Tolls.]— Ill ail aerion by the lessee of a cor- 

])ornfion ior foli traverse for a wag'gon, aiul a 
iDarketi foil i‘oi> cattle, an infornintiou quo war- 
ranto by tlie attoi'iiey “general of Qneeu EUzabeth 
against the cor[ioi‘a.tion, in rcsjjoct of the customs 
they claiiijcd and used, is not receivable, as it 
does not a|)])enr that it was [nosecutcil, such an 
iniontiation, like an indictment, not being 
evidence, unle.ss there is the iinding of a juiw 
upon it. Ltftirum v. Lovell, 6 Car. &‘p. 437, 

Where Evidence lost.]— A report of the 
mastcu' tinding a particular .fact, will not be 
orderetl to ho read as evidence in another suit 
relating to ^the same matter, but between 
ditxerent [larties, tliougli the evidence, by which 
tiiat tact wa^i fonnerly jjroved, has been since 
lost. 3Ia?/.U y. Jlence, 3 L. J. (o.S.) Ch. 42. 


0 . LTUEn JJoruj/iLvrs. 

1. Letters. 
a. Bate- - ■ 

Effect of.j — The date of a letter is evidence 
against the writer tliat it was written wJiere 
dated. Aoo/i.. 2 Chit. 134. 

.The date a letter bears is }mma. facie its true 
date. Eofez v. Llomij), 2 Ex. 191. y. P., 

Y, Okooe/itx, 19 L. J.. Q. B. 435. 

Qiitere, whetlier the (late a letter bears is 'prinia 
rac.ie its true date. Eatler v. Jlaunh'iuTiuft 
(T heomt'), 7 'f-I. L. Cas. t>33. 

A letter ^\^ill be prosvimed to liave been, written 
on tlio day mi wliieh it liears date. Ooorime d. 
iiffZrr V. jrdhnre, 3 L. J., Ex. 209 : 2 M. W 

Post-mark.] The date in the post rnarkuj.)on a 
letter is prima^ facie evidenee that such letter 
existed at the time ot that (iatc ; but it is neees- 
saiy to j'lrove lliat the letter bears tlic genuine 
post-mark used }jy tlie particular post-otliec 
whose stain]) it purports to bear at the 
tune. Fief (.Lev v. Bra(hhjl, 3 ytark. (1 4 ; 23 
B. 11. 75S. 

The post-office mark is not coriclusive of 
the time when a letter is posted. Stocltoi v. 
(Mlhi or CoIUm, 7 21. &; W. ol.") ; 9 Car.& P. 053. 

But if a^letler containing a libel has the post- 
mark on it, this is jtrima facie evidence of its 
.having been })u]dished. Slnj/Iei/ v. Todhvntcr. 

P.p^80. S. P., Waree/i v. 117/ ryot, 1 C.i 
21. ic K. 150 ; 4 Tyr. 850. 

Seuible. if the post-mark of a letter is given in 
evideiice, it ought to ])e proved, either by'persons 
trom the jiost-offiee, or hy persons who are in tiie 
receiving let I'ci’s from the ])ost-officc 
v. J/oulLsfroyt/t., IG 21. A W. 124 : IG 
L. J., .Ex. 49. 

A <Iate ol a letter varying fi’oni the post-mai’k, 
It was objected that the post-mark could only be 
proved to be genuine by calling the person from 
tiiejKist-offiee who im})resscd' the .letter; on 
wbieli the judge offiered to stay the cause till the 
arrival ot such clerk. But the jur\^ found the 
post-mark gemiine without his being called. The 
emurt refuse<l to disturb the verdfet. JMev v 
LUl, o Bing. 299 ; 2 21. & P. 534 ; 7 L. J. (6.S.) 

I he |,)ost -office marks, ii i towm or country, proved 
to be such, are evidence that the letters ou which 
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they are were in the office to which tliose marks 
belong, at the time those marks specify. F.e:e v. 
Mmner, E. & B. 2G4 ; 15 B. B. 741. 

b. Posting- and Delivering. 

Posting — Effect on Contracts.] — Ih,'oof of the 
posting of several letters at shccossive ({ales 
is not conclusive of any of them ha\'ing lieen 
received at the address at wliiidi tliey were 
flirected. HeldjjatliLi Cane, Con.dantino2)le (md 
Ale,e.an(lr'Ui Iloteh Co., In re, 40 L. J,, Ch. 
39 ; L. B. 11 Eq. S6 ; 23 L. T. 834 ; 19 W. b! 
219. 

A proposed contract is not binding on tlic pro- 
poser until its acceptance by the <.)tlicr party has 
been communicated to him, ‘and. posting a letter 
communicating the acceptance to iiiin, is not 
sufficient to make it binding on him if iie does not 
in fact receive the Icttei*. Frifldt ttndAmeriean 
Teletjyaph Co, v, Cohon, 40 L. d., Ex. 97 ; L. B, 
G Ex. 108; 23 E, T. 8()8. Jiut eee folloioing 
aafies. " ' 

_ The ilcfendant a])])lied. for shares in the jdain- ; 
tiff company. The company allotted the sliaros 
to the detendaut and. duly addrcsseiL to him and 
postol a letter containiiig the notice of allotment, 
but the letter never was receivetl lyy Idm : — Held, 
by Baggallny and Thesiger, L.JJ., Bramwe]], L.J., 
dissenting, tliat the defendant wns a share! lolder. 
Fritirh and Arne rkoin Telegraph Co. y. Clolson 
(sii|.)ra), ovei’rnled. f Lon toehold .13 re /jatn ranee 
Co. V. Grant. 48 L. J., Ex. 577 ; 4 Ex. 1). 21 G ; 
4:1 L. T. 298 ; 27 W. B. 85S--(J. A. 

A contract is (.‘omphMo when a letter has been 
posted acee})ting an o.ffei' which can !>e aeirepied 
by letter so sent. Imperial Land ({>. of 
Marneillen, In re, //t/rr/.v’.v Ctue, 41 E. 

Ch. G21 ; L. B. 7 Oh. 587; 2G L. T. 78] ; 20 
W. B. G90. 

A company being in course of formation, T., 
in 2Iarcli, hSGG, sent a written a]»plica,tion for 
shares, giving an imperfect midress. Siiares 
were allotted to him, and notice of tlu» allot-, ment 
t)Ostcd on tlie IGth of 21arch to the address given 
on Ids api)lica.tion. This should have reached 
him on the 17t]i, but owing to this nd<h'e,ss being 
imperfect, it (lid not reach him at all. Another 
letter was posted on the 20th, wliich reached him 
on the 21 St. On tlie 2 OH 1 he posted a letter to 
revoke Ids ap])lication for shares Held, that as 
tlic notice of the 1 Gth would have reached him but 
for Iris giving a wrong address, its being posted 
must be taken as go(')d notice to him, ami.' that his 
revocation, was too Lite. Imperial land Co. (if 
dfarselllen, In re, TowtmtHVn Case. 41 If. ,h, Ch. 
198 ; L. B. 13 Kq. 148 ; 25 L. T. G92 ; 20 W. b] 
1G4, 

AVlieu a person, has applied for shares, and 
they have been allotted to him, and noii(‘c of the 
allotment has been posted to and reeeiv<*d by the 
allottee, the date at which the coutra<!t. to^^tako 
the shares is conqdctod is tlie time of the post> 
ing the notice : and if the allottee sets up a 
revocation, he must prove that the letter of revo- 
cation was posted before the notice of allotment. 
II). 

When an application for shares in a company 
has been sent by post, tlie contract, to take shares 
is complete and binding from the moment that 
the letter announcing the allotment is put into 
the post, whether such letter subsefpientlj 
1 caches the allottee or not. Imperial land Co, 
(f JIarselUes, In re, Wall's Case, 42 b. 4. Oh 
372 ; h, B. 15 Eq. 18. ’ 
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On ihe 28ih June, 3878, M. H. 3>y deed fi^rccd 
i-o uswij^u for value a policy, effect ed witli tlie 
lU'liaiitH; Assurance Society oji his o^xn life, to 
Ids fatiier, wlio, on the same day, by a separate 
deed nssifxiuHl it to D. by way of e.(|uitable 
morifjjaiU'e to secure a present loan and future 
ad'va,n(;es. The parties w(n*c all resident in 
Ireland, and a. niemorandimi at foot of the 
policy which had been issued from the Dublin 
Inanrh otlicc, directed that notice of assignments 
siioiihl be given at the head office in London. 
Imnua I lately upon the execution of the deeds of 
the 28tb el line, D. prepared a formal notice of 
the assignment to the father, in whose name and 
at whose request it was signed by him and 
addressed and posted in Dublin to B., the 
society’s secretary at the London office. M. H., 
the son, was adjudicated a bankrupt in January, 
1874, and died in the following August, when 
his assignees in bankruptcy gave notice to the 
London office, and claimed the proceeds of the 
policy as having been in his order or disposition 
at the time of his adjudication, B. deposing 
that D.’s notice had never reached the Loudon 
office ; — Held, per Ball, that the notice. Iniving 

beoi duly posted, must be presumed to luive 
reached its tlestiuatiiou ; and, pi‘,r Christian, L.J., 
that. irrespective].y of the (luestion whether the 
notice was actually received at the officii, the 
■mere posting of it was effectual to prevent the 
policy from being in the order or ilisposition of 
the bankrupt at the date of his bjinkruptcy by 
, the consent and permission the true owmir 
within the meaning of the Irish Bankrupt and 
Insolvent Act, 18J7 (20 .k 21 Viet. e. (‘>0), s. 318. 
'Hicheiji In re, 10 Ir. E. Eq. 117. 

Withdrawal before Acceptance.] — An offer in 
writing for the sale of rtial estate, giving time 
for the acceptance of the oiler, cannot be con- 
verted into a binding contrac.t, if at any time 
Ijefore aece})tancc the t)erson to whom the offer is 
made becomes aware of its withdrawal, altln)ugh 
formal notice of such withdmwal may not be 
given to him. Dielthmui v. Dothh, 45 L. J,, 
Oh. 777 ; 2 Ch. D, 408 ; 84 L. T. 607 ; 24 W. E. 
504— C. A. 

The defendants oifered goods to the ])lai nt iff s 
by a letter posted on the 1st of October ; the 
t)lanitiifs received the oifer on the 13 th, and 
acccptecl it by telegram on the same flay, and 
by letter on the 15th. On the 8th of October 
the defendants posted to the plaintiffs a letter 
wit h< [rawing the offer. Tins letter reached tlie 
plain tills on the 20tli Held, by Liiidley, J.. 
that the withdrawal was inoperative, a com- 
, plete contract binding both parties having been 
entered into on the llth of October when tlie 
plaintiffs accejited the offer of the 1st, which 
thej” ha.d no reason to suppose was withdrawn, 
Bnpie V. Van Tienhoren, 4i) Tj. J., C. i\ 81G ; 
5 0. B. D. 844 ; 42 L. T. 871 ; 44 J. P. 667. 

Eevocation of Offer, when Effective.] — Tire 
<lefcndant, being possessed of warrants fur iron, 
wrote from London to the plaintiffs at Middles- 
borough, asking whether they could get him an 
offer for the warinnts. Further coiTcs[iondcnce 
ensued, ami ultimately the defendant wrote to 
the plaintiffs fixing 4Es‘. per ton, nett cash, as the 
lowest ]>rico at which he could sell, and stating 
that be would hold the offer open till the tV>i- 
lowing M<niday. The [daintiffs on the Monday 
morning at 8.42 telegraphed to the defendant : 

Please wire whether you would accept forty 


for delivery over two months, or if not. loug(‘st 
limit you could give.” I’lc' <lcrt‘n<l:iHt stmt, no 
answei’ to this telegrani, niid aftt'r its n*c(Mpt on 
tlie same day he sold tlie warrants, ami at ! .25 p.iu, 
telegraphed' to [ilaintitfs lliat iu* had dom‘^ so. 
Before the arrival of liis tclcgrami to ilnit clhmt, 
tlie jilaintiifs liaving at I p.in. fouml a, purchasin’ 
for the iron, sent a telegram a.t 1.81 ]i.m. to tiic. 
defendant stating that they had secured ^ his 
price. The tlefem hint I'efused to deliviu* tlui iron, 
and thereupon the plaintiffs lumughi a,n m-.tion 
against him for non-delivery then.’of. The jury 
found at the trial that the relation between the 
])arties was that of buyer ami seller, not^ of 
principal and agent. The state of the ii'im 
market wa^ very unsettled at the time ol the 
tran.saction, and it was impossible to foresee when 
the plaintiffs’ telegram was sent at i).42 a.in.huw 
prices would range during tlie day: — Hehi, by 
Lush, J., that under the eircumsta,nces tlie 
plaintiffs telegram at 8.12 ought not to be 
construed as a rejection of tlie <lefeiidaut’s offer, 
)>ut merely as an im|uiry whether lu‘. wouhl 
modify tlie terms of it, and that, altlunigh tii(‘ 
ilebaidaiit was at liberty to revoke his oiler 
before the close of tlic day on Monday, such 
rcvi^cation was not ethmtual until it ri’aclied the 
plaintiffs; conswjucntly the (Kffendant s offer 
was still open when tlu; plaintiifs aecepte'il it, 
and the action was, tliercfore, maintainaido. 
CooJfe V. 0.eleif (8 Term Ee}). (558) discussed. 
Sfece/mm v. J/eLenn, 18 L. »h, Q. B. 7(H : 5 
q. B. D. 816 ; 42 L. T. 887 ; 28 W. 11. tH6. 

A letter making an offer, adding, -simd a 
ixqjy ])y return of post,” is eonditioiuil, and iloes 
not constitute a contraejt in the aiisetiei' of a 
reply; and the subject of the letter laiving been 
sent to, hut not actually riiccived by, tlu^ ddeu- 
(hint: — Held, no tlelivery to liiui. Kirhi/ v. 
Treffer, 1 F. & F. 514. 

If a person who receives a letter eontaiuing 
the terms of a proposed agreenumt writes an 
answer reciting those, terms, ami declaring his 
acce[)tance of them, he cannot, in amy wa.y, vary 
the effect of them without <lisTim‘tly enlling tlic 
attention of the party making tlic offer to ihe 
fact of his tlesire to ilo so. JCm/if-'ih (tnd Fmrhjn 
Credit Co. v. Ardilui, B) L. J., Ex. 108 ; L. H, 5 
H. L. 61. 

Beclaiming after Posting.] — A banker at 
Lyons posted a letter containing bills of ex- 
change to D. in London, but before tlie departure 
of the mail he received a telogram from D., 
telling him to remit nothing. The banker 
accordingly sent to the [lost-office to reclaim Ids 
letter, whieJi by the regulation of the .French 
post-officc he was entitied to do on complying 
with certain foianalit ies. r»y inlsiakc llic. for- 
malities were not observed, am! tin* letter was 
I forwarded to its desi inal iiui. In 1 lu‘ nu'anl iim; 
D. ha<t tiled a ])etition for Ji({uida,t ion : — lidd, 
that the j)r()perty in the bills did not puss to tlic 
trustee. Cot(\ A\r pnrte, JJecr.:e. hi re. 18 L. J., 
Bk. 18: L. E. 8 Ch. 27; 28 ' E. T. ' 588 ; 22 
W. R. 88. 

Posting within Jurisdiction.] — The dcrcmlaut 
])o.sted a letter at a pfjSt.-otlKui within the juris- 
diction of the Lord Mayor’s Lonrt of i,iOiid()u 
addressed to and ivceiveil by the jilaintiff out- 
side, the jurisdiction. 'rids letter contahietl the 
following order : i Mease send in at om’C (to 
office for us to pack) four hundredweight old 
brown Windsor soap.” The plaiiitiif di<l not 
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re])1y accepting the offer. ]->at sent the goods 
ordered to the defendant’s office within the jnris- 
diction : — Held, that the contract was made 
Avithin the jurisdiction, and that the posting of 
the order Arithin the jurisdiction Avas the 
inakiiig of the offer AviHiin, and the delivery of 
the goods within, the acceptance of the offer 
AAdthin. Tiajloi* v. Jonea, L. J.. G. 1\ 110 ; 1 
G. P. I). S7 ML. T. 13L 

Proof of Posting,] — To proA^e the sending of a 
lette)' by the ])lamtiff to the defendant, a clerk 
of tl'ie ])laintiff: deposed that he made up the 
letters of Avhich thisAvas one, and placed them in 
a box in the room Avherc he sat, and that the 
public })ostman iuAnriably called eYQiy day and 
took the letters from that box : — Held, that such 
{ieliA^ery to the ])Ostman aa'us evidence for the 
jury that the letters had g(Uie to the po.st-ofiicc. 
\Simpeh V. (ilarhott, 7 Q.ll. 846 ; 14 L. J., Q. B. 
368 ; h Jiir. 939. 

To prove the posting of letters, the party whose 
duty it Avas to post them sliould be called. 
Irohnid V. 1 F. <S: F. 240. 

A letter allowed to be proved Avhich had been 
given to a servant to be postetl Avitlioiit any direct 
CAddcnce that it had been poste<l or inceived, it 
being shewn that at the time at wliich, if posted, 
it Avould have arrived, a letter did roach the 
house to Avhich it liad been addressed. Smith v. 
O,d)oni, 1 F. A F. 2(i7. 

An agreement to employ the i>laintiff: in a 
particxdar capacity cannot be inferred from the 
direction upon a. letter addressed by the defen- 
dant to the plaintiff in that cha,raeter, the letter 
itself relating to tlie quantum of salary only. 
Chiodi V. nV/Z/UAv, 1 Sta,rk. 335 ; 18 H. Ih 777. * 

A witness produced a copy of a letter AAdiich 
he said was made by hitn, and he sAvore that he 
should in the ordinary course of luisiness have 
posted the original; — Held, that this was 
eviflenco of posting, and tliat, the original not 
being produced, the copy Avas goxxl secondary 
evidence. TrotUr v. Maclvan, 13 Oh. D. 574 ; 
42 L. T, ns ; 28 W. 11. 244. 

Neither ]:)roof of an entry made by a deceased 
])er.son in the oi-dinary conrso of business in a 
postage-book of a lette]* to bo posted, nor pi'oof of 
possession by the deceased person fo.r the pur- 
pose of jjosting, is sufficient evidence of postage. 
llmdand^i v. /> Vccvhl, 1 Gab. & E. 10. 

Presumption.] — Proof of the })osting of a 
letter is not eonciusiA'o as to its arrival, lleid- 
path\^ (d,su\ 40 L. J., Gh. 39 ; L. 11. 11 ,Eq. 86 ; 
23 L. T’. 834 ; 19 W. H. 219. Jlnt see mses supra. 

And fiee. Contract. 


c. Contents. 

Admissibility.] — An Irish raihvay company 
<:ontrae.led with the phiintitf to carry certain 
pigs from a station in Irehiud through to London, 
part of the journey being performed on the 
London and North-WT'stern ilailway. In an 
action against the Irisli company for bi'cach of 
coiiti'act in failing to carry the pigs to Loudon 
Avit hill, a reasonable time, a letter from L T., an 
agent of tlie London and North-Westerji Hall- 
way Company, to the plaintiff, Avas admitted in 
evidence, subjec*.t to the defendants’ objection, 
which stated : “ Mr. S.” [the defimdants’ truflic 
manager] ‘‘AAwites that the pigs ai'rivcil at Dub- 
lin on the 29th of October, but as the company” 
[the defendants] “only advised us about half-an- 


hour before they arrived, and having more on 
hand than could be shipped that day, tliey were 
not sent forAAmrd until the 30th of 'October ” : — 
Held, first, that the letter Awas properly re<‘.eived, 
although the written doeumciit to which it 
referred Avas not protluced ; secondly, that the 
letter was evidence of unimsonable delay in the 
carriage. Ruddy y. Midland G. IIT i<b/., 8 L. K., 
Ir. 224. 

AVhcii the object was to pi'ove a claim of 
transaction terminating in fi’aud, on the part of 
the agent, a letter AATitten b}" him containing a 
contract, AAffiich aa'Us a link in llie chain, was held 
admissible evidence ; so that the agent’s vu’va 
A^oce testimonv aaus dispensable. IrruKf v. 
Motley. 9 L. J.^Cens.) . C. P. Ul ; 7 Bing. 543 ; 5 
M. & P. 380. 

Tliough a letter found upon a pi'isoner may be 
I’ead, it is no evidence of the facts it states, they 
must be proved by other eAudeiice. Re;e y, 
Plumer^ H. A H. 264 ; 15 H. H. 741. 

Inclosure.] — A letter inclosing a note may be 
read in evidence a.s a deehiration accompanying 
an act to sliew tVvi* AAdiat purpose the note was 
scut. Hr nee y. liurhj^ 1 Stark. 23. 

In an action for goods sold and delivered, the 
(question, turned upon whether a. piecci of clotb 
had been returned by the defendant to the 
plaintiff. Tlie proiluction of a note by the defen- 
dant, ill Avliieli the plaintiff re<{u<.‘sted him to 
return the piece, is priina facie evidence to shcAV 
that the piece has been returned,. Shepherd A^ 
Currie. 1 Stark. 454. 

A post-office mark of double jiostage })a,id on 
letter, is not of itself evidence that the letter 
contained an inelosure. Re,r v. Plumer, U. & H. 
204 ; 15 H. H. 741. 

Indorsement.] — .In an action Ijv the assignee 
of an insolvent, a letter Avritten by the defen- 
dant Avas given in evidence ; on the back of it 
somelhing had been written by tlie inso]\nmt ; — 
Held, that the defendant’s counsel Avas entitled 
to haA'C that read. JJaylelsh y. JJodd^ 5 Car. & P. 
238. 

Secondary Evidence.] — After notice to pro<luee 
a letter Avritten Iw the plaintiff to the defeudaut, 
].)arol evidence of its contents may ]}e given by 
any one who recollects the contents, although it 
is ill the plaintiffs poAver to |u*oduce Ihe clerk 
Avho Avrote the letter. Llelman y. Poole.y^ 1 
Stark. H)7 ; 18 K. H. 756, 

But in such case the contents cannot be proved 
by the product jon. of a copy of tlie origimd copy. 
II). . . ' 

d. Putting* in and Heading*. 

Purpose.] — A party has a right to call for and 
haAm read a letter making a demand on the otlier 
party, for the purpose of proving tlie demand, 
though the counsel for the ot tier party otTers to 
admit the tlemand. The stat(‘ment of facts in 
such letter is not evklence of the ra<.*ts, hut only 
of their having been communii'ated to the otber 
side. Whlthead y. Seott^ 1 M. .Hoi). 2. 

In AAdiat cases equity Avili allow let lers to lie 
reach as ev.i.dence. Moutyomerle. v. d/L-6Vni., 9 
Mod. 365. 

Wlietlier letters Avritten liy the (lefyiidant, 
against Avliom a bill Avas filed to set aside a dcecl 
for fraud, after the exc'cutitni of tlie deed, could 
be rec.!eived as evidence of a fraudidcait intention 
In executing it, Mlenhinsopp v. Jilenhlusopp. 19 
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Lettm fuhlrcsscd to a tcHtutor whose conv ' letter ai^^ainsl prejudaMpo Hu' plaint iiTV; 

])ctcTic;j was the question in issue by persons well legal andotlu'r rights, was not allnwnd to he used 
iictjuainted with him hi his litefime, and in by the dcteialant as t'videina' For an y purfHtsc of 
whieh letters ho was addressed as a sane and Ids <leiVno(‘. Ptuieork v. llurpn'. Wh l(. inih 
oompotent persoiijare not admissible in evidence, 'Hie <lefc‘ndanl being sued on a hill of oxehangv. 
unless it can be proved that, the testator himself dra,wn and hidorst'd hy liiin, wroie to the plaiit- 
dcalv, with the letters, or did some act in refer' tiifs attorney in i\ letic'r headed ’'Wiihoul pre- 
eiice oj* relation to them. 'IVrlfjkt v, 7ht7t(n}t,2 judioe,” as follows: ■* { luiver had any noti<'e of 
dnr. 401. dishonour of tins hill, but, if the <!<'ht will lie 

.accepted without costs, I do not want, Mi*, llolds- 
What Part of Correspondence.] — It was pro- worth to be the loser of it, a,nd f would given 
posed on tlic part of a plaintiff to give iu chetjue.” Thereupon tlie pl:iiniilF tocik out a, 
evidoiice a letter written by the dofendaut’s rule to discontinue tlie net ion on payiuent of 
attorney, which purported to be an answer to a costvS, which were afterwards taxed and ])aid ])y 
letter ’written to him by the plaintiff’s attor- birn. Befoi’e the costs were paid tint jdttintiif 
nejs : — Hold, that, if the plaintiff's counsel put counueuced nnother aetir)n on ('lie hill against, 
in this letter of the defendant’s attorney, he the defendant, and at the trial olhs’c'd the loiter 
should also call for ami put in the letter to which as evidence of vvaivei* (d notice of dislionour, and 
it was an answer and not leave it to the defen- it was admitted, ,and rlu' jury foiuid For ihe 
daut to put in the letter of the plaintfirs attor- plaint iff : — Held, that ila^ lej nn'Vas a eoiidii ional 
neys as his evidence. U'fd.wit v, J/eerc, 1 Car. & offer to waive notice of dishonour, which bectime 
K. 026. absolute when the plaintiff ae(‘epted the ttwms 

If a defendant gives in evidence a letter of the i)y <lisc<uit inning the tirst action and fong'oing 
plaint iff, vvhich piir})orts to be an' answer to a costs, ami was t la'rofon' rightly mlniit ted. //ud/.v- 
Ictter of the defendaut, tlie defendant is not inorlh v. .hinhsdaJr, 2-1 b. T, 660 ; 10 W. It. 70S. 
bound to give his own letter in <.wideiicc, even if A hdtm* from a <iel)tor whieli is slal(‘<l to l)t‘, 
the <0 her side desires it ; but tlic plaintiff's conn- ‘tevitliont prejudiee,” can JU'Vei* he J’elied upon 
sel may put hi t,he defendant’s letter as liis to take t he case out of t he Stai uic* of Ijiinitat ituis, 
evidence, or comment on its not being given iu for such a letter <loes not amount to a, new con- 
evidence, De Y. Onrji, 6 (far. k K. tract, hut is merely an offer which, if nut, simply 

accepted by the en'ditor, is intt'ndetl to liave no 
Where the })laiiitiff puts iu evidence letters of effect at all. .I/irrr Sttunia'r Jn vv\ JA7c//c//, 
the defendnnt selected out of a correspondence, FmV pttrf(\ L. Jl. 6 ('h. S22 ; 26 L. T. 61 tt ; 1‘0 W'. IL 
the deteiidant Is not entitled to ]uit in the 1160. 

intermediate letters, iniless expressly rte’erred Where letters arc writ ten ‘‘ wit laim iin'jndicc,’’ 
to by those ])Ut iu by the })laiiitiff. Sfinuje v. willi a, view to a. eom])i'omise, they canimt he 
Jhu*hana7h^ 2 M. tk Kol.). 00. given in evidence, ihujkfon v, UotjkioiK 16 licav. 

On cros.s-exaiTiinatioij some letters written by 276 ; 21 L. 6., ( Ii. 'hS2”: 17 ,1'ui'. Oil 
a wiHe.ss who was not a party in the cause, were Where a, letter is expi*cs'<(Hl to })e wriuen 
put into her liand, mid slie was asked to e.xplain “witliout ]»r<'jndie('."' altiiough it caiinor 1 m* U'-^ed 
the meaning of certain ])assages therein eon- against the writer, there is nothing to prevent, 
tained, ami whetlier vvliat she. wrote in such the writer himself using it. ir/Z/h/v^/.s* v. ’/'//awcov, 
passages was true Held, tlmt the other pa,rty 2 Dr. .y Sm. 20 ; 61 D.',!., Dli. 671 ; 8 Our. (N.H,) 
was entitled to have the wliole of such letters 260; 7 D. T. 1,H4 ; 10 W. Ik 117. 
read. v, i-V/eZvW, 7 Jnr. (isr.H.) 610. A letter written witliont prejudiei* tiial is sent 

A defendant who puts in evidence a, eorrespon- bv a dt.‘htor to liis creditor staling that la* is 
deuce, consisting of several letters, liolween Inm- aliont to suspend payment of his debts is a<lmis- 
self and the plaintiff has a right t(» give in sible upon the lieai'ing of :l hankruptey j)t‘{it'ion 
evidence a letter written by liim ‘to Ihe jilaiiit iff, to prove the commission of an act of bnnkruptev. 
in reply to the plaintiff’s last letter, wliicb hoi*e IMU Fr JPf'uPrrf/. hi /v*. 62 D. 6,. (,). Ik 

date on the day before the defendant’s letter. 611 ; [1896] 2 (,). Ik 116 :*6 Ik 111; 6,0 D T 267 • 
Y. haip 7 Car. 16 706. 41 W. 11. 60o ; 10 ^lorn*!!, 168. 

A defendant gave in evidence a letter of the The effect of letters ami interviews “ without 
plaintiiFs, dated 1 7th January, pnri)ortiug to be prejudice'’ <ii,scusstMl. A>r/g v. 67 L. J., 

an answer to a letter to the plaiutitT, written by (4h, 266 ; 58 L. 468. 

W. riaiiitilis eoimsol proved 6\ .’s liamlwriting A judge is u<>r entitled, without ihe consent of 
to a letter addressed to plaintiff, and dated lOth both parties, to look at letters written without 
lebiuarji, but vvdiieh bad no post -mark, and jirejiidice foi* the purpose of seeing whctlu'r there 
wislu'd to give thislctterin cvidonceas Iteing Hie is '“good (‘ause” for depriving a ^neoes'^fnl litigant 
letter to which that of the 17tli was an answer : of costs under 0)*d, liXV. r. f. n’afkrr v. llV/i/nr, 
— Held, that the letter of the I6(h was not, 68 L, J., (y Ik 601 : 26 (y Jk D. 666; 67 W. U. 
receivable in evil lence, unless it were shewn that 726 ; 6-1 J.V. 216— ( !. A. 


it was the letter to wliich the plaintiffs letter Letters wi’iltcn '“without, pri'jiidicte” cannot 
was an answer, or at least^that It was iu exis- be used in evidence of mlmissions. Ibe pra<'ticf,? 
teuce belore tlie dale of plaintiff’s letter, of attempt ing to do so disaiiorovcd of, v. 

IPAffmam v. Car. &M. 412. Fhvr/U, 16 Ueav. 688 ; 21 L. J., V\u 726. 

Observa,1 ions as to the limii('<i purpose Ibr 
Signed by Third Person.]— A letter written wliicii sueli lettt'rs mnv be used. Ib. 
by a party, sought to charged is evitlcnce, though A railway company having entered ink* pos- 
it be sigmH by a third person. AUivander v. session of certain lands nMjiiired for their works 
jJ}WV7i; 1 Car. &; Ik 28S. after notice by tlui lamlowmn' that they wen* not 

. to enter uni ii payment, of Iht* purehiWs money, 

Wheii written without Prejudice,] — Jl lettm* an. Injunction was grant e< I against th(‘ir retaining 
from the plaintiff’s solicitors to the defendant, possession, J’hey nfterwanis (‘ntm'ed into a, long 
which 'Was followed iu a day or two by another correspondence “ witliont prejudice.” Ultimately 
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they paid the ]>urc]iase aiul com[)ensatina-iiioney 
into court, ajih tlien moved, mdy to dissolve the 
iiijiiiietitai. The plahiTiff wishe( i, on that motion, 
that all pi'ococdinji’s miydit he stayed, and to go 
Into Ihe general ([iieslion, ])ut the defendants 
Tefii'^ed. Thcrenpoii the plaintiff niovetl to that 
eiTect : — Held, on the hearing of this latter 
motion, that tlio defen<.lants tiught to ])ay all the 
c(»sis of llic suit, inclnding the costs" of this 
itiulion. Woodard v. Bto^trrn CoHfitic,^ lli/,, 1 
-Jnr. O'.s.) 

Eifeet of tlie tvords “witliout prejudice” on 
•a eorres[)ondence fo]’ winding up a\stiit ; and 
seni])le, that the letters may be read to assist the 
court in <le(*iding on the (piestion of costs. I7j. 

Jh’oductioji refused of letters which passed 
between the respective solicitors, with a view to 
•a eoniprornise, upon an express stipulation that 
they should not, in any way, l)e referred to or 
used to the. prejudice of the defendant, if an 
.amienlde arj’iuigeinent was not come to. Whiff'tm 
V. ffariu'r}(fl)t\ 11 .Bcav. 111. 

it, in a ease of assault, jilaintiff's attorney has 
written a, letter to defendant ashine 


that it ,was made in the usual course of l)nsiiiess 
in the merchant’s count ing'diouse. Jla(jrdor)i v. 
llrUl^ 3 Gamp. 870 ; 1 M. & btw. 

A press copy of a. letter ] wo ved to Imve been 
posted with the right address, was admitted as 
})rimri facie evulence that the Icdtej* containing a, 
notice actually readied the })art 3 \ FiUchrr v. 
Jli/idor, 1 F, A E\ 857. 

— - Particular Bate.] — W.lici‘e tbe defendants 
acknowledged they had received a letter of a 
particidar date from the plaintitf, whicdi upon 
notice they did not produce at the trial : — .Held, 
that an entry by a deceased clerk of tlie ])laintitl', 
in a letter-book, i)r<.)fessing to be a co]>y of a 
letter of the same date from the ])laintiti* to the 
defendants, was admissible evidence of the 
contents of the letter, <.m pinof that, accortling 
to the ])la.intiff’s course of Imsiness, the letters 
which be wi’ote were copied by his eleik, niul 
then sent (tlf by tlie ]H>st, and that in other 
instances the copies .so ma<leby1he clerk had 
been eonpiared with the oifginals, and always 


It asking an ajiology, I found correct. J-^ritt v. Falrdotafh, 8 Camp. 805 
plaintiff is only entitled to have sf> much of the 1 18 K. H. Sll. 


letter read as simply asks tlie apology, and not 
any [Kirt of it in which ])lainliiV's attorney extols 
the ]‘es])eetal>ility of his client, and if in the 
letter the writa^r states that he wiates •‘without 
prejudiet',” no ])arr of it can he given in evidence. 
Ifraloj v. Tludrlior, S Gar. tk, lb' 888. 


An entry in a diary kept by an agent is not; 
admissible to prove a"facfc therein stated, ind('ss 
it is shewn that it was the <ltity of the agent 
to make the whole entry. Trotirr v. Mar'fran, 
18 Ch. .D. 574, 571); 42 L. T. 118; 28 W. li. 
244. 


Effect on Subsequent Letters.] — Where 

ii letter is expressed to bo wrirt.eu “without 
prejudice,’’ the reply to it c^annot lie used in 
evidence, though not similarlv guarded. Pad- 
dork V. Forredrrd7\ 8c(»tt (x.ti.j 781- ; 8 Mau.<k G. 
1)08. 

When a negotiation fora compromise is com- 
niemicd by one letter “written witlumt pweju- 
•diee,’' the wliole is proieeted. J/orrir, F,r parti\ 
Jfarrir.In re, 44 .L. d., F,k. 88; 82 L. T. 417: 
■28 W. Ih 581.' 

Private and Confidential.] — Where a, party to 
iin action sends letters uuirked “private and 
•contidential to the other ])arty containing 
tlireats of committing a contempt of court, he 
•canmjt by so marking tlumi impt»so on the other 
jiarty, wlio had refase<l to h<')id any personal 
■commuiiicatiou with him, any condiiion as to 
tbe way in which the letters might be used. 
JCifraf V. Shav])^ 48 L. T. 04. 

e. Copies and Drafts. 

To Prove Sending.]— I’lie fact of copies of 
Icttci's being kept in a mcrclinnt’s lettei*-book, 
is evidence against the party of the letters having 
been simt. Sfunji v. Mackf/rao, 2 P. I). 578'; 
10 A. A F. 508 ; 2 M, Jhd). 00 ; 8 L. Q. B. 272. 

An entry of a letter in a mcreha.i'd\s letter- 
bO()k produced by the elcrk who co[)ied it, who 
gave evidence that after (*opying tetters it was 
the custom in the otlice to return tliem to the 
<lefendani to seal, and that cither he or another 
clerk always carried the Icdters to tlie post-office, 
but neit.her of the clerks recollected the par- 
ticular letter Held, that as the lettei-s were, 
lifter being copied, returned to the defendant, 
the entj-y could not be read in proof of the 
letter being sent. Toorry v. M. & M. 

120 . 

An entry of <a deceased clerk of a merchant in 
the letter- book was received in evidence, on proof 


When Admissible as Secondary Evidence, ] — 
In an action to recover the baltince on consign- 
ments of goods by tlie defendant to the plaintiffs 
to be sold in India, it apjiearetl that ihe trans- 
action took plae.e viva voce between liini ami ih, 
the managing cleik of the }ffaintiffs, who carried 
on business in Ijondoii, Livei|)or>l and Galentta. 
B., who was since dead, managed their ljusiness 
at Liver[) 0 (ff. Tlie cniileiition of the defendant 
being tha,i: tlie transaction was a, sale and not a 
consignment,tlie [ilaintiffs put inevidonee a.<‘opy 
taken by machine of a letter whicli was lost, 
written in tlie course of business by B. to the 
plaintiffs, giving an account of the transaeliun, 
and inclosing invoices of the gooils, and a. draft 
of the (.lefendaijit. And in order to pr<jve the 
balance they [mt in an ace<iiini current {>f tlie 
sales prepared fi’om the account side received 
from their cori’osjHmdents in India wliicli were 
lost :—tI eld, that if the letter was admissible this 
copy was good secoiidarv evidence. Smith v. 
Blukey, 8 B. .‘e S. 1.57 ; 86 L. J., Q. B. 156 ; L. li. 
2 Q. B. 825 ; 15 W. Ii. 482. 

On the trial of an action, a copy of a letter 
written by the plaintiff’s agent, and refciTed to 
by tiie ],)laintitf in. iiis answer to aliill in chamau'y, 
and the original of whicli letter, inst{*ad of boiiig 
tiled a.t tlie master’s office, had, l)y <*onsenl (>f 
the ])arUes, been depositeii for inspection with 
the plaintiff's clerk in court in. Hie elm necry suit, 
is admissible on the part of tluulefendanl at law, 
without reading tlie answer in chancery. Lory 
v. Chavijjioa, 2 B. A<1. 2tS5. 

A letter, setting forth the terms of a contract 
contained in another letter botwtam tlie same 
parties, is evii.lence to go to the jury of the 
o.riginal contract. SeLsor, v. PairirL 2 *( kir. & K. 
641. 

The giving in evidence by the one sid(‘, wit-h- 
out objection raisetl by the" other, a, eojiydettor 
from a letter-book, docs not waive the right, of 
the party so giving it from obiect i.ug to the <»ther 
side putting in a letter between the same pai.Hcjs 
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from the same )>ook. Shedden v. Patnvlf., 2 S\v. 
cV:. Tr. ITU; HO L. ,1., Mat. 217. 

The duplicate of a writiu^jj^, takeii from tJie 
autoirrapli at oue impressiou liy menus of a 
(top.viug-maeliiue, eaunot be rend in evideiu^e iis 
ail ()ri,i»’iTiaL Xod/ni v, Mufvatj^ 3 (kuup. 22.S : 
laU. H. 700. 

A nmchiue copy of a letter written by the 
plaint iff to a tiiird party was allowed to be 
given in evidence as an admission on the part, 
of the ])Iaintiff. thongdi not admissible as a 
letter. Xutlmn. w Jticoh, 1 F. & F. 452. 

A. was examined before commissioners of bank- 
rupt and produced a machine cojiy of a letter he 
had sent to E, While A. was before the com- 
missioners the solicitor to the assignees made a 
copy of such copy : — Held, that in an action by 
the assignees against A. the last made copy wa,s 
not admissible against A. without readiiig his 
examination, altliough notice had been given 
to A. to proiluce. tlie original copy, Holland v. 
ifrems*, 7 ( 'ar. «S; P. Hfi. 

And firo })Ost, col. 7U5. 

Brafts.] — The agent of a idaiidifT wrote a 
letter to a witness abroad, wlm had been 
examined under a commission. ’’Idioagimt bid'orc 
he wrote the letter shewed t he draft of it to tlie 
plaint.itfs attorney, who ap[)rov(‘d of it Ibdd, 
that the draft of tJie letter was evidem^e for the 
defendant, as an md done without, producing the 
letter: but tluit tlie answer written liy tlie 
witness abroad, and sent to the {ilaintitrs agent, 
was not receivjible. .ffaniins v. J}rnhroaffh. S (Jar. 
k V. H2I. 

t Construction. 

For whom.]~-At a trial at Nisi Prins, when 
therpiestion turns solely on tlie construction of 
a single letter, without any other evidence to 
explain it, t.he constniction and effect of t.lie 
letter is a. ([ucsiiou of law to be determined by 
the court', ami ought not in generu.l to bo left to 
the jury. A/onndl v. AV/Y//, 3 M.. W. 402 : 1 
Ff. k H. lt)U ; 7 L. J., Ex. 172 ; 2 Jur. (UP. 

if, however, the evidence c<msists of several 
letters, or of a letter in connection witli other i 
pidence ; or if the (piestion turps on tiie mea,Ti- 
ing of a mercantile document, then the whole 
question ouglit to be left to the jury. Jh. lUit 
see V. Fonben, 3 C. L. K. 33(;. 

Notice.] — by agreement under seal 

between, plaintiff' and defendant’s testator, the 
latter agreed to grant a lease for sixty years of 
certain tenements, then in plaintiff”s possession, 
as tenant from year to year. After testator's 
death defendant repudiated the agreement as 
being a forgery and recovery] judgment in eject- 
ment in the county coiu't. .Plaintiff then gave 
the following notice : — 'M hereby give yon notice 
this day tluit 1 give u]) possession of all the land, 
according to the judge's order that 1 now liold of 
the late Mr, J. S. (Signed) (4. S.” Plaintiff 
having brought an action in the Court of Ex - 1 
chofiner on the agreement, the judge considered ' 
it was for him to put a eonstruction on this 
noti<;c ami told the jury that it amounted to an 
ahandmimeut of all the plaintiff’s claim under 
the agreement, and that if they fouml tliat tlie 
agreement hail been signed by testator be was 
only entitled to nominal damages Held, this 
was a mis-dircction : the meaning of the notice 
and till' amount of damages ought to have been 
left to the jury. Smith v. Symondfi^ 1 L. T. 209. 


g, Proof by Antiquity, 

Custody and Age. | The dcfi'iidunt {u-uduced. 

Idlers tliirly years ’old, purporting to be ad-, 
ilresscd to her inotluT, and proved tiiai she was 
living with ht'r mol hi'i- at thi' time of hi'r death 
wlieii he)' papcM’s ami keys wi're givon up to- 
her; — Ih'ld, that tlu' custody was propi'r. Jha 
d. Thoman v. -1 P. A I). 103; 12 A, A 

E. 431 ; 0 L. d., Q. P. 350. 

Letters mori' than thirty years old, proilneed 
from the ])i'oj)er custody, prove themsci vi's. Ih. 

It is not nece>.sary that a. signatun.' of thv.' 
writer of a letter above thirtyyears old sbould 
be proved. Where tlimv is no existing ilirection 
to such a let i or ])rinui facie, it must be presumed to 
have been written to the party among whose 
])apers it is found. Fentriak v. lined, (> Ma,dd. 7. 

2. ibtlKF AND OF OoUXSKL. 

Notes on.] — Notes of eounsel on his brief at a. 
i (rial at. law, wen* admitted as evi(iemu 3 in a. suit 
in t'lpnly. ('affell v. (heralL 3 V. k ('oil. 413, 

'Die coiii't will aet. upon notes on counserHS 
briefs if they agree, although no entry or eorre- 
sjionding minute appi'ars in the re.gist rar’s book.. 
Anderion v. Valeo, 15 Jui', S33. 

Case.] — A casi' hiid bi.'foi'c con used on behalf of 
the defendant, whieh has ])een produeed for the 
inspection of the plaintiff under ilie usual ordeig 
may be reml in support of tbe phiin tiff's motion 
■for a reiH'iviM’. lleoetje v. IFano, 4 V. A Loll, 2! L 

In qnare impodit against the bishop of M, to 
recover the presentation tii the church of fv„ the 
advowson wliereof was claimed to be pari of tin* 
tem])oralities of the bishopric., a case jmr])urting 
to lie the I’ase stuteil fur the ojiinion of counsel 
on the iiuit of A., a former bishop of IVf., tmu'hing 
the right of ])resentat ion to that church, jind 
found in the family mansion of .A.'s descendants, 
was held adniissililc as aga-inst his successor iu 
the same. Jfeafb (JSo/ioji) v. U'inrheoler 
\{Mar/jnin), -1 (’1. A F. L15 ; lu Pli. (N.S.) 33(h 
Allirming 3 Bing. (N.c.) 183 ; 3 Scott, 5(11. 

Opinion.] — Ojn'nion of counsel read as evi-* 
dence. Jlnarn v, Yeeiviraif, Dick. 353. 


Evidence of Payment.] — 'Flie stewai'd of i% 
manor apiiointed (k his deputy to ailmita person 
to a copyhold of the manor which he had pur- 
chased ; and (J. also acted as his solicitor iu tlie 
purchase. Ten days after admittance the pur- 
chaser gave (J. a elieque foi* a sum made up of 
the lord’s tine, tlie steward’s feis. ami (J.’s pro^ 
fessional charges, aaid this I'lieipie was. at. i'X 
request, crossed witli tlu' name of (k’s bankers. 
On presentment the clu'que was paid by the 
purchaser’s bankers 1o V.A bankers, but* tliey 
retained the mniicy to balance his overdrawn 
account. In an action by the lord against the 
puriihaser for the tine: — Held, that there was 
evidemte to sujijiort a. plea of payment, and that, 
payment by the crossed cheipie was a, mode of 
pajuK'iit wiiieh discharged the ]>urchnscr as soon 
as the cheque was (‘adied. /lrid(/eo v. llicrrett^ 
39 i., 3., 0. P. 251 ; L. H. 5 (k P.'-b'd ; 22 L. T. 
448 ; J8 W. U. 815— Ex. Ch. 

To prove imymeut of a. debt ]>y tlie defmuiant 
to the plaintiff, a banker’s cheqm.* drawn by the 
defemlant on Ins banker.s, and which appeared 
to have been received by the plaint iff', is evideuc-e 
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to go to tlie jiiiy of the ]}ayment. M//; v. 
.Barnetf^ 3 Esp. ]<)(;. S. P., Jioswell v. Smith, 
() (Jnr. P. h(t 

Proof of lliti delivery and payment of a cheque 
to tljc plaintiff ism.tt sutheient evidence of adebt, 
in oi'dur to Hii])]K>rt a .set-off, unless it is .sliewn 
it])on what consideratioru and under what cir- 
{niin.stances, the cInM|ne was given. Auhert v. 
Ilt/Av//., 4 Tiiunt. 21)3 12 ll, iCdoI. 

4’he aetjeptance by a creditor of a cheque in 
his favour, drawn by his debtor, operates as pay- 
ment unless dishoMoared. Ffjurce y, 

1 M. cV: Mob. 36r>. 

The mer(3 fact of a person’s drawing such a 
cheque in favour of another is not evidence of 
add.)t, but rather evidence of payment. Ib. 

Themei’e circumstance of a cheque being made 
payable toa }>erson, and his receipt of the money, 
is not evidence that the drawer gave it to him. 
JJoi/d Y. Sundllawlii, (tow, IB. 

^ Amount. ]~~A., being indebted to lb in 125/. 
'7.V, ttd, for goods sold and delivered, gave Jb 
a elieque for ,100/. j,)a.yable on demand, which lb 
accepted in satisfaction : — Held, a good accord 
ami satisfaction. Cumlwr v. Wane (Stra. 42()) 
and Sthrre v. Tripp (15 M. &: W. 23) observed 
n}>on. Goddard \\ O' Brim, 9 Q, lb D. 37 ; 43 
L. T. 303 : 30 W. R. 549. 

Post-dated.] — Bomble, that a post-<latcd che(juc 
is receivable in evidence to prove its own invali- 
dity. Edr Y.lui(ncle,s, 2 Y. 6c Coll. 0. C. 172. 


When unstamped.]— infra, IV. G, cols. 
835, et seq. 

Counterfoils.] —A managingdircctor of a com- 
].)any was indicted for misapplying to his own nse. 
an order for payment of 4,000/., tlie property of 
the company. In the course of the trial evidence 
was given that he had promised to send a cheque 
for 4,000/. to A. on tlie 1 3th August. Tlieeheipie 
itself could not be found, but in the counterfoil 
book was one for 4,000/. in favour of A., follow- 
ing a counterfoil dated the 13th August : — Ileld, 
tiuit this counterfoil was adinissilde against the 
pvisimer. AVy. v. ir///'/a,svu/., 10 Cox, C. C. 537. 

4. Receipts. 

Evidence of Payment.]— Under the Railways 
Clauses ..Vet, 1.S33, s. 12, where a railway forms 
a junction with another I'ailway, the comiianj' 
with wliose railway the jiuiction is made is 
empowered to erect such signals ami conveniences 
imudeut to the junction as may be iiecessaiy for 
the preveiilion of danger to or interference with 
the tratlic at or near the junction ; and the ex- 
})enses of erectingand maiiilaiiiing such sigmds 
and conveniences, arc at the end' of each half- 
year to be repaid ly the company making the 
junction. To [U'ove paymemt, the plaintifis’ 
se(‘retary stated that he.on the 25th of February, 
sent t(j the jtersons who di<l the work a cheque 
ior the amount of their bill, and got from them 
by return of post (on the 23th) a receipt, and 
the cashier of tlie Iatt(‘r stated that he receiveil 
the clieipie at 9 a.m. on the 2fitli as payment, 
and sent a, receipt: — Held (Bovill, C.j., dis^ 
SfMitiente), tint the. receipt was admissible, with 
tlie other facts, to ])rove [layment on the morning 
of the 2{lih of February (the action having been 
brougiit. on that day), witimut sliewing that the 
(•]ie(jU(» was homuu'ed. (^armarfhro and (^rrdifjan 
.////. V. Manah(’,drr and JUIf’ord’ By,^ 42 tu J., 
C. lb 232 ; L. ii. 8 0. lb 385.' 


A receipt is not conclusive evidence against 
the party who signs it, Straton. v. Ba.duU, 2 
Term Rep. 333. And see Bauarman v. Il((dvnia,s\ 
7 Term Rep. 333 ; 2 Esp. 353. 

A receipt in full is conclusive evidence, when 
given under a knowledge of all cireumstamas 
then de})emling between ilie parties. A liter, 
when given witliont sucli knowledge. Brintofv 
V. Bant man, 1 Esp. 173 ; Peake, 223 ; 5 R. R. 
Y2S.: 

The words “settlctl, Samuel Hughes,” at the 
foot of a bill of parcels, import a recei]jt ami an 
acquittance. Rex‘ v. Martin, 7 Cai’. & lb 549 ; 2 
M. 0. C. 4S3. 

I A receipt is not an estop})el : it is only a ].)]'imri- 
I facie evidence that the money has been })ai<L and 
is open to explanation. Ska i fa v. Jaoknou, 5 
D. <k R. 290 ; 3 E. & C. 421. 

The plaintiff, in ordci- to protect his personal 
efl'ects from his creditoi’s, tlelivered the actual 
possession of them to the defemlant : and in 
order that the latter might ap]>ear to be the real 
owner he made a, jirieed invoice of the articles, 
and gave a i‘ecei|>t to tlie defemlant for the 
amount as on a sale: — Held, tiiat the }>lain1i'ff, 
as between liimself and the defendant, was not 
estopped, from shewing tlie real, character <3: the 
transaction, so as to entitle him io recover back 
the goods from tlie defendant. v. Banter, 

2 H'. & N, 779 ; 27 L. d., Ex. 232 ; 4 Jur, (n.S.) 
95 ; (> W. R. 257. 

.A recei})t in. full allowed to b(‘ shewn tif have 
been signed bv mistake. Cenarini v, Jlanzani, 
I F. &F. 339. ’ 

When a receitit. has been given under seal it 
dis(4iarg(‘s at law all ca.use of a<'tion, and can 
only be set aside, by llie equitable jurisdiction of 
a court of law ; but a, inei’c receijit in writing 
has no such effect; it amounts shiq»ly to an 
acknowledgment of money paid ; it cannot be 
jileaded in answer to an acti(.)n, and it may be 
impeached or ex])laiiK‘d by parol evidence. Lee 
Y, Laneanhire and Yorkshire Ih/,, L. R. 3 Ulu527 ; 
25 L. T. 77: 19 W. R. 729. 

A light is not barred, by merely signing a 
recei})t as a witness, iijion ])aymmit )y the 
executor to the adverse party, not amounting 
to a release or fraud, .itohnen v. (Junta nee, 12 
Ves. 279. “ ■ . 

A judge at Nisi Prius has no equitable Juris- 
diction, and can only look at the strict legal 
rights of the parties. Therefore, if in an action 
for goods sold, defendant proves a receipt in full, 
signed by the plaintiff, evidence cannot be 
admitted in answer that plaintiff bad, assigned all 
his effects for the benefit of bis erc<Utors ; that 
the action was brought liy bis trustees in his 
name ; that no money }>assed when the receipt 
was given ; ami that the plaintiff! on tin* roQ.oni 
ami the (lefemlaiit had celluded ttigetlicr to liefeat 
the action; although ui>on an application to tlie 
court in banc, it might have, interposed to 
prevent the defemlant from a, vailing himseir 
of a receipt obtained under such eJr^uimst ances. 
Adler V. (deorge, 1 (Jaiiip. 392. P>ut see Bmrent 
Y, Fader, supra. 

— - Of Rents.] — Receipts for rent s (pr(.)< I need 
from the imqjer custod}', given by t!)e teminFs 
father in his own name, after the tlate of a line),, 
are admissible to shew an exercise of ownersiup 
by him. Darien v. LauYalen, 5 Ring. (n.C.) HE 
7, Scott, 22; 8 Xi. J., 0, P.73. 

'T. occupied lands from 1790 to 1815, but Imd 
ceased to occupy them })efore tlie time, of his 
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'(]i3ath. At T.’s death, among bin papers were 
found a Beries of Tcceipts for the rent of this 
laud froTii 1790 to J8U4, signed hv M. sen,, 
■\vho died in IHOG, and a'sirnilar series of receipts 
for rent from 180(> to LSlo, sigm'd by M. 1*,, jim. 
(the daugliter of M., 1\, son,),' who died in 1S2() : 
—-Mold, in ejectment for tlicse lands, that these 
receipts were receivable as evidence of the seisin 
ol M.. P,, sen., and Id. P., jun. Jhe d. JUfiyncy 
y. >SW?v///c, 1 Car. k K,f87. 

On a question relating to the rent paid for a 
particular propeidy, a statement as to receipts 
from an agent, signed by a decease<l pnnci-|)al, is, 
as being against interest, equally admissible' in 
e valence with a statement by a' deceased agent 
as to receipts from a tenant. But a rent-roll 
:signetl by a deceasetl solicitor who was paid to 
audit the accounts ])y testing the arithmetic, but 
nnt by examining with vouchers tlic truth as to 
alleged payments, is not admissible in evitlcnce, 
•either on the ground of a pecuniary interest or 
on the ground of the audit having been made in 
the ordinary course of ))usiness. ' I 'Ixia/t v. 3Ioaf, 
44 L. '.r. 210 ; 29 W. K. 504. 

To shew a title in lessor, ]*ecei[>ts bji* rent are 
perse insufheient, (‘s])eeially when lie who signed 
Thom is living, and lias not been examined. 
MtaifUfitj y. Lff^hmrre^ 1 Atk. 15;). 

An information on behalf of the pour of the 
parish <d‘ P. stated an agTeenient, dated in 1(;84, 
by the then Earl of Portland, whicli recited that 
there lay in his park at B. divers jiarccls of land, 
which contained about six and a half aei’es, a ml 
belonged to the poor of the parish of P., for 
which lands lying disperse 1 in his said grounds, 
lieing theretofore ordained for good anil chari- 
taldc uses, the earl was desirous to give a, full 


promised and agreed to pay to the chinrli- 
wardeus and oversinrs of l\ for the time lieing 
Ihe yearly sum of d/, ; and the earl thereby 
furtlier ])romise(l ami agreed to make sueii 
further assurances tliercof as by counsel should 
be advised, and to set out suilieient land of a 
better value for })erfonnance thereof, which he 
would either lie for the payment of the said 
yearly veiU, or othei’wisc assure ami convey to 
such ixu'son and persons and their heirs as by 
the vestry of the said parish should be nomi- 
nated to be feolfees in trust for the same. No 
•conveyanett was shewn to be made in juirsuance 
•of this agreement. B ajiiicaicd from entries in 
the parish books that the earl and his successors, 
in the ownership of part of his land (which had 
isince been divided), had pai<l every year d/., 
which was expresscfl in such entries 'toMjc rent 
■of parish land; and that lii 1849 a receipt was 
accepted by the then owner of part of the carPs 
lan<l for d/., for ‘'rent of parish land.” A 
receipt, dated 1849, proiliiced from the custody 
•of the owner of p;irt, of the earl's estate, and ex- 
pressed to 1)6 for (P. for one year’s rent of parish 
land Plehl, to be evidence against him tlmt 
parish land was included in the estate in his 
possession, and that he was tenant of the parish 
in respect of such land ; and lield, tliat lie was 
■estopped by such receipt from dispntiug the title 
of the })arisU. v. Stephen, f Kay k J. 

in ; 8 Eq. Kep. 1072 ; 24 L. E, Ch. 094 ; 1 Jur. 
(N.s.) 1();^9. And ,^ee 0 l)t! G. M. k G. Ill ; 25 
L. J,, Ch. 888 ; 2 Jur. (K,S.) 51 ; 4 W. it. 191. 

• A purchaser of land from an owncj.' who iiad 
been paying his I’cnt to the parish upon such 
receipts ; — Meld, to have notice that part of the 
land purchascil belonged to the parish* Ih 


Of Tithes.] — raivson’s I'eci'.ipts ibr t.iMies 

evidence for successor, (tlf/nn v. Jianh of AV/y- 
land, 2 Yes. 8S. 

• Of Legacy.] — A. agi’ix'd that a, legacy 

given to his wife shoidd bo sr-t off agiiinsl a, sum 
of tlie sa,me amount, wliicli lie, owed to (he t<\sla,- 
tor on his promissory note, ami he ami his wife 
signed a rei.’eipt fur ihe legacy, ])ut h, did not 
apjiear that the executors had'daliveriMl up the 
note to him. A. afterwa,rds died, loaviiig his 
wife surviving Held, that she was mu i I led to 
be paid the Icginy, no release biiving been given 
for it by her husband. Jin e noon x. Andreic,^, K> 
)Siin. 595 ; 18 L. J., Ch. 248. 

Rebutting Presumption.] — In an action by 
partners for a debt due to the tirm, where tlie 
defendant gives in evidem'-e a receipt by om; 
partner in the names of all, evidence is aVlmis- 
sible on^ behalf of the jilaiiitin’s, to slunv that 
tlie receipt was fraaiduleiit ly given by the <jnc 
partner. Fnrear \\ llHtrliihoon \ \\k H. -b'K; 
9 A.& E. (M 1 ; 2 W. W. A M. MX! ; S L. B. |07. 

'I'he usual aekiiowhidgmenl in a deed of ihe 
receipt of a sum of money may be robutti’d by 
evidence of sonui sidisecpient and <!istin(9 cir- 
eumstancii ; as, ior instaneo. if a, che(|uc was 
given at tlie ('xecuting of the inslrummit', ami it 
was dishonoured on javseiiimcnt. JJrroreil v. 
]l''hitinnroh, 5 Jur. 9(5:h 

Where Praud.]-— Wliere a, ineeipt In full has 
been (btained by fraud or misrepr<‘sentaiion, 
it will })e considered as a nullity. Jienoon v* 
lien nett, 1 Cam}), :hM, n. 

Ill an aiU'ioii fur injuries arising from a. raib 


^caiiy rent and satistaction, ami thereby i way accident, it was rheaded Mmt. the nlaiutitf 
promised am aun^ci to to iiio i n.-,u .. .. .i. 


had, upon ])ayment of a certain sum. rcleaseil 
the company from all further <‘laim. He replieil 
that sueli mleaso had beiui obtained by framlu- 
lent misrepresentation of facts, and of’ tlie legal 
cdfect of the deed of release :--j I eh 1. that the 
fraudulent misre})re.sent;ition aihged Invalidated 
the deed. J I hroeli field \\ A. //. A'* S. (\ A//., B; 
L. J., Q. B>. 94 ; 2 Q. B. J.). 1 ; 85 b. T. 47;h' ' 

A passeiigei’ who was injured by a. railway 
accident sent in a (’laim for (591/. compens;il ion. 

I he ti’atlic manager ot. the (‘ompany called upon 
him, and alter some discu.'ision tlio passenger 
accepteil 100/., and gave a receipt aeknowledging 
it to be ill full discharge of his claims. About a 
year afterwards ho commenced an action against 
the conqiaTiy for further compensation, to 'wliicli 
the company pleaded that he" had a,cee] ited I OO/. 
in lull satisfaction and dischaige of the causes 
of action. The ])laintitf their til(B a bill to 
restrain them trom relyingon the plea, and from 
seiihig up the aeeeptanee of the •loo/. or Ihe 
recci]>t, as a satistaetiou or disehai'ge of the 
damages, except (o the exteni of -l0o/‘ a’he hill 
dhi not allege fraud, hut that the* plaint iff had 
signed Ihe receipt on the expi'ess eouditiitn (hat. 
he should not therely exelude himself from 
turther coiiqieiisation if his injuries ('uriu'd out 
more serious than was snpposeil at (.he timer- 
field, that, as the sfalemeni in the riM'eipt could 
be rebutted by evidence that the |)laintitT did 
not receive Hie money in full satisfaction of all 
dcmamls, the whole case could lie ti'ied at law 
better than in eipiity ; and that the bill ought to 
be dismissed. Jjce v. Jjanottohirp and Yoehohive 
11 f , L, 11. 0 Ch, 527 ; 25 L. T. 77 ; 19 W. B. 729. 

The plaintiffs, through the introdmition of B., 
entered into a contract with B. de M. for the 
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supply of fj[oo(]s. Dun'ijn’ the negotiations foj* a 
seeenri contraet, R. falsely rcprc^sciited that B. 
ho M. woLihl not complete it without the advance 
of an extra sum by the plaintiffs,, on which K. 
was also to have a commission. The plaintiifs 
accordingly paiil IL a sum of money in part dis- 
charge of what was due for such commission, 
and gave him a letter undertaking to pay the 
j’cst. Tliey suhscqnently discovered the fraudu- 
lent re}u*csontatious. an<d on Ih bringing an 
action^ on the letter ot undertaking against the 
plaintiffs, they tiled a bill to restrain the action 
an<l to make him {leliver up the letter of under- 
taking : — Held, that the fraud eoukl be pleaded 
in tlie action, and that a coiirr of law was the 
proper tribunal, and that there was no equity to 
eonqiel li. to give iq) the letter of undertaking. 
FenndUj v. ll(in.s{‘elof^ 11) W. R, DtJG. 

To an action, for compensation, for injuries 
froni a railway accident, the company jdeaded a 
receipt in full ; the ])]aiutifl’ then filed a hill 
.alleging the receipt to ha\'e been obtained by 
fraud, and ])raying that the c(»mpany might be 
restrained from setting it up, but for no further 
relief: — Held, llrd allliough the plaintiff might 
have met the pica Iiy an equitable re])lieation, 
he was entitled to come to e(]uity for the relief 
needed foi’ the piir])Oses of his action, and that lie 
hat! rightly limited the prayer of his hill to siieli 
relief. Reinirt v. 6'. IR. 2 i)c CR.J. S. 
311); UJur.(x.S.) 027; Rl L.T. 71); 18AV.R.1){)7. 

In an action by partnei’s for a debt due to the 
firm, where the defendant tenders a receipt by 
■one parrm;r in the name of all, evidence is admR- 
.sildti on liehalf of the pininUffs, to shew tliat 
the receipt was fraudulently given hv the one 
partner, iu/rrt/r w Jfufrliut.^on.l I). 437 ; 
•1) A. tk H. (bll ; 2 W. ^\^ .k .H. RH.; ; 8 L. J., 
Q. B. 107. 

On Writ.] — A receijit given by the agent, 
indorsed on the liaek of a writ issued for the 
Sinn claimed, is admissible to jirove jiayment 
of tluit sum, lietween the same parties witliout 
calling the agent. Wtun'tj v. Aldcrmn, 2 M. & 
Rob. 127. 

By Collector.] — In an action on a bond against 

surety of a deceased collector of taxes, cou- 
<litioiied for the due performance of Ids iliity as 
sucli, and for delivering to the obligee all books 
and accounts intrusted to his care; a collecting 
book received by him from his ])rcdecessor (for 
the faithful delivery of whicli to the obligee he 
became surety, aud on the death of the priiiciiial 
it was accordingly delivered to such ohligeo), 
containing the names of the })anshi(mers residing 
within the parish foi’ whieli the cidlcctor was 
.ap])oiiit I'd, and tlie hums at which they were 
rated ; ami wliereiu the usual mark was niade by 
liim, oj)posite to some of such names, by which 
he indieateil the receipt of the sums assessed on, 
them ; — am! recei|)ts signed by Idm for money 
paid to him iu his ollieial capacity were protluced 
4111(1 received in evidence against the surety, on 
the execution of a writ of impiiry : — Held, on a 
motion wliether such receipts oiigiit to have been 
admitted, that tlie circumstances of tlie case did 
not warrant either an actual or implied authority 
by the surety to admit tlie recei}>ts of tlie jirinci- 
pal as evideuce against him. f/cwv. Watruifttoa. 

(> Moore, 355 ; 3 Rr. B. 132. 

The receipt granted liy the collector of quit- 
rent is evideuce (»f the apportionment of rent. 
JJoioIen V. Duller, liayes, 430. 


Stamped as Agreement.] — A receipt for the 
deposit, duly stamped as an agreement, is sufiicient 
to support a bill for speenfie performance of tlie 
contract. Boun v. Stroud, 21 L. T. (>05. 

When Unstamped.] — Where a receipt foi* 
money has been given on unsta,mped paper, it 
may be used by a witness wlio saw it given, to 
refresh his memory, llamhvrf y. (\dien, 4 Esp. 
213 ; 6 R. R. 854, 

In an action for a balance of account, the 
defendant tendered in evidence a piece of paper 
containing a debtor-and-credilor account, witli 
the balance of 687, 0.s', 4^. struck in favour of the 
plaintiff. At tbc bottom ot this account was an 
acknowledgment of the correctness of the account, 
and a receipt for the balance, signed liy the ])]ain- 
tifp. This paper was not stamped ; it was not 
tendered in evidence to prove the payment of 
the 68/. l),s'. 4(7., that item being admitted by the 
})laintitf, but merely to prove that the ])lain.ti.t1: 
had acknowledged tlie coi'reelncKs of i he account. : 
— Held, that this ])ap(n' should lie reedved in 
evidence ; but it would have licen otherwistt had 
the })ayment of tlie sum nientioued in tlie receipt 
been a (juestiun iu dispute. Mutlteu(r/i y. Mos'ft, 
2 H. L. Gas. 286 : 13 Jur. 367. 

'Where the cases say that, an imstaiiqied receipt 
may be given in evidence to prove a coilateral 
matter, tlmy must he taken to nunn a. matter 
wholly uneoimected witli the fact of payment. 
Ih. Hec Jfohneu v. Siirun/Jtli, 7 Ex. 862, 

A document containing all the re(|nisit('s to 
make it a valid contract, a,nd pniporting to he a 
i*ecei[)t, though by reason of its lieing insulfi- 
ciently stamped inadmissible as smdi, may b(‘ 
received as evidence of the contract. Frunu v. 
Prothero, 1 .Do Q. l\l. ck (b 572; 21 If. J., Ch. 
772— L. C. But sec S. ([, 2 IMac. <.y (1. 3B,) ; 2i) 
L. J., Ch. 448 ; 15 Jur. 113 — L. (t, contra. 

On Unstamped Deed.]— A receipt Indorsed mi 
the back of a stamped deed may lie si^paratdy 
read in evidence, tliongh it is a part, of an in’- 
dorsement requiring another stamp. Odi/e v. 
Coohneij, 1 IH. A Rob. 517. 

Foreign.] — An unstamped re(‘eipt for R)/., 
dated at C(.d()gnc, was held to he reeeivahlc in 
evidence liei'e, and tlie fact that such a receipt 
would not be receivable in evi<lence at Cologne, 
until it had been stamjied, on }>ayment of a 
penalty, would make no difference as to its 
admissilnTity here, as our courts do not take 
notice of foreign revenue laws. JirtMtow v. 2>e 
Seaj_u(‘nllc, 3 Oar. A K. 64 ; 5 Ex. 675. 

Inferential Evidence of Contract.] — A master 
of a steam-tug, of which the di'lcndant was 
owner, was employed by tlie ]>]aintin: to tow his 
smack <.mt of a harbour. In so doing, tlie smack 
was stranded througli the mgligynce of the 
master. The plaintiff had, on jireviuus oc<;asions, 
hired the steam -tng, and on fiaying tlie eluirgc 
had received a receipt, upon the baidc of wliicli 
was printed a notice that the defemhint would 
imt he answerable for damage occasioned by any 
supposed negligence of his servamts : — Held', tlud 
it was a question for the jury whetlier the con- 
tract was made on the terms printed on the batdv 
of the rccei})ts. St/mo/idu v. 2\ihi, 6 M. A K. 761) • 
30 L. J., Ex. 256. * 

Entries of Beceipts.]— 6V/,vc.v sub tit. 
Entries, ante, cols. 546 et seq. 
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5. Adveutisbmbnts. 

ITotice.] — All julvertLsonieiit' [mblislied in 
Severn, I daily news])npers is not evidence, of 
noliw; to any iiidiviilual who is not provtvi to 
have taken in, or to have been in the habit of 
reading, oiu; of the newspapers in whieli it 
apjiearetl. BtEidell v. Drummond^ 2 Cainji. 157 ; 
10.U. n. 450. 

'Evi<leiK!e that an advertisement was inserted 
in a conntrj nevvspa}ier, cirtai kited at the I'csi- 
ilencc of a })arty, is not admissible as ])roof of 
notice to the party of the facts contained in the 
advertisement, unless it is shewn that he took the 
newspa])er in. Xorivlch awl Lowestoft Xariga- 
tio)i V. Theohald, M. & M. 153. 

Where Fraud.] — A contract tvas made 

ill rlun(‘ by the defendant’s son ; in January 
followin,i,^ it was discovered that, in niakin,e’ the 
conira(*t. ho had been acting for liis father: — 
Hekl, that an advertisenu'iit, imblished l)y the 
son in S(;[)tend>er, and tending to sluav fraud in 
the transaidion on the part of tlie defendant a, ml 
his son, was admissihhi against, (lu‘ debmdant. 
Laeas v. (todwla, 3 j>ing. (N,C.) 737 ; 4 Scott, 
502 ; 3 lf(Klges, IM ; (i h, J., C. P. 205. 

The (lefemlant, a, luoney-hauha*, issued an 
advertisement headed ••Moni'y on easy terms,” 
and containing a, statement that, money would 
b(‘ advanced on note of liaiid to, among others, 
farmers, on easy terms, and on reversions, ko., at 
5 per cent. Ko other rate of interest was nnai- 
tioned in tlie advertisement. The ]>huntilf, a 
farmer, liaving sinm tin; mlvertisement, went to 
the defendant's oihee, ainl applied for a, loan of 
100/. He swor(‘ tha,t the defiMulant's agmit then 
told him he coaid luive it at 5 jier emit., a, ml 
after negot i.ations agreed to take 4.t jier cent., 
ami that he executed a. hill of 'sale, as he 
believed, to sisuire 100/. with interest at l-i per 
cent._ hv weekly instalments. The bill of sale 
was in fa,(‘t a semirity for th(‘ repayment of 150/. 
by weekly instalmeiits of 2/. I0.v. : — Held, in an 
action to set, it aside, that where a man repre- 
sents to tlu‘ piililic by mlvertisement tliat lie will 
lend money on easy terms, and afterwards lends 
it (»n very luir<l terms, the onus lii’s u[Kni liim to 
shew that, lie has removed from a, borrower’s 
mind the iinpri^ssion ]irodnced by sueli rejire- 
sentalioii, ami clearly i‘Xphiiued to him the terms 
on which the loan had been made. On the evi- 
dence, the court believed the plaintiff’s statement 
ami set aside tlie bill of sale. Jloorhoase v. liVvi//c, 
46 L. T. 37 4. Am I sec JHedqrave v. Hard, 20 Ch.'l). 
1 ; 51 L. J., Oh. 113 : 45 L. T. 485-^C. A. 

Tender.] — A circular sent out, as follows : 

— ‘"We are instructed to offer to the wholesale 
tra<lc for sale by temler the stock-in-trade of x\., 
amormting ns per stock-book to 2,503/. 13.v. H7., 
and whicii will be sold, at a tliscoimt in one lot : 
payment to be made in cash : the tender will be 
received ami openeil at our offices,” docs not 
amount, to a contra, ct or a promise to sell to the 
jierson who makes the highest tender. Hprweee 
w Haedhiq, 39 L. J., C. P. .332; L. R. 5 C. P. 
561 ; 23 L: T. 237 ; lii W. R. 48. 

Auction.] — An auetioneer advertised in. 

newspapers tliat a sale by auction would take 
})lace on a partienlar day in a country town. He 
also circulated catalogues specifying the articles 
to be sold. A person attended tUcsale intcudiiig 
to buy certain articles specified in the cataloguig 
but on the day of sale they were wuthdrawn by 


j tlui auctioneer : — Held, Hint l.liere was n<> implied 
, contrae.f by liim in iiideimiify Hie intiMided pui- 
(diaser against the expmist* ami ineon Nomienee 
wliicli he liad iiimirrt'd. \\ Sleheeson, 

42 L. J., Q. lb 171 ; H. U. S ly lb 2St; ; 2S L. T. 
410; 21 \V. lb 635. 

>she a Iso A 1 1 ( rr to n a n o A t t i rr ion i-: m i't . 

(b PAMIOV WuITINOS ANO PASMUtS. 

Epiily Bibles, &c. J-«->-An milry in a fatlier’s 
fa,mily Pihke an insei'ijit ion on a, tom])stone, or a 
])0digree hung up in the family mansion, ar(‘ all 
goocl evidence. Good eight St ere ns v. J/ex.v, 
Cowp. 591. 

Put a P)il)le containing entries of births. 
(i(‘aths, ami marriages, wliicli were not. sliewn 
tii ha,ve come to tht‘ knowledge of any deeeased 
members of the family, is not admissible. Sjdents 
V. Leferre. 11 L. T. li4--Ex. Hh. 

The entry in a faniily Piblc of the births (ff 
ehildrt'ii, made by tlu'ii* motlu'r shortly after 
sueh Itirlhs, is goo<! evidemue in tlu' ahsmiee of 
other and better testimony, sue.li (‘Iiildriui liaving 
berni iieitlier baptizi'd nor r<‘Lnsl(‘r(‘d. Asherof'i 
v. Powef!, 9 L. T. 63S ; 12 W.lb .301^-Ex. Ch. ‘ 

Entrii's of pedigree in a family Pible or a 
'restament, whieh is produced from the proper 
eustody, are a<!missibl(‘ .asevideiu'c', without proof 
of handwriting or authorship. Jluhtwed v, Lees, 
4 n.A:C.H8;35 1;. J.. Ex. KP.) ; 1.. Ib 1 Ex. 255 ; 
12 Jut. (n,s.) 13.5 ; M E, T. 412 ; 1 1 \\b lb 694. 

U}>on tlie ti'inl of an (‘jeetnumt ri‘spi‘eting 
IJttle Acre, bet wi.'en N. and P., in whieli it wa,s 
ncei'ssary for N. to ]>rove tluii he was Hu* legit i- 
ma,ti‘son of T., T. being at. tliat. lime dead : N., 
after ])rovjngl)y other evideiu'c that 'f. was his 
reputed fa.Hier, offered to give in (‘.vldeiiei* an 
entry in a, Piliie, in whi(‘h 4’. had imuh* sueh 
entry in his own liandwrit ing, that N, was his 
eldest son, liorn in la,wful wedlock, from J., the 
wife of T., on the first <lny of May. 1778, and 
signed liy T. liimself ; and it was provi'd on Hii^ 
trial, that T. had deelai’(‘(h‘ timl. lie, 4',, had math* 
sueh entry for tlie express purpose of t'stahlish- 
ing tlie legit imaey, ami Mu* time of the birth, of 
Ills eldest son N., in (*ase Mm same shoulil Ik* 
called in puestiun, in any (*as(' or in any cause 
whatsoever, by any jierson, artt*)‘his deaili” : — 
Held, Mint smfii em ry in sueh Pible (m* in any 
otlier liook. or on any <4 her ]>ieee of ])ap(‘r4 eonid 
be received to jn'cve that .X, was Mui legit iniate 
son of 4’., as evidence of Mic* (leda.rat ion of 4’., in 
matter of pedigree (but with strung eire.nmstances 
<d suspicion, on account (tf its part i<‘ulai‘ity). 
JJerheleg's dc/.ve, 4 (kini]). Its] ; 14 lb ib 782. 

In a ciaini of jamrage, where the (piestion was, 
whether the de(*t:a,s(‘d peei', tiu* faMier of the 
claimant, had be(*n rnarrieri or not, a, jirayer- 
book, found, after tlm death of Ma^ (‘laimant’s’ 
mother, among her pa,pers, was ree(‘ived, and an 
entry imule in luu’ handwriting, de<'laring Mie 
fact i)f the marriage, nnd from it, not as con- 
clusively proving lliat. faei, but as a <leclamtion 
of it made by one of the parties at Mm tiim*. 
Sussew .Peerage, 11 (4. k ib 8.5 ; 8 Jar. 793. 

The plaintiffs, in order to pi-ovi* that, tin* person 
under whom tlu'y claime<l was descended from 
H. J., produeed an old religious ]>ook containing 
the following curry : ** lb J., her book, I5th June, 
1680, tlie gift of H. J,, lier fatlior.” It, did not 
appear liy wliom the entry was made ; but the 
bot)k contained, in other parts of it, entries of 
the births of other im*m})ers of the family, wliich 
were tu'oved to be their father’s hamhvriting; 
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and, 'moreover, the book had. ])resorved by 
the family : — Mold, that tludirst-inentioiied entry 
was admissible. U'oori v. lUHiucham})^ S Sini. 2(>. 

On a claim ef })eeraiyc, entries in an. old family 
prayei’-book, aeeordin^iif to tin; opinion of ])ersoiis 
o(mva>rsant with MSH. of <liifei‘orit a^j^es, written 
about the period of their dates : — Held, entitled 
to little weight, especially wlierc the book was 
unsat isEaetorilv identilie<l. Tiuanf Peenuje^ 10 
01. ck K. m. 

A Bi].)le [)rodneed by a woman, age<l 67, wlio 
said that it was given to her when seven years 
old by her father, who tohl her tliat it belonged 
to her gramlfathcr, is evidence of itself to be left 
to the jury to say, whetlier an entity in it by 
which it appears that her grandfather was the 
son of a certain person, is true. iJoe d. Cmcli- 
nel V. JlMfL 1 .L. J. (o.s.) K. B. 70. 

Pedigrees.] — xV pedigree, ina<le by a person 
with a vitnv to a suit respecting property, is not 
receivable in a claim of peerage l)y his smi to 
prove his des(;ent ; nor a case, stated foi* the 
o[)iiiion of counsel, ]>roduced from the family 
papers of a <listant relative of the claimant. 
SUoiP- Peei'tKje 5 CJ. cV F. 23. 

.Entries in a family missal are mlinitted as evi- 
tlonce of births, deaths, and marriages of mem- 
bers of the family, just like similar entries in a 
family Bible. l *h. 

In 'l()7l. the crown issued a commission to 
authorise the College of Heralds to receive and 
record the family pedigrees of all such bene- 
factors as should be willing to coiitri}.)ute sums 
<')f money for the rebuilding of the Heralds’ 
College, before then destroyed in the great 
lire of London. A pedigree so furnished to the 
college by a member of the family, and the 
signature to whieli w’as provwl, was received in 
evidence, but only as a declaration of a member 
of the family. Shreivslurtf Peevafjo, 7 H. L. Gas. 1. 
B. Goodnffld d. SfereNs v. JZ/ns-.v, Cowp. 51)1. 

A pedigree, "touching the name ami. families 
of Talbots,” though pruve<l to bo in the hand- 
writing of a former garter king of arms, not 
being shewn to be a book kept by him in dis- 
charging his duty in that otlice, is inadmissilde. ZZ. 

A paper in ilie haiulwriting of B., found in 
his repositoj-ies at his deatli, and ])urporting to 
give a genealogical account of his family, of 
which it represents 0. to have been a member, 
is admissible foi‘ the same purpose, tlioiigli never 
made public in B.’s lifetime, though erroneous in 
various pai’ticulai's, and professing to be founded 
chiefly on hearsay. Monktnn, v. Atf.-Gen., 2 
Buss. & Myliie, 147. S. (\, nom. llolmm v, 
lb C'l. & F. 471. 

A \vritteii pedigree, coming from the pro))er 
custody, rtdaliiig to tlio descent of W. li., and 
signed by him, and purporting to bear date A.'D. 
1733, is a(lmissi])le. as a recognition by W. \ j . of 
his family descent, though it bears a memo- 
rajidum in Miese words, '•* Ckjih'cted from parisli 
registers, wills, inonamental inscriptions, family 
rt'cords ami histories,” and altluujgb. on the face 
of it it goes back to a fabulous period. JJarirJi 
V. 7 S(*ott (Jsr.R.') 141 : 6 Man. A Cr, 

471 ; 12 L. J., Ex. oOil^-Ex. Ch. 

.Hehl, also, that the document ])eiiig more 
than tliirty years old. must be taken to liave 
been made iii\ the i)eriod when dated ; ami that 
this pt.u'iod being ante litem motam, it must 
prima facie l)e taken to have been made ante 
litem motam, Ih. 

Old pe<ligrees, produced from the custoily of a 


person whose ancestor was connected by marriage 
with the family tlescrihetl in the pedigree, are 
admissible as evidence to sliew the state of tliat 
family. fhmo)jH PcLnui<ie, 6 (3. & F. 789, 

Other Family Papers.] — Lettt^rs iuldressed to 
a lady, who had married into a})a.rti(mlar family, 
produced from the custody of a memlxu* of that 
family, who likewise possessed many other family 
papei's and deeds, and held Igv <les(‘ent some of 
the property formerly belonging to the hnsbitml 
of the atklressee of the letters, ai‘C admissible, 
to shew in what character she was addressee 1. 
by members of her <')wn family. SliiTH\shni*i} 
Peeraije, 7 H. L. Cas. 1. 

A paper writing found among an ancestor's 
papers in the custody of a strangei* in blood, and 
not signed by the ancestor nor by any of his 
family, is not admissible to shew the state of tlm 
family. Vdinc Peerage Cane., 5 CL F. 539. 

An inscription on an old poi'trait of one of 
that family, produced from proper {Uistody, is 
a<l.nussi})le to shew the state of a familv, Camoyn 
Peerage, 6 CL .k F. 789. 

Form of.] — Family memorials to be admissible 
as evidence of pedigree must be. spontaut'ous, ami 
have originated before any <iuestion has beem 
raiset 1. Where, therefore, t be < l.o(.uii nei \ t sought t o 
be given in evidence was in tlie form <>f a.n atli- 
davit, although not sworn, it was lield to be i})SO 
facto inadmissible. J/iU v. IPhhtt, 19 W. B. 250. 

7. MuKAL AKD MONUM.Ii:NTAL INBCMPTIOKS. 

Monumental Inscriptions.] — The publi(‘,ity of 
an inscription on a tombstone gives a siirt <»i; 
authenticity to it, and, if it remains nnCiJiitra- 
dieted for a groat maipy years, it will, in the 
absence of evidence to the contrary, be taken to 
he true. But the rule as to the authority of 
' inscriptions on tombstones cannot })e put higlier 
than that. Hadam v. Cren., 19 \V, B. 968, 

Circumstantial evi( lence is avu ilalile < miy where 
the circumstances collected are emisistent with 
one state of things and one only. Ih, 

All iiLscription giving an. avctuiut of the 
Moreton family on the wall of ;i chancel in a 
church called the Moreton chancel, in which 
some of the family (wlio had I'esided and had 
property in the parish) were buried, is good 
evidence of [)edigrce ; and the inscription, having 
been effaced, copies of it, one of wlii(di luul been 
made in pencil, and was afterwards traced over 
with ink (but by whom it flid not appear), were 
received as evidence of its contents. Slaneg v. 
Wade, 7 Sim. 595 ; 1 Mylne & C. 338. 

Tombstones.] — A claimant to a ]>eerage, after 
his case was referred to the House of Lords, and 
evidence taken on it, presented n,n athliliomtl 
case, alleging an inscription on a iombstnm; in a 
churchyard in. Ireland, which, if pro\a*d, would 
sustain the claim. The tombstone could not 1 :k^ 
imxluced ; several witnesses from the neighbour- 
hood swore positively that tliey saw the tomb- 
stone and inscription about twenty yi‘-ai*s ago. 
There was no material discrepancy in their 
statements, nor were any witnesses calhjd to 
contradict them : — Hold, that Hic evidence was 
not sutUcient of the existence of Mu^ tomb.stonc 
or of the inscription ; and flic neglect of tb<; 
claimant to this material part of his came carHci* 
induced .a suspicion of fraiul, which could not 
be removed without the production of the tomb- 
.stonc, or of other witnesses of gimter civ<lit 
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from tlic i)(5ip,'ljbourho0('l Tmey Peerafje^ 10 

in, &bMr4. 

S. m'octod ill a chnreit a monument to tlic 
meinory (d' S., whom he clcsciibcd in the inscrip- 
tion thereon to have been his (S,’s) father. The 
inricn[>lioii Jmd been pot up after S. had hcen 
cmga,U'«'d in a cootojvcrsy as to the relaticmshi]) 
wiili 11., but it <Ud not directly relate to that 
cmiti’ove.rsT, Tt was admitted in ovidciicc, 
^ramhunj Pierayr, 7 H. L. Gas. 1. 

An ohl eollectimi ot monumental inscriptions 
IT) country elnirelies is inadmissible to shew what 
liad been the inscription on a parti y-dcfaced 
tomb, i h. 

An inscription on a tombstone is inadmissible 
to prove the age of a person. Coldow/h v. Sm ijth , 
15 In Ch. Rep. :147 ; 10 L. T. 918. AneV see 
Gooddijhi cl. St mums v. d/c,s%v, Cowp. 591, supra. 


danl’s handwrhinij;', and an indorscmcMit. e.xplaiiH 
in,i>‘ why possc'ssion did not acu’ompany it, its 
authenticity iieiii.u ther(‘])y established. Aylnuo'd 
Y. A'ear/iryA^ i>alUl Ih ‘liJB. 


8. Anciknu^ Leases, Agheements, and 
Title-Deeds, 


Assignments.]-— I’he defendant's testatoi* was 
in possession of ]n'eiuises under the will of 
Rapworth. who took by assignments from Thick : 
— j-leld. (hat a mcm<n*in] of the assignment from 
'riuek to Pap worth, signed by the latter, was 
evidence', against him, and those claiming nudci' 
him, Wo//as(oiiY, JMmoill, .‘1 Scott (n.h.) 595 ; 
3 Man. A G. 297. 

A counterpart of feoffment by a corporation 
to a.n individual of land in a tmvu, proiluced 
from among the corporation muniments, was 
held inadmissible in an action by tlic lessee of 
the cor])oratioti for tolls ; it ap])earing that no 
rent was received in .respect of the })ropcrty. 
LfttimuH v..A/nv7f, (> Car. & P. 441. 

Part of an old indenture relating to lands, 
appearing to have been severed Avith a sharp 
instrument'., and formerly in the custody of tlie 
plaintitPs steward, untii litigation commenced 
between them, and afterwards handed over to 
the succeetling steward, from wiioso custody it 
is iirodiiced at tlio trial, is admissible against the 
plaintiif: in sup])ort of the case of the defendant, 
who derived title from the former steward. Roe 
d. Trlmlesfown. v. Kemnm^ 9 Cl. k.F. 774. 



Leases.] — Tn ejectment to prove that the land 
was part of the estate of the plaintiff's ancestor, 
a counterpart of a lease purporting to demise 
that land was produced from the ancestor’s 
munimcnt-i’oom. It was dated in the aiieestor’s 
lifetime, and appeared to he executed by the 
person named as lessee, but by no one else. The 
lease itself was not produced, nor any excuse 
shewn for the non -production. No privity 
appeared between the lessee and the defendant 
ill the ejectment : — Held, that the counterpai’t 
was admissible. Roe d. Eyremont (^E(irl') v, 
JMmuni, 5 Q. R. 622 ; 0 Jur.'U22, 

Where an ancient lease (upon Avliich a rjuestioii 
arose as to the power to cut turf for sale) is lost, 
the recitals of the terms of the demise, in a 
rtaiewal will be taken as evidence of the terms 
of the demise, even against an alleged user of the 
rights. Cludfertim v. Wlute^ 1 Ir. Eq. R. 200. 

If user be relied upon, it must be shewn to have 
been uniuternipted as against the landlord. Ih. 

An article of agreement to demise lauds 
executed upwards of thirty years, and produced 
out of the proper custody : — Held, to be admis- 
sible in evidence as an ancient instrument, by 
proving (not by ihe subscribing witnesses) the 
signatures of the parties, that it was in defen- 


Title“Deeds.]~*AKhoug]i the title-dc(‘ds of a, 
person seisetl of hind are not in gimeral lidmissibh.'. 
against third persons to prove tlu.' irulli of tlui 
facts therein asserted, yet, wheie tliey are offered 
to sliCAV, not that a. certain sum was due and ])aid 
for a rent, -charge, and not for rent of land in 
the occiTi)ation of those who made tine ijavmouf, 
but to shew what the intention in making that 
payment pDd^ably was, and Avhat they sujqjosed 
their rights ami liabilities to be, the deeds are 
clearly admissilde. v. Stephens. 6 De G. 

M. A: G. in : 25 L. J., Cli. 8SS ; 2 Jnr. (N.S.)5] : 

4W, R. 191.' ' ^ - 

On a question Avhelhor N. was pan of 
the parish of T., an ancient agreement wa^^ 
produe,ed to shew that it was. 'flie agree- 
ment was bvlween tlie owiua* of N. and' the 
rector and parisiiioiiers of T., and l>y it all 
the poor fi’om N. who slionhl 1)0 cliargeable: 
to T, slionld he maintained by N., and tluit 

N. sboiiid be free from ])oor-rat'e. 'this ngrecs 
nienl was found in 1S5S iimoiig the tit le-deeda of 
another large estate belonging to a, diilerent 
person in T. : — Held, tliat, it was admissilde i]i 
evidence as comiiig from propi'r custody, lleq. v. 
Jhi/tton, 2 .F;L a El. 557 : 29 L. J., M*' C. i09 ; il 
Jnr. (N.s.) 511 : 2 .L. T. 12 ; 8 W. R. 275. 

An old grant, from the crowji, ‘‘of grain, hay, 
and herbage,” not shewn to luive l)een mdsM 
upon, and under which no (mjoymont nor pei*™ 
ce]dion of the spieitic 'tithe elaiilied (agistimmt) 
wns proved ; — Held, not to be .sidiieimit proof of 
the title, in persons claiming under grantee, to the 
tithe of agistment. Seott v. Ltarson. 7 Price, 267. 

0]<l lent rolls admitted as evidenee to prove 
fee-farm rents, tliere having beci) an unity of 
possessioj] for above three hundre<l years; 'ami 
being so ancient, it could not be imaglne<{ they 
Avere fabricated to serve the ])resonl {jurpose. 
But an in(|uisitioi! ])ost 'mortem is not evidemjc, 
unless it is [)rove<4 that a commission was ev<‘,r 
issued to support it. Aefcbn/yli y. yemhnnilK 
5 Bro. P. C. 555. 

The royal grants n.nd the minister’s aeiM units, 
are, AAdieri they so state, usually eonsidtu’cd as 
suilicient evidence that cei'tain, piemisos aatu’C' 
parts of a dissolved inonastciy. Lieptoii School v. 
Scarlet 2 Y. AJ. 350. 


Ill quare impedit.]— A deed relating to the 
same chundi, lumight from tlic pro})er (uistody, 
is admissible in evidence in a (juare imped'it 
suit. J/ea/h (R/shojj) v. If b'nch ester (J/a/u/n Is), 

4 01. A E. 145; 10 Eli. (N.S.) 550. Allirmiug 

5 Bing. (iST.O.) IS5 ; 5 Seolt, 561. 

A ])iauit ilf in. quare impedit, aft(‘r tracing h.is 
title tliruLigii varidiis steps, and averring the 
dentil of W., who had bet,!n shewn to In; a. 
joint tenant witli ])iaintiO: of a term of years 
in an advnwson, alleged, “Wliereiqion and 
Avherehy the ])]ainii'tl })ecame, anil still is pos- 
sessed of tile saii'l ad'voAvson, as of an advoAvsou 
in gross for tlio rema,iiKler nf the said ierm so 
theretofore granted.” Tlie defendant pleailed 
that he, as J>isho]) of M., was srised. of theadvow- 
son in gross, iji right of his see; Avithout this, 
that the phiintilf Avas possessed of the advoAvson 
ill manner a'lid form as flu', piaintitf alleged: — 
Held, that a fine of tlie advowson in question, 
levied in 1 Jac. 2, by one whose estfito the 
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])laijitifi’ had, wfw not admissible in evidence In Trespass — Owners 
nnder this or any similar issue. Ih. brcaldiig flood-gates, t 

. . . ^ ^ T T lessee of a mill, which . 

Ancient Entries.]— Ancient entries nimlo by the defemlaiit, old leasi 
the mcniks of an abbey, I'elating to an endow* bishop, were nro( 
inent ])y them of a vicarage (whether' perfect i*eail in e' 

or not), are good evidence (({uantum valcant), poised on the part of tl 
of their sidijeet matter ; although such entries pi^ce 

arc mixed with extraneous memoranda, and the the registry : Hi 

hook is not eon tin ed or ai>propriate(l to subjects .TfU-nkcsPilp 
ejasdem generis ; and, bei^ig n,dniitted, they may Srthc Vmesfl^ 

])c .read througliout, for the purpose of proving plaintiff h 

anything which is material to the ipue, pro- a perambulatic 

viclcil it IS TclcvUiiit* UTldicly ^ liiCG^ lord tliG Irik 

399; K) 11. 11. it- . „ T as shewing an assert! 

A declai’iition of uses by the founder ot a lord, though it is not |') 
charity ]nesumed from an entry in an ancient of "the plaintiff 

])Ook ])uri)Orring to be such declaration, but nr know c 

without a sigiuiture or date, the book being kept " e 114 ; 3 N & 
by tlie trustees for entering their [iroceediiigs, trespass Vpiarc c 

and containing an order ])y the trustees dated six p, order to iu'ovl 

years after creation of tire trust that the declara- pj^hwav across tire loc 
tion of the founder be there entered as a direction cony of a map made 
to the trustees. .Ifh-trV/o v. /hn/Zf/vee, 2 Ves. J. H79. *-,f -j-pji manoi* of whi 

InspeximuD — Evidence for Person not having formed part. The maj 
Title.] — An ab.stract. of what was termed an thirty years, by 

ins[)eximus of certain deeds and rvritings ^towards oL the iinu 
enrolled in the Ohaiiceiy of Ireland (contained defining the copyhulc 
in a document 290 years old, which a])t)eared to yo^^d across the locus ii 
be in the nature of an al^stract of title), reciting, liighwjiy ; and 

amongst other things, two deeds of 15 Ed. 8 ami similaiiy set ui 

1 Hieh. 2, and concluiling by a statement that I'oads : .ITeid, tha.t tin, 
tbe Bjslio[) and the Mayor and Corpoi-ation of amounting to a <9 
Waterford had affixed their seals to the inspexi- person as to publi(*myc 
inns for the better cTedit ami testimony of the Eiap, if a declaration^ 
same, was ])roiluced from plaintitrs muniment onl}’- as to the matter i 
room and tendered on his liehalf as secondary been used, viz. the dcfii 
evidence of the two deeds ahovc mentioned: — secondly, the uiaj) its 
Hell, inadmissible because (a) the inspeximus road as a highway. A 
related to himls to whicli plaintiff or his prede- 1^1) 28 L. J.,. Q. B. 
cessoi’s never had any title, and therefore was 7 W. K. 19.^ 
nor. produced from the proper custody; (b) no ^ dwelling-house, 


(/>//Z*e) V 


two deeds referred, t 
Alv7Z, 2 L. Ih, Ir. 182. 

Evidence of Title.] — Evidence of possession or 
of recei})t, of rents by persons claiming a title 
nmfer a deetl will render the deed admissible as 
evkhmeo of the title, altliongh such deed has 
been executed by a grantor not in such possession 
or receipt of reut.s. Ah.s7i v. --Ls*//, 1 H. iSz C. UJU ; 
’■ 1C5 ; 8 Jur. (X.s.) 998. 

vbhe post, Deeds, col. 710. 


Custody.]- 


9. Plans and Mads. 

In an Accident Case.] — In an action for negli- 
gently <lriving, a ])lan,Vhich is to be put into 
the hands <h the witnesses, should merely shew 
the street, the pavement, the luniiugs, corners, 
A:c., am! not the supposed position of the car- 
riages ; but if it does so, the judge will not allow 
it to be used. Jininum v. AVZ/,s*, -1 Oar. A P. 585. 

In Ejectment.] — in ejectment, the only case 
in wliiidi a, map of property is receivable is, 
where it is undisputed' that, at the time the map 
was made, the property beiongeil to the person 
from whom both parties claim. Doe il. fluf/ltes 
Y..Lakio, 7 Car. k P. 481. 


Hines.] — In an aelioii by a lessee of a 

mine to tlie norih, against tlu' Icssi^c <9* a, mine 
to the south, of a certain boundary, tin* lease 
was produced, a, ml tlie [)arecl iherdl described 
the boundary in question as a, st raiglil .line from 
Vincent’s house to a bound-stone; “‘which })rc- 
miscs are particularly dt!liin.‘a,t t^d by tlie map 
on the back of this sett.” On this map the 
boundary line was drawn finm the north-east; 
(iorner of the bouse. Parol e\’idenc(‘, however, 
-was admitted, wdiich sliuwetl that the site of 
Vincent’s house was incorrectly laid down on, 
the map ; ami the judge left the whole case to 
the jury ; — ,H,eld, that parol cvi(i(mce \va,s pi‘o- 
pcrly admissjljlc to sIkav wlulher the .locus in 
<luo was or was not included in the set.t ; and 
that the question .parcel or no parc.id was pro- 
perly left to the jury. Dole v. Mehaeda. 85 





■ 











mimmE—DocurneiHan/ Kndemr, 




h. J„ Q. B.'214 ; L. R, 1 H. L. 222; 12 Jim] 

<K.s.) iM7 ; 35 L. T. l—tL L, (E.) 

Held. {iImo, Hmfc it was the <hi1-y ot the judge 
I'o ask the jury whether they were satisiied that 
tlie existing Viueeiids house was in faet the one 
hiton<led to ])e ilescrihed on the map, and if so, 
vthen to cxphviu to them the true const nudiori of 
tile lease, and ma\) as part thereof, and to (liroch. 
them, as a matter of law, that the line must be 
<lra\vn fi'oni the north-east corner of Vincent’s 
house as it stood, notwithstanding its being 
incoiTcetly placed on the map. Ih, 

An aware I under an act of parliament defined 
the southern boundaries of a level colliery thus : 
'•commencing at the point where the level struck 
the coal, and extending iu an eastward direction 
as deep as the level will drain.” There was an 
old existing excavation (termed by miners a 
“ level not horizoutah but running iipwanl into 

the coal eastward from the point where it struck 
the coal bed. Tliis excavation was described on 
the plan annexed to the award as the line of 
boundary : — Held, that this cixisting old level 
was the boundary meant by the award, and not 
an imaginary mathematical line drawn hori- 
zontally eastward from the point where Hie <»]il | 
excavation struck the coal. Z^hv/H/ v. Jlarnn,' 
10 Ex. 008 ; 24 L. J., Ex. 177— Ex. Oh. 

Position of House.] — Fii order to shew that a, 
house was situate in tlie (bounty of N., tlic jilaiu- 
titf tendend in evidence a map printed on paper 
from an engraved copper-plate, having on the 
face of it these words, “A new map of the county 
of H., tfdaiii from the original ma]» pulilished by 
d. Iv. in 178{>, who to(4v an actual and accnra,t<‘ 
.survey of the whole county, now jvpublishcd 
with corrections and mlditions by J. and W. K., 
sons of the aiitlior, 17<)!), and engraved by J. Ik” 
The map was jiroduced by a witne.ss. wlio was a 
magistrate of Hie two counties N, and S., and 
hatl bouglit. it twelve years before the trial, and 
■during tlnat time it had been in hia possession 
.and had not been iiltcivil : — Held, that tlie nia]» 
■was not a<lmisHihlo. Jftnumond v. 
iO Ex. 80t) ; 2 C. E. 3i. 311)5 ; 22 Tj. J., Ex. 222 ; 
2 W. li. ()25— Ex. (111. 

Highways.]— Oil tbetrialof an indietment for 
the non-repair of a liigluvay, a majiof theparisli, 
])roduced from tiie parisli chest, wliicli map was 
mailc under an iiiclosureact(whi(;li wasa private 
act, not [irinted), is not receivable to shew the 
boundaries of the parish, without proof of the 
mclosiire act; but it being proved by the sur- 
veyor who made thenuip thirty- four yearsbefore 
the trial, that he laid down the boundaries of tlie 
parish from the information of an old man, then 
about sixty, wlio went round and shewed them 
to him ; — Held, tliat, on this proof, the iiiaji would 
have been receivable as evidence of reputation, 
if it liad been also iiroved that the old man. was 
<i.cad at- Hie time of the trial : hut that it was not 
rce-eivn])kj without proof of his death, dlrr/. v. 
J/Jlfun, 3 Car. A K. 58. 

A map attached to an old iiiclo.sure award 
shewing a highway existent at the date of the 
award is not admissible as evidence of reputation 
to prove the boundaries of tlie liighway at that 
date against a person whose property adjoined 
the liighway, but over which the iiiclosure com- 
missioners have no jurisdiction. Mfit/. v. 

<>2 L. J., Q. B. 521) ; [1894] 1 Q. B. 822 ; 10 B. 
245 : 70 L. T. 807 ; 42 W. K. 541 ; 17 C-ox, C. (A 
761 ; 58 J'. r. Ufi. 


A copper-plati‘ map, lakeu l>y Hu' diroih ion of 
Hie overseers of a, parish, on an issue wlic'lhei' a 
particular spot of ground is a highway nr not, is 
not admissibh'. fhdlard v. Aha//, lN*:i.ke, 19, 

Metes aud Bounds. | — A map. imule under (he 
authority of the king’s eommission in 1822, set- 
ting nut the metes jind hoiindsof HieU;vei of Nh'w 
llonmey, auHu'Ut iesded by the presenimeni of a 
jury, who made it part of (heir reiurn In an 
inquisition held under thcsa,me {‘onmiission. and 
practically aeipiiesecd in fur ncai’ly sixty yi.'ars, 
is evidence td: the local limits within which Hu‘, 
commissioners of sewers of the level are entitled 
to exercise their jnrisdic.tion of levying se.ots or 
rates. Srw Rom ncij C 'orporafi on v. Sme Jlom /u\i/ 
Oo}mn(,'imon(n\'f of fil Jj. .1., Q. B. 558 ; 

[1892] 1 Q. B. 810 ; 50 4. P. 75(3— (k A. 


In Tithe Suit.] — Producing nut]) of kinds of 
which the farm was staled to consist, aiul proving 
the accuracy of the dcsc.ription of the lands in 
Hie ma}) ns coinjiart'd with tlimn in Isn;? (witli 
refcreiict* to Hu‘ time of eomm(‘n<.‘.{ng the suit), is 
no jiroof of such farm being aiK!ient. nor suilicimit. 
even to rai^^c such a presumption, that it may be 
csipable of flirt hm* proof, as to furnish ground for 
giving an oppiirrunity of establishing it liy issue. 
Stuart V. (^rrouatt^ 9 Ih'icag i0l3. 

Township Map — Tithe Map.]— A (own.ship 
map, produced from jU'ope.r (uistody, nuule by a. 
competent surveyor (since deeeased) who was 
ci'uivcrsant with the locus iu (juo.aiul which map 
had been recogni.scil by the pa.risli authorit ies for 
rating })urposes, is ailmissihle in i‘videncc upon 
a , 11 issue I’aising a <iu<!st ion of gmieral or pidiik^ 
I’ight in a part of Hie townsliip. A titlic ma]) is 
ailmi.ssildc on a, similar i.ssue. WRbrrforrr v. 
I/rar/trt(l (p Ch. I). 799), dist imruished. Smtth 
V. LU1n\ (H L. 4.. Q. B. 154;' 15 ll. 22(3; 72 
L. T. 20.' 

Ordnance Map.) — AlHamgli Hi(‘ ordnance .sur- 
vey ma]> is not evitlence of title, it may he given 
in evidence wluai the (|iU‘stion. tag. of honndary, 
is in liispuie, to slu‘w the houmbuy line as re]iri‘« 
.smited on th(‘ ma]> when the survey was made. 

I V. NamUtou, 52 4. P. 591. 

Ilian ai'.tion of trespass to land, the plaintitf 
gave in evidenei* a kiiided estates court c'onvey- 
ance to him of the. locus in (juo ; the defeiulant 
tendered a copy of the ordnance ma,]) of the ])re- 
miscs, whicli was attaifiieil t*) the eonveyance, 
but not referred to in or by it, : — Held, that the 
map was not admissible in evidence to ex])lain 
or control the deed. IPz/.vi" v. Lralmp ir, U. 
9 0. ,L. 484. 

Commonable Bights — Maps in British 


-111 an action to 


.sli common- 


aide rights over a piece of land on liehalf of all 
the pi’ 0 ]>rietors and oecupiers of lands or tene- 
ments in a certain parish, the question raised by 
the evidence was : whether Hu; laiul in question 
was within tlie jiarisli. The ordnanei^ ma[), and 
several other maps, some of wliieli had hemi kojjt, 
in the British Mu.seum, wei’e tendm’ed iu evidmua; 
for the junpose of showing Hie position of the 
boundaries of tlu.; ])a.ri.sh ; — Held, Hud. Hu; imqis 
were not mlrnissihle in cvidem*e. JRiUUr v. 

54 L. T. 529 ; 41 \V. Ik 5M. 

Form of.] — A map or plan pr(;pared for the 
pu'ipose ol: a trud ought not to eonlain any 
reference to transactions ami oc<nirr(;nees whic.h 
are the subji'ct-matterof the iuvestigai ion before 
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tlie court, and not existing when the survey was 
made ; and if it <Ioes, and the objection is taken, 
the court will not allow the 'jurv to look at it. 
Me{/. Y. JHUJh’II, (> Cox, C. C. 82. ‘ 

Where Proved Erroneous.] — A map is a i)icture 
of external objects in their relative position : and 
when it was provetl that the site of the house 
was wi-t)nglY placed, the relative position of the 
house and the ])oundary line was disturbed, and ; 
the (]iiestion ])ccaine a further Ciuestion of fact ' 
for the jury, and not of construction for the 
judge. Sonible. Zi/Ir. v. Mirhardn. 35 L. J., 
Q. B. 214 : L. K. 1 H. L. 222 ; 12 Jur. (N.S.) 
947; 15 L.'T. 1. 

10. Wills. 

Antiquity.] — A will more than thirty years 
old may be read in evidence without proof of its 
execution, although the testatoi’ has die<l within 
thirty years, and some of the subscribing wit- 
nesses are })roved to ])e still living. Doo d. Old- 
Juim V. Wollfii, 8 B. (k U. 22 ; 2 Man. tk llv. 195 ; 
3 Cm*, ck r. 402 ; (i L. J. (o.S.) K. B. 2S('>. ‘ S. P., 
Doe d. Spilshunf v. Jiurdrft, 4 A. ik E. 1 ; (> 
N. & M. 259 ; () L. J., K. B. 73. 

A will, fifty years old, was ]n*oduced by the 
plaintiff’s attorney, who stated that he ree'eived 
it from B., ami that when this very cause was 
befoi’c an aibitratui*. the defendant’s attorney, in 
the presence of the defendatit, consented to "this 
will being admitted in evidenec, on being then 
}>ro( bleed by B. : — PI eld, that this was" such 
/evidence of pj-oper custody as wcadd allow the 
will to be read as evidence fur the plaintitl iJoe 
«d. BotrdUr v. Ou'en. 8 Car. <k P. 7.11. 

It is no objection to a will more than thirty 
years old being road in evi<lerice, that possession 
has not followed it, because the court cannot 
know how the will directs the ])ossession to go 
till it is made acquainted with the contents of 
the will by its licing read. Lloud v. 

2 Car. .k P. 410 : 30 B. R. 327.’ 

The thirty yoai's are to be computed from the 
4late of the will, and not from the death of the 
testator, and arc calculated as ending at the 
lime of its production. J/an. v. 7 Bcav. 

93. : ■ ' 

A will (about seventy years old) executed 
■under seal, and piihlisheil and attested as a sealed 
iustnnuent, proved to have been in 1 lie keeping 
(Of a person ent itled under it as tenant for life, 
nnd he was shown to have treated it as his title- 
deed, and, sliortly before his death, to have 
<lesired a ])CTson to rend it over in order to see 
whetlicr he wasem])nwcred by it to disi)Oscof the 
property by liis will, is properly received as a 
document coming from a. custody wlicre it may 
Tcasoiia})ly be expected to be fomid, notwith- 
standing its appearance was calculated to lead to 
a suspicion that it had been cancelled by the 
testator after its execution. -h/z/rez/'A* v. J/efZc//, 
12 C. B. (JS'.S.) 521) ; 32 L. .1., C. P. I2S. 

A will was tliii’ty yeai*s old from the date of 
execiitiou ; it came from the custody of the 
iperson in whose favour it was made, and* contain- 
ing a proper attestation clause : — Held, that this 
was sufficient evidence of the fact of <lue execu- 
tion. Oranijo. v. Plcliford^ 27 L. J., Gh. 808 ; 4 
Jur. (NT.. s.) 049. 

Will, thirty years old, coming fi’om the proper 
custody, pr<')veH itself subject to just exception, 
Holton V. Lloyd, 1 Moll. 30. 

Attesting Witnesses.] — In ejectment, the 
plaint i if claimed under "a deed executed by C,, 

VOL. TI. 


since deceased, by which — reciting that C. was 
entitled in fee to the premises under the will of 
S., her deceased husband-— the whole estate in 
the premises was convcye<l to the [)iaintLtf. At 
the trial, the plaintiff, at the instance of tlie 
defendant, produced a will of S., by which C. 
took an estate in the premises for her own, life 
only ; and evidence was given on, the part of the 
defendant that G. had, previously to the exec-ntion 
of the deed, admitted the document ])roduce<l to 
be the will of S., but the persons named as the 
attesting witnesses to the will were not called by 
the defendant, nor was any evidence given of 
the handwriting of the alleged testator. The 
plaintiff’s counsel called for a direction, but did 
not ask the judge to leave any question to the 
jury, and the judge directed a verdict for the 
defendant, reserving liberty for the plaintiff to 
move to change the verdict if the court should 
be of opinion that he ought not to have allowe<l 
the alleged will to be given in evidence : — Held, 
that the will was proper!}" receiveil in evi<lence. 
Kuyle V. Shod, Ir. K. 9 C. L. 389 — Ex. Oh. 

Held, secondly, that there was no misdirection, 

Ih, 

Held, thirdly, that, acconling to Hui reserva- 
tion, it was not open to the ]>laintilFs (iounstd to 
contend that it ouglit to have been left to the 
jui*y to say wlietbcr the will pi^iduced at the 
trial was identical with that wliich had boon 
admitted by G. Ih, 

Proof of Handwriting.] — On proof satis- 
factory to the court of the liandwritingof the two 
attesting witnesses to a will containing a diunattos- 
tation clause and cxecute<l in Ei*anc‘e by a testat rix 
domiciled in that country ; and upon evidmice 
tliat diligent search had been made, but witlumt, 
success, for the two attesting witnesses, it was 
belli thiit sufficient proof had been given that the 
requisite formalities attending the due execution 
of the will had been complied with. Itao'endalo 
V. I)e Valmer, 57 L. T. 55 G. 

Copy in Handwriting of,] — A copy of a 

will ill the handwriting of one of the attesting 
witnesses, who was a solicitor’s clerk, was found 
after a lapse of fifty years among the solicitor’s 
' papers tied up with other pajicrs belonging to a 
j client who was one of the executors named in 
the will : — Held, on proof of due scare! i for the 
’ original will, that the copy was admissible. Sly 
V. IJrcdye, 4G L. J., l\ G3"; 2 B. I). 91 ; 25 VV. ,lL 
463. 

Witnesses Illiterate and Predeceasing 

Testator — Presumption.] — A holograpli will, 
signed at foot by the testator, and, containing ah 
a-ttestation clause, appeared attested by two 
marksmen. Their names, as suhsiu'ihed to tlie 
will, the attestation clause, and the wurds mark, 
— his,” which appeared wi'ittcn aliove and below 
crosses opposite each of their names, were in Hie 
handwriting of the testator. At the date of the 
instrument, two persons of the names so sub- 
scribed as those of the attesting witness(7s were 
in his employment ; they were both illiterate, 
and both predeceased him. Tlie document was 
found shortly after the testator’s ileath in his 
house, preserved amongst otliers of his |iapcrs. 

, It imrportcd to give all his ]>roperty to his widow. 
He stated to her the night before his doatli tliat 
he had left her all he had — tliat everything was 
hers. It did not appear that any fourth },)erson 
was present at the execution of tlie will, and no 
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airect cTulcnco ot its <luc oxeciitjon was |[ 2 :iven : — 
Held, tliat, there woj’C reasonable jorroinuis for 
pTcsuiniii^’ that the %vill had been duly execiit<Hl 
aiKi attest C(L jtiii'suant to the provisions of the 
Wills Act, and sufficient to enable the court to 
pronounee in hivour of its valitlity. Clarke v. 
(JUirke, 5 L. B. Ir. 47—0. A. 

Presence of Testatrix. ]— -A testatrix signei I 

a document in tlie presence of two witnesses, 
who twenty miruites afterwards subscribed tlie 
document in an adjoining room. The door was 
open, but the testatrix was not aware that they 
were signing : — Held, that the document was not 
duly executed. Jenner v. F finch, 41) L. J., T. 25 ; 

6 P. D. IOC ; 42 L. T. 827 ; 28 W. B. 520. 

Two Papers.]— A will was written twice 

on different ]n'cces of pa])er. The two documents 
were differently worded, but were to the same 
effect. By mistake one of them was signed by 
the testator, and the other by tlu^ two attesting 
witm^sscs : — Held, tluit the will was not duly 
attested, llaftim^ In fjoads' of\ *^>0 L. J., P. 78 ; C 
P, I). 201 ; 8(1 W. B. (i2 ; 1(1 ,). J\ 40. 

Deaf and Biimb Testator.] — Wlnav a 

person, who was deaf and diiinl), made his will by 
communicating his instruct it)ns to an accjiiaiiit- 
ance by signs and motions, who ])repa.red a. will 
in conformity with such instructions, which was 
afterwards duly cxeeuteil hy the test .at or, the 
court required an atlidavit ITom the drawer of the 
will on the miture of the signs a.ud mot ions by 
which the instructions were <‘ouiiiiunicated to 
him, and ultimately refused to grant }U'oh{de on 
motion. Oa\slon, In(joo(U oJ\ 2 Sw. A irr. till ; 
81 L. J., P. 177 ; (> L'. T. 80S ; 10 W, II. 410. 

Character of Witnesses.] — ‘Where a, will 

is contested between tiie hcir-at-]a,w and a. 
strangej', the exeeiition of it must be proved Ijy 
the most clear ami unequivocal evidence; and 
if contested at tlie (?nd of some yea.rs, when the 
subscribing witnesses are dead, evidenee may be 
called to "their character. J)tw d. Walker v. 
Stephenson, 8 Ks[). 284. 

Practice.] — It has never been laid down 

as a rule, that a will cannot be jn'evod without 
examining all the witnesses, though the practice 
has been to examine all. Foiodl v. Clearer, 2 
Bro. 0. C. 504. 

But a party proving a will in solemn form iji 
the Probate Court, is bound to call at least one of 
the attesting witnesses. Ikmman v. J foil (j son, 30 
L. J., P. 124 ; I.. B. 1 P. 802 ; 10 L. T. 802. 

Declarations of Deceased Person taking Inte- 
rest under.] — Declarations of a <leee.ased person, 
claiming a limited intcj'cst under a })ariicular 
will of pro[)erty of which he was in possession, 
are admissilde to prove the fact that such will 
had a k‘gal existence, and that certain p)ersons 
were named (executors tiherein. Sly v. JDredye, 
•16 L. eh, P. 08 ; 2 P. D. id ; 2,5 W. li. 408. 

Loss— Secondary Evidence.] — On proof that «a 
will of lands had been lost, parol evidence of its 
contents was received from a person who had heard 
it read over in tlie presence of the testator’s family 
on the day of his funeral. Anon., 2 Camp. BOO. 
S, P., Suqden v. St. Leonards, 45 h. J., I^. 49 ; 
1 P. D. i54 ; 34 L. T. 372 ; 24 W* B. 860. 


Acknowledgment of Signature.]— A, re(iu(}s(.eii 
B. to prqairc a. will Idr iiim, by which Ih was 
appointed soh; executor, and when preparc'd it 
was signed by A. in the presence of Ih and 1 wo* 
other persons. Ih tlu'u sent lor (h and D., and 
in A.'s luiaring recjiiestcfl them to attest A.’s^ 
signature, which tlu‘y «U(1, a,n<I A. thanked tluun 
for their trouble :—J hdd, following Jm/lesant v» 
hajlesant (H 11.3 P. 172), that. Die sign.dtnv 
bad been duly a<*,kiiowh!<iged ; ami probate- 
grantcil. Jiishop, Jii yoods oj, 80 \V. U. 5<)7 ; -Hf* 
J. P. 892. 

To constitute a suffieient acknowledgment', 
within s. 0 of the Wills Act, the witiu'sscs must 
at the time of the aekiunvledgmeiit see, or have 
the opportunity of seeing, the signature.’! oi tlie 
testator, and if such be not the easi.^^ it is im- 
material whether the signatuni be, in fact, tlu're 
at the tiiiu* of a.tt{,'slation, or wiadluM' the tistatoi' 
sa.y that the ])a}»m' to he attested is his will, or 
that his signal ni’c is inside th(‘ papm*. Jhidson v* 
,Park('r (1 Bojicrt, If) followed. Cu'illim. v. 
(hnllun (3 Sw. A 'i’r. 200) and Ceeket \\ l/oivp 
(lj.B.2 IhA !). 1) liisapproved. (funstan, /nyoiuh 
ot\ Slake v. lilakr. 51 L, (di. 877 ; 51 h. .h, 
ih'86; 7 P. J). 102; -10 l^.T.lUl : 80 W. 1 1, 50.5 
— G. A. 

As to Age.] — A siateimmt in a, will of tlu' date 
of a p(‘rson’s hirtli is ])i'ima facie evideneo of his 
ag<*. Williams v. klaskisson, 8 V. A G. 80 ; 2 Jur. 
65(>. 

Eecital in Deed,] — A reeiial in aih’eil of ;i will, 
of real estat(% e»mfheii with a pami admission of 
tint {nith('nti<*ity of a. doeumenf. purport ing ti> be 
the will, madt>, anl<‘ liiem motam, by tlu* grantor, 
wdio took an iidt'rest under tlm will -Hekh 
iijion prodiu’tion of the document, suthident 
jiroof of the will against the grantee <daiming; 
under the deed. .AVn//r v, She((, Ir. U-. 8 G. L. 
■224. 

ExempMcatiou.]— \Vh(*re original will is losfr 
and from {‘.x(‘m})liiieation thereof under seal of 
prerogative court, tlu're is re.asoii to suspisd. its. 
vali<lity as to ilisposition of rea,l (‘sfati'i; such 
exemqii ideation cannot be, admitti'd as evidence,^ 
but party must be left, to his remedy at law.. 
Arthur v. Arthur, 8 ih'o. P. G. 5G8. 

Production of Original by Officer of Court.] — - 
Order on the registrar of an ecclesiastiettl eourt,, 
to deliver an original will, to be jmoduced here, 
on seenrity given t(,> return it. Lakes'. CausfwUl^ 
3 Bro. G. G ‘ 268. 

Wi 1 1 or< 1 eret 1 1 o be < ieli vered o u t of eeclesias tical 
court to the solicitor, on seeurity to reliirn it. 
Forder v. Wade, 4 Bro. G. 0. 476. 

WIku’c a man is sole dewisce of the real estate^ 
and one of the witnesses tot lie "wi.!! resides abroad^ 
upon a commission to examine siudi witness, 
the court will mak(i an order that the orjg!na.i 
'Will be <leliv(‘red out. of the prerugativi ‘.office to 
a }>erson named by the party }>raying tiie com- 
umsion, in order tliat it may ho carried out of 
the kingdom, the lirst giving secni’ity to retani 
the same to the appro])riation of the judge of the 
prei'ogative court. Frederick, v. Atjuscomhe, 1 
Atk. 627. 

The court of chanceiy, whci’e necessary, will 
make an order upon the prerogative oillcc, to 
deliver a will to the registrar’s office in Hymoiid’H 
Imi, and lie there till the court of chancery has 
no furtlier occasion for it. Jd. G28. 
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The prerogative office was ordered to deliver 
a will to be pros’'e(l in Gloucestershire, iruder a. 
commission from chancery, and an officer of tVio 
prerogative offie,e was not saffiered to attend the 
execution of the coniniission. Ih. 

Will delivered from ])rerogativo court on 
np|u*oved security. J/hv/c v. lloach, Dick. 65. 

Order to registrar of ecclesiastical court shoitld 
be tlirected “ To tlie registrar of the court,” and 
security foi’ return of a will to him should be 
appj’oved <.)f by master. Qmden y. Qualey^ tl 
Madd. 216. 

Order made upon registrar of coiisistoiy court, 
tha( an original will may be pi’oduced for hearing 

on trivhig security. Ilodwii v. , 6 Yes. IB-L 

S. i\, Ford V. Id. 802. 

Court Y'ill not direct ecclesiastical court to 
deliver out original will to be produced here 
mei'ely to save expense of copy. Cor- 

hy/i, 8 Anstr. 618. 

Order was made on registrar of Brecon to 
deiiYcr a ^Yi]l to defendants attoimey, to be pro- 
duced at the hearing of the cause, on giving 
security to return it. ITi/hV/w/.v v. Floyor, Ambh 
:U6. 

Tiie court will order the registrai’ of tlio con- 
sistory court to attend with the will in court at 
the hearing. IJlyor. v. lloicland^ 17 Jur. 816. 

ProductioiL of an, original will, u})on security 
being given, witiiout. requiring the attendance of 
the officer of the rcgistiur. S. C.. 10 hlare (xipp.) 
xviii. xxxh. ; 17 Jur. 816. 

11. Deeds. 

Proof by Handwriting.] — The execution of a 
deed, may, oii an unopposcfi ])G{ition, be proYCfl 
under the Common. Law Procedure Aoi, 1854 
(17 k 18 Viet. c. 125). s. 26. JIdro Fdatr, Li 

42 L. J., Ch. 882'; 28 L. T. 760; 21 W. li. 
749. 

A married woman uinler a power prescri])ing 
no })artieular form a})poiuted new trustees, and 
the fund Ycsted in the old trustees having been 
paid, into court under the Trustee llelief xVet, 
petitioned for payment out to the new trustees. 
Upon this petition the question arose whether 
the proof of her signature b}'' a stranger yIio had 
seen her write is sufficient under s, 26 of 17 18 

Viet. c. 125: — Held, tliat the application being 
for payment out of the fund, and not to carry 
into eftect the instrument, tlie act did not apply ; 
and that inasmuch as the power di<l not prescribe 
any special form, the proof was sufficient. Jldl, 
Li re, 9 W. R. 776. 

Proof by Age.] — Deeds. Ydiich being more than 
thirty yeaj’s old prove themselves, used at the 
hearing of a motion foi* decree, should be inserted 
in the list of evidence in Ihe decree, although not 
included in tlie list of evidence, to he read, and 
not referred to in any affidavit. Jiotyl v. Petrie, 
1,9 W. Jl. 221. 

All de(}ds above thirty years old prove them- 
selves, and there is no 'occasion t<') ])rovc their 
execution. Ile,r v. Furring don, 2 Term Hop. 
471 ; Miiroli v. CoUneft, 2 Esp. 665 : 5 R. R. 766. 

The memorial of a deed upwards of thirty 
years old, and executed ]>y the grantors, is ad- 1 
missible as primary evidejice against persons ■ 
claiming under them of the facts stated therein 
without proof of handwriting. Riggs tMlller y. 
Wheatley, 28 L. R. Ir. 144. 

Execution by Attorney.] — Although 

the presumption will be made that a <leed more 




I than thirty yeaivs old, coming from an iinsus- 
' pected repository, has been validly exccut:cd. 
yet, in tire case of the execution, by an attorney 
of a deed pur[)orting to be an appointment iimlor 
a discretionary power, the court will not assume 
that the attorney was authorised to and could 
lawfully make tlie appointment in the absence 
of any evidence to that effect. Alrey, In re,, 
Airey y. Stapleton, 66 L. J„ Oh. 152 ; [1897] 

1 Ch. 164 ; 76 L. T. 151 ; 45 W. R. 286. 

Inrolment.] — A. being entitled as quasi tenant 
in tail to a sum of stock, executed a disentailing 
deed, which was duly inrolled in chancery, and 
presented a petition for the transfer of the stock. 
This deed was produced at the hearing of the 
petition, with the certificate of the clerk of 
inrolments, indorsed, but no evidence was given 
of the deed : — Hekl' that the petitioner’s title 
was not luade out by the production of the deed, 
and that evidence of his execution of the deed 
ought to be given. Rishogj v. Re Rurgh, 15 L, J., 

1 Ch. 65. . ^ _ .. 

The inrolment of a lease under 1 2 Geo. 4, 

c. 52, s. 8, docs not disj)ensc with proof of the . 
execution of the iiistnnnent. Jenldns^^ Riddtdph, , 
il Ry. &M. 639. 

, Custody.] — It must be proved that deeds come 
from such custody as to .afford a reasonable pre- 
sumption that they were honestly and fairly ob- 
tained, and preserved for use, and are free from 
all suspicion of dishonesty. Roe d. Prune v. 
Rawlings, 7 East, 291 ; 6 ‘Smith, 254; 8 R. R. 
062. S. Su'innerton v. Stafford QRarquis), 3 
Taunt, 91 ; Lygon. v. Strutt, 2 Anst. 601 ; 6 R. R. 
661. Pottn JJurant, 6 Anst. 789 ; 4 R. R. 
864. ■ 

In order to render a document admissible in 
evidence, it is not necessary that it slinuld (u.)me 
from the most proper place of custody ; it is 
sufficient if it comes from a place where it may 
I reasonably be expected to be found. Oroiightonw 
Plcdie, 12 M. & W. 205 ; 13 L. J., Ex. 78 ; 8 dur. 
.275. 

An ancient agreement between an owner of 
land and the inhabitants of a parish that the 
land should maintain its own poor, is a document 
wliich may reasonably be expected to be found 
among the title-deeds of a large estate in the 
parish, and is properly i*eceivablc to shew that 
the particular estate is part of the parish. Reg^ 

V. Mytton Overseers., 2 El. & El. 557 ; 29 L. J., 

M. 0*. 109; 6 Jur. 611 ; 2 .L. T. 12; 8 

W. R. 275. 

In ejectment, by the mortgagee against the 
son of the mortgagor, he produced a marriage 
settlomcnt more, tlian thirty years old, made 
prior to the marriage, whereby the mortgagor 
conveyed the premises to trustees for himself for 
life, with remainder to the issue of the marriage. 
It being prove<I that the deed was founrl among 
the papers of the mortgagor: — Held, that al- 
though this was not strictly proper custody, the 
deed was nevertheless admissible without proof 
of its execution. Roe d. Keale v. Samples, 3 
H. & P. 254 ; 8 A. & E. 151 : 1 W. W. & H. 228 ; 
7 L. J., Q. B. 140 ; 2 Jur. 84L 

The rule as to the proof of custody, which en- 
titles ancient deeds to bo so road, is satisfied by 
proof of their coniiiig out of the possession of 
any one so connected with them as not to raise 
any suspicions of fraud. Jh. 

Documents more than thirty ycai's old ai'C ad- 
missible, without proof of execution, if produced 
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from ciistrxly which may he 3,*(ia,HonjihIy a(,'e<umi'ejl 
for, thoiis’h Dot the strictly pi'oper enst«nly. 

JJiifi d. Jf(eohH V. PhUVrpti^ 8 Q, Ih 158 ; .15 L. *1., 

Q. B. 47 ; 10 Jiir, 84. B. Ih, v. Jlodifmn: 

0 Q. B. 727. ^ , 

A deed thirty yeai’s old, a link in the* c.hain ot 
the defendant’s title to tiie i>rop(;rty to rceuvei' 
possessjoTi of which the action wu,s brouf^'ht, was 
produced hy a witness who received it from the . 
dofeiuhxnt’s attorney Held, on the authority 
of IJ 0 (> d. Jamlhs \\ PMlUjhs, supra, that thert‘ 
was snOiiuent evidence of proper ciisto<ly, John- 
son V. Tijrrdl^ 2 .L. T. 429. 

A suit t,o establish the will, and administer tlie 
estate a testator, in which bis executors and 
trustees were defendants, was compromisc<L By a, 
deed to which the executors and trustees wtu'c 
parties, re-settling the lands in ctfect with soau‘ 
variations, to the uses of the will : — Held, t imt. 
the production of this dectl by the so]i<‘itors for 
the trustees and. executors was pro<lu<‘.tion fnan 
proper cnstoclv. iihV///,v JIt/M'r v. UVov////*//, 
28LB. Tr. 144. 

ITpitn the expiration of a lease, for lives, 'P. W. 
was in ])ossession of tlu‘ ])rtauisi;s as Icmant. from 
year to year to W., to wliom lie paiti Ids rent, 
T. W. obtained the h,‘asti from \\h an<l d. (who 
were not attorneys), and carried it to his land- 
lord W., and took afresli demist*. The amount of 
rent paid by T. W. wasthesanu' as that' reserved 
])y, the indenture. W. and J. elainn.'d no 
interest in the document, hi an action against 
T., W.’s tenant : — Held, that the, (uisiody of tlie 
lease was properly acinm id ed for. ///v',s* v. B7//-' 
H >1. .'c W. 527 ; 7 L. J., Ex. 188 ; 2 Jur. 878. 
.A deed more tluiu thirty years ohl, <‘,n*a.ting a, 
lease for lives, which liail expire<l, Nvas produced 
from the emstody of W., a land agcniof plaintiif, 
in Uie following manner : — W. was expected by 
the attorney of plaintiff t«i havcliceu at the trial, 
but; left the assi^iie town the (wening before, and 
the dtvid was taken out of hiscarpid, liiig, and [iro- 
tluced by the attorney for the idaintitf : — Hehl, 
that there was suificient prima facie evidence of 
proper custody, Poe d. Plnrirdiurij (./ibrZ’) v. 
KedUuf, 11 Q. B. 884; 17 L, d., Q.’ll 199 i 12 
Jur. 488. 

Becitals.l — llecitals in a deed tendered but 
not executed were hehl admissions by tlie parties 
on whose behalf the deed was preparoil, but 
capable of being rebutted. Jhdleif v. Jiullet/, 44 
L. d., Ch. 79 ;^L. li. 9 Oh, 789 80 L. T. 848 ; 
22 W. K. 779. 

Kecitals in documents are no evidence of what 
is tlierc recited, though actual possession, in 
conformity therewith, wouhl constitute a prima 
facie title. Bvlntow v. Cormicon^ 8 App. Oaa, (541, 

A recital in a deed executed in 1 789, that, by 
a se[)arate deed in 1788, A, declared he was seised 
of the freehold of lands in trust for B,, to whom 
he had on the same day grant.eil a lease of tlie 
same lands for one thousand years, is not evidence 
of the contents of the deed declaring the trust ; 
neither is the receipt of a master, acknowl(*dging 
such deed to have been lodged with lum, evidence 
of its contents, tliongh it may be of its existence. 
Kelly V. Power, 2 Ball & B. 28(»: 

A recital shewing that a prior absolute con- 
veyance was in fact a mortgage, was held not to 
be conclusive on the party claiming the beuelit 
of the prior deed, though he entered under the 
second, inasmuch as he had not executed it. TffU 
V. Ower, 4 Y. & Coll. 192 ; 9 L, J., Ex. Eq. 88 ; 
4 Jur. 89, 


Whei’i* a uf r'pnly r<‘dt'mpl ioii 

luid (he h'giil estate eenveyed In him hy di'ed, 
dated lhe‘2'lth Aiigu'^i, 179(5, in vvlsieh it was 
rec.ited iliiit the, purehascu' had s<Hnetitne sine<- 
paitl In tile mortgagee, the muiH’V <lue rni the 
mortgage, ki‘., lull to redeem was hied on the 
29th -lamiary. bSl<5 : —neld, tiiat. the rr-eita! was 
a,n a^4v^u^wledgnH“n^ <4' (he mortga</e title within 
twenty y(‘a,rs from the {ilin,i,rof the bill. PrJeo 
V. ('opuer, 1 Sim. tk S. 541 7 ; I B, d, (o.s.) bh, I 78. 

In tlu* abseiH’e of evidmns* of a eoiitrary 
c.iistoni, it will lu* presumed tlrnt a surrend<‘r will 
bar an I'statt'. tail in eopybohB, (\>pyltolds were 
sold subjc'Ct to a condition that ail statmufuds 
and recitals in any of the t it le-de^sls or muniments 
of title should be e.onsi<}ered ns Kaiisfaetory 
evuleiu'e of t hi' faets stated or iH'eitsHl : and iu 
ease any purchaser ^houhl not, w'ifhin iourteeu 
days from tlu’deli very t»f t la* absi raet , tleelare his 
dissatisfaetiou with tin* title, and point <iut siuiu* 
valid o))ii‘et ion t hei'oto, t hesamt* shouhl In* eon- 
sit!<'r(‘(! as ueet'pted. 4’he fust surrender on t he, 
absl ra(4. was dated in 1801, and was a e«mdilional 
surremh*!* by .A, nial .1, his wife, Nvhieh said J. 
had tium iati'ly been admitted ilu'n* tenant, iii 
tjiil, according to the misiom of that manor,” 
'Pla^ pun*hast‘r objethtsl (hat there was nothing to 
show how Hie. estate, tail had been barred, and 
subseijuently the ]>urehasc‘r rt*quirtsl evidemm 
that, the (‘ustom i>f tlm manor warranUsl (‘states 
tail. In 1815 an a, bsolut(‘ surrender in fee was 
made by the persons vvho laid made the con- 
ditional surrender of 1891. 4.’}iei property had. 

ever sine, e the, surrend(.‘V of 181,5, been })ossess<'<l 
and mijoyed under that surrender. 4’l'iepur(‘haser 
having object (‘d to the tith*, on the grouudsthat 
there was no sutrH.aent evideiu'e of Hu* facMs Hial 
th(.i custom of the. mauoi’ W’a.rra,nt(‘d (‘stat<*s ta,i!, 
a.nd t.hat the estate tail of J. had (sver het'u 
liarrod: — bbdd, that Hie ri'eital in Ha* snrri'iider 
of 189] vvas (.jonelusive evidence uiak*r Hu* (‘ou- 
ditions of sale of the fact, Hmt. J. had Ih'i*!! 
admitted tenant in tail, Imi not- tiud this was 
nc-eording to Hu* eustom of tiu* iminor, b(‘cn,use 
Hurt was not a single faci hntraHa*r a dediudiou 
from a series of facts :~™dl old, aisu, that Hits 
recital, coupled with tiu* eoiaiit ioiuii surrender of 
1801, the abs(tiut.(* siirrmider of 18j;l, and ihe 
subscapieiit possession, eou'^isteut !y with tliat 
title, Nvas sntlleieut evideiuai that tlie custom of 
the imirutr did warrant (‘states tail, (looid vx 
WIi'ite, Kajo (>88 ; 2 Kij. Bep. 1199. 

in eouveyances by lease and nrlease, it si‘ems 
not to be the pracliee iu in'land to make lease 
for year; hut n‘(*ital in release is (‘videnee of 
lease, J>(ihj w .A'c////, 4 Dow, 485. 

Deeit'c for raising mou(*y und(‘r deed of 
ajipointmeut, though Hu* only copy produ(‘t‘d 
appeared not (‘xeeiit.ed ; upon re(‘ita.4s (sf it. in 
two settlements as a, subsisting tdleetmU decfl, 
and evid<*ne(*, from liooks of a. <U*(*t'asi*d solicit m*, 
of clmrges for Hie pri‘})a.ra,f ion and (‘xecution of 
it. Sl‘}ptvo>iJt wia/iilrey, 11 Yes. (H ; 8 11. It. 8(5. 

.llecitals in a. decd-jioll made by an a.nei'stor of 
an owner of pasturage r—lh*]*!, admissible to 
pi’ove marriages, d(‘aths, Ac,, of aneest'ors of the 
uwiH-U’. U'eleowe v. Ppton, G M. A W. 5,8(5. 

See hIw Bsa’oppiim. 

ludorsemeuts.'J—To pr<»ve the (?xecution of a 
deed, by wliich' A. lumveycd lands to W, upim 
certain trusts, which deed wa,s al}(‘ged to be lost, 
it is shewn that L. (in whose othce W. had been 
aclerk)lmd found a draft of a deed of convey- 
ance, with the following mentfiraml urn on the back 
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o1! it, in the liaiidwriting of W. : — ‘‘Engrossed 
J. W. ; stamps and })archmout, with 1/. for lease, 
M, B,s*. S^/.” ; — rielil, that this memoraTulnm was 
not admissible. JMic d. Jfat/iei- y, Wlutrfoot, 8 
Oar, &. P, 27t). 

A dticument indorsed in plaintilTs lima Iwriting, 
and which plaint iff had dirccteda witness to give 
to defcudant, is good evidence on the ])art of 
<Icfen<lant, altlnaigh the iristruinenb be not! 
between the partitas on the recoi'd. v. 

Young, Car. (Is: M. 78. 

Copy,] — An old attested copy of a deed of 
settlement, produced fi'oin the proper custody, 
was received, after proof of unsuccessful searches 
for the original, and proof that the possession of 
the estates comprised in the settlement went with 
it. FitzuYfItor Peerage^ 10 Cl. & F. 198. 

A (,‘ 0 })y of a deed to lead the uses of a fine, and 
inroiled for safe custody, allowed to be read as 
evidence at a trial at law. ('omdeu v. Speuae/% 
2 Verii. 471. 8emble. P. f[, id. 591. 

Draft.’] — Drafts of deeds of which one was 
objected' to on tlie gronnd of its lieing insuf- 
ficiently proved, ami tlu*. other on the ground 
that the deeil bedonged to the defendanfs title, 
mlmitted in evidence. SufcUlfo v. Jameu^ 40 
L. T. 875 ; 27 W. K. 750. 

A draft of articles of partnership, together 
with stated account, and the payment of money 
by thc^ acting partner to the others : — Held, 
sufiieient evidence of partnership to ground 
decree for account. lEe/Ay v. Porn, 8 Bro. 1\ C. 
5487 ' 

Practice,] — The court will, of course, tahe the 
word <‘»f counsel as to wliethcr any deed was or 
was not used by him. Bogd v. Potrku 19 W. lb 
221 . ■ 

For what purpose admissible— Bond.] — A 
])ond or mortgage is ])rima facie good evidence 
for a debt ; but in case fraud appears, the 
obligee, iSm., ought to prove actual payment. 
Pfddock V. Prawn, 8 ?, W. 289. 

A b<md for iR'rfonnance of articles, though 
cancelled, was made an exhibit, ami allowed as 
evndencti to prove the execution of the articles, 
th(j limitation being inserted and recited in the 
condition <.>f the bond. Anon., Gilb. 188. 

Appointment.] — A married woman was 

alleged to have executed an appointment in 1800, 
and to have destroyed it. In 1818 disputes 
haying arisen })etween her and the appointees, 
she and her liusband executed a deed of com- 
])romise, which recited Die appointment of 1800, 
and that she luul destroyeit it: — ^Held, in a 
contest Ijctween the appointees and a party 
claiming under lier will, that Die deed of com- 
promise wus admissilile iii evidence, as was also 
tli<‘ draft hill of costs of licr solicitor, ami a draft 
of the deed of 1800 fmmd in his ))usse.ssio!i. 
Held, also. Dint this evidenee (after a lapse of 
forty years) i^stablished Die fact of her execution 
of the ajipohitment in I80t). Dgno v, ('ortobadw, 
17 Bea,v. 140 ; 28 B. J., Ch. GO. 

Deed not inroiled.] — Whether a deed 

vesting lamls in trustees for a chaiitablc use, 
not inroiled under the statute 9 Geo. 2, c, 80, 
and therefore wiDiin that act ‘'null jukI vohl,” 
is admissible hi evidence for the purpose of 


w§. 

showing upon what trusts the lands are held, the 
party having the legal estate adinittirig that he 
is a trustee, and claiming no beneficial interest, 
qufere. Att,~Grn., y. Ward, 0 Hare, 482. 

Proof of twenty-five years’ usage of a dis- 
senters’ meeting-house for worshiji by pcT’soris 
of a certain religious society, i.s not, under the 
statute 7 8 Viet. c. 45, conclusive evidence that 

the trusts of the premises are for the benefit of 
that society, where such trusts arc dcciari'd upon 
the face of the deed by wliich the premises are 
dedicated to the charitable use, ultiiongh such 
deed, not being inroiled, is “to all Intents and. 
purposes null and void” under the Mortmain. 
Act. Id. 482. 


Production of — Subpoena to Post-OfOLce Ofd-- 
cials.] — On a subpmna from tlie court of biink- 
ruptcy to produce all telegrams sent, hy fhc' 
bankruyit from a certain date, the si^cretary of 
tlie yiost-ollice was ordered to ])roduce Die docu- 
ments sought for, the court intimating that such' 
sulipcenas should be ]n’e])ared so ns to meet tlur 
convenience of the officials. Punt/i, In rv, 7 
L. lb, Ir. 288. 

The post-office auDioiuties may l>e ordered to- 
in-odiice s])ccified telegrams. Tomluw v. Tgler,^ 
44 L. T. 187. 

Privileged Communications by.] — When a 
communication, liliellous in itself, but sn(!li that 
the occasion of it would have reiulercd it. privi- 
leged if made by letter to the person alone to 
whom it was addivssed, whereas it was in fact 
ina<le by mea,i is of a. telegram, is not privileged, 
though made bona fide, lieeause the inode of 
conveying the inforniation necessarily involves 
yadjlication to Die ])ost-ofiiee clerks: — Held, it 
was not less a publication because 81 A 82 Viet., 
c. IK), s. 20, makes Die disclosui'c of the contents 
of a telegraphic .message by any ollicinl in the 
post office a niisdcmeanonr. v. PrrrOy 

48 L, J., 0. P. l()l ; L. Jl. 9 0. V. 898 : 80 L. T. 
882 ; 22 W. lb 878. 

Mistake.] — The defendant wrote a, message 
for transmission liy telegra])h to the plaintiff, 
ordering three rifles. By mistake the telegraph' 
clerk telegraphed the word ‘‘the” for “three” 
and the plaintiffs thereupon, acting upon a 
previous comninnication with the defendant to- 
the efi’ect that lie might yierhaps want as many 
ns fifty ritics, sent that number to him. ITe- 
declined to take more than three. In an action 
ngain.st him to recover the jirice of Die fifty 
rifles : — Held, that he was not res[)onsible for the 
mistake of the telegraph clerk, and that therefore 
the yilaintifCs were not. entitled to recover Die 
iirice of more than three rifli‘s. Jfrnhwl v. Papa, 
40 L. J., Ex. 15 ; L. lb G Ex. 7 ; 28 B. T. 419 ; 
11) W. li. 106. 


18. Histokical, Btteraey and Hcienttfic 
Books. 

Whether Permissible.] — On the argument of 
a special case, the counsel for the (lefendant, 
with a view to illustrate and explain the object 
and intention of a jirovision in an old act of 
parliament, proposed to read an extract from a 
printed book found in the Botiieian Library, 
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dated 1701), and profcBsnig to (lonlaiii the rules 
and regulations of the Uonipanyoi: Mims Adveti- 
turers of Kiigiand ; and also a document from 
the 'Rolls Chapel, inrolled llmrc us a deed of 
partnership of the M.illioii Bank, dated IditS, 
The piaintiit’s counsel obpNsting— ^tlic court, 
refused to permit them to be read. of 

£mflan(l v. Andem)ii^ 4 Scott, 85k 

Counsel at a trial may refer to matters of 
general liistorj, provided the licence is exorctst'd 
’with prudence, but cannot infer to pjirticular 
books of history or read particular passages fnun 
them to prove any fact relevant to the cause. 
Davhy v. On^iehif^ 1 H. & N. 1 ; 25 L. J., Ex. 
227 ; 2 Jur. (n.S.) 407 ; 4 W, R, m. 

Works of standard authority in literature may, 
provided the privilege is not abused, be referred 
to by counsel at a trial in order to shew the 
general course of composition, and to explain the 
sense in which words are used, and matters of a 
like natui'e, but cannot be resorted to to prove 
facts relevant to the cause. 7 //. 

Tlic ecclesiastical courts may consult. aiKutml 
authors, historical and theoh»gi{5al woi'ks, pic- 
tures, engra,vings and oilier aneituit docunuuds, 
■with inspect to the }>ractic(^ of (lie primi- 
tive church, the ritual of llie ejist.crn and 
"western (diurches, the position of tlie lord’s 
table, the position of the eelebrnnt at. the tabh^, 
jand like questions wiiich are lieyond tlie ri^jieli 
of living mernoi'v. Jiood v. Jdooohh 
62 L. J., P. C. I ; flSl)2l A. (1. 614; {>7 L. T. 
128 ; 56 J. P. 725--Jk 0. ' 

14. PllOTOGHADllS. 

When Allowed.] — Photographs wer(; allowed 
to be used on tlm trial of an indictment for an 
■ obstruction to a, Inghway, to shew the nature of 
the locus in (juo. ifc/;. f i'nlfrd Ju/o/dom AYcc- 
trw Tolof/mjdt- fh., 3 F. Y. 75k 

So, on an indictment for bigamy, a photo- 
graphic likeness of the first husbiind was allowed 
to be shewn to the witnesses present at the first 
marriage, in order to prove his identity with tlu' 
persons mentioned in the certificate of marriage. 
Mey, v, 4 F. & F. 103. 

15. NEWSOAPKliS. 

■Report,] — A witness in the cause stated, that a 
■certain report in. a news])aper of the jiruceedings 
at the meeting when the resolutioii of a])[)ropria- 
tion was alleged to have been passed w'as a cori*ect 
representation of wdiat passed ; but the court 
rejected not only the newspaper, but also the 
deposition tending to shew the accuracy of the 
statement in it. Rimmore (Lord^ v. Mniratf, 15 
Jur. 238. 

To Refresh Memory.]— post, col. IIU. 

Gazettes,]— fe ante, cids. 604, 605. 

16. Account Books. 

Roth Sides must he taken.]— If one side of an 
account produced by the adversaiy is used, both 
must be taken. The aceoimt must be adopted 
altogether, or rejected in toto. The rule is the 
same in this court as at law. Mlhee v. Saeud, 2 
Moll. 193. ' 

When an account furnislied by a }>art.y before 
any suit instituted, is produced to charge liim 
with the items, on the debit side, lie is entitled 


discharge. 

382. 


Punned iUtnt \\ 2 Pad A P>. 


to lesort to the credit sitle in support of his J accounts re<iuircd to lie taken have been kept, 


When Rrimd facie Evidence.] - in a suit lt> 
administiu’ the es(;d(' cf a. I('.stat(ir who bad diod 
in dainaa'a. in 1825. an a(‘(natid was direch'^l 
against thi^ surviving: {‘N«‘ciijor and tlu* ropre- 
sent.aiivt^ of n d('Of,*as<‘d exoiuibj!’. In taking ll5<‘ 
account tlie Inioks account, u bieii wta'o proved 
to luivo been rcconlod in I in* Jamaica cmirl, 
we !•(> allowed to bt‘ t;dcon as juima facie ru'dcncc. 
ctf tiic truth of tlm ma.ttt‘rs therein centained, 
under! 5 16 Vic.t. c. 8f>, s. 51, wit bout prodiu/tion 

of voucliers. Hlotqht v. .3 KavA J, 2'J2 : 

26 L. J., Fli. 553 ;' 5 W. R. S'.l. 

Accounts on an inforniation fih'd bu' settling 
a scheme foi* a cliarit y. Pj’ac(i<'c not, yi t settk'd 
as to the foianii to wliicli a rcferimci* will he 
directed; !iml sciniJc, spcrljil dinnuions as to 
books of accounts being tak(m as prinia facie 
evidence under the oith section of the atd 
15 (k lt> ^’ie}. e. S6, will not be given .at. the 
hearing. wAfhrood, 1 W. R. 61. 

A truhti'c under the will d' a. teslalor who 
died in 183|.k<‘pt t he j lajsts accounts i)peti to be 
lnspeet<*d by tlu* eestuis (pte. trusteiit, who all 
lived near logefhm’ :iud in eonimuuii'at ion. In 
1855 an exammation t>f tlu* books of ju’i‘('nnt was 
made on hi'lndf of two of them. Tin* court 
allowed llic l.K)oks to be taken as primh fae.ie 
evideiiee of a<'cotints till tlial. <*xaminatlon, 
/>V;//.'.s* V. ('a rfnorhjhf, 15 W. R., 417. 

ChreumstamH's luuh'r whi<*h books of aetmunt 
W(‘re allowaid lo be taken as prima faeie (*videnec 
unde.r 15 k. 16 VitJ, e. 86, s. 51, J/tn’dodek v. 

1.5 W. R. 953. 

Jiooks of ae<;(»unt., k(.*pi by a, tnisii'e and her 
agmits, vv(M'e tendered as evidenee of tiisburs(‘« 
numts in referema* to tin* trust estate. The 
chief clcilv, as the trnst(‘(‘ could not ]n’oduc«* 
slrud vouchers, ailmitted tiu^ boiiks as t*vidcnc(‘ ; 
ami a, motion to vary the c(‘rtilicat<' was rcfustHl, 
with costs. Conkr.i v. (Swhe,^, 55 N. R, 97 ; 9 Jur. 
(N.S.) 8.13 ; 11 W. R. sri. 

IJic nuxming of tlui act 15 k 16 'Vim. c. 86, 
s, (51, is, that wliere vouchers Imve bei‘n lost, or 
tlio ac'connts cannot lu* takt'u in the oi'dinary 
way, the court may give spi'cial directions; bin 
sueli diiVfJ ions will not begivtm nnlessit appi'ni's 
that the ordinary (‘vidonei* cannot be bad, not 
merely to save expense. J.odtfr \\ Pr'dolhird, 3 
De G. M. A G. 906. 

Semble, flial by tlu* ordinary rules of tlu* court, 
partnership books are admissible in i*videnee for 
and against all the paihners and their estates, 
Ih. 

Semlde, that tlie 15 .k 16 c. IS, s. 51, duos 
not operate ret o >s| leet i vt ‘ly . / h, 

A suit was instituted to Int relievi'd against a. 
bond given t o a. di'ceasi'd obligi‘(*, un tlu* ground 
of asubsisting a<‘couut. 'flu* plaint Ilf relied upon 
a pa[H‘r in tlu* handwriting of the obligee, to 
show that, an account w.as open betwt‘cn llu‘m. 
This paper wtis mitered in (‘vid(‘ne(*. l'!u* (iov-nv 

direete(l the accounts to be taki'n : Held, tha.t 

the master had jtroperly allowed the paper to be 
used ill evid(*iu:(i on iH-half of (he. obligee as well 
as against him. J)}r/nv v. bh/Y/. 1 Ih* <b «k Sm. 
266j 20 L. J., Gh. 211 ; 15 Jur. 831. 

The })rovision in ^ht^ olth s(:mi<m of the. 1.5 k 16 
'Viet. c. 86, \vhi(di emiets “iha,t it shall be ia,wful 
for the court, in any case wlu'n^ an account, is 
re<]u{red to lx* taken, to direet liiat in faking the 
accounts the liooks of account in whieh llie 

o.r 
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siTiy of them, sliall be lakcii as primu facie evidence 
of the trutli of: tlic matters therein contained, 
with liberty to the parties interested to take such 
objiKhaons thereto as they may be advisal” : — 
to a})ply to an account diroctedto betaken 
by a d('(;ree made before the act came into 
<'>|H‘ratiou ; but : — ilehl, that the power .e^iven to 
the couri-. by tlie provision is not to be exercised 
Jan til the court, is satisfied that tlie means of 
olibuning the ordinary legal evifleiicc has been 
isubstantinllv exhausted. Eiuart v. WilUamit., 8 
E(p 11. 47() f 24 L. J., Ch. 414 ; 1 Jur. (N.S.) 400 ; 
8 W. Ik 348. And see S.fL 7 De G. M. & G. 68 ; 
3 Eq. E. I ll ; 24 L. J., Ch. 366 ; 3 W. E. 46. 

The books of a manufactory being kept by B. 
while 0. was manager : — Helcl. not binding on 0.; 
l)ut 0. having free access to the said books, they 
\vere to be taken as prima facie evidence, with 
liberty to O. to surcharge and falsify. Ogden v. 
Jhdtam.^ 1 Jur. (K.S.) 701. See also Ovrett v. 
{Jorsee., 1 Jur. (N.S.) 882. 

Where, under a decree directing aceounts to be 
taken, no order ^vas obtained under tfie 54th 
section of the statute .15 tfc GJ \'ict. c. 86, that tlic 
book.s of account should lie talceu as piama facie 
cvidc.ace, but the judge’s chief clerk so admitted 
them and granted his c.ertiHeate, the court of 
appeal, vqiou a motion, to discharge the certifi- 
cate, refused the same, but witliout costs. Ahm- 
hernf v. Jlen.wn., 23 L. J., Ch. 1003; 2 W. E. 
€48— L.JJ. . 

On an inquiry into vciy remote transactions, 
accounts kept by a deceased party at the time 
•directed to be taken as })i*inia facie evidence, 
throwing on the other side tlio onus of im|)eaching 
them. C/nilmer v. Jinidleg. 1 Jac. & Walk. 65 : 
20E. E. 216. 

Of Deceased Person.] — An account hook of 
.ti former vicar, i)rod.iiced by a witness who de- 
'|•)OS(;d that he got it from his aunt, who resided 
witli lu's fntiuu.’, wlio was the son (if the vicar; 
and. that he had frequently seen the. hook in 
bis aunt’s possession, and had lieard her say it 
belonged, to bis grandfather : — .Held, not^admis- 
ssiblc evidence. Thoniim>n v. I^ern/nian, 1 Yoimge, 
■^A98: ■ ■ ■ ' 

Secondary Evidence.] — AViiei*e the account was 
of twenty years’ standing, the defendant wais 
allowed to prove his account upon, his own oath 
tor what, lie couhlnot ])rove by books or cancelled 
bond. Pegtonx. Green. 1 Cli. Ee]). 146. 

And 'where the account liad been delivered 
fourteen years, and m* objeefion taken, the 
defendant* had lost Ids books by seizure in a 
foreign (‘oiintry Held, that defendant should 
mot bo (‘.barged beyoiul liis own oath. HoUh’ 
^onfh y. Jilrera, 1 Ch. (..’!a. 127, 

An aeeonut settled explains suiliciently waut 
of (‘are in the safe kec'piug of voueliers. .H a 
iSetth.'d a(‘<‘ount is opened in the abseiu'cef fraud, 

gr(‘at. latitude is given to the admission of 
'•secondary evidence. Kilhee v. t^nei/d, 2 Moll. 
■"■T93,""4. 

'To prove Agency.] — ''J’iic question being 
whether rent })aid by the plaintiff to 4. B. hatl 
been h'ceived by him on his own a.ceourit, (U* as 
agent for defendant, it was ])roj)Osed by defen- 
dant to give in (ivi<l(‘nce (certain ac.eourits ren- 
dered to him by J'. lb, in which b.c chargcil 
liims<4f as agent fyr dertmdant. witli receipt of 
the rent, -b'B. was living at the time of the 
trial* Tile -accounts wej“c held inadmissible. 


' Spargo v. Brown., 9 B. & C. 035 ; 4 M. & R. 638 ; 
8 L. J, (O.s.) K. B. 67. 

B. PABOL BYIBENCE TO EXPLAIX 
DOCUMENTS, 

{Jiee Contract.) 

1. Ambiguity. 

General Eule.] — Parol evidence may be re<iei ved 
to explain a wTitten instrument. lien' v. Lahidon, 
8 Term Eep. 379. 18. P., McCollln y. Gilpin., 6 
Q. B. I). 516 ; 44 L. T. 914 ; 29 W. 11. 408 ; 45 
J. P. 828— C. xi. 

But not unless there is some latent ambiguity. 
Collar V. Giin/., 2 Bos. & P. 565. 

And parol evidence cannot be admitted to con- 
tradict or vary the terms of an agreement in 
WTiting. Meres v. Ansell, 3 ’Wil. 275. S. P,, 
Ogilrie v. Foljanihe^ 3 Mcr, 53 : 17 E. E. 13. 

'Wlien tlie docianerLt is unambiguous, evidei]<.ie 
is not admissible. De la Warr (^Karl') v. Miles., 
50 h. J., Cli. 754 ; 17 Cli. 1). 535 ; 44 L, T. 487 ; 
29 W. E. 809. 

Parol eviden(.M3 is admissible to ex])lain the 
tei‘ms of au ambiguously written, agreiiment, 
but not to extend it. Stohes v. Moore., I Cox, 
219 ; 1 E. E. 24. 

Under certain circumstances, \m,rol evidence is 
admissible to explain the nature of an agrocnient 
in writing, ancl to shew the c.ondact <jf thci 
])arties concerning it. Eden v. Bate (Earli)^ 3 
.Bro. P. C. 679. 

.Tn w’hnt manner a WTitten agreement may be 
affected by ])arol evidence; and upon what 
grounds the court jU’oeeeds in julmittiiig or 
rejecting such evidence. .I t eaunut. he admitted 
I for the purpose of varying the agretunenl , ait hough 
it may for tlie ])urpose of raising a.u equity 
founded on. the agreement, ly proof of collnt(n‘ai 
circumstances. Daris v. Sifnwnds, 1 Cox, 402 ; 
1E.E.63. 

x\n agreement in \vriti.ng (,*anuot lie (pialihcd 
or altered l;>y suhscfpient conversations, or a ] ire- 
sum ed iuteilded departure from the terms of the 
original agreement. Bonny. Stroud, ^1 B- 695. 

Where au agreement is created by loiters, no 
evidence aliunde is admissibhm but (.>th!‘rwise, 
where the letters are produced only as evid(*.u(.‘.e of 
' the agreement. Brier v. Bleiehlag, 6 Madd, 17. 

For Court or Jury,] — Where a document pro- 
duced ill evidence is ahihiguous on th(3 face of 
it, the ainliiguity is to be explained by the; judge. 
Smith y. Thompson, 8 C. B. 44 ; 18 L. 4., C. P. 
314. 

But where an exjiression in a dcx'umont pro- 
duced becomes ambiguous by reason of extrinsic 
evidence, it is for the jury to eousirue that 
ambiguity. II). 

Where' the meaning of a. document (Ie|H‘nds 
upon its terms, and not on mattei’s of fjwjt 
dehors the document, the question svill Ix^ for 
the judge, even although tlie terms a, re technical 
and scientific; but where aii, ambiguity is 
raised by evidence dehors the diH.‘umen1, vvhicdi 
is plain u})0u the face of it, tlie ambiguity being 
as to a term whicb imports one thing in a 
scientific sense and another in a cxunmercial 
sense : — Qumre, whether it is for the judges or the 
jury. Hills y, London Gas Light th., 27 H. 4., 
Ex, 60. 

Where parol evidence has Ixhsu improperly 
received to. cxphiin a supposed latent ambiguity 
in a written document, the court will decide 
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cainioi be proved by parol ovidi'n<;<i. IhtJurl v i! 

Moreau^ 2 Car. k. P. 528 . 

' plamtill 

Puactuatioa.'j.--A\1ien theiiieaiiingof a,^ ‘ 

ni an instrument is doubtful, the eoiui may iio 
sort puTict Hat ion, as a nu'uns of showiii"' what b'i'^''*‘b'd, tho 
coustruotion the \vor<ls am eapabh! tif ra-ml if ^'J‘<'U:.'hf 
by such aid, tlm <^ourt is mialded to set' t hat llio ‘‘-PP''<*''‘‘* 
language can liear au interpretation wliioU will -'‘'k 
make the wiiole instrument rational and self- 
coiiHiskmt, it is bound to adopt that intorpivla- 
tioii_ in preferi'iiee to aimtlu-r whioli would 
attribute to the })art{esaii inloiition ulterlv oap- ■ 
ricious, insensible, and absurd. J)nun/\s frush i ^ 

re, Ir. II, 8 Kip 420 . ' ’ 1 1 bo dofoi 


of M. signod t}u‘ 

-o •.i'MU't I ; I nsort- 
^<■a!■ in 1 1 nl .-ioids 
Inbio.;, ‘'riir IJroa! 
I, naniing Ihont),. 
Ptv. oaoli tnonildy 
: ooioM.-.P-d df sopa- 


< hargv piT inv-Tiidii lo l-o pi.v. raob tnonildv 
book.” Plain! ill"', tinu- labh-s oo!oM,>jdd sepa- 
rate hooks pnbli, shod ntouihly, tum foi- ojir'h ok 
tlm so\('fi raihvay.s. M. was iioi oniphfVod by 
plaint in to obijtin ur<!oi .., fur hint, bnt uptin snob 
tu'dor.-*. a,s lio obiainod, prooidod iboy wore 
approved df hv jdainiilf and t Im advori i'-omoips. 
hisoriod, the laPor altovod him a (‘dtiunissidiL 
M. hrcaivhf di'loitdant’s ordor lo piainfiff, who. 
appftood oi ij and allowed !\|, his oontiuis" 
si'U). and. h;uiiiv: iiisortt'd ! ho advri l.sommits for 
olio year in oaoh oi ihe siwon hndkN. hrdiodd ibis 


notion to 
At the h 
what rop 
indnoe hi 
t bo dofom 
for Id.v. pt 


o rooovor frotn debn 
trial il was p]'dp^^^ 
oprosoniaf ions M. ] 
him to (‘iitor into i 
uioo l*oin>r fha! th-fd, 
per moiii h as for t 


idant pf>r narntfi. 
■o«| Id ask tlofeiidant- 
lad ittatio !o hitn 
ho written oontra«'t i 


mre, Jr. K, b htp 420. | nt*' doionoo l»oing that th-fdiajant was liable only 

Pateat Amh\m^iirr i \ mo i- ■ ! month as for one advert isemont in, 

porinl k t^c ''.'-''l-l'l. Ilm' lb havi.ic bccu 

huidml n.,^ iul,.p(,.,| i„ I,.,., as l,y j.laiiiliir, ll„. „r ,1,,. 

S m rlnm •“ ‘"1' "'.'I'l' '.'V" <'mcc was („ vary a suiil,.,, ,.„„hari ami was 

Hcld\h.iV.ra^ fbc W«cr am.Hiud ma,lmNdl.l... 11,. 1.1, ai-., ibai if I la. i.sii,. lia.l 
Sywasnot^ was imlH,....l t„sig„ i|,c. 

the intention nf' fill, t ,r *''p' d- "'iis coiitfai.t l.y 1 lie I mini of plaiiil ill's aci'm (assum- 

•f-UAii ^ ^ h> <li‘uvv the bill for tng A!, id have bofui phiiniiirs a"'eni‘t the* 

in - 0 ”“ '“‘f cvnleiKH' Wd!d<I iiav<‘ been admi.ssilhe.* I/oL, v. 

Jfnmu -I ^ . 1 ^ ^ for Bi‘otetu\\) C. P>. {n.s,') .n*> • qii L I k p lorm 

V. to be drawn.^ Sauudn^mn 7 Juiv (n.w.) i; 3H : t) W. iCsk 

Am. 58-^8 L J 6 P ^ “ Phiintitl having preventtnl tiie ruHilnmnt of au. 

0, o.uj.,ui.22/ , .•Mur.7<.k agrmmmt in favour of tlm dermuiant, M., for 

Where Praud.1 — Ko weiobt k to Ui. ,va , 4 P'*^'^-‘)*‘‘^big the assignment of a. niongagi\ liy 

parol testiniony which is eontrirv t() tV! “jjP^JJnng himself an advaiioe after noiu'e, not 
couslruction of WTitten doeunieilts e<njfipi! ^ allovvofl to pdo' advantage of it. being mala tides:, 

the acts of tho parte and ^ ^‘valoimg ihoroforo, of a. parol agivonanh roa.i 

although liardly any length of tinw* LoiU i V' him umlor i hose oirtannstaimos. AVvP/ v., 

them frouuxKirLsalaS ^ i Ves. 2. _ 

nmofl y, Hiuall^ {\ 01. tfe F 222 See p 4 *thn>ti' ” n party to a, deed, previous t(ii 

//v/rri,.^u.j.;ch.ll2;^ 1) J T V' a<ln.it h.l, in supptul of the deed, 

Phmrd in procuniig a (lei'd xinder tho "fUwMdd* imputations of fraud. neelaratiouH 

stances attending it, may be nroved Px/. i i impoaohing the tfood, wore reie<UecL 

i)ow, 248 ; 12 R. II. 68. ^ 

^ power to appoint amoTifr sevoi-ii unU + InteatioE. |.™ |n a,n at'l ion h)r refusing 

aects,fa,ch must have a sban.- and' bV ti,,. ™i ‘ '",‘'''•‘1’ "■ <'i>i'Kn .if linseed, \vlii,.|i tbe (dainlifl: 
in equity, as to iUasory a ™.i meW^f '*"! and whi,-!. was lo 

Btaiitial Blmre, uulc.ss a TO« reason P i<, I,,, allovveil 

feowt leason npiieurs, as for tl,« ii,,iiv,a.y of it, ami cvi.lcncc wns oircrcl 


•einent read 

es, iSeufi v« 

. previous toi 
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dcliors lluj {‘ontmct to sliew what the parties charges; he then devises the estate subject to 
inhiiKlcd by the period assigned for the delivery the charges that might be tlicrcou at his de- 
of tlie cargo: — ile.hl, ilia, t, in the absence of an 3'' cease; the intermediate remainders fail at his 
usage, or evidence to raise an ambiguity as to death. The charges so purclias(?.d are merged, 
the terms of the eonti'aet, such evidence was and ]>arol evidence is admissibhi to jn’ove that 
prope.rlv rejected. v. A>wy;, 3 .Ex» the testator so in teudetl. ybvAAy v. J////e,s‘, 1 JSifu. 

105 ; IS h. j.. Kx. no. m ; 27 R. R. lUO. 

Tlu^ (iefendant, oc.cu])ied ])remises under- a In construing a will, nothing contained in a 
written, agi’i^ement : — ifeld, that parol evidence letter from a solicitor to the^ testator, writtena 
•wa,s not ailmissiblc to show an understanding about the time of the execution ot the will, i>s 
between (he parties that the rent should com- a<lmissible as evidence of the construction of the 
mence from a later day than that named in the will. WiUo^i v. ffLaary, 11 L- J*> Oh. 042 
agreement. Jleimm v. Cooper, 0 Scott (K.R.) 48. L. R. 7 Ch. 448 ; 2G L. T. 463 ; 20 W. R. 501. 

" h\ agreed to let, and S. to hire, land and prem- 
ises at a tixed surface ]’eiit, for the purpose of As to Dealings.] — In an action for a breach 
briekinaking. 8. was to pay 3.s\ pei' load for the of warranty on the sale of goods u}>ori a written 
bricks, and to make at least 4,000,000 a year, or contract, jiarol evulence is not admissible to 
])a.ymeut equal thereto, and was not to excavate shew that the seller’s agent, at tlie^ time of the 
beyond the de])th of eight feet, without special sale, represented the goods to be of a particular 
licence. A company having taken the land, S. quality. 'Uarnor v. GroveH,^\o 0, B. 6G7^; 13 
made a claim for eom})ensation, which was sub- C. L. R. 406 ; 24 L. J., 0. P. 53 ; W. R. 168. 
mil led to arbi I rat iuu. Both ))arti(‘s requested the By an agreement between an A1 rican merchant 
umpire to deci<lc what estate S. had in the prem- and an African captain, the latter was to have a 
ises. Th(i umpire stated the facts, set out the commission of {»(‘r cent, on tlu^ net jn'oceedi^ 
agn'cment, ami adjudged tliat S, was tenant from of the homeward cargo, after (iediieting the usual 
year to .year on]}’- : — .Held, tliat the umpire was clia.rgcs”: — Held, that jiarol evidence was not; 
riglit in refusing to admit evidence to shew that, admissible to shew that under tin's kind of eon- 
by tlie custom of the trade of brickmaldng, tract, according to the course of ileaiing bid-weens 
brick-land is alwa^^s let for a longer period than African captains a;nd African mercbani.s, the 
from juiar to year. Htrovd, In re, 8 C. .B. 502 ; cajitain was entitled to his commission on the 
1 L. J., 0. R. n7. ' whole a, mount for which the cargo had been sold, 

Whore there is a covenant to pay a certain and not merely on the net sum tluit luul (ainie to 
share of all such mono.y as coal should sell for at the hands of the merchnnt as the Jesuit ot the 
the ]nt’s mouth, evidence of the lessee’s having sale, ('alnex. JIIoi\sf(dl, 2 Car. «!c K. 346. 
aecounteil with the lessor, and })aid him a share A broker gave the following iunight mul sold 
of moiie.y ])rodiieed by tlie sale of coal elsewhere, notes : — 1. “ We have this da\" bought for your 
is not. admissible to explain the intciition of the use from J. 0. B., 100 tons dry palm oil, a.t 
pa.rties. Clifton v. Walmrdey, 5 Term Rep. 31Z. lO.v. ])er ton, to be taken from the quay at; 
564. ‘ landing weights, with customary allmvamms, ko., 

Parol evidence admitted on part of defendant, in casli, at fourteen. da.ys from delivery, less 2^ 
to shew that agreement was intended to be, that ])ej’ cent, discount : the above oil to be deliveretl 
several persons should gi ve a joint and notseveral fi-onitlicd 8[)ecdy ’orH'harlotte,’ex])ecte<l trjarrivo 
bunds. Gordon v. Hertford. 2 Madd. 106; 17 about November or December next,’ 2. 

R. R. 165. have this day sold foi* your use, payment in four- 

teen days by cash, less 2^- per cent.. dis(‘ount,. 
Will.] — Parol evidence as to the intentions from delivery, 100 tons diy palm oil, at 317. Bk, 
of a testator bv the attorney who made the will, pea* ton, ex ‘ Sjuied^’'’ and ‘ Charlotte,’ to arrive’’ : 
Brtrwln v. Bcrucin, 1 Y. k Ch 65. Held, tliat cvuleuee of mercantile usage was 

Parol evidence to ex])lain a will rejected, admissible to explain all the variances l.>et ween 
RTZavu/. v. Btjnire, 1 Y. & C. 654. these notes; and that, being so exphiiued, the 

A testator, having twii nephews ’named IMorgan variances were not material, ami did not. avoid 
Morgan, one of whom only resided at Mothvey, the contract- Bold v. Ilaytuf', 1 M. & W. 34R ; 
gave certain ])remises after the death of his wife 2 Gale, 44 ; 1 Tyr. k Ct. 820 ; 5 L. J,. Ex. 
to his nc]jlieAV Morgan IHorgan and afterwards 172. 

certain other premises “to Moi'gan Morgan of The defeiulant’s traveller entered a,nd signerli 
the village of Mothvey”: — Held, that a latent in the ih'hntilfs order book a contra(*t in the 
ambiguity was raised sufficient to admit parol following terms : — “ Of E. Y., 3t) jxxhets Sussex 
(‘vidence in explanation. Doe. d. Iforynn v. hops, Sju'ingctt’s 5 jioekcts Kenw:u'<ls, 78.s'.j 

Jloryttn, 1 C. k M. 235; 3 Tyr. 176; 2 L. J., Springett's to wait orders.” In an action iiy Hie 

Hx. 88, * purchaser for non-deliveiy of the thirty-nine 

l.)evise of tlic “ close in the occiqiation of W,” pockets: — Held, that parol evidence ot the? 
It appeared (hat W. was in 1 he occupation of two course of dealing between the pa.ri.ies w.as m>t 
; — Held, a .hitenl ambiguity letting in admissible to shew that the sale was jit a credit 
[larol tvidence to prove wliich V:los(3 was known of six months. Ford v, >V/A.s\ 2 S{M)tt^(N.K.) 
as “‘(he dose.’" Evidence was given by the 645; 2 Man. cV; G. 546 ; 10 L. »!., C. P. 117. 

jdioniey who pre})ared the will which shewed Evidence of former tranwictions between the; 

that the testator wished land in Kirt on occupied parties can be received for the purpose of 
])V Watson to go to the devisee: — Held, qiot explaining the terms used in their written cou- 
ridmissilile, lHHuirdron v. WnUon. 1 .N. k M. tract. Don r new. GafeVff,U (T. AK. 45, 

567 ; 4 B. k Ad. '787 ; 2 L. J., K. Ik 134. 

A tenant, for life of an c^stiite settled in strict 1 As to Items of Account.]— -On reference to tlie 
settiemeut., buys u]) some of the charges on the prothonotary he, by accident, having omitted to 
estate, and has them assigned to a trustee; he inspect an account book which was material in 
next I’mrehases Hie ultiimite remainder, and has support of the answers ’for which the parties had 
it conveyed 10 him sulisoqueut to the subsisting been reported in contempt: — Hekl, thiit he uot> 




EYIDENCK-/>«rM«<!«fffrv Erhhwi 


Ab to Fremisos/|— Hy a wriltt'.ii {tyrmni'ni, 
the plaiiUiiT imdertonk In dn work hu’ tlio dolVn- 
<taui oil tlu' hoasi.'s ''in Suulli-'Sirool. iumI Soufh- 
ampLon-shrct.” Ai lluMlatonf llto u^tp'octnoiil 
the (lefendaiii luul liiinl aiitl liousos in 
street, but had aothhi.*? in Soiitlmmjiiofh.sU’iM-t : 
— Held, that Hu’ aj^reenuMit Inniiij^ iiuninbl;.,o{t»u% 
•evidence was nut athiiissllde to shew that the 
word “iukP’ was inserted i)y niistalv<‘. and that 
It was a misdircetion to leave it to tlic jitry to 
isay what was the intention of thti part its. 

V. f/mo//, n C, P>. oi:. ; 17 I,. \\ 

115. 

A*, by agreenient, ])roridsed to surrender itito 
the liatnls the lord “all tluj’^e briekwerK'', 
.€o|)yhold of inheritanee, then in the }.osN|.;.!.i(»n 
of Am with full liberty,*' .Ve,. to (he hm* nf lh ,s t\ 
No surrtuide.r was ulade, hiii, lh ,\ c, ennovil 
npem the premises, Ih afterwards surrenihued 
ids interest, to ('. The tpustHiii h»'iie>' whether 
the locus in quo was eon i prised in theawtet'ineni, 
B. wuiH called by the defendant in prove, b\ pare! 
declarations of the plaintilf, that (lie joeie. in 
^pio w'as so <u»niprised. His evidenee \va'^ ob^ 
jected to, heenuse it was not eomjiptont to the 
•defendant to extend by parol evideiav tht' terms 
of the agreement to premises not in the pM,v.e>.-« 
&>ioJl of A. ii(. the timet Held, (hat the terno' nf 
the agreement, being ambiguous, iniidt! be 
explaiiud by i-.arol le^tim/utv. /hoVer/; 

1 Ct A d. 1)0, 

Onanagremmmt fora lea-t-nf'-a furnished 
liousc and premises, with gardetjs, plea'-ui‘e« 
.grounds, eoaclidiotises, and' shtbiinc’ Hieivt.. 
belonging” :™.™ Held, that hv the.-e' umds a 
meadow adjuhdiig the premises did m^f. pass tu 
the lessees, and that evidenee t h;it it slnudd pass 
was inadmissible. Muifon \\ 2S T, 

440, 


t|f leijd.Mtf • u'j te enf H fed 
0 I he pfeoh d) ' el’diii, / k. 


fulMd, «*}< fW main n Mmimoii 
predeees .»!}' in til le ef lf».f|i fhr f f If Jiud llu! 
deiendaul, being pu e-" » I *U' ! . a- VtUi rotfs 

ot land, eon veyed I o f lie delVud.t ip ’> pl'« t f'ersMol* 
iu^ Idle “all lhal pieee of ''ar>leii. 'O'ennd eiiie 
faiusfie; by »*;diinafiMU iw hi\ fudo bounded on 
Hh‘ Munb by oiImu’ land, or “ordeioeround 
behmgsng to ll.mmanA In |s{‘,u. pluumim 

alnve^^l■i'i ifje H'.idm- i.| ilo* popMpi i,. the 
t»laintih\ pjedeta-"..-.Mr in loir, d outbitp* il as 
’’ I’M*! , Uioie mi h* , llti* le.nlf beim/ 
(hat il (he uiemmremenf of ibede.dof I.Ht'd was 
uvui'ate, (he tlefendani ?*» d, under if. twelve 
if t weiify, \\ hde if the loeaMiromtm!. 
d iSbi; wu". aeeuiaif*. Hie pluinlifl* 

^ >eveft reils iU'.a fsaeletf ,, 

Ijminlin l>rough! ejtTfmenf b-r He* riehf letis in 
dispute I eld, that the parol evidimet* of 
Blowmati was admi.vsibl-; Oi .Ha-w ihal he luui 
‘onveyed twelve and luu twenty rods by the 
i of bscH. ./e/vv'// V. A7//rHu/, bh b, T, HIT, 


and Habendum, possessed of t\voeonii«m 
OIIB plots ot ground, ushigmH one of lliemto'r 
Jogether witli tho right to iiy il,,. wulls on Ih.. ro,ls . 

wrtli. siile (i.e. on tlm iuljoining i)lor) I'or '-ul' ihi' ili'od . 
toildmg luii'iiosw T. !inmviml.s nssigm.il th,,. tool, imdiT it 
i>lot so inn'chasd by him to 11,,. ,l,.tvl„lanl l.v 
deeil pe granting [lart of which wns Kil,-,,! „s I'o 
light, lueni hois ami iiiiimrtoiianccK," hiilicn- 
tto« v wittr the rights. mombor.s uml ni>|„i|.|,.„. , 

M. ;,h. 

I'lof. "E Ki-Olind to' the, 

upon tho walkHhaVflu.Tcht to",', .l''n*“‘*'r‘" ■ Beneflciiiricu. j ■ f.., d,-. d- , ilnicd i„ 17ol, 

diiWingpnrpiisos oaUl'diu^^^^ oslnlcs ,„ V„rK v.,-,.. .yd to l,mlv !l.osl,.v 

<!.:L.12t;, v. /M/f/.h, li. 11 ,lollows~lhnl the niWc.-, d,..„ld, of the 

The holder of an cstnt<‘ fn»* ui'm j. o ! . urns of nuuao i»» .-aieli and so 

jgranted Hm knil to Aijiis exeruiftuN ■. b*r the Hum 

trators and asBigns, hahemhmi frm»V I <» Christ’s h.dy yo-ppl. and tn sueh prior 

<late for the term of the gran toibs life'* ^HeiT widows, fur ihe imm bt‘ing. of piror 

to pasH an estate For life. Jhddinfthn r'm chriNt's hufy g.u.pr!, as 

44L. J., Kx. 228; L. X( U) k^/oTo the trustees b>r the Hrm* hcimrdmuhl think fit, 
■364 ; 28 W. 'E, 925. ^ > »*- B* *» and impdoy and dispo-.;f* of simh snm.H of money, 

The rule is, that where there is an f!!* t'or the eiu'oura.ging <uhI 

grant in the premises of a dee<l tlmt ermo pB.nnoiing the pronejiing of ( 'lirist',^ holy gfisfad 
not be prejudiced by the Enju* plam-s us the tried ues Hioi^ think 

liabeiidiim, Imt where 4e premises contain ah it also, employ and tlispose of sueh HumH 

premises contam only ut money, for cxhibltionM, tuward.s the educating 
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<‘)f Kuch young men. deriigiiod f<jr tlic ministry of 
<Jhrist’s holy gospel, never exceeding five, as the 
tj'ixstees should think lit ; and, as to the remain- 
<lerof the rents, (hat the trustees should employ 
4ind dispose of the same, in and for relieving of 
^sueh go<lly persons in distress, being tit objects 
of the Ikune S. H.’s and tVie trustees’ charity, as 
the trustees should think tit. By deeds in 1707 
an alinshouse a,nd additional lands were coin 
veyed by Lady Ji, to the trustees, and the trusts ' 
were declared us follows — that the almshouse 
should be used as an hos[)ital for poor people, in 
such niajiner as the same then was, subject to 
the regulations tlnu'einaf ter mentioned; and 
that the trustees should, out of the remts, raise a 
yearly sum of GOl., and distribute and dispose of ■ 
the same for the beneht and su])])Ort of the poor 
people placed, or which the trustees should from 
time to time [)laee, iu the hospital, in such pro- 
portions, and to such purj)oses, as Dame S. H. j 
should declare, iu any writing signed by her, or 
in any rules appointed by her, for the choosing ' 
nnd govei'iimcnt of j>oor ])eo})le ; and that the 
trustees should place to the Jiitniber of ten })oor 
persons in the liospital, whereof nine to be poor 
widows, or unmarried women, and the tenth 
person to Imj a so])cr and pious ])c)or man. By 
the rules and regulations provided by the foun- 
dress (if the almshouse, it was "declared that 
none of evil fame or report should ho admitted, 
but such as were poor and })iously disposed, and 
of the Trot estant religion ; that every almsbody 
ishould be one that could repeat hy hea,rt the 
Lord's Prayer, the t!reed, and Ten Command- 
ments, and Mr. Edward Bowit.'s’s Catechism ; and 
that all the . almspeople, w’hcn nut disabled 
by weakness, should duly repair to some religions 
assembly c)f the Protestant religion every Jjord’s 
<lay, forenoon and afternoon, and at otlu?r 
<)p])ortunit{os, to attend the (mlinanecs of Cod: 
— tleld, iirst, that extrinsic evidence was not 
iidmissible for the ]>urpose of determining who 
were entitled, under the terms ‘‘godly pi'cachers 
of Christ’s lady gospid, godly iiersoiis,’’ and the 
other descriptions ci)ntained in the; deeds cjf 1704 
and 1707, to the heneht of the eliarity. A7nor v. 
B7 /a 70/, 0 Cl. A: F, Bor) ; 5 Scott (N'.ii.) OoS. 

Hc;ld, seeomily, that ihe timsts of those deeds 
’were applicable to all ministers, eongi’egations, 
and poor persons, being rrotestant Trinitarian 
.Dissenters. 2 b, 

Hcdd, thirdly, that in canistruing the de(id of 
1704, the provisions of the ttol of 1707 were 
not to be referred to. Ih. 

Held, fourthly, that u])on the true construc- 
tion of the deeds of 1704 and 1707, ministers 
«!)r preachers of what is c.ommonly called LTiii- 
tarian belief and doctrine, and their widows, 
and uK'nibers of tlu;ir congregations, and per- 
sons of what a.re commonly called Unitarian 
belief and docti'inc, were excluded from being 
<)])j(4cts of the charities of those de(.;ds, Ih. 

I’arol evid(‘nce not ailmissible to raise an 
<.;(puty, th:it a pension granted by the erown to 
the tlef<,;ndant was in trust for the plaintiff, 
against the oat'h of the defendant in his answer. 
Fordtjre v. BV/Z/.v, B Bro. C. 0. 577. 

2. PAirncuLAii Words, Trums, and 

FH RASES.’ 

Meaning of Words— What axnounts to Custom.] 
— In order to establish a custom in a trade con- 
trolling t,he meaning of woi'ds, it jnust be slicwu 
that the words ai'o used in lliat trade, and are 


I understood in a defined sense ; and a. habit of 
I affixing a , special meaning to words, when used 
' in one class of contracts, does not amount to a, 
custom in the trade. Abbott v. 4B L. J., 

G, P. 150 ; aO L. T. 09 ; 22 W, K. 188, 

If a word has acquired a particular meaning 
in a trade, that meaning will be appliecl to it in 
construing a written contract respocdiiig the 
trade ; but it must be distinctly proved that the 
word has acquired that particulai; niea.ning. 
Taylor v. Bvtgya^ 2 Car. P. 525 ; AL &; M. 28. 

Averments on Eecord.] — G enoi'al evidence 

as to the meaning of words of a contract ought 
not to be admitted without a distinct averment 
on the record as to the particular words to which 
evidence is to be directed, and the precise 
technical or trade meaning which is intended to 
he attributed to them. .Per Watson (L(.>rd), 
SfiUo/iY. Olcerl, 15 App. Gas. 144 ; 52 .L, T. 742. 

Trade Term in Deed.] — In determining 

the meaning of a word that lias both a primary 
and a secondary signiticatiou, tlie court will 
admit evidence as to, and will look at, its primary 
moaning alone, ami will not admit tecdnucal 
evidence, unless satisfied that it is to bo C(.)n- 
strued in its secondary sense. IIoU v. (hit yet ^ 
50 L. J., Ch. Bll ; 10 Gh. D. 718 ; 44 .L. T. 214 ; 
29 W. IL 502. 

Terms Insensible in ordinary Meaning.] — If a 
mercantile doeumeiit is insensible when read 
aecording to the ordinary sense of the wm’ds 
I used therein, it is a rpicstion for the jury whether 
j the language thej'cof has not ac‘)uired a, dcfhute 
' moaning by mcrcant ile usage. toorth v. Rod- 

Jord, 4B L. J., C. P. 57 ; L. K. 0 C. P. 20. 

I '■ ■ ■■■"■■ V;,' 

1 Term of Credit.] — A plaintiff sold to the 

defendants goods; the invoicjc was dule*! the 
1st of May, and at the foot of it were writ t(m 
the words, ‘‘ Terms — Ket cash, to be paid within 
six to eight weeks from date hereof.*’ Tlic 
goods not having been paid for, the {)lainiitf 
issued a writ to j'ceover the price on the 18th of 
Juno, scarcely seven weeks froni Ihe Jst of May. 
i At the trial the judge left to the jury the (lucstiou 
i whether the credit had expi)-e<i on the 18th of 
June according to mercantile usage. The jury 
having found that the action wasmU bri)ug}it too 
soon :~Hcld, that the direction to the jury was 
proper, and that the plaintiff was entitled to the 
verdict. Ih. 

Summerleazes ” — “After Grass.”] — When by 
a lease the plaintiff had the use of (>)ws to be 
depastured on lands described as ** summer- 
leazes” and ‘Lafter grass” respectively from 
2nd .February to 1 7th November, evident,; was 
teiulered at the t.rial of a custom in tlic cmnitry 
that a lessor should, notwithstanding suc'h a 
lease, put cattle of his own on the lands called 
“ summerleazes ” up to J2th May : — Ueld, tnat 
such evidence being in effect evidence of the 
meaning of the technical woi'd “sumincrleaztis,’* 
was admissible to shew what riglits passi*d to the 
plaintiff under the lease. Tndyay v. 

BO L. T. 2(J2. 

“Freehold Equities.’’]— S. signed a written 
contract with ii. ttt purchase a bricktleld for 
“ 17,0001.” to be paid as follov’s : — 15,<H)0Z. iu 
cash and 1,000L in irechold equities ; to j)ay on 
the IjOOOil, 12 per cent, per annum.” .Beforti 
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si|4‘iiing, S. had made out and giyeu to E, a list 
oi’ freehold houses in which he was entitled to 
ihe e({uit.y of mleniptioii, but this document was i 
not in any wo-iy referred to in the contract 
Mold, that such list was admissible by way of I 
])arol evidence to explain the meaning of free- , 
liokl e.piities in the contract. Roots v. Snellhw, i 
hSL. T.:3IG. ! 

“Arrival in Port.’’] — Ey a charterparty, made 
at Kiga, the ship was to proceed, with a cargo 
of timber, to Liverpool, and to deliver at such 
dock tliere as ordered on aiaaval On arrival at 
Liverpool the ship dixly entered into dock, but, 
in consequence of the crowded state of the dock, 
was unable for some days to obtain a berth 
alongside the quay from which she was allowed 
to discharge : — Held, that in an action for 
demurrage evidence was admissible tending to 
shew that, by the custom of the port- of arrival, 
timber ships were not considered to have arrivccl 
until they liad obtained a diseluirging berth 
within the dock, “ AInv/cM” v. 

45 L. ,L, 0. T. 7(>1; I (h i\ 1). (}r>4 ; 
24 W. .U. m. 

“ Porthwith.”]— On a wih-ten agivement fur 
the hire: of a vessel to ,hc made reruiy to take on 
board “forthwith,” cvidenccj is inadmissible to 
shew that the parties agreed that tin* vessel 
should be ready in two days. iUit civideiice of 
the known circumstances of the vessel is admis- 
sible to sliGW how soon she might reasonably be 
ex]>ected to be ready, v. Ilendcrsoo. 

i\f. .V; M. ^101). 

Time of Sailing.] — Commercial men may be 
called as witnesses to prove the meaning of any 
]>art,icnla.r exi^ression used in a letter on a com- 
mercial sulqect. Cha um ml \\ d mjcnfctn , Leake, 
"43, ^ ^ 

Therefore, if it said in a- letter that a ship will 
sail fi'om 8t. Domingo in the month of October, 
it is gcii(*ral!y understood that she will not sail 
till the 25th of the same month. Ih. 

‘ ‘ Shop-front.” ] — A. by an agreomen t ij i wri t ing, 
let to }>. a liouse at the rent of (50k a year, to be 
}>aid quarterly; and }>. agreed, within three 
calendar months, to erect a shop-front, and 
otherwise re])air, ])aint, paper and whitewash 
the iiouse.^ And, if B. did not erect the shop- 
front within three months, it should be lawful 
for A. OP his agents to retake possession of the 
premises, axid the agreement should be null and 
void. B. continued in possession of the premises 
and enlarged the window ; but. as A. contended, 
<lid not erect a shop-front. It appeared that, : 
aftei* a (|uart(‘r’s rent had become due, and after ’ 
the expiration ot three months fioiii the date of ' 
the agiecmcnt, A.’s son, the father being too ill < 
to attend to business, ma<ie a demand of a < 
quarter’s I'cni, which B. offered to pay if he 1 
would indemnify him for a stim which "he had < 
pai<l as a- penalty to A.'s lessor for carrying on a ^ 
trade in the premte, which was refuse!!. At \ 
the trial, B. contended tliat he had made a shop- i 
front whie.h answered the purposes of his ira<lc. ; < 
and he offered to show that A. held the premises J 
imdt'p a lease from 0., wdiich contained a clause 
inqjosing a- petialty upon the lease if he allowed 
a t rade to be carried on upon the premises ; from t 
whi(;h it was to be inferred that the wends i 
“sbojyfronl,” in the agreement, were used in a i 
piicuiiaj’ sense ; but this evidence was rejected : i' 


—Held, that such evidence was clcnrlv inadnris- 
silde to ex])lain (be m* ‘an ing of (be words “ shop- 
front” in (be agi'e(!uu‘n(. Ac d. ffk.s7/ v. A7rc//, 
1 M. A W. >102 • .1 Tyr. A M, 1(50 ; 5 1,. J., Mx. 185. 

“ Privilege.” I-- By (lu‘ conirac( bctw(‘(‘n (Ije 
owners and c.iq)(ain of an India ship, (In* lat((‘i* 
was to reeeive a ceriain compotisaf ion in li<‘ii o!,‘ 
privilege and ]n‘imagc ; a, eonvorsa(ion hctwomi 
the ])arties ])reYi<)u.slv to (h(‘ con(raf‘i. is (‘vidoiu'o 
to shew in wlia( sense (fiey inimided l-o ustj (be 
word “ privilege.” Jttrch v. 1 Si ark, 

210 ; 4 Camp. 385. 

“ Building.”] — A., by an agreement in writing/ 
agreed to xvin stones, ** for (lie jmrpose <4’ luiild- 
Ing” certain cott:iges. Parol evid(‘nee eannot })o 
given to explain the sense in wliieh (he word 
“building” is used. (lan'lfon v. (tlbson, 1 
Car. A k:54I. 

“ Across a Country.” j — In a memoraihlum 
resj)ee.(iiig a, horse ra<‘e, tlu' run being ‘N'seribed 
as “four mih's acu’oss a (‘ouiiiry,” eviiiotiei' is 
a-ilinissibl(‘ (o show i !ia( “across a <‘ou!il qy " means 
thai (he riders are (o g<t ov(‘r all obst riiei ions 
a.nd not, a( liberty ((» avail lliemselves of a,n op(‘i^ 
gate. Erans v. /hv//k 3 .Man. A C. 750 ; 1 Seo(t 
(N.R.) 370 ; 11 ]/. C. P. 87. 

“Cwt.” — “Pocket”] — In an a<*(!on upon a. 
sold note as I’ollows : — “Sold (o Mr. S. 18 poelo'ts 
Kent hops, vi/.. 10 po(‘ki‘ts Burloii Masl Kent, 8 
pockets Springall, Coodluirst, al lOO.sy”. ■ -purol 
evidmtee is admissible eilht'r to suppl,\ (be term 
“ cwt.” or to shew (bat- (lit* (ertn “ poekol mean!, 
cwt, Spirer v. /he/vv‘, 1 q>. B. Lit ; 1 M. A 1). 
52 ; 10 L. 3., Q. B. 241 : 5 Jur, io30. 

“Ware” Potatoes. l->- Tim defendant by a 
written eoutract agreed (osttl (bt* plaintiff sixty 
tons of “ware i»ota1oi‘s.” at 5/, a (on. Mi (he 
neighbourhood thr<*e qnaliti(*s iff potatoes vverii 
known, “wares, middlings and ehats.'. wan.vs 
being the largest and best Ibdd, that evidenct' 
was not' admissible to show that tlu‘ plaintiff 
had ill i‘a<‘f' eontraeted for tlu‘ sale to him of a 
partieular kind of wan* potatoes, vi/,. “ Eegent 's 
Wares,” while tho>e offt'rc'd to him !)y theiiebm- 
dant wore of an inferim' kind, vii^;. “Kidney 
Waves,” Smiik Jetfrtfps, 15 M. A W. 5(51 ; 15 
L. J.. Kx. 325. 


“level.”] 


(‘Xpression nsr-tl in a 



written instrument luis a lef^hnical nu'aning, 
parol evidence is admissible to show that it has 
been usi'd in tlmt sense, and not, in its ordinary 
meaning in eommon ]jar}an<*e, although tha,t 
may be iierfeetly clear ami unambiguous in 
itself; therefore, when* the lessee of a <-oal mitte 
eovenanie<l to gel (lie vvlioh* of (he mljus “not 
dc'Cper than or iielow tin* level (»r lh(‘ btitlem of 
the mine at- a, pa,rti(‘ula,r fioint,” pand evidence 
of the, understanding amongst, miueis is admis- 
sible to shew tha,t, tln^ word “ h‘ve! ” had a. 
particular teeliniiad, meaning, different froni 
its ordinary signitiea,! ion of “horizontal line.” 
(Eajfoiix, trrpffwo, 4 K. A M. (502 ; 5 A. A K. 
302 ; 1 IL A W. 155). Bee A A., (5 N. A M.t51)4. 

Chemicals,] — The eonstruefion of a sjmeitica- 
tion, as the eonst rmhion of a.ll otluu' writtiai 
instruments, lielongs to the (‘.ourt ; but the. 
ex])liination of llu* worils or teeimie.al i<'rms of 
art, the phrases used in commerce, and tlie proof 
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H. & C. 7fi3 ; 3i L. J., Ex. 191 ; Jl .Tur. (K..s.) 


i\Ti(I rc‘Sii]tK of tlic jiroccHses which are describod 
(aiid ill a chemical patent the ascci'taiument of 
clK'niical epuivaleiit.s) are matters of fact upon 
whi(*h evidcaice may lie < 2 ;iven, and contradictory 
testimony may b(', addncod, and upon which it 
is tiui province and ri^eht of a jury to decide, 
7/';//,v v. J'Jntns, ;?l J.. J., Ch. 157; 8 Jur. (N.S.) 
»2r) ; <; L, T. 1)0. 

‘^Sanie Ground.”] — Lace merchants, carrying 
on busines.s liy means of ti’avellers over certain 
<listricts in England, verbally agreed Avith the 
defendant, who was already in their service in ; 
.anotlier capacity, to travel for them over one of | 
the districts, wliich tliey designated the ‘Lnidland | 
<iistrict,” it being at the time understood that the | 
terms of the engagement were to be reduced into ! 
writing. A few weeks after the defendant had' 
started on the journey, the folloAviug agreement 
Avas sent to him, and lie signed and returned it ; 
^‘To IT. *!v; W. Mum ford. In consideration of 
my entering upon your enpiloy at a salary to 
couimcnce with a,t oO/. a year. J hercAvith agree 
to do so Avilh the understanding that, in the 
event of my wisliing to traA'el, and doing so for 
any other house in the same trade, on any part of 
tlie same ground, to pay you a()/.” : — Held, that 
extrinsic cviden<*.e Avas jiroperly admitted to 
explain the miinre of the employincnt, and Avhat 
•was inteii<le<l by “the same grouml,” that such 
evidence being admitted, the contract was not 
void as an unreasonable restraint of trade, that 
c\mn without the evidence to explain the con- 
tract, there Avas ample consideration for the 
<lefendant’s proraiso, and that, a forfeiture of the 
was incurred by the dcfemlant's travelling 
for another house in the sa,me line, ‘‘over the 
same ground,” after he had left the service of 
the [)lainti1fs. Mum ford v. Gethimf, 7 C. B. (n.s.) 
307) ; 29 I., C^. F. 105 ; <> Jur* (N.S.) 428 ; 1 

L. T. 04 ; S W. Ih 187. 

“Premises.”] — In order to construe a term 
in a. written instrument, when it is used in a 
peculiar sense, ditfering fi’om its ordinary 

meaning, evidence is admissible to prove the 
lieculiar sense, dilfering from its ordinary 

meaning ; evidence is admissible to prove the 
peculiar sense in Avhicli the parties understood 
the term, but evidence is not admissible to 
contradict or vary Avhat is ]jlaiii. Jieacwn TJfe 
u/ul Fire H-w/ov/zn-c Go. v. (rihh. 1 Moore, F. 0. 
<x.s.) 78 : 1 .N. K. lit) : 9 rlur. (N.S.) 185 ; 7 L. T. 
7)74 ; 11 W. R. 191. 

The word •* })rcmises,” although in popular 
language n])plied to buildings, in legal language 
means the suhjt‘et or thing previouslv expressed. 
./ 7 ). 

Brokers’ Hotes — Memoranda of Terms.] — 
Metal bi’ekm’s, employed by B. Co., purchased 
for them of .N. A Co., a cpuuiti ty of pig iron. 
They signed bought and sold notes, which only 
<li1feretl In these ])articidars, that the bought note 
conlained the Terms “Deposit, ou. jier ton; 
brokerage, i) per cent.;” and the sold note 
contained the terms “ .Deposit (blank) ; brokerage, 
■h per cent.:” — field, that })arol evidence was 
admissible to shcAV that the terms as to deposit 
and brokerage were, in fact, niei-cly memoranda 
of the terras on Avhich they were employed as 
brokers Iw the buyei* and seller, and that Asdien 
so explainetl, the bought and sold notes contained 
no material vajlance. Kempuon. v. Moyle., 8 


832 ; 14 ML R, 15. 

“Lace Buyer.”] — P., aaJio Avas known to be 
acting in the capacity of a lactsbuyer, Avas 
engaged by M., a lace dealer, under the following 
meinoraiiclura : — M. agrees to ongjige V. for 
three years, from Monilay, the loth of August, 
1859, at the yearly salary of 500/., i)aynble 
monthly, P. to giA'e the avIioIg of his services, 
and to be advised and guitlod by M., if neeessa.ry.” 
In an action by P. against M, far a Avrongfvd 
dismissal, pending the term, on the ground of 
disobedience of laAvfiil orders : — Held, that 
evidence wras admissible to sIicaa" the ca[)acity in 
which P. was engaged, Adz. as lace buyc]*, and 
that it Avas ])roperly left to the jury to say 
Avhother or not the ordei-s Avhich lie was alleged 
to IniAra disobeyed w'ere such as a person in that 
position AAUis bound to oboA*. Frier v. Mouuf., 
11 0. B. (x'T.S.) 508. 

8. RKPERENCE to OTHEJl DOCUMENTS. 

Admissibility — Parcels.] — Where an agree- 
ment expressly refers to a plan as an existing 
document, forming a term in the (tontract, parol 
evidence is admissible for the purjmse of i<ltm- 
tifying the plan. Ilodyea v. Jiars/ttlf I .Russ. 

My hie, 115. 

Wliere the issue lict ween imrcdiasors of two lots 
at a sale Ava,s, as to parcel or no panad, a handbill, 
describing the lots, Avhich was cireukitetl in the 
auction-riMim at the time of the sah*, is atlmis- 
sible, in order to apply the language in the <leed 
of coiivcyanee, wdiich describe(i the premises as 
those iioAV in the occui)ation t)f A., Avith all build- 
ings tV:c. known or re[)Uted to be parcel ther<M)f, 
Murley v. MFJenuotf 8 IsL & P. 85(1 ; I ‘W. W. 
eSc H. 225 ; 8 A. E. 188. 

In an action by a lessee of amine to tlu‘ north, 
against the lessee of a mine to the south, of a cer- 
tain boundary, the lease was produced, and the 
parcel thereof described the boundaiw hi (piest imi 
as a straight line from Vincent’s house to a 
boundstone ; “which premises are particmhirly 
delineated by the map on the ba(.*k of tin’s setL” 
On this map the boundary dine was di’awn from 
the north-east corner of the house. Pared 
evidence, however, was admitted, wliich shewed 
that tlie site of Vincent’s liouse aaus iucorreediy 
laid doAAm on the ina]) ; and the judge hdd the 
whole case to the jury : — Hehl, that pa.roI evi- 
dence AAms properly admissible to show Avhether 
the locus in cpio Avas or aauis not included in the 
sett ; and that the question parcel or no pa.reel 
AA^as pro[)erlv left to the jui'v. Life v. Hirhrrdu, 
85 L. J., Q.‘P>. 214 ; L. R. 1 H. *L. 222 ; 12 Jur. 
(xX.s.) 947 ; 15 L. T. 1. 

Where a person agrees to pm*elias(‘ “tin; mill 
pro])crty, including six cottages in E. vilhige,” 
parol evidence is admissible to identify “the mill 
pn>[)crty,” part of Avhich Ava.s nedther in tlui vil- 
lage nor [>arish, and the contract is go(»d within 
the Stat.ute of Pra.uds. M'Murray v. Spieer. 87 
L. J., Ch. 5(15 ; L. R. 5 Eq. 527;' 18 L. T. UB; 
16 W. R. 882, 

When a deed purported to grant, all the coal 
mines in the lands in the occupation of widow K. 
& Bon, and the grantor had not at the time a.ny 
lands in the occupation, of widow K. <S: vBon ; a.nd 
the deed was founded upon a contract- of sale 
executed some months before, to which the 
grantor’s land stCAA^ard Avas the snlise-ribing wit- 
ness : — Held, that for the purpose of explaining 
the latent ambiguity in the deed, letters wrilton 
by the latter to the grantees, respecting the sa,le 
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of: them })y the graxitoi* of the coal mines in the | 
(Joed, and purporting to be written by his direc- ' 
tions, were admissible, without showing an 
express authority from the grantor to write thenn 
JJiYfvmoul Y. Fields 1 B* k Aid. 247 ; 2 Chit. 275 ; 

1 9 li. Xi. 30B, And see Doe d. Malden v. MUlin\ 

I B. & Aid. 691) ; 19 E. R. 427, 

When Document referred to not Produced.] — 
An Irish railway cora])any contracted with the 
j)3aintiff to carry c(3rtam pigs fnnn a station in 
Ireland through to London, part of the journey 
being ])crfornied on the London and ^N'orth 
Western Railway. In an action against the 
Irish, company for breach of contract in failing 
to carry the pigs to London within a reasonable 
time, a letter from L T., an agent of the London 
and Korth Western Railway Company, to tlic 
}>laintitf, was admitted in evidence, subject to tlie 
defendant’s objection, which stated : “ Mr. B,, 
the defendant’s traffic manager, writes lliat ‘the 
pigs arrived at Dublin on the 29th of October, but 
as i.hc company ’ (the defendants) ‘ only advised 
us al)out half an hour before tljey ariaved, and 
having more on hand than could be shipped that 
day, they were not sent forward until tlic IJOth of 
October : ’ ” — ,Me]( 1, 1st, tha,t tlie let ter wins properly 
received, although the writtondocument to which 
it referred was not produced ; 2u(lly, that the 
letter was evidence of unreasonable delay in the 
carriage. Jludihj v. Midland Great Western 
Ihj,, 8 L. R. Ir. 224. 

Statute of Prauds,] — Tlic piainti lf had signed a 
nieinorandum setting forth the tenus of a con- 
tract by wliioh the ]jlaintitf agreed to Jet a 
carriage to the defendant for tlic period of a, 
year. The defendant in a subsequent letter to 
tl),e p1ainti;if signed by him referred to “our 
arrangoniont for the liirc of your carriage.” 
Thei’e was no other arrangement for the fiire 
of a carriage than that tli<5 tei-ms of which were 
contained in the memorandum signed by the 
plain tiif : — Held, that the (lefeiulant’s letter 
sufficiently referred to the document containing 
tlu.^ terms of the contra c^t, t.o constitute, a good 
memorandum of tlic coniract witliiu the Statute 
of I’l'auds.B. 4. Carr v. Ifastmjs, .'“>0 L. J., Q, ,B, 
575 ; 7 Q. B. D. 125; 45 L. t. 248 ; 46 J. P. 
.56. And see Shardlom v. Cottcrill, 20 Ch. D. 90, 
infra. 

Of Written Agreement to Explain Deed. J— If 
])arties liave made an executory contract whicii 
is to Ixe eaxTied out by a deed afterwards exc- 
cu'ited, the real completed contract between the 
parties is to be found in the deed, and you have 
no right to look at the contract although it is 
recited in the deed, except for the purpose of 
construing the deed itself. You have no right 
to look at the contract, either for tlur purpose of 
enlarging or diminishing or luodifyixig the eoii- 
tract wJn'ch is to be' found iii the deed itself. 
Legqott V. Darrett, 15 Gh. D. 300 ; 28 W. R. 902 
—0. A. 

Where, after xnari'iage settlement was prepared 
but not execut(xl, the parties agreed that tlie 
husbivnd should supply a defect of the deed by 
giving a note, promising that the wife should 
enjoy the profits of the estate to her, separate use, 
parol evidence cannot be admitted to explain the 
agreement between the parties ; but as to the 
occasion of signing the note, it may, Tyrrell v. 
Mope^ 2 Atk, 660. 


Contemporaneous Documents.]— If one of two 
contenijKirancons dociuneins is amlngufuis in its 
terms, and the odier is cU‘ur, forces is to he given 
to the document- whose tei-ms ar(‘. o'lear, so ns tc> 
interpret the om^ (uintaining ambiguous terms. 
PIueni,r Bemnner Steel (\k. In re, LI L. J., Gh., 
683 ; 32 L. T. 854. 

Contcinjioraneons docinnonts may Ih‘ roa,(! 
together, for imrjioses of (.ixplnnation, and if tljey 
can be read so as to agree in •meaning, (hey arc 
to be so read. Id. 

The defendants sent to the plaintitf tlic ])ro- 
spectus of a company, for whom they acted as 
agei.its, on the faith of wdiich the plaintiff took 
shares in the company. A few days afterwards^ 
the defendants scut the plaintitf a circular con- 
taining other statements conceriiiiig the com- 
pany, but the plaintiif did not receive it till 
after he had taken the shares: — Held, that the 
circular could not be (aken as a contenpxu’aneons 
document with the jirospectiis, and could not b(^ 
read for (lu‘. ])ur])os(‘ of explaining it. Smit/f v. 
Chad(rieh\ 51 h. d., Gh. 597; 20'(ffi. D. 27 ; R? 
L. T. 702 : 38 W. R. Old— G. A. AfJirmed 5B 
L. L, Ch. 873 ; 9 A)>p. Gas. 187 ; 50 L. T. (>97 ; 
32 W. E. (587 ;■ 58 J, B. (M4— H. L. (K) 

Licence to explain Grant.] — 'riic ]»lain.ti:ff 
tendered in evicienee, for the "purpose of shoiv- 
ing tlie meaning of a ])aHienlar phrase in a 
grant, a let (am- of licence from th(3 crowm, ia 
1076, to one of its grantees, to aliim tlie subjixd 
matter o'f the grant Hold, that the licence’* 
was admissible for that ]mrpose. Jtain v. 
daren and Farness Jly., 3 IL L. Gas. L 

Libellous Placard — Anonymous Letters.]—* 
An iirformation for a libel stated tliat the I'lrose- 
eutor had received certain anonymous letters, 
and that of and eonceiiiing those letters the 
defendant jjiildislied a libellous jilaeard. The 
defendant wms jiroved to have caused ilie pliu'-ard 
to be publishetl. In the [ilacard it was UvSked 
if the })rosecutor had not received certain warn- 
ing. The prosetaitor stated that he understood 
that to refer to the letters, and that he should 
not have understood tiio nieaning of tJa* placard 
if he had nut received the letters: — Held, tliat 
the letters might be read in eviilence as expla- 
natory of tlie })Iaeard, without proof of the hand*' 
writing of them. Her v. Shiney, 5 Gar, k; P. 213. 

Letters to Vary Subsequent Written Contract.] 
— If the terms of a contract', are pro])osed and 
accepted by letters, but arc afterwanis varied by 
the contract as di'awn u].), the construction of 
the contract (‘annot be alfecti'd by tlie letters* 
Fa-rquha rson v. Jlarston, 4 JUigli (N.8.) 5f>0. 

Parol Evidence to Connect two Documents— • 
Statute of Frauds. I — 8(.'e Glirer v. G anting, 
59 L. J., Gh. 255 : 44 Gh. I). 205 ; t>2 L. T. 108 i, 
B8 W. R. 618. 

4. As TO RXIIWOCT-MATTKli 00 GoNTIiAOTS. 

Identification, of Property.] Tlie plaiuti;!!;' 
claimed specific }K‘rforma.n(.*.c of a, eontrael. to 
purchase a house ami premises sold l>y auction. 
After the sale the auctioneer signed t lui following" 
memorandum at tlie foot of tlu? conditions : “The 
property duly sold to A. R., tnul deposit paid at 
close of sale,” and he also sigm'd, this receipt, 
“P., March 29th, 1880. Heeeived of A. S. the 
sura of 2H, as deposit on property purcliased at 



733 

420^., at Smi Ian, P., at above date, Mr. G. 0., 
owner. ’ Tlic statute of Frauds was set up ni 
(lefeace. Tlie conditions contained no descrip- 
tion of the property sold, but ])ostcrs had been 
put up describing the proj)ertv to be sold on 
tile 21)tli March, at the' Sun Inn Held, that 
tlic worti “purcihased” was enough to connect 
tile receipt with tlie conditions of sale, though 
noi> with the poster, and that the Statute of 
Frauds was satisfied. Shaj^dhnv CotterilL 
al L. J., Ch. 8r>:i ; 20 Cii. I). 90 ; 45 L. T. 572 : 
30 W. E. 143—0. A. 

A vendor of leaseholds wrote a letter to her 
solicitor, stating “ I have closed with Mr. W. for 
this place” : — Held, a sutheient memorandum in 
writing within the Statute of Frauds, and that 
])aro] evidence was admissible to show what “this 
place” was. Wfildnm v. Ir. li. 5 Eq. 131. 

On an agreement for a lease of “ a f urnislied 
house and pi'ciniscs, with gaiHcns, plcasnre- 
grouiids, coach - house, and stabling .thereto 
belonging”: — Hehl, tliat, by tliese w'ords, a 
nieaiiow adjoining the premises did not pass to 
the lessees, and tiiat evidence fo show that it 
was the intent ion of llie ])arties tiuit the meadow 
shoul<I so ])ass was iiiadmissilde. MinUm v. 
iif hfer, 28 L. T. 449. 

In an action ])cl’ween the parties to an agree- 
ment in wilting foi* the pnrcliase of oaks growing 
on certain lands, “togellier with all other treeS 
growing through the oak plantaHons, and mixed 
witli oak,” the question in dispute being what 
trees besides riaks wei’c included in tlic agree- 
ment : — Meld, tliat evidence of conversation 
iietwf'en the })arti(‘s in reference to the sale, 
prior to Hie agreement, was pro}teriy received 
in order to identify the subject-matter of the 
contract. Chamhent v. 2\dly, Ir. It. 7 C. Jj. 231 

Specific Matter,] — Tlie plaintiif, in a coia- 
versatiun with the <lefendn.nFs agent, stated 
that tho ])lnintifi; had some wool for sale, ])artly 
his own clip, jjarily what he iiad imrehased from 
other farms, amounting in tiie whole to 2,3U0 
stones, 1 00 stones nioju or less ; and otfered tho 
whole for sale lo tlie defendant. 'Ilie plaintiff 
aftcrwanls wrote to the agent, saying tliat two 
of the small clips had been sold, but that the 
plaint ifi: had got the promise of another clip of 
about 550 stones, wliich would go with his other 
wool. Thu ( lefendant ’s agent afterwards wrote to 
the t'daintiif, sayiiig that the defendant ‘-desires 
TiKp to offer you for your wool Ids*, per stone, 
ilelivercd in Liverpool” ; which offer the plain- 
tiff, in writing, accepted. The plahitifi shipped 
to Liverpool 2,542 stones of his wool, which the 
defmidant refused to accept. In an action 
against him for not aceeptiug : — Held, that the 
conversai ion lietween the plaintiff and the defen- 
dant’s agent was admissible to show what was 
meant by the e.xpression “your wool” in the 
subse('j[uent letter by such agent. Macdonald v, 
LoHijhottom, 3 El. (k El. 977 ; 29 L. J., Q. B. 253 ; 

9 Jur. (is'.H.) 724; 2 L. T. 00(5; 8 W. li. G14— 
Ex\ Ch. 

Extrinsic evidence is admissible to explain 
what, is the subject, matter of a contract where 
the contract relates to some sjiecific thing. 
Chulaack v. Ji urnloy Co')'j)orat}on, 32 W. 11. 1077. 

V¥here there, was a contract, by wliicli parties 
were cm] lowered to obtain from a quarry “all 
the stone of whatever deserijition they may 
require in Hie enhygement of the Old Gompeii- 
sation liesorvoir” : — Held, first, that extrinsic 
evidence was admissible to show what particular 
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scheme of enlargement was in the contemplation 
of the parties at the date of the contract. Ih. 

Held, secondly, that it was not admissilile to 
limit the quantity of stone which might be taken 
for that purpose. Ih. 

To a flcclaration for not aeco] >1 i i ig S n ral cotton 
which the defendant bought of the plaintiff “to 
arrive.ex ‘ Beerless’ from Bombay,” the defendant 
pleaded that he meant a ship called flic Peerless 
which sailed from BomVriy in October, and the 
plaintiff was not ready to deliver any cotton 
which arrived bj" that ship, but (.mly cotton 
which arrived by another ship called the Peer- 
less, which sailed from Bombay in Deecmber : — 
Held, that the plea was a good answer. 
Y.Wldtelhaus, 2 FI. k C. 90t) ; 33 L. L, Ex. ioo. 

Bescription in Catalogue.] — In an action by 
an auctioneer, for the price of a dressing-case 
sol<l by auction fur less tlinn 107., and described 
in the catalogue as Iiaving silver fil l ings, whereas, 
in fact, they were only plat, <*<1 : — Held, that he 
might give in evidence deelnrations made by 
him at the time of the sale in Hie hearing of 
the barer, that the catalogue was incorrect in 
flescrihing the fittings to ]>e silver, and that tlie 
drc.ssing-casc wnukl Ijc sold ns Imving pilateti 
httings only, though no alteration was made 
in tho c*atalogne. Eden JiUihv. 13 M. & W* 
614 ; 14 L. J., Ex. 194 ; 9 Jur. 213.' 

Time of Performance,] — The general rule of 
law is, that whem a conti*act has been rciluced 
into writing; the written document alone is. 
the contract ; and Hiereforc wlicro P. agreed ia 
writing to engage E. to play a certain ])art in 
a drama “during the run of tlie ]hcce,” parol 
evidence is not admissilile to show* that in con- 
versations that took ])lace )>eforc: Hie contract 
was reduced into writing, it was guaranteed by 
the ilefondant that the run of the }>iece should 
last foj’ at least eight wrecks, there being no sucJiy 
proviso in the written agreement. Emccu 
17 L, T. 152, 

Incomplete Contract.]— A eonirnct, which was 
not required by law to be in writing, had liocn, 
entered into, audits terms had been reduced into 
writing ; ]>ut the wwiting, liy itself, did not form, 
the complete contract : — Held, that pa.roI testi- 
mony wms admissible to siqqilernent wnltten 
eviilencc of Hie contiuct. Lolbel y. tStranipfei\ 
16 L. T. 720. 

Intention.] — In order to show that land had 
been bought for certain jmrjioses, it was pro])osed 
to adduce as evidence Hie miinUes of the pro- 
ceedings of the vendees : — Hehl. { lia.t Hie con- 
veyance having been executed, the minutes of 
the proceedings •were inadmissilile as evidenec 
showing the purpose's for whi<*h tiie land was 
bought. Pnatm CbmMiUvonen' v. Mlddlened? 
{CUrh of the Pmcc), 51 L. J.. p). P>. 433; 9 
Q. B. X>. 506 ; 46 L, T. 864 ; 30 W. U. 881— 0. A, 

A. entered the service of his employers imdei*’ 
a written agreement in Hie following terms: — 
‘tl3th April, 1871. I agree to accept the situation 
as foreman, of tlic wa:)rks of Messrs. Hoc, 1 lock find 
shoddy marmfacturers, and ro do all tlja,t lays in 
my power to serve thean faitiifully, anil {inmiote 
the w'clfare of Hie fii*m, on my receiving a salary 
of 27. jier week, ami house to live in from lOtli 
April, 1871”: — Field, that this was prima facie 
a ^veekly hiring, and that ond eviihmce was 
inadmissible to show tliat it was intended that 
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T.lie hiring should be foi* a year, Emm t. Moe, 
L. K. 7 C.IM B8; 20 L. T, 70. 


To show Contract merely Coloiirahled — By 
written agreeirieiit between a man and a womail, 
the latter was engaged as servant to the former 
at a wage. Before the mahiiig of the agreement 
she and her master had carried on an Improper 
interenm-se. That intercourse was continued 
during tlie service, but she acte<l in other respects 
as a servant. On a question as to her settlement : 
— Held, that evidence was admissible, notwith- 
standing the written contract of service, to show 
that such contract was merely colourable, and 
that the r(‘al contract was for the improper inter- 
course. if/vr. V. Sorth. Wimfiidd, 1 B. Ac Ad. 
712; i)L. J. (o.s.) 0.7)7. “ 


Ready for Shipment,] — In an action foi* not 
accepting twenty tons of lead bought of the 
plaintiff under a written contract, by which the 
ioa<l was to be deliverable in the river Thames : 
the defendant pleaded that the plaintitf was not 
ready to deliver within a reasonable time, on 
which issue was joined. J’he evidence was, that 
the broker who made the contract for the plaintitf, 
stated at the time that the lead was then I'cady 
for shipment ; that the inual ports of shipment 
for London were either Gloucester or Liverpool, 
but that the lead was unavoidably delayed in 
its transit to Ghmccster : — Held, that the parol 
representation of the broker that the lead was 
ready for shipment, was admissible not to vary 
the written contract, but as one of the data from 
which the reasonableness of the time was to be 
determined. Elllii \\ Thonnmin, 8 M. A: W. 4:4r> ; 
i H. Ac H. 181 ; 7 L. J,, Ex. 185: 


sistent with the written contract, and that the 
evidence nf a similar custom in the colonial 
market was admissible, being evhleiice in a. 
similar trade in the same place, ami as teialing 
to corroborate the evidence^ as to the existence 
of such a custom in the fruit tnide. Fleet v. 
Murton. 41 L. J.. Q. B. 48 : L. 11. 7 Q. B. 128 ; 28 
L. T. 181 ; 20 W. K. 87. 

Where a corn factor in London received a com- 
mission to sell oars of a c.ertain <prality, free on 
board, on account of a priuei})al in lrelau<l, and 
i sold them on the same day in London in his own 
name, ami sent a srde note to his [jrincipal, as 
•• sold on account of his principar’ : — Held, in an 
action by the corn factor against the principal to 
recover <lamages for the oats not answering the 
descri}>tion, and to cover the loss which the corn 
factor in Loudon had sustained by selling in his 
own name, that evidence of a custom in the corn 
trade for the corn factors in London to sell in 
their own name was admissible. Jolnmii v. 
rdionw, 8 B. A: D. 288 : 11 A. A: E. 519. 

Where a defendant, on the face of a charter- 
party, contracts as principal, it is comjjetent to 
him, by way of e(piita])le plea to an action against 
him on the ehai-ter-})arty, to show that, in fact, 
he signed as agent for a third party ; that the 
plaintiff veibally agreed that he should not be 
responsible as principal, and is inetpiitably taking 
advantage of a mistake in drawing the cliarter- 
[)arty, so as to n^ake the defendant })orsonally 
liable. Walie v. JIneeop, 1 H. A; 0. 202 ; 81 L. J., 
Ex. 451 : 8 Jur. (x.S.) 845 : 7 L. T. 88 : 10 W. IL 
828--EX. Ch. 


To Charge Agent.] — When a person contracts 
in the body of a charter-party and signs “ as 
agent,” his principal being undisclosed, evidence, 
is admissible to show a custom that he shall be 
personally liable if he does not disclose his pi'in- 
cipal’s name within a reasonable time. IMeh'oh 
soil V. Taihnn. 12 L. J.. C. P. 260 ; L. IL 8 C, P. 
182 ; 28 L. T. 103 ; 22 W. E. IS. 

A person signing a contract in his own name. 

' without qualiffcation, is not exempted from lia- 
bility on the contract by merely describing him- 
self in the body of the contract as agent for a 
named principal, without woi’ds exiu’eJsly or by 
necessary implication showing that he only signs 
as agent. Faice v. ir7/ZZw,'88 L. J., Ex. 108 ; 
L. E. 0 Ex. 178 ; 22 L. T. 517 ; IS W. E. 789. 

Walker A: Strange signed a contract for the 
sale of wheat in the following form: — -Sold 
A. J. Paiee, Esq., London, about 200 quarters 
wheat (as agents for John Schmitlt & do., of 
Danzig). Signed Walker and Strange” Held, 
that they were personally liable iirion the con- 
tract. IIj. 

A broker signed and sent to the plaintiffs a 
note of a contract in the following terms: — 
‘’Messrs. Southwell, — I have this da^’’ sold by 
your order and for your account to my ju'incipals 
five tons of anthracene, payment in cash in four- 
teen days after delivery, less 2 Kir cent. (Iis(^oun1 
and 1 per cent, brokerage. V. A. Bowditch.” 
In an action for goods sold and delivered:— 
Hehl, that in the absence of usage making the 
broker personally liable, lie was not persona, lly 
liable upon the contract. South well v. Foirditeh, 
45 L. J., d. P. 880 ; 1 0. P. l\ 871 : 85 L. T. 188 ; 
24W.E,83S— C. A. 

P ruit brokers in Liverpool gave a fruit mei*- 
chantthe following sohl-note “ We have this 
day sold to you. on account of James Morand A: 
Go., Valencia, 2,000 cases Valencia oranges, of 
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To Charge Principal.] —G., the defeudanrs 
"broker, offered to buy cotton of the plaintiff, but 
the latter declined to deal, unless G. disclosed his 
principal, which he accordingly did. The sold 
note was made out in the broker's name, and the 
cotton was charged to him in the plaintiff's books, 
and the plaintiff applied to him first for jKiyment : 
— Held, that parol evidence was admissible in 
ordei* to charge the jirincipal, and that the evi- 
dence did not show that the plaintiff elected to 
make the broker exclusively liable. Calder v. 
EoMh 10 L. J., 0. P. 224 : L. K. 8 G. P. 488 ; 25 
L. T. 128 ; 18 W. E. 109, 878— Ex. Ch. 



the brand Janies Morand & Co., at 12 a\ dd. per 
case free on bo;ird, sliipineiit from cornnieucement 
of season to not later tliaii th(i 7tli of December 
next,*’ and sij^ned it without addition. The 
purchaser liaviiiji bi'ouo-ht an action against the 
brokers for non-delivery of the oranges : — 'Held, 
that the words "on aecoiiiit of Janies Morainl 
&; Co.” slunved a.n intention to make the foreign 
principals, and not the la'okers, liable, and that 
the brokers were not lijible riprin the contract. 
frddd V. JfiuiqJiton^ 4-6 L. J., Ex. 71 ; 1 Ex. D. 
357 ; 35 L. T. 222 ; 2d W. 11. 375—0. A. 

By articles of ngreement under seab between 

A. ck Co. and Y. ck Co., Y, <k Co. agreed to do 
certain work for which J. A. ck Co. were to make 
certain payments, and tlie agreement contained 
This clause: “It is further understood between 
the parties to this contract that J. 0. Schuler 
guarantees payment to Y. ck Co. of all moneys 
due to lliem under this contract.'” The attesta- 
tion clause was “ signed and delivered by the 
said J. A. <k Co. in the presence of C. T.,” and 
SciiLiler, aci.ing uiuler a pou’cr of attorney, signed 
as follows : “ l.\ B. A. — J. A. k Co., J. 0. Schuler.” 
Y. k Go. sued Schuler as guarantor, and evidence 
was givt'U a,t the trial of statements by Schuler 
at the time of execution that he intended to sign, 
on his own belialf as well as on that of A. k Go. 
A verdict was found for the plaintiffs. Schuler 
nio'S'ed for a new trial on the ground that he had 
not signed the giuirantee : — Held, that evidence 
that Schuler intended to sign in his own light as 
well as on behalf of A, k Co. did not contradict 
the document, and was admissible, and that 
Schuler must be taken to liave signed as a con- 
tracting party. Voiuu/ v. Sehtilvt'^ 11 Q. B. 1). 
651 ; 43 L. T.\54()— G, A. 


C. P. 174 ; 12 Jur. (N.S.) 1010 ; 15 L. T. 313; 15 
W. E. 278. 

A. and B. join in a bond to secure money, 
borrowed by B. for the use of a third, porsoii ; 
as between A. and B., A. is only a surety. Paro'i 
evidence may be given to shew, as between the 
two co-oblig;ors in a bond, that one of them was 
only a surety for the other. Bolton v. Cook, 3 
L, J. (O.S.) Gh. 87. 


To Identify.] — ^tYhere an attorney encloses an 
unsigned bill of costs in a letter signed by him, 
and the bill (Iocs not, on the face of i1, shew 
who is the party chargeable therewith, tlie letter 
may be referred to, to sipipl}^ that defect. Taijloy 
y. Hodgson, 3 D. k L. 115 ; 10 Jur. 355. 


To shew Partnership.] — D. k tV., being general 
partners under the tiriu of D. k Go., and D. & Co. 
taking a share with three others in a particular 
adventure, which I), k Co. managed and insured 
for the account of D. k Co., it is a latent am- 
biguity, to be explained by evidence, -whctlier 
the D, k Co., for whose acc-junt the insurance is 
made, means 1). k 'V7. only, or all who are part- 
ners of 13. in tliat particular ailventure. Car-^ 
ruthen v. SJmldon, (> Taunt. M- ; 1 Mar.sh. 416. 

Admissibility of evidence of a pai’ol contract 
as to the continnance of a partnersliip’ where 
real estate is couceiuicd. Essv,v v. 20 Beay. 

442. 


(>. To VABY OB PiXPLATX OPEliATIOK OF 
COXTBACTB. 

To vary.] — .Kcitlicr a }>hiintitf nor a defendant 
can at law avail himself of a ])nrol agi‘ocment tO' 
vary or enlarge the time for performing a, con- 
tract previously entered into in writing, and 
iXKpiired so to he bv tlie Statute fjf Frauds., 
Ilickman v. Htt/oos, 44 L. J., G. V. 358 ; L. E. 
10 C. P. 538 ; 32 L. 'W S73 : 23 W. K. S7b 

The defendant agreed in writing to buy of the 
plaintiif iron, of which twenty-five tons were to 
be delivered in .lunc. The defendant in that 
month verbally rwjucsted the })]aintid; to allow 
the delivery of the tvveiity-iive ions to stand 
over, to which he verbally assented. On the 1st 
of August the })laintilf wrote to a.sk when the 
defendant would take delivery, and after some 
eorrespondenee the defendant on the 3th asked 
for further time. The plaintiff waitfxl a reason- 
able time before he commenced an action : — 
Held, that as the delivery was p().st])one(l for the 
defendant’s convenience, the plaintiff was entitled 
to treat the contract as bmken by the defendant 
at the end of June, ami to have the damages 
assessed with ref cron CO to the value of the iron 
at the expiration of a reasonable time after the 
Dth of August. 1 k 

Where the vendor of; a piece of land, of which 
he was himself in occupatit.in, contracted to sell 
the land under conditions of sale, by one of 
which it was provided that the purchaser should 
be entitled “ to the possession or the receipt of 
the rents and. profits ” of the land from a specified 
date : — Held, that cvklcTUse was not admissible 
to prove an alleged coniemjioranooiis parol 
agreement by whicli the vendor was to retain 
posscsHii.)!! of the land to a later dat.e, jiaying the 
purchaser in. the meantime, by way of retit, in- 
terest on his purebase-monev. Ankor v. Fr(mh- 
m, 43 h. T. 317 ; 44 J. P. 830. 

In an action on a policy of marine insurance, 


To relieve.] — Parol evidence is admissible to 
shew that a [ku-son whose na.mc ap[>ears at the 
head of an invoice as vendor, is not. in fact a con- 
tracting party. Holduuj v. ElUott, 5 H. k N. 
117 : 23 L. .} Ex. 1 34 ; 1 L. T. 38 1 ; 8 W. E. 132. 

Where a party has entercid into a written con- 
tract, which sta.les him to be the owner, evidence 
is not admissible, in n.n action upon the contract 
by his ])rincipal, to shew that he was agent, not 
owner. Iluinhlo v. Hindon, 12 (b B. 310 ; 17 
L. J., Q. B. 350; 12 Jur. 121. 

Action on a. contract alleged to have been 
made by the defeiuhmt to charter a ship to the 
plaintifit Proof, that tlie defoiulant made a 
memorandum of a charter-party in B.’s name, 
am] purporting to be signed by the defendant 
as agent for B. ; that the defendant had no 
authority to contract for B.. and knew that he 
had none ; and that B. refused to adopt the 
contract: — Held, that the defendant was not 
liable as princi})ai in an action on the contract 
itself. JrnktHs v. Hntoh'uison, 13 Q. B. 744. 

Tlie plaintiif and the dGendants weie <lcsirous 
of starting a company, to take the plaintiff’s 
premises and stock-in-trade. I'he plaintiff sent 
a written proposal to the defendants for the sale 
of his extra stock, and they sent the plaintiff a 
written acceptance thereof ; the proposal was 
directed to and accepted by the defendants “ on 
behalf of the proposed (b E, A. H. Co. (Ld.).” 
The compajiy was not then in existence. The 
plaintiff brought an action on this ag^reement : — 
Held, that as the company was non-existent at 
the time of the agreement, the defendants were 
personally liable, and tha,t parol evidence was 
inadmissible to shew a eontrarv intention. 
Acdne?* V. BaHer, 36 L. J,, 0. P.34; L. E. 2 
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the declaration set out certain correspondencej ■ 
shewing that the plaintiff intended to insure the 
loss of "his profit by the ship being lost before 
arriving at (luebec, and alleged that the corre- 
spondence and the nature of the risk intended to 
be covered w^ere explained to the defendant 
before signing the policy, and that the preniium 
■was at a higher rate than would have been 
charged for an insurance from Quebec homewards 
or on goods for the voyage: — Hekl, that these 
facts could not be iooketl at to alter the ziature of 
the contract. Ilalhefid v. Yount/, 6 EL & Bl. 312 ; 

25 L. J., Q. B. 290 ; 2 Jnr. (N.S.) 970 ; 4 E. 

6m: ■ ■ 

The plaintiffs brought an action against the 
defendant, one of five joint and several sureties, 
to recover the balance of the sum guaranteed. 

The plaintiffs had previously hy letter, without 
the defendant’s knowledge or consent, agreed 
to release another of the sureties from “ all debts 
due ” by him : — Held, that evidence of a verbal 
agreement, prior to the letter of release, to reserve 
rights against the sureties, was- not admissible, 
and that parol evidence was not admissible to 
.alter the ordinary legal const ruction of a docu- 
ment. Jlerea-nt'do jhinli of Si/dney v. Taylor, 
f[1893] A. C. BIT ; 1 E. B71 : 57 J. B. 741— F. C. 

A wi-itten agreemejit to sell a business may be 
altered bv parol testimony. Mamjieldw Cheslyn, 

: ,2L. J., K. B. 85. 

To shew previous Parol Promise.] — ^^Vhen a I 
written contract has been execiited, containing 
.all the ternis agreed upon between the parties, a 
previous parol ])rQmisc relating to the same sub- 
ject-matter is invalid. Atufeli y. Dulie, 32 L. T. 

■ 320 : 23 W. B. 548. 

The defendant let a house and furniture to the 
plaintiff by a written agreemeut ; evidence of a 
previous parol promise by the defendant to put 


Bate.] — Parol evideiiCG is admissible to sli,ew 
that a written contract which has no date wa.s 
not intended to operate from its ilohvcry, imt 
from a future uncertain period. TJttritt v. Jone^t, 
17 G. B. (>25 ; 25 L. J., G. F. 91 ; -i AV. E. 248. 

Condition.] — In an action for non-fulfilmcat of 
a written agreement, parol evidence is aihiiissiblo 
to shew that the defendant signed the document 
upon the uiidei'standing between the parties that 
it was not to operate as an agreement unless a 
certain condition was performed. PyuiY. (Jam/h 
lea, () El. Bl. B70 : 25 L. J., Q. B. 277 ; 2 Jur. 
tK.S,) 641 ; 4 E. 528. 


■ game, but to use his best endeavours for the ]n'e- 
servation of the same, and to allow liis landlord 
or friends at any time to hunt, shoot and sport 
on the land. In an action by the tenant against 
the landlord, for breach of agreemeut in not 
.destroying the rabbits : — Held, that this agree- 
ment ■Jvas collateral to, and did not alter or vary 
the written contract, and that therefore evidence 
.of such agreement was admissible. Moryan v. 
Gnfithn, 40 L. J., Ex. 46 ; L. E. 6 Ex. 70 ; 23 
L. T. 783 ; 19 AY. R. 957. 

Rule, that written agreement within the 


within that time, 


to restrict the right of suin^ 

•and so to release the surety, parol evidence is 
admissible to prove that there was an agreement 


that such security should not have that opera- 
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300; 


507 ; 3 C. L. R. -iS" ; 2-1 L. J., C. P, 

'(x.s.) 402. 

Tho court- will compel an attorney to perform 
nn absolute -writtmi iiu(lc'rtnkin.q:, notwithstaiul- 
•inu a i>aro] ai'-reemcnt that it should not be 
emrorced exce])t u])on a, contiTig'cncy. ][7Z/,y v. 
W((rnei\ 1 D, V. 0.' (>80 ; 2 L. j], Ex. 174. 

A ]>ankrn[)t, jirevious. to his }>ankruptcy, gave 
a boml to trustei.'s for t]i(‘ payment of 5,IK)0/."and 
interest, as a jn-ovision fur his daughter on her 
marriage. The trustees liaving proved the 
amount under the cf)inniiss{on, a petition was 
prC'^ented to expunge tlie proof, tlic bankrupt 
rttleging that, when the bond was given, it was 
iindei'stood between him and the obligees, that it 
'was only to be available in the event of the 
'^uce(\ss of a certain speculation : — ITeld, that 
'sueh parol evidence was not admissible to con- 
trol tlie absolute effect of tlie bond. 31orley^ 
2 Deac. ck C. 50. 

Intended to be inoperative.] — Evidence to 
'Show, not that an agreement in wniting was a 
meix; Idiiid, and 'nevm intendt’d to have ajiy 
operatum at all, but I hat it. was only to luive 
a partial <)j)eratio!i, is inai Iniissible, as in effect 
altering by ])ar()l the terms of the written agree- 
ment. Fvnwtrh v. lirt uJnrorth^ 2 F. cS: F. St). 

Por purpose of rectification.]— -Lei I ers offerofl 
hi evidence to shew that dui'ing ii(‘got iatiims for 
.a sale the vendor had declined tt> (‘uler into a 
proposed covenant not to solicit the old cus- 
tonicj's, were admissible, not to construe the 
.agreement, but as shewing a collateral vei'bal 
.agreement which wouhl Ik? a defence loan action 
-for sjiecitic pc?ri;orman(!e, the <{et’enda,nt also 
seeking by cumder-claim recthlcatiun of the 
agreement. v. 54 L. J., Oh. 52; 

27 Ch. It 14h— 0. A. 

But not to construe.] — I'arol evidence is 

admissible wliere }'ou have" a. (;ase of specific 
])eri;oi’mance with conpieiisatioii, but an express 
bai'gain to make a good, title lainnot be mo<llhed 
by parol evidence. Such e.videiic.e would be 
admissible in an action to rcfoi-m tbe (amt ract, 
3)u1. is nor admissi])lc .for the puiposc of eonstru- I 
.ing it. Cato v. T/iowjksuih, h Q, 1), 1), (120—0. A. | 

Application, for cancellation.] — Where it is | 
'.sought to cancel a lease, or (Executed eonsroyaiice, 
upon equitable grounds, parol evidence is admis- 
sible, even where there has been an antecedent 
agreement in writing foj’ the lease or (jonvevance. 
Cuu V. Jl^Carfli tf, El L. K., Ir. 204. 

_ As to State of Document when signed.] — A. 
.'Signed a proposal for a contract in a certain 
form. .Ik then altcmed it, and signed it in tlie 
uitored form, and Imaight it to A. La rot evid- 
-encic having been given’ in an aution against A. 
that ho verbally agreed tliat rlio alteml docu- 
ment sliould be the contract Held, tliat simh 
■evidence was riglitly admitted, as shewing what 
was t he state of the document when it became 
an agreement. Iliatma v. Stnurt, 43 L, J., 
C. Jk 204 ; L. E. 9 0. .Lk 311 ; 20 L. T. 333 ; 22 
W. II. ,534. 

To limit Application of restrictive Covenant.] 

^A railway company having taken for the pur- , 
l>.oses of their railway lauds' on the north of 0. 
street belonging to a co]‘porati(.>ii, and having : 


-Documentary Evidence, 
1 Jur. 
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constructed their railway in an open cutting, 
afterwards covered over the tot) of the cutting 
so as to restore the sui’facc of the lands, aTid 
entered into an agreement to let part of this 
surface on a building lease. It was provi(icd hy 
their act that the railway company should not 
take aujHaiids belonging to tliecorpor.ation with- 
out tlieir consent in writing, and tliis provision 
was not complied with in taking tlie lands on 
the north of 0. street. Suhswiueiitljmm agroc- 
rneiit was, in July, 1800, made IxAwec'ii the 
corporatirm and the railway company, wlioreliy 
the cor[)oration were to take innuediate posses- 
sion of all the land on the iioiTli side of 0, street 
not used for the railway, except a small piece of 
land immediately adjoining the raihvav in that 
street, and which the company had agreed to let, 
toguTher with the whole of the land over their 
railway, for building purp<’>ses, but that in the 
lease of such land the railway company were to 
insert a covenant that (he premises should not 
Im used for the sale of meat or poulfry. At the 
date of this agreement the com})any bad let part 
of the except(?d land to K., and afterwards they 
let anotlicr part of it, to wliicli they tlnnight the 
restrictive covenant did not ajiply, to 8., who 
imnu'diately began to build but (diers’ shops on 
it. This fact was known in He]>tember to the 
(?orpomtion, who, howevcT, took no stejis to 
interfere with the bnildiiig till tlie following 
January: — Held, tliat ])arol evidence of what took 
place at a nu'eting between dcquitations fixun the 
corjxirat ion and the railway eoin pa ny, jit which 
meeting the terms of the agreement, ’which was 
afterwards nxluced to writing, were discussed, 
was not admissible to sliew whethei’ the restric- 
tive covenant was intended to ajiply to the whole 
of the land on tlie north side of Ck street which 
the railway conijiany had taken from the cor- 
poration, or only to that part of it wliich they 
had let to K., and that such ])arol evi< ience being 
iiKidmissihle, the restrietive covenant apjilied to 
the whole of the land. London Corporation v. 
AV/z/rZe//, 2() L. T. 80 — L.JJ. 

Imperfect Contracts.] — When a document 
appears on the face of it to contain the terms of 
a written agreement, jinrol evidence is admissildc 
to shew that it was not intended, to be an agree- 
ment, but was written for some other jun'pose, 
niid the question whether this is so or not is for 
the jmy. Clever v. Klrltman. 33 L. T. 072 ; 24 
W. K. 159. 

The defendant gave the plain tiff a paper 
stating, “ The terms upon which 1 agree to sell 
you the business . . . are as folhWs : . . 
addressed to the plaintiff, signed liyihe defen- 
dant. The plaintiff afterwards wi-ote lielow, “ 1 
ag.rec to the above terms, and acce])t the same,” 
mid signed. In an action for not selling, the 
defence was that the linger was not. meant to be 
a c(.)ntract of sale. The judge left it to the jury 
whether the defendant signed the jiaper as an 
agreement or an offer to^'the plaintiff, or as a 
niemorariduni of terms on which the plaintiff 
might offer the business for sale to a purchaser ; 
—"Held, a proper direction. Ih, 

When letters contain certain terms which may 
form the basis of a contract, it Is necessary to 
ascertain from the letters whetlier the terms are 
finally arrived at, and, if they arc not, verbal 
evidence is admissible to shew that a different 
contract has been entered into. Johmoti v, 
Appkdty^ 4.3 L, J., 0. P. 146 ; L. B. 9 0. ik 158 ; 
30 L. T, 2C1 ; 22 W. B. 515. 
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To add Terms to Written Agreement.] — At the u: 
tiiric; of hiring a horse, a note of the agreement w 
was made, stating the time and the price st 
Hcdd, that the plaintilf was not precluded from 1. 
proving, by parol evidence, additional terms ot 
agreement* 1 Stark. 267. ^v 

When a written memorandum of the terms ou /b 
which work is to be done does not siiew where it 
is to i)e done, nor by measurement or otherwise p 
identify the work or define the quality of woik p 
to whicii it apxdics, x>arol evidence is admissible 1 
to explain it in this respect, and shew to what it 
refers. Pliavoftli v. JjuuIi, 2 .F. & F. /21. 

A trader being indebted to various persons, Si 
procured from A. an advance of 200Z., for 
he verbally agreed to give a bill of sale of nil his 
prorierty, if called upon to do so.^ On receiving t 
the money he gave to A. a promissory note tor t 
2001., a memorandum of agreement to assign a 
some in-operty expectant on the death ^ of his t 
wife’s father^ together with a policy of msur- x 
ance ; and also another memorandum of agree- i 
ment to pay lOL yearly as a bonus -Held, that 1 
evidence of the original verbal agreement was t 
admissible, inasmuch as the subsequent written 1 
agreement did not contain, and was not intended f 
to contain, the whole agreement between the 1 
parties. ILirrh v. lUckdt, I- H. & N. 1 ; 28 . 
L. J., Ex. 197. . ^ .. 

A., by xiarol, made arrangements with a rail- 
way companv to convey cattle for him to Iv. 
station ; he at the same time, without noticing 
its contents, signed a consignment note, by vdiicli 
the cattle were directed to be taken to an 
intermediate station on the line to K. : Held, 
that parol evidence was admissible to shew that 
the company agreed to carry on the cattle to k., 
as it did not contradict, but only supplemented, 
the written contract. Mcilpas v. L. A S. TK if?/., 

1 H.& H 227 ; 35 L. J., G. P. 166 ; L. R. 1 G. P. 
336 ; 12 Jur. (N.s.) 271 ; 13 L. T. 710 ; 14. W. k. 
391 

Kot only contrary to the Statute of Frauds, 
but to the common law before the statute, to add 
anything to an agreement in writing b}y parol 
evidence. Paiicrlche v. Powlet^ 2 Atk. 383. 

A, and B. carried on business together. B. 
agreed to buy A.’s share, the consideration being 
the payment by B. to A. of an aimuitj", based 
upon tlie estimated profits of the business, ihc 
date when the annuity was to commence was not 
specified. It was subsequently agreed that the 
annuity should commence from the date when 
the iirofits were last divided, such annuity to be 
in lieu of profits. B. afterwards agreed to sell 
to A. his share of the business upon the same 
terms upon which he had previously agreed to 
purchase. Upon taking an account of the profits, 
it was found more advantageous for B. to receive 
the profits than to have the annuity from the 
date of the last settlement of accounts. A. tiled 
a bill for specific performance on the terms of 
the annuity being payable from the date of the 
settlement of accounts : — Held, that this was no 
part of the original contract ; and the bill was 
dismissed. PvnvlUe v. Po^iville, 6 Jur. (57.8.) 
414. 







under which a guarantee to a bank for advances 
was given, is admissible to ai<l llie court in con- 
struing the document. Gnilannr- v. Grahtimey 
19 L. E., ir. 249. i 

Parol evidence is admissible to sht'W under 
what circumstances deed or bond, is ex(‘Cute«L 
Strafford v. Poiirif .1 Ball & .B. 14. 

Parol evidence of Ihc attorney admitted 
])rove a ])arty to a settlement had notien of^ a 
proper incunibrancc. Shelhiirno v. InoliKjin-n., 
1 Bro. C. G. 340. 


Sale of Lease— Payment for Licence.]— On the 
sale by auction of a lease, containing a covenant 
against alienation without the consent of the- 
lessor, the auctioneer announced that the land- 
lord would give his coirsent for a certain sum, 
then mentioned, which the vendor verbally 
agreed to ])av : and the auctioneer, on the day ot 
tire sale, signed and delivered to the purchaser a 
memorandum of the names of the vendor and 
purchaser, the price and the amount to be iiaid 
for the landlord’s consent, containing a stipula- 
tion that the latter sum should not be charged 
to tlic xmrehaser. A deed of assignment, not 
specifying by whom the sum reiiiiisite to obtain 
the laniliord’s consent should be btiriie, having- 
been executed, the purchaser was compelled, by 
the default of the vendor, to pay it, in order to 
render his title valid ; -Held, that the memo- 
raiulum was a sufficient note of an agreement 
by the vendor, collateral with the deed of 
assignment, and not merged therein, to pay the 
sum necessary to obtain the landlord s consent 
to the assignment, and that the plaintiff was- 
entitled to"" recover the amount which he had 
paid for that purpose from the defendant.. 
Carr'uju v. Brocli, Ir. E. 5 C, L. 601. 



Surrounding Circumstances.] — Extrinsic cir- 
cumstances not only may but must always be 
looked at, because an agreement can never be 
made intelligible unless the xiersons and subject- 
; matter with which the parties aro^dealing can be 
identified. Brown v. Fletcher^ 35 Ij, T. 165. 

Parol evidence to explain the circumstances 


Accord.] — Upon a negotiation between the- 
plaiutiti: and the defendant for the sale of the 
fixtures, furniture and goodwill of a business 
(the agreement for which was afterwards le- 
duced*'into writing), a distinct and separate; 
■jiroiiiise was made by the defendant, in con- 
sideration of the plaintitf’s signing the agree- 
ment, that the deferidaiit woidd settle an actii.)n 
pending against the plaintiif at tlic suit of C. : 
Held, thaf evidence of this prior oral agreement 
was admissible, notwithstanding the written 
agreement contained an authorisation to the 
defendant to settle G.’s action out of the 
purchase-money. Lhidlcij v. Lacry^ 17 G, B. 

; (is S.) 578 ; 34*' L. J., G. P. 7 ; 10 Jur. (X.S.) 

. 1108: 11 L.T. 273; 13 W. 11.80. ,, , , 

s To an action for goods sold, the defendant 
> pleaded that it was agreed that, in consideration- 
, of his giving up possession of a public-house and 
; stock-in-trade, the })laiutilf should pay the 
J defendant lOOZ., and give up and discharge him 
[ from all debts and the goods, and averred pay- 
f ment of the lOOZ., and delivering up of possession 
i of the premises Held, that evidence a parol 
■> agreement by way of accord and satisfaction was 
3 admissible iii support of the ])lea, although to- 
) enforce a delivery of possession it might be neces- 
sary to shew a contract in writing to satisfy the 
4th section of the Statute of Frauds. Lavery v. 
TurUy, 6 H. & N. 239 ; 30 L. J., Ex. 49. 
e A written document, from which a particular - 
e contract would in ordinary cases be implied, 
may be shewn by parol to have been made under 
e circumstances which exclude such implication. 

Bartlott V. Parnell, (> N. M. 299 ; 4 A. & E*. 
s 792 ; 5 L. J., K. B. 169. - 
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Therefore, in an action for goods sold at- an 
auction, evidence of prior dcelaration by the 
phiiutilf, that the defendant was entitled to a 
legacy of lou^,, and that she might buy to that 
aniount, aiul have it set oil against her legacy, is 
admissilde. Id. 

Acceptance.] — A. sold a pianoforte to B, for 
15Z. Kh*., and deUvcreci it at B.’s shop. B. kept 
dt, but refused to |)a,y for it, alleging that it was 
itielivered upon an agreement tliat it should 
remain as security for pa.v'ment of certain 
-outstanding hills of exchange which he had 
discounted for A. In an action for the price 
of tlic pianoforte : — Held, that there was a 
'.sufficient acceptance within the 17th section of 
-the {Statute of Frauds, and that parol evidence 
was admissible to show the terms of the bargain. 
Tomlt'vnsoii v. Staifjht, 17 0. B. 697 *, 25 L. J., 
€. P. 85 ; 2 Jiir. (i'.S.) 354 ; 4 W. li. 299. 

Suretyship.] — M. and D. alaait to advance 400k 
to A. on mortgage, the paddies met their solicitor, 
O., who \vas to ac-t foi* tliem all, and draw up an 
-agreement and pre[)are tlie securities. The 
agreement set fojdh (hat of the money to be 
advanced M. was to Ikj liable for only lOOZ. and 
I), for 300/., and M. and D. uecordirigly<lre\v bills 
•on eacli other, wdiieli w'ei'ii tliser>unted and the 
proceeds advanced to A. Afterwards I), became 
insolvent, and (b, being a. (U’cditor of I), got the 
bills indorsed to hims('h:, (b, and sued M. for the 
whole amount Held, t)n the trial of an issue 
wdiether 0. luul not, been retained l)y M. as his 
, solicitor to prepare j)roper securities to protect 
M. against: liability beyond tlie amount of 100/., 
it was compet.eiit to }H’ove by [)a,i‘ol tlmt a,t the 
time the written agreement was made and 
executed, M. gave flirectiojjs to (b so to prepare 
-such securities, for this was not an attempt to 
vary a written inslruinent by parol evidence. 
fremmill v. .yac(fUsf<>r, 9 Jar. (^N.s.) 825 ; 7 L. T. 
.841 ; 11 W. E. 486—41. L. 

A company borrowed from a bank a sum of 
money, to bo repaul with interest, and deposited 
a lease as a, security. Afterwards a (lociirneut 
was drawn up liy the company, stating that tlie 
lease had been (hjposited as a .security for the 
loan, witliont; mentioning interest. The bank 
refused to give up tlie deed imtii tlic whole of 
the interest as well as the loan hail beeir reiia-id : 
— Hehi, in an action of detinue for the lease, 
that the written document was not eoncluslve 
against the bank as to the terms of the loan, and 
that parol evidence was rightdy admitted to shew 
that the lease had been iuteaded as a security as 
%voU for the interest as the principal. Pentre- 
{lutn-u^ Fuel (Jo. V, Touug, 12 Jar. (N.s.) 56. 

To modify Collateral Document.] — The 
'princi].de that jiainl testimony cannot be 
received to contradict or modify tlie terms of a 
wnitten contract does not apjily to a document 
which fmms no ])ui‘t of the coat raid, and cannot 
he used to exclude jiarol evidence of tlic circum- 
stances attending the signal urc of one of the 
parlies to such docunu'iit. Hunk of AuHruluf^Ut 
V. Fulmer, 66 L. J,, B. 0. 105 ; ['1897] A. 0. 540 
— B. 0. 

To rebut Equity.] — Jhirol evidence may he 
.admitted on the part of the <lefendant (there 
being no written agreement lietwecn him and 
the plaintiffi) to est-ablisli a fact to rebut t-he 
equity set up by the bill, the case not being 


affiected by the Statute of Framls. 

Wfzlkor^ 2 Atk. 98. 

AiUl COKTItACT. 

7. As TO CONSIDERATIOit. 

In Deeds.] — The consideration expressed in a 
deed of coiivoyance was 28/., but parol evidenec 
wuis admitted to prove that 30/. was the real 
consideration. lieu^ y. Jaieummtuidrn, 3 Term Eep. 
474; 1 II. E. 442. 

Where there is one consideration stated in a 
deed, proof may he given of any other considera- 
tion which did take place, arid*^ wdiich is not in 
contradiction to the instrument ; and it is not in 
contradiction to the instrument to yirove a larger 
consideration than that wdiich is stated. (Jl'rffvrd 
Y.'Pm'rell, 1 Y.& C.C. C. 138 ; 14 L. J., Ch"390. 

Where a deed purports to bo made “in con- 
sideration of esteem for A. T., and for divers 
other good considerations,” evidence is admissible 
that it w'as made in consideration of an intended 
marriage with A. T. Tullv. Purlctt, M. & xM. 
472 ; 3i E. E, 751. 

A conveyance to husband an<) wife ainl their 
heirs as joint tenants, “ in consideration of 200/. 
now in hand duly i>aid by husband and wife,” 
may be explained by extrinsic evidence, shewing 
that the money beionged to t.lie wife only, so as 
to defeat the claim of the husband’s assignees 
under 21 Jac. 1. c. 15, s. 5. J)()(.u\. Ihiiuhridz/e 

Y. Stutkiim, 7 I). & E. 141. 

Parol evidence not adinissilJe to shew that the 
consideration for a deed of conveyance of 
l)ro|)crty, not in settlement, by a fatlier to his 
second son (an object of a powau* of ap})ointment 
eoiitained in his father’s inarringe settlement) 
\vas the reli:nqi;iishnu.'nt by the son of his right, 
as one of the issue male under the settlement. 
Jiurron v. Barron..^ 2 Jones, 226. 

A grant of an annuity to the grantoi‘'s sister, 
though expressed to be made foi* natural love 
and atfection, may be proved to have been made 
in (ionsMeratiGii of her marriage, and will entitle 
her to rank as a specialty creilitor of the grantor. 
Tunner v. Byrw^ 1 Sim. 161) ; 5 L. J. (o.S.) Ch. 125. 

To add to Consideration.] — By an agreement 
in wn-iting G. agreed that Y. should receive all 
the money that wms then due, and which should 
become, (hie, to G-. upon the witiding-u]) of a 
society, Y, paying to G. out of such money the 
sum of 100/. The consideration was stated to 
be, “In consideration of a sum of money this day 
l)aid,” Ac. : — Held, that evidence was admissible 
to shew that, in addition to the considei'a- 
tion expressed, there wais anotlier consideration, 
namely, that Y, should vote for the wnndiiig-up 
of the society. Barmtuple See-ond Annuitant 
J/i. rc, 50 L. T. 424, 

To reduce Commission.]— Y'h ere A. employs a 
Inoker, B., to procure a cliarter-party on a coni- 
inissioxi fjf 5 per cent., to be })ai(L whether the 
contract bo executetl or abandoned. A. (.tannot 
under a plea of payumut (A a. smalhu' sum and 
non assumpsit ultra, give evidenct*. (J a substj- 
quent agreement to acce])t 2| per ci-mt. only on 
account of the aliandoiimerit of the contract; but 
where the terms of the original contract fire (Uily 
inferred fnau the usage rtf the tradeg a ccin versa- 
tion, in which B. agrees to take 2-1 pm* cent, (udy 
on account of the aliandonment of the contract, 
is admissible, to shew that such reduction was, as 
a contingent reduction, pa]*t of the original con- 
tract. Broad v. Calmer^ 5 N. A M. -iu. 
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Amount.'] — An order for advertisement sent to in full satisfaction for all bis share in the stoclc, 
a magazine dated September 29th, '1856, credits, and effects ot the pavtnersni}) ; (4) thaf. a. 

stated the date of - appearance of the advertise- propcnnleedl should be executeil to carry the agree- 
ment as 1856, October to October, the number of ment into effect. SuUseqiicntiy m ho]| tern her 
insertions as one, and the price as 4^ lOs, : — the defendaidy by a pi'oiuissory iietc (cded. the 
Held, by 'Williams, Camden and Willes, JJ., that Blst of July, 18.si, ])roinise<l t(t pay h. on deinaiul 
even' if this was a contract 'which was doubtful, 2, OOOh with interest at 5/. per cent. In an action 
its meaning was that 4/. 10,'f. was to be paid for on the note by the executrix of W. parol evidence 
each advertisement. Per Byles, J., that it was of the circumstances under which the note was 
not a contract, but if it was that was the true given was admitted subject to objecJion, ami 
interpretatitm of it. Qumre, per Williams, J., thereupon the jury found that tlic 24)0(i/. aimi 
whether if it was a contract, parol evidence was iiitci'cst covered by the iiote were l.he 
admissible to shew what the price intended was, moneys as those Cf.ivered hy the agreemeut ot t ho 
BalUh 7 .Jaih 7 \Y.B,. 2 S^d, 8tli of xUigust, and that the note was given 

by the defendant to S. and accepted by luiii 
To ascertain Balance.] — A deed whereby it subject to the conditions of the agrecmeiit of: 
was agreed to pay a balance then unascertained, the Sth of August : — Held, that the t)la,inti:tl' wais. 
stipulating for the accounts being taken by arid- entitled to recover, as there was a good coiisidera-> 
tration. Held, sufficient to take the case out of tioii for the promissory note ; for that whei'C* 
the Statute r)f Limitations, and extrinsic evitlence there is a debt existing in preseuti, but payable 
admitted to ascertain the sum due. Olirdy/i v. within a period of time and not on a day fixed in. 
JDalbi/, 4 Y. &c Coll 238 ; 10 L. J., Ex. Eq. 21. futuro,so that the debtor is entitled to pay the 
, _ ^ , ... . sum owed at any time at his option, there is good 

Payment— In Groods.]— Although evidence is eonsideration for a promissory note payalile on 
not admissible to shew, contrary to the terms of by the debtoi* aiid accepted by the 

a deed, that by the contract the consideration creditor for the amount of that debt; and that 
was not to be paid, as stated in the deed, but in within the princijJe of the 

goods, such evidence is admissible to shew that, decision in Oirrio v. Jfim (L. R. 10 Ex. 153), 
in point of fact, the consideration was so paid, and that the allcgeil collateral agreeuieiit between 
and that goods were accepted inpayment. , Smith defeudaut and S. could iiot be taken into 

V. Buttains, 26 L. J., Ex. 232. consideration. Stott v. Falrlamb^ 53 L. J., Q. B« 

la Contract for Annuity.] — Upon the construe- ’ 49L. i.o2n G. A. 

tf on of certain letters, aided by parol evidence contradict Kote.]-A parol agreement con^ 

Held, that a testator, for valua^^ temporaneoiis with a ^nomissory note, to the 

contracted to grant an annuity for the lives of , ..i... ...... J,. 4 i,,. .-.p u- 


contracted to grant an annuity for the lives of 
certain persons, Momfypcnnij v. JIasoall, 2 Coll 
212 . 


elfect that tlie note, though on the face of it 
payable on demand, should not be enforced for 
three years, is immaterial and inoperative to- 


Contract in Restraint of Trade.] — In contracts | c(.>ntradict the terms of the Ih. 

in restraint of trade which are jiartly verbal and To an action by payee against tlie dra 


vec against the drawer of a. 


partly in writing, parol evidence is admissible to bill payable twelve months after date, h 
shew* what w'as the consideration therefor. Coojier that he drew the bdl and delivered it to the- 
Y. SoiithftatedV^ L. J., Q. B. 670 ; 10 R. 552. plaintiff for the accommodation ot the acceptor 

and as surety fur him ; that it was agreed between 
In Bills and Kotes.] — In an action by a payee the plaintiff and himself and the accept or^tliat 
against the maker of a promissory note, though the acceptor should deposit wdth ^the jJainlitf 
it is not coiupetenfc to him to controvert or vary securities, to be held by the plain tiif as security 
by parol the contract that appears on the face of for the due payment of the bill, and that, in^case 
the note, he may shew that there was no con- the bill should not be duly paid, tlie plaiutiif 
sideration, or that the consideration has failed should sell the securities and apply the proceeds. 
Alibott V. Hendriehs, 2 Scott (N.E.) 183 : 1 Man. in liquidation of the bill, and that until the 
k €1 791 ; 1 Drink. 31 ; 10 L. J., C. P. 51 : 4 Jiir. plaiutilf should have so sold the securities, he 
1113. shoull not be liable to be sued on the bill The 

It is an inflexible rule not to admit parol plea then went on to aver that the securities, 
evidence to contradict- a written instrument, were deposited with the plaintiff liy the acceptor, 
unless the consideration is illegal and, tl^verefore, but that he had not soli but still held them : — 
where a testatrix gave in her lifetime to the plain- Hell, that oral evidence of the agreement alleged 
tiff a promissory note to pa.y him or onler “ on in the })lea was not admissible, inasmuch as it 
demand the sum of lOOl for value received and contradicted or varied the exjiress writfen con- 
his kindness to me,” with a verbal engagement tract on the face of the bill Ahreij v. Crnjd.^ 3‘> 
on the part of the plaintiff that the note should L. J., 0. P. 0 ; L. R. 5 0, .P. 37 ; 21 L. T. 327 ; 18> 
not be demanded until after her death : — Held, W. R. 63. 

in an action upon the note, that parol evidence In an action by payee against the maker of a 
could not be. received to show that it was not note, parol evidence is inadmissible to prove an 
given for a valuable consideration. WoodhrUlge agreement that he sliould not be liable if the 
V. Spoo7ict% 3 B. k All. 233 ; 1 Chit. 661 ; 22 R. R, assets of a third party should be sufficient to jiay 
365. the debt for which it was given. Jl'JJouyaU v. 

On the Sth of xiugiist, 1881, the defendant jP/VZfZ, Ir. R. G C. L. 185. 
agreed with B., her partner, in a business, (1) that Parul evidence is inadmissible to prove a note 
B. should retire as from the 31st of Juiy, 1881 ; expressed to be a security for 500Z.and interest, to 
(2) that the defendant should pay B. 2,0001 have been intended to secure the interest only, 
within three years, with interest at 5 per cent, on Hill v. B v.Zw/q 42 L. J., Oh. 817; L. R. 8 Oh. 888 ; 
. the same, or the instalments thereof for the time 29 L. T. 238 ; 21 W. R. 757. 

] , ' being remaining unpaid computed from the said It is not competent to an acceptor of a bill of 
31st of July ; (3) that B. should accept the 2,0001 j exchange to set up a parol contract inconsistent 







with the contract on the face of the bill. Besant 
X. Cr(m, 10 C. B. 805 ; 2 L. M. & P. 351 ; 20 L. J., 
C. Ih 173 ; loJnr. 82<S. S. P., Adnmsy. Wordley, 
1 M. & W. 374 ; 2 Gale, 21) ; 1 Tat. & G-. 620 ; 'o 
Jj. J., Ex. 158. 

In Onarantees,] — Where the terms of a guar- 
antee a})])ly cciiuiLly to a ])ast as to a future 
conside7’;iri<)n, evidence of tlie oircunistauccs of 
the parties at the time when the guamutee was 
made, is admissible to ex])lain its meaning. 
Bainln'uhjr v. )f((do, 16 Q. B. 81) ; 20 L. J., Q. B. 
7 ; 15 Jur. 572, 

The pkintitfs Avroto to the defendant, “We 
are doing ])nsiness witli P;., and require a guar- 
antee to the amount of 2001., and they refer us to 
you.” The defendant wrote an answer, “ I have 
no objection to become security for B., and sub- 
join a meinorandmn to that effect.” The mcnio- 
ranchim sulDjoincd was, “ I hereby engage to 
guarantee to Messrs. C<-)lbourn, iroriinastcrs, 200Z. 
for iron received from them for B., as annexed ” : 
— Mold, that these three doeuraents were to be 
read together, and that the words, “ we are doing 
business,” tiLk('n. with the rest, shewed that Ihe 
consideration for tlui defendant’s undertaking 
was, that (In^ plaintiff slioidd continue to supjdy 

B. with goods, a7id Miat if the last docnnient 
alone had C(3nstituted Hie contract, parol evidence 
would have been admissible to eoustme the 
words, “for iron received.” (Mbourn- v.JJatcmn, 
10 C. B. 765 ; 20 L. J., 0. P. 154 ; 15 Jur. 680. 

A guarantee, puiqioiiing to lie given in con- 
siderntiou of Messi’s. E. giving credit to Mi*. 1). J., 
is good, as those woi'ds may ajiply to futine as 
well as to j.jast credit, and evidence is therefore 
admissible in. an action on such a guarantee to 
shew that it was intended to apply to future 
credit. J'Jdircmhw 8 0. B. 13(> ; 111 .L. d'., i 

C, P. 50; 14 Jur. 131. | 

A giuiranteo vsns in tliesc tci’ins addressed to 

the plaintiff : “ Sir, In consiileration of your 
having this da.}’* advanced to our client Mr. V. 1). 
780?., secured by his warrant of attorney, payable 
on. the 22nd August next, we (the defendants) 
imdoi'take to pay the same on defanlt. Dated 
this 22nd flay of ,lune, 1810. Yours,” Ac. : — 
Held, that evidence was admissible to slicw that 
the guarantee had in bmt been executed on the 
22nd of June, sinudtaneons.ly with the payment 
of the, money by tlie plaintitl; to the party ' 
gniarantced. '' (raid. ^lied a y. Swan, 1 Ex. 154; 16 i 
Ij» J., Ex, 284, 

Since 19 & 20 Viet. c. 97.] — Since 19 A 20 
Viet, c, 97, parol evidence, though it may supply 
the coiLsideratiou for a giuirantee, cannot explain ' 
the promise, dial men v. MihdtoJl. 7 0. B. (N.s.) | 
361 ; 28 L. J., C. P. 301 ; 6 Jur. (^s.S.) 73. | 

Therefore, a letter fnnn the defendant to the | 
plaintiff, relating to a ]u’oposed mortgage of 
leaschohl property iK'longing to A, and B., who ' 
were desirous to borrow 400?. on the security 
thereof from the [)laintitr, in these words, “I 
will tak(‘ any responsibility on myself respccti.ug ' 
it, should tlicre be any,” is not sutlicieut to , 
satisfy the Btatute of Frauds, because the whole 
promise camiot be made out without the aid of | 
extrinsic parol evidence. lb, 

8. Usages aeb Customs ou Couetey, 

Usage—t^uestion for Jury,] ~~ Evidence of 
ixsage is admissible to ex})la,iu an am])ignous I 
grant, and the construction of such a grant is I 


for the jury, and not for the judge. Doc d, 
Kmjlalte x. Berhn, 18 L. J., C. P. 128. 

All ancient grants .may be explained by evi- 
dence of modern usage upon a question as to 
what passed by such documents. Beaafott 
(JOnhe) X, Swansea Corporation, 3 Ex. 413. 

Whe.re a charter is ancient and ambiguous in 
its language, evidence of usage is admissible to 
explain it. Xeuwantle-upoii- I'ljne ( J/fOv/r?r, Bi I ofn, 
and Seamen) v. Bradley, 2 EL A Bl. ‘128 ; 10 
Jur. 494. 

Where parcels arc described in old documents 
by words of a general nature or of iloubiful 
import, evidence of usa.ge is proper to be received 
to shew what they comprehended. Waterparh 
(Lord) X. Fennell, 7 M. L. Gas. 650 ; 5 Jur, (tST.S.) 
1135; 7 W. E.634. 

Where a right of election is given by an old 
deed to any number of persons, usage is admis- 
sible evidence as to its construction and mean- 
ing, Withnell X. Garfkam, 1 Esp, 322 ; 6 Term 
Eep. 388 ; 3 li. R. 218. 

In the construction of a deed, parol evidence 
of prior, contcrnporanc(ms and subsequent 
enjoyment of a right claimed is admissible to shew 
the condition of the property, so as to place the 
court ill the position of the parties to the instru- 
ment. Baird v. Fortune, 4 Macq. H. L. 127 ; 7 
Jur. (xN-.s.) 926 ; 5 L. T. 2 ; 10 W. B. 2— H. L. (Sc.). 

To explain an ambiguous award of a road 
un<ler au inclosurc act, evidence of contempo- 
raneous acts of the occupiers of the land may be 
received. Wadley v. Jiaijllnn, 5 Taunt. 752 ; 15 
B. R. 645. 

-Long usage is of no avail against plain statu- 
tory eiKietnumts, and it can be binding only as. 
the interpreter of a doubtful law, and as afford- 
ing a contemporaneous ex})Osition. Bunhar 
(^Afaq'inf rater) x, Binrhurffko QJJuelienn), 3 Cl. A BL 
335.' 

Wliere a statute, expressive as to some points, 
is silent as to others, usage may well supply the- i 
defect, if not inconsistent with the express direc- 
tions of the statute. Iff, 

Custom to control Covenant.] — A custom to* 
control the woi'ds of a covenant in a deed must 
be one wliicli both parties to the covenant can 
know, and must be certain and invariable.. 
Abbott V. Baler, 43 L. J., C. P. 150 ; 30 L. T. 99 ; 
22 W. R. 1-88. Affirmed, 33 L. T. 491 ; 24 W. B.. 
101 .- 

Custom — Varying Documents.] — A custom 
cannot vary or alter the construction of written, 
documents. Menzler x. LUfliffoof, 40 L. ,1., Ch. 
561 ; L. R. 11 Eq. 459 ; 24 L.‘T, 695 ; 19 W. B.. 
578. 

Excluded by express Terms.] — ^Tlie express. 

terms of a lease cannot be controlled by the cus- 
tom of the country; but if the lease is entirely 
silent as to the time of (piittiiig, evidence of the 
custom of the country may be given to fix the 
time. Webb x. Plummer, 2 B. A Aid. 746 ; 21 

U. R. 479, And ree as to the custom of the 
country, JJaJljy x.Ifir.d, 1 Bi*. A B.224 ; 3 Moore, 
536 ; 21 K. R. 577. Jtoiehurylio QBuhe) v. Mobert- 
ron, 2 Bligh, 156 ; 21 R. R. 60. Senior v. 
Arniytaye, Holt, N. P, 197; 17 R. B. 627. 
Wiffqler worth v. Ball Iron, 1 Dough 207. Hutton 

V. iiarren, 1 M. A W. 466 ; 2 Gale, 71 ; 1 Tyr. A 
G . 646 ; 5 D. J., Ex. 234. 

Manuring.] — In an action by a landlord 

against an incoming -tenant, the declaration 
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EVIDENCE — Documentary Evidence. 

should leave not less than 10,000 rahhits on the 
premises, to be taken and j)aid tor by the land- 
lord, at the rate of 60Z. " per 1,000 : — Held, 
that evidence was admissible to shew tliat the 
custom of that part of th.e country, in counting 
rabbits, was to allow six score to the huiulred, 
Smifli V. Wilson, 3 B. Ad. 728 ; 1 L. J., K. B. 
194. ■ , , 


stated, that, in consideration that the landlord 
would give up to the tenant possession of the 
farm, on which manure had been lai<l, and would 
permit him to have the benefit of the manure, he 
promised to pay the landlord for the same 
according to the custom of the country. Breach, 
Ti 07 i-payment. In support of this custom, the 
landlord put in evidence a wTitten agreement, 
which stated that the land had been manured 
with eight loads of manure per acre, and that 
the tenant agreed to leave the land, when given 
up by him. in the same state, or to allow a valua- 
tion to be made Held that the written agree- 
ment excluded the custom of the country, as 
being inconsistent with it, and that there was a 
varicunce between that agreement and the one 
stated in the declaration, ClarheY. Roystone, 
13 M. & W. 752 ; 14 L. J., Ex. 143. 

As to Straw.] — By the terms of a farm 

lease for seven years, expiring at Michaelmas, 
the tenant agreed to cultivate the land accord- 
ing to the custom of the country, and ^‘during 
the term to consume with stock on the farm all 
the hay, straw and clover growm thereon, which 
manure' shall be used on the farm” ; and the 
landlord agreed to let the tenant occupj^ part of 
the homestead until Midsummer-day after the 
expiration of the terra, if necessary, end the 
•cropping of the tenant grown on the premises ” : 
—Held, that the lease did not exclude the cus- 
tom of the country, by which the tenant, having 
■paid for straw on his incoming, tvas entitled to 
be paid for straw on his quitting ; and that an 
-action was maintainable against the succeeding 
tenant for the straw^ left by the outgoing tenant 
■on the farm, at the expiration of the term. 
3Rincey v. Rentiis, 1 H. A N. 216 ; 26 L. J., Ex. 
€ 6 .." ■' 

Selling riints — Beservation of Mines and 

Minerals.] — By an agreement for a lease the 
tenant agreed to cultivate the land according to 
the most approved system of husbandry and to 
use it foi’ agricultural purposes only, and to 
commit no waste. The lessor reserved all 
mines and minerals, sand, quarries of stone, 

. brick-earth and gravel pits.” The farm was in a 
district where large numbers of flints came to 
the surface in the ordinary course of ploughing, 
and it was necessary to remove them in order to 
cultivate the land effectually. The tenant 
removed the flints which came to the surface in 
the ordinary course of agricultaral operations 
and sold them, and there was evidence that it 
was the custom of the country for tenants to do 
so, when not prohibited by their leases .'—Held 
that such a custom was reasonable and good. 
Tuclicr y. Jyhuier,o\ L. J., Cli. 713 ; 21 Ch. D. 
18 ; 46 B. T.894 ; 30 W.B.578— C. A. Affirmed, 
52 L. J., Ch. 941 ; S App. Cas. 50S ; 49 L. 

373 ; 32 W. K. 4i) ; 48 J. B. 4— H. L. (E.) 

Held, further, that the i-eservation of minerals 
in the agi-eeinent did not indicate an intention 
to exclude the custom so as to deprive the tenant 
of his right. IIj, 

In ascertaining the nature of an agricultural 
custom regard is to he had not so much to what 
the witnesses state to be their opinion as to the 
extent of the custom, as to what they prove to 
have been publicly done throughout the district. 
IK 

Counting EabMts.]— In a lease it was 

provided that at the end of the term, the tenant 


— Particular Estate— .Knowledge.],— The, 

rule of law, as to importing into terms of a 
tenanev the 'custom of the country, does not 
admit of evidence of the usage of a particular 
estate, or the property of a particular individual, 
however extensive it may be, it not being shewn 
that the tenant was aware of it. n onwrslny y. 
Dally, 26 L. J., Ex, 219. 

Eight to let down Surface.]— To a state- 
ment of claim for working mines under the 
plaintiifs land witliout leaving sufficient sup})ort 
for the surface, the defendant pleaded in Ills state- 
ment of defence that he was the lessee of the mines 
from the lord of the manor ; that the plaintiff’s 
land had, previously to the passing of an 
inclosure act under which the waste of the manor 
was inclosed and allotted, formed part of such 
waste ; that the lord of the iminor from time 
immemorial had been accustomed to work the 
mines under the waste without leaving sufficient 
support for the surface, and without making any 
compensation for injury so caused ; that by the 
Inclosure Act it was provided that the lord of 
the manor, his successors or assigns, might hold 
all mines and quarries lying under the waste, 
together with liberty of searching for, winning 
aiid working the same as fully and freely as he 
or they might have had and enjoyed the same 
in case the' act had not been [)assed, and that 
without making or paying any satisfaction for 
so doing ; and that it was further provided by 
the act that compensation for damage caused to 
any person’s allotment by such working of the 
mines should be assessed by a justice of^the peace, 
and should, when so assessed, be paid by the 
occupiers of the other allotments in the same 
township Held, that the statement of defence 
was good, on the gi'onnd that, ^vhether any valid 
custom such as alleged in the statement of 
defence existed previously to the act or not, the 
act expressly gave to the lord of the manor and 
his assigns tiie right to let dowji tlie surface 
bv mining without making any conq)ensation. 
Beekett v. Bradley (31 I.. J., Q, B. 65) iiot 
followed. Crilly. I)l(ildnson., 49 L. J., Q. B. 262; 
5 Q. B. L). 159 ; 42 L. T. 510 ; 28 W. K. 415; 
44J. P. 587. ' 


9. USAt^ES AND CUSTO'MS O.P Tl^ADE. 
a. Principle of Admissibility. 

In Greneral.] — In all mercantile cent rads and 
adventures, i)a]'ol evidence of usage in such cases 
allowe<l. Ikirol evidence in the above case as 
to usage and custom on the written articles 
taken on behalf of tim plainti-ffs, but, not being 
read by them at the iiearing, allowed to be 
called for and use<l by the defendants. Parol 
evidence on one side called for by the 
other. Bo at law, though to prove matter in 
writing. On mercantile contracts, evidence of 
merchants allowed. Blant v. Cunn/ns, 2 Ves. 
331. 

All contracts relating to maihu'S of trade shall 
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be expouTidccl by usage of trade. Balier y . Pa tn.e, 

1 Yes. 459. 

^Yhen the terms of a contract are ])]aiii 5 usage 
can little affect the {‘(aistruction to be })laced 
upon it, ])at ^vhen it. is ainbiguons, the usage for 
a long time may influence the judgment of the 
court, by shewing how it was understood by the 
original partiesto it. Boldero v. AloY India 
6k. 2(5 r.eay, ‘Mil 

A vritness ma\' be e.xainijiod as to inereajitile 
usage, or as to the. meaning of a term of art ; 
b\it tie must not b(' asked, even upon eross-exa, mi- 
nation, to construe a written document. Kirk- 
land .Xinhef, H Ji. L. 7()<5. 

Humber of Instances.] — Mercantile usage is 
provable by the multiplication or aggregation of 
a great ji umber of particular instances, shewing a 
given course of luisiness, aiul a general, established 
understanding respecting it. JIfrkrnzie v. Dun- 
lop, H .L, 22; 2 Jar. (x.s.) 957: 4 

AY. R. 815. , 

If A. gives an iron scrip note to ?>., and 1>. 
sells it to a third t>arty, tiiaf thii’d [>arty may 
prove tliat. the document 1ms, in tlie usage of 
trade, a,n import Jiot. t'xpressed o!i the face of it. 

Xk'' ■ . 

Bui such t hii-d party cannot juit a special con- 
.struction on the, docaiment. by proving tha,t, in 
the contra, et, betwtam A. and lb, tliere was a 
.specialty m»t actually appearing on the face of 
the document. Jh. 

In order to prove that, a }>arti(mlar usage 
•exists ill a trade ca.rried on at A., evutence 
that the u.sage j)reva,iis at; lb, where the same 
trade is i^arried on, is a,dmissiblc, ])rovided it i,s ] 
in the vicinity of A.,a.nd there, is an interchange 
of the trade in (piestiou between tlio tvro 
places. Plaioo v. AUcoidi, 4 F. & F. 1074. 

In ordta’ to prove, a usage in a particular trade, 
it must be shi'.wu that the usage is certain. a,nd 
reasonable, and so universally acquie,seed in tdiat 
■Gveryone engage<l in the trade knows it, or 
.might know it if he took the trouble t.o inqiiii’c. 
■■/kb'" ■ . . 

In an administration action a horse<lealer 
.made a claim for cba,rges (ionnectod with the 
])urcha,se and .sale of horsi's for the tt'sta,lor, pur- 
fiuant to agreement. Me allegt^d that he had not 
sold the horses on commission as agent, but on 
the terms that he should pay the testa, tor a tirvied 
sura for each lau'se, and sell it a,gaiu on his own 
account, retaining any dilferenee a,.s profit: and 
that this was the custom of all hoi’>edealers of 
■good standing: — Meld, that evidence of the 
■course of dealing of other horsedealcrs was 
adrnis.sible hi show that the alleged agreement 
not unreasonable. Leigh, In re, Hover! iffe 
Leigh, 6 Ch. D. 25G ; '?>! L, T. 557; 25 ’W. R. 
78:-b 

Hew Usage.] — !n resp{H:t to eviden<-e of nn.u- 
cantile usage, tosu})portsueh a. ground ll)m*ene<‘ds 
.not either the anli(pnty, the uniformity, or the 
notoi’itity of eustom, whicli in respect of (dl tliesc 
grounds becomes a local law. The usage may 
be still in course of growth: it nmy reiiiire 
cvidem'c for it^, support in each case : but in the 
result It is enough if it a[)penrs to 1 m; so well 
known and acfpuesctid in, that it, may be rt'tison- 
ably presumed to lie an ingrediimt, impelled by 
tlic parties into their (;ontra,ot. Jaggotnohun 
(yhone V. Afnmckelvund. 7 Moore, Ind. ,App. 
*203. 
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Particular Place.] — Evidence of the usage of 
a, particular place, to add to or in any manner to 
effec't the coustiuiction of a written c(mtra(:,t, is 
a<lmitted only on tlie principle that the parties 
who madethoeontmet wiTC both cognisant of the 
usage, and a.re presumed to luive made the agree- 
ment with refer(.mce to it. Kirehnrr v. rennn, 

12 ;\](MU'e, P. O. 301; 5 Jur. (xys.) 3<95 ; 7 

W..R.'455. . ■ ■ 

No such presumption ari.ses, if one of the 
parties is ignorant of such nsa,ge or custom. Ph. 

(ioods Wert; shipped at Liverpool for Sydney. 
P>y a hill of lading the goods were made deliver- 
able to the. shippers order or assigns. “ lie or they 
paying freight for the goods here as {)t;r margin ” ; 
and in the margin the stated amount for freight 
was made ]>ayal:Je in Liverpool to M. (who was 
not the s]ii[)Owncr) one month after the sailing tif 
the vessel : — Held, that, as against an indorsee for 
value of the bill of lading, the master could 
not detain the gootls at the port of delivery on the 
ground of non-jiayment of the freight, although 
the, jury founcl that, liy the usage of Liverpinil, 
tlieshipownei'does not lose liis lien foi' the freight 
by making it iiavable at the ])ort of shipment, 
/k 

Snell a local usage ca,nnot bind a bona 1i<lo, 
holder hir value without notice, fh. 

Reasonableness.] — A custom or usage of trade, 
to b(.; binding, must be reasonable, ami is not 
so if it is siieh as honest a;ud rightminde<l men 
would deem unfair and unrighteous. Paadon v. 
Co art nay, 2 .F. tk. F. 131. 

To explain, not vary.]— -Evidence of gemiral 
usug(' in the trade to wliieli a contract refers is 
admissible to interpret the contra, ct. But, to 
vary the ordina,ry meatiiug of plain words, such 
evidence must 1 .k; clear arnl irresistible. Leivir w 
Marshall, 7 Man. k Cl. 729 ; 8 Scott (X.H.) •1-77 ; 

13 i... J., C, P 193 : 8 .lur. 848. 

I A custom cannot vary or alter the construction 
I of written doeiiments. v. LighifaaL 

40 L. J., (1h. 5(51 ; L, R. 11 Eq. 45<9 ; 24 L. T. 
j (595 ; 19 W. IL 578. 


"b. What Customs. 

Bankera Selling Stock.] — Evidence of the 
course <»f Inisiness and custom of London bankers 
is admi.ssibie, to explain the authority niea.nt to 
be given to a .London banker by a power of 
attorney to sell stock sent through a c()unti'y 
■ broker. Adanin v. Potoro,.2 Car. k K. 723. 

Broker’s Commission.] — The defendant, a ship- 
owner. being desirous of chartering a vessel, the 
plaintiff, a shipbroker, iulrodueed him to S., 
another ])r()Iver, wdio introduced tlie defcnda,id: 1<> 
1 j., who im‘utioue<l to 1>. that the chart(;r was 
wante<i, and tlirough the negotial ions of P. with 
file ilefeadant, 1). cha.rtered the vessel. Tlie 
plaintiff siu'd i'oi- ermimission. alleging tiiat an 
“introducing })rokcr” was outithsl by custom 
to a shau’' of the commission, 'j'he, plaintiirs 
(;ounst'l pr<){)o,s(ul to askawilaess the following 
((nestion, “What is the custom with regard to 
payment of Looker’s comniission, when a broker 
iiit roiluca.s anothei' liroLu' to a, shi]){uvmM\ who 
snb.-u'qucrdly negotiates witli tiu; broker inf.ro- 
diK'ed/”- — M(.‘ld, tlait the evidence wa,s jU'Operly 
reje.cted. Cihnon v. Crirk, 1 M. k (3. 142; 31 
J., ICx. 30-1 ; I) L. T. 392 ; lb W. R. 525. 
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EVIDENCE — Documentarij Evidence. 


The dofciidaTitg, m'Ko were shiphrokera, "being Usage of Stock Exchange ^Unreaaonableness."] 

aiiloyed by an agent of tbe French goveiTi- — An alleged usage of the Stock Exchange. Dtuieil 


After some negotiation and correspondence price of the day, stock or shares o1. tluMaistonicn 
between L.. the defendants, and the owners of for which there is an inadtMiuate deniaiuh or 
the ships, the ‘‘New York” was chartered for six where a forced sale would lower the ^l-dhng 
months, and the defendants wrote to L. stating, price Held, unreasonable, and incapable ot 
that, “ in consideration of his having assisted being supported agahist a customer ^vho was not 
them in procuring the charter of the ‘New York' proved to be acquainted with f he existence oi 
they engaged to pay him a commission of such alleged usage. JIumlltonY. loung^ i Ij. Iv../ 
21 per cent.” The “Glasgow” was afterwards Ir. 289. , i 

chartered, and the charter of the “New York” The defendant, a stockbroker, who had under-^ 
was renewed for another six months, and L. then taken to sell shares of a joint stock bank for the 
claimed commission at the same rate on the plaintih:, a shareboldcr, sold them to a^ jobber oii 
charter of the “Glasgow,” and also on the renewed the Stock Exchange and sent an advice-note of 
charter of tlie “ New' York” Held, tirst, that evi- such sale to the plaiiitilf, but in accordance with 
dence was admissible of a custom among ship- the custom of the btock Exchange, the bought 
brokers that an “introducing broker” should and sold notes between the defendant and the 
receive renewed commission on every renewal of jobber omitted to state the name of the I’cgis- 
a charter cftccted through him, since such a tered propirictor of the shares, as required by 30 
custom -was not inconsistent with the written and 31 Viet. c. 29, s. 1, by reason of which the 
agreemeiit. Allan y. SinuUnn, 1 TI. k C. 123 ; 31 contract for sale was Yoi<I, ami the bank having 
L. J., Ex, 307 ; 0 L. T. 359 ; 10 W. B. (US. stopped, and an order for its winduig-up having 

Held, secondly, that it should have been left been nunle before the day on which the jobber 
to the jury to say whether the agreement to ])ay was entitled to name the person willing to be 
commission extendetl also to the Glasgow. Ih. the purchaser, the contract for sale was repudi- 
ated, and the plaintiff remained the holder of tlie 
Terms of Hiring.] — By a written contract the shares : — Held, that tlie defendant had committed 
plaintiff agreed to perform at the defoiidant’s a breach of duty in not making a valid contract 
theatre, and the defendant agreed to engage her for sale, notwithstanding the custom of the btock 
for three ycfirs and paj^ her a salary of 5d, (I/, and Exchange to disregard the said statute, as such 
11, per week in those years respectively : — Held, custom was both unreasonable and illegal, and 
that parol evidence was admissible to shew that, that for such breach of duty the plaintiff was 
according to the uniform usage of the theatrical entitled to recover from the <lcfcndant by way of 
profession, the plaintiff was to be paid only damages the price at which the shaves had been 
during the thealrical season, i.c. during the time sold. KciUon. y. James^lA L. J., Q. B. 3(59; 9 

when" the theatre was open for performance in Q. B. D. 54G ; -IG L. T. 791 — C. A. 

each of those years. Grant v. Maddom.^ 15 M. A W. 

737 j IG L. J., Ex. 227. explain Charter as to Primage.] — A 

Wlicre, by a WTittcn contract, a workman j.^e. 2 granted to the corporation of 

engages to work at a particular trade tor a year, master pilots 'and seamen of Newcastlc-on- 
paroi cvddence may be given, that, by the custom primage tlesciibed in the charter as an 

of the trade, the woikman is entitled to certain duty upon goods brought by ship into 

holidays in the course of the year, for as the Newcastle, of 

epiitract is in general terms, and does not specify | Sunderland was to be rated and accounted, 

ill manner and form following ; that is to say, 


the particular times of service, such evidence 


explains and docs not contradict the written strangers born and all other jiersons 

continct. luy Y.btol'£-a2H}n-^ arriving with ships in Newcastle within any of 


5 Q. B. 303 ; 13 L. J., M. C. 41 : 8 Jur. 34. 

An agreement was entered into between A. 


arriving with ships in Newcastle within any of 
the creeks, and not belonging to the same, to pay 
before they departed with their ships, and every 


and B. in the following terms : “ A. engages to merebant and inhabitant of Newcastle 


serve B. as agent or representative, at the salary 
of 150L per annum ; also provided, at the end of 
the year, B, finds A, has clone sufficient business 
to justify him in recompensing, by making up 


arriving in the Tyne with a ship within ten 
(.Lays after hiiiding the goods. The charter also 
granted to the corporation all other perquisites, 


to 3 usrity mm m recompensing, oy numing up aneieiit duties and profits which tlieyhacl hereto- 
his salary to 180L to do s(5, being a (lonation of lawfully had and enjoyed ; and also provided 
30Z. to his present stipulated am (iimo of lo(L sums granted by the charter should be 

It being proved at the trial that, by a general duties ‘theretofore received 


...V. .A AC. ^ heu of ail Other duties theretoiore received 

custom of the trmle, a yearly hiring is deteimim- the charter was not inconsistent 

^ month s notice at any time :-~Held, with the claim of primage in respect of goods 
that them was nothing in the prowso to exclude pj^p.^ded into .Siind( 3 rland by merchants resident 
the apidication of the custom to the pait^ ^p^^ . gecondly, that evidence of usage was 

f admissible in support of the claim. Bradley 

27 L. 3., 0. B. 235 ; 4 Jur. (N.S.) o36 ; (> Y/. li .y, El. A Bl. 427 ; 23 L. J., 

bl ■ Q 35 

In an action upon the agreement charging a ‘ ’ 

wrongful dismissal within the year, the judge 

left it to the jury to say whether the proviso was Parties to Contracts, 

meant by the parties to exclude the custom : — 

Held, a misdirection, there being no ambiguity Bill Brokers — Liability.] — It being jiroved to 
in the contract, and its construction being for be the common and almost invariable practice of 
the court, i h, bill brokers in the city of London, not to indorse 


c. As to Parties to Contracts. 

Bill Brokers — Liability.] — It being proved to 
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each, hill of exchange which the}" have discounted 
for a customer Aviien they re-discount it with 
their ])ajikers, but to give to the bankers a 
geucrnl garaiitee for nil bills ‘which they re-dis- 
count with them : — TTelil. that when an accom- 
modation hill is drawn and accepted for the 
])urpo.se of raising money for the tlrawer and the 
acceptor, the dinwer in discounting the hill w"ith 
bill brokers in th(‘ <ily of London has an imydiod 
authority from the acceptor to deal with them in 
the oi’dinary course of tlieir business, and, coii- 
vsequcntly, that the bill brokei's have an implied 
authority from the a,cce}>tor to make themselves 
lialde on tlie bill under their guarantee to their 
bankers, and are, in the event of the bankruptcy 
of the acceptor, entitled to prove against his 
estate for what tlmy have paid to the bankers 
in res[)ect of the bill under their guarantee. 
Ifisltop^ Ex 'parto^ Fox, In re^ 50 L. J., Oh. 18 ; 
15 Oln'D. 400; 48 L. T. lOb ; 29 W. E. 144— 
C. A. 

Held, also, that the bill brokers are entitled to 
prove against the estate of the acceptor for 
Interest upon the aim.mnt which they liavc paid 
under their gimrantce. Ih. 

Petro V. Duncomhe. (2 h. IM, tk P. 107) and 
IDtohman v. Sfcioavt. (8 Drew. 271) ai)proved 
and followed. J h. 

Principal or Agent-— Fruit Market.] — i\L and 
W., brokers, being employed by W, io purchase 
raisins, s(mt tlui following, addressed to F. and 
13.: — “We ha, VC this day sold for your account 
to our princi}»al to arrive ])e.r steamer from 
Trieste 50 to 70 tons of good sound Ghesne 
raisins, usual marked' terms. Customary allow- 
ances. M. a, ml W., bi'okcrs.” A portion of the 
raisins wns accej)ted and ]tai<l for by M. and W. 
on belialf of P., wliosc name was decla,red before 
delivery. P. having subscv'immtly made defaidt 
in aeeepling the residue Held, in an action by 
F. and I), agaitist M. and W. for not acce[)ting 
the residue, tluit. evidciu^e of a custom in the 
fruit market, 1h,at if t]u‘ princi^iars iiame is not 
declared on the contract, the l.uoker is personally 
liable on default of the ]>i'inci])al, vvas admissible. 
Flfot v. J/foion, 1 1 1.. .1,, Q,. B. F.) ; L. E. 7 Q. Ih 
12d ; 2t) L. T. LSI ; 20 W, E. 97. 

Held, also (dubitnnte t.lockljurn, C.J.), that 
evidence of an analogous usage in tlie colonial 
trade w'ns pr<tpt‘rly admitted to prove the usage 
in the fruit trade. Ih. 

Hide Market.] — A written contract made 

by brokers on behalf of undisclosed principals 
for the sale of hides provided that “if any 
difference or dispute shall arise under this con- 
tract, it is hereby mutually agreed between the 
sellers and buyers that the same shall be settled 
by the selling broket’s, whose decision in writing 
should be tinal and binding on botli sellers and 
buyers.” in an action aga,inst, the brokers in 
respect of inferior hidi’s (UEvered under the 
contract, the buyers nuule a claim for the l^rench 
against the brokers as principals by custom of 
the trade: — Held, that evMence of a custom of 
the trade that a broker who does not disclose his 
principal is ])ersonaUy I’osponsible for the per- 
formance of the contract and liable for the 
breach was rightly reject, e<l, as such custom was 
inconsistent with the a-rbitratiou clause,, which 
would, if the. custom wore iiicorp('>ratetl, make 
the brokers jiutges in their own cause. Par row 

V. Puder, 18 Q. .B, 1). G85 ; 51 L. T\ 578; 83 

W. li 199. 


-- — Hop Market.] — The defendants, who vvere 
hop-brokers, gave to the plaintiffs the following 
sold-note: “Sold by Ojigley & Tborntou (the 
defendants) to Messrs. Pike, vSoiis, Go., for and 
on, account of owner, lOO bales . . . hops 
. . . (Signed) for Ongley & Thornton, S. T.” 
In an action, for non-delivery of hops according 
to sample, the })laiiitiffs sought to make the 
defendants personally liable on the above con- 
tract, and tendered evidence to shew that by 
the custom of the hop trade, brokers who do not 
disclose the names of their principals at the 
time of making the contract arc ]')crsoiially liable, 
upon it as principals, although they contracted 
as brokers for a principal. Ho request was made 
by the plaintiffs to the defendants to name their 
principal : — Held, that the custom gave a remedy 
against the brokers as well as against the prin- 
cipals, that it w'as not in contradiction of the 
written contract, and that evidence of the 
custom was properly admitted at the trial. 
Iliitchhwon V. TatJuini (L. E. 8 0. P. 482) con- 
sidered. Pllir V. On.(}leip 5G L. J., Q. B. 878 ; 
IS Q. B. I). 70S ; 85 W. E. 584—0. A. 

Charter-party.] — An agent contracting 

and signing, as sucli, foi* an undisclosed principal,, 
may be reiidcred i>er.soiially liable on the con- 
tract, if a ciisiom among ineVchants in the course 
of ordinary trade constantly entering into similar 
contracts, can be shewm to exist, that an agent 
so signing shall be personally liable in the event 
of his not disclo.sing his principaPs name "withim 
a reasonable time, and evidence is admissible to 
prove the c.xisteiico of sucli a (uistora, and, by 
inference, the. implied presence of sueli. a term iin 
the written contract — a lial)ility so incurred not 
being considered as inconsistenl with the general, 
terms of such a contract. Jlutelii imm v. Tatlum^ 
42 J., C. P. 2<)0 ; L. E. 8 C, P. 482 ; 29 L. T. 

108 ; 22 W. E. 18. 

In an act ion upon a charter-party expressed, to 
be made between the sliipowners, and T. & Oo.p 
“as agents to merchant,” and signc<l “T. & Co.^ 
as agents for merchant ” :— Meld, that although 
T. ik Co. were prima facie not ])ersonally liable 
u]Mm this contract, yet that parfd. cvidcucc was. 
admissible to prove a custom of trade rcmlering 
agents wdio enter into such an agreement for an 
nnuamed principal themselves person:diy liable 
if the name of tlicir principal was not (liscloscd 
within a, I’easoriable time, and that the jury was. 
justifie<l in linding a delay of two months before 
the name of the principal was given, unreason- 
able, Ih. See also Y.Iad^^on. 22 L. T. 828» 

London. Dry Goods Market.] — According 

to the usage of the London dry gootls market, a. 
broker who buys for an uiidlsciosed ]uincipal is. 
personally liable to the seller for tlio price of 
the goods. Itnporhtl Panh v. Lmdon and SL 
Eatharhidfi Pooh 69., 4(> L. .L, Oh. 885 ; 5 Oh. D, 
195 ; 8G L. T. 288. 

Liverpool Wool Market.] — A usage in the 

wool tratlc in .Liverpool, llijit, when a broker is. 
employed to buy wool, he may either contract 
in the name of his principal, or, at the ro ^uest of 
the seller, may (without commuuictiting the fact 
to his pruieipal) make himself personally respou-- 
sible for the price Held, a gootl and reasonable 
usage. Cropprr v. Cooh^ L. E. 8 0. P. 194 ; IT 
L. T. G08 : IG W. E. 59(). 

Oil Market.] — D. M. tk Co., brokers in 

London, being employed by 8. to purchase oilj 



SiSfi 
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dealt with T. & M., brokers, who were em- Measurement.]— Tlie 0^] 

ploved by t.hc plaintiff to sell oil, without either writing) to build for the detendant the 1 rent aiui 
broker disclosing the names of their principals, back walls of a bouse “for the *]''''• 1'^^’ 

I). M. & Co. delivered to T. k. M. «a note as superiicial yard of work nine Hichcs thick, ami 
follows Sold this day for Messrs. T. & M, tiudiiig all materials, dedinding a light s^ ihc 
to our principal, ten tons of oil,” specifying the lower part of the walls to the height of eleven 
terms and price, -which was above 10?. This feet, was of stone two feet thick, the ronaimlei 
-note was signed D. M. & Co„ brokers. Quarter of brick, fourteen inches thick Hen , that 


T3cr cent. DroKcrage TO -u. m. CK- CO. i./. xvi.. ‘ 

did not disclose the name of their principal, S., reduce brickwork tor the imi-posc of mexasuu - 
till after the lapse of an unreasonable time, ment to nine inches, but not to reduce stcuuovoi L 
when had become insolvent. The plaintiff unless exceeding two feet in thickncsj;, was ad- 


proved a cusTom m me nane l mi i, wiicu a muivci. pxlll-L J.UL XJXi X.. 

purchased without disclosing the name of his Lloyd. 6 C. B. (is-.B,) 691. 
principal, he was liable to be looked to as prin- . t i. i 

■cipal Held, that evidence of the custom was Weekly Accounts.]— In a contract under seal, 
admissible, as not contradicting the written by which a plamtiti contracted to build ior the 
instrunient, but explaiiiinsr its terms, or adding defendant a house and premises, it was pruvnied 
.a tacitlv implied incident ; and that the note that •nio alterations or additions should be ad- 
thus es'plained was a sufficient memoraiuluni of mitted unless directed by tke dctoiulants ■'uchi- 
the contract sued upon, to satisfy the Statute of tect, by writing, under his hand, and a wueldy 
I’rauds. and that the action lay. IlHwfrey v. account of the work done thereunder should be 
T>ale El Bl. & 'El. 1004; 27 L. .T., Q. B. 800: delivered to the architect every Monday next 
5 Jim (N.S.) 101 ; U AV. K. 854— Ex. Cli. ensuing the perforniaiice of such work.’ n an 

'' action on the contract ; — Bleld, that parol evi- 

dence was admissible to shew that by the usage 
■d. Mode, Amount and Time of Payment. building trade “weekly accounts” meant 

Imperfect Contract. ]— The defendant ordered accounts of the day work only, and did not 
goods by letter, which did not mention any time extend to extra work capable of being measured, 
for payment : the plaintiff sent the goods and an Myom v. iSarl, 3U L. J., Q. B. 9 ; 7 J ur. (N.S.) . 7 : 
invoice Held, that parol evidence was admis- 9 W. R. 90. 

sible to shew that the goods were supplied on ^ x ^ 


■creflit the letter not being a valid contract Warehouse Eent.] — written contiuct fur the 
witbif the Statute of FraudS. Lockett y , Xick- sale of goods was silent as to the time bir which 
Jhi 9 Ex 99 • 19 L. J.. Ex. 103. warehouse room rent was allowed by the seller 

' "" 7’ ' ' to the purchaser: — Held, that it was competent 

“Buring next Two Months.”] — A contract for either party to shew by parol evidence what 
-was entered into between the j)laintiffs and the time is allowed in such transactions by genenu 
•defendants, on the 17tb June, 1872. whereby the custom, but not to shew that the parties thcin- 
latter agreed to siipiily the former with a certain selves agreed by word of mouth that a certain 
quantity of puddled iron, “for immediate deli- time should bo allowed, v. ,H 

very, or say during the next two months.” The L. J., Q. B. 98 ; 8 Jar. (N.s.) 38.> ; 10 W . K. 318. 


defendants did not deliver any iron in June or 
July, but on the 1.5th August they sent a small 


Sale of Shares.] — A broker in mining shares 


porrion of iron to the plaintiffs, and on the 21st sold to another broker certain o^f them, under 
•of the latter month the plaintiffs, acting on the this sold note:— “June 18, 1859. — 8old 2o0 
notion that under the contract the time for the shares in Wheal Charlotte, at 21. ua*. per share; 
.<lelivery had expired on the 17th of that month, 562?. lO.s. ; for payment, half in two montlis a.no 
wrote to the defcmlants that as the time for half in four mouths.” The bought note agreed 
•delivery had expired, they would receive no more mutatis mutandis. In an action by the vendor 
iron, and thev afterwards commenced the present against the vendee for not- accepting the shaies, 
action for Ineuch of contract in not delivering evidence of the usage of mining sharebrokers, 
the iron on or before the 17lli August. At the that on such contracts for sales the delivery of 
trial the judge received evidence that in the iron the shares is to take place at the time tixe(l lor 
trade a usage or custom prevails whereby the the payment of tlu3 price, and at no other tiine, 
•entire months of July and August would be is admissible. Lleld v. LaJean, ki R. k H. <>17; 
included in the terms “during the next two 30 L, J., Ex. 168 ; 7 Jur. (N.S.)918 ; t L. IF. 121 ; 
months” : — Held, that the evidence was properly 9 W. B. 387— Ex. Oh. 
admissible. JHasidd y. Bcaed.^ 28 L. T. 710. 

Ke-exchange.] — A custom as to allowing a 
Delivery upon Payment.] — In a contract for fixed percentage by way of ]i([uidated damages 
the sale of thirty bales of goats’ wool, containing in lieu of exchange, re-exchango, and other 
the following stipulation : — “ Customary allow- charges, when hills are returned from the colonies 
.ance for tare and draft, and to he paid for by dishonoured, however valid in law, does not 
cash in one month less 5 per cent, discount” ; apply in the absence of an agreement, exyiress 
evidence is inadmissible, to shew that by the or im[>lied. to allow re-exchange. B ??/^//-s* v. 
usage of the trade vendors arc not bound under 17 L. J., B. 0. 1 ; 3 App. Gas. 133 ; 37 

^similar contracts to deliver wool wnthout pay- L. T. 732— B. G. 

men t, for such evidence seeks to annex to the In an action against tlie, drawer^ of a hill of 
contract an incident inconsistent wuth its terms, exchange drawm and indorsed in England, and 
SpartaH v. Benecke, 30 G. B.212 ; 19 L. J., C. B. payable abroad, and dishonoured, evidence is not 
293. Overruled ill part, V. infra, j admissible to prove a usage among merchants 
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here to enfiile the liohler, ah jiis option, to dc- 
inau(i fi’om t lui drawer 1 lie ainoirnt of re-exchange, 
or the sniu which he gave for the purchase of the 
hill—Uiis iHung a usage wliii^li in terms contra- 
diris the writien ius( riiUKUit. ;SVow v. 

V B (X-Sd ehs ; hO L, d., (1. P, To ; 7 dur. (N.S.) 
lOG; h h. T. 17; <d Wh !L 15. 

Interest.] — Kcather by the Knglish nor Hindoo 
law, unless there is a, inereantile usage, can 
Interest In.*, imported into a contract which con- 
tains uo stipulation to that eiVect . rhujtjomolmfi 
CrhoKC V. Kai.'ian'orhnud^^) .M.oorc, Ind. App. 250. 

Sale of Timber — Buty.]- By the custom of 
trade, when timber is sold in hxmd at a sale by 
auction in London, the buyer contracts to buy at 
a price including tlie duty payable, and he may, 
Iw giving notice on the following day so to do, 
elect to lake the timber in bond, and if he does 
so, he is then only bound to ]);iy the }):ricc less 
the duty. On the loth Pelaaiary, 1860, the 
defendant liought timber in ])ond at a sale by 
auction at a prie.o including duty, the contract 
to be com])hhi‘d within fourleim days, and the 
Olianciillor of lh(‘ Mxi-Ikm pier on the evening of 
Ihtit <lay ga.V(.^ tint ice lliat a I'csolut.ion would be 
moved *1('» rediRHi the duty <in timber, aiul’ he 
accordingly moved ami carried out suc.h resolu- 
tion on the Sth Mai'ch. An act of pa.rliaineiit 
passed to that el'IVeJ on Wm 5th i\1ay, Ihe rctluo 
tion eommeiu'ing from tln^ Slli Mar(*h. On the 
11th February the defendant gavi* notice to the 
seller that ludeh'cted Intake llu‘ timlxw in bond, 
and on Hu*. 21th February otVertnl the price' less 
the then eiuty, whiefi llu* selhu' refuseei to hike, 
and lu' also refuseel to givt' a delivery onhu* for 
the tim tier. In an action by him to reeovm’ the 
price of the, timber : — Held, tliai. the eaistoin was 
admissible, and that the, (h'fendunt was emtillcd 
to judguumt. f7u/7.*r V. I L. T. 10. >, 

Sales by Sample.]—! n an aetion for Ihe ]uai‘e of 
tobacco sohl, evidmuH' is admissibk'. to shew that, 
by the establidied usage of the t<ilia<‘co trad(‘, all 
sales a, re by samjde. all hough not so expressed in 
the bought and sold notes. iS(/rrs v. 2 Ex. 

111 . ' 

' ce. duality and Description of Goods.- 

Implied Contract that G-oods are of Tendor’s 
make, if lie be a Manufacturer, j-- On the sale of 
goods by a mafiufact urc!' of such gootls, who is 
not otherwise a, dealer in them, there is, in the 
absence of any usage in the particular trade or 
as regards the ])articulai’ goods to supply goods 
of other makers, :in implied eont!‘at*t that the 
goods shall be those of the manufae.t iirer’s (ovn 
make. The plaint itfs, wdio waan nuiiuifucturers 
hut not deaU'rs in iron, hy a written eontraih, on 
the margin of which was their tru<le-ma,rk (a 
crown with tiu*ir initials), ciuilimded It) sell tt> 
the diT'(m<hLnt.s, w'ho tliereby ctuitracl.ed t«'> buy 
of the plaintiiTs, 2,000 tons of ship-[tla,tes of 
tlie. ijuaiity known as ‘‘crown,'” to pass Lloyd’s 
survey to be delivered monthly at the ilefeiulants’ 
shij)yard. 'i’lui <‘.i>n1 rae.t e.ontaiiu'.d a strike clause 
by which the sup|)ly of the iron e.ontracted for 
might be suspended' during the coutiuiuince of 
any strike of workiutm ; hut it. hml no t;xpress 
stipulation that, the plales sliouhl be of the 
plaintiilV manufacture. Before the contract was 
completed tlie plaint itfs closed their works, and 
proposed to complet.e tluj contrmd. !jy delivery of 
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ship-plates of thb quality mentioned in the con- 
tract made by another tirm, I'lie defendants 
having refused to accept these, the jdaiiitilfs sued 
them for breach of contract. At tlie trial the 
defendants tendered evidence to shew that in the 
iron trade there is a custom that., under a con- 
tract between a nianiifacturer uf ii'ou pla.tes and 
a. customer for the supply of tlieni, the seller 
must, in tlie absence of stipulation to tlie con- 
traiy, supply ])lates of liis mvn mtike, and that 
the purchaser is entitled to reject other plates if 
tendered, though of the quality contracted for. 
The learned judge at the trial re jeetod this evi- 
dence, and gave judgment for the plaintiffs: — 

I Held, that such evidence wuis ioiproperly rejccteiL 
Johimm y. Ilaylton, 50 L. J., Q. B. 758 ; 7 Q. I>. B. 
438; 45 L. T. 374--a A. 

Meaning of “ Best Oil.”] — The plaintiff sold to 
the defendaiit “ fifty tons best palm nil, expected 
to arrive, per the Chaleo, at 4i)A Id.s*. per ton;, 
wet, dirty, and inferior oil, if any, at a fair allow'- 
anee.” The oil, on arrival, contained one-tifth 
only of best oil. In an action for not accepting 
the oil, oral evidence is admi.ssible to shew that, 
according to iriercaiitilc usage, the contract was. 
satisfied if the oil delivered contained a substantial 
portion of “best oil”; and such evidence is for 
the jury. .Liuua v. JinittaH\ El. BL & Eh 907 
27 L. J.; Q. B. 3f>4 ; 5 Jur. (N.s.) 08 ; (> W. H. 085. 

“Savannah Timber.”] — The ]>hiint;il3: sold to» 
the defendant, “deliverable in London, ex Ion, 
from Savaiuiah, 400 loads of {)itch piUe tniiber, 
tlie timber warranted of fair a\u‘i‘age fpiality, ta» 
bo taken of fair average of the cargo.” Evidence* 
was given that pihdi pine timber is an article- 
whicii comes fi'Oin sevei'al parts in Central 
,Ainerjca,an(l that p{tc]i]>ine timber from Barien 
has more heart in it, hrlng Inittca.* batted, ami 
witli fewer IkTcs than tiia,t from Savannah: — 
Held, that the evideiice waisatlnnssible to explain 
the contract, and that upon this evitlonce the 
contract must be construed as for timber of 
fair average, of Savannah })ite}i pine timber. 

V. C'hivh, 2 if. ck K. 725 ; 27 L. J., Ex. 165. 

Wheat.]- — By a contract made at S., butweerr 
A., who resided at S., ami B., wlm residetl m 
Loiulon, B. sold to A. a cargo of St. (lilies Marais 
w'heat free on boartl at a Fivncli ]fOi’t. iFlm grain 
wars unknown at S., but is kiiowm elsewhere iir 
the trade to contain a niixtiu'c of barley. The- 
judge rejected evidence to prove this, unless it 
could also be proved that this fact was w^ell 
knowni at S. : — Held, tliat the ruling was wu'ong. 
Ryder Woodley, 10 W. Ih 294. 

Gamhier.] — U])on a contract for the sale oh 
bains of gambier, expcctetl to ari'ive hya particu- 
lar ship, evidence is admissible to shew, that, by 
usage of the trade, a bale of ga,nibier is under- 
stood to inean a package of a, particular <lescrip^ 
tton. {rorriitseu Povrhi, 2 C. B. (N.H.) 681 ; 27 
L. J,, C. ,B. 29 ; 3 4ur. (N.S.) 867 ; 5 W. B. 709. 

f. Invoices, Bills of Lading, Charter- 
parties and Insurance Policies. 

Invoices.] — An invoice worded to sell goo<ls at 
“2A10,y. per cent, monthly,” may bo explained 
by parol evidence, shewing the meaning of tire 
W(jrds by the custom of the trade. Svheeiher v. 
Jlonley, 11 Jur. (N-*s.) 675. 

Ho, to shew that a person whoso name appears 
at the head of an invoice as ^'entlor is not in fact 
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a contracting party. IMdhiff v. Mliot 5 H. & N.-, 
117 ; 29 L. J., Ex. 181 ; 1 L.T. 381 ; 8 'W. R. 192. | 

Receipt for Goods.] — Evidence of the usage 
of trade is admissible to shew the meaning of 
ambiguous words in a packer’s receipt for goods. 
Jiowmun V. Horsey^ 2 M. & Eob. 8,5. 

Bills of Lading — Custom of Liverpool — Bis* 
count.] — In an action for freight by a shipowner 
against the iialorsee of a bill of lading, to %Yhom 
goods had been delivered at Liverpool, and who 
had accepted them, the bill of lading making 
them deliverable, “he paying freight for them 
five-eighths of a penny sterling per" pound, with 
5Z. per cent, primage and average accustomed : 
— Held, that evidence was admissible that by the 
custom of Livci'pool the shipowner was entitled 
to a deduction of three months’ discount from the 
freight; though such custom applied only to 
goods coming from ports in tlie southera. states 
of America, Brown, v. Byrne, .8 El. & Bl. 703 : 
2 C. L. E. 1509; 23 L. J.. Q. B. 313; 18 Jur. 
700; 2^.11.471. 

There was a custom at Livci’pool of allowing a 
discount of three months on freights payable on 
all bills of lading from ports in North America ; 
when Texas was annexed to the United States of 
America, 184G, tlic custom was in practice ex- 
tende<l to ports in that territory : — Held, that 
this was evidence from which a jiny might infer 
that the custom extended to ports in California 
after that country was also annexed. FaUtner v. 
Farle, 3 B. & S. 3C0 ; 32 L. J., Q. B. 124 ; 9 Jur. 
(X.S.) 847 ; 7 L. T. G72 ; 11 W. E. 307. 

Custom of Loudon — Bischarge of Goods.] 

— Goods were shipped under a bill of lading at 
Calcutta to be delivered in like good order and 
condition from the ship’s tackles at the port of 
London. On arrival in the port of London 
the consignees demanded overside deliveiy into 
lighters immediately from the ship’s tackles. 
The shipowner landed them on the dock wharf, 
.and was ready to deliver them thence into the 
*consignee’s lighters, but the consignee carted 
them away, thereby becoming liable to certain 
‘dock charges, which he paid. In an action by 
the consignee to recover the amount so paid, the 
jury found that there was a custom for steam - 1 
ships having a general cargo (the defendants’ 
ship being such) coming into the port of London 
^aiid using the docks, to discliaige the goods on 
the quay, and thence into lighters : — Held, that 
the custom found was not inconsistent with the 
terms of the bill of lading, and that the ship- 
owner was entitled to discharge the goods on to 
the quay, and vus not liable for the charge 
.souglit to be recovered. 3IarzetU v. Smith, 49 
L. T. 580 ; 5 Asp. H. 0. 1G6 — C. A. Affirminer 
1 Cab. & E. 6. 

A bill of lading stipulated (inter alia) that 

the merchandise shipped thereunder was to be 
received on the quay at London, and delivered 
■therefrom by the person appointed by the steam- 
iship’s agents, Ac., tlic merchandise to be received 
and delivered according to the customs and 
usages of the respective ports.” A custom was 
proved with regard to grain cargoes coming to 
London, that if the merchant does not demand 
delivery of the grain within twenty-four hours 
after the ship’s arrival, the ship is entitled to dis- 
charge the goods on the quay. The merchant 
^ did not demand delivery of the cai‘go within the 
. twenty-four hours, and it was landed on the 


quay : — Held, that the custom was not incon- 
sistent with the terms of the bill of lading, and 
that therefore the merchant wa.s bound to pay 
the expenses incurred in weighing out tins caigo 
and the quay rates. A,^fe v. Stamore, 1 Cab. A E. 
319— C. A. 

Rate of Freight.]— By a bill of lading of wool 
from Odessa, freight was to be paid in London, 
on delivery, at the rale of 80.v. pc]- ton of 29 cwt. 
gross weight, tallow, and other goods, giain or 
seed, in pro]jortion, as per Lomion Baltic printed 
rates : — Held, that extrinsic evidence was admis- 
sible to shew that, by the usage of the trade, the 
meaning of the bill of lading was, that SO^s*. ]-)cr 
ton of 20 cwt. of tallow was to be taken as the 
standard by which the rate of freight on all 
other goods was to be measured. Bnossian Steam 
Nariyation Tradiny Co. v. Silva, 13 0. B. (n.S.) 
610. 

Charter-parties — Measurement of Cargo, how 
ascertained.]— By a cliarter-party it was agreed 
that “ a shi[) should load a cargo, and ]n-occGd to 
a i)ort in Great Britain, and deliver the same on 
being paid freight at and after the rate of 35.S'. 
per 180 English cubic feet taken on boaiU, as 
per Crothenburg custom ” : — Held, that the freight 
was to be ascertained by measuring the cargro, 
according to the method used at Got iien burg, ami 
not according to the methotl used at the port of 
discharge. The Sltandlnav, 51 L. J., 1\ 03 — 
C. A, 

In an action upon a charter-party for L’cight 
upon goods shipped at Bombay for London, 
stating that cotton was to be “ calculated at fifty 
cubic feet per ton ” : — Held, that evidence was 
admissible, first, on the part of the defendant to 
shew a usage in the trade, that tlie ineasuremcnt 
was to bo calculated when the cotton was taken 
from a screw at Bombay, though it appeared 
that it afterwards expanded considerably before 
it was ship})ed, and again when it was unloaded 
at the port of delivery ; secondly, on the part of 
the plaintiff, to shew that the captain of the 
vessel refused to receive the cotton according to 
such measurement, and that he measured it when 
on board, and delivered an account of such 
admeasurement to the shijjpers. Botfomlcy v. 
Forlea, 6 Scott, SIG ; 5 Bing. (N.G.) 321 ; 1 Arn. 
481 ; 8 L. J., C. P. 85 ; 2 Jur. 101 G. 

Freight.] — A„ a shi])bj’okcr, engaged 

with a shipowner, to have a full cargo for the 
ship, the rates of freight for wliicli would 
average 40.-?. per ton, and at least nine cabin 
passengers, passage-money to average 75/. The 
contract was fulfilled as to the cabin passengers, 
but the average rate of freight for goods put on 
board by A. amounted to 32.y. only "per ton ; ho 
shipped on board, however, several steerage 
passengers for tlie voyage, the passage-money 
paid by whom,, after deducting tlie expense of 
j their diet, Ac., when added to the freight of the 
j cargo properly so called, made the avei’age earn- 
I ings of the whole ship, per ton, amount to more 
: than 40.s\ : — Held, that, as this was an unusual 
contract, evidence was not admissible to shew 
that the terms “ cargo ” and “ freight,” used with 
reference to the voyage on wliich the sliip was 
engaged, would, by the general usage and course 
of the trade, be considered to comprise steerage 
passengers and the net profit arising from their 
passage-money. Leicu v. :MarAialf,l Man. A G. 
729 ; 8 Scott (K.Il.) 477 ; 13 L. J., C. P. 193 ; 8 
Jur. 848, 
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__ — Packing’,] — A >sliip wa,s cliai'tc?retl to bring 
Irome a, cargo of: wool, tallow, bark, or other 
legal merchandise : })ark not to cxccntl hfty tons, 
tallow and hides not to cixcecd (n'ghty tons, “and 
to deliver the same, on ])eiug [)ai<l freight as 
■follows : — for wool, one ]>enny lialf-penny per 
pouiul. pressed, and one penny halfpenny and 
one-eighth of a ])euny i>er [)Ound impressed”; 
for the otlier thre.e a, nicies separate rales were 
fixed, and the (‘.aptain was to sign bills of lading 
at any rate of freight, without prejudice to the 
eharter-party. hhe ship ret mmed with a full 
cargo, ennsisting of a small portion only of wool, 
amrihe residue, tallow. ])ark, hides and other 
legal inereharidise : — Held, tliat there was no 
ambiguity u[)on the face of the ehartej-party to 
admit parol evidence for the purpose of shewing 
who was to pay for pressing any wool that might 
he shipped. Coclihuni v. Mcxiuiilcr. (5 C. Ih 791 ; 
18 L. Jm G. ,h. 74 ; 13 Jur. 13. 

by a ehartcr-part}' the eliarterer agreed to load 
•on board a vessel at th'inidad a full and com- 
plete cargo of sugar, molasses, and other pr(»- 
duce. It" was the ciistnin at Triiiida,d to load 
^?ngar in hogsheads and inolussihs in puncheons, 
in" which mode tliey were <‘arri(‘(l more con- 
veniently and with less loss to the nu'rchant, 
and that a full and i-oniplete cargo of sugar and 
molasses meant a. ea.rgo so packed: — Hch!,thut 
tlie lULsiom was ;idmi.ssihle in ('vidcnco ; fur it 
was a'p])lie:d>le to smb ii <diartei‘-pju‘ty, and <lid 
not control but. only explaineil the contract, 
which ought, ti) be construed with j’ererenc<‘ to 
the usage, at the part of lading, and that tlie 
custom was ren,soiia})le and gotid in law. G/////- 
V, (Himmhuf, 1 1 Mx. lOo ; 21 L. d., Mx. 310 ; 
1 Jur, (N'.a.) 08*5 ; 3 W. lb r>.*>3 — Mx. Gii. 

State of Corn Trade.] —lly a, e,iiar(er-pa,riy 

it was agreed that the good ship i]u‘“ Mlizahetli,” 
Ahilien bouml to ihtvi’o, should with all eou- 
Ycuient spet'tl &a.il and [n’oewal to tlie north of 
Enghuul for coals, ami tlience pi'oeeed to 
Limerick, where the; eliaiterer engaged to ]>ut 
on hoard a. full cargo of grain or other lawful 
nierehandise foi* London, 'I'he cdiartei’-part.y erm- 
taintnl the usua,l i!Xce[)tiou of tlu'. act of God, the 
Qu^'i'ii’s enemies, tii'c, ami all and eveiy otlier 
•clangers and aecidmits of i]u‘ seas, rivers and 
navigation. In et)nseiiucncc of sea perils the 
vessel was so long delayed on her voyage to 
the liorth of England, that ^]le di<f not arrive at 
Limerick until the grain eexport tra,de from that 
place was over, and sin* had in t.he uu\antime 
rim out of her loiter. In an action against the 
charterer fur not loading a cargo : — liehl, that 
there was no waiTiiufy 1 liat, tlu^ shit) should eoa- 
tinue A 1 ; that evidem.-e a,s to the state of the 
corn tTa<lc at Limeiiek was irrelevant and in- 
admissible ; and tliat Llie exception as to the 
dangers of the seas, cki*., was inupplicablt*. 
Hurdw UdHtrn. bS G. Ik 114; 2r> ].. J„ C. b. 
,200 ; 4 W. IL 45S. 

Buty of AgeEt™-Cominiasioii.j — A <leela,ra,- 
tion stated that by charter-party it w’as agreed 
between the owner of a, ship called tiie ‘‘Maggie,” 
being in the I;Oiidon .Docks, aiul the jilaintitts, 
"that the shij) should load a. eai-go, and therewith 
proceed to Ifong Kong and ileiiver the same on 
being paid freight, “the ship to be eonsigiied to 
the charterers’ agents in (ihina. free, of commis- 
ision on this elmrter.” Asairments, that accord- 
ing to the e.vistom of merchants in Ijoiulun, 
whenever a sliip chartered in Ihundon for Ghina 
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is agreed to be consigned to the charterers’ 
agents, whether consigned free of commission on 
that charter or not, it, is the right and duty of 
such agents, as the consignees of the ship, to 
procure a charter or cargo for the ship fin* any 
voyage from such port, ami they arc entitled to 
be paid the usual broker's commission on the 
amount of freight payable under such contract, 
unless excluded by special contract : but in case 
tlie owners of the ship procure a charter or a 
cargo for the ship for a voyage from such port 
without any default of the consignees, the con- 
signees are entitled to the broker’s commission 
on any freight payable under such charter-part^^ 
unless such right is excluded by special contract. 
Breach, that although the shi}> was loaded and 
arrived in China, and the plaintd-ftV agents, as 
consignees performed their duty free of com- 
mission on the outward voyage and cargo, and 
were ready to procure a charter or a cargo from 
Hong Ivong, and although the plaintiffs per- 
formed all conditions precedent, the defendant 
would not])ermit the }»laii)tifi;.s’ agents to procure 
a cliarter or cargo for any voyage from Hong 
Kong, and tlie defendant, witliout any default of 
the plaintifiV agents, procured a ca.rgo to the 
United Kingdom, the usual broker's comm i.ss ion 
on which amounted to a large sum, yet the 
defendant had not })aid or nliow(*d tlie same 
(o the ))laiJiti{fs or tlieir agents, whereby the 
phiintitfs were obliged to pay their agents a 
eoinpensation in respect thei’cof : — Held, tliat the 
deelara,ti<)n was ba,d, since the custom did not ex- 
plain or annex an incident to the contract, luit 
ailded a. new term to it. Pliillrpps v.IJphrrd, 1 
11. ck K. 21 ; 25 L. J., E.x. 233 ; 4 W. 11. 4SG. 

~ — TTnloading— Custom of Port.] — 'Where a 
vessel is chartereil to proceed witlKeargo to a 
‘'safe ])(n’t . . . as ordered, or as near thet'C- 
uiito a); she can safely get, ami always lay and 
iliscluirge afioat,” the master is not bound to 
diseha, rge at a poi't where she cannot, by reason 
t)f her draught of water, “ alway.s lie and dis- 
charge afloat” without being liglitened, even if 
she can he lightened with reasonable dis|')atch 
and saf(‘ty in the immcfliate viciiiit}” of the j)ort 
or in tlie jiort itself. A vessel was I'liart ('red, to 
proceed with a cargo of grain from Baltimore to 
bahiiouth for orders, “thence to a safe port: in 
the Uidtctl Kingdom as ordered, or as nearlhcro- 
iinto as she could safely get, and always lay and 
discharge afioat.” The vessel was ordered to 
Ijowcsioft. Her draft of water, when loaded, 
was such tliat she could not lie ailoat in Lowes- 
toft hai’liour without discharging a portion of 
hci’ cargo, but the discharge of cargo might have 
been carried on with reasonable safety in Lowes- 
toft roads. The consignee offered at his own 
expense to lighten the vessel in the roads, but 
tlie master refused to proceed to Lowestoft to 
discharge, and went to llarwkth as the nearest- 
safe port, and there discharged the cargo: — 
Held, that the consignee could not recover 
daii:iagcs against the shipowner for the refusal 
of the master to discharge at Jjowestofl. '/Tie 
50 L. J,, 1\ 35; G T. iJ. (>8; 43 
b, T. 535 ; 20 W. U, 055; 4 Asp. M. G. 410— 
C. A. 

Held, also, that evidence that it -was the 
custom of ih,e port of Lowestoft for vessels to 
he lightened in the roads before proceeding into 
tlie harbour was not adrnissibli'. Ih, 

By a charter-piarty the vessel was to deliver 
at IL, “or so near thereto us she could safely 
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get” ; to discharge afi customary ; the cargo to 
be ]:)r(')Eght to aiicl taken from alongside the shiyj* 
at nierchanl.’s risk and expense. The draft of 
water of the vessel with the cargo on board was 
too gi'eat to allow her to I'each H, The nearest 
point to which she could safely get was S., where 
the merchant refused to accept delivery of any 
part, of the cargo. In order to lighten the vessel, 
])art of licr cargo was discharged into lighters at 
B. and sent in them to H. Her owner having 
sued the charterer to recover the lighterage 
expenses: — Held, that a defence alleging that 
by the custom of the port of H. the defendant 
was not bound to take delivery elsewhere than 
at H . was bad on demurrer, inasmuch as it sought 
to set up a custom inconsistent with the written 
contract, and that the plalnti-ff was entitled to 
recover the lighterage expenses. Hayton v. 
Innn, 5 C. P. 1). 130 ; 41 L. T. G6G ; 28 W. E. 
GGo — 0. A. 

A charter-party contained two clauses, “cargo 
to lie taken from alongside at merchant’s 
cxy)CTise,” and “to be discharged according to 
custom of the port” -Held, that these clauses 
were not contradictory, and therefore evidence 
of custom was inadmissible to charge the ship- 
owner with the cost of unloading. The Nifu, 
G2 L. J., r. 12 ; [1892] P.411; 1 K. 540 ; 69 L. T. 
5G ; 7 Asp. M. C. 324. 

Turn of loading and delivering.]~The 

duty of inoviding, and making proper use of, 
Bufticient means for the discharge of a cargo, 
when a shij), which has been chartered, arrives 
at its destination, and is ready to discharge, lies 
upon the charterer. But that general duty may 
be (iualified by words in the charter-party, and 
by the circumstances of the case. If, by the 
terms of the charter-party, the charterer has 
agreed to discharge the ship within a fixed period 
of time, that is an absolute and unconditional 
engagement, for the non-performance of which 
he is answerable, whatever may be the nature 
of the impediments which prevent him from 
performing it. If there is no fixed time, the law 
implies an agreement, on his part, to clischarge ! 
the cargo wit bin a reason able tim e. Podleth ivai te 
Y. Frazil /ul, 49 L. J., Ex. G30 ; 5 App, Cas. 599 ; 
42 L. T. 845 ; 28 W.ll. 833— H. L. (E.) 

Per Lord Hatherley : When the covenant 
merely etigages that the merchant shall with all 
dispatch, according to the custom of the port, 
unloail the vessel, he will fulfil his contract if he 
employs all the usual methods of dispatch at 
the port Jh, 

A charter party was entered into by which a 
vessel was to take on board -a cargo of steel rails 
and fastenings, and proceed therewith to the port 
of Kast London, in South Africa. In the charter- 
party was this stipulation : “The cargo is to be 
discharged with all dispatch according to the 
custoru""of the port.” The discharge of such a 
cargo could only be effected there by a warp and 
lighters. These were under the absolute control 
of a company, to which the governmental 
authorities had" transferred all their powers. The 
company allowed vessels the use of the warp and 
lighters‘in turn, making no exception in favour 
of any vessel excejit mail steamers, which on 
arriving were provided for to the exclusion of 
other vessels, whether of the government or of 
private indivkluals. The ship on arriving at the 
poi't, found a great number of vessels there, the 
number of lighters was insufficient, and the ship 
could not obtain its “turn” until more than 


thirty-one working-days liad elapsed after its 
arrival. There was no" delay atti‘i})ut!ible to tlio 
master or crew exce])t what was thus occasioned 
by the custom of the port : — Held, tli.al in tliis 
case the slii})owiicr was not entitled to maintain 
an action against the chai'terer f<yr demurrage.. 
Ik 

A shi}) being chartcreil to take coals to Algiers,, 
it was stipulated in the charter-party tluit the 
ship should be unloaded, weather permit ting, at 
a certain rate per diem, to reckon from the time 
of the vessel lieing ready to unload, and in turn 
to deliver. In an' action by the owner against 
the charterers for an alleged detention, they 
proved that the coals were tV)r the use of the 
French marine, who made special regulations 
with all their contractors with respect to the turn 
to deliver ; that, according to these regulations, 
the delivery was in turn, and that these regula- 
tions formed part of the general regulations of 
the port : — Held, that the charterers had a right 
to prove that the contract was entered into with 
reference to a known mcognised use of tlie words 
“in turn to deliver” among persons conversant 
in the trade. Foherimn v. Juehmn^ 2 C. B. 412 
15 L. J., C. r. 28 ; 10 Jiir. 98. 

By a charter-party it was agreed lha,t the 
])laintiff’s vessel should ])rocee(i to the river 
Tyne, and on arrival there be ready forthwith 
“ in regular turns of loading,” to take on board 
by spout or keel, as directed, a full cargo of four 
keels of coal, and the remainder coke. In an 
action for detention in not loading the vessel 
with coke in a reasonable time, the judge at the 
trial construed the words “ in regular turns of 
loading” to mean that the coal was to be loa(.led 
first and the coke afterwards, and he rejected 
evidence of usage at the port of the Tyne to 
entei- a vessel 011 ^ the titter’s list for her turn for 
coke, and to load coke accordingly : — Held, that 
such evidence was admsssiblc, and ought to have: 
been received to explain the words ‘-in regular 
turns of loading,” as these words pre.sented ^ani 
ambiguity, and were not confined to the meaning’ 
given to them bv the judge, i^chultz v. Leidemanu,, 
14 C. B. 38 ; 2 C. L. K. 87 ; 23 L. J., G, P. 1 7 
18 Jur. 42 ; 2 W. E, 35. 

The defendant chartered a ship from Bunder- 
land to Cartliagena, engaging that she should, 
“with all possible dispatch load in the Bouth 
Dock, in the customary manner, from the defen- 
dant's agents, a full ami comjjlete cargo of coke, 
to be loaded in regular turn.” In an action for 
not loading the ship in regular turn, pursuant to- 
the charter-party : — Held,' that evidence was not 
admissible to show that, according to the custom 
of the port of Sunderland, under such a contract, 
the shipowner was bound to wait his tuny 
according to a list kept by a coke manufacturer 
not named in the contract, but mentioned at. 
the time the contract was entered into, ]>ro- 
vided reasonable dispatch was used. Jfuch'^ou, v.. 
ClemeiiUoii, IS 0. B. 213 ; 25 L. J., 0. P. 234. 

Insurances — Practice of Average Adjusters.] 
Where a ship is compelled to put into port tov 
repair damage occasioned by a general average 
sacrifice, the expenses of warehousing ami re- 
shipping cargo, necessarily unloaded in order to- 
repair, Wl the port and pilotage charges and 
other expenses on leaving the port, are the sub- 
ject of a general average contribution. AftiDood 
Y. Sellar. 49 L. J., Q. B. 515 ; 5 Q. B. D. 28G ; 42 
L. T. 644 ; 28 W. E. G04— C, A. 

A long-continued practice of average adjusters 
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who pj'f'part; iht'ir according^ to thci 

law as laid down l>v ilu^ (courts is no evidence of 
such a eiisloin or iHage, of lra<ie as can be im- 
pliedly i!ieor})oraied in a <a)n tract; between a 
slnpowiHM' and owiko' of eargo. Tin.; defendants, 
who w('r<‘ the owners of ea.j‘.i>‘o, in an action 
against, tlaan i)y the sli{})owner to recover a 
general a,vei-<'igc coni rihiition iii respect of e.JC- 
penses ea.i{Sf'd bv the ship putting into a port of 
rtd'nge, landing, storing, and resliipping the cargo, 
an<i i<‘aving the ]»ort, alU'ged n, <nistoiu of t ratio 
that' in siteli a. cn<e tlu; expens<‘s ln(*urre<l in and 
about. warehoiKsiiig th<* e,a,rgo wer<^ app<-»rtioned 
among llu‘ ownei's of the eargo alone, and the 
expenses of resliipping the (‘argo, port dues, te, 
were borne by t1ieow!u?rs of the ship and freight. 
Hevcral witnesses were called who gave evidence 
to the effect tliai for sixty or seventy years the 
] wad ice of average adjusters had heen as stated 
by the defendants, l)nt that, in conseqneiiee of 
tlic deeision in. Aftnvod v. Srlk/r (o Q. B. .D. 
280), some average aiijusters had altered their 
mode of adjust ineiit insueli a ca.se : — Held, that 
this was not eviilenee of a eustom of trade which 
could h(^. l<‘ft to tlie jurv. \\ lili/frar, 

4() T;, '.r. 742 ; 80 W.' Ih'stl ; 4 Asp. M. (\ 000 " 

A polic\ of assurance (‘ontained a stipulation 
that frciigiit was warrant<"d fi'ce frtmi average 
under 5Z. pei* cent, unless general. Tlie interest 
assiireil was des<;ri).>ed as money atlvanccd to tlic 
assured as owner of the* sliij), on aeeount of tlic 
freight of the <‘argo loaded on hoard and subject 
to the risk (jf the voyage. Ph^a, tliat tlie ])olicy 
was matle in London, and tliat by custom there, 
insurers, on money advanced on a.ecount of 
freight, are not liable to ma,ko good a general 
average : — Meld, that, the custom set u]) in, the 
]dea. was ineonsistent with the terms of the 
written ]iolii*y, wliieh expreissly stipulated Hint 
tiu‘. assurer sliouhl lut liaJile to makegood such 
a loss, ami was therefore inadmissible. .Ihill v. 
Jmmm, 4 LI. «k LI. odi) ; :} i\ L. 11. 7;i7 ; 24 L. J,, 
Q. B. 07 ; I Jiir. 571 : 8 W. 11. 218. 

Custom of Lloyd's that Amount should he 

Payable in London, ]. — Tlie ])]aintiff, owner oi; a 
vessel belonging to the ])ortof lielfast, instructed 
N., a Belfast insiiram'.c agent, to effect a ])olicy 
of iTisurance on the vu'ssei : the insuranee agent, 
throu.gh his }';ondon. agent 11., effected the policy 
in .London with tlie <lefei)dants, and tlie owner 
]niid N. tlie premimn in Belfast, and there re- 
ceived the policy from him. Blie defendants 
alleged that they carried on. business at Lloyd's, 
in the city of immloii only ; that they neither 
accepted risks, re<‘eivcd premiums, ]>a,i(l losses, or 
had any agents nut of ixuido]! ; that the policy 
was underwritten at Lloyd's in consequence of a 
]>roT)nsnlmade])y’ R. a.t Lloyd's; that the })reTuium 
was paid and tlie ]}olic*y delivered hy and to \i. 
in Ijondon ; tliat they did not, nor dkl N. or any 
other person on theii’ ))oha]r,re<,.‘eive the jireiuium 
or deliver tlie ])oiie,y at lUilfast, ami that, in 
a.ecordan(‘e %vith a well-known custom of Lloyd’s, 
any momw whieJi might become duo under the 
])oiiey was ]jayabl(,‘at Lloyti's, and not elsewhere. 
Lhe plaintiff alleged that, lie liad no notice o.r 
knowledge of that custom before effecting the 
policy, d'he defendants refused to pay the 
amount of the policy to the plaintiff: — ^"Hcld, 
that the plaintiff, who had 110 knowledge or notice 
of the alleged cnstoni before effecting the policy, 
was not bountl thereby, that the defericlauts were 
bound to pay the amount (if any) ilue on the 
policy to the plaintiff in Belfast, that the non- 
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paymerff eoustitntal a breach of their con Hurd; 
with the, plainti^^ within the jurisdiction, and 
that he was entitled to an order foi* leave ioservat 
a writ to recover the amount of the policy on dm 
defendants oat of the jnrisdiclion. tV//rd v, 

8 L. R., Ir. A. 

As to Set-off. j — The usage of jiractice of 

Lloyd’s OofTcc-lumsc, that pc.u'sons insuring (here 
arc iiound to admit jia^nnerd. of a loss lo ihem, 
made ))y way of set-off, between ilnur broker and 
umlcrvvriitu*, of tlie }n’emiums due' lo the umler* 
writer, a.gai list the loss, does not apply wlienithey 
arc not slu.'wn to he personally cognisa.id of such 
usage. /8VmL*///-/ y, iLv/rcc, 7 C. B. (x.s.) 44ff ; 
ff.Jur, (N.s.} 758. AllrrnuM] on a.ppeal, 0 0. IL 
(K.S.) 584 ; 80 Id. L, C, P. lOU ; 7 Jur, (N.S.) 800 ; 
5 L. T. 70 ; 0 W, IL 848~~-Ex. Cdi. 

As to Deck Cargoes.] — A custom that 

underwriters are not liable, under the oi’dinary 
form of policy, for gcnei'al average in respect of 
the jettisons of goods stowed on deck, is n. valid 
custom, and does not contradict the terms <d‘ the 
policw. Millor V. Tethfi'hiqtoiu <> FI. k. N". 278 ; 

7 Jur. (N.S.) 214; 8 L. T.'808; 0 W. E. 487. 
Allirmcil on appeal, 7 H. *k N. 054 ; 81 L, J., 
Ex. 8(;8 ; 8 4ur. (N.S.) 1080 ; 0 L. T, 281 ; iO 
\V. n. 8r>()—Ex. Oh. 

10. As TO Terms of Diijed, 

Parcels.] — In 18(11, Plowman, a common jire- 
dccessor in title of both the plaititiff and defen- 
dant, being ])()ssesse<l of iwenty-.seven rods of 
him I, cumvtyed to the defendaut's predcct^ssor in 
title, “all that ]ueccof garden ground, containing 
by estimation twenty rods, Ijouuded <m the south 
by other land or garden ground, behmging to 
Plowman.” In ISffff, Plowman conveyed the 
residue of llic pro))ei‘ty’' to the phuntitrs prede- 
cessor in title, <lescrihing it as ‘Miftcen rods more 
or less” ; tlie result lieing that if the measure- 
ment of the deed of 1851 was ac, curate, tlie 
defendant took under it twelve rods instcwl of 
twenty, if the nicasurcnumi of the deed of 3 8()B 
was accurate the plaintiff took seven, rods instead 
of lifteen. The plaintiff brought ejectment fur 
the eight rods in dispute : — Held, that the parol 
evidenee of 1‘lownian was admissible to shew 
that ho had conveyed twelve and not twenty 
rods liy the ileed of I80L Jevreq v. 28' 

1 L. T. 847. ■ ' ■ , ■ ' 

Where parcels arc desorilicd in old document, s 
by words of a general nature or of {luubtFul 
im])ort, evidence is admissible to shew the 
mean ing ( )f the words used. 1 \ "(ftrrpark QJjurd') w 
7 H. L. Gas. 650 ; 5 Jur. (N.S.) 1185 : 7 
W. IL 684. 

A demise of promises in Westminster, late in 
the occupation of A., particularly <k‘scrihing' 
them, ])arb of which was a yard, dues not pass a 
cellar situate under tlia,t yar<l wiacli was then in 
the occupation of B., another tenant of the 
lessor ; and the lessor, in. an ejectment brought 
to recover the celhir, is not estujipod by his deed 
■from going into evidence to shew that the cellar 
was not intended to be demised. Don d. i&re- 
land, V. 1 Teiin Hep, 701 ; 1 iL R. 867. 

Where a deed purports to convey a messuage- 
with the appurtenances, purchased at an auction, 
neither the conditions of sale at the auction, 
signed b^r the purchaser, nor his own declarations 
as to the extent of his purchase, are admissible, 
to shew that a garden, which had been usually 
enjoyed with the messuage, is expressly excepted 
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from the sale. Doe- d. Kartim. r. WaWer,^ ] 
r & D, 270 ; 12 A. & B. 03 ; 9 Ij. J., Q. B. 373 ; 
-t .Tar. 1010. ^ ... 

Parol inadmissible to prove that particular 
estate was left out of lease, under a^'eement 
botwecTi piirtics. T/ffdOson- v. LdiidB^ Dick, o4d. 

Parol evidence admissible upon a latent, but 
not u]>oxi a patent, ambiguity ; to rebut equities 
grounded upon presumption, and perhaps to 
■support presumption, to oust an implication, and 
to explain what is parcel of the premises granted 
■or convoyed, Drit/ce v. Denison., b Ves. 397. 

In tile case ot the loss of the map or plan 
referred to in an agreement, extrinsic evidence 
to prove the parcels mentioned in the agreement 
admitted. Andrew v, Andrew^ 1 Jur. (N.s.) 8So. 


To Shew Intention.] — In order to shew that 
land had been bought for certain purposes, it 
was proposed to adduce in evidence the minutes 
of the proceeding of the vendees Held, that 
the conveyance having been executed, the 
minutes wm'e inadmissible as evidence shewing 
the purposes for whicli ■ the land was bought.^ 
Prison Commissioners v. Jfiddlcsmr (Clrrh of 
the Feaeei), 51 L. J., Q, B. 433 ; 9 Q. B. D. 50G ; 
46 L. T. 864 ; 30 W. R. 881— C. A.^ 

On a question of construction of a deed, parol 
evidence is inadmissible to shew the intention of 
the parties thereto. Palmer v, iV ewcll. 20 Beav. 32. 

Although parol evidence cannot be used to adtl 
to or detract from the description in a deed, or 
to alter it in any respect, it is admissible to shew 
the condition of the property, and all other 
circumstances necessary to place the court, when 
it construes an instrument, in the position of the 
parties to it, so as to enable it to judge of the 
meaning of the instrument. Baird v. Fortune, \ 
4 Macq. H. L. 127 ; 7 Jur. (N.B.) 926 ; 5 L. T. 2 ; ' 
10 W. R. 2— H. L. 

Parol evidence is admissible to enaole the 
court rightly to understand in what seiise words 
are used in a deed, just as evidence is afforded by 
a dictionary which enables one to^ translate a 
foreign language, or by a book of science, which 
gives the meaning of words of art; but where 
the aid of pavol evidence is invoked for the 
piiryjose of contradicting the express provisions of 
a deed, such evidence is inadmissible. Att.-Gen. 
V. Clfipham, 4 De G-. M. & G-. 591 ; 3 Eq. R. /02 ; 
24 L. J,, Oh. 177 ; 1 Jnr. (N.S.) 505 ; 3 W. R. 158. 

Settlement, on marriage, of stock belonging to 
the wife in trust, after death of the wife, if the 
husband survived, for him for life ; if no issue, 
the whole to revest in the wife with power of 
■ appointment ; if none, to her next of kin : the 
wife eloped and lived in adultery. On the bill 
of the husband to have the dividends paid to him 
during their joint lives, evidence of such intent, 
or that they should be to the separate use of the 
wife, refuskl, but held to belong to the husband 
for the mutual sup])ort of both. Decreed, that 
' the costs, and also the expenses of the husband 
in a groundless suit instituted against him by 
the wife in the Ecclesiastical Court, should be 
paid out of the accuranlation, and, the only 
surviving trustee appearing not to be indifferent, 
that the future dividends should be paid into 
court. BfzU Y. Montgomery, 2 Ves. J, 191 ; 4 
Bro. C. C. 389 ; 2 R. R. 197. 

Evidence to prove the intention of the parties 
to a settlement, refused. Brydges v. Chandos 
(Duke), 2 Ves. J. 417. 

If a creditor execute a deed of compromise 
with the principal debtor, he thereby discharges 


the surety ; not so, if it be stipulated, in the deed 
of composition, that the remedies ^ against the 
sureties shall be reserved. Parol evidence of the 
understanding of the parties to the deed, that tne 
remedies against the sui'eties should bo reserved, 
cannot be admitted. (rlemlinning . F-r parte, 
Buck. 517. Car stairs, AV / A, 569. 

A husband in his lifetime gave a ])ond in trust 
to secure to his wife 400Z, in case, she survival 
him. .Parol evidence, to shew it was intended in 
lieu of dower, and that tlie wife acknowledpd it 
to be so, cannot be allowed. Tlniiey v. Tinney, 

3Atk. 8. ^ 

In the conveyance of an estate there was a 
, covenant that ‘the premises wtire free_ from 
incumbrances, except particular leases. (Quaere, 
whether these wnuld affirm the Iea,ses, and 
; whether parol evidence is admissible to shew it 
; was so intended. Doe v. Itoberts, 4 Doug. 306. 


To Determine the Meaning of a Trade Term.] 

111 determining the meaning* of a word that 

has both a primary and a secondary signilicatiou, 
the court will admit evidence as to, and will look 
at its primary meaning alone, and will not admit 
technical evidence uniess satistied that it is to be 
construed in its secondary sense. Holt v. Colly or, 
50 L. J., Cb. 311 ; 16 Cli. D. 718 ; 44 .L. T. 214 ; 
29 W. R' 5()2. 

Custom to control Covenant.]— A custom to 
control the words of a coveuaut in a deed must 
be one wdilcli both parties to the covenant can. 
know, and must be certain and invariable. 
Abbot V. Bates, 43 L. J., C. P. 150 ; 30 L. T, 99 ; 22 
W. R. 488. Affirmed, 33 L. T. 491 ; 24 W. R. 101. 

Rent— Arbitration— Subsequent Agreement. ] 

A. let premises by deed, stipulating that the 

rent should be ascertained by Uno valriers, who 
were appointed, but who never ascertained ^ the 
rent ; but the defendant occupied the ])remise.s, 
and, 'after the death of A., a ])arul agreemtmt 
was made bet\vceri A.’s administrator and tlie 
defendant that the valuation sliouid not be 
carried out, but that the defendant shouhl pay a 
certain sum for his occupation, ami that neitlicr 
would call upon the other to execute the stipula- 
tions of the deed Held, tliat sucli parol agree- 
ment did not conliict with the terms of the dcc«i, 
and that there was a good consideration for the 
defendant’s luomise. Auish v. Armstrong, 1<> 
C. B. (N.S.-) 259 ; 30 L. J., C. P.286 ; 7 Jnr.(S^.S.) 
1060 ; 9 W. R. 782, 

Written Agreement to explain Deed.] — If 
parties have matle an executory cc)n,tract which 
is to lie carried out 1) y a deed afterwards exe(iuted, 
the real completed contract between the })arties 
is to be found in the deed, and you have no right 
to look at the contract although it is rccited^ in 
the deeti, except for the purpose of construing 
the <lecd itself. You have no right^to look at 
the contract, either for the purpose of (mlarging 
or diminisiiiing or modifying the contract which 
is to be found in the deed itself. Per -lames 
and Brett, L.JJ. LettgoU v. Barrett, 1.5 Oh. D. 
30G ; 43 L. T. 641 ; 2S W. R. 962— C. A. 

Articles previous to settloment cannot, in 
general, be read to construe the settl(,;ment, 
unless the bill is brought to rectify tlie ^settle- 
ment, or the settlement refers to them. Prltahird 
v. Qidnchant, Ambl. 147. 

The effect of an instrument under seal cannot 
be altered by a memorandum not under seal. 
Wenliani v. Fowle, 3 D. P. C, 43, 
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Parol Evidence to relsnt Beed.]-— -In an action 
for trespass to a several fishery, evidence of 
fisliin.s; h.v the as of right was admitted in 

<k'rogniion of tlie plaitititrs title. Smith v. 

[18iti].2 (-h. i)78 ; ho L. T. 175. 

In ase(Ttainiiig the meaning a,nd effect of a 
'ohart (‘onl em])oran(.‘ons < locn ments, proceedings 
Jii causes relating to it, and parol testimony may 
he resorted to. in onit'r to ex})lain and give to 
tlic charter a construction, hut uot to contradict 
it, Sf/trlrf V. Lnrtoii >SV7n>e/, 1 (ll. F. 1 ; 10 
Ihi. (N.S.) 592. 

A f1i< lav its held inadmissible to control the opera- 
i iuu < a < lce< 1. Chunlis'liaw v. Jfanhj^ 25 Beav. 16*9. 

A rcnt-ciiarg‘c till ;i debt paid graiit(‘d by a 
tenant for life having a power to raise, by sale or 
mortgage, a certain sum for payment of his 
'.debts ; a, good execution of tlic power, though 
referable to bis interest, as well as to his power. 
Parol evidence to show that the deed was not 
intended lO be in (ixeeiiliou of his power, 
inadmissible, as e:oine’ to contradict it. Bluhe 
V. AfarnSL 2 B, :ir> : 12 H. li. 68. 

ALfhrmcd, 4 Dow. 248. 

Whore a deed is in writing, it cannot be 
.alicred by pai’ol evid(*ncc. .///, 17. 

Where the terms of a. (leniise are sufficiently 
-expli(at to ])ass tin.; L-uids in ({uestion, no ani))i- 
gnity as to its meaning will be raised lyy 
collateral facts. Doc d. Tom plciiuni v. Martin., 

4 B. & Ad. 771 : J N, & M. 512. 

Parol Evidence to modify Terms of Mortgage 
Deed.] — Wliere the a,ppellant had depositeil with 
the respondent bank his title-dee<ls to certain 
prop(,!rty in ordei* to secure a cash (jredit, and 
afterwards oxceuted an al)solutc conveyance 
thereof to the bank in pursuancre of an agreement 
recited therein to the etfeci, that the juice paid 
should 1 h‘ by de<hicting It lO/. from the amount 
‘due, : — lleltl, that, alt h< nigh collateral evidence 
was athnissible to shew that notwitlistanding the 
plain terms i»f the deed, the relationshij) of 
mortgagee and mortgagor still subsisted between 
the j>arties, yet in this case it was wholly in- I 
■sutheient to overcome the presumption that tlie 
lieed of conveyance truly sra-lcd tlio transaction. 
Barton v. ]ta.nh of Smo South M'aloif, 15 Aj)]). 
■(■as. llTi)- — P. (d. 

barol cvi»lence not adinitted of agreement 
l)etween A. and B., that the remainder in tail of 
B. (who had joined in nmrtgaging the estate tail 
;as surety for A.) should be .resorted to in case of 

A. ’s pe.rsonal estate. Bohiunon v. 6kv', 1 Vos. 251. 

'Where a niariicd woman mo.Ttgages tier 

separate estate, her liiisbaiid being a party to 
the deed, and tliercby covenants to ]>ay the 
money, parol evidence is admissible to shew the 
'true nature of the transaction. Gray v. Bow- 
man, 27 L. J., Oh. 702 : 6 'W. R. 571. 

Costs.] — .No cviilence deiiors deeds can be 
'received in deciding oii their effect; baton the 
quosiioTi of costs, such evidence may ])e taken 
into consideration. Slarart v. Stuart, 1 L. .h, 
(0.8.) Oh. (>1. 

11. JU-DICIAL PEOCEEDIXCJS AND RECORDS. 

In what Cases.] — In an action between A. and 

B, it became a question wlicthor damages had 
been recovered in a previous action against A. by 
a third party in respect of certain acts. A., to 
prove the affirmative, produced the record in the 
previoirs action, whicli shewed counts on different 
'.causes of action, one count being only on the 


774 ' 

acts now in question. The damages were entered 
on all the counts, and damages entered generally 
on all. Evidence that the damages hat! in. fact 
been given for the iiiatter.s in the one count only, 
is receivable as exjdainlog the formei' record and 
not contradicting it. Prnston v. .Peoho, EL Bl. & 
EL 336 ; 27 L. X, Q. B. 424 ; 4 dnr, (N.8,) 613 ; 
6W. R. 591. 

Oral evidence as to what bad taken place on 
the occasion of an issue bei'iig directed 'Liy the 
Court of Chancery is not admissibUi to exjdain 
it, the minutes of the decree or order directing 
the issue being alone the projxu' evidence. Grren 
V. Mdon, 1 F. & F. 12, 

And see ante, B. Judicial Documents, cols. 
64S et seq. 

12. Erasures or Alteratioh.s. 

Explanation, when Allowed.] — The defendant 
became tenant to the plaintiff of a farm from 
year to year, by jmrol, but afterwards signed an 
agreement containing stij)ulations as to tlio mode 
of tillage. In. an action by the laiidloi’d for 
breaches of these stijudations, the agreement, on 
being produced, contained an erasure in the 
tenn of years mentioned in the hal)endmn, which 
was altered from seven to imirteeu : — Held, that 
in this action the agreement might be received 
in evidence without any oxjdaiiat ion of the era- 
sure, the term of years being immaterial to the 
])arol contract- between the jiurties to hold from 
year t(> year, subject only to the terms of the 
agreement as to the cultivation of the land, 
Pnhnouth (^Barl) v. Itoherts, 9 M. W. 469 ; 

1 D. V. C. 633 ; 11 L. J., Ex. bSO. 

Presumption.] — As a deed cannot be altered 
after execution wii.iiout fraud or wrong, the 
]>resuni))tion, if an alteration a}q>ea,rs, is, that it 
was nuuki licfore execution. Boo d. Tathtui v. 
(Jaffa more, 1{> (p B- '^45 ; 20 L. ..I., Q. B. 728 ; .15 
!.Jur. 728. 

' But this prcsiimjkion docs not ap[)ly to a will, 
which may be altered by the testator without 
fraud or wrong. Ih. 

The j»resiiuij)tion is, that an alteration a]>i)aretLl 
on the face of a will was made after the will was' 
executiHk Boe d. Shallerosjs- v. Palmer, 16 Q. .B, 
747 ; 20 L. J., Q. B. 367 ; 15 J'lrr. 836. 

Thei-eforc the party who seeks to derive an 
advantage from such an alteratit.>n must- adduce 
some evidence from which the jury may infer 
that the alteration was made before the will was 
executed. Ih. * 

Evidence of j^revious declarations by the te.sta- 
tor, that lie intended to dispose of his property 
ill the manner in which it is disposed of by the 
will in its altered form, is receivable. II). 

In ejectment hy heir-at-hiw against devisee, 
declarations by the testator, before the exccLitio.n 
of the will, that he intended to make provision 
by his will for the defendant, coupled with the 
fact, that without the alteration in question the 
will, which disposed of t-lic -whole of his property, 
real and piorsonal, made no provision for him, 
are admissible to rehut the prt‘sumptioji that the 
alteration was made after the will was executed, 
Ih. A'nd see also ante, cols. 590 — 502. 

B. SBOOBBAPr BVIBENCB AS TO 
BOCITMEATS. 

1, When Orkhnals Necessary. 

lifotice to Pay.] — By a joint and several bond 
A. and B, became sureties for the payment of 
any balance not exceeding a given amount, due 
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from C. 'J'ho ilefaisnueo provided tliat it slinnlil must pvodiwe *1' .'’‘"[’‘■''I;' ,i,, difi'n-- 

le void if A. au.l li. or either of them should pay ''cmvaUe u. mdemo . .md^u 

{diich balance within one calendar month next 'Muanaiix Kiuqlft.^ S<*ott (x.R.') 

after notice in wririnjj? requiring payment shouhi tl e doutn c Kb 1 .inr. HtSS. 

LvebccngiventoA:andB.orthdrrepr^^^^^^^^ 64 ; 1 Man. A (.. AU , 1 Dnnk. i.K i i 

tires :-~-Held. in an action against the execnb^^^^^^ l ^ morclniit in Si.ain a<nvcd to. 

of A upon a replication denying notme to Invoices.]— A / U n;. 

have bee!isuh]tamaed to proiliice the original he to sell to recover the- 

=J|S 

c. B. -04 ; K. h. j.. 1. 1 . 4... rAeu.ont. fo third persons :-Held, that it vas 

letters 1 — Where a letter, which had been in competent to the agent to shew the proximal c 

the possession of the defendant, was filetl in the of tlie consigrnnents u])()n which iit' clatmea 

Court of Chancery pursuant to an order of that commission without [iroducing^ tlio iu\ oici v 
-—Held, that secondary evidence of its c(>u- pianli v. Guvihi, 8 C. lb (X.8.) b<b : (> n. io. 
tents was not admissible, it being in the power 210 . 
of cither iiartv to make an application to tliat . ^ 

court to imxluce it. ll'/7//V//;/.s‘ v. Mmnnuji>, Memoranda of Sale.]— ihe defendants wuv 
11 <fcM. ly. sued for the price of growing fives, which tliey 

A witness produced a copy of a letter wliicli ^ad bought, cut down, and reinoved 1 ruin the 
he said was made by him, and he swore that lie wdiere they stood : at thp trial an admission, 

shoiihl in the onliimry course of Imsiuess have \yy of tliem tliat something was (liic. and a 
posted the original: — .Field, that this was evi- pi>omise to pay, was pivved. At the t^uie t 11 .“ 

deuce <>f posting, aiul that, the original not being trees were sold, written imnioramla of the 

nroduced. the copy was good secondary evidence, transaction were made : one of whi<‘h ( being an, 
Trotter v. MarLetin^ 4il L. J., Cli. 281) ; 18 Cli. 1). item in. a book of aeeniints, ami neither stamped 
n42 : 42 L. T. i »77 : 28 W. li. 722. nor siuued -with the name of the parties) was not 

The ilefendant,' as surety for N., having pvoduVxKl in evidetiec ; iii cviisotiuenee of wlueli: 
received and promised to pay an account W’hieh the plaiutiif was nonsuited, aiul^ the court t»ii’ 
lie was informed had been agreed to by X., and jootion refused to set it aside. Teal v. Aati/, 4- 
. refusinu' to produce it on the trial of an action Moore, 542 : 2 ?»r. A B. Oh : 22 11. 11. 856. _ 

lirouglit against him bv the plaintiff, the employer pn an action for work and lalxuir, the ])lamtitt 
of xr:— Held, that without calling X., the plain- Paviug proved the value of the work done, and 
tiff might prove bv the witness who ])rodiiccd a closed his case, one of the defendant's witnesses 
duplicate, that that was the account X. had gone ^.^y^ore that there was a memorandum In writing 
over, ami that he had said it was correct. W ard containing an estimate at which the work was 
V SKffieUh 5 Bing. (K-C.") 881 : 7 Scott, 852 ; be ])erformed, and produced a copy in 
2 Am. 4 I 8 L. J.. C. Ik 207. plaintiffs haiuhvrltingunstanipecl, and not signed! 

The plaintiff in an injunction case relied on eitlier Ijv him or the dcfemlant .Held, that the 
the defendants’ knowledge of the fact, said to piaiiitiff\vas not thereby precluded from recover- 
have been eommunicateil to them in a letter, of on the (‘ommoii counts, as it did not appear 
which no copv was kept, but the receipt of which wiiether the original memorandum wais in exist - 
the defeiidaiifs admitted. The defendants denied and as the defendant had given him no 

that it contained the statement alleged, but did ijotice to protluce it : or that, at all evmils, the 
not produce the letter or satisfactorily account testimony should have come from one of the 
for irs noii-[)ro(hictioii : — Ilel<l, under tliese cir- piaintitf's witnessesoii er«>s,s-exainina.tio7i. bteveih'i 
eumstanees. tliat the plaintiffs representation y. 2 H.oore, 84‘.) : 8 Taunt. 827. 

must be taken to be true. Lfunlen v. Wmjner, 

1 De U. M. k (L (>d4 ; 21 L. J., Oh. S9S ; K) Foreign Bill.]— The plaintiff deelareil. on a 
Jiir. 87L promise by the defendants to pay over to liini the 

, . ^-4 - 4 . 0 . 1 +-- nroceeds of a foreign bill, negotiated, by tliem for' 

Agreed Account.]— A witness called P j . ; ; — Held, that lie might give parol 

tlie term-x of a vovljal agreement sta e.! tha he tliat he i.ut, 

was iae.oiui)auy with the plaiutipuu d^ to ' produce either (he hiU itself or a 

when It was enteml mto, and lelmcd to .iii j , j ^ 4 ?,,,,.,/,, t yi. p. 

entry which he made a tew hoiirs aftcrwaids to VmV e r i Vn s 'i 1> 108 
refresh his memory. This entry was made by 48.i , 0 .U J. f . 

him from a paper wTitten in pencil by the plain- Tenancy, i— Parol evidence of the laid 

tiff during the inlenneAV be wmi the partms, admissilde, aitlmugli the tenant 

and read by him to the defendant as embody mg y-ritten ugrcx^imait. Jle,r v. Jlohj 

the terms of their agreement, Ihe deteiuUnt yr ; *. / / 7 . 7 y , 7 i» (in-.i M. A .Bv, 

assented to this ,* but he neither signed nor was ^ 24 ; 81 U. B. 287. 


iw U.JLJ.10 , --£7, 

asked to sign it, nor was it shewn to him Plold, 
that it was not necessary to produce ^this paper 
as constituting the real agreement, Truwldtt v. 


444 ; 8 L. J. (o.s.) AL‘ C'. 24 ; 81 U. B. 287. 

Qiuerc, whctlicr in an action foi’ an^ injury 
done to the reversionary interest of the plain tiff, it 


as constituting the mil agrecmeid ^an be proveil ora'lly. wlien it appe/irs tliat the pre- 

Luinberf, dl. A ^ n. possession of a tenant who holds 

them under a written agreement, wliich is not 


829. See //ope v. ]T>.vf, 7 Scott, 876. 


— -4 ' rnera unucr a wriutui ...... 

Defendant Setting up Contract.]— Where a produced. Strothea^ y. 
plaintiff closes his case without its appearing ^ 5 ^ • Ala ; 80 K 

that there is any written contract relating to the The facts of occupation, and paynient of umt 
subject-matter of the action, the defendant, if he vull be sufficient to raise a presumption, thax the 
mcam to set up that there is such a contract, person who so occupied and paidvms the tenant,, 
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and for the purpose ot raishi;:*- merely Uiis pvc- 
s'urn|>tion- those fjicts may he ascertained by 
parol althuu.a'h the tenancy was uudei- a written 
a '^’rcenuiiit , wliicli is not ])ro< laced, but it it is 
Vamlit to carry this presumption any further, 
,)!’ To ali(‘r it hv shewini*' eitlna- tlic terms or 
such tenam-y. or'that tin.', ])erso]i wlio so appeared 
to )k‘. (emuit. was tenant with others, the 
written aer(‘einent must }»e ])ro(lueed. v, 

Jl^nrdni, 8 Ih i:, 0. 708 ; 7 L. J. (O.S.) M C. 35 

Where in tresj)ass <iu. cl. tr., plaintili and 
ilefendant lield of the sauie landhird, lauds 
abiittinu.' on o^Jiiosite sides of a lane, and defen- 
dant’s lease was not prcKluced Held, that the 
-declaration, of tlie landlord " that he had let the 
lane jointly to the plaintiff and the defendant, 
,ns nincli to one as to the otlierd’ was admissible. 
yoi/r Y. Meid, 1 Man. cV: lly. (>3 ; h L. J. (o.8.) 
k.'ii 5. 

Under 59 Geo. 3, c. 50.]— Upon, a ciues- 

t ion of settlmnent sincit oP Ctco. .I c. oO, the 
term tis well as the fact ol' the ienaney becomes 
material ; and, therefore, where the tenancy is the 
subject ot' a. written aerctiinent hetAveen the 
])arties, and tlie ae,TCtaneiit is in existence, ])aiol 
evidence of tlie tenancy is imuUnissible. v. 

J/(‘rt'/ii/r Ttfdnl, I H Ad. 2‘) ; 8 L. J. (O.S.) 
M.dlM. ‘ 


Banker’s Clearing Book.] — The cashier of a 
bankinc-hons(‘,, upon his examination ns a wit- 
ju‘<s stilted tliat- he liad ascertained from the 
chsaring hook, kept by him in his own hand- 
writing that a certain sum of money was })aid 
in notes of a particular description. The state- 
ment was Founded solely on the witness’s know- 
■Jedue of the hook, and of his own handwntm,u-, 
and not from any recoil (‘ct ion id' the ia<*t de])oscd 
to. a,ud the hook was not produced -.—.Held, that 
under these cii'cumstanees the statcunent could 
nut be received ns evidence of the 1 act dcjiosed 
to, though it might serve as a ground fivr fiuthei 
iTi(|uirv. V. ^ . k. Coll. t-. k-. 

'341.. 

■Written Appraisement. ]~H n liroker speak 
-of the value of goods from reenlleclion, he need 
not ])ut in a, written appi'aisement on a stanp). 
Stdjford V. ('lark, 1 t^ar. V, iJU 

Extract from Colonial Begister. |— As to the 
reception of an extract from the register o 
-deaths kept at, the consulate ot Madeira, ami 
Tcritied by the signature of the consul 
seal of the consulate. Forhat^, hi re,, .) .Hare 
-(Api).) XX. n ; 1 W. K. 32. 

Acknowledgment of Title.] — Parol evidence 
-of the acknowledgment, of title rejected Incor^ 
■norated Sorief (/ for Profe.dart Srkoo/e \.J(i(df ards, 

1 Hr. ck War. 258 ; .i Horn k 1. 58 ; 4 Ir. Hq. .11. 
177. 

Service. ] — T’hc case of the plaintiff (a claimant 
under a bequest by a testator to servants on his 
.ilomesiic establishment at the time of Ins de- 
ecusc) was proved by a written dociiincnt as well 
as by tlie examination of a witness, who was 
.also "examined in chief by the deteiidants, and 
in the course of such examination reterred to 
the document,. The plaintiff relied on the doeu- 
ment before the Yice-Uhancellor, but on appeal 
before the Ijord Chancellor, rested his case upon 
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the examination of the witness only :~Hcld, 
that it was competent for him to <lo so, and that 
the defendant’s objection to the reception ot 
this evidence as secondary could only he siqi- 
norted bv his producing the written doenmenU 
Of/Je v.Jforfjaft, 1 l)e(b]^r.^:<h 35P : KMur. 2< (. 

Eefusal to Produce. ] — ^'Where a written docu- 
ment is in the possession of a witness Avho is not- 
compellable to produce it, and refuses to d(i so, 
secondary evidence of the contents is admissible. 
yeitdonY, (Jhaj.)lhi, 10 C. B. 3a(> ; IP H. 5., C . 

374. ■ ''V ■ 

Where therefore a person not ])arty to a suit 
attends on a common siib[)fena, ami is calletl as 
a witnes.s, and. refuses to peinnit the productim 
of a document which his attorney has brought 
into court in obedience to a subprena duces 
tecum, but which the latter also declines to 
produce ; the ]>laintiff, having <lonc everything 
that could be done to make apparent tlie impos- 
sibility of using the iiriniai’y means of proof, is 
entitled to resort to secondary evidence ot tlie 
contents, and is not precliulcd from so doing by 
his omission to serA^e the client with the subpiena 

duces tecum- Ik. , , i t u? 

In an action upon a lease, exigent eil on beiialt 
of the lessor under a })ower of attorney, there 
bcino' notice to the ilefendant to produce the 
newer, but no subjiama dnees tecinn to tlie party 
who exeeiiled the lease i—Hi'ld. that the power 
of attorney Avas the jiroperty ot the party Avno 
exeented the lease under it s authority, aiul that» 
smmdaiweyiclcnce of its contents iK>t 
missiVjle. IIihherd> v. Kntfflif, 2 kx. 1 1 ; 17 ,L. *!.* 
Ex. 119 : 12 diir. 162. . „ , . , 

Wliere an attorney's clerk is called upon to 
yiroduce an instrument known to has'C becu^ in 
his riossession, and to Avliicb lie awis the attesting 
Avitness, and he refuses, alleging that the docu- 
ment is out of his possession and in. thiit of Ins 
emploA'er. Qinvre, ca,n si‘-conda,ry evidence be 
o'iven of the contents? IJoaUltirh v. (^-a'Uitfj, 
4 Bing. (N.C.) 411 ; 6 Sc. 20P ; 7 h, J., C. i\ 21 r, 
post, cols. 830,831. 


On Interlocutory Application.]— On inter- 
locutory ajiplieations Avhieh ai-e iiecA^ssai'ily heiml 
upon ailidavits the court does not ilisjiense AVitli 
the rule tliat on disputed ptiints the best evi- 
dence in thepoAver of the pai'ties must be given; 
and, therefore, it is not sidlicient for a party to 
state, upon allidavit, the } airport ami effect of a 
ilceiiment Avhich he has the means of pi'odueing. 
hlantpr lilrtn'uafhani . )1 ol rerkamjdon, F r 

Vallnf Kjf,, 7 Hare, 2.5.5. And see ^8. /i’., 2 1 h. 
673 ; 17 L. J., Ch. 431. 

Waiver.] — Under a commission to take cao- 
deneo abroatl in an action, eo\aes of ccrtaiii 
documents and answers of witnesses Avith regaixi 
to the contents of such ducunients Avere received, 
by the coniniissioiiers in evidence on. behall oi 
the plaintiff, Avitbuiit objection on the part ot 
the defendant Avho joined in the (lommission. 
The copy documents AAmre a,ppended to the 
tleiiositions and returned by the comniissioners : 
—Held, that the secoiulary evidence of the docu- 
ments having been taken under the commission, 
without objection on the yiart of the defendant, 
Avas receivable before an arbitrator to Avhom the 
action AA’'as referred, and that it aauis too late then 
to take objection on the ground that the origi mil 
document^ Avere not produced. f J* 

4<J h. a., Q. B. 2W ; r. Q. B. 1). M , : 

W, E. 2,55. 
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stractioi -1 of a deed, &c., by atfidavit. 
Y. P(mlferer.'<‘ Co., 2 Ves. 81). 


a bill ^v^■ls sustained for payment ^ of twelve 

years’ arrears, upon proof tlia' ' ’ ' ’ 

stantly paid before that lime. 

1 Ch. Ca. 120. 

Deed lost, person 
not sufficient ; 
and delivered. 

Olhe, 1 Barnard. K. B. 34S. 

^ j 

^ yin curia 

SneUqnn’oif. BmUy, ‘S Atk. 214. 

’ tents of 
Zoivteu, 


Collet V. JiKiim, 

'earing he saw the deed , 
he must swear he saw it sealei: 
Cary, 31. See also Pennon v 

"" Evideiice^nay be given at law of a lost deed 
sed secus of a boiul lost, for a profert 
must be made, l 

When secondary evidence of the coi 
a tleed is admissible. Parkhnyd v. 

2 Swanst. 213 : 11) It. B. (53. 

Where deed is wilfully destroyed, e^ „ 
is to be presumed against the party in odiiiin 
spoliatoris, and, therefore, parol evidenee of the 
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sufficient. Givfu v. Bailey, in Sim. til2 ; 11 

Jur. 258. , , , +v.n 

The word “and" in the last, sentence or the- 
21 (leo. 3, c. 11, s. 8 for va uiatin- 

recoveries after twenty years. TiotwrthsttUHling 
the deed making the tenant to tlu‘ pruMMiKv 
should be lost and not appear), is to he remi 
“or” : audit is not necessary, vn order to t.rnig 
a ease within that statute, to give strict jirool oi 
the loss of the deed. Townnend v. Annjnlon 
(AV/W), (5 Ir. E(j. B. 118. 

Evidence the same in equity as ar law on. 
a casual destruction of deeils ; 
where a spoliation. Coolien v. lieluor, l \ es- 
234. 

A deed lost mav be proved by circumstances,, 
first shewing that it once existed, and next, that 
it is lost, or cannot be come at. U/ifttie/d v. 

1 Yes. 389. , ‘f • ■ 

To admit secondary evideiu*e oi: a deed, it is> 
not sufficient that the attorney who prepared it 
swears that lie delivered it to A. ami 1>. am - 
believes it to be lost. Jlorlocli v. I nontie y, 

1 L. J. (O.S.') Ch. 73. 

Permission to exhibit an interrogatory as lO" 
the loss of a deed omitted to be proved by 
mistake, given to t!ie iilainliff at the heaving 
under the circumstanees. Ci>-e V. A/luii/liaiii,. 

Jac. 337. 

Bond.]— IMode of proof in bankruptcy,. 

ill case of loss of secuiity. Gen. t)ril. 14th Ma\, 
1836, 2 Mont. tS: Ayr. App. 33. Ut/l Ian, Po 
Ilanihly. In rr, 2 Mont. tS: Ayr. 586 ; 1 Deac. 4,H>. 

Where a creditor, w1io proved a, bond <lebt. 
had subsequently lost the bond, the court made 
an order that he*^ might receive the dividends mi 
his debt, without producing the bc»ml, upon 
affidavit of the .facts, ami indemnifying thy. 
assignees, llohinn, Itv parte, I I)eac. ;)b7. ^ 
Mdiere a bond is burnt or eaiieclled by accident 
or mistake, or where it is jirocured to be deUvered 
up by fraud, eijuity will set it up against a. 
surety, though extinguished at law. tykljt v, 
Mney, ^ Atk. 93. 


Settlements.] — A suit was instituted for 

the appointment of new trustees of a marriage 
settlement. Tlie settlement was lost, but the 
husband and wife swore directly to tlie circum- 
stances under which it was executed ; to the^ 
execution of it by them : and to the contents of 
it. The solicitor who prejiared the settlement 
was dead : but, in addition to the evuleiice of 
the husband and wife, there was the indirect 
testimony of several other jiarties to the samC' 
effect Held, that there was sufficient evidence 
for the court to assume that the settlement 
was actually executed and to the effect con- 
tended for. Jlall V. JJaionon, 1 L. T. t>B). 

The husband had liecome insolvent after thy 
marriage, and liis assignee subsequently olij ec ted 
that no sufficient noHce of the sett lenient had 
been given to the jiropcr party.^ Tlnd party 
was the trustee of the husbamrs fatliers settle- 
ment, and the family solicitor ; but lie was- 
dead. The husband made an affidavit, htating' 
that certain verbal communications had [lassctl,. 
both before and after his marriage, between, him,, 
his father, and the solicitor, as to tlie settle- 
ment ; — Held, sufficient evidence of ilue notice- 
had been given. Ih. 

In 1860 a husband, through the intervention 
of his wife, obtained possession of their marriage- 
settlement from the trustee. Tlic husband, im 
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order to nii.se inooey upon the property com- 
prisc<l in it, de.stroycd tlie settlement, mortga^l 
part of tlie seltleil ])rnperty, and ivas proceeding 
to sell other parts c " it. In im the trustee 
filed a. hill to n.'stralu the intended sale, ami 

r)rav(da(leelaration1hattliecan(‘eUe<lsettlement 

should b(‘ estahlished. and the trusts^ ot it 
carried inio eifeet. The husband did not deny 
the fact ot his having destroyed the settlement . 
hut the trustee aial the wife denied many ot ins 
allegations, espee/ially tliose with respoet both to 
ihe'd'irenmstanees luuler wliicli the settlement 
was oidained by her from the trustee and the 
precise contents of it. Ko draft or other copy 
of the settlement was produced to the court ; 
but th(‘re was the evidence of the trustee and 
the wife on the one side, and that of the bus- 
hand and other persons who were not parties to 
the settlement, hut who had suhseqiieiitly read 
n, oil tlw otlier. Tlici'C was also the evpenco ot 
the solicitor who luul prepared the settlement, 
and who had acted as solicitor to the husbiind 
ill the iiiortuase transaction, and m the proiiosed 
sale of part of tlie settled proi.erty Xdeld, tliat, 
upon a full consiileratiun ot all the evidence 
in the case, llic trustee was entitled to the 
relief wliich he sought. JJnaulim v. JScirl<ni\ Id 

^'dprc-nuptial agreement to settle property on 
a wife will he enforced even tliongh the letters 
which constituted sucli agreement have beeii 
lost if tile hiss can be proved to have occurred 
tlirougli an nnfureseeii and an inevitable acci- 
dent, and if the existence and substance ol tiie 
let tors can lie cdearly estabiished iy tiie evidence. 
miehnd v. llcrhevt, 2h L. ; hO V\ . ii 

348. 

A wife, who in ignorance of iior rigiit hi 
equity to enforce a. pre-nuplial agrecineiit loi^ 
a settlement accepted, a settlement ot a tar 
inferior .sum, is not by doing so debarred irom 
enforcing her claim to the full amoiuit of pro- 
perty agreeil to be settled upon her. JfE 
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_ Of Apprenticeship,] — An expired inden- 
ture of apprentieesihp sometimes remaius with 
the master and sometimes with tlie apprentice, but 
the more propei* custody is with the apprentice , 
anil although shortly after the ex})iration ot the 
apprent iceship search might he required amongst 
the papers of both, yet, after the lapse of soine 
years, proof of search among the papers oi the 
apprentice is .sutllcicnt to warrant justices in 
admitting secondary evidence^ of its 
Meg, V. iUnckloy, 3 B. & 8 . 88 o ; 3 l 
158 ; y Jur. (K.b.) 1054 ; 8 L. T. 2<0 ; 11 W . 1^- 

^^r'roof that an imienture of apprenticeship 
twenty-live years old, to pay lor the stamp of 
which tlie overseers of a parish had advaiieeiL 
rnoricy, was sent to those overseers aiid is not to 
he found in the parish chest, is siilHcient to raise 
a presum ptum of the lo.ss of the indenture, and 
to entitle such jiarish in a settlement case to give 
secondary evidence of its execution and con- 
tents. M(>a^. v . Htourhridge, 8 B. & O. -lb : 2 
M. k lly. 43 ; 5 L. d. (.b-S.) M. C. Go. 

■Will,] — 'I'lio contents of a .lost will, like those 
of any other lost instrument, may he proved 
by secondary evideiiee. Sugclm v. St. Aivnwra** 
(Zin/YQ, 4r 1 B. D. 154; 34 L. 1. 

372 ; 24 W. 11. 8(U)— 0. A. ^ 

Will destroyed, plai n I iif decreed to eiqoy the 
land. Jicnjue v, Jlagne^ Dick. 18. 


A. devises lands to several peraon.s and after 
his death, one who was a friend to the ' 

law snatches the will out ot the _ execute 
bauds, and tears it in pieces ; the pieces hem 
gathered up and stitched together ^ 11 s 
brought to establish the will, and decreed the 
devisec.s to hold and enjoy, and the heir x) con- 
vey to them. Muiws v. .IMnes^ 2 \ eni. h i i. 

Newspaper.] — In an action for a libel in a 
newspaper, after proof of the iniblication by the 
production of a copy of the paper, a witness 
called, who said that a newsiiaper 
same title, and so far as he could jndg . < 

o-lance, oontaining tUe libel, liuil been sent to _ - 
?eadiii£c-xoomof a literary institution oL whiUi 
he was the secretary, hy a person imkiiowu ; and 
that it had since hceu taken f’P ^ 

memhers, and never returned Held, hrsl, that 
suflicient proof of the loss of that coi.y 
given to let in secondixry cvideiicn ot its eo_iitU!ts. 
(jittherenlo v. Minll, 15 M. & W . ol J ; 1-' J-. 

E.k. 17'J ; It) Jnr. 337. 

Held, secondly, that, there was evideiiet. to „o 
to tlio iury that the newspaper sent to the reiul- 
iug-room was a copy o£ the number which con- 
tabled the libel, lb. 

Bill of Exchange.]— Upon a pica of non 
acceptavit, in an action by "“gf® 
acceptor ot a bill of exchange, I'laiatitt 

proving that the hill is destroyed, secoudaiy 
evidence of its contents is adiiiis-sible. Mlaekte 
V. MUldlng, G 0 . B. BHl. - 

In an action for money lap ami uceivt 1, 
wliere it is shewn that the de endant ^alnu e 
that ho had reecived a l.dl drawn on a tlmd 
|.arty, to which the plaiutitf was entitled, amt , 
tliat ho had paid it into his banker s on Ins lavn 
account, the banker’s clerk cannot he oa led i. 
prove that the defendant received Ijf 'V 
a bill of siinilar description, the Inll itself not 
being produced, nor its nbseuee aeci muted tui. 

AtUuiSY. Oira/i, 4 N. A M. 123 ; 2 A, k L. 3a , 4 
L. J., K. li. 15. 


2jote.]— 8o, in mi action on a note not negoti- 
able, where the issue is only on the pUm ot non 
fecit, after ])rt)of of the los.s ot the note, tne 
idainiitl: is entitled to give secomlary 
its contents. Chamley v. irnindy^ 14 C. B. h )8 , 

2 0. L. iU 822; 23 L. J., C, B. 121; 18 Jur. 

^*^t\dierc an original note is lost, and a copy 
of it is offered in evidence, sufficient probability 
that the original note was genuine must be 
shewn before the copy will be allowed to be 
read, (/oodiee 1 Aik. 44G. 

Warrant.]— In an action for a malicious arrest ^ 
where parol evidence was given of the loss <4 the 
information and warrant upon which the pUuntill 
was arrested :—lle.ld, that he was at .liberty U> 
go into secondary evidence i>t; Ihcir coidents. 
IWemua v. JMl, 3 i). i: K. GGl) ; 2 B. A U 41)4 ; 

1 Car. k B. 135, 32G ; 2 L. J. ( 0 . 8 .) K. B. 04. - 

Where n warrant is issued against a bankrupt 
for noLi-cornpliance with an order ot the courts 
and the warrant is lost, the court will renew 
the warrant, or grant a copy of it, as a matter 
of course. y}at'te, 3 l)eac, k U. (>2(). 

Petition.] — A petition, presented at the ilolls. 
was afterwards heard by the Lm’d Chancellor, 
who made an order iipon it, but belore the order 
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wari passcil the ori.i?mal petition was lost.. The i In order to tender 
[.ord Chancellor allowed a copy ot it, certiiicd private 

bv tlie mider-secrctaiy at the Kolls to be a true i su&cicnt to shew that : 5d 

eSpv. to 1)0 iiled, in pursuance of the 27th of i been made toj^tcK*ane the oi .mnah _ Moy o t. 
l!ie‘ Orders of December. ISiiS, instead of the ; h hemaJL lO " ' ’’ 

<,rish|al petition.. .i,uuhrm, v. UMn-, 1 Myl. ; '.'“VtCof ailiscinc.' to' t>o 'us.-,.! in 

' V'^* ' I searching’ for a deed must depend on tlie iniport.- 

CommissioB of Lunacy.] — On the accidental ; anceof tlmcleechanclthe })articrdnr circuinslaip^s 
lo!>s of a coiniaission of lunacy, after iiuiuisition i of the case, frulli/ v. 

found, order for a duplicate commission, and the i 2h0 ; 12 :Moore. .51)1 -^21) h. h. ;)(>.>. >See J>}ew,^t( i 
inquisition, which was recovered, to be annexed j y. Sewrll^ ante, col. 779. 

to it. nai„, Kr pario, ] t) Ves. 580. i j,, in socoiu lary .;viaciice 

Possessioa of Foreign Government.] — In order i of a document, it is not necessary that the seareli 

to justify the reception of secondary evidence of j for that dociunent should^ have been ^’Ci^ent, or 
an agreement, it was proved that A., in who.se i inade tor the ]>urpose of tiie cause. .W w v. 
possession it was, on landing at New liorlv, was [ Ilabhit,s% 2 M. & hob. 60. 

arrested on suiuncion of being the bearer of seces- 1 s^o,v.u rm. ^ Onfiimi'nt will 

sionift desp.ntedies, and deprived of all his papers j Place,]—] rooi of L ‘ wlion it is 
(■amomist which wa.s the agreement, which had i not let m secondary evidence theieot " 
referonee to shiimients in tliis country of goods j not shewn that tlie document was 
intended to run tlie blockade at Charlestoii) ; where the searolyvas made. Men. v. /V. M<n 

that all were subsequently restored to him except j 7.vZ/«^^(nn 1 W.h. o4. 

the agreemmif, and that on his middng inquiry i circumstances.]— What is a siiffleient siaroli 

for it of the agents .,£ the taleral government I to ..rove lum.lwriting to allow 

at New ’i'ork. ho was told Ih, at it had been sent | j evidence to be uiven, must depend on 

lLTr;’“frslltS ‘ r ^ each case; .M.ee vl jm.- 


it was sufficiently shewn that reasonauie , ^ ^ ^ ]H7 ; 

efforts had been made to procure the ungiiial ! ^ ‘ > i)' or,<> - ^ 

ement, and that therefore a copy was i * 


agreement, ....... ... - - ^ . 

properly received. QuHtar v. ./c/*.v,y, 14 0. B. ■ Mortgage.] — Where aii assignment of turnpike 
(X.S.) 747; 11 W. K. 888. S. C., at nisi prius, i been executed by way of mortgage ti> 

8 F. ck F. 644. j . Held, in an action, by liis personal repre- 

Isentative, after his death, ‘against die trustees 
o. Proof of Search. . i ari-ears ot interest, that a search for the 

Hearsay Answers to Inquiries.] — Fn order to > security in the otiiee of ..‘•d s solicitor, whcie his 
shew that .a sufficient seavch has been made for : papers had beeiuleposited,e.veept sonic lioposited, 
a lost deed to admit of socondmy proof of its i in a .suit against A. s represeiitamrn. in the 


contents, evidence is admissible of inquiries made 
of pci’sons who would be likely to have the d<.)cu- 
meiits in their po.ssession, and of the replies 

V.tT f.-. erirvlT fnnm'riV*« wirbmit nffi- 


of one of the masters in chancery,— and also ^ in 
the latter office, ’without ffiiding the security 
among any of such papers, \vas sufficient evidence 


meiits in their po.ssessiori, amt oi tne icqines | aiuuug u,u^> — y— 

given by them to such iiupiiries, without affi- j of ds_ loss to let in secondary et ide^ 
davits or depositions of tho.se [lersons themselves 1 v. Pr/Vvq 18 il. k W . -6/ ; 14 j. J., .jX. - w. 
as to the extent and result of the searches made j 


by them. 6)jn'f:/r v. Smith, Ir. R. 10 Eq. 274 ; 


fWC i JLJ. iV. SI. .iwu V./. ^TL. 

To allow secondary evidence of a document, 
hearsay evidence of tlic answers given by {lersons 
of whom inquiry was made for it, and who 
were likely to liave it, is receivable for the pur- 
pose of simwing that a bona tide diligent search 
has been made for the documents in the proper 
]»laee, and. with tlie proper parties, and its 
failure. v. Kenilworth, 2 New Sess. Cas. 

66 ; 7 Q. B.' 642 : 14 L. J., M. C. 160 ; 9 Jiir. 
898. 

Wlicre an attesting witness to a deed cannot 
lie found, aftei’ strict and diligent inquiry, evi- 
<lence of his handwriting is admissible. In ac- 
counting for the absence of an attesting witness, 
or loss of a written instrument, general answers 
to inquiries, that nothing is known concerning 
them, are admissible in evidence, but not declara- 
tions as to particular facts, if the party making 
them is capable of being called. J)oe d. Joh/mm 
Y. Jolnuwn, 2 Chit. 196. 


Eeasonable Efforts.]-— To render secondary 
evidence admissible in proof of the contents of a 
lost document, it is sufficient to prove that every 
reasonable search for the document has been 
■nnide, although every possible search may not 
.a-npear to have been made. Hart v. Hart, 1 
Hare, Ij 11 L. J., (ffi. 9 ; 5 Jiir. 1007, 


Marriage Settlement.]— By a marriage settle- 
ment lands were limited to E. B., the settlor, ior 
life, remainder to trustees for a tei’in of yeare to 
secure a iointureand younger children’s portions, 
remainder to the sons of E. B., in tail, remainder 
to the heirs of E. B, The estate desc-ended to 
the heirs of E. B., all the prior limitations being 
spent. On a bill Hied by the representatives of 
the surviving younger child, an alleged cojjy of 
the setilement was produced, and an ineffectual 
search proved, among her papers for the original, 
and that the copy was found there; a witness 
believed that part of the document was in the 
handwriting of W. B.. who was (derk to his 
father, the .solicitor in the cause, ami had died 
twenty years before : he had never seen \V . B. 
write,‘ biit believed the writing to be his, by 
com})arisuii. and also an indorsement, ‘‘ compared, 
W, B.,” but did not know Avhen it had been 
made. The original deed was registeroii anti the 
I memorial of it was iircv’ed :~Hel(l., 

! copy was not admissible in evidence, no search 
' liaving been made among the papers of the 
trustees of the term, or of the inheritor, and 
tlie handwriting of W. B. not having been 
sufficiently proved. Cruiae v. Clancy, G Ir.Eq.R. 
7)52. 


Bond.]— The respondents, on appeal, proved 
1 that a '(.leceased ratetl inhabitant liad statetl. 


' ■ 


i 
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scvcrfil liinDK 1 d ihc ])ati|)er tliai Ihe appeilaiit 
parish luul takm a hoiai from A, touching the 
<if a (‘.luM <>f tJio (Kiupcr s wile ; and that 
tiie nilcd iriliahhatit had the IkukI in his posses- 
sion. 'i'his pei’son <iid not ap[)ear over t(> have 
been a parislj olTu'er. Notiet* had }>oen given to 
die appellants to prodiie.ti Die hoiid ; bat it ditl 
nut a{>p<‘ar that anv sejinb I)ad hfjen made 
.among the pap(*rs of tlie deceased, nor \vo)‘e liis 
represe!itat ives examined : -d leld, that jijirol 
ovidenee of the <*ontents of ilie Imnd was not 
,admissil)le. i*Va* v. ////(T/'/c//, h L, ,J. (o.S.) 
M. (b 75. 

Affidavit.] — A party in whose ])ossession an 
nilidavit was. by proving tliat he luul made dili- 
gent search and eouid not lind it, renders secon- 
dary evitien(‘e of its eunttaits admissible, .Harper 
V. Cooh, ] C5ii‘, A r. 139. 

Letters.'] — To admit ovideiieAi ol; the contents 

■ of letters, it is not enough to shew that the t)arty 
in whosi* possessiciii tliey are, has S('a,r<!hed in a 
particular bo.K in whi('h lie tlnaight l}n‘yw(U’(‘, 
witlamt having: looked into any other )>la(*e, 
although lie was of opinion that tltey W(*re in 
his posst'ssion. liUtjh \. W rUt'Klnp"! t’ar. A. 1‘. 

■■400. 

Appointment of Executor. | —Wluav a, senreli 
fora document wa^ mmle among the papers in 
theeus(o<ly of an exeeiitrix of a, ptu'son who had 
.acted as eX(‘eulor of another person : — Ibdd, 
^ll^)u•icnt, for the pur[>use of considering the 
person who had so aeted. to has<‘ Ihmmi, in law, 
the exeeutor, allhongh the probato was m)t pro- 
diKHHl, ilr,r V. W'ithrrla^ ^ M. k K. 72*1 ; S 
h. d. (o,H.) .M, th 

Lease.] The mnniment-fhest of the l(‘ss(u* 

■ ami Ids assign.s is (lev* [u’opm* e.irslody Ibr an 
expirt'd lease. Pla.rtaa v. I>arr. 5 ,M. k Ik 1. 

Warrant of Distress. ] — To prov{‘ I lie warrant, 
uf tlistress made by the, mayor of a borough 
under a A C Will. 4, e. 7(5, for tin* nmi-iniyinent 
■of bi>r(iug']{ rates, the. high e,onsiablc of the 
bortaigh, who had bet'ii sm*ved with a. suhpama 
tluees t<}eum. was called, lb* state'd that in^ had 
-tleposited a wa,rrant in his oiku'e ; that lu; lunl 
seurefied for it but eoidd not tind it-, tied he <lid 
not know whid hud beeome of it, and that the 
town clerk had access to bis <ti1ice: — Held, that 
-secoiukiiT (‘vidcnci* might lx* given the con- 
tents of the warrant. lA’rnh'ij v. Worihuaitoii.^ 
1 Man. A (b 491 ; 10 L. J., M. (k SI. 

in trover jigainst the sheriff, tlu^ warrant mnkw 
whi(*,h goods were si'izcd under a ti. fa, was not 
produced at the trial, nor was notict* in produce 
it given. 9’liu baiUlT who made the levy was 
proved to Inivt. delivt'rc'd tlio warrant to his sou ; 
the sou <‘ouhl only st;de liis belief that lui Itinl 
either returnetl it to liis father or to tiie sheriff's 
otlicer. It was alleged to be the custom to 
■deliver the warrant to the aiietiuneer, to be by 
him fo lava, rdeti, t(^get her with the auction-slieot, 
1o the su}K*rvisor of the, district, wdiuse duty it 
was to transmit iliem to the luaul oihee of excise 
in London. Kearcli had been made for it among 
ttie baililfs })a|.)ers, and at the sheriff’s office ; as 
also among tlie auctioneer’s papers, ami at the 
head office of excise ; but the supervisor was not 
•called, and no proof was giv(‘Ji of a search among 
his papers: — -lleid, that suffica’ent proof W'us 
^given from winch tl.ie loss of the warrant might 
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be iirfemd, so as to let in secomlaiy cviilcnec to 
emmeet the sheriffi with the act (if the bailiff. 
AVniHiall v. Llmjd, 2 BI, A W. 450 ; M. A H. 125 ; 
(ili. d., Ex. 115; 1 Jur. 

Cheques.]— A cheque drawn on account of a 
])ai’ish was delivered to A., wlio was then tlie 
})aying clerk of the ]>aris]i. It was shewn tlia-t 
th(‘, l>ank(*rs of tlie jiarisli, on tin* same day, paid 
a sum of that amount, and that their custom was 
to rtdiirn the cancelled che(jues to tlui })aying 
clerk, and that they vvere deposited in an ajuxrt- 
ment of the workhouse. A. liaving gone out of 
office, application was made to his sue<*essor a,t, 
that efface for ins[)ection of the chef pies. He 
handed to xvitness several bundles, which he 
searched, without finding the cheque: — Meld, a 
sufficient search to let in secondary evidence of 
its contents. Gahrtf v. AUfonPl M, A W.’ 20() ; 

2 Gale, 238 ; 5 L, J., Ex. 29. 

Apprenticeship Deed.] — xb paujier prove<I, 
tliat, on the ox])iration of his apjircntieeship, liis 
master told him the deed was in tlie possession 
of thf! ])arish officm*s. The latter pi'oved that 
they had .searched for it among the parish papers, 
hut could not find it: — Held, not sufficient to 
admit paml evidence of the contents, as the 
master, who was alive, ought to have been pro- 
duced to prove deliverv to the parish officers. 
Rr.r yJ)enUK 7 H, A G. (J2(l ; 1 iM. A hy. 294. Sub 
nom., ]lr;v \. .Rhodta/eidio, t> L. d.(o.s.) Bi. C. l(k 

Appf'llants against an order of removal relied 
on the setthmient of a deceased }>arty by a])])ren- 
ticeship; and- to let in parol evidt'iice of the 
indentuia^, tiny called the wuhnvof the dceoased, 
who stall'd that he, i* husband, in his last ill ue.ss, 
iold hcM*, tinil he got his indentures from his 
inasier a.t the end of his appreiiHcesln'p, and wore 
liiem out in his [xudvct. I'he sessions confirmed 
HuMirder subject to tlie opinion of this court as 
to the .adnhssibilit.y of the evidence : — Held, that 
witlmut furtlier proof of inquiry after tlie inden- 
tui’tis, londtmee of tliis conversation, was not 
admissible, and they refused to send tlui case , 
hack to be re-stated. JHr y.RamdriL 2 A.d. AE. 
lot; ; I X. A M. 97. 

I’he jauqier was bound apprentice, tlicre being 
but one indenture which was taken by the 
master. Ih: failed, and his books and papers 
(.rame into ])ossession (.vf an attorney, wdio 
examined such of them as related to a(.:cnunts. 
At Hiat time he saw no indenture, 'flurty years 
afterwards, ufiou a question as to the pauper’s 
settlement,, dm foregoing facts were given in 
evidence, and it also appeared tliat the master 
was dead, lint his wi(l(.>w was living. Xo appli- 
cation had been made to her for the indimturc : 
— Held, not enough to let in secondary evidence. 
Jitur V. Pi (Idle, h hit on, bh A Ad. 4(>6 ; 1 ij. J., 
M, 0. 43. ■ 

Tlie a|)})ellants against an order of removal set 
u}» a settlement of "the pauper by apprenUceship 
luidcr a,n indenture, which had been lost. To 
])rove proper search they jiroposod to ask ciirtain 
witnesses what inquiries they had made of, and 
what answers they had received fr(.mi, jiarties 
who were likely t(,) have the do(.:-ument in their 
possessiou ; but thtj parties tbomselves were not 
called. The Hcssions refused to allow the (ptes- 
tions to be put .Held* that the evidence was 
admissible, upon the preliminary inquiry wliet'hcr 
proper search had been made, tliough it ndght 
not be admissible as evidence in the main issue 
before the court. ; and the case was sent back 
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to be rc-hearcL Berj, v. Bmhifree, 1 dl ; ' 

4 Jiir. (N.S.) 1288 ; 7 W. R. 48. 

Reasomabie diligence in searcbuig tor an 
indenture of apprtuiticeship thirtj^seven years 
old, aial supposed to be lost, is su&cient to ie . 
in secondary evidence. Box v. Bunt Imrmfjh. 

6 D. & R. 147 ; 3 L. J. (o.S.) K. B. 172. 

Justice’s Warrant.]— Where ineffectual search 
has ])een made for a justice’s warrant, parol 
evidence mav he given of its contents. 11 eathcnilL 
V. Rv/bsvu?, 1 li. J . (O.S.) K. B. 2. 

Person to whose Possession Document traced j 
must he called.] — A plaintiff is not at liberty to : 
give vSecoiidary <L;Yiden{ie of the contents ot a 
document, if ins witnesses trace it to a 
who is not connected with ibe caiuse, without 
calling that v>ersun. Freeman v. Arheli, 3 U. ^ Jj. 
669 : 2 B. A O. 494 ; 1 Car. AP. 135,326 ; 2 L.3. 
(O.B.) K. B. 64. 

A deed, alleged to be a conveyance ot free- 
holds and leaseholds to two trustees, was delivered 
hv tiui orantor to a witness, who stated that he 


4. Pkoof OB' Stamp. 
8ee post, IV. 6, c. (cols. 840 et seq.) 


6. Oeiginals isroT Capable of Pbodijgtioi^. 

Parol evidence of 


Banners at ICeetings.] 
inscriptions and devices on banners and flags 


displayed at a meeting ja 
producing tlie originals. Rm y. Jhutl, 

5G« ; 23 E. K. 48.-). S. 1'., y. lurltmi, I 

:D. (N.S.) 625. 


, Posted Placards.] — The plaintiff and tlur 
defendant agreed by chartei-i)arty tli.at Uie plain- 
tifE'.s ship should, after discharging her outward 
cargo, proceed to Oalatz or Jbraiia, as ordered a ■ 
Constantinople by the charterers agents, a a. 
there receive a full cargo oL whca . aud, borne 
so loaded, should therewith proceed to 

orders to discharge at a sate port in t ie 

Kingdom, and deliver the same agreeably to bills 
of lailiug, and so end the voyage (.rcstramls ol 


01- main g, ell HA ^ 

7 )riiices and rulers, tlie dangers ot the sei s ui 
ifiivLrntinu. tii'C. nirates, or eiieinies during tuc 


navigation, Arc, pirates, or . .. 

voyage, always inutually exee[>tc(l). liie slop, 
after" discharging her outward cargo, proceedett 
to Constant ino].jle, and, in consequence oi on lei > 
there given by the defendant’s agent, the niastei 
took the shii) to Ibralia. Beiorc her arrival 
there, a proclamation had been jiroinulgated By 
the Russians, who had invaded Wallachia, i>ru- 
hibiting the exportation of wheat Held, Uiat 
a copy ‘Iff a printed placard, witlithe name of the 
Russian commaiuler attached to it, aiul posted on 
the walls of Ibralia, was admissible as evidence 


of the prohibition. J>ruoti v. A loolopulo, 1 1 liX. 
129 ; 3 C. L. R. 775 ; 24 L. J., Plx. 321 ; 3 W. iw. 


488. 


A great number of placards announcing ti pul)- 
lic meeting having been printed, a party, wlu> 
was indicted for treason, took twenty-live ot: theia 
away from the printer’s : — Held, that one ol. the. 
remaining placards might be read without any 
preparatory evidence as to the original manu- 
script, and without any notice to prodiicio the? 
tweiitv-tive copies, the whole impression ^being, 
duplicates in ilie nature of originals. Ilex v., 
Watson, 2 8tark. 129. 

In an action for shooting _ a dog, brought 
a^uiinst the owner of a plantation and his game- 
keepers, it appeared tliat in the plantation in 
which the dog was shot, there was tlxetl on a, 
pole, a board on which was painted, “ All dogs, 
found trcs[)assiiig in this plantation will Sie 
shot ” Held, that a copy of that which was. 
painted on the board might be given In evidence 
without notice to pmduce the original boaid. 
Bartholomew v. l::iteplums, 8 Car. A R. 728. 


Monument.] — So, where a vicar lirings eject- 
ment, claiming in right of his vicarage, a witness, 
for him may be asked as to what is inscribed on 
a tablet flxed iq) in the church. Doe d. Coyle v.. 
Cole, 6 Car. A R. 359. 


Letter Destroyed.]— A letter containing the 
intimation of an aunt’s intention to beiicflt tier 
niece was destroyed by the niece, in pursuance 
of a direction contained in it : — Held, that tlic 
verbal eyideiico of the niece a.iKl a- person who 
had seen the letter, was siilticient to satisfy the 
court as to its contents. Beecher v. Major, 

X. R. 284. 
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V. JhKiliom, ?> Sw. vV. T\\ 44 ; L. ,.L, F. KK) ; 1.1 

W. K*. nou. 

Matrices de Holes. J- ‘Tin* ({<» Itoles or 

?iss<‘st“;ni<‘ti{s hi <!t<* lain Max <it' I!h^ y(;a,r 17 iM, th{‘ 
{iriinary cviihaiac n'ljiiin't! ))y IIm* t‘or» vent ion 
Ko. 7 , i'nr tla' |iurj lose of as(M*rtainin.L( Hie value oi; 
I lie eoiitisoatiMl ostaFs, not- bain, < 4 ’ hu'l lu'omjn, 4 , it. 
was liahl by liu' jmliaiai aonmiit li-i* j.iiat the 
eoimnissioiHTS h>r liqtiiiiat in <4 tlu; ilaiins of 
Ib'itish in l^'i’ain'o wart"* a,t. liiiarty to 

;ulo|>l any ol iaa’ avihanaa whirli lui.u'bt. apj)ea,r to 
thaiii niost satisraatory in i‘as|)a.(.‘t. to the aslato 
w'hiah was to ba valiiad, suah as tlia original 
puraiiasa-nuuiay : (ha vaiiialion of (he parties 
tiu'iusalvas in a,ny subs(.‘(|iiaitt. (ransa(.*tions ; 
where (har<‘ was a h'a^a. tile raak-iviit : the rent 
allowing a atalain nunibar of years’ [lurdiase ; 
or the smn for wliiah the property had lieen sold 
at (hetinu'or tla' aonliscal ion. UVi//’,s‘ ({[itmt 
(ie) ^ W.vf’, () iMoort‘ Ih F. 21 () ; 12 lur. l ie. 

Privilege.] Whan a, document cannot be 

pj'oduaail l>y reason of jirivih'ya, indt^ptmdmd 
seiaindai'V avidanai' of it is admissible, //<y/, v. 
Lvaihttni, 2» ML I'll. (ihS ; lio L. ,1., </. i*. 205; 
7 diir. ( N.s.) 07 ! : 5 b. T, 777 : i* W. K.IUM ; S Fo.x, 
<1. (!. -liiS. v^. Ih, Lloijfl V. Most tf IK l<t M. iV, \V, 
47S: 2 1). CN.s.) (71 12 L. d., tlx. I. 

in an at'tion against a mortgagor, flu* attorney 
oil the inoiigagae wlio has (hi‘ mortgage deed, 
cannot btMompelled to prodta'a it, if he <i})jaet,s 
to do so, nor a, an ha be aofnpelh'd to give 
evidmiaa of its aontanl;-.: but (ha may be 
asked for what purpose !h(‘ money wa,s raisail, 
and) seaondary twidmiee may given of the 
cont.i'iits of the da(‘d, Min'stiUi V. /t(nr)fcs\ (5 
bar. ik. P, dSI . 


(>. What is (loor> Skciinhauv Evidhxoio. I 

Ko Degrees,] — There are no tiagrat‘s of secon- 
dary (widenae ; but w'hm'i* a, p.'trt,s is ent it lad to 
give si's'ondary evi<lem*e at a!!, ha may give any 
species of seaondarv evidanea within his power. 
JJoril trilheii v. /*W, 7 M. .V W. 102 ; S j). ih C. \ 
:iHh ; 4 ,lur. IWl ; 10 h. d., Mx. 20 i. S. F,, Jiroirn ^ 
V. IWfodtiifUK d bar. A: F. 20 (). ' 

Deeds — Counterparts and Copies.] — Counter-: 
parts of old h'ases from tin* rejiositoiy of a. lord ! 
of a, manor are e.vi<leiK;e of the <lemise of pre- 
mises without pi’oof of iuijoyinent. v. 

Wiwd/niiisi\ d Dough ISO; 5 Tm-in lh*p. 412 , 11 . 

Though therc^ are more });irts of a dee<( than 
one which is in the deAnHlanCs })o>session, ])ut 
who does not ])rodm*e It, after notice, the pltiin- 
tiil is not o}>Iig<*d to produ<‘(^ in evidmnte one. of 
the originals, hut may give n copy 1 n (widenea. 
Jj(hro/f V, //(/}// /k 1 Esp. 'lOh. 

Possession liy one party tif the other party’s 
part of a, dee<! is prtsumpl ive evi<le!n*.e that the 
coimterpart had beem exi'cuted. AV/.sY ImHa Co, 
V, LeioiH. d Car. P. d 5 S. 

Ill ti-over for an (‘xpired lease liy tlu^ lessor, 
the leas(‘ (or eouid<*rpa,rt ex'c<*utcd by the lessor) 
not being prodmwd by the <lt‘fendant, upon 
notice, the leswu* may give parol evidonee. of the 
contents without pioducing th(‘ imiinterpart > 
executed bv tht^ lessee. Jlall v. 7 >V///, d M an. & U. 
242 ; d Heott, '(n.Il) 577 ; lU h. d.» C. F. 285 . 
And see Pfntl v. Meet, 2 Y. A: d. 116 ; dl 11 R. 


All examined copy of the registry of a deet'l, 
in the registry of the county of Miildlesex, is 
admissible as secondary evidence of its c<'mteuls. 
Doo d, Ckde v. ii77/;/.a.v,2 Oar. A: F. 2SP. Fmt see 
Colli NS V. Moo/o, 8 Oar. k F. 502 : Ooo d. Losromhe 
V. Cllford,''^ Car. & K.448 ; amiydaa d. Podorio'k 
V. 11 7//an ////>, 4 H. -D.Oas. 425. 

In an action, for rent on a demise, the plaiut.itl 
produced a dee<l profieiiy staiuptul as a <;oiuiler- 
jiart l(!a,s{*, and pi’oved it, to have been, executed 
by the dehiudaut : — Held, dhat although there- 
was no evidence of any lease having been 
executed l>y tlie phiiiitiff, tlie [>resuni})tion was 
that there was .such ; and the deed produced was- 
thei’efore rightly admi,ssible. ll'iujhes v. CUi^rli,, 
10 0. B. 905 : *15 Jiir. 4d(). 

In an action for rent upon an indenture of lease,, 
the defendant pleaded non clemisit ; — Held, that 
tlie counteriiart lease \vas suttieient evidence of 
the demise. .Uoiuihtoii v. Kooniq, 18 C. B. 285 
25 L. J., 0. F. 218. 

In 17()B, lands were a.onveyed upon trust for a 
eharitabUi eoi'poraiitm, and in 1788, tlie corpora- 
tion grante<l a lease of part: of sueii lands to U. 
tbi' 99 years at, a pep]>crcorn rent. In 1877 the- 
' <‘or]toration eonmn.'iieed an action against K.,, 
■ wlio was in possession of the demised lands, on- 
Ilia grouml that the lease being voidable n ruler 
! 18 Eli/, a. 10, they laid the option to delerinine- 
I it at any lime <luring its eontinuunce, and that 
, the*. Statute of Tiinitations tlid not e.onnuenee to 
run against tlumi until they exereiseil such 
o])tion : — Held, Unit in the absence of evidence 
to tlu.'! contrary, the (X)iinter[)art lease was prima 
faiae evideiu^e of tlie title in fee af the corpora- 
tion, and that the defendant being admittedly in, 
posscNsion of land included in the lease, the pre- 
simiptioii, in the absence of pinof to tlm contrary, 
was tlnit he was in possession under some title- 
dcri ve< 1 Hi i ougl i (1 . Maijihilon Hospitol v. Knotfs, 
47 I., 8., Ch.‘ '720 ; 8 cii, D. 709 ; 88 L. T. 024 
1 20 W. B. 0 10 . 

An emgrossment and draft of a settlement 
made in isia had been Imth destroyed in a lire. 
Th<.‘ (Hiurt direct e<l Unit a copy proved to have' 
hetm examined with the draft, and engrossment, 
and made an exhibit in the cause sliotdd be* 
inrolh*<l. and that the trusts of the settlement 
should be carried into eifect. Jldonett v. JVrkens^ 
10 W, R. 794. 

A doeiiment, more than thirty years old, pur- 
[lortiug to a copy of a lost instrument, ami 
coming out of the proper custody, is not made 
evLilenec by an indorsement in the haiulwriting' 
of a deceased family solicitor of the person claim- 
ing uiuler the lost instrument, that ho has coni- 
])ared the copy with the iiistruinent, ami knows^ 
the handwriting of the witm;sscs to the original, 
and of one of Hie jiart ies to be genuine, Kens. v. 
Jpfroren, 12 Ir. (4h. R, 852. 

A claim muter a lost <leed allowed on the ]U' 0 - 
1 iluction of an unauthentie.ated copy of it coupled! 
with its being recited and recognised in other 
deeds and mstniineiits, ami its Ikeiiig memo- 
rialised in the register for the West Hiding of 
Yorkshire, where the lands alleged to be com- 
jirised in the lost <leed were situate, and the- 
long acquiescence of parties interested in disput- 
ing the claim. TnnstalVs Case, 8 8ini. 808. 

A counteiqiart may be read, if an original deed 
be lost ; and if no counterpart, a (a.>py, and if no. 
co[)y, parol evidence of the manner of its being, 
lost ; if destroyed by fire, or lost by any unfore- 
seen. accident, they are of themstdves sufticicni 
excuses. v. n^/ienv, 2 Atk. 71. 



evidence— D( 3C«meftfa)V/ Evidence. 

' \,iua.-e, whether the couvt win order coim^ 

erpart of an f ^^it She orW ' ai^ is aot aduussihle as evi, 

t,o iie inroUed, ou an aftuUiit tiart ou„m. , ^vithout proof of the exeeution 

was lost. Ambl. IhO. : h^a),/ 7»7/ U & JI im 

Tire production of a paper, puqiortuig to ^ au ' Va'olment’ in the oilicc of ll 

attested copy, may, with other evideiic^lwc CO , ^ j. j purporting to lie 

sideratde weight. JVuM y. (HnioeH, 1 - A e.s. UO. is primary 

Memorials.]— The memorial of a convejmnce | such kaso. Jloir t . J»e»fi»i, 

that has been i-egistereil is not evidence of tlic , e . 
ctmtents of such conveyance, unless notice has ^ 
been given to the opposite patty lo the „ t ^ 

.convovaiice. 3Iolt,m v. 7i«m.v, 2 lisp. o49. ■ o 

A incmorial admitted as secondary evidence ot , <^n 
.an indenture. eSiitlleir v. ' j \y,ii 

A rcKisterecl meuional oh a lost deed ib ’ 

.secondary evi<lciice. ('arthnm v. i.(tdc, 4 Da : 

^'a memorial is good secondap- ovidmice of a , paied 
lost ileed. AUe>t v. .4«e«. 1 Con. A L. 42, ; - ; 

Dr A; War 307 : 4 Ir. K- 4*2. i i 

^ A memorial of articles fur a settlement, haU to ( deecL^ 
be good secondary evulcuce ot tliose aitiilcs, ; ^ 
pos.sessmn having been sliewn to lia\m gone along ^ • 

with them, and that exetmtion of tlie i!'en>n';'‘'-l : ^ 
by tlic grantee was sufficient to satisty the , c.u 
statute. V. 3PJ)en„ot, 1 Dr. .C Wal. 1 iS | In a 

On the <iucstiou whctlier a person, totind a . sctci, 
lunatic, was sane at a particular time, a memorial , unn 
■of registry. e.vceuted by him bet, ire tlie time in ' . . , 
question, is admissible in evidence, tliongli the , v nd 
decl is not iiroiluecd or not a.ieounled foi-. Ami the t 
orders and rep,-.rts made in tlie matter "C h^ 
the lunacy are ailmissible to shew that .such - 
orders and re])orts were made upon tiic grounds ' ■ ^ , 
stated therein, Init not as ovidcnco of the tnith ; j- 

of the facts tliereiu mentioned. ( irmjli v. Mood, > - 

2 ,lo. A Lat. .lOi) ; S Ir. Eq.K. 4H4. ; 

To prove ii conveyance for value withiii s. 2.), j • 
tlie defendant, wlio was tlie eldest son ot H., . 
offered in evidence, as proof ot a lost deed. 
memorial in the reitistry of deeds odiec ut a deed, , 
to whieli H„ A., ll. and G. were parties, whereby ' 

.H. conveyed the lands to M. and (D upon certain ; 
trusts wiiicli were not, however, disclosed hy tlie j « ■ 
memonaL It was also ])rovcd that in the same i >• 
year in wliieh the deed bore <late a marriage was ; inMi 


iiirolmcnt ot a lease purpoi tin, 
the Duke of Coriiwall. I 
.-»f an iiiroLment of a deed of I 
rwpiirin.u;. inr(»linent is sec 
of the deed. Devon^dinr. {^J)( 
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Solicitor's Copies.] — An aitorney stntc<l that | Printed copies of the statements of tljeanninii 
fitter the exc<‘iitioii (d a dc(;<i. which lie held for 1 aecotmtS! of a turnpike trust, produced frotn the- 
his {‘held, a doeunieiir was delivered out of his | oflice of the clerk of the peace (to wliicli Hue 
oiliee to the ilefeiidaid as a copy. 'Jdie attoriujy ori'iinals, sigiual by tlie chairman at the annual’ 
having' rid'used to poKluec the deed Hel<l, that 1 general meeting, had been returned pursuant rr>. 
Uu‘ document so dehvertMl was not adndssihlo as j M Geo. 4, v,. 120, c. 78), are not ailmissildo in an 
stroiidary (o-ith'iicc* of its contents. v. • action against the trustees, witljoiU shewing the 

Ahver, P> < 1>. ihH ; 22 L. d'., (h 12 81i. ! originals to have been lost or destroyed. Panhw 

An action on a bond of indenmiry st(Jod for ! v. J-^/'vVe, Id M- W. 2157 ; I I L. J., Ex, 212. 
ti'ial at the Plint^ilir(' assi/i'S. The bond was in j 

tli(‘ possession of W.. who held it as the, repre- } Chancery Decrees.]—!!! su]>port of a custom of 
senhhivi' of a former attormw of t lie obligors, ! a manor that the lord was entitled to take only 
and warn himself t he (hdendanPs gmiei'al attorney, ' one heriot from eneli tenant, -vvliatever nnmbm'of 
ami who iiad iimiertakeii to ]>rudue(‘. it a,t the . tenements he might hold, an old dccix*e of the 
trial, if tiie judgt! should think he was Ixuind to ! Court of Clianeery in a siiit bctw'ocn eojiylioJders 
do So. before the assizes the bond had been j and the lord, aiitl establislung the custom pro- 
sent by AV. to the defendant's attorney in the' 
action,* in London, for the ])urpose of inspection 
and admission: and the jdnintiffs attortiey had 


duced by a witness wdio succeeded his brotlier as 
lord of the manor, and tvlio stated tliat he found 
it amongst his brother’s [)a})ers, is adniissibh^ 


there taken a eorri'ct e(!|)y of it. At the*' trial, [ against a subsequent lord of tlie manor, as aco]>y 
■\V had the boiul in eonrt.' lait objeetiMl to pro- : of the original, for which an inctfcidual seandr 
duel' it, on the uround, of privilege: and tJuW has been made. /Vkr v. ILW/nm-c. e Ex. (>](> : 


obiectimi was alUnvixl : — Held, that the copy so . 18 L. J., Ex. 271. 

taken bv the plaiiiiilfs attorney was admissible j 8o secondary evideime isadmissible of: 
as sueh evideiK'e, ]»otw{t hstanding Ilu‘ objc'ctiou ' oopy of the <lecree delivered by a. prior h 


of privilege. IJoyd v. .1/c.v/////, 10 M. «.k: . 17S ; 

2 Ih (N'.s.) 170 : *12 L. d., Kk. 1. 

Entry in Bill of Costs. J—'llu' I'litriesiu the bill 
of costs of a dc(‘cascd at toriu'y Held, (o be 


an office- 
lord to a 

tenant, when asked by him for evidence to prove- 
the customs of the manoi*. wlien a pi’oper but an 
iiietfcctual seandi for it lia.s been ma<lc. 


Will.] — A co[>y of a will ]> rod need from the 
mo(lseC(m(larvevi(Ie!U‘c<)rth<'exe(Uitionoi'deeds. I Ih'orogaiive office was received, after proof of 
'hkpt^hiqfiui w'WhdohHr.sf, 0 Y.*S:(’oll. I ; 7 b, d., j unsuccessful searches for the original, and that 
Ex'. Eo. ().’). Affirmed P (M, A E. 2P>. ' the practice in the office at the time of the date 

' of the will -was to give out the original wills 
Extract —Foundation Deed of Charity.]— An | aft i‘r ta-kiiig copies. Fifztralfei* Id 

extract of the foundation deu'd of a chai'ity, 01. A P. iblh. 

puqiorting to he signcil by tlie founder, whicii ' Declarations of a testator are admissible, 
Imd Ix'en'liung up* in tlie* boanl-room of tlie ' whether made before or after the execution <>f 
i'harity for many years, and i»n its eessafiou was j his will, in the event, of its loss, as secomlnry evi- 

given'into tlu‘ eaVe of one of the govm'tiors and !<len(a! (tf its contents. Suyden \\ Ah Lromnuh 

secretary of t lie charirv, wasadndtled as evidence { Lord.').^ IT* L. P. 41) ; IP. l).b)4 ; i>4L. l.dffi);, 
of its trusts. for 7 /iru nt hiox, J o r(\ Id i d4 W, ii. 47!) — (A A. 8. 12, Anou..^ 2 t-amp. dllO. 

L. Pfe. tr. d(U. ' ! Whei'c original will is lost, from the exempli- 

j ti(*n,tion thei'eof under seal of Prerogative Court, 
Of Agreement — Reference in Affidavit, | — hi a, | there is reason to sus[iect its validity^ as to 
claim for specilic iterformance of an agreement,, j disposil iim of real est.ate, such (•xcmfiliticat ion 
wliieh is not, ]mKlneed nor pi'oved Iw jilnintitf, ! cannot be admitted as cvi<Icncc. 1ml party must 
and tlK‘ oidy evidenee I'cspecting which is a Im left to his remedy at law. Arthur \\ A rthvj% 
referencein an atlidavit of the defmidant's soliei- ! d -Pro. 12 (J. bdtS, 

tor. himself one. of tlie di'toiula-iits, to tin’ agrei*- ! Seoteli wills registerctl in the t Vmrt of Session 
mmit in Hu' iilaintiffis claim set forth,” and a j are retained (licro, and if it is necessary to prove 
corr(‘sp(md(mce between the solicitors of plaintiit 1 any sticli wills in England a. certitied t:opy is 
and defendant^, the court may be satisHed Thai | given out, and is admitted to probat(‘ in rhe 
The agix'cment in the term's so set forth was j English ecclesiastical courts ; the Lords] Oom- 
exocnted, tliouu’h it has not ])i'ovcd according I mittees for privileges will not, cm claims ot 
to the strict rules of evidenet^ Tynirw 7/// f/cr, ' peerage, receive siicli cojiy, unless it is shewii 
2d T.. 4', Ph. 7)04 : 2 \V, 11. dOD. ' that the original will cannot he pniduced. 

i n ymrAm 

— — Bepieviu — Admission of Terms ofj An otlice copy of a will relntiiig to real estate 
Holding.]— -In r(']>levin, I1h‘ admissions of ilie | only, willlm admitted by the ciairi as sufficient 
plainliil’ are evidence to slunv the terms upon | proof of tlio will itsclt. Dindni w Jhwlr, L. 12 
wbieb be held tiu' pn-inises, though iudichl umler j 2-P) ; it) W. 11. 210. 
an agn'tmuMit in writing that is not jirodiua'd. 

JioH'urd V. t^uuth. d Scott (x.u.) 77! : d »\ran. A.(L 
274 : In 1 j. ,L, (2 12 247, S. 12, t^tuftrrlr v. 

Poidnj, t> M. A W. mi ; 10 L. d., Ex. 8. 

Tolls.] — AN'here an assignment of turnpike lolls 
had. Ixsm exe<‘nte<( by way of mortgage, entries 
in a book <»£ the trustees, indoj'sed “Mortgage 
Book,” contiiining an abstract of the, names of 
the ci'oditoi's, tlie amounts of their securities, ami 
the interest due upon them, arc good secondary 
evidence of siu'h security. Jhirdor v. Price, Id 

M, AW. 2t>7 : 14 Ex. 212. 


Report — Kotice to Produce.] — ^ Action t{> 
restrain an ailegeil libel, to the etfect that- the 
plaintiff was infringing the patent rights of the 
defendant, a rival Iradosniaii, 'The ilehmdant. 
in cross-examination, stated that he luul been in 
Ihc habit (.»f consulting A., an engineer (one of 
bis witnesses), as to his patents. ami had re.e.eivol 
from him a written report. The, jilaintitf had 
not required from the ilefendant an atliduA’it, of 
documents, and on the twelfth day of the, trial 
notice by leave wms given to the defeiuhmt 
produce * the report next day. The report not 
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beinp: produced Bext day, the plamtiff s counsel, j 
after the evidence for the defendant was closed, j 
asked leave to recall the defendant or A., to be | 
^examined as to the contents of the report, or that ! 
A. might produce a copy of it. The court refused | 
to aihW parol evidence to be given at that stage ; 
•of the trial, with inspect to a document as to , 
which no proper notice to produce had been i 
given. Siu/f/ v. /y/v/y, 54 L. J., Ch. 132 ; 51 L. T. 
194. 

Minutes of Contract made hy Third Party,]— 
The production of an entry of the minutes of a 
contract made by a third party, in the presence 
of and by the direction of two contracting parties, 
but not signed by either of them, is not the only 
medium of proving the contiact, unless there is 
evidence that the writing in fact constituted the 
agreement, and was taken to be so, and assented 
to as sucii by the parties ; pai-ol evidence of the 
terms of the contract is, theicfore, admissible 
without accounting for the non -production of the 
written minutes. Bej(> v. Wrtoiglc, 4 N. & M. 
375 ; 2 A. & E. 314 ; 1 H. A W. 4i ; 4 L. J., M. 0. 
43. 

Copy — ^Accompanying Letter.] — A copy of a 

■ document sent by the plaintiff to the defendant, 
with a letter stating ir, to be a co])y, is receivable 
■for the defendant, where the document itself 
would be so, without production of or accounting 
for the original, jbnidl v. Balier, 3 Car. A K, 145. 

Letters.] — A copy of a document, taken 
by a machine woi’ked by tlic witness, who pi’o- ' 
duces it, is adrni>ssiblc as secondary evidence. ' 
.8hn‘j)Son v. Thoreton^ 2 M. & Bob. 433. 

Bee also Eredwihnm v. Momidell, 2 M. & Rob. 
138; 2 Lewin, C.'C. 157. 

Admission under a judge’s order of the copy 

■ of a letter with notice to produce the original, 
does not dispense with proof of the original. 
Sltarj) V, Z'/nih, 11 A. & E. 8(15 ; 3 P. & D."'454 ; 
•9L. J., Q. B. lSr>; 4 Jur. 9()5. 

Where a person examined bohu’e commissioners 
of bankruptcy produced a machine co[)y of a 
letter sent to a third party and the solicitor of the 
assignees made a copy of it, in an action against 
that person by the assignees Held, that the 
last made copy was not admissible without 
reading his examination, although nraice liad 
been given to A. to ])roducc the oi'iginal copy. 
Holland v. Beere.^, 2 Gar. & P. 36. 

And see cases, ante, cols. 686, 087. 

Act of Parliament.] — As secondary evidence 
of a contract there was produced an office copy 
of a special verdict, returned u}jon the trial of a 
feigned issue in H. T. 13 A 14 Car. 2, wherein 
the jury found, that, at a parliament, Ac., holden, 
Ac., it was enacted, Ac. The act was then set ] 
out : — Held, that the special verdict being res 
inter alios acta, was not admissible per se, and 
that it was not receivable as containing an 
authenticated copy of the act, inasmuch as it 
was strictly the finding of a matter of fact, not 
professing to set forth a copy of the act according 
to its tenor, not stating the title of the act so as 
to identify it with the lost act. JDoe d. Bacon v. 
Brydges, 6 Man. A G. 282 ; 7 Scott Ck.e.) 333 : 13 
L. J., C. P. 209. 

Uules of Court.] — ^Where a court prints and 
' circulates copies of its rules, for the guidance of 


its officers, the production of one of these co})ies 
is good evidence of the rules which tlio officej'S 
are to act on, tln)ngh the original rules are kej)t 
under the seal of the court and tlie co|')y is not 
shewn to have been examined with the original. 
IJance v. BoJmw, 1 M.. A M. 2d-L 

Hote.] — Copies of a note, bill of sale, and 
stated account, if attended with concurring 
circumstances of undeniable credit, will be 
admitted as evidence. Lloyd- v. ^ygnnc. 2 Bro. 
P. a 377. 

Copy of a note taken by one who bad lieen 
entrusted with the note, and was since dead, 
under whicli was writteti an acknowledgment 
that nothing was <luc, allowed to be read a,s 
evidence, though not proved to be a true co]n% 
and though the defendant had sworn there was 
no such acknowledgment under the note, it 
appearing, when the note was produced, tliat the 
bottom of it was torn off. 8. G., 2 Vern. 603. 

When Lost.] — 8ce supra, 2. 

Debenture. 1 — A suit having licen instituted in 
the Gourt of (ffmneery in England, to carry into 
execution the trusts of a doetl executed by 1)., in 
1799, for the benefit of creditors holding deben- 
tures. 'The assignees of a bankrupt firm under 
two debentures, which had })ecii deposite<l with 
the firm, for the balances due, and to liceome 
due to them, went in under the decroe to prove 
their claim. The master reported as to one of 
the debentures, Xo. 26, that the sum secured by 
it was due under tiie deed of trust, but that there 
was not sufficient proof to establish tlie right of 
the claimants. Pending this suit, a bill was fiietl 
in tlie (.'•OLii’t of Cfiiaucery in Pkigland, for tlie 
administration of the estate of a bankrupt firm, 
in which, liy an order of court, a receiver of tliat 
estate was appointed. In this state of the jiro- 
ceedings, and while tlie creditors’ suit in England 
was pending, a bill was filed in the Gourt of 
Ciiaiicery in Ireland, by the assignees of the 
bankrupt firm and the receiver, for the same 
purpose as the suit then ]>ending in England, 
viz. llie execution of the trusts of the deed of 
1799, and payment of the creditors bolding 
debenluros. In this suit ])roof was given before 
the master of the execution and assignment of 
the debenturo No. 26, of the seai'cli foi* and loss 
of the origiiial, and of an examined copy. Upon 
tliis proof a decroe was made, declaring the right 
of the assignees for payment of a certain [portion, 
of the sum due upon the debenture to tlie. 
receiver in the English suit. This decroe was 
affirmed on appeal. iJoncgnl v. 8((lt, 8 Bli. (x.S.) 
853. 

Order to pay Money.] — Defendant being 
imlebtcd to ])laintiff in 15{ik, and being employed 
by T. to perform work for wlukdi he was recoiv- 
iiig a ])ei‘ceiiragc, wrote an order to T. to pay 
plaintiff 150/. out of the first inori i<}s due to 
defendant. Afterwards, being indebted to B. in 
997/., be exceuted a deed reciting the above facts, 
assigiiing and transferring to B. siieb sums as 
then were or should become <Iuc to him, defen- 
dant, from T. in trust first to pay plaintiff 150/,, 
and then to retain the residue towards pa^unent 
of the 997/., with covenants that he, sliould 
not receive the money nor revoke, Ac. After- 
wards defendant received. 150/. from T., and 
plaintiff sued him for money had and received 
and on an account stated : — Held, that plaintiff’ 
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was enti tied io give secondary evidence of tlic 
order, upon •|)roof oi! a, bona tl<le searcli for the 
original among plainiiffs papers only, and that 
sucli secondary evidence was furnished by a 
pa, per, admitted by defendant's attorney to be a 
ti-ne. copy of aii a.tlidavit sworji, but not hied, by 
defendant in i)ro(*(H‘dings against another parry, 
•sueli pafter sta.ting the oi-ihn- to have been written 
by defeiuiant, and setting it out, though no 
evidenct; was givim tint tlu' a,ttorney ha<l com- 
pared tlio pujx'r witli tluf eaiginal ailidavit or 
order. PooJcy v. Goodwin, 4 A<L &: E. 94 ; 5 
-E". :& M. 466, 

.^.Construction of Contents on Admission.] — 
Wlicre a written. Instrument has been lost, and 
parol evidence of its contcTits ba.s been received, 
its construction is still for the court, and not for 
the jury. Jicrwlch v. Jl'or.s-fall, 4 C. B. (jST.S.) 
450 : 27 L. J., C. P. 193 : 4 Jur. (n.S.) 615 ; 6 
^W..E.'471., . 

After Eotice to Produce .] — Soe aute, col. 778 ; 
j.ind post, cols. 830, 831. 

Primary or Secondary Evidence.] — See Lucan 
Y. Wlllhnun. (H 14. 3 .. Q. B. 59*5 ; [1892] 2 Q. B. 
113; 6(> L. T, 706. 

IV. PRODUGTrOE AND ADMISSION OF 
. EVIDENCE. 

]., I.K (:t:en:e:eal. 

a. P’unction of J'udg’e. 

To determine Admissibility.] — All ([ueslions 
Tclative to the admissibility of evidence, a,nd all 
prediminary matters of fact, ar<‘ to be determimvl 
by the jmlii'e, not ])Y'lhe jurv. Jhndlcttw Sinitli, 
li M. <S: Ah 483 ; 12 L. . 1 , Ex. 287 : 7 Jur. 448. 

If evidence is tendered to shew that evidence 
]'U'ima facie admissible ought to bo rejected, it is j 
the duty of tlie judge to receive the evidence so 
toiuiered, and decide upon it himself. Ih, 

A judge will reject evidence in itself illegal, 
iiot\vithsra,nding the admissions or omissions of 
the litigants. tShaio v. Ilohcrts, 2 Stark. 455. 

A court of just, ice cannot dolegato its jurisdic- 
tion, a,nd ought jiut to be guided by any foreign 
opinion upon a quest ion of law, e.g. the admis- 
sibility of evidence. Dimha/ry. IlarxnepZ Bligli, 
351. 

It is the ijrovinee of the judge at Nisi Prius to 
decide all picliminary {piestions of fact upon 
which the admissi])ility of the evidence dc})ends. 
liiiylc V. W'xnimaiu II Ex. 360 ; 3 C. L. B. 1071 ; 
24 ‘L.d., Ex. 284 ; 1 3iir. (N.S.) 894 ; 3 W. R. 577. 

In an action of libel the |daintitf, in order 
to pi’ove tiie publication of t.lic libel, tendered 
secondary evidence of the contents of a letter 
written by tlie defenda, nt. On the part of the 
defendant a, document was produced as the 
original : — IhOil, that, the judge wa,s, a.t that 
stage of tlu‘caus(', bound to hear the evidence on 
b(4b sides, and to dc(‘J(lG whether tJic docnineut 
oflen'd was 1}u‘. original or not. and that if it was, 
the seconda,ry evideuee was inadmissible. Ih. 

A jiidg(j is ],)ounti to try a collateral issue, 
when^ tiie reception of evidence depen<ls on a 
preliminary cpiestion of fact. C.leave v. Lmes, 
7 Ex. 421 ; 21 L. J., Ex. 105. 

The court, ami not (he -witness, is to judge of 
the reasonableness of an. excuse for withholding 
papers of which production is reipiired under a 


473;, G Esp. 116 ; 1 Camp. 16, 180, a. : 9 R. .E. 
589. , 

■When the grounds of privilege are before the 
court, it is for the court, and not the -witness, to 
decide as to their sufficiency. Anton.. liv parte, 
28 L. J., Ch. 631 ; 5 Jur. (N.S.) 615 ; 7 W. E. 539. 

Where a valid objection is taken to the a.dm,is- 
sibility of evidence, it is discretionary Avith, the 
judge wdiethcr lie will allow the objection, to be 
withdrawn. Larhat v. Allen, 7 Ex. 155; 21 

L. J., Ex, 155 ; 16 Jur. 339. 

On a motion for a new trial,, no objection to . 
the admission of evidence can be taken, into 
account exce[)t those made at the hearing. JEnneut 
(^EarV) Ilodgnon, 15 W. R. 960. 

Where Preliminary Question Identical 

with Main Issue.] — As to the duty of the judge 
where a question of fact preliminary to the 
admissibility of eviclence happens to be identical 
with the main lissno to be tried in the case, see 
Doe d. Jenkins v. Davies, 10 Q. B. 314 ; 16 L. J., 
Q. B. 218 ; and Etowe v. Queryier. 39 E. J., Ex. 
GO ; L. R. 5 Ex. 155. 

To prevent Production of Public Document.] 
— It is the duty of a judge, if it is sought to pro- 
duce any official doenment of state at the trial of 
an action, to interpo.se and }U.'eveiit its being pro- 
duced or aii}^ secondaiy evidence of it being 
given. Chatterton v. Seevetarif of f^tatr fov 
Lidia, 64 L. J.. Q. B. G7(> ; [1895] 2 Q. B. 189 ; 
14 R. 504 ; 72 L. T. 85S ; 59 3. l\ 590—0. A. 

To prevent Exclusion of Admissible Evidence.] 
—Where a party teadei*ed evidence prima faebi 
admissible; — Meld, that the other i)arty ought 
not; to he allowed to interj)c»se witli ('vi<len<‘e for 
(he pn r[>o, so of excluding it ; but that it sliould 
be receivctl aiul expunged, if afterwai’ds shewn 
not to be properly receivable. Jones v. l^orf, 

M. & M. 196. 

To determine Stage for Admitting Evidence. J 
— The court Avill not iuteifei’c on t.lui suggestion 
that the judge at Nisi ITiushas admitteti evideiuu?. 
at an improper stage of the cause, if the (‘videnee 
is not in i(Belf inadmissible, unless it appen,rs 
that an irregularity has oeeurred ea,usiug jictiial 
injustice. Doe d. J)flcoll v. Dower, 10 Q. B. 8(K5. 

It is in the discretion of the judge, subject to 
the rcviewal of the court, to determine in what 
stage of the cause evidence may be iiroduced. 
Wright -Y. Wllleox, 9 0. B. 050; 19 L, J., 0. P. 
333 14. Jur. 746. 

False Imprisonment.] — In. nn action for 

false imprisonment, the defendant plea.ded tliat 
the ])lamti-if had stolen the defendant’s chaif ; 
he also pdeaded that his clia’lf ha.d iKum st<il(;ii, 
and that he had reasona,b!e ground (t> suspcettlie 
plaiutitf. 'Jlie plaint, ill gave eviden<*e. iii the 
tirst insf-.ance, to account for lier possessioii of 
chad. The defenda iit's wit.iies,ses provet! (hat 
the chuff in the plaintitf’s possession wa,s sinulai* 
in quality to tJiat lost by the d<jfenda,id, and (.hat 
iii both there was liiiseeil : — Held, (hat tla^ judge 
had rightly c.xerei.se<l his discretion in nllowijig 
the plaintitf to call a witness in reply to aecmuit 
for the presence of linseed in liic (‘half ibund in 
the plaintiffs possession. Ih, 

Power to call Witness,] — Where tin order 
for an isstie, from chancery, directs all witnesses 
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to be exftinine<L but the phiintiff declhies to call j 
some, conceiviijof his ease mafic out, it seems the i 
judge will himself call the others. O/'anm v. ! 
Cliumhen^ 2 Mout. ifc Ayr. T42. 

Bight of Battles to Cross-examine.] — | 

judge at trial may, for the discovery of trutli, him- 
self call a witness and examine him, and neiiher . 
side may cross-examine such witness without Iciive 
of the iudere. CouImh \ . J}hhi>timt]h., ri.st)4-12 Q. B. ^ 
HU) ; h R. HhO : 70 L. T. 017 : 42 W. E. 449 : .5$ i 
, ■ ■ . 

— ^_Court of Appeal.] — The Co art of Appeal 
has jurisdiction under s. H9 of the statute 15 &; Id i 
Vicr. c. hd, to rcfjuire tlic pjtxltictfori. aiid ; 
exam illation beibre itself of a party to a cause. ' 
although he may not have been orally examined 
in the court below. The expression *Mipon the | 
hearing’" in the H9th section means whenever or 
wherever a cause is heard, v. TkrcJfali, 2 

Eq. Ilep. H07 ; 23 li. J.. Oh. (531. And see ' 
JaeolmnK purfe, PlneotW In re. infra. 

Evidence Yiva Voce.] — The making of an 
order under r. 51 of the (lenorai Order of the 5t]i 
of Beliruary. iJShl. to rake evidence viva voce 
at the hearing of a cause, is a matter witliin the 
discretion of tlic jiuige who has the conduct of 
the cause, and lii.s decision iqion an applicatir>n 
to have the evidence so taken cannot be arspealed 
from. Ohhsni v. Terrero. 44 L. J., CU*i. 155 ; 
L. 11, 10 Cli. 127 ; 31 L. T. 811 ; 23 AV. 11. Ih5. 

To order Admission of Documents.]-— The | 
court has no jurisdiction under r. 29 of Hilary , 
Term, 4 VTll. 4, to order the admission of doen- J 
ments ; but if a judge at chambers desires | 
parties coming before him under that rule to go ] 
before the court, they udll be heard ; but the i 
court will pronounce no judgment, leaving that ' 
to be done bv the judue at chain bei’s. v. 

Mini, 3 D, B. G. 941. 

Agent or bailiit’. confounding his prlncipars 
property with his own, charged Avith the whole, 
except what be can prove to be his own ; and, 
ill this Instance, viz. the case of a breach of the 
terms upon which the court dissolved, an injunc- 
tion, tlie inquiry was directe<l with costs. The 
court refused in such a case a pj*ospcctivc direc- 
tion to admit books, not legal evidence ; usual 
in a fair case, as where, frctm want of notice of 
an adverse claim, a strict accomit cannot be 
given : merely giving libnay to apyily upon any 
(question of evidence. Lnjftonw Mliite. 15 Ves. 
432 ; It) 11. R. 94. 

To refuse Contradictory Evidence.] — Where a 


still power to allow tlje evidence to 1 
before reversing rJie decision. Il\ 

To refuse Evidence where Statement of €i 
Admitted.’"' — The statement of claim in saivi 
amions should contain such facts as, if admitted 
will coi'istinire tlie whole of the plaitiliffs ca^c 
as the court will <lecline to admit evidence nt 
the hearing, except (*n special grounds. Avlau’c the- 
facis alleged in the snuemenr of claim am 
utlmirted. 77n’ IfanhvhfE 53 L. J.. B. 23 : 9 B. lb 
.32 ; 50 L. T. 12.s ; ;;2 AV, 11. 598 : 5 Asp. II. G. 
B99. 

To leave Subsidiary Questions of lact to- 
Jury.] — In .an imtion lb]' nialiciims prosecution, 
wlien the plaintiff makes (Uii a, pi'ima facie 
case the Judge, in order to enable himself (c, 
deienninc the i<me of reasunahic' and ])roba!>Ie 
cause, may leave sill nidiary questions of fact to- 
the* jury; in wliich case tlie onus of jjroving 
the existence of sncIi facts as go to cstabiisfi 
I reasonable and probable cause lies upon the- 
’ plaintiif. Afindh v, Xorth-Ea^^fern Mt/., 52 

L. J., Q. K. 020 ; 1 1 Q. R. D. 440 : 49 L. f. 318 ; 
32 A\d 11. 50 ; 47 J. B. (592-- C. A. 

Right to decide without consulting Jury.] — : 
Where a fact is distinctly sworn to iqion a triah 
wliich is not <iOii trad let ed by other evidence, and 
there is no dinibt cast upon the credibility of the- 
Avitnesses wln> attest it. tlie judge need not take 
the opinion of the jury upon it, though he may 
be requested to do so. XflcheJl v. "0 1 1 

M. cV W. 205 : 12 L. J., Ex. 193. 

Buies of Evidence.] — The rules as to evidence' 
are ihc. same in equity as at laAV. Mannlngw 
Lrclvmerc. 1 Atk. 453 ; EJi/nn v. nf Ihnjhitnh 
2 A'es. 4:i. 

Best Evidence,}’ — A shorthand Avrirei" 

iinving been uRowed to refer to his notes as to 
the testimony of witnesses at the trial of an 
indieimont : — Held, that such evidence was 
improperly received, a< tlie Avitne^ses themselA’-es 
ought to luive been called. WilUin,^ y . Taylorg 
:iM. A. P. -laO; 31R. 1L 379. 

Legal Evidence.] — On the trial of an 

issue, the jury is conliiied. to legal evidence, and 
evidence which is not legal cannot be admitted. 
But the Cdmncollur. altiiuugh he performs the 
nhiee of a jury iii trying riuestions of fact arising 
before hiiii, is not confmed, as a jury is, to legal 
evidence. Kilhve v. Snegd. 2 lUoil. 4955. 


party in a tirst cause -has examined a great 
number of Avir nesses to establish a particular 
point, the court Avill never sutler him. in a 
second, to contradict what heattemptad to prove 
in tl'ie hrst. . Ihiinet v. Lee, 2 Ark. 53 L 

Bight to decide without hearing Evidence.] 
— If a judge of lii’st instance is prepared to 
<lee!de in favour of a defendant or respondent 
Avithout hearing his eAudence. his counsel is 
entitled to insist that the evidence shall be heard 
before the (lecision isgiA’on. Jaeohmn. parte ^ 
Pmeo ffn, In. re. 22 Ch, I). 5312 ; 48 L. T. 197 : 31 
W. R. 554— C. A. 

If, however, the counsel does not exercise that 
right, but accepts the decision in his favour on 
his opponent’s evidence, the Court "of Appeal has 


b. Eacts in Issue oi’ Relevant to -the. Issue*.;' 

In issue on the Pleadings.] — Action for libel 
allegingihat the plainlitf. a theatrical critic, liad 
, endeavoured to extort money by threatening to 
publish defamatory matter concerning a deceased 
' aciress, Hefenee. that the allegation Avas true : 

; — Held, that catui assuming that evidence of 
rumours befoi'c tlie publication of the libel that 
tlie plaintiff Inul committed tlie oiieiices charged, 
and of particular facts tending to show mis- 
conduct in the plaintiff as a theatrical critic, was 
material : it Avas rightly rejectetl, for tlie parti- 
cular facts Avere not state<l or referred to in the 
pleadings as required bv Ord. 19, r. 4. Scott v. 
Samphxm^ 51 L. J., Q. B. 380 ; 8 Q. F>. I). 491 
46L. T.412; SOW. R. 541. 
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The evideiiec of faet^ not put in issue on tliej, Kvidence caiiniior be rea<1 cveirou behalf of 
record is iiuuhnissibie. Jihilip. v. Mariipll, i!|nn infant us to a fact not j>tated in the i>ilh 

Bali & B. 47. AitirniCfl 4 Dow. 284. And seej unless it is put in issue by his ans^ver. Ppivffx v. 

Brown v. <7iamher.s. Maye«, .597. i Manfi^field, f) iSini. f>6r>. " ' ' 

It is most material in equity [>lea(liiio\ that all ! On'p, bill filed to set aside the sale of an est:i,re 
the eridence iritended to be relied on at the i on the ground of fraud practised by the defen- 
hearing should be founded on some allegation, (hint on the plaintiff^ the plaintiff is not at 
distinct ly put on reconl, «'>f fact, which it is liberty to give evidence of the defendant’s 
calculated to sup|Kfrt. or otherwise it will not be having stood in the relation of his attorney at 
admitted on the hearing. Hall v. Malthu, (> the time of the sale, with the view of raising an 
iTiec, 240. : inference that he hail acted fraudulently by 

Application for leave to exliibit interrogatories | taking advantage <)f that character, the fact of 
ill the master's otji(.*e, for the examination of an ' his having been such an attorney not being 
executin', the olijcet being to charge him with ; stated, nor put in issue by the bill. T17//h/wos' v. 

a brcacli of trust not i'ai''ed by the pleadings, 1 FAewdlyn., "I Y, ik J. 08. 

refused with costs. Ford v. 'lirijanf. 9 Beav. , A decree directed an inquiry whether certain 
410; 17) L. J., (h. 201 : lo dur. 484. | younger children had made aiiy and what 

Evidence not admittcti of facts, not allegiM I in assigimionts of their shares, and under what 
the pleadings, (rordon v. (rordon, 8 Swanst. 472 ; circumstances. One of the defendants, claitniiig 
li) lx. li. 280. TO bo an assignee of a shai-e, carried into the 

Bill }>rouglir by wife for niainteiianee, on master's office a state of facts setting forth i he 
suggestion of cruel ns;nre by the husband : and assignment under which he claimed. A co- 
on the pai't of the ilefcndant. as an excuse for defendant (one of the ehildrejO cari’icii in a 
his ill usage, depo'iitions were otfered to prove a counter state of facts, impeaching the assignment 
criminal conversation; unless it is expressly asliaviug been executed for an inadequate con- 
charged by the answer, the court will not siiffei' sideratioii, and without legal assistance. A 
such depositions to be read. Watlnjnrw Watlujn^. motion to suppress interrogatories filed in 
2 Atk, 9f). support of the counter state of facts, as relating 

Answer, charging the wife had behaved in an to tlie question in dispute between eo-defendants 
indecent manner, will entitle the husband to only, and not in issue in the cause, was refused, 
read evidence against her of criminal conversation. L:^n nard v. Curzon., 1 Be Cl. A 8m, BoO. 

Ih. Whether evidence of conversations with the 

Plaintiff having in ignorance and mistake set parties, or those un<ier whom they claim, which 
out by his bill a supposed defect in liis title, are not specifically put in issue by the pleadings, 
which was as lessee with covenant for renewal, will be received, is a question to-be decideil 
and praying that his lease might be declared according to the circumstances of each case, and 
valid, and the covenant binding notwithstanding there is no inflexible nde upon the subject, 
the defect, and a decree for specihe performance, hworponitrd Sorlety v. Jioi<e,.'B Ir. Eq. 11. 257. 
Lord Chancellor, being clear that tlie dcfe(;t was Where the fact of bankruptcy is not put in 
fatal, and that the bill must be dismissed with Issue by the bill, evidence of it is not admissible 
coats, it was tliscovered before order made that at the hearing of the cause. Arehhdd \\ Chant* 
the supposeil defect in the q)iaintiff’s title did not ahle Bequeda Com mirdtmeni for Ireland, 2 H, L. 
exist : — Held, that evidence of the true state Cas. 440. 

of the title may be received, although, strictly A party after failing in the defence set u|> by 
speaking, it is evidence of a fact not- in issue on his answer, cannot be permitted to try another 
the pleadings, and even contrary to the statement, tlefeiice depemling on mattei's not put in issue by 
there being no surprise, the ]_>arties having equal the answer, and which, therefore, his adversary 
means of knowledge ; the counterpart of the had no means of disproving. Pernse v. Peiw, 
instrument of demise creating the title being in 7 Cl. F. 279 ; West, 110. 

the hands of the defendant. Sadler Lorntt^ A defendant cannot avail liiinsclf of a matter 

1 Moll. 162. ill defence which appears only upon his evidence, 

Evidence of a distinct substantive fact, without and was not stated in his answer. But if plaintiff, 
an allegation on the record, not receivetl. Smith upon his own case, is not entitled to tlie relief 
V. Clarke, 12 Ves. 477 ; S B. Ih 859. , prayed, the court will not assist him. Stanley v. 

Depositions to a fact not put in issue, not ])er- Bohhino/i, 1 Russ. A M. 527. 
mitted to be real L Clarke y. TNrtonAl\oii.'24i). In a suit for the administration of a trust, 
Evidence of a declaration by a plaintiff, that where the parties beneticially interested are 
when a lease was about to be executed, he had before the court, the trustees, although plaintiffs, 

contrived to introduce a deeil instead of the ought not to enter into evidence as to facts 

lease, and the gi'antor, under the impression he relating to or shewing the respective rights of 
was executing the lease, executed the deed, the cestuis quo trustent. (rlrdledone v. Creed., 
rejected ; the declaration not being put in issue 8 Hare, 208. 

by an averment in the answer, “tliat the deed Raroi evidence cannot be received of acts 
has been executed under circumstances of gross which are not properly put in issue ])y the? 
fraud and imposition practised by the plaintiff'” : pleadings. Attwood v. Small, 6 Cl. F. 282 ; 
for the defendant ought to have stated in his 2 Jur. 200, 226, 246. 

answer, the declaration, as evidence of the fact. It is a rule to bo oliserved in all courts, that 
constituting the fraud and imposition he relied a party complaining of an injury and suing for 
on ; whereby the plaintiff would have had an redress, can recover only secundurii allegata et 
opportunity of impeaching the testimony of the probata. Maloolmson v. Clayton, 13 Moore, 
witnesses, by cross-examination, or by pioducing F. C. 198. 

witnesses to contradict him. The defendant did Circumstances allowed to be proved by evi- 
iiot prove he was ignorant of the declaration deuce by defendant, which he had not put in 
when he put in his answer. Mulholland v. issue by his answer, llodgmn v. Thornton, 1 
Hendrick, Beat. 277. Eq. Abr. 228. 
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Bocttments not put in Issue.] — ^A. brought bill examine<1, and who was an attesting witness to 
against B. for specific performance of covenants It. JUlard v. JVdgur, Id Jnr. 1114. 
in a lease, ami particulaiij a covenant to leawc Xt) ’ivarrant the reading of a at tlie 

a certain <(uantity of alum mt the premises at rcdieariug. ir must have been ])iit in issue by the 

end of term; B., by answer, insisted covenant pleadings. It is not sntlicient to have put in 
was not intended to be performed, but at hearing issue tlie fact intended to be proved by the 
produced a paper, purporting to be a recei[tt for , document. Lijxaijhf v. OilVinan. Hayes, 141. 
the aiuiii from the lessor: — Court held, that no ; An ap|dieation by relators (after the infor- 
regard ought to be paid to this paper, nor oiuy | mation set down for hearing, upoii notice of 
because it had a suspicious appearance in itself. : iiKUion) to be at liberty to produce aud read, at 

but because it wms not insisted on in the pleafl- ! the hearing, as. cvideiice. a will not stated in the 

mgs. If7/rd V, Jhialilitfiham 8 Bro. P. C. i pleadings, refused ; as, if evidence, the party 

■SSI. ^ ! might u>e it, and if not. it could not be made 

A }>arTy having been examined as a witness in | evidence by intLTlocutcsry .motion. Aft. -Gen. v. 

a banner came : — Heki, that his depositkms were j Fif^hnioiniPrK Ck., Myl. i: C. 1. See ;S'. C', 0. P. 

suriicicmly put in issue to entitle them to be read i Cooper, 

by a^generul reference in the pleading to Ids; Where, in a suit to raise an incumbrance, a 
'dep(isition. Ifnuldifrh v. JJi^negal {^Marqnid). i I debrndant omittcHl to pur in issue by her answer 


Moll d(k;. 


j a. deed of a certain, date, under which she claimed 


.Documentary evidence may be read at the an annuity, and upon motion ftumdefl u})on an 
hearing, although not put in issue by the ] 4 cad- aliidavit stating that the omission arose from 
iiigs. Fitzgerald v. O Flahcrtg, 2 Moll. 894. inadvert<aice. bur nor staring any f)f the circum- 
Ii is not the rule that no letter nor document, stances umk-r which the deed w*as exeeutecL she 
can be produced in evidence that has not been obtained an order that she should be at liberty 
put ill issue by the pleadings. A party may to prove tlie deed, and to rely on it at the liear- 
prove his case by parol, or liy wTitten evidence, ing, although it liad not been put in issue in the 
and is under no restriction in respect of one more cause: — Held, that under that order, evidence 
than the other : evidence of substantive extrinsic that the tleed was executed upon a day different 
facts, therefore, whether })aroi or documentary, from that on whicli it bore date was inadmissible 
need not be piit^in issue ; but evitlence of adniis- at the hearing ; and that the evidence of its 
sioiis of conclusions of law must be put in issue, | execution merely could then be received. The 
and that ecjualiy, whether such admissions be in court, howmver, iusertX'd in the decree a declara." 
writing or otherwise. S. C., 1 Moll. 350. S. P., tion that the defendant should be at liberty to 
lUacltrr v. Phepur. 1 Moll. 854. ^ ^ rely, before the master, on the deed in relation 

In a bill for an account, the plaintiff, in to such rights as she might claim. Jlattmay v. 
general terms, charged errors in the accounts 13 Ii\ Eq. K.lSo. 

between iiim and the tlefendant ; and stated, 

that they ap[>eared in a certain report of an I Letters.] — Letters of the piaintilf in the 

accountant : bur the bill did not state the report, j hands of the defendant may bo ju’oved and used 
nor specifically [toint out the errows :— Held, | as evidence of facts, although uot as naked ad- 
that the plaintiff could not, on this record, give I missions, without being j,)ut in issue. IIouldit<dt 
evidence of the report, or of such errors ; and i y. TJonegal (^Marquii). 1 Moll. 384. 
rhiit noUvitli^tallding the defendant had state 1 1 Letters proved in the cause, but not referred 
the .report in his cross-hill, and had ex] da ined ! to in the pleadings, are inadmissible in evidence, 
some of the errors. Shepherd- v. Ahrrls. 4 Bcav. i even on tlie question of Whith g v. Afar- 

■A2FI. ^ ^ . j tHg 3 Bear. 220. 

Ajdaintiif idaiming under a deed, not stated | Letters proved, but not particularly mentioned 
particulnriy by hinn and nut particularly and in the pleadings, are not thercfoi'c admissible: 
explieiTly adniitted by the defendant, cannot be but if the production of such evidence w'onld 
entitled to a judgment or clecree founded upon operate as a surprise on the other })arty. the 
such deeil agminst ^ such <fefendanr, without court will not give effect to it without giving the 
producing and proving such deed. lierney v. partytobeafEectedbyitanopportunityofeon- 
J/co/v.', 2 Kidgw. P. ( i 823. tiwxu'tins: it. v. /Sbaff, 8 Haic^ And 

Docmneiitary evidence of confessions is not see S. Ci"U L. J., Ch. 57 ; S Jiir. 1059.' 
inadmissible in et.{uity. merely because it is not 

specifically put in issue. JPJ/ahea v. Mifrfdadi. Specific Allegation — Notice through Solicitor.] 
2 Ph. 127 ; Coop. C. C. 457. Varying 3 Hare, — A statement in a bill ‘‘ that the tleferulai it waas 

aw'are and had notice of,” Ac., is suliicicntly 
Any documents w'hich could be used at law' as specific to let in evidence that the defendant 
admissions to |U‘ove an agreement pleaded, may had maice throudi Ids solicitor. J/rJ/aho^i v 
be used in evidence in equity for the same AIcElrtup Ir. 11. 5'E(j. 1. 

, purpose, though not notice, in the bill : subject 
to inquiry, if tlie defendant be taken by surprise ; Selevancy-— Evidence as to Collateral Facts. ] 

bur. .such a mode of provhig a^case may eft’cet the — In an action brought in respect of a nnisancii 
costs of the suit, v. 11 Ir. Eq. alleged to be caused bj- the construction and 

maiufcnance of a liospital for infectious diseases. 
A document not in issue by the bill, and a the plaintiffs luoposed to call evidenec as fo the 
motion for the introduction of wdiich, by amend- effect of othei’ similar liospitals on t]i(« surround, 
ment, has been refused, cannot he u.sei] at the ing neighbourhoods. Per Lord Selborne L 0 • 
hearing. Swift v. JFTiermiu, 11 Ir. Eq. II 602. Evidence of facts by wdiich the effect (or absence 
A deeil not mentioned in the pleadings, some of effect) of such liospitals could lie cit her posi- 
of the facts referred to iii_which were sworn to tively or approximately asc;ertaincd, would bt^ 
in one answmr and denied in the other and also admissible and rnateriai. Alptropiditaa AhuIhw 
m the bill, was permitted to be read as part of Piatrief Aftniagerr v. mil \7 L T ‘>9— H L 
the transaction spoken to by a witness w’ho was (E.) ' ’ • • - r 
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I’oi- Lord ^riitsrai : Eviilcnce relating to . col- Ou an issue ordered, whether the bankrupt 
adrni.ssfble when siicli facts had lost 20/. on a ])articular tlav. evidciicecannot 
M ill, it estabiished. atio rd a rcasraiablc presump- be gaveii of crainnig' on another day. I'ife. 

I ion as to riic niattor .iii dispute, and when such E.n fdavle, EliiU,% Irt re, 2 Tdont. lic Avr. 577. ‘ 

evidtaicc i< rcasoiiiibly eoindusive. Ih. ' - 

— — Custom at School.] —In an action for ii 
Proof hy other Instances, j — T j") prove that a quarter’s salary for takiii"' away a child f]*om a 
]>iib]icait \vas supplied^ with good beer by a school ynthout a quaifer’s norice, evidence was 
brewta-, it is not siiliieicnt merely to shew that giveUj on tlie i»ai*t of the phiintilf. tliat a ])ro- 
tlic beer sii]>plie<l at that time t(’> other publicans spectus was given to the defendinit wlien he came 
M’as^goo(L ^ I/tiJromhe v. //c/c.svoq 2 Camp. 391 ; to inquire the terms of tlie sclmol, and that it 

II lb R 74(1, ^ was usual , to send a pros[)ectus of tlie terms of 

On the i.rial of an ^ action by the plaintiff the school with each child ydio went liome for 

agninst tile defendant for Mmrk done and mate- 1 the holidays; and it yms proposed on the part 
rials supplied to cei’tain houses on theordei’s of a | of the defendant, to call a witness to ju'ove that 
liiird ]K‘r,son, the defendant denying that he is she, the wu'tness, had taken lier children from 
tlie owner of the houses (tr the real principal, the plaintiff’s school without notice, and without 
evidence U admi.sNilde that other persons had being called on for the quarter's salary : — Held, 
received orders from tlie dolendant to do yank that this evidence was not mimissible ; but that 
at the same houses, without shewing that thelthewntncssmightbeaskcdyiietliershehadcver 
] da ini Ilf knew of these orders at tlie time lie i received any prospectus wlien the cdiiidrcn came 
<.lid his work. l\ no fhrard y. Erelt a /nr /f 'M) L. i}., \ homo for the liolidays. Bclamoife v. Latte 9 
Q. B. 71 : L. IL 5 Q. B. 285 ; 22 L. T. 128. ' | Car. A P. 261. 

In a question hettvecn landloivl and tenant, ' 

vvheflier i*ent Nvas payable (|uarterly_ or half- Choking- up of Harbours.]— AVhere the 

yearly, evidence of the mode in which other question was whether an embankment liad the 
tenants ])aid is not admissible. Carter x. Pry he, effect of choking up a haibour Held, that 
^ . evidence might be given that othei' harbours 

^ W heio the deteiulant defamed the plaintiff in similarly situated, wliere there were no embank- 
his business of a schoolmaster, by stating that ments. had begun to be choked and filled u]) 
the sehoiars wei'C ill fed and liaclly lodged, and Folke^s v. Chaclil, 3 Hougl. 157. 

■which he justified as being true ; to lobut vdiich 

the plaintiffs counsel asked, luiW boys were Nuisance — Rubbish hy Roadside,] — 

itreated at another particular school, or as to the The plaintiifs horse shied at a heap of rinl- 
.matnier of tlieir education .-—Held, that such scrapings placed hy the defendants bv the side 
qiucstions were improperly put, and were not re- of a public liiglitvay on land belonging to them, 
<quire<l to bo^answeretl. lioUlroa v. Widdowa, and personal injuries \verc, in coiisequence, sus-, 
^ by ^he plaintiffs wife. Upon tlie trial of 

It, in an action fru' goods sold, the (piestion is an actirm brought in respect of such injuries, evi- 
wdietlierthe cretlit \vas given to the defendant’s dence that other horses had shied at the same 
wnte or to her father, evidence that other heap on the same day was rejected, and 'iudg- 
pei'sons liad given credit to the father is not nicnt of non-suit entered. Upon motion foi'^’i. 
receivable. Smith x. WillCum, 6 Car. cVe P. 180. new ti-ial Held, that such evidence was admis- 
v\ hero in an action it is required to be provetl sible ; foi* if the heap was of such a nature as 
that L. bail committed _ a _ felony hy hii-ing a to be likely to cause horses to sliy, it was a 
pianoforte, and selling it nnmediately : — Held, public nuisance, anti, accordingly, ■whatever 
.that evitlenee could not he given respecting shewetl it to be likelv to eause^ liorses to shy 
optical instruments which M-ere alleges! to have was evidence for the plaintiffs. Prowti v. 
been obtained by L. fioni another tradesman. Etderr and Midlands Bij., 58 L. J. (}. B. 212 • 
M-mon V. Edmatuh, 6 Car. A P. (‘,77. 22 Q. B. I). 391— C. A. Aftirmhiv 60 L. T. 266 j 

It A. and B. rent a roatly furnishe<l bedroom 53 J. P. 342. 
jointly, and lioth are taken into custoily in the 

bedroom, elinrged with jointly stealing feathers Customs of different Manors.] — Where 

from^ the bed, mid, on a search, }raMmbroker's in each of several imuiors belonging to the same 
duplicates are found on one of them: — Hcl<l, lord, and }>art of the same district, it appeared 
that tliese duplicates are receivable in evideuce that there ^vas a class of tenants answering the 
against the other, on a plea (,f justification same description, and to whom their tenements 
to an action for false inqirisonment brought y^ei'e granted by similar words Held, that 
other. Athha-oti X, V arne, 6 Car. & P. evklence of vdiat riglits had been enjoyed by 

those tenants in one manor might ])e r*eceived 
Whore special damage is alleged, that C. de- to shew what were their rights in anothei*. 
dined to <leal with the plaintiff because his bill Botce x. Brenfon, 8B. &;C. 758 ; 3 M. By, 143, 
was dishonoured, the letter C. received announc- U pon a question as to right of minerals Ijctwceu 
ing to him the dishonour of the hill niay be read the lord of the manor and his tenants holdingby 
in eviileiice. to shew that he received such a a peculiar customary tenure pervading a district 
letter, but is no proof of the statements contained which has several manors held for many centuries 
in it : — Hold, also, tliat (A might be askcil ques- by the same lord in capite, and during that time 
tioiis, 1o shew that other causes in addition to the governed and administered hy ]>crsons acting 
letter indueeilhim to cease from dealing with the under one commission, issued bv the lord at stated 
plaintiff, and that other witnesses might he asked intervals, and extending to the whole tUstrict, 
Avluffher other ];>ills of the plaintiifs had not been acts of ownership exercised over tlie minerals jti. 
dishorn inrcd, Imt that they conhl not be asked as a customary tenement in another manoj- within 
to any ])articular bill without its being pro- the district are admis.sibie, although within the 
<luced. Whitaher v. Banh of England, 6 Car. time of legal memory, the manoi-s may have been 

held by different lords and under a subject. 1 h. 
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^^'hcre. in an action for digging gravel on the 
waste, tiie delieiulaiit justifies under an usage for 
the tenant of a particular copyhold tenement 
tr» dig gravel, he will not be allowed to give 
evhleiice of a general usage to that eifect in all 
the copyholders. v. Ptu/e, 4 Esp. 71. 

Where, in an action for pulling down a wall, 
the issue was. whether certain common land was 
the soil ami fi'cchokl of the lord <if the manor, on 
which the plaintiff was entitled to a right of coio- 
mon, or the soil and freehold of the ])laintiff : — 
FleltL that leases of mincjuls granted by the lord 
tn other persons, in other parts of the iniincloscd 
waste ifuul, were not receivable, unless it was 
lirst shewn that the locus in quo formed part 
of one entire waste to which those leases were 
applicable. Ttirwlilft v. Wininc, 2 B.& Aid. 554 : 
21 R. R. :ius. ■ 

In a dispute between lord c)f manor and his 
tenants as to a custom, deeds between lords and 
tenants of neighbouring maiua-s are admissilde 
evicleiiee as to custom.. ZoirflNtr v. Ik*au\ 2 Bro. 
.P, C. 451. 

Particular Parish.] — ^IVhere to an action 

tptarc clau.^um fregit, the tlcfendaiit ideadetl, 
a custom, ap])licab]e to all farms within the 
parish which were not exempt by special agree- 
ment or otherwise, and the plaintifi; traversed 
the custom generally : — Pleld. that it was not 
competent for him to prove that his particular 
farm was exem])ted by special agreement in* 
otherwise. Era ns v. Ogihle, 2 Y. £ J. TIP 

Similar Contracts.] — In an action for 

goods Sold and delivered, the ([uestion being 
whether the sale was absolute »'n* suljjeet to a 
Condition : — Held, that it was not competent to 
the defendant to call witnesses to })roA*e that the 
plaintiff had made contracts with othei* }mrsons, 
subject to the condition sue^gested. JfolVtmjham 
V. kead. 4 C. B.fx.s.) 888V 27 L. J.. C. P. 241 : 
4 Jiu*. (>VS.) 87h r (i W. E. 442. 

But the jiulgc allowed the plaintiff to be aslced, 
mi cross-examination, wliether he had not made 
such conditional contracts with others, with a 
view of testing his credit oi* the accuracy of his 
memory, 

Credit — To whom given.] — In an action 
brought ])y a contributor to a newspa})er against 
one who Avas registered as the sole [iroprielor, 
Ills counsel, for the mere puipose of proving an 
admission by one 8., that he Avas the real })ro- 
prietor, projiosed, on cross-examination, to ask 
the editoi*. Avliether he had not agreed with S. 
that the Avhole exjjcnsc of editing the paiier 
should not exceed a certain sum. The judge 
ruled the (|uestinn to be irrelevant, and refused 
t<A allow it to be put : — Held, that it aaus pi'operly 
disalloAA^ed, Waitn v. Lifous. 7 8cott (isMi.) lOOO'; 
h Man, k: G. 1047 : 18 L d.' C. P. 01. 

The contest in a cause Avas, as to Avlietlier the 
order Avhieh formed the subject-matter of the 
action Avas given by A. as a principal, or as an 
agent for the defendant. A. aaus called as a 
witness by the defendant, and he stated that 
he gave the onler as principal. He As^as then 
asked the following (question: “At the time of 
your bankruptcy how was the balance of account 
between you and the defendant I ” ’ And he 
ausweretl, “ The balance aaus against me to a con- 
siderable amount” : — Held, admissible. Gerish 
v. OhaHler, 1 0. B. 13 ; 14 L. J,, C. P. 84 : 
9 Jur. 69. 


In an action for goods sold, the cpiesTion ])eing' 
AAdiether the credit Ava,s given to ihe di'Fendant or 
to her uncle. Avhu livctl in the same hous*.*. and 
AA'ho had brought tlie )ilaiutifl: on one occasion a, 
bill of excltango for the sum due on aeeonnt ; — 
Held, that the plaintitf coiihi not ])e asked what 
the uncle said to the ])laintit1‘ on that o(‘(‘asion. 
Jastiap y. El.sfoh. I F. k: 2r)<). 

Nor could the plaintiff be asked Avhat th(.^ iinelo 
had said, nor what the servants at i lie house said 
on occasions Avlien applications Avere ma<le. on the 
part of the pilaintitf for money. But evidettce 
Avas admitted that the defendant had been sued 
on the bill. II). 

In siicb ail action evidencG was admitted on the 
part of the plaintili’ to shew that the defendant, 
and nut the uncle. Avas ra,ted as occupier of the 
house. 11). 

In an action for goods sold, the question being; 
whether credit had been given to the defendant 
or to a third ])arty, a letter relating to the sale, 
written by the plaintiff to his agent, who made 
the contract, and not eonimuuicated to the 
defendant, is inadmissible for tlie plaintiff. 
Snidhurst v. Tmjlor. 15 iM. (k W. 545 ; 14 L. J., 
Ex. 86. 

Act of Party to Fraud.] — In trover by the 
assignees of a bankrujtt. it ap])Gared that the 
goods had been assigned by the bankrupt, to Ik, 
who assigned them to C.. to whom the purchase- 
money, as was contended, was advanced by the 
plaintitf, to whom 0. subsec piently transfcrroil 
the goods by bill of sale. In, order to shew that 
tliese transactions Avere fictitious, evidence Avas 
adduced, and a question Avas asked, Avherher C. 
liad not made a claim to those goods after the 
bankruptcy: — Held, that the question could 
propeily be askeil. as the claim Avas an act done 
W one of tlie parties to the alleged fraiuL Ford 
V. Elliott 4 Ex. 78 ; 18 L. J., Ex. 447. 

Circumstantial Evidence.] — Tn dealing Avith 
circumstantial evidoiiee, we liave to consider the 
weight which is to be given to the united force 
of ail tlie ch-cumstances put together. You may 
liave a ray of light so fcelde that by itself it will 
do little to elucidate a dark corner. But, on tlie 
other hand, you may have a number of rays, 
each of them insufficient, Init all converging aiicl 
brought to bear upon the same ])oint, and, Avheu 
united, producing a IhxIa' of illumination AAdiicli 
will clear aAvay the darkness whieli. yon ai*e 
endeavouring to dispel — [ler Lord Cairns. Eel 
Itareti and t<tenfon Eeeriaje. 1 xVpp. Cas, 278, 

Circumstances forming pieces of evidence, 
Avliich, taken, separately, are not conchisive, 
cannot become so bA' being united. Jin me a\ 
Eurton, 1 Ridgw. B. C. 210.'' 

Knowledge of Lunacy.] — U[)on ilie trial of an 
action for the recovery of a sum of money pai<l 
as a deposit on tlie purcliase of an estate upon 
the ground that the plaintifi: was. at the time of 
the transaction, a lunatic, and incapable of con- 
tracting, Avhich the defendant kncAV, the sole 
issue being AAdiether, at tlie time of such trans- 
action, the defendant knew the fai.'t of the 
plairitijEs insanity : — Hekl, that the comiuct of 
the plaintiff upon various occasions, borli before 
and after tlie date of the transaction, was ad- 
missible to shew that the plaintiJf s malady Avas 
of such a character as Avoiild make itself a])par(mt 
to the defendant at the time licAvas dealing with 
him, Eeav.an v. M^Eonnell, 10 Ex. 184; 2)i 
L. J., Ex. 826. 
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Accident — Statements of Bystanders.] — A ; presumption of law is, that all sums so received 
uiarriedi wuiiinu was a [)assciiger in an omnibus, by the servant are regularly over to llio 
.and whilst on her jtmrney a concussion took master. Emna v. Birek^ 3 Oanip. Id. 
place, whicii nearly upset ilie omnibus, and Where there Is primd facie evidence of any 
threw her from her <eat, aiul caused her serious right existing in. any person, the onus probandi 
injury. Upon her getting out. one of the other is always upon the person calling such right in. 
]>asseng(-rs was standing outbide ; an(i upon the | question. Br/tihi/ri/ l\>rvtujt\ 1 & S. ]r»r> ; 

trial it was [sroposed by lier counsel to ask lier | 24- E. E. l;V,h 

if anything was then said ])y this ]»erson about ' Where a creditor holds his ilebtorV title-deed, 
tile accident, and if the omnibus eonductor made ! with a written and signed propt)sal of the debtor 
any reply. This being objected to, the judge | that he shall hold that dee<l as security for the 
ruled that it could not be ]>ut. and as there was | debt, a strong presumption arises in favour of 
mt other evidenee of how tile accident happened, I the creditor that he holds the deed for the 
she was nniibiiited. Hail t lie question been put | purpose mentioned in the pniposal, and the 
it wonl<i have been as follows: — “ Did an^yone ! burden of proof lies on the <lcl.>tor, who disjmtes 
say anytliing aljout the aevident?’’ To which | the deposit by way of security. Chtipnaut v. 
the reply wouhl liave ]:>een — “A bystander who I (IB Beav, 808) obscrve<l ii})on. 

had got nut of the oinnibus, said, ailuding to tlic i v. 2 Jiir. (N.S.) 1050. 

driver, * By Jove, this felhuv's conduct must be su}>ra, II. 

reported ! ' whereupon tlm conductor said, “ Sir, 

he has been r(.q)orte(l. for lie has been off the On Plaintiff or Defendant.] — A plaintiff is to 
points tive or six times to-day: he is a new provehiscase tothesatisfactiim of the jury ; and 
<lriver‘' : — Held, tliat the (piestion was juoperly j if he leaves it (ioubtful, either from the cireum- 
rejeetetl, for it did not form part of the res gestic, ! stances which surround it, or from the charaeter 
nor, if it <iid, (iid it ex})lain the actual cause of i of his witness, the defendant is etititled to the 
tli(* (‘ollision. Atjff.ss’c London Tnonirtuj Co., i venlict. Lout/ v. Il'ifcJicook. il Oar, & ?, 629. 

.27 L. T, 492 ; 21 W. E. 199. ' ! The onus may at the bearing be thrown on a 

j defendant, which, <m inteiToeMitory motion^ for 

^ ^ ^ ! ill junction, lies on the plaintiff. TUeZe// v. 

c. Burden of Proof. i ^ 

Proof of Issue.] — To inove an issue it is not j , , ^ t 

necessary to prove every fact or conclusion on ; Appeal.]-— On apjieal, the, burden lies upon the 
whicli. the issue depends. From every fact | must shew the outer appealed 
}>roveil legitimate and reasonable inferences may } to lie clearly wrong, Lloyd J punleatoti 

be drawn. In deciding, therefore, whether there ! 2 Moll. 81. 

f eyi,louce_to go to tli'e jury, tho c.uirt has ouly j Condition. j-Wherc G. S., being 

to ujiiMilu uhethu. .tssniiiing tliehtcts pun ul I j ,,artnerslih) with .J. S., siguud au agreement 
to te true, and adding to thetu tlie mtereucos ^ \ 1 i„ 

■tyhieh a jury m.gdit reasonably .Iraw troni them. ; pj, „„ consigning any herrings 

U’f.ir I 7 » i l«irticaiar description to ti.e tendon market, 

a'AIL t . , - ’ .f bh t"., ’ '-iaud in particular to tiie hoase of JL, for the 

4b>, 2, L. I.2la ; 21 W . b. 200. , ^^i plaintiff declared 

» jQc X* if XT. T -1 r«M J * a^miust the executors of J. S.. wdio had survived 

Affirmative of the Issue.] — Jhc part v upon i ^ , ,, 

1 x- ■ 1- ‘ ^ niU S . and aveiTccl that lie had not consigueu any 

whom tlie athi’matrve ot an issue lies, must call i , “ V fr r i .^.,,1 n. -..opfUmDiv 

XT u 1 XT 2v ' 7 i 7 i herniie's to tlie London market. aiuL in particular 

the witness wIk.) iirovestliat nthrmative. Ikihner, ' ; ^ , c -.r fu -. . ot-iO n. 

Ld jpnfo and Jo jt% 1 Deae. k C. ,- 172 . _ , itmw*d that ho had 


Bnr0f V. Lfnclciiit. 41 L. J.. P. <18 ; I,. E. 2 P. 
462': 27 L. T. 215 ; 21 W. 11. 200. 


X,./' j(U‘Tr aim m /r. i n^eae. x w. ±. & i Uti DoU 

K T 1 ' ■> ' *. 1.1 4 . J • • 1 X siinDort of such averment, iiroved that no had 

A iilea oi: iTurcnaser without notice IS a bar to ! 9 i. .l . Unneo • 

XT !• ^ TT xi T B I X -i- X 1 riot coiisimied anv herrings to iliat iioube — 

the discoverv, as well as the relict; but it not ; i xi A i "j 

• *ii i ii liJi 'T X I Hold, that such cvideuee was sunicient to entirie 

insisted on bv the deteiK nnr, he must answer,!,, • ^ .-.v. +1-,^ 

1 B xi X- xT T • x-ts; him to recover, as it was incumbent on tlie 

n.Hi confess tlie notice, or the plinnt.ff may p-, shewn that lierrings had been 

estceiil to the answer ; tint it lie .ioes not except, ee„signod l.r tl.o plaintiff to the London market, 
the athrmative :>t proving notice will lie on liim, L t y, ,7 L 7 .> t, r. ono . 7 viwava 
commesemhle. iyre y. iJol pi, in, 2 Ball & IL gf '’'' ■-> ^ L'- i Mooio, 

BOB • 1 T* P *)4 l»)o. 

" ' ■ - ‘ for refusing to allow fdaintiff to 

Presumption.]-\\'liere tlie law presumes the T^*fUPl'fl,.?tb'hc]™rlbvffto 

ahiruiative of anv fact, the iicu-ativo of such fact 'iwi' i •7“ J. V ' h > V a . to I f^/mrt 
must 1,0 proved bv the pa, tv averrine^ it in .0 ^ U ^ 

pleading. So. wliete at, y let ‘is rciuired to be ^ 

done liv one. tlie oniissimi of whicli would make li P In.^'T o «•.,< riot 

him miilfv of a criminal neglect of <lntv, tlie D i < 11 7 7^^ 

iaw presumes llie allirniative. and tlmnws the I'^ry tovdetendant toeall.i^ JJoo^ . llohcvtn, 
burden of jiroving the negative on tlie ])ai’ty who ^ Doug. B ) >. 

^ ' J^ndia Co., B Validity of Deed.] — ^Where an instrument is 

, . shewn to be false, it lies ujion the iiarty claiming 

Where the issue is on rhe life or death of a ben elit under it to sujiport it, IVott v. Gpotp, 
jierson (»nce existing, liie proof lies on the party 2 Sch & Lcf 502 
asserting the death. WUhor v. Ilodyes, 2 East, 

812 : 6 E. R. 427. Acting on Deed not duly executed.] — The onus 

Where a servant is in the habit of receiving of shewing that both parties had acted on the 
sums of money for his master, and by the estab- terms of an agreement which had not been, in 
] 5 shed course of dealing the servant pays these doe form, executed by'- either, lies upon the party 
over to the master from time to time, without wdio rests hiscasc on that circumstance. Bnujden 
any written voneliers passing between them, the v. AletPopolUan Mi/., 2 App. Cas. 666. 



Bischarge.] — A bond from the owner of an 
estate charged, ti> the person entitled to the 
charge, who signed a receipt for the amount, is 
not a substitution for the charge, but merely an 
additional seen rity, and the estate not there})y 
released: it is not incumbent on the ere< liter to 
prove that it was m.»t the intention of the parties 
to this transaction tliat tltc bmd should be a 
sabstitiition ttf the charge, but it is on the owner 
of the estate to make out that the estate is dis- 
chargeri. v. LnHe.2 Bail A li. -“OU ; 12 

E, IL 114. 


XTnder Sailing Eules.] — If a ship bound to 
keep her course, under the, I8ih sailing rule 
of 1803 juhtiiies her de}iartu]’e from tiiat rule 
under the Ihth rule, she takes upon licrsclf 
the obligation of shewing not- only that lier 
(leparture was at the time it took place necessary^ 
in order to avoid immediate ilanger : but also 
that tlie eoui^e ailopted by her was reasonably 
calculated to avoid that daugen*. The Jijm aiul 
Elizabeth 1 iMoore, B. C. (x.*s.) '43r) : B(> 

L. J., Adm. ih : L. B. 1 Ik V. r>01 ;1<) L. T. 755 ; 
1(1 W. E. 735. 


Suit to set aside Eeiease of Equity of Eedemp- Accounts — Prima Facie Evidence. ] — See supi 

tion-~Misrepresentation.]~In a suit by tlie ' col. 71d. 
respondent (lately an insolvent) to set aside on 

the ground of misrepresentation or mutual mis- : Usury.] — Distinct iou between a charge 

take a release by the official assignee of the ; usury in bankruptcy and in courts of law at 
respoiideiit''s et|iiity of redemption of a certain ! equity ; where it mtist be established by leg 
mortgage, for accounts against the appellants. i evidence, or in e(|uity by admission, with ".* 
tlie mortgagees, and in effect to have the benefit i oifer to pa.y the real debt. In bankruptcy tj 
of a subsequent resale by the releasee’s pur- 1 proof is imposed upon the creditor: and if 
chaser, it ap[)oared that the official assignee had ■ fails, the debt is wholly cxpungetl. Seri re jn 
in the release admitted the trutli of the repre- 1 E,e luirte, 3 Ves. & B. 14. 
sentations made to him, and tliat the res[)ondent ! 

had thereafter taken a conveyance from liim of j In Particular Cases.]— iS'cc SPECiirtC Titje* 
all the estate vesteil in him under the insol veney : I 

— Held, that the onus was upon the res})ondent, ! si t ■» i 

who was pi'ima facie btuiiid by the admissions | Itepiy. 

under seal of his vendor to prove the falsehood | Evidence in Eeply to Counter-claim.] — Tl 
of the repi’csentations, and not upon the appel- i ivssues of fact on the claim and the counter-elai 
lants to establisli their truth, ^[elbouvue TUinh- \ being identical : — Held, that the plaintiff w 
Caeporafien v. JSriuufhani, 51 L. J., B. C. (15 : i not entitled to adduce fresh evidence in rcqily < 
7 App. Cas, 307 ; 4() L. T. (503 : 30 "W. E. 025 — I the coiiiiter-elaim. Green v. Serin. 13 Cln 


Indemnity.] — Two ladies intrusted miieh of When a! 
the management of their affairs to A., who was | —The pin 
imt a professional person. In the course of busi- '' alleged co 
ness, A. became bound with them in a bond for i defeiidant 
lO.OOOk given on rheir account. On the same | evening in 
day they executed a bund to A. for 12.000/. | tiff’s wife ^ 
The survivor of the two ladies afterwards, hv | of the alh 
her will left a legacy of 2,000/. to A. The bond | fact of th 
for 12,000/. was. on the face of it, a simple money j ftn that o< 
bond, unless ^ impeached by evidence wliich ; examinatic 
shewed that it was partly for indemnity, aiul | house at t 
that the burden of proving it to bean indemnity i was given 
Ixmd lay ^ on the party impeaching the bond. Ajoth sides 
jSicol V. 'i anghan, 1 CT. & F. 41) : (> Eligh (N.s.) ^ rebut the t 
H)4. ' , 49 T. T fvS 
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examined on hotli sides : and at tlie close of the i 
defendants' cTideiieo tiie plrdntitfs applied for ! 
leave to call evidence in. reply, to shew that the j 
soil the mews had not heen dedicated to the | 
publi(;. : — .Hehi, that as the plaintitfs were dis- J 
tlncliy a{>]>riscd by tlie pleadin.Lrs before the trial : 
of the action, what the nature of the defence j 
would be, tiie ap})iication must be refused. I 
VerROft V. Sr. Jtn/nw IC.sfn/. 40 L. J.. Ch. KIO ; ! 

; , *. j 

Mere OonhrmatioE.] —Any evidence that is a 
eoiitirmation of the original case cannot be given 
as evidence in reply ; and the only evidence that 
can be given in reply is that which goes to cut 
{■lown the <lefcnce. without bte'ng any confirma- i 
tion of tlic original ease. lUp I/tldtfRJt. oj 
Car. P, 200. ' ' 1 

In a claim of peci-agc, where evidence lias been ; 
produceil tor the purpose of establishinga certain i 
point, the [)arty \ylio lias producetl it will jiot, j 
shouhl the Crown call evidence of a contradictory | 
kind, be allowed to produce additional evidence | 
coTiiirmarory of tbe lirst. P>et‘ore tbe claimant‘'s | 
junior counsel summed up the evidence ]>reviously ; 
to the .opening cif the case on the part of tlie! 
Crown, the counsel for tlie Crown were refpiircd | 
by the committee to declare whether they \vouId i 
or would not call evidence on a (piestion of! 
foreign law, so as to enable the claimant's counsel | 
to determine whether tliey would then (as they ! 
could not afterwards) produce any additional 
evidence on that question. Su,we.t; IWraffe, li 
Cl. <& F. 85 ; 8 Jur. 793. 

Contradiction.] — Where, in an action to try 
the right to work certain mines, the plaintifl: at 
the trial relies upon his possession, and. then calls ! 
upon the other side to shew title, and afterwards ; 
goes into evidence to shew his own title, the j 
defendant may go into evidence to rebut such i 
title. Iloice v. Brenton. 3 ]M. Rv. 301 ; S .?>. ck C. ' 

■ 758 . ' • W 

In ejectment to recover garden ground, it was 
proved by the piaiiitiii that the ilefenciaut had 
been let into possession of the ganlen hy M., 
who had paid rent to the plaintiff. The defen- 
dant’s case was, that M. had rented a part of his 
garden of the plaintiff, and that that had been 
given up, and that the defendant had the residue 
of the garden, which was now in dispute, devised 
to him by his father's will in 1791. The plain- 
tiff proposed to give evidence in re[)ly, to shew 
that fro.m 1794 the plaintiff and his father 
received rent for the piece <.)f ground iiupiestion : 
—Held, receivable. Doe- d. Sturt v. Mohh.s. 
Car. k M. I. ■ | 

A plaintiff in an action gave as contirmatoiy 
evidence of the defendant having committed the 
tort proved at Layton, proof that he was seen 
near the spot at the time in <{uestion : and the 
defendant called witnesses who swore that the 
defendant was at Richmond at the time. The 
plaintiff’ was allowed to give in reply additional 
evidence of the tlefendanl being at Layton, such 
evidence lieing a direct contradiction of the new 
fact of the defendant being at Richmond. Brigga 
v. Aythm'orth .1 2 M. & Rob. 168. 

Beclarations.] — In an action for an infringe- 
ment of a patent taken out in 1849, the defen- 
dant, in support of a plea that the invention 
was not new, gave evidence that O., who was 
<lead, had in 1846 iisetl a ]jrocess identical with 
that in the patent. On the cross-examination of 
the witnesses it appeared that, if 0. used the 


and sold the product liefore the date 
of the patent, it was only in very small quan- 
tities, and that it was not brought into general 
use ; and one of the witnesses was asked in cross- 
examination whether 0. had not sold some of the 
product to S., and said he liad. The plaintiff in 
reply called S., who gave evidence that in 1850 
or 1851, 0. sold him a small ({iiaiiTity of the pro- 
duct. and at the time of the sale said that it was 
a new article, that he did not wish it to be pub- 
licly known, and that he 'would sell him all he 
could manufacture : — Held, that evidence of 
w.luit 0. said at the time of that s^do was not 
admissible in reply, as it would not have been 
admissible in chief on an issue whether O., before 
1849, used the invention. Jliide v. Palmer. 3- 
IL .k 8. 657 ; 32 L. J., Q. B. 12« : 11 W. R. 433. 

Action for timber sold and delivered. The 
plaintiff proved that the timber was siq)pUe<.L ly 
liim, upon the order of the defendant, for finish- 
ing some houvses ; anti the tiefenco was, that the 
ht)iises belonged to .F., anti that the plaintiff had 
ctmtracted with the defendant as agent of .F. : — 
.Held, that the plainti.ff could not give, in reply, 
evidence of declarations by the defendant that 
the houses were his. because such evidence wettt 
to the verv point in (piestion between the parties. 
Dareli v. Tofter. 13 Jur. 959. 

Recall of Plaintiff 's "Witness — Common Law 
Procedure Act, 1854, s. 23.] — Where a defendantl 
who claimed to be the ow,ner of a mill, denied on 
cross-examination that he liad ever stated that 
he was tenant only, the plaintiff’ was allowed, 
under the Common Law Pj’ocediire Act, 1854 
(17 tk 18 Viet. c. 125), s. 23, to call a witness to 
prove that on a certain occasion the defendant 
had described himself as such, though the same 
witness had previously been called ancl examined. 
Sghes v. Ilaig^ 44 L. T. 57. 

Jurisdiction of Judge to allo-w further Evi- 
dence.] — A judge may at any period in a case 
allow further evidence to be called by either 
party for his own satisfaetioii, even though it is 
doubtful whether it is admissible on the request 
of the paitT desiring it as of right. Budd v. 
Bar Don, 29 W. Li. 192. 

Surprise.] — Where a party is taken by surprise 
]>y a point made against him at the hearing, the 
judge may, if he thinks right, at any stage of the 
trial allow him to produce rebutting evidence ; 
and if such permission is refused, tlie Court of 
Appeal will, in a jiroper case, permit the fresh 
evidence to be taken on the appeal. BlgArg v. 
JJtekfNrnm, 46 L. J., (7h. 289 ; 4 Oh. .D. *24 ; 35 
L. T. 679 ; 25 W. R. 89— C. A. 

In a suit for an in junction to restrain a nuisance 
caused by a chemical manufacture, the [)laintiff’s 
counsel applied at the close of Ins speech for 
liberty to adduce evidence to explain (as the 
plaintiff’s witnesses had had no opportunity 
of doing) certain evidence of the defendant’s 
witnesses as to noxious vapours arising from a 
material (asphalt) stated to be use<l in the manu- 
facture of varnish made by the plaintiff, and to 
shew that the word asphalt ” had a tlouble 
meaning ; — Held, that the evidence should be 
admitted. Ih. 

e. Summing up. 

Ruder 17 & 18 Viet, c. 125, s. 18.]— Under this 
enactment counsel who has not announced his 
intention to adduce evidence, hi consequence of 



EYIDENCE — ProdiictioJi and Admission of Evidence. 


816 


which the party who began sums up liis case, ; such ciced, against such defciidant, withotifc 
cannot be allowed afterwards to alter his mind | producing and proving such deed. Bc^rmij v. 
and adduce evidence, Barhy v. Oimley. 1 ! 2"Hi<lgw. P. C. 323. 

PI. N. 1 ; 2,") lit. J., Plx. 227 ; 2 J ur. (X.S.) 497 : ; An or«ler had been obtained to read, inter alia, 
{) W. 11. 4t)H. j tlie examinations of A. taken before the conimis- 

The right of the party who begins, to sum up si oners under C.'s ])ankruptcy ; they cannot be 
the evidence at the trial, is conlined to the case tread unless prr>ved in the cause that there were 
w])ere the judge holds that tliere is evidence to j such examinations so taken. Etuh^ v. L'uujoiul^ 
go TO the jury. //ar7//c,y v. Anvrum^ 11 Ex. 214 ; j 1 Atk. 2(>3. 

24 I.. J., tE'liu ; 1 Jur. (x.S.) o47 ; 3 W. R. 518. ; 

After the counsel for the plaintiff had com-! Objection to Beading.] — An objection to the 
mencc<l his summing up, the defeudant was I reading of d<)cumentvS, because they have not 
allowed to be called. Jlockcltjfe v. JPearee, 1 ; been proved against the })arty ol')jecting, must 
Ek k F. 300. : be made w'hen they are tenderetl ; and this rule 

The defendant's counsel, in addressing the court I is equally applicable to the case of a minor as 
a second time after calling evidence, has only a | of an adult defciidaut. StouyJifoN v. Croahie^ 
riglit to sum up that evidence on his own side, !5 Ir. Elq, R. 4rd. 
and not to comment generally on the case.! 

GUfuvd V. 2 E’. A F. 23. I Lease.] — in an action against a sheiaff for 

i negligence in not levying under a H. fa., the 


Order.] — Where, at the ti-ial of an action with 
witnesses, the kaniiiig counsel has o|)en.ed his 
case, and put in his evidence, either the leading 


defence "was, rliat the sheriff had withdrawn on 
notice from the landlord that rent wvas due. At 
the trial the landlord stated that rent wnis due, 


counsel or his junior may sum up the evidence, i V)iit on cinss-examination it appeared that the 
but so that only one counsel shall }je heard after '; exeeutiim debtor held under a lease, which was 
the evidence has been put in. v. ; not produced:— Held. that the fact of rent being 

47 L. J., Gli. 139 ; 37 L. T. 523 ; 20 W. R. 125. ; due could not be proved witlunit production of 

I the lease, and tliat the })laintiff was entitled to a 
Mistake by Judge.] — If a judge mistakes the i verdict. Ayr/?/,A//i v. (liaUls, 1 Ex. 279; 17 
evidence in summing up a case, the |»arty | L. J., Ex. 7‘S. 

comidaining should correct the misstatement at | A plaintiff deelaied upon an agreement bv the 
the time, as a mistake in a matter of fact, wiiieh i defendant tft transfer to him a''farm which he 
is no ground for a new* trial on the ground of j (the defendant) iiel< I under Lord Sydney, ‘‘upon 
misdirection. Paijnex. IhhohotiEll L. J., Ex. 341. the terms and ecuiditions of the agreement under 

which the same was held by the defendant under 
Jmrd Sydney’* : — Held, that, in support of his 
claim to tlamages for a refusai. on the defendant’s 
How proved.] — The circumstances -which are part to perforin the contract, it w'as not necessary 
necessary to make a document evidence must be | for the piaintj-ff to produce the agreement under 
proveii aliunde, and cannot be gathered from the ' which the defendant held. ]V(tU}.s LitfelL 


Where Evidence in WRiTiNa. 


<ktcument itself. />/r/,v v. Morquoi, 1 C. ck J. 
5H7 ; 1 Tyr. 4.')7 : 9 L. J. (o.S.) Ex. 153. 

in. an aetiuii for use and occupation, one of the 
])Iainti'frs witnesses, on ciHKS-exaini nation, said 
tliat lie had heard from the i)iaiiitiff’s attorney 
that there was an agreement in writing : — Held, 
that tills W'as no evidence of the existence of an 
agreement, so as to remler its production by the 
plaintiff necessary. WaUon v. Khu], 3 C. 998. 

C., having applieil for shares in a comjtany, 


11 C. B. (N.s.) 369 : 31 L. J., C. P. 100 ; 8 Jur. 
(N.S.) 744 ; 10 W. R. 192. 

Where two leases are set up, you cannot read 
one of them until you have proved possession 
under it. Ala'mung v. Leehmere. 1 Atk. 453. 

Board and Lodging.] — A witness for' the 
plaintiff, in an action for board and lodging, 
having stated that he had never heard of an 
..... . ; agreement in waiting respecting the board and 

received a letter of allotment, and thereiiiioii paid I lodging, the agreement was put into his hands, 
a (Je[)osit into 1 he banking-house of the company. | and he wns asked by the defendant whether he 
and received the following document : — “ London j had seen an agreement respecting the subject- 
a.nd Westminster Water Company; — London, ! matter of the action ; lie replied, “JS" ever before 
Ikb. 8. 1841. .Received 100/., to be placed to j 1 came into court ’* ; — Held, that the defendant, 
the account of W. C., T. D., J. P. and J. W. .For j if he wished the agreement read, must put it in 
Messrs. J(»nes, Lloytl & Co., 100/.— A. P. This | as his own evidence. AW/.s- v. J/artcood, 2 C. B 
receipt not trarisferrable. The party to whom | 995 ; 15 L. J., C. P. 207. 
tlicse shares are allotted is requested to attend j 

iiumediateiy at the oMiees of the company. No. 7, 1 Bills of Exchange.] — In an action by indorsee 
Ht. Martin's-lane, Trafalgar-square, with this | of a bill against acceptor, he pleaded "only new 
reccipL to sign the^ parliamentary contract, j matter by w'ay of confession and avoidance, but 
when the receipt will be exchanged for the ; failed to establish the matter of avoidance : 


shares”: — Field, in an action brought by C. 
against one of the directors to recover his dejiosit, 
in consequence i.>f the company abandoning the 
scheme, that he was bound to protluce the letter 
of allotment, as it shew'ed the terms of the 
contract on which the money had been paid. 
('la Hie Y. Chigdhi, 1 Ex. 26 16 L. J., Ex. 246. 
Affirioed 4 Ex. 403 — Ex. Ch. 

A plaintiff claiming under a deed, not stated 
])articulaiiy by him, and not jiarticularly ami 
exjfficitly admitted by the defendant, cannot he , 
entitled to a judgment or decree founded upon i, 


Held, that the plaintiff' could not recover interest 
upon the bill from the date of its maturity, as 
stated ill the declaration, without producing it. 
iluUoti V. Ward. 15 Q. B. 2() ; 19 L. J., Q. B. 293. 

In an action t(.) recover the amount of a cheque, 
w'here the defendant does not deny giving the 
cheque, but jffeads that it was "given for a 
gambling transaction, the plaintiff ts not bound 
to make it part of his case, nor to produce it for 
the purpose cj the defendant gi ving it in evidence, 
unless he has received notice to produce it. 
lleca\sx. (himhell^ 5 N. A M. 433 : 1 .H, k W. 567. 
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Where an account for .ffoods sold is settled, I 
.and the party gives a Idli^ of exchange for the 
.ainonnt, in an action on. it the part}' cannot 
go into evidence to iinpc‘ach the charges in the 
account. v. Whalleij, 1 Es]), 59 ; and see 

Bdcon V. (liestwtj, 1 Stark. 192. 

Other Contracts. — In an actioti for the price of 
.goods, siip]died under a writteti contract which 
referred for the terms of ]>ayinent to an arran.ge- 
inent in wilting, which could not he produced for 
want of bei]]g stamped : — Held, that the plaintiff , 
-conkl not ji'ocovor, as lie could not prove the terms j 
■of payimmt. TJpIay v. Alroeh, 4 El. ck Bi. (hiO ; i 
24 li, 4., Q. B. ()S ; 1 Jur. (x.s.) 498. i 

in ah action for contrilaition or for money paid | 
upon a written contract, there hein.g evidence of I 
4in authority to the ]»]aiiititf to enter into it on | 
the part of the defendant, and of tlie work being j 
■done under it, and the nioiiey jiaid ; it is not i 
.necessary for the plaintiff to put in the contract, i 
at ail events if there is evidence of the defendant i 
being informed of and not ctbjeetitig to the 
.amount, (liappcll v. Abw//, 9 11, k Xt 145 : ‘SO 
L. J., Ex. 24 ; 5 L. T. 278 8 Wh IL 17. 

A notice to determine an agreement may be 
received in evidence, rhotiirh tlie agreement has 
.not been put in, where such notice has been; 
*acte<l on by both parties. Mr//, w Annrtf, 1 E. i 
■A E. 89. ' ' i 

Practice.] — If counsel, in openiri.g for the 
jilaintiff, reads a letter of the dcferidant's, merely 

introductory to the ]ilaiiitiffs ease, the letter 
is not to be considered as given in evidence by 
■the plaintiff, but must afterwards },)e proved by 
the defendant as part of his own case, if he 
means to rely upon it. Aliter, if the }ilaiiitiffs 
•counsel reads it as part of tlie ])laintiif's case. 
If7///V V. JDtjsmi, 1 .Stark. 164. | 

Whole must be read,]— At the trial of a cause, | 
if the party who offers in evidence a paragra]‘)h ! 
.from a book or a- paper reads but a portion of it, | 
the o[)posite party may insist on the whole being 
reail as the evidence of the party producing it"; 
but if the op]>osite '})arty means to rely on any- 
thing else in the same book or paper relating to 
the subject-matter he must lait it in evidence ; 
bimself. JJarl)!/ v. Om^eltnp 1 H. k X. 1 : 25 
L. J., Ex. 227 2 Jur. (x.s.) 497 : 4 W. R. 46:1 
„See also (Ooltp v. Jfu(jltp.s\ R. k M. 122. 

At law. a jiarty }>roilucing a letter or otlier 
•doeument in evidence, cannot use it partially, 
but makes tlie whole evidence. JSoa pdmati v. 
JarJiKon, 2 Ball k B. :j86. 

If the entire of a corres].)oiidence be not pro- 
■dueed, nf> reliance ought to be placed upon 
•detachctl parts of it. v. iJau, 2 

Ball k B. 120. 

if a party uses a document as evidence in a 
■ctairt of justice, the whole of it will be eYi<lencc 
against him on a subsequent occasion. Ilamil- 
.iim V, Patten, 1 Ir. Eq. R. 841. 

I n. ;i, suit by tlie assignees of an uncertificated 
bankiaq)!, for the recovery of property fraudu- 
,'ieiitiy delivered liy liim to the defendants, the 
plaintiffs read the examination of one of the 
ilefendants taken before the commissioners on 
the first day, but declined to read the examina- 
tion faken on (he second day: ruled that the 
whole must be read. A plaintiff cannot read the 
•cross-exaniiiiatiuii of one of the defendant’s 
witnesses, if the defendant declines to read the 
•examination in chief. The evidence of a bank- 


( rupt, which, in one resjiect, is in his own favour, 
I but in another respect against himself, is receiv- 
I able. Smith v. Biggi>\ 5 Sim. 891. 

A piaintifE may* give in evidence answers to 
interrogatories exhibited by the defendant in 
the cause ; but if he does so, he cannot object 
that some of them are not evidence, on account 
of their ap]>earing to state the conteiit.s of written 
j papers. MPutare v. Lauard, 1 R. k M. 203. 
ikdh 1 Car. & P.606. 

i Admissions in Pleadings.] — Bill setting forth 
I a settlement, and to compel the execution of it 
i by defendant, a trustee ; defendant by answer, 
said that he believed there was such a deed as in 
the said bill is set forth. At the hearing, }>lam- 
tiff would have read this (lec<i, though not 
proved, supposing it to have been confe.ssed 
by the answer ; but the court would not jjermit 
it, because the confessing went no farther than 
what was set forth in the bill, and would not 
waiTant the rea<ding of the <leed produced, 
though it had such clauses in it. Anon. 2 Vent. 
:861." 

A w'ill admitted in answer under which defen- 
dant claims, and where nothing turns on it, may 
be read from the bill, although the answer refers 
to the will for certainty, Owen v. Jones, 2 
Anstr. 505. 

A document which is stated in the bill, and 
which the answer admits and refers to, cannot 
be read from the bill at the hearing, but must be 
produced. (Ow v. AlJinghani, Jac, :839. 

An admission in an answer of a document as 
stated in tlie bill, qualified by a reference to the 
document itself for gi-eater certainty, will not 
authorise the reading of the document from the 
bill. Bowling v. Legh, 9 Ir. Eq. R. ilZ; ‘S 
Jo. & Lat. 716. 

An admission in the answer that the defen- 
dant's solicitor wrote a letter “to some such 
effect as that in bill stated ; but for certainty as 
to the contents thereof, the defendant begs leave 
to refoi- thereto, when produced and proved,” 
docs not authorise the plaintiff to read the 
passage in the bill referred to, in order to shew 
what were the contents of that letter. JCent v. 
Itohevts, 8 Ir. Eq. R. 279. 

A deed mentioned in the answer of a defendant 
is admissible in evi<lence on a motion for decree 
against such defendant, without notice of his 
intention to use it. Sernble. Consun^ v, Vaseg, 
9 Hare (App.) xxxi. 

The usual reference in a bill to a document 
itself, part of which alone is stated, tioes not 
entitle the plaintiff, on tlemurrer, to read the 
})ai*ts of the document which are not set out. 
llarmer v. Gooding, 8 He G. k )Sm. 407 ; 13 Jur. 
400. 

Deed set out in a defendant’s answer made evi- 
dence for the plaintiff generally. Att.-Gen. v. 
Iligliam, 2 Y. k Coll. C. C. 0‘M.. 

Document not identified.] — The biU 

stated a deed which was admitted by answer. 
On hearing on bill and aTiswer, the plaintiff 
offered to rea<l a deed corresponding with that 
stated in the bill, but which had not been identi- 
fied with it : — Held, that it could not be read. 
Ilughes Y. Cowley, 0 Ir. Eq. R. 588. 

Onus of producing Document.] — ^AVhere a party 
has made out and closed a priina facie case, in 
doing which it does not appear that there was 
any written agreement, the other side cannot, 
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when they tro into their case, ana shew that 
there was a written agreement, throw upon the 
tirst ])art'y the on us ot! producing that agreement. 

V. PitdMou' {IffJKihittmtd) 4 B. cV: Ad. 218 ; 
1 K .V' M. i) : 2 L. J., M. C. 15. , 

Production at the Hearing,] — If a pjlaintitf has 
proved a document in a defendant's possession, 
the iarter must produce it at the hearing, 
aithongii he has not been served witli an or<ier 
to that effect. Ii7nv/^ v. Graham, 7 Sim. 61. 

Defendant proved a deed in the eause, and 
referred to it in )us deposition. Plaintiff cannot 
compel him to prixliice the deed at the hearing, 
the reference thereto not making it part of his 
deposition. Jlodxon v. Warrinafon (ParT). 6 
P. W. d4. 

Document produced by a party, as evidence in 
his behalf, must he accompanied with proof 
of the custo<}y whence he derived if, to satisfy 
court of its authenticity : otherwise it will not 
be permitted to be rernh Randolph v. Gordon, 
r> Price 612 ; 1<) It. 11. 638. 

In a suit to lustrain the sale of ])irated copies 
of a priiit, where the answer did not sug^gest that 
the prints complained of were not pirated copies, 
a tiecree was made, under the ])at“ticnlar circum- 
stance's, though the })rints which had been exhi- 
bited to the witness who pioveil the offence were 
not produced at the liearing. Inhere the plain- 
tiff is entitled to have the Injunction made 
perpetual, the defendant will have to pay the 
costs of the suit, however trivial the subject 
matter of the suit may be, if he did not, after the 
injunction was ginnted, tender the costs up to 
that time. Fradella v. Weller, 2 liuss. & M. 
247. 

It is the duty of the parties to have in court at 
the hearing the originals of all material tlocu- 
ments in the cause.' Gallemore v. GUI, 2 Jar. 
(N.S,) 1178. 

A documeiit was made an exhibit in the cause, 
but not ]>roduced at the hearing. The signature 
, to it and the contents of it were adinitteil by the 
answer: — Held, that it need not be produced at 
the hearing. v, ^^mlth, 26 L. J., Ch. S : 

4 W. 11. 660. 


8. XOTTCE TO PeODUCE DOCUMENTS. j 

iSW' Disco VEiiv. ! 

a. Wiien Necessary. j 

Purpose.] — The principle on whieli notice to j 

produce a document is required ]jy law, is, merely i 
to give a sufficient opportunity to the opposite | 
party to have the document in court to produce | 
if he likes, and so secure the best evidence of ' 
its contents, and, if lie dues not, to enable his j 
a<lversary to give secondaiT evidence. Itwyer v. ! 
Collhm, 7 Ex. 686 ; 21 L. J.. Ex. 225 ; 16 Jur. i 
566. ' I 

Thereftire, wliere a party to a suit, or his I 
attorney, has a document with liiin in court, he 
may be called on to produce it without previous 
notice, and, in the event of his refusing, the 
opposite party may give secondary evidence. Ih. 

As Proof of Handwriting.]— Ill an action on 
a bill against the acceptor, the acceptance was I 
traveled. No evidence was offered by the 1 
plaintiff on this point, but the bill and aletter ; 
were produceti at the trial, in accordance with a 
notice by the defendant to produce, in which 
‘ notice the bill was described as the bill accepted 


by the defendant, and the letter as lieing a letter 
of the defemlant’s : — Ileith that as the jury }ia<i 
an opportunity of comparing the handwriting if 
they had thought it necessary, there was some 
evidence of the defendant's hamlwriiing. Srard 
V, Jaelmut^ 24 W. K. 156. 

Action on Bill of Exchange.] — In an action by 
drawer against acceptor of a lali of exchango 
he pleaded that, at ilie time (»f the acGe])tance, 
he was a bankrupt, and indebted ttt the plaint iff 
in a certain sum, which debi was provaldc by the 
plaiiitiff under the ffat, and was barred by the 
defendant's certiffcate, since obtained : and Unit 
tlie del'emlant accepted tlie bill as part pnynumt 
of the debt due to the plaintiff, in consideration 
that the }daintiff woiihl ]>rove his debt under the 
ffat. Keplication. tliat defendant <lid not accept 
the bill ]jy way of part paynierit of any debt 
provable tinder the ffat ; — Held, that the defen- 
dant cfudd not give secondary evidence of the 
bill to show that it was accepted umler the cir- 
cumstances alleged, without a notice to produce. 
(xoodeird v. Armour, 3 Cl. ik D. 2<)(> : 3 Q. B. 656 • 
12 L. J., Q. B. rxl 

In an action on a hill of exchange, where the 
onh' issue was, that the accei)tance was t)btained 
by fraud ami covin, tiie defendant cannot coni] el 
the plaintiff to produce the hill in support of the 
plea, unless he has given a notice t<-) produce. 
Lawrowr v. Clarify 8 D. k L. 87 : 14 M. k W. 
250 ; 15 L. J., Ex. 40. 

An examined copy of a lettei’ containing notice' 
of the dishonour of a bill, which is not produced, 
nor the subject-matter of action, is not admissible- 
without notice to produce the letter sent. 
Lanauze v. Puhnvr, H. k H. 31 : 31 E. E. 706. 

But where norice of the dishonour of a bill 
of exchange has been given in writing, it is not 
necessary t<) give a notice to }>roduce that 
writing to let in parol evidence of its contents^ 
Siva-hi V. Lew\.s. 2 0. M. k E. 261 ; 4 D. II 0.. 
261 ; I Gale. 182 ; 5 Tyr. 668 ; 4 L. J., Ex. 246.. 

Cheque.] — Assumpsit against drawer of a. 
cheque. Elea, that the amount was illegally 
won at play and issue thereon. Unless notice' 
has been given to produce the cheque, plaintiff 
is not liuund to produce it. lleover v. Gamhh^. 
5 N. k M. 133. 

Proof of Possession.] — Proof, that an instru- 
ment is ill the hands of the opposite party, does, 
not amount to a notice to produce tlie instrimienff. 
so as to authorise the court to leceive secondary 
evidence of the contents. Kniglit v. Waterford 
(^MampUr), 4 Y. k C, 283 ; 10 L. J., Ex. Eq.*57. 

Where a letter is proved to have come into- 
the opposite party’s possession, a copy may be 
read against him, without notice to produce," kc., 
as, if it is not a true copy, he has the means of 
contradicting it in his own hands. IjUuo v. 
Loeliirood, 2 Moll. 321. 

Eor which Trover is brought. — Tn trover for a 
written instrument, it is not necessary to give the 
defendant notice to ])roduce it. Scott v. Joucu.^ 
4 Taunt. 865 ; 14 E. E. 686. 

As the nature of the action gives sufficient 
notice to the defendant of the subject of inquiry, 
to prepare himself to produce it, if necessarv, for 
his defence. IIoio v. JIall, 14 East, 274* : 12 
E. E. 515. 

_ The plaintiff may prove the nature and descrip- 
tion of the document by secondary evidence.. 


'/ ' ’ ' “"lir if : 


^^^fcndant oiTers tf> pi’oduee it. | whom the assignment is made, for the purpose 
n fiitehefid y. Scott, 1 M. liof). 2. i of giving notice to such third person, prepares 


III trover for the certificate of a ship’s registry, 
the (‘eii'ilicate may be proreti by the j_)rodiiction 
of the registry from which it w’as copied, though 
no notice has been given to produce the certifi- 
cate itself. Ihivlwr v. Jarcutt, ?> ])Os. l\ 143, 


ot giving notice to siicn tmrd person, prepares 
two notices at the same time, whicli he signs, 
ami serves one of them on such person ; if an 
action Is afterwards brought by the . assignee, 
he can give that notice in evidence wliich be* 
retained, without notice to produce tliat sm’ved. 


ISotice to produce a written demand of a thing i on the other })ersoii. Surtccf( v. Huhlanl, 4 Esi).. 
for which trover is brougiir, is nnnecessarv. | 203 ; 0 K. E. 8n3. 

Jldminond \\]Harc,?yc‘ckc S. T., per j 

Bavlcy ill (Jomrnjj. li B. (.1. 3!)4 ; 9 D. | stolen letter.]— An iudictment allesoil that 

y. 4,)<) ; ,> L. J. (O.S.) Iv. 1>. l.->2 ; 30 E. Iu3(>0. ; the prisoner, being in the employ of the Post- 
ytn a<yion against a carrier for the non- j office, stole a post-letter: tt) wii a iiost-letter- 
den very or written, in.struments, it is not j directed and addressed as follows (sotting out 
necessary to prove a notice to him to produce | the address), which contained property At the 
tliem, betore giving parol eyulciice of their trial, aovitness having depo.sed that he employed 
coiiteurs. JoUetj v. JiUflor, 1 Camp, 143. ! a man to post a letter containing the property 

. ! in qiie.stion : — Held, that he might be asked how 

Notice hung up in Office or affixed to Free- that letter was addres.sed, altliough no notice to 
hoitt.j in an action against a carrier, where j produce the letter hatl been giveiu Ilcq. x. CIv1h\. 
rile ({iiestum whetheiM he g() 0 {ls are rightfully 1 3 Jur. (N.S.) 698. 

detained by him in satisfaction of a general lien, i 

''i 2^otice to pay.]-A. w'as surety for E., and 

^ n! t r f himself lo'pay to C. the balance of an 

Mm nr f r'r I acecount bctw'een P>. and C. wdthin tlie space of 

notice It f? Micli general hen, but the months after .notice. In an action by C. 

foe or 7 '^ ’ 1 evidence of such notice cannot 

1 r 1 ^ '>'-^^>ybo given wdthout proof of the usual notice tc 

\ 1 ^ 7 ; P^‘«luce. Grace v. IFarc, 2 Stark. 174. 

xUirer, it the notice is tixet 1. to the treehold. IIj. \ 


Conflicting Wills.] — In ejectment by the heir ’ 
of A., the defendant set up a will of A.', whereby j 
he devised all his property in fee to B., through j 
whom the defendant ciaimed. One of the! 
attesting witnesses stated that he had prepared ! 
this w’ill: that a fortnight afteiwvai'ds he pre- i 
pared another will for^A., wliich xV. executed 
and ilelivered to him, and which the witness, 
upon xV.’s death, delivered to 1>. No notice to 
produce thclast-inentiunGd iusti-unieiit had been 
given : — Held, that the plaintifl s counsel could 
not ask the witness whether, at the time of 
executing^ the instrument, A. declared it to be 
his last will : and if so, wiiether it w'as attested 
by three witne.sses. Doc d. PMJltihs v. J/c/vv'.v, 

4 X. <k; M, 598 ; 3 A. E. 46 ; 1 PI. W. 226. 

Broker’s Card.]— A defendant's card, siiewn'ng 
that he acted in the character of a ship-broker, 
cannot be given in evidence, unless it can be 
proved to have been given to the witness by the 
defendant himself. A notice should be given 
him to ]n'()duce his cards, and one of them 
should be proved as a copy, or parol evidence 
given of the contents. Clark v. Copp, i Oar. P. 
199. 

Copies.] — .If a plaintiffs attorney, previously 
to bringing an action for a distress under th*e 
warrant of a magistrate, makes out two papers 
precisely similar, })urporting to lie demands of a 
copy of the wnn-ant [uirsuant to 24 Geo. 2, c. 44. 
s. 6, and signs both for bis client, and then 
delivers one to the defendant, the other will be 
sufficient cvideucc at the trial. Joru v. Orchard, 

2 Bos. P. 39 ; 5 E. E. 537. 

Where a notice has been given to a party to 
protluee an instrument, of wiiich at the same 
time another copy was made, it may be given in 
evideiu'c without notice to produce that in the 
other party's possession, (rotlleh v. Danrcr,s‘, 1 
?Espv;455A':.;V 

Where an assignment has been executed of 
property due by a third person, and tlie party to 


notice to quit.] — A wnitten notice to quit may 
be prove<l by production of a copy, though no- 
notice has been given to produce the original. 
Doe d. Dlcwhtff v. Sonterton, 7 Q, B. 58 ; 14 L. J.,, 
(), B. 210 : 9 Jur. 775. 

Attorney’s Bills.] — On the trial of an action 
for an attorney’s bill, it is not necessary to prove 
a notice to protluce the bill delivered befoi’o action 
brought ; it is sufficient t(.) give an examined copy 
in evidence. Coll icq v. Trcwcck, 9 1). & E. 456'; 
6 B. i: C. 394 ; 5 L. J. (O.S.) K. B. 132 : 30 E.E.. 
366. S. P., Andcruoa v. Jlay, 2 Bos. <S; P. 237 
3 Esi[). 167 ; Dlnllij^ifo/t v. Chaise, 2 Camp. 110. 

Policy of Insurance. — On an indictment for 
arson on the prosecution of an insurance com- 
pany, their books are not evidence of the- 
insiii'ance without notice to produce the ])oiicy, 
llcorv. Doran, 1 Esp. 127. 

b. Proof of Identity or Character of 
Document. 

Question for Judge.] — A dociiment being 
called for under a notice to produce, and such a 
document being produced, and it being alleged 
that it wars not the document in (piestion, the- 
judge ruled that he must decide wdrether it wars- 
so Iieforc he w'ould rule as to the admissibility 
of secondary evidence. Drondr v. IIohhK, I 
E. (JcF, 612.' 

In an action for libel, the plaintiff, in order' 
to prove its publication, tendered, secondaiy 
evidence of the contents of a letter -written by 
the defendant. On the part of the defendant a 
document waas produced as the original : — Held, 
that the judge wars at that stage of the cause- 
bound to hear the evidence on both sides, and 
to decide wdiether the document oflered w'as 
the original or not ; and that, if it wars, the 
secondary evidence was inadmissible. Doyle v, 
WKwma/i, H Ex. 360 ; 3 C. L. E. 1071 ; 24 L. J.,- 
Ex. 284 ; 1 Jirr. (K,S.) 894 ; 3 W. E. 577. 



c. $*orm of K'otice, 

Title.] — In an action by '' A. and B., as 
assi,^nt‘cs ot C. t\ E.“ a notice to produce a doeu- 
nicnr entitled '•* A. and B., assignees of C. and 1). 
r. EJ’ is insufficient, although A', and B. are, in 
fact, tiie assignees of 0. and 1). Harceif y. JAo*- 
ijau^ 2 Starlv. 17. 

Boeuments—'How specified.] — A notice to pro- 
duce. served by the defendants on the plaintiffis, 
giving Them notice to pro<iiice all letters written 
to and received by you between 1887 and 1841, 
both ijjclusivc, by and from the defendants or 
either <kf them, during the time aforesaid, or by 
■<i>r to any person on their oj’ your behalf respec- 
tively." is gfiod. and is not too general, althougli 
it does not specify the date of each particiiiar 
letter. Jltirria v. Car. M. 29. S. C. 

noin, J/orrlv v. Ilauacr, 2 M. lV; Bob. 392. 

So a notice to produce “all and every letters 
written by the phiintitf to t]ie(lefendaiit relating 
to tlie matters in dispute in tlie action," is sxifii- 
cient to let iii secojidary evidence of a particular 
letter, though it does not specify the date of such 
letter. Jarahv. Let\ 2 IM. tC Ho]>. 33. 

In an action for work and labour, a notice to 
produce 'Sail accounts relating lo the matters in 
question in this cause," is sufficient to let in 
secoiuiai’Y evidence of an accomit of work done, 
given by the plaintiif to the defendant, Avithout 
specifying it hy date or otlioiwise. Rotjen v. 
>CuHt{(}icc, 2 M. A Hob. 179. 

111 . o]‘der to let in secondary evidence of a letter, 
the notice to produce must specify the letter 
intended ; a notice to produce “all letters, papers, 
4md (iocumeuts, touehiiig or concerning the biU 
A'lf exchange mentioned in the <leclaration, and 
the debt sought to he recovered,” is too general. 
Rm/ire v. Z///q/, H. ck j\i. 3-11. 8. F., Jo/ws y. 

JJdfrard,s\ M'Clel. A Y. 139. 

Ncttice to produce a letter which refers to an 
inclosed account is sufficient to entitle the sender 
to give secondary evnlcnce of tlie inclosed 
.account if it is not produced. Enffall v. Dnwe. 
iJ W. H. r,3(). 

d. Service of Notice. 

Time of.] — If a defendant four days before the 
trial is served with a notice to produce certain of 
the jilaintilf’s letters to him, it is sufficient, 
althcjugh it was objecte<l tliat the defendant was 
a foreigner, and had only been in Eiiglainl since 
the time the letters were received by him, and 
that thcrefure he iniglit have left them abroad. 
Jj rabble v. JJtmuer, 1 Car. A F. 188 ; H. A M. 17. 

A <lefendant Avas served four ilays before the 
trial with a tiotice to produce cci'tain letters 
AATittcn by him to his partner in New South 
Wales. The action was commencetl in 1832, and 
proceeding.s had taken place in chancery also, in 
res[)ecr of the subject-matter of the letters 
Held, that they must be presumed to havx^ been 
sent back from New South Wales, and that the 
notice AA*as, therefore, sufficient to let in secondary 
evidence. Stunje v. Bueluuian^ 2 F. A i), 573^ 
10 A. A E. 598 : 2 M. A Hob. 90 : 8 L. J., Q. B. 272. 

.In an ejectment trial at Liverpool, notice to 
produce a tleed of feoffment Avas given to the ^ 
‘defendant on the commission-day of the assizes, i 
.and the trial took place fourteen days after. The j 
judge having held this to be sufficient notice to j 
let in secondary evidence, the court refused ‘ 
•to disturb the jailing. Roe d. Romla nd^ion y, ; 


; Wahucriqht, 5 A. A E. 520 ; 2 H. A W. 391 ; 1 

I N. A F. S ; 0 L. d., K. B. 35. 

. If a foj’ge( I dee( I is in tlie possession of a prisonei' 
; Avho is imlictcd for foj'ging it, tbe prosecutor is 
I not entitled to give sec(,)iidary evidence of its 
I contents, niiless he has, a reasomdde time hefm'e 
; the commeiK'emeiit of the assizes, given the 
I prisoner notice to produce it ; and a notice given 
; to the prisoner during the assizes is too late ; but 
i if the prisoner has said that he lias dcstroye<l the 
I deed, no notice to jiroduce it Avill lie necessary. 
Rete Y. ]£au:nrtli. 4 Oar. A F. 254. 

A pirisoner tried at the assizes for ai'son, on 
Wctlnesday, the 2()th of Mareli, aa^is. on i^fonday, 
tlie 18th, served at the prison Avith a notice to 
produce a policy of insin-ance. The commission- 
day Avas Friday, tlie 15rh, and the prisoners 
home Avas ten miles from tlie assize town : — 

1 Held, that the notice Avas served too late. Re,r 
j A". ' KlUeoudu\ 5 Car. A F. 522 : 1 M. A Hob. 

! 260. ' , . . „ 
j Notice to ])ro<iuce policies of insumnee, served 
I on the prisojicr's attorney on Tuesday evening, 

I the })risoner then in IMaidsloiie, the policies being 
j twent}’ miles off, ami the trial taking ])lace on 
j Thursday, is sufficient. iOv/. v. Barber. 1 F. AF, 

; 316. 

; Notice to })roducc an agreement, served upon 
■the defendaTit's attoriiey at live o'clock on the 
; coinmissi<m-(lay of the assizes, is too late, the 
j attorney hnviiig then loft home for the assize 
I town, Avhich was nine miles distant from his 
office, and the opposite party refusing to furnish 
him Avith a conveyance, ihorqe y " Them am ti^ 
4 D. F. C. 6.“>6. 

A cause Avas tried at the assizes mi Monday, 
the eommi.ssioii-day being on the Thursday 
before. A paper Avas called for under a notice to 
pniduce, Aviiich Avas served on the Saturday 
before the trial. Tlie attorneys on Avhom the 
notice to t>rodrice Avas served, and also the party 
who Avas their client, lii’cd in the assize town : — 
Held, that the service of the notice to pioduce 
Avas not too late, and that the question in such 
^ cases is. Avhetlier, uiider all the circiimstnnces, 

; leas^maltle notice has been given. Firhut v. 

; Fda'ffvdfi, 9 (?ar. A F. 478. 

A notice to produce sei'ved on the defendant’s 
, attorney jit his residence, twenty miles ITcm the 
: place of trial, at 8 }).ni. on tlie night before the 
. ti'ial : the defemlaiit rcsiditig in tiie same town 
! Avitli the attorney, hut not at liomeon thateven- 
I ing until twelve o'clock, is too late. Howard v. 

. Willhimr. 9 M. A AV. 725: 1 D. (X.S.) 877; 11 
i L. Ex. 279 : 6 Jur. 585. 

i A cause at the sittings at nisi prius was called 
I on upon I’lmrsday, the 4th February, and the 
I plaintiffs case Avas closed on that <lay*at 4 p.m. ; 

; the case was then adjourned to Fiiday, the 5th 
I of February at 10 a.m. All the "{larties lived in 
i town, and in the eAxning of llie4tli ol: Fobi-iiary, 

! before 9 ii.m.. a notice to produce a letter of the 
; defendant to the plaintiff served on tlie plaintiff s 
’ attorney, is served in time. tSlarm v. Jetfree. 2 
Car. A K. 442. 

Service of a notice on tlieattorney in the cause 
on the day hefoi-e the trial, and a,t a liistance from 
the place of business, is bad. Ilafjhea y . Jhidd. 
8 II. F. 0. 315: 4 Jur. 150. 

Service of a mttice to iiroduce on a Sundav, is 
bad. Ih, ' ' 

A notice to ])roduce, in a town cause, served 
the evening before the trial, at the j'esidence of 
the attorney, too late for the attorney to com- 
municate AA’ith his client, is Jiot in time, so as to 
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let hi secondary evidence. Jhnjiw v. I fa r it if I nineteen miles from the assize town : — Held, that 
M. _Rob. 8h. ! this service was too late. Jlai^ffvaf \\ FotlioujilL 

A notice to})ro(hicL: a tmdesinairs books, served i 5 Car. & P. BOB. 
npon the plaiutitfs nttr.rneyat seven o'clock of ; 

the evenin';!: |)reviously to the trial, is too late. I Place of Service.] — A Tioticcto produce a letter- 
V. MtnTdith, 4 i). i\ 0. OriS. > at the Hertford spring' assizes, 1848, served oun 

A notice to ])rod lice served on a defendant in ! the Brd of February, 1848, on the defendant iib 
London on a Sat un lav, the cause being tried, on | Loinlon, his firm having no place of business^ 


the following Monday, is too late. 
Jtnhrrh\ 5 Gar. A F. BU4. 


Jfou/icman v. 


there, does not entitle the plauitiff to give 
secondary evidence of tlie contents of the letter. 


In a town cause a notice to produce a ]iaper in \ Ehrimt^penjer v. Andemm, B Ex. 148 ; 18 L. J., 
the luiiuls of: the oppfrsito attorney was served at I Ex. 182. 

8 ]j.ni. on the evening bofo3‘e the ti'ial, at his j In a town cause, a service of a notice to produce 
oflice. on one <tf his clerk';, who had the manage - 1 by putting the notice into the letter-box at tlie 
men} of the cause: — Held, that the service was | oilice of the attorney in .Londori, on the evening 
not too late, and the papoi' not being produced, I before the trial, is ik ) t a good service. LainTnee 


;ondarv e^'idence was given of its 


(fihhuns V. Poa'elL Car. A 1*. dB-l. S. l\. L(uif\. | L, J., Ex. 40. 


V. dlarlo H. 1- ' U M. cV: W. ihHi ; 15 


Jhift, Car. & 'M. 451 ; J/pt/rirli v. iVooth, Car. & 


If a party to a cause is abroad, but emjloysan 
attorney to conduct it, he will i)e ]>resurned to 


A notice to produce a letter frrnn defemlant to i luive left in the liaiuls of that attorney all papers 
[ilaintiif was served on jdtiinrijfs attorney at a ^ material to the cause. Jh’f/ait v, Wag^daf, 8« 
(iuarter betoro nine on the night before the trial, i D, eSc il. 208 : 5 B. tV: C. 814. >8. C„ 11. & M. 820 
It related to the [)r()mi.ssory note, the su].)ject of ; 2 Car. k F. 120. 

the actioti, in answer to a letter from plaintiff to j Notice to produce a letter relating to the- 
defendaiit : — Held, that the notice was served too I matters in dispute, served on the attorney of the 
late. Ilo/f V. Jlic/T, 0 Cai*. <S: F. IlH. ; party on the evening next but one before the- 

; trial, is sufficient to let in secondary evi<leiice 
Where previous Inspection.]— In an action on I of the contents, though the party was out of 
a bond, which has been seen by the defendant’s England. Ifj. 
attorney some time before the trial, and a copy 

of it furnished to the o{)posite party under aj On whom.] — A notice to produce served on the- 
ju(,lge‘s order, notice t') him tu pi'oducc the bond | party himself a week before the trial is in suffi- 
served before the trial is sufficient to let in | cient time, although he has einplo.yed an attorney 
secouclarv evidence of its contents. Lloijd v. i in the cause. Ijfuifhes v. Bndd, 8 D. F. C. 815 y. 
Ahstyn, 10 M, W. 478 ; 2 I). (N.s.) 475; 12i4Jur. 150. 

L. J. Ex. 1 ; 5 Jur. 704. j If a notice to produce has been duly served on 

I a party in the cause, that is not invalitlared by a 
At great Bistance.] — A notice t('> ])roduce | subsequent bad service of notice on the attorney, 
letters in the eoimtrv. served in London on the 1 Ih. 


day of the trial in London, is too late. Coomlii 
V. JJrlmd and Ktrfcr Jhj.. i F. cS: F. 20i>. 


It is not necessary in penal actions to givm 
notice to the <lefendant himself to produce pa])ers : 


Notice served on the attorney at nine o'clock notice to his agejit or attorney is sufficient., 
on Saturday night to produce papers at a trial in | O/fov v. Wintrr, 3 Teiin Kep. 800. 

London on Wednesday, liis client being absent i Where the attorney in a cause has been changed, 
in Scotland at the time, is too late. v. A/mvo/. i a notice to produce (served before the change^ 


( I7,svvc/;ifc.s',s'), 8 Car. F. 10 : M. «.H: M. 00. 


I on the first attorney is sufficient to call foi* pro- 


A notice to produce deeds was served on the ductiori of the paper on the trial without fresh 
defcndaiifs attorney in Essex on Saturday, the service on the second attorney. JJoed. Jfarfiny.. 
commission-day of the assizes being Monday ; MaHia, 1 M. k Hob. 242. 

the attorney went to London and fetched them. Service of notice to produce on an attorney who 
A notice was served on the Monday evening to had served a notice on behalf of a prisoner as to- 
produce another <leed. The attorney stated that an application to bail him upon the cliai’ge, is. 
he had been to town to fetch the deeds ; and if sufficient. Ifetj. v. Jioutdier. 1 F. F. 481). 
tlie })iaintitl' would pay the expenses of semling A notice to produce a tlocumcnt delivered to an 
for this from town, where it was, it should be attorney, suggested to be the prisoners atlorney, 
had. No offer to pay was made, and tlie trial is not (in the absence of evidence that he was so) 
was on T'hiirsday : — Held, that, under these cir- a valid notice, so as to enable secondary evidence 
cnmstaiices, the plainti-ff was not entitlcrl to give to be given ; and the attorney was not alloweil 
secoiKlary evidence of tlie last-mentioned deed, to bo asked whether he had shewn the notice to- 
I)op <1. Curtifi V. Spitfy, 8 B. Ad. 182 : 1 la. J., his client. Itrg. v. Bmonham, 1 F. k F, 880. 

K. B. 88. Service on a i>risoner in gaol is sufficient. AVy/, 

A notice to pi'oduce a letter from Yicnna, served v. Rohiuiam, 5 Cox, C. C. 188. 
t)U the 7tli Juiie, at a trial in London, wiiicli took 

place on tlie 11th June, is too short, and the Objection to Time of Service removed.] — 
defendant was therefore not bound to produce the Whore none of the parties lived in the assize 
letter. Loihcl v. Stra/apfer, 15 L. T 720. town, the plaintiff’s attorney served the defen- 

Notice to produce must be served before the dant’s attorney, in the assize town, on the com- 
coniinission-day on jiarties living out of the assize mission-day, "with notice to produce a paper, ami 


Triat v. Jo/umon, 1 M. cV: Rob. 250. 


offered the expenses of going to fetch it. Tiie 


A cause came on, to be tried at assizes on a defendant’s attorney said that that was of no 
Wednesday morning. On the ])rcvious Monday use, as the paper was not in existence : — Held, 
evening, tlefeiidant’s attorney, being at the assize that the plaintiff on the trial might give secondary 
town, was served with, notice to produce a book, evidence of the contents of the paper, as the 
wiiicii would probably be at his office, wiiich w'as statement of the defendant’s attorney, that the • 
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paper was not ill existence?, got rid of any objec- ^manager of the company, who acied for the 
tion as to the lateness of the service of the notice pUrectoi's : — Held, sufficient. JO‘J? v. Franch'^ i) 
to produce. Fo,s'frt‘ v. Pointer, 9 Gar, k P. T18. j Car. k F. <>0. 

Second Trial.]— When a new trial is gmnted, 1 Stakeholder.]— Sccondurv ovi<lciico of a docu- 
iioticcs to produce, Sfiven for the fir.st trial, are j niejit, to prodnee whicli notice has hoeii given, is 
.avaiiablo on the second trial. Jlope v. liea^on. i iiot admissible, where the doeunient is hold by a 
17 Q. B. 509 ; 2 L. M. k F. 593 : 21 L. J., Q. B. : ■'itakcholder, between the jiai’ty in the cause and 
.25 Jur. 80. * | third person. Purnj v. J/f///, 1 k Hob. 


e. Documents in Hands of Third Party. 

Question for Judge,] — Where a document is 
called for after notice to produce by the plaintiff, 
the defendant may. diiring the plaintilf’s case, 
produce evidence to shew the document lawfully 
cut of his ])osS(‘ssion. and the sufficiency of such 
.evidence is solely for the judge to decide, who 
will determine whether secondaiy evidence is 
admissible, and such evidence gives the I'daintiffs 
counsel no replv to the jury. Ilarref/ JlitrhFL 
2 M. ck Hob. 306. 


i ^J'he jilaiiitiii had been cmiiloycd as secretary 
j to a charitable institution : his appointment was 
1 ma<le in pursuance of a resolution of the com- 
I mittee foi* managing the affairs of the society, 
j which was entered in a book remaining in the 
j plaintiffs hands as secretary, but to which entry 
the plaintiff was no party, nor did it appear to 
have been ex])ressly br(.)Ught. to liis notice : the 
society dissolving, tlic plaintiff (piitted the employ, 
leaving this book in the office ; in an action 
against three of the committee for arrears of 
salary : — Held, that the plaintiff was bound to 
produce the book, inasmuch as it would shew the 
terms on which he had been engaged ; and tlnit 
a notice to the defendants to produce it was not 
sufficient to entitle him to give secondary evi- 
dence under the (quantum meruit ; the book 
■ appearing not to be in the possession of the 
j defendants, but in that of another member of the 
! committee, without the knowledge or control of 
I the defcmlaiits. 117/ it ford- v. Tati a, -i M. & Hcotr, 

I 166 ; 10 Bing. 395 ; 6 Car. cC P. 228 ; 3 L. J.. C. F. 

1 106. 

' Sheriff’s Warrant.]— In an action against a 
sheriff, after the ex}')iration of Jiis year of (jfiice, 
a notice served on hi.s attorney to produce a war- 
rant returned to the deputy' sheriff of London 
during the sheriff’s year of office, is sufficient to 
Jet ill secondarv evidenc/i. Sntrr v. Purnell, 2 
H. cV: N. 867 : 2*7 L. J., Ex. 193. 

Where a sheriff’s warrant to levy execution 
had, after the levy, hceii returned by the bailiff 
to tiic imdei'-sberiff. while the Sheiiff was yet in 
office, and the bailiff upon being called as a wit- 
ness did not profjuce it : — Held, that proof of 
notice to tlie sheriff’s attorney to produce it was 
sufficient to entitle the party to give jiarol 
evidence of its contents. Tapllii v. Atfy, 3 Bing. 
164; 10 ]\loore, 564: 3 L. J. (o.s.) 0. F. 218; 
28 IL K. 616. 

With Banker.]— XoticG to a <lefen<lajd to pro- 
duce a eheepae drawn liy him aiid ])aid liy his 
bankei-, is sufficient to entitle tlie plaintiff to give 
secondary evidence of its contents, alt.liougirthe 
cheque remains in the banker's hands. PartrUhte 
V. Chafer, H. & M. 156 : 1 Car. k F. 53*1, 

And he need not- call the banker’s clerk to pro- 
duce it, Purfoji v. Payne, 2 Car. F. 520 ; 3d 


Agent of Party.] — ^^Vherc a document is proved 
to have been in the actual ])Ossossipn of a party 
to an action, or to be in the possession of his 
attorney in another action, secondary evidence 
admissible, notice having been given to that 
Irwin V. Lever, 2 F, k F, 


LS 

attorney to produce it. 

296. 

Notice to the defendant to produce an order 
relating to a ship, which it appears the defendant 
has delivered to tlie captain, is sufficient (in de- 
fault of piTKluction) to enable the plaintiff' to give 
[)arol evidence of the order, since the possession 
of the captain is for this purpose the possession 
of the defendant. Baldney v. Pitch ie, 1 Stark. 
338. 

In an action for rent hy the assignee of the 
reversion against the as.signcc of the term, the 
}>lainTiff’s attorne.y was called hy his client to 
])rove the execution of a deed ; on cross-exainina- 
tir)ii he admitteil that there had been another 
deed between the same jiarlies, relating to the 
premises, executed after the former, and that he 
had that deed in court ; but he refused to produce 
it, reiving on his privilege ; the defendant then 
offered to produce parol evidence of the contents 
of the deeil. (^without stating what evi<lcnce) ; no 
iHjtice to proiiuce liad been given : — Held, that 
tlie parol evidence was rightly rejected. Patew 
Kinney, 1 C. :SLk K. 38 : 4 Tyr.G62 ; 3 L. J., Ex. 
304. 

if a paper i.s traced into the liandsof the agent 
of a part}*^ in a ^uit, and notice lias been given to 
such party to produce it, he is Viound to do so, and 
the other side is not 1/ounil to call the agent ; and 
if he has delivered it to the .stamp-office to get 
certain duties allowed, and docs not tell that 
circimnstance to the party serving the notice to | 
produce, ]jaro] evidence of the contents may be I 
given. Bhadalr v. Stephenson, 1 Car. & F. 582 ; j 
2 Bing. 514 ; 10 IMoore, 46. | 

In an action against the directors of an intended | 
company, it was proved (in order to let in second- 1 
ary evidence of their iniimte-books, called for 
under a notice to produce), that, four months 
before the trial, the late secretary had the books 
in a desk at the office of the company, and that 
he then gave up tlie key of the desk to the 






EVIDENCE — Production and Admission of ‘Evulence.. 


l:)efore the nntiee. he hfitl <liseomit<Nl it with his 
banher: — Heid, that, it must be proveil either by 
]jroduciioii <ir by seecaidnry evidenee iiiiftei* the 
notice to prtjdiice. v. Ihiuuanh 2 F. & F. 

11Kb 

Person out of Jurisdiction.! — It is no ground 
for a<lmittiiig sceoiide.ry o^'idence of the contents 
of a private letter, that the ])erson who has 
])o.ssessiun of tlielettcr is beyond the jiirisciictionof 
the court, and has refused to deliver it up when 
requesteil ]»y a person who did not divSelose the 
]fiirpose for which it was wanted. Butfle v. 
b7.srw///o bt Ex. (i47 ; b C. L. Ih 482 : 24 L, J„ 
Ex. idO ; I Jiir. (^bs.) lir> ; 3 W. E. 200. 

Control of Party — Document deposited in 
Court.] — A <]ocamcnr dcpositetl in a court of 
epuity ])y a party to a suit there, and scheduled 
in Ids answer, hut which remains -with an officer 
of that court after an order to deliver it to the 
]>arty. is sufficiently in rlio ctontrol arul power of 
such party to let in secondary evidence after 
notice tn ])roduce and non-production by the 
].)art 3 u ibos'/d v. Peffoocli, 2 M. k R('>b. 1G2." 

f. Consequence of Production. 

Party bound to put in.] — If the plaintiffs 
■counsel calls on the <]efendant to produce a 
pn]')er, and looks at it, he is bound to give it in 
evidence, if it is mateidal to tlie issue : ljut if it 
is not, the plaintiffs counsel need not give it in 
evidence, although required by the defendant to 
■do so. WILson v. Bowk\ 1 Car. & P. 10. 

If during the examination of one of the plain- 
tiffs witnesses, the defentlant's counsel, under a 
notice to produce, call for a book, whicli the 
])laintiffs counsel produces, the defendant's 
counsel if he looks over the book, so as to see the 
contents of several pages of it. will be bound to 
]‘>ut it in as his evidence. Calvert v. Flower, 
7 Car. k P. 386. 

Whole must be read.] — In an. action of 
detinue for a promissory note, the note was called 
for by the plaintiff’s comisel, and pi-odiiccd by 
the defendant's counsel : — Hekl tliat if the 
plaintiff harl the note read in evidciiee, he was, 
if required by the other side. Ijoiind to read an 
ind<-irseinent on the note, as well ns what was 
written on tlie face of it. Bleliarchs v. Fraimnn. 
0 Oar. & P. 221. 

Evidence for whom.] — The }}laiotiff had given 
iu>tice to the defemlant to })rodnce cei-tahi letters 
written by the defendant to the defendant’s 
partner in New South Wales, and had called 
upon him to admit aii extract fi’om a, letter-book 
ke[>t by the tlefcndaut. A jiuigc made an order 
tin the defendmit to make the admissions con- 
tained. in the notice, and the defend.ant consented 
to produce the ietter-lmok at tlie trial : — Held, 
that the lettoi's cumtained in. the letter-book were 
secondary evidence of those described in the 
notic^e, altbongh no other proof was given tliat 
the iet.ters had been actually sent. tifurrje v. 
JiurlumaiL 2 P. .St D. 573 : 10 A. k E. 508 ; 2 
M. .k liob. 00 ; 8 L. J., Q. B. 272. 

Flebl, also, that the defendant was not entitled 
to read other lettei*s contained in the letter-book, 
Ib, 

Where notice lias been given to produce books, 
if the party calls for them and inspects them, it 
• does not therefore make them evidence for the 


f party whose books they are, tSm/er v, KiteJien., 

1 1 Esp. 210. 

( But a party, wdio calls for the otlmr's books, 
i has not the option to use them or not ; he there- 
1 bv makes them evidence. Wliannn v. Bontledqe, 
jo'Esp. 235; SR, R. 851. 

j And lie cannot ask for the book, and deter- 
; mine u[)on the inspection of it whether lie wili 
I use it or not, Ib. 

! Under a notice to pjroduce a letter, which is 
(produced and mentions that it covers other 
I papers, those papers arc not thereby made evi- 
i dence unless they are referi’ed to in the letter, 
\Jahmim v. Gihim, 4 Esp. 21. 

I An indorsement on a feoffment (piiiqiorting to 
I have been, made by the attonuw thereby 
! appointed to deliver seisin), that he had <Ione so 
! in the presence of A., is not evidence of that fact, 
I although the deed is produced by the defendant 
i nt the desire of the plaintiff, unless the defeii- 
I dant claims under it. Doe d. WllkuLs- v. Clere- 
I laud Qlarquld), 9 B. .k 0. 864 : 4 M. ic Rv. 

I 666 ; 8 L. J., K. B. 74. 

g-. Consequence of Uon-Production. 

'When Secondary Evidence let in.] — Unless a 
i defendant has received a proper notice to pro- 
I thice a deed, evidence that he has admitted that 
I he has it with him is not admissible. Boe d. 
' Wartaey v. Grey, 1 Stark. 283. 
i The attoimcy of a client, not a party to the 
I suit, having brought a book into court, in 
I obedience to a subpoena duces tecum, refused to 
I produce it, on the ground of privilege. The 
{ client himself, who liad been served with a 
I common sub}')fBna. on being examined as a wit- 
1 ness also objected to its being produced : — Held, 

I that secoudary evidence might he given of the 
I contents of the book, although the client hadncit 
i been served with a sub[)ama duces tecum. A7f/r- 
1 ton V. Chajdur 10 C. B. 356 : 19 L. J.. C. l\ 374 ; 
14Jur. 1121. 

Til an action against A. and B., as executors, 

I A. suffered judgment by default. The probate 
: of the will was produced, and notice had been 
j given to both to produce a receipt which bail 
i been given to A. as one of tlio executors : — Held, 
that if it was nor. produced, secondary evidentai 
might be given of its contents, and that A. 
having suffei’ed judgment by default made no 
difference. Beeholth y. Benner, 6 Car. k P. 681. 

'Where notice to produce a document had been 
given to tlie defendant, and there was merely 
evidence to go to the jury that such document 
was in. his possession : — Held, that the. document 
I not having been produced when called for, the 
j ])laintiff might give secondary evidence thereof, 
j Robh v. Starkey, 2 Car. ek K. i43. 

If a deed is in tlie possession of a third person 
as mortgagee, and he, having the deed in court 
tliough not sub]!)i.enae.d in the cause, declines to 
; produce it, secondary evidence may be given of 
its contents ; but if the deed is not in court.'and 
he has not been subpoenaed to produce, it is 
otherwise. The person thus declining to produce 
a deed must not state the contents, but he must 
state the date of the deed and the names of the 
parties, in order to identify it. Doe d. Loseoinbe 
I V. Oliford, 2 Car. & K, 448. 
j Where a witness served with a subpeena duces 
! tecum to produce a document either does not 
! attend or does attend and refuses to produce the 
j document (not on the ground of privilege), the 
; party seeking to avail himself of the document 


,S 

i 
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oainiot p've hCconilaiy evirfence of ^ M 1-UeV^:u-u uot pi-oiUicLl, this- 

'■' 1 S-r‘. 

ought simplv to answer that he does not im^uM rent, b> iwiol oul-ue . j 

it, and should not enter into a statement of the ; Camp. .i0.>. 


U., LLtUl vii*.'-'-. ----- " ' _ , , , 

reRSOiiB 'why lu? docs not produce it, Jjfifi’ton v. 

1 !^ Jur. OOo. _ £1 . 


Subsequent Production.] ■ 


-Where a party 


Bn/nahh, 1 -^ Jiir. 003 . . - . i i vehi^cs to produce the decu- 

Kotiee -Ho produce letters and copies of letters, , served . the trlil and secondary 

also all liooks relating to the cause is;too nn- ment when called hn a 


A'inewhant-s oopv-boolc of letters has been , p-idonce yJee ^1- v 

•allowed to be read where tlie person who ha.s the ■ I ic It. 14_ . I- A. . - t’h'.j 

" ' Whe'.v a pmVreruses- tt, produce _a deed, at 


^’’SKUn-vevW^^^^ instnuneiit will inu , the trial and n 01^.} 

he reecived\vithout notice to produce, upon the . afterwards exclude it b\ ],uhu 11^ VtimomU v 

boldine it. is not a ground tor going mto , purpose. CoJhn. ^ . (ra.hou, ^ i . ^ i . 

,s=s 

notice to produce it. The depositions are not | 

sufficient notice. Slid:: v. .5 Sim. 4dU. ; 4^ 50 TICE to Admit. 

Answer to a bill by a I'cctor, ! pj^gof of Bocuments at the HearirLg.]~-A })arty 

of tithes, setting up a simoniacal J ’, mi allowed to prove viva voce, at the- 

porte<l by evidence ot the contents of a ^ J ].,n.-,vi7Kr of a cause, dociimeiits affecting a material 
alleged to have been tvritten by the witness (one | * fjwliich no notice has been previoiislv given 

of the iy~- 

previous h* the admission to me nv up-,, viva voce at the hearing aiiii .ies onl'^" 

lainiug the terma of tbe ogreemon • wh.a ,, ,1, 

afteiwiirds accepted ; and the letter conb nmg i " sUp. ]Viho,t v. Thonibun/, 

such acceptance had been subsoquentlj ictuincd I Cl ... 'p.,p. lOCli. 23U; S2 L. T.. 

to the plaintiff, and destrored bv hnn. On an At L. J-. Ui -4- b. K. l. c .. 
objection to the admissibility ot evntence ot the | .iiO , -4 « . J-v ■>-'• 

letter coiitamiii,g the proposal, on the grounil ote, ^ j Jfotioe.l— sV party, who proposes- 

want of notice to the plainf iffi to evi lene'e .at a trial, i>. 

oriKin.al:-Hel.U,that the erulence y>f 1 a notice to admit, 

sible, the dejiositions being suftcia.t ni tiee. . ;,j <rei,uiueness of the document is jiut 

law such evidence would not be admissible u ith- , f “I ^Vy jh plkdiro.ai. .t^iic/icer v. Banniffli, 
out notice, because it not being knouai till the , 154. 

time of trial what evidence u ill be ofte in|. m | ^ is not in his posses- 

eithcr side, non constat, p'‘« .t, "..eii is in a place inaccessible to him. 
original might not be produced. . I j. y Chaiiman. sSl & W. 388; 1 I>. (>r.S.> 

nature of the promjding, the In^hk ’ When in a hili m set aside the grant of an 

that the contents ot a written j .-...nuitv 'made hv A. to B., and charged n\m\ A.'h- 

Pf ' '' ' i land, with also a personal coveiiant'for payment, 

iStr’ieldmuL ^ Mei.4bl.^ ^ was ' the plaintiff is himself the devisee as well as 

A solicitor, M clmmed a ^ i legatee under A.'s will, he ought, umlcr 

fiummoiied as a, witness tuth a ^ I 01 Viet. c. 7P,s. r>8 (Ir.), to give notice to the 

locum, 1 other'parry tliat he intciids to give in evidenee as 

to produce them . litl , * >-^ r»pv 'mi ‘ proof of the devi.se or testamentary disposition,, 

of their j m roLte of the will. But if he ihoul'd fail to 

proposing to pve Pf VV give this norice, the omission would only create a 

liable to paythe costs to the sohtitoi. Ait. ^.,4 oonrt 

v. Asne, 10 li. tli. 1\. properly, ami would, adjourn the hearing 

Production of Copy.] — Bill against infant 1 to \dve an op])Ortm^ to remove that teeh- 
defendant.s. The plaintiff had seiwed defcmlaiiffs i nical diftieulry. JLlltard v. L. .k 

solicitor with notice to prodxice a partitnilar deed H. L. 39. 

to the pkintiff a copy of the deed :-Held, that Sufficiency of.]-A judge s order for the adiuis- 

tto uilShm of the copy at the hearing did sion of documents in evidence reterroil to a notice 
not amount to secondary evidence of the deed served by the defendants attorney, d.ited 4 th 
infant defendants Jiaeim v. Conhy, March, 184.".. The notice produced was datel the 
^i! J, Ch! M3 ; 15 Jur 69i 1st March : but the plaintiffs attorney stated that 
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it Tras the onlruor Ice served Iti the cause : — Held, 
siirHcicjit. J)nflc,st(}n. T. Cooper, U M. & W. 

mm 

General Effect ol] — The admission of a docu- 
irieiit described in a notice to admit, is not the 
admission <rf a fact stated in the description ; it 
may Ijc some evaience of the fact, which may be 
rebiitrefl Im evi<lcnce to thecontraiT. PUffrim v, 
SooihoiHpion a ml Pircltvsti r lip,, S C. 11 25; 
18 L. J., C. II ;1K). 

An admission of a document saving all 
jusr exceptiorisd’ does not preclude the party 
admitting it from objecring that it does notatfe<Vt 
him. IDUr V. Lomloti dVnv L'ujlit Co,, 1 F. & F. 

3-Ml 

In an action on. a bill of exchange agai]ist H. 
and others, memhiers of a mining contpany, a 
notice r(^ admit tlji; bill was given in the follow- 
ing form ; — " Bill of exchange drawn foi' 
12/. 10.y, by tlie plaintiff upon, and directed to, 
the defendants, as the H. C. Company, Forest 
of Dean, (Uoucestershire. and accepted Ity 
H. B. for the defendants”: — Held, that under 
this ad mission, tlie defendants could not dispute 
the authority of H, B. to bind them by this 
acceptance, v. 1 C. B. 737 ; 

3 D. cV: L. 184 ; 14 L. J., 0. P. 225. 

A plea of set-off referring to an agreement 
expressed to be made between the plaintiff and 
the defendant, and a notice (on the p.‘U‘t of the 
defendant) to admit the agreement referred to 
ill the plea, is not a sufficient admission of | 
the agreement sued upon ; and a conversation 
between the attorneys after the notice to 
admit is inadmissible to extend the admission 
under sucli notice. Corlett v. Lees, 1 F. A F. 
671). 

If, in a notice to admit documents, a document 
is described as a counterpart, but is, in fact, a 
lease, and the op|'>osite party has consented to 
admit it. he is bound by his admission, and under 
it the lease may be given in evidence; and an 
objection of its being stamped only as a counter- 
part cannot be taken. iJoe d. Wrlqlit v. Smith, 
3 H. & P. 335 : 8 A. & E. 255 ; 2 H. A Bob. 7 ; 

I W., Tv . & H. 429 : 7 L. J., Q. 11 158 ; 2 Jur. 854'. 

Although a judge’s order has been made on the 

plaintiff to admit a copy of a letter from himself 
to the defendant, and the plaintiff has also had 
notice tu produce the original, the copy cannot be 
read, unless eviilenee is given of the existence of 
the original. Sharpe y. La ml, 3 .P. & D. 454; 

II A. A E. S05 ; 9 L. J., Q. B. 185 : 4 Jur. 9(>5. 

Whei'C documents are indorsed by a solicitor in 

coni] Jiance with a notice under the ]G4th rule, 
the practice is to have a consent admitting 
the documents made a rule of court by a side- 
bar rule. ICdlllielly v. Molton, 10 Ir. Eip R-. 
212 . 

Effect of Saving Clause.] — IVhere, in an action 
against accciffor of a biirof exchange, plea non 
aece[}tavit,his attorney signed an admission that 
the acccptauce ivas in the handw.riting of the 
defeudaut, without adding the clause, “saving 
all just exceptions to the admissibility of the 
docmneiit as evidence” : — Field, that the jury 
was warranted in ilnding for the plaintiff, not- 
%vithstanding the non-production of the bill. 
Chaplin, V. Lev- If, 2 C, L. R. 556 ; 9 Ex. 531 ; 23 
L. J., Ex. 117; 2 W. R. 241, 

"Whether a notice to admit contains a saving of 
all just exceptions or not, the opposite party is 
entitled to rely on any valid ohjectioii to the docu- 


ments men tioned in the notice. Sliajpe v. La m-h, 
supra. 

Stamp.] — ‘In an action on a bill of exchange, the 
defendant was required to make the admission 
specified in a notice to admit, and the notice 
called on the defendant to admit that the docu- 
ment therein “ specified to be original was wnltten, 
signed, or executed, as it purports to have been, 
saving all just exceptions to the admissibility of 
such document as evidence in this cause,” The 
notice then described the bill of exchange in the 
usual manner : — .Held, that an admission does 
not pi'eclude the defendant from objecting that 
the bill was not properly stamped, and also 
that this was not such an admission as dispensed 
with the production of the bill. Vain v. \Vkit~ 
tin/jton. Car. A M. 484 ; 2 D. (it.8.) 757 ; 7 Jur. 
95 ] ■ ' ■ 

Erasure.] — A plaintiff called on a defendant 
to admit an authority to sell an estate, “ signed 
by the defendant,” and dated “ lOth of August, 
1840,” and a judge by consent ma<le an order to 
admit it. When the document was given in 
evidence, the date, “August,” appeared to he 
written on an erasure : — Held, that the defen- 
j dant had preclii^ied himself from calling on the 
plaintiff to give evidence to explain the altered 
date. Poole v. Palmer, Car. A M. 69. 

Interlineation.] — A party wlio has been called 
j upon ill the ordinary form to admit a document 
before trial, and has done so, cannot at the trial 
object to such document on the ground that it 
has an interlineation not accounted for by evi- 
dence, unless it appears that the intej'lineation 
was made after the admission. Freeman v. 
Steggall, 14 Q. B. 202 ; 19 L. J., Q. B. 18 ; 13 
Jur. 1030. 

Addition.] — An admission of original letters 
in the ordinary form, as in the handwriting of 
the party admitting, precludes an objection to 
the authenticity of any part, even an addition 
to a postscript, obviously in a different hand* 
writing. Ilawlic v. Freund, I F. A F. 294. 

At Hew Trial.] — On a new trial, an admission 
of the handwriting of an attesting witness imder 
a judge’s order is available, though made before 
the previous trial, and though, in an action on a 
bond, the ijlca on the former trial was non esb 
factum, and on tlie second trial a special plea 
that the condition of the bond has been altered 
after execution. Lanqley v. Oxford (EarV), 
1 M. A W. 508 ; 2 Gale, 63 ; 5 L. J., E.x. 166. 

Costs of Proof.] — A plaintiff, after notice, 
refused to admit a document, y)urportiiig to be a 
recei})t for cash and for a promissory note. 
The jury found that the receipt was valid as to 
the cash, but not as to the promissory note. A 
certificate that the refusal to admit was reason- 
able, having been granted by the judge on an 
ex parte application of the plaintiff four months 
afterwards, and after the taxation of costs by 
the master, the court refused to set it aside. 
Pay V. yin,%m., 33 L. J., Ex. 171 ; 9 L. T. 723. 

Who 32^ Admit.] — Assignees in bankruptcy, 
and a married woman whose husband is *a 
co-defendant, are parties competent to make 
admissions under the 21 A 22 Viet, c. 27, s. 7, 
.Church ill v. Culler, 1 N. R. 82. 
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, A ^omisson- note ^vl^ich is insufficiently 


A OTomisson- note which is insumciuuL.j 

5 . PDTTINO IS DoCUilESTS. inoncY by tbo maktT o£ 

All (locimients intended to be used in evidence x. ' Jimni, (in L. .T., Oh.^ 30G ; 

in an action ought to be formally put in m ^ -gg ; g4 L.T. I'JG ; S" AV. B- 29A 

ti-inl and marked by the registrar. TTirf^it T A ^.,;.„,^pod inmiissoryiiote may be haiule.I 

MMI. 4S L. J.,Ch. 209j 11 Ch. D. luO ; oO er tocUallenge his 

L. T. 614 ; 27 AV. E. 205-0. A. ^oOvEhstamling s. 38. sub-s. 1, of the ^^mp Aet, 

Boouments produced oy Witness not Party to : IS'Jb t. 27 r-WAV.' E.' 300 .’ 

Proeeedings-Patting in ea Woe or seriatim. j- | ^ 'b ’ 

AA’hero doenments are produced by a "'itness 1— The same evidence is admissible in 

who is not a party to the i)roeoedmg|, the proper CnoT -j ■ oommittod by 

couive is £01- an' adjournment to be mac o lO a ^1' ^ ~ \£\^e himself was indebted 

enable the parties to ascertain which of these ’ au action for money had and 

documeuts ate material. The parties are not necessary for the plaiiitift 

entitled to put in the whole ot the documents pi-onerty had been obtained 

en bloc, or to ask the winio.ss to produce the ffi*' , fp',p^,iuif.utlv. bv means of a cheque 
documeuts seriatim, and question Inra thoieon. noi o the cheque, 


sraiiG CYklcECG i,s a(lniiRsi])lc iE 
ViroYC a iravA coinaiirtccl by 
if he hini.8,clf "VYas ]Jidel)tct.l. 
action for money had and, 
was necessary for the plaintrh: 


Mil'S - 

SunA^, In rc, 71 L. T. 5D-1~-G, A. 


t^iYcn by a third party 
though ‘ iin^taniped, y 


-Held, that the cheque, 
admissible against the 


.0. admissibility op TJystampeb Docu- Acuom y. 3 J„,. qo. 

a. Generally. -,ut in and read AYithout oltjectioii, biit^^ 

Validity of Booument.]-The want of a stamp tcim " m.shm'ipedr'u could ‘nffi bo 

a ffiLient which is unstamped bffi requires cheque. FM w M, t 

a stamp, is offered in evidence, and, if stamped 114 ; (. p 1 . L. ...s , . 
would he evidence to establish any point litigated Iv. L. • 

between the parties, it cannot be raccival. AE-r“emeiit— Agreement Inadmissible 

V. iJ^s- 2 H. y Cus. 280 i p.Jyjgy EvtS^ Adlussible,]-E. owed A. 

See £(■««« V. PnAm,.. 2 Mac. & Cr. .-ilO , 20 L. J.. -"“Pf^ptiypor which A. had B.'s promissory 

%ttLdi:d™ an a— that may -- 

be stamped, paying the penally, whnm the paifct _ P; \ 4 ,reinkes‘ and that A. should 

will be permitted to stamp, ^pencting the cau^e, thc^goods o in discharge of the 

and one upon which no action caii be brougbi tnhe 7 attnrnoY, who prepared 

unless stamped. IIMeshm. v. hmtw, 11 A cs. preparation of the docu- 

525- ment. B. delivered the inventory to A., and A 

To prove Admission in a Eecital.] ^ B. the note, 

action by payee against maker 0 inonussori . jouir m 

note for 485?., in which ho pleaded that bop* ! ^ thrV' in h' s' book to the amount of tlio 

not make the note, it was proposed, in addition ^Ypeil B. m - ^ ^ articles 

Sd-t of 

r;:q;|SSSAS9iii|d 

cEmn it %vas not receivable even, for the purpose ' as B. was m possession oL the g< ods, it Lu i . 

.Keane \. Jana, - Oai. A I . - . j aiuUl. wasmadmisBible 

BiU of Excbange.1— An iii.^fficiently-stampod ; for want of a rfamp. no otb.er cvidoiice of a sale 
bill of e.vchange S allmissible for the purpose oE I w.as admissiUe, am I Mo the 

blowing that it is an unavailable security, and i above staled were no ?y“«ice ot A. s 
thereby of rebutting an inference which might | goods, lorlto v. bnutu, L. J., Q. B. oo , lo 
be drawn from the statement of an account, ; Jur. 63. 

thata ybt due to thoyainUff Collateral Enrpose.j-Goncrally spenffing 

• 13*T T C F 79 * S Jur 44. whenever a \Yritteii instrument is teiuleied, not 
7 Scott C^.K.) ^86 ; 13 L. J., t. F. . J , b Jui. cstrddishing a binding agree- 

PtomifisorT IsTote.!— But in an action on a incut between the parties but for the collateral 
note the defendant was alloY’cd to produce an purpose of shewing the illegal iiotice of some 
nnSkmped “ that it was given transaction, it is not an objection that the 

in a stltc of intoxication, ^re^onj r, Fnmr, mstrument is unstamped CojjjJcch Bonc}, 
'% Camp. 454. ^ 


though unstaiup^iO yy -q . 

defendant, who Y'as^ no p-any to the f mud. 
Ke.Mex. Fap»e f A. K msl ; . .yy - ■ • ■ . 


a. Generally. 
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I caanot; be used here, if it appears that by the 
i laws of: that coTiirtrj it woul<l not have been 
I available there without a stamp. Alcfis v. 
■•i IIodcjWiK ■?.Teriii;'.'Bep. -241 ; , 2: Es|):..,528 :: 4 
■[433.’ ■■■"■: ■■■.-'■['■ ■■ 

I A plaintilf cannot recover upon a ^ 
i contract made in Jamaica, which, h}' the laws 
i of that comitry, is void for want of a stamp, 

\ Ih. 8. P., Clegg v. Leeg, 3 Camp. 166. 
i A charter-party executed eutireh’ abroad, and 
j stamped within two months after it has been 
I received in this country, can he received in 
I evidence, since it falls within the ]>rovisions of 
33 34 Yict. c. 97, s. 15, and not of ss. 67 and 

6S of that act. TJie Belfort, L.' J,, Ih SB;;"' 
9 P. D. 215'; 51' L. T. 271; 33 'W. Mb 171,,;. 
j-SAsp. M. C. 291. 

I Eeceipts .] — sSee ante, col. 694.' , 

j Acknowledgment to save Statute of Limita- 
! tions.] — P. being indebted to the executors of 
I 0. in IbOOOZ., to which A. was beneJicially 
I entitled, sent a letter to A. as follows : “ I have 
I sent you a note for the money due to jmu, which 
I your mother left for you.” Inclosed in this 
I letter was a promissory note, on a receipt stamp 
I for ll.OOOh, and U. per cent, interest. At the 
I time of rliis letter and note being sent the debt 
uvas barred Iw the statute : — ^11 eld, that there 
I was not a sufficient acknowledgment by P, 

I without referring to the note to see what was 
I the promise made, and this coiild not be done 
i for the want of a proper stamp. Pd-rmMen-r, 
\ParmBer,S Be G., F. & J. 461 ; 30 L. J., Oil. 

! 508 ; 3 L. T. 799. 

In Proof of Fraud.] — A document which pur- 
ports TO be an agTeement, and. is valid upon the 
face of it, but which is tendered to shew the 
traiisaclioD with which it is connected to be 
I a fraud, is admissible, although unstampied, 

\ Ilohner v. Siirmnith, 7 Ex. 802: 21 L. J., Ex. 
312: 16 Jur, 619. 

A rnemoraTidum stamped as a receipt having 
'been reiectctl, because requiring a stamp as an 
agreement, an agreement for the hire of goods, 
of wiiicii the value was mentioned onty by 
j’cference to the receipt, does not require a 
stamp, the value of the hire not appearing to , 
exceed the amount of 201., and the rejected 
receipt allowed to be looked at, vvith reference 
to the real state of the transaction, in order to 
siievr fraud. CMUcnden v. Bay, 2 F. & F. 77. 

Bond — Many Indorsements — No Room for 
Receipt.] — from the number of indorse- 
ments, there is no room on the hack of the bond, 
receipts written on Tuistamped paper, annexed 
to the bond, may be read in evidence. Orme v. 
rouug, 4 Camp.‘336 ; 17 E. E. 611. 

Coming from Opposite Party.]— A, written 
agreement, though coming out of the possession 
of the opposite party, cannot be given in 
evidence, unless it is legally stamped, 

St. John V. Hove, 2 Esp. 724. 

Form of Stamp.] — Articles of agreement under 
seal could not be given in evidence unless 
stamped with a deed stamp, although the agrec- 


Thendo re. where a petition containing charges 
of ])ri]jery was ]_)resenTed to the House of Com- 
inoio- against the return of a member, and the 
]jetiti<'trier entered intr.> an agreement, that in 
considenirion of a sum of money and otlier terms 
lie tveul'.l rioi further prosecute his petition ; — 
Held, that the agTeement was illegal, and that 
the pn])ers pur in to estalJish the existence of 
tlait arreemeut did not require to be stamped. 
Ih. 

'W^liere A. brings an acrioii against E. for the 
price i.if a gun ordered Iwtlie latter, he may read 
in evidence, for a collateral purpose, part of a 
ieiUer written by Ik to him; alrliough tlie 
retnainder of the letter eoutains directions for 
niakiiig the gun. and is not >t;tmpod as an agree- 
ment. ForHiffh V. JerrLs. 1 8tark. 437 ; 18 IL 11. 

An uus.tanqied dociinient urn bodying an agree- 
ment nor falling within the exceptions specitied 
in the 8tanip Act (33 A 34 A"ict. e. 97), is inad- 
missible in evitleiice in civil proceedings fur any 
])ur})Ose whatevea-. I}iferlcaf Pohliskhig Co. v. 
PhUltih-i, 1 Cab. k E. 31:), 

A deed uf assignment fL-r the benefit of 
<‘,red irons, not registered through, want of the 
necessary as.^ents, may be used, even though 
umUaiiiped, as evidence of an act of bankruptcy. 
.Sqntre, Ihr parte, (TouhhcrU. In r/,\ 38 L. J., 
Ek. 13 ; L. Ik 4 Ch. 47 : 19 L.' T. 272 ; 17 W. ll. 
40, 

An article of agreement not stamped, the 
.-agreement being carricsl into effect with colour- 
.able variations by an instruiineiit duly vStamped, 
may be read as evidence of the res gestte. If 
;a .'iliimpi may be required by the Stamp Act 
'(56 Geo. 3, c. 5G), the unstamped paper may still 
be read on an iimiertakiiig to get it stamped if 
'Jieee.'?:?ary. Jfoorc x. JIIGnj, 2 AIolL 134. 

If tile terms of a contract are reduced into 
writing, the paper must be stamped in order to 
1)C read in evidence, though collaterally. Ilearne 
T. Jamer, 2 Bro. C. G. 309. 
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Stamped wltk a Deiioting Stamp.] — Docu- 
ments stamped with a denoting stamp by the 
commissionerH, under 13 & 14: Viet. c. 9/, s. 14, 
cannot be objected to, when tendered in o\i- 
fience, as being improperly stamped. Prudential 
Niifual AU.mra nee Investment aiid Loan Assoc la- 
turn V. Cm>n, 8 T5x. 97 ; 22 L. J., Ex. 85. 

'Where the instrument is objected to at. the 
trial as being insufficiently stamped, and atter- 
wards, but before tbe case is argued in banc, a 
denoting stamp is affixed to it, such objection to 
the sufficiency of the first stamp is not thereby 
removed. Ih. 

In Criminal Proceedings.]— Before 17 & IB 
Viet. c. 83, s. 12, if an agreement or other 
written instrument was charged to be part or a 
fraud or other crime, it was immaterial whetiier 
it was stamped or not. Ilex 'v.Fvulc, 1 Car. cc i . 
592. I 

b. On Payment of Penalty. 

Kot objected to.]— An agreement which has 
not been dulv stamped, cannot be admitted 
without payment of the petialty, allbough no 
objection to its admission is oficred bj" eithe-r 
side. Murris v. Cliajman, 17 L. T. 517. 

Insufficiently Stamped.]— Where an instru- 
meiiT has an insufficient stamp, it may at any 
time be made available "by affixing a proper 
stain]) and ])ayirig the penalty. Burton v. 
KlrJibfj, 2 Marsh. 480 ; 7 Taunt 174. 


c. Secondary Evidence. 


Before and after 7 & 8 Viet, c, 

agreement made at a time when the 55 Geo. 3, 
cT 184, was in force, and under which it required 
a stamp of 1/., was, subsequently to 7 & 8 Viet, 
c. 21, coming into operation, stamped, under a 
n’enaitv, with the stamp of 2.s-. (jd.. as required 
by s. 2 :— Held, admissible. BcaJihi v. Penmall 
2 "Ex. 320 ; 17 L. J., Ex. 217. 

Eeceipt of Penalty erased.]— If an instrument 
has been original^ uiistam}}ed, but has been 
stamped on the payment of a^ penalty, it ms 
admissible, though the receipt for the penalty 
has been erased ; provided it is proved that bucii 
rccei])t hail been imlorsed un It ; it is not rieees- 
sarv to ]>rove the commissioners’ signatures to 
such a receipt. Apothecaries Co. v. Feruijhougli. 
- 2 Car. & F. 438.,- ■ 

Indorsement by Commissioners,] — A niemo- 
randum indorsed upon an instrmiient, imrporting 
to he an aiiknowledgment by tlic commissioners 
of stamps on the payment of a ])enaltT, is not 
receivable in evidence, lleje v. Preston, 3 In . & M. 
31 ; 5 B. & Ad. 1021) ; 3 L. J., M. C, 58. 

Before and after 16 & 17 Viet. c. 59.] — 

A biU of exchange for 25Z., dated 17th January, 
1857, was drawn on one of the threepenny 
receipt stanqis, rendered useless by IG 17 Viet, 
c 59. In 18r>9, on ap])lication to the commis- 
sioners of inland revenue, they, on the iiaymeiit 
of the penalty, affixed a hill stamp of the 
rcfiuired value ‘'(3<7.) to the instrument Held, 
that they had authority to do so, ami that the 
bill so stamped was properly admitted. Kaiser 
V. Grout 5 H. A Is. 35 ; 29 L. J., Ex. 20 ; 1 L. T. 
44 ; 8 W. E. 79. 


Presumption.] — The burden ^of pioviug an 
instrument to be uiisram])ed^ lies, in the first 
instance, on the party who objects to its ])rodim- 
tion on tbegrouml that it is unstamped. _ 
Lu'cstmenf ' Cl), v, Iia,riside, L. J., Ch. 173; 

L. B. 5 H. L. G24. i 

When there is no evidence on eitiicr side it 
will be presumed to have been stamped. Ih. 

But when once satisfactory evidence has oecn 
given that at a particular time the instinment 
was unstamped, there is an end of any presuinji- 
tion of law in favour of its having ]>een stamped, 
the onus of proof is si lifted, and the ]}ariy who 
relies on the instrument must prove it to liave 
been dulv stampctl. Ih. 

^Xl\CYQ secondary evidence is admitted t o ])ro ve 
the contents of a lost instrument, the court will 
presume that the instrument was stamped, unless 
there is evidence that it was not stamped. Jlart 
v. J fart A Hare, 1 : 11 L. J., Ch. 9 ; T, .Jur._1007. 
R. F., Poole If V. Goodirin, 5 H. j\I. BJG ; 4 
A. ik E. 94 : 'l H. A W. 5G7. 

When an agreement requiring a stamp is lost, 
and Nvas wiiliout a stamp when last seen, it will 
be taken that it never was stamped, and second- 
arv evidence of it cannor be received. Aihon Y. 
Fussell. 9 Jur. (x.S.) 753 : 7 L. T.2.S3 ; 11 W. B. 

26. . ' . , . , ' ' . > 
The court wall presume that an indenture ot 
apprenticeship, executed thirty years before, 
under wffiich the a])prentic,e had rcgulai’ly served 
his time for seven years, when the indenture 
was given up to liim, and proved to be lost, was 
proper! V stamped. Bcjc v. Long BuehhyA East, 
45 ; S B. K. 595. 


Bocumeut inadmissible for want of Stamp.] — 
WBien an agreement in writing is in existence, 
which ought to be but is not stamped, it is not 
a nullity, so as tit admit of parol evidence being 
given of the terms r.f the agreement. Belaij v. 
JLA'ue/.*, 24 L. J., Q. B. 08: 1 Jur. (x.S.) 498. 
S. CC noni. Alcoeli v. iKhuj, 4 El. & IB. GGO. 

A party cannot be cross-examined as to the 
contents of a document not admissible for want 
of a stamp. Balter v. 1 F. & F. 271. 

W^here goods are claimed under an agreement 
the terms'of which arc contained in a written 
instrument, which is inadmissible by reason of 
its not being stam] ted, ])arol eviflence cannot be 
received of the claimant's title to such gi.tods. 
Yiyrlte'V. Smith, 21 L. J., Q. B. 53 ; IG Jur. 53. 

Where an agreement on unstamped ]}a})cr has 
been destroyed, no panJ evidence can be given 
of its contents, even if it has been ilcstroyed by 
the wrongful ' act of the party who takes the 
objection, lllppiner v. B right, 2 B. & Aid. 478 ; 
21 B. B. 263. 

The couit refused to admit secondary evidence, 
of a declamtioii of trust, there being strong cir- 
cumstantial evidence to shew tliat the original 
instriiinent vvms not stamped. Hose vn Clarhe, 
1 Y. 6c Coll. 0. C. 534. 

The court of eiiuity cannot, any more tluiii a 
court of law, receive parol evidence of the con- 
tents of a written agreement, which a])])cars- 
never to have been stamped, although fraudu- 
lently destroyed by tlie party against whom it 
was sought to be enforced. Smith v. Henley, 
1 Ph. 391 : 13 L. J., Ch. 221 ; 8 Jur. 434. 

Evidence in writing not admitted, as aii^agreC’-’ 
meiit unstamped does not prevent parol evidence, 
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if otherwise admissible. 
114 : II R. R. 149. 


iriP.niY. wit 13 Yes. 


Agreement not produced after ITotiee.] — An ; 
agi’ueniL-ut. which by law ouubt to be stamped.; 
nut ijeiniT prudiieed iipuii notice given, secondary i 
evideuce is not allowed uf it< contents, if shewn * 
that, at tile time of its delivery to the party j 
not ifooducing it, it was unstamped. Arhor v. ; 

Jnr. (N.S,) T53 ; 7 L. T. 288 ; 11 IV. R- J 
2il bee Jllppldcrx. VArujlif. 2 B. ^Sc Aid. 478 ; 21 . 
E. il. 2G8. ■ _ I 

loM'Ti I lie defendant's refusal, after notice. tt> 
protluce ;it the trial the original of an agreement ! 
on wliieli the plaintiif relied, a witness for the i 
plnintiif p]’i)duced ttn imstaniped copy; but, on j 
his c]'oss-(‘xaiiiiruition, lie stated that the original I 
was nt>t ,stani[ied at the- time it was executed and i 
acted upon, and it appeared that' the plaint itfs 1 
attorney had had ijispe(dioii of the original j 
shortiyd)ef.n‘e the action : — Held, that the pre- i 
snni’ption of the doenineiit being regularly! 
st.ampcd, which would have arisen from the | 
defendants refusal to produce it, being thus j 
xebuttc'd, the cii])y was pro}je]ly rejected. Cron:- 1 
thcr Y. St)loi}iun,'{,\) C. I‘>. 7d8 : 18 L. J., C. B. 92. ! 

Insufficiency — Evidence of.] — Where ].)roof is 
given of tlie loss of a written instrument by a 
document, which itself shews that such instru- 
anent was originally insatliciently stamped, the | 
court will not "presume that the instrumetit was i 
«ever properly stamped, nor admit secondary evi- ^ 
deuce of its contents. Flair v. Ormond. 1 Be | 
G. & B. 428 ; 11 Jur. 865. I 

I 

Lost Bocument — Evidence of being IJe- 
■stamped.] — It lies upon the party objecting to 
secondary evidence of tiie contents of a lost docu- 
ment, on the ground of tiie want of a stamp, to 
shew that it was not stamped. CUmmadeiic v. 
Carrel. 18 C. B. 36 ; 25 L. J., C. P. 216 ; 2 Jur. 
'.<H.S.)4:74; 4 'W. R. 547. 

If it is shewn that at one time it was tin- , 
■stamped, that fact by itself will raise the pre- 
sumption that it continued without a stamp, Il>. 

But where it apiicmaul ihat a charter-party at 
the time of its execution was unstamped, and 
within the fourteen days alhoved by 5 6: 6 Viet, 
e-. 79, for stamping such an instrument, it was 
taken to the district stamp oiiiee in the country 
and the duty and postage paid, in ortler that it 
might be sent t(j London to be stam}>ed, and the 
■clerk to whom it was delivered proved that he 
sent to London all documents left with him for 
that purpose ; and the clerks in Loudon said 
they wei-e unable to say wlietiier such a docu- 
ment was or was not returned, but if it was, it 
■would be returned in the usual course to the 
district office in thecraintry ; and the clerk there 
could not say whether it was returned or not, 
blit on search behig made ibr it.no trace of it 
could be diseoveretl : — Held, tliat the evideuce 
left it altogether uncertain whether the document 
wms stampetl or not, that the presumption of its 
feeing unstamped was done away with, and that 
the secondary evidence was a<lmissible. Ih. 

Devise of Lands — Sale-Lost Plans.] — A. 
devhed lauds to B. for life, with remainders over. 
He afterwards contracted to sell part of the lands 
to 0., and tlie contract partly described them, 
and })artly referred to a plan. 0. did not pay 
the whole purchase-money, but entered into 
possession, and became bankrupt. The court 


of review made an order in the bankruptcy, 
declaring that A. had a Hen for his unpaid 
purchase-money, and directed a sah?. A. 
became the purchaser for a less sum than was 
due to him, and proved against C.’s estate for 
the difference. A. entered into possession, and 
so continued until his death. The plan had never 
been stamped, and was lost : — Held, that parol 
evidence was not admissible to shew what wns 
contained in the lost unstamped plain Andrew 
V. Andrew, S Be G. M. G. 336 ; 25 L. J., Ch. 
779 ; 2 Jur. (tf.S.) 719 ; 4 W, IL 520. 

Work and Labour— Written Agreement un- 
stamped — Extra Work.] — lii an action for work, 
wliere it appears that the w’ork was done iiinler 
a written agreement, which is inadmissible for 
want of a stamp, parol evidence is not receivable 
to shew that there was extra work done not 
included in the original agreement ; nor will the 
jxidsie look at the contract for tliis purpose. 
Bitvlifitone v. ConilAi, 1 D. &L. 585 : 12 M. k; W. 
426 ; 13 L. J., Ex. 91 ; S Jur. 46. 

Joint Interest in Document — Admissibility of 
Stamped Copy.] — in an action founded on a 
document in which both parties hav’e an interest, 
and which was in the pnsses.sion of one, but is 
said by him to have been lost, a judge cannot 
i order, that if sucli party does not produce the 
I document to be stamped, a copy, duly stamped, 

I shall be read in evidence at the trial, and that 
i the original shall not be produced on the other 
! side, nor objection taken to the want of a stamp 
j on the original. The court rescinded pch an 
j order after it had been enforced by the judge at 
i nisi prills, and made a rule of court. Jiunkiri v. 

I Hamilton, 15 Q. B. 187 ; 14 Jur. 930. 

Admitted Copy.] — An admitted copv' of a 
document may be received without a stamp, 
and without proof that the original is stamped. 
Travisti v. Ilan/recice, 4 F. &; F. 1078. 

Agreement in two Parts — Only one Stamp.] — 
If plaintiffs put in one part of a written agree- 
ment which is signed by the defendant only, and 
is duly stampedrthe defendant may put in the 
other part of the agreement which is signed by 
one of the plaintiffs for self and the other execu- 
tors, although that part of the agreement is not 
stamped. Turner Ilardey, Gar. cV H. 449. 

If there are two parts of a written agi^eement, 
both executed at the same time, but tiie one 
stampe<l and the other unstamped, the unstamped 
part is receivable as secondary evidence of the 
contents of the stamped part. Waller v. Hors- 
fall, 1 Camp. 501, 

If two parts of an instrument are prepared, 
but only one is stamped, the party liaving the 
custody "of the unstamped part may give second- 
ary evidence of the contents of the agreement, 
if "the other party refuses, on notice, to produce 
the stamped part. Crurmms v. Swiff, 1 Taunt. 
507. 

Where a plaintiff lost his part of an agreement 
under seal, after it had been duly stamped, and 
at the trial of an action on the agreement, 
the defendant, upon notice, produced liis part 
unstamped, and the plaintiff the draft of the 
agreement -—Held, that the defendant’s part, 

; unstamped, might be received. Munn v. Oodholcl, 

'' 3 Bing. 292 ; 11 Moore, 49 ; 2 Car. (k P. 97 ; 
4 L. J. (O.s.) C, P. 54 ; 28 R. R. 628. 

A lessee who executes the counterpart of a 
lease, cannot dispute its admissibility in evi- 
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denoc-or impeacli its validity Bpon the giwd the ejeotaicnh 

Subject-matter illegal.]— A written agree- to stand ovca\ to give the. plamtrS 
ment, which is in law illegal, is admissible for of getting a stamp affixed. 11ns 
the purpose of insisting on the illegality of the decree was made. Curth'iX. Jiot 
transaction, in answer to an action for a sum (31^. 151). 

' . n . • 1 44-.-1 Umnrr ^TTI, ........ .. .I/-./'.,! i'.-. I n c.oO hO.'TV 


d. Time of Stamping. 

Guarantee after Bankruptcy. J— It is no objec- 
tion to a suarantee given by a bankrupt that it 
was not stampeil at the date of the hankniptcy. 
The court does not look at the date of a stamp. 
Klcholaon^ Ed‘jHirte^ 4 Jur, 10G6. 

After Proceedings — Beed.l— A deed stamped , 
after procecding.s have begun is good ab inino. ' 
JBroicne v. Sfnxufi'^ 5 Jur. (N.S.) 1020 ; 7 W. B. 571. 

If an instrument of demise in writing of apart- 
ments for a period of three months c rtain 
requires either an agreement or a lease stamp, 
it is not necessary that it should be stamped 
before the rule is granted under 1 G-eo. 4, c.87, it 
being time enough any time before the trial of 
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the ejectment. Dor- d. Pltlllip 2 >s v. Roe^ 1 D. 
& E,. 443 : 5 B. & Aid. 760. 

<leed which wanted a ]U’oper stamp being 
produced at the hearing, the cause was oi'demi 
to stand over, to give the plaintilf an oppoii 
of .getting a stamp affixed. This heing eliccted a 
decree was made. CvHifi v. llolcomhe^ 6 L. 3.* 
Oh..iryi). . , . 

Where a deed is produced bearing' the piojX-i 
stamp, the court will receive it without entering 
into the inriuiry whether it was athxirl upon, 
the payment of a sufficient p>enalt.y, and within 
proper time, although it is proved not to have 
been stamped when executed. Ac.c v. i /vwc/z,, 
3 X. & M. 31 ; 5 B. Sz Ad. 1023 ; 3 L. J., M. O. 
58. ■ 


Letter.] — Bill founded on a letter not 

stamped ; decree made, but directed not to be* 
delivered out till letters were produced stamped 
to registrar. Chervefx. Jone.'i, G Madd. 2G7. ^ 

An original letter stnmpod, after production, 
to make It evidence. Ford v. Compton^'H V>vo. 

C. C. 32. 

Eeceipt.J—lieceipt for purchase-money 

allowetl to be stamped as an agreement during 
the hearing, (kdesx. TrecotJil(Jl'>, 3 Ves. 234 ; I 
Smith, 233^:, 7 11. B. 107. 

Where limited by Statute.]— Where a deed 
bearing the proper stamp is proved not to have- 
been stamped when executed, the court will 
inquire into the time it was stamped, in eases 
whcre staniping within a limited period is rcquiicd 
by statute. lh\r v. Preston.^ supra. 

Before and after 1870— Bate of Execution.]— 
A deed executed before the commencemeiit ot thO' 
Stamp Act, 1S70, ami at the time of execution 
requiring a 35.^?, stamp, was not dated nor stam}}C.a 
, until afterwards ; so that on its face it appeared 
to be duly stamped with a Kb. stamp, under ss. 4 
! and 78 :-^Hcl<l, that evidence of the real date 
1 execution was admissible ; and that, under s. K , 
the deed could not be given in evitlciice. 

; V. Ilorhc. 47 L. J.,Q. B. 147 : 3 Q. B. B. KO ; o7 
'|L. T. 633: 2GW.B. 112. 

1 Probate— When Payable under preceding 
; Statute. I— J. died on the 2ud of August, 18/3, 
i having previously ma.(Ie her last will, 

I executor yiroceeded to prove, and on the loth or 
' ♦Septeniher IST3, paid. 450Z., lieing the amount ot 
I duty then y.avable. A caveat was lodged by the 
I next of kin. and it was not until the 13tii ot 
' April, 1880, t hat tlie will was established. In the 
meantime the 43 Tier. c. 14, was yiasscd, alicring 
and increasing the duties payable upon yu'obatcs 
on and after the 1st of April, 1880 Held, that 
the iirobate was liable to the increased duty made 
riavabie by the 43 Viet, c. 14, s. 3. «/ey, Pi 

Lalor V, doncr^ 5 L. B,, Ir. 282. 

Bond— After Beath of Obligor.]— A bond is 
valid though not duly stamyicd until alter the 
death of the obligor. Ilandleij v. , 8 L. J. 
(o.s.) Cii. 43. 

e. Objections and Proof. 

Several Parties— Proof on One making Objec-^ 
tion.] — Where an agreement between sevcml 
‘ oarties is olfered in evidence, and it is objected 
1 To on the ground that it is not sufficiently 
stamped, by reason <if the omission of a stamp, 

[ yiroof of tiiat lies on the yiarty who makes the; 
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objection, it. being a fact. Waddi lujtmi v. Wmnek, 

5 Esp. 182. 

The onus of shewing tluir an liBtrument, other- 
wise regular, has Ifjoii flnly sminped. lies ou the 
parry irn]»e:ie]uiiir it. Bnc d. Frifor y. Chomhs 
or <1. il : a G. .fc D. Vj3 ; 12 L. J., 

Q. B. ah; h Jiir. 0a«). S. F., WIIso/i y. SmJilk 
12 M. ic W. llll ; 1 jD. L. 633 ; 13 L. J., Es. 
■IIB. ' ■■ ■ ■ ■ 

The bnrtheii of proving an instrument to be 
nnstainpml lies, in the first instance, ojl the party 
wlio objects lO its ]»roductioii on the gromicl that 
it is unstamped. ^Fin't.-ieDn'cduient Co.w Hart- 
Fide, 42 L. J., Ch. 173 ; L. IL 5 H. L. 624. 

PresumptioE.] — When there is no evidence on 
either side ii vrill be presumed to have been 
stamped. Ih. 

But when once sat.israciOJ'y evulcnce has been 
given tliat at a particular rime the instrnmeiii 
was mistampied, rhere is an end oi; any presunp)- 
tio]i of law iji favour t'af its having Ireeii sramped ; 
the onus of proof is di'fted., and the irirtv who 
relies on the instnimeut riiiist prove it to have 
been duly stamped. Ih. 

Against a party who refuses (after notice) to 
produce an agi’cement, it will be ’pi'osumed that 
it is stamped. Cri'tj) v. A. dd croton, 1 Stark. 33 ; 
18 E. E. 744. 

But the part}' refusing is at liberty to prove the 
contrary. ^ Ih. 

Claim for Exemption.] — Where an agreement 
is primd facie liable to stamp duty, it is for the 
party offering it to bring it within the exemption. 
CIia?iterT.DieliiiiM>H,2 D. (y.S.) 838 ; 5 3Ian, 6c G. 
253 ; G Scott (X.E.) 182 ; 12 L. J., C. P. 147 ; 
7 Jiir. St). 

Obliterated Stamp.]— Where a deed requiring 
an ad vaioi'em sramp is |)rodLuccd, bearing the 
appearanceof having had a stamp upon it. but the 
nature of which, by reason of obliteration, cannot 
be ascertained, it is hu’ the party objecting to the 
deed to give some evidence tliat a proper stamp 
had not been impr^sed, otherwise a presumption 
may be made that the deed had been duly 
stamped. Due d. Fnier v. Coomhes or Comhe. 
3 Q. E. 687 ; 3 G. 6: D. 103 ; 12 L. J., Q. B. 36 ; 

6 Jur. 030. 

Agreement to waive Objection.] — The court 
cannot sanction aii agreement between the 
parties, that an objection for vrant of a proper 
stamp shall be waived. Oiveii v. TJioniatt, 3 
Mylne A K. 353. 

An agreenieiit, that it should become necessary 
to stamp a dociinienr. and pay any })enalty for 
doing so, one of the parties to it should be at 
liberty to chaige the other vdih the expense of 
stamping it, is an evasion or the Stamp Act, and 
will not be enforced by a court of equity as to the 
penalty. Ahhirtt v. Ftnittop. 3 Jo. Sz Lat. G03. 

An agreement which has not been duly stamped 
cannot be admitted in evidence, although an 
api'jlication is made by both sides that the agree- 
ment should be adrnittetl without lacing stamped, 
as it Nvouhl amount to an evasion of the stamp 
laws. Unrrii; v, Chdjjimtn, 17 L. T. 517. 

Objection — by Associates.] — Under 17 & 18 Viet, 
c. 125, s. 28, the associate can make only such 
objections, for want of a stamp, as the parties 
might have made if the statute had not passed. 
Trai'ers v. Ilanj reave, 4 F. 6: F. 1078. 


By Party or ConnseL] — The 17& 18 Viet. 

c, 125, s. 28, which enacts that it shall be the 
duty of the officer of the court to call the 
attention of the judge to any omission or iii- 
sufiiciency of the stamp upon any document 
produced in evidence, does not preclude a party 
to the suit, or his counsel, from taking the objec- 
tion. Austhi V, Bantjanl, 6 B. k. S. 687. 

Question as to whether Original was Stamped 
is for the Jury.]— On the trial of an action on a 
policy in wdiieh the existence of the policy was 
in issue, the plaintiffs, pursuant to notice to 
produce, called on the defendant to produce the 
original policy. He declined, and they there- 
upon, with a view of proving that it had been 
duly executed, proceeded to put in a <locumeiit, 
purporting to be a copy of the policy which they 
had received from the defendant’s bj’oker. The 
defendant objected, and requested the judge to 
hear evidence to shew that no origiiuil poHcy was 
or ever hatl been in existence. The objection was 
overruled, and the alleged copy admitted. Later 
in the cause the defendant gave evidence tending 
to ])rove that in fact there had never been any 
duly-stamped policy, or indeed any policy at all 
executed, and the judge left it to the jury to 
say whether there had or had not been executed 
a <luly stamped pnrdicy by the defendant. The 
jury fouiid in the affirmative : — Held, that the 
^iuestion was rightly left to the jury, inasmuch 
as if the judge had himself decided it, he would 
ill fact have decided the main issue between the 
parties. Stowe v. Qiicvner, 39 L. J., Ex. 60 ; 
L. R. 5 Ex. 1.55 ; 22 L. T. 29 ; IS W. E. 466. 

When Point BoubtfuL] — ^An objection that a 
document requires a stamp will not be given 
effect to if the point is doubtful. Westlahe v. 
Adams, 1 F. & F. 183. 

When to be taken.] — ^^Vhe^e an instrument 
was put in evidence as an agreement, properly 
stamped, but during the trial it was subsequently 
relied upon as a lease : — Held, that the objection 
to its inadmissibility, for want of a proper stamp 
ought to have been taken at that period of the 
trial when it was first tendered as a lease. Doe 

d. P/tiUijJ V. Denjami/i, 2 W. W. «k; H. 1)6. 

An objection lo the admissibility of a docu- 
ment for the want or insufficiency of a stamp 
must be taken at the time it is tendered in 
evidence. JFdjiusou v. Vernon (^LoreV). 7 C. B. 
(N.s.) 235 ; 29 L, J., 0. P. 310 : 7 .Jur. (N.S.) 146. 

Where, therefore, executors suing had put in 
evidence proba-te of the will of their testator, and 
the same had been read without objection : — 
Held, that the defendant could not afterwards, 
]jy giving extrinsic evidence of the value of the 
estate, object to the admissibility of the probate 
for want of a sufficient stamp. Ib, 

f. Becision as to. 

Motion on.] — Semble, that .s. 31 of 17 & 18 
Viet. c. 125 has deprived the courts of juris- 
diction to entertain any motion upon a point 
reserved on the stamp laws. Ktiiscr y. Grout, 5 
H. & N. 35 ; 29 L. J., Ex. 20 ; 1 L. T. 44 ; 
8 W. E. 79. 

Judge at Msi Prius.] — The question whether 
or not a document offered in evidence requires 
to be or is sutFiciently stamped is to be decided 
by the judge at nisi prius, and cannot properly 
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be reserved for the opinion of the court. Tatter- 
mil Y. Feaniley, 17 C. B. 368. P., Slordet v. 

Knexynshi, 17 C. B. 251 ; 25 L. J,, 0, P. 2 ; 
4W/B.153. . ^ 

Unless he decides against its admissibility. 

Coru Y. Bnrh, U C. B. (isYS.) 370. 5^. P., Skar- 
pleiy, Jlwhml^ 2 K. & K. 57 ; 5 W. B. 568. 

The provision does not apply where on an 
objection being taken to the sufficiency of the 
document, the ludgo with consent, of the parties 
abstains from expressing an opinion on the point 
and reserves it for decision in banco. Mimrs v. 
Smltlu 1 Jur. CN.S.) 1025 ; 4 W. E, 9. 

Appeabl— mere a judge, trying an action 
without a"" jury, rules that the stamp upon any 
document is sufficient, or that the document does 
not rerpuTC a stamp, the decision is final and no 
appeal lies to the Court of Appeal by v ay of 
application for a nonsuit, or to enter judgment, 
or for a new trial. JJlrwitt v. Trltton, 61^L. J., 

Q. B. 773 ; [1892] 2 Q. B. 327 ; 07 L. T. 72 ; 41 
W. R. 30. 

Bocuments — Pending Decision.] — Documents 
vrhich require to be stamped, may be taken as 
put in conditionally, on a point reserved as to 
their sufficiency or necessity. Vi Mer v. J/tuc- 
hrag. 2 F. k F. 310. 

Jurisdiction to order Production of Document 
to he stamped.] — The court will compel the 
production, by a defendant, of a letter, v/ith a 
view to its Being stamped as an agreement, at 
the expense of the plaintiff (such letter being a 
part of an alleged agreement, which it is neces- 
sary for the. ])laintifE to prove as part of his case), 
the ])laiiitifl: being no party to such dociimeut, 
but claiming only an interest in it. JIaU x. 
Bai abridge, 3 D. L. 92 ; 14 L. J., Q. B. t-SJ , 

9 Jur. 45 i. 

. When eserclsed.]-~B. and G. entered 

into partiiersih}) by an unstamped agreement 
which was in the hands of S. A. sued B. and C., 
as partners, fc»r goods sold, and a[)plied to to 
take or send the agreement to the stamp omce. 
that A. might get it stamped. 8. refused to do 
so, and a jiulge would not order him to do so 
as he held the agreement for B. and C., and 
■did n<.)t in any way hol<l it for A. JJgbe v. 
Brewer, 2 C‘ar. & K. 828. 

7. Attesting- Witnesses to Docu^ients. 

a. When Necessary. 

In Case of Wills.]— A will more than thirty 
years old may be road in evidence without proof 
of its execution, although the testator has died 
within tbirtv years, and some of the subscribing 
witnesses are proved to be still living. Boe d. 
Oldham V. Tre??ev/,8 B. & G. 22 : 2 k By. 
195 : 3 Gar. ik P. 402 ; 6 L. J. (o.S.) Iv. B. 280. 

8. P.. Jhe a. SjnUhnr}} v, Burdett, 4 A. E. 1 : 
6 N. .k 259 : G L. J., K. B. 73. 

It has never been laid downi as a rule that a 
will cannot be proved without examining all 
the witnesses, though the practice has been to 
examine all. 'Powell v. rer, 2 Bro. C. C. 504. 

But a party proving a wall in solemn form m 
the Probate Court, is~boiiud to call at least one 
of the attesting witnesses. Bowman v. Ilodgnon, 
36 L. J., P. 124 ; L. B. 1 P. 3G2 ; 16 L. T. 392 

In ejectment by the heir-at-law against the 
devisee to prove the execution of the will, it is 


not necessary to call the subscribing witnesses, 
d, Stvtishnnj v. Smith, 1 Ksp. 391. 

A will puvjiorted to have lieen executed in 
the presence <.4‘ two attesting wkuesses. One 
wars abroad and the other in Englaius. Ihe 
executors, who propounded the will, applied for 
a commission for the examination, de Ijeiie esse, 
of thesectmd attesting witness, who was re.<ideiit 
in London. The affidavit allegeil no p-hysieai 
infirmity but described him as an ehlcrlv peison. 

The court onlered the eommi.->ion to i>suo, ]>iit 
intimated that if it was [)re‘[)Oscd at the trial to 
read the evidence taken under it, strict proot 
of inability to produce the witness waailtl lie 
re'iuired. ^lePhermfi v. Pur noil. -10 L. J., 1. 

30 ; 24 L. T. 7-12 ; 19 W. R. 784. 

A subscribing witness to a will, wire swears to 
the testator's insanity, may ]>e cuntradienxl^ by 
other evidence. LdU'c v. JolijJe, 1 . BL 365. 

And- me earner sub tit. Wills, ante. cols. 70o 
etseq. 

Deeds.]-— Where an instrument is provc<l by 
a co[»v as secondary evidence, from rvhich it 
appears that the ofigiual rvas subseri])Gd by an 
attesting witness, it is, nevertheless.^ unuecessaij 
to call him. Poole v. Wurren, 3 X. & P. 693; 

8 A. ik E. 582 ; 3 Jur. 23. 

Where a title-<leed, under which both parties 
in ejectment claim, comes out of the possession 
of t;he defemlant upon notice to pro<lucc, it mig” 
be read aeuinst him on beha.lf of the plaintift, 
without calling the attesting witnesses, i^cc d. ■ 
WflUums V. WlUiumr, 5 X. k M. 434 ; 1 H. k \\ . 

*^^In a case wdiere all the parties are represented 
before the court it is not necessary to prove by 
the attesting witness a tleed for the validit,v of 
which attestation is not necessary within the 
iiieaniinr of s. 26 of the Common Law Pro(?cdtue 
Act, 1854. Worthington w 2Toore, 64 L. T. 338. 

In an action for w'ork and labour in getting an 
apprentice for the defemlant, the plaiutrfl: gave 
the defendant notice to produce the deed of 
a] ii jrenticeship : — Held, that the production op it 
did not dispensewith, the neeesshy of proving its 
execution by the subscribing witness, licardoii 
V. Minter, 5 IMan. k G, 203 ; 12 L. J^ O. P. 13J. 

Sembkx wiiere one of the plaintiffs is an 
attesting witness to an instrument, the proof 
uf tlie execution of wiilch is ^essential to the 
defendant's case, it is enough for the defendant 
to prove the liandwait ing of that plaintfif. 
Strunge v. JJtwhwood.-, 3 L. J. (o.S.) Ch. 194. ^ 
Upon a question of settlement of apprentice- 
ship the indenture wms proimeed, apparently 
executed ])v all parties : and the name of U. J. 
affixeti to the attestation, as attesting ivitncss ; 
but witlaatt any deserffition. It was prove<i that 
search had been made wlicre the indenture was 
executed, Imt that no one of that name could 
there be found; and that on inquiry of the 
])arties to tlie iiulenture nothing could be learned 
of him; but that between two and tliree rniles:; 
from the place, there waas a U. J. wdio said he 
knew' nothing about the matter. He was _riot 
produced. U}>oii this evidence the sessions 
refused to receive the evidence of the parties to 
the indenture to prove its execution ; being of 
opinion that enough had not liecn done to prove - 
the handwriting of the attesting witness ;™Held, 
that they had decided rightly, lie-r v. Mucale- 
done. 7 L. J. (O.S.) l^L G-. 96. q 

In an action of ejectment the counsel for the 
plaintiff called the defendant as a wntuess, and 
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prc'iposed to prove the dei’eEdrait's execution of 
a (it-ed. hy %vliieli lie assigned tlie lands sought to 
he I’ceovered to the plaint it! by asking him 
•whoi her lie had executed it. Meld, that the sub- 
scribing witness ought to be called ; and that 
witliuui shewing that it was impossilde to pro- 
cure him. the propt>sed evidence could not be 
received. Wlnpinui v. Gath. 17 Jiir. 559: 

1 W. B. 375. 

In cx ]')arte cases a deed must, generally 
speaking, be proved by the attesting witnesses. 

In re, 3 Eq. E. 512 : 1 Jur. (N.S.) 
222: :-nV. E.312. 

<fnau ex parte ap] dicat ion, the testimony of 
the aitC'ring wiuie^s to an insrnnnmit was 
dispensed with, there being a ditHeulty in ob- 
tainin-r his evitlence. Die/Gun, In re, 10 Jur. 
(y.S.) 073 : 10 L. T. 090 ; 12 \V. 11. 07S. 

Wiiere tlic attesting witness to the signature 
of certain parties lo an agreement fm* reference 
to arlntration was the clerk <)f their solicitor, * 
and ho refused to make an attidavit verifying the 
cxeeuri<nj, of the agreement by tlieni, the court, 
on an ex parte ap})lication to make the award 
a rule of court, dispensed with proof of such 
oxeeution. f<, ([, nom. Dlcrdontt Arhitnifion, 
In /V, 4 X. E. 394. 

Xecessity of })roviiig a deed by the attesting 
witness, where its validity and the payment of 
the consideration is contested by a pei’sou not 
a party to it. Lehjli v. Llotjfh 35 Eeav. 455. 

To Seal of Bank.] — To an indenture of feoif- 
Bieiit by the Bank of England, the seal of the 
hank wms affixed by a paper wafered to tlie in- 
denture. on which paper was written, “ Sealed 
by order of the court of d.irectors of the governor 
•aiifi company of the Bank of England. 12th Dec. 
1833. J. K., secretary : — Held, that J. K. was 
not an attesting witness, ami tliat the execution 
of the feoffment might be proved by the seal, 
without calling J. K. Doe d. JJanli of England 
T. CIinmher,% 4 A. ik E, 410 ; <3 X. k M. 539 ; ' 
I K. k' W. 749 ; 5 L, J., K. B. 123. | 

Lease.] — In an action by a lessee against the 
assignee of a lease, the plaintiff having proved 
the execution of the couijterpnrt of the lease, 
the defendant put in the original lease, which 
^Yas produced by a party to whom he had 
assigned it : — Held, that it was not necessary for 
the plaintill to call the subscribing- witness to 
X>rove the execution of the lease. DunieU v. 
Lynch, S D. k E. 303 ; 0 B. k 0. 589 ; 4 L. J. 
(O.s.) K. B. 274 ; Cp. Xntile v. Shea, Ir. E. 9 
Ck L. 389—Ex. Oh. 

The parties agreed to admit in the cause 
certain facts in the same manner as if they had 
been } coved by pro[jer and legal evidence, and 
among others, lltat a certain exhibit wms the 
notice, and a certain other exhibit a true copy of 
the lease referi-ed to in the notice : — Held, that 
the notice wms not evklence of the lease so as to 
relieve the defendant from the necessity of 
■calling the attesting w'itncss. Ilonutiey v. Burn- 
ham, 1 Hare, 15. 

Held, also, that the admission as to the copy 
of the lease substituted the copy for the original, 
but did not })lace the co})y in a better situation 
than the original, if it hail been produced. Ih, 

Assignment of Goods.] — Where a defendant 
claimed title to goods under an assignment, and 
ill })iirsuauce of notice }»roduced it at the trial 
when called for hy the plaintiffs ; — Held, that 


the plaintiffs were entitled to read it in evidence 
without calling the attesting witness to prove 
the execution," although they impiigneil the 
validitv of the assignment on the ground of 
fraud.'' Carr X. Burdiss, 1 C. 31. k E. 782 ; 5 
Tyr. 309. 

Appointment under Power.] — An appointment 
of new trustees, not required to be by <leed or to 
be attested, was made by- rleed, cxecute{l abroad 
by the donee of the power, who was resident 
abroad, ami bis execution of it was attestetl by 
a witness, also resident abroad. A vesting order 
was then ap}>ixed for, one of the old trustees 
being of unsound mind, and ivas suppoi-ted by 
proof of the handwriting of the signature of 
the appointor to the deed : — Held, that^ the 
petitioners must prove the handwriting of the 
attesting witness, or, failing tliat, must shew 
that they had endeavoured to ffml a witness in 
Englaml wiio could speak to his handw'riting, 
amf failed in doing so, in wiiich ca.se the order 
might be drawn up on proof of the handwriting 
of the anpointor. Bice. In re, 55 L. J., Oh. 799 ; 
32 Ch, I). 35; 54 L. T. 589; 34 3V. E. 747— 
C. A. Sec also Baxendalo v. Be Valnier, 57 
L. T. 555. 

Partnership Agreement.] — In an action the 
defence wns, that the plaintiffs testator and the 
defendant ivere partners, and that the snbjeet- 
matter of the action was a ]jartnership account. 

; To prove the pai'tnership the defendant called 
I for the production of an agreement, purporting 
I to be by a third ])erson, with the plaintiff’s 
' testator and the defendant as a ftrm, to do w^ork 
for them -.—Held, that on the production of it by 
the plaintiff the defendant was not entitled to 
read it without proof of its execution. Collins 
V. Batfutun, 4 P. k D. 544 ; 1 Q. B. 117 ; 5 Jur. 
530 ; 10 L. J., Q. B, 98. 

Contra Spoliatorem.] — It is not necessary to 
prove the execution of securities against a 
s}>oliator or a wrongdoer. Bmc v. ElUns, E. & E. 
188. S. P., Dclatuj v. Tenison, 3 Bro. P. G. 559. 

Public Officer.] — Proof of execution is not 
necessary -where the opiposite party who produces 
the deed" i.s a public officer, who, in the discharge 
of his official duties, wars obliged to prepare such 
deed and get it executed. Scott v. Wantliman, 
3 8tark. 168. 

Bill of Exchange.] — If the subscribing wdtness 
to the acceptance of a bill of exchange, being one 
of acceptor’s family, cannot be served with a 
subpmna in consciiueiice of the conduct of that 
family, the bill may be paid without his evidence. 
Hill V. Phillips, 5 Oar. k P. 35G- 

Iii assumpsit by indoi-see against ncce}>tor, in 
order to shew’ that plaintiff; had received the bill 
when it w-as overdue, a ]n’otest -which had been 
made of it by plaintiff’s iiiimediate indorsee, 
being in the hands of the plaintiff;, was called for 
bv defendant at the trial on notice to produce. 
On its production it wms found to be attested by 
a witness : — Pleld, that the mere circumstance 
that the protest came out of the hands of the 
plaintitf, as he did not claim title under it, was 
not sufficient to dispense \Yitli the necessity of 
calling the witness ; but it being proved that on 
tw'O occasions the paper had been produced by 
plaintiff’s attorney to defendant’s attorney as the 
protest applying to the bill in question, it wms 
admitted in evidence without proof of the attes- 
tation. MaHin v. Palmer, 6 Gar, k F. 466. 
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eitto’ be called from tbe house ^Yllcre the witness 
h. Witiiess denying Attestation. lived, or else some person who had seen him 
Anattestinff witness ought not to be admitted abroad. I)oe x.BnvrIL i Oar. A T. b 17. 

s , . ^ .,.1 A Pvnri'f Tit- -t rnrlior thnt hK wllO had ]>ai tCCt 


to deny his own attestation. GooAtitle d. Aiex~ 
aiulrr Y. Clayton. 4 Burr. 2224. 


nUr V. Clayton. 4 Burr. 2224. from him on bad ttwm 

But if he does deny having seen the deed Dragoons, and that li 


X>Ub u. iiucn 

es;ecuted, other evidence of the execution is 
admissibie. TaUot v. Ilodson, 7 Taunt. 251 ; 2 
Marsh. 527. 


aoroaii. jjuo a.jyram \ .j. it. • i.iiw 

Proof by a father that his son, who had parted 
from him on bad terms, had ctilistcd in the 11th 
Drao-oons. and that he had inquired at iheMhrr 


Office and been told that the regiment nad saiiea 
for India, was held sufficient to ler;lii evidence of 
the son’s handwriting, as subscribing witness to 


Witness is not at liberty to contradict Ills 1 an agreement. 
attestation. In such a case otto evirlence from j ipieve an airc-.m- wu’.tos to a to . cwm t 
circumstances is admissible, as where there is no ! be fomid yter strict and I 

witness or the person does not exist; sealing and ; clence d his handwriim.s is admissible. M,>, d. 
delivcrv mav be presumed from proof of hand- \ Johnson v. John.son, - 
writing An-o,ras v. Zoek, 10 Vcs. 171 ; 8 B. E. J" tto 


111.-1, Uiiiii I' '-W j ..... _ 

making them is capable of being called, i ff. 

; Absconding."] —An attesting witness to a bond 

! ... , n n ^ ^ Hi. «, 


writmc'. JA'urnnrvs v, juoch; z\j vea. i ... _ _ 

OQ ore" witness, gener.nl answers to nr jinnee? that n< >t..ing 

' ’ ‘ I is laiowibcnncernliigAiim are admissible, but not 

c. Witness Bead, Absent or Incapacitated, declarations as to panierJar facts if the 
^ „ r , , to- maldiiu them is callable of being called. Ih. 

Witness Bead.l — Proof of the handwriting 

of the subscribing witness to an instrument is Absconding."]— An attesting witness to a bond 

sufficient, he being dead, without any further ucq, pe found after sufficient inquiry : 

proof of the identity of the parties, except tbe ! evidence of his handwriting was 

identity of name and description. Page v. j .-iq^issible. it being edear that he had absconded, 

i M. & M. 79. , . V, -I although a letter which (lid not state where he 

Where attesting witness to deed has inetl (concealed had been received irom him bj his- 

abroad, a strict proof of his death is required ; before the trial. Maryan v. 

otherwise, where constantly residing in England, 9 Bing. 359 ; 2 Jloore & Sc. 490 ; 2 

Mcnley v. Philqis. 2 Atk. 48. , . L. j'., C. P. 27. ^ 

One having order to prove a deed, viva voce, . n i- 4 -e^ 

at the hearing, not allowed to prove the wit- Incapable of being examined.]— Proot of the 
nesses’ hands, thev being dead, but had leave to j handwriting of an attesting witness, who is 

examine in the office to prove the deed, though | incapable of being examined, is^not sufficient to 

publication was passed, Plo^iton v. j niaintain an action ona writreii insmiment ; but 

Pre. Ob. 64. \ plaintiffi must give some evidence of the ideutity 

One subscribing witness dead, and another out defendant with tbe person executing, be^ oiict 
of Tiirisdictioii, proof of bandwriting allowed, fpe mere similarity of the name. 

Banlis V. FarqnJiarson, Dick. 167. ^ ^ MusgroiT, 1 G. A H. 511 ; 3 Tyr. ; 2 L. J*? 

MoTti^arm bequeathed to wife of subscribing 210. Jogan v. Alder. Ih., n. 
witness? Proof of his handwriting held sufficient ^ 

nroof'of execution of mortgage between mort- witness blind.]— Where an attesting -witness 
crac^-ee and mortgagor. Inman v. Parsons, 4 g qced had become blind : Held, -that it was 
M?dd. 271. not sufficient to prove the handwriting of the 

In order to prove a deed a witness was called | but that he nnistjie also exammea* 


XIliirL vix -- 

proof of execution of mortgage hetwceii moit- 
gagee and mortgagor. Inman v. Pai'sons, 4 

Madd. 271. , 

In order to prove a deed a witness wnis caiieh 


In order to prove a aeea a wmness wa^ i , cigiiature, out inai 

who stated tliat it was destroyed and that he had i y^ WiUhrms, 1 De D. & Sm. 314. ^ 

+E/21 i-,r,Ti-iA* fa it in thoii’ i If gpiec tliG execution of a deed the subscribing 


seen the names of the parties to it in — y- , xi lAiv.. v.. --- , 

respective liandwiitiiig. He also stated that the j y-pness to it has become bLind, a party S].iiug on 
instninieiit bore the name of one B. as an attes- ; ^{^2 deed must, if non est factiiin he pleaued, caU 
tin«* witness ; that B, wais dead, but that he did i subscribing witness : and it is not enough to 
not'know' B ‘s handwriting or wiicther the name rg-ove the liandw'riting 'Of the parties executing 
of B. was written by B: Held, that in the the <lced and of the subscribing witness. 
circumstances, secondary evidence of the con- y. Frith, 9 Car. 4c P. 3 97 ; 2 M. 4c I^oo. -h— 

tents of the deed w’as admissible without further deed attested by a witness become bliucl 

proof of the hancUvriting of B. Per Erie, J. : be read, as proof of the witness's writing. 

Where a document is lost and the aitcstiug without calling him. Pcdlerwl a-ige,l hi.ia 

• J y-- X,. ,'x A.: +Em‘A Tss nn lU'C.PSsItV fOr s 


\v ucro ii. 

witness to it is dead, there is no iiecessity ^ror 
proviim’ his handwriting. Peg. v, St. Giles, (.urn- 
herLcell. I Eh & Bh 642 : 22 L. J., M. 0. 54 ; li 
Jur. 1()4 ; 1 W’^. 181. 


d. Where Party Claims an Interest. 


Jur. 1{)4 ; 1 Wh E. 181. ! g^hgeribing Witnesses Bnnecessary.]— In an 

Witness Atsent,]-!.!! ixn action on an attested j 

a,(!reonieiit, it was liroyol that the attest^ “1" ^ ^ ps rf aln-eement (which 

witness formerly liito at Salford, hut that alou : uoj rhtooius otoUt .vithibiiicn- 

eloven months ago he “i paid a . U p ^ j ^.j^yomeiit "), the consideration for the 

;? r. Wfe i"rV5.K« s: 







■Produciiou afid Admission of E'Vidence* 854 

Where PlaiutifiT in Witeess.] — Course to be 
iirsueil when a plaintiff is attesting witness to 
deed winch defendant wants to prove. Strange 
. Mmvod, C. P. Cooper, 407. 

Effect of Proof.] — deed proved by the attest- 
ig witness, viva voce, at the hearing is well 
roved for all purposes in. the cause, unless it is. 
npeached. .Boivser v. Oolby^ 1 Hare, 100 ; 11, 
,.J.. Ch. 132: 5Jur. 1108. 


EVIDENCE- 


sul)scr!bing witness, to read the original agree- 
ment. The juilge rejected it: — Held, that -the 
agreement ought to has'c been received, and was 
adniiV'.ible without calling the attesting witness. 

Co, V. 12 C. B. 557 — 

Ex. Ch. 

If a dofen-.laiit calls on a plaintiff to produce 
at the trial a deed isi his ciisiO<iy, to which the 
plaintiff is a party, and under which lie claims 
a lieneiiclai estate, it is not necessary that the 
defendant should call the attesting witness to 
prove the <liie execution of the tleed when pro- 
duced. Petrooe v. Ifoojfvr, 3 Taunt. 80. 

Jt is nor necessary to prove the execution of a 
deed, if tlie adverse party claims under it ; and 
tills rule applies, where secondary evidence is 
uiven of the deed. Dor d. ./Atad/oa/Avoi v. Wahl- 
irrhihh 1 N. P. 8 ; 5 A. .V E. 520 ; 2 H. W’. oOl ; 
(5 L‘. J., K. B. 35. 

A })ar‘ty pi-oducing. at the trial (8; a cause, a 
deed which has been <omo luontlis in his posses- 
sion, is nor excused frtiiu proviug the execution, 
because he received suc,h <ioerl from the adverse 
parry, wdio fonuerlv claimed a benetit under it. 
Varhrr v. (Whs\ 1 B. A Ad. 145 : 51. A 51. 353 ; 
8 L. J. (o.S.) K. B. 341. 


8, Impounding Documents. 

Order.] — The judge at the trial of a cause 
cannot order any paper to be impounded, which 
is not given ill evidence ; i' 

It should be in court in the p< 
the witne,sses. Ur 
By 5 A 8 Will. 4. 
to preserve in his c 


it is.' not enough that 
V bsion of 'one -of 
X V. ClvifovdiC Qbx, A P.. 521,. ■ 
,c, 78 . iv to-wni- clerk is,,, reqiiirecl 
•iistody the voting papers used 
at an election of councillors for six months after- 
w'anls. A eriinlnal information having been 
lilcd against a town clerk for rniscoiKlnet at such 
an election, the court refused to direct that the 
voting papers should be impounded for the pur- 
pose of evidence against him, rdthough the six 
months’ custody of them ivould expire before the 
trial. Ilex v. Xicliolett*^,, 8 ]Si. & 51. 827. 

A judge will not order documents which have 
been given in evidence in a cause to be im- 
pounded, unless application is made during the 
progress of the cause. Barton v. Ocltford^ 7 
Car, & P, 547. 


Inspection — Copies.] — Tii the case of docu- 
ments impounded by order of the court, the 
court cannot, while such documents are in the 
custody of the court, part with such documents, 
blit wnli give leave to inspect the same under 
Order XL 11., r. 33A. Copies, however, of such 
documents may not be taken. Solhifor, In re,. 
Incurjw rated Ltiw Society, Exinirtc, 85 L. T. 5S4. 


Y. ATTEXDAXCE OF 5VITXESSE8. 

1. PnocESS. 

a. Subpoena generally. 

Form.] — The name of a witness, though not 
in the original subpeena, may be inserted therein 
at any time, if the party has been served with a 
coi)y.'' Walefielil v. GM, Holt, X. P. 526. 

Issue of — Time.] — Any party may without 
leave of the court issue a subpoena for the exami- 
nation of a wi-tness at any stage of an action ; 
but the court will exercise a control over thm 
privilege to prevent its being oppressively used. 
Uaymond v. Tapson, 22 Ch, J). 430; 48 L. T. 
403^ 31 W. K. 304—0. A. 

In an action for the redemption of a mortgage 
the usual judgment wms obtained and the defen- 
, dant, the mortgagee, proceoficd to vouch his 
accounts incha^ubers. The plaintiff subpoenaed 
a solicitor who had acted for both parties in the 
mortgage transactions, in order to examine him 
with respect to the moneys received by him on 
account of both parties : — Held, that the plaintiff: 
wms entitled to issue the subpoena and to examine 
the witness. lb. 

Place of Trial,] — In order to bring a party into 
contempt for not attending as a witness at a trial 
at the sittings in obedience to a subpoena, the 
writ must specify the place at w^hich the cause is 


What must be Proved. 

Execution.] — 55"itness must not only prove his 
owm attestation, Imt also the execution of the 
deed by the person executing the deed. Ifill v, 
Jjiieft, 3 5Iadd. 370. 

Acknowledgment of sealing and delivery, not 
sufficient evidence thereof. Grayson y, W'dlun- 
son, Dick. 158. 

But otherwise of signature. Ih. 

Tfitness to deed must state the circumstances 
of the execution, the sealing and delivery. 
Burroiccs v. Loeb, 10 Ye&. 470 ; 8 E. E. 33, 858. 
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to be tried, Yiz. Westminster Hall or GuiklhaU. 
J/iZw))! V. 3 M. it r. 3:-i3. 

A subpoena required the attendance or a wit- 
ness in Westminster Hall, the nisi prius sittings 
being held, during term, in a detached building, 
called Westminster Sessions House Held, that, 
notwithstanding the apparent inconsistency ^oi 
the ^Yrit, an attachment might be granted tor 
disobedienco to it, by reason of the witness 
neglecting to apjicar at the Hisi I rius bonrt, 
there being notices affixed to the walls of the 
court in Westminster Hall, directing witnesses to 
proceed to the sessions house. Cliapmiin v, 

1 I), (N.S.) 289 ; t- Scott (2fr.R0 319 ; 3 Man.& G. 
609; IIL. J., G. P. 51. 

Date.] — A subpoena, tested the 9th May, and 
seiwed on the 19th, required the witness to appear 
^‘on Monday, the 21st day of March instant. ’ 
The court refused to set aside the service. Page 
V. Carmo, 1 C. & J. 5U ; 9 L. J. (O.sO Ex. 192. 

attachnieiit against a 
witness for not obeying a subpeena dated on the 
18th June, calling on him to attend the trial on 
the 2nd July, but which subpoena was not served 
until the 3rd, as the subpoena and service were 
inconsistent with each other. Alcwandcv 
Pixon^ 8 Moore, 387 ; 1 Bing. 306 ; 2 L 

(O.sOa . 

A subpeena requiring the party to attend tne 
trial of a cause on the commission-day ext ends to 
the whole assizes, and it need not go on to require 
his attendance “'from day to day until the cause 
is tried.” Schtdes v. TlUton.^ 10 M. & W . 15 ; ^ 
B. (N.S.) 229 : 11 L. J., Ex. 332. 

A subpeena tested in vacation is a void writ, 
Pdadl V. Carhag. 8 Scott (N.R.) 603 ; 2 13. & L 

■- .Yv....-, .. T T n T> or. 9 Jm- 
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600 ; 7 Man. & G. 958 ; 11 L. J., C. 1 . 2< 
111 . 


Ee-Sealing,]-— If a cause appointed for 

one sitting is made a remanet, the subpeena must 
be re-sealed and re-served. Sydenham, v. Rand, 

3 Dough 129. 

A witness is not bound to obey a subpeena 
altered bv the attorney from the sittings for 
which it was originally sued out to a subsequent 
sittings without being rc-sealed. Rarher v. 11 ood, 

2 M, Hob. 172. 

Irregularity of Service.] — A witness who has 
attended to be cxamineil in pursuance of a 
siibpOBiia cannot then refuse to he cxaniined, on 
the ground of irregularity in the service of the 
suhpceiia. ir/tsv/fv^ v. 11 isdan, 0 Hare, i>19. 

To Lunatic.] — A lunatic may he brought up 
by habeas corpus ad testiticandiim, on an affi- 
davit that he is not a dangerous lunatic, and is 
in a fit state to be brought up. Fennell v. Tail, 
5 Tyr. 218 ; 1 C. M. & K. 581. 

To Sailor.]— But not a sailor on board a man- 
of-war, unless it be shewn that he is willing to 
attend. Rejt^. v. Boddani, Gowp. 672. 

Under Writ of Sequestration.] — ^^Vhen, on a 
bill filed and an interim order" for injunction 
made, a writ of sequestration was issued in the 
form, in order to examine witnesses for 
discovery under such sequestration, a subpoena 
’will be directed. P\41teyfuc v.Xowy, 19L. P. 15. 

Discharge of.] — Subpoena to testify, where no 
cause depending discharged. Price v. HoUand, 
Gary, 95, 


Preventing Service— Attachment — Costs, ]— 
Although it is the moral duty of a priyjyte -inquiry 
agent to aft'ord all reasonable facilities tor the 
service of siibpamas ui>ob his employt's, in a case 
in which thev have been professionally engaged, 
he is not liable to attachment unless he uses 
, actual obstruction to prevent his employes being 
served. In the absence of evidence of torce or 
actual obstruction, the court refuses to issue an 
attachment, hut. being of opinion that the con- 
duct of the inquiry agent, or ot a person acting 
on his behalf and with his authority, had given 
the petitioner reasonable ground to apply i-or an 
attachment, dismissed the him mad^ 

order as to costs. Wylam x, B ylam, oJ L. i.oUU. 

Ad Eespoudeudum.j— Process of subpaaia ad 
resiiondendum may l>e issued out of the oihcc of 
pleas, and it is not necessary ffiat such })roce^s 
should be signed by the chief secondary, or a 
sworn clerk hi the office of tiie king 3_ remem- 
brancer ; rules made in respect thereof, in reigns 
of James and Gar. 2, are absolute, iaylor v. 
Riley, 9 Price, 385. 

lb. "W^itness in Scotland, or IrolancL. 

Powers of Chancery.] — The Court of Chancery 
has power, under 17 & 18 \ iet. c. 31, and -1 y' 
22 Viet. c. 27, s. 3. to direct the issuing ot a sup- 
ncena ad testificandum to witnesses residing m 
England or Scotland, commanding theni to at- 
tend the trial of questions of fact directed m any 
proceedings in that court to be tried by a 
before itself. Undencood v. Darracott, Ir, h. 

'' The affidavit on which the application for sucli 
a writ is founded must disclose facts to shew that 
the attendance of the witness is reasonably neces- 

^*^011 an affidavit that a witness residing in Scot- 
land was a necessary witness, the court ordered 
a subpoena to issue for his attendance at the trial. 
Bruce v. Mea-wr, 1 V' . Ih 2b0. 


TTnder 17 & ISTiot. o. 34.]— A rule under this 
statute, for a subpa'iia ad testiftcandiim to a wit- 
ness not within the jurisdietinn of the court, is 
ex parte and absolute in the far|t mstancc. 
Headman v. Broerx. 1 Jur. (x.s.) Uto2; 4^A . K. M. 

\ plaintiff, resident, in Ireland, may be coin- 
pcilcd by a subpoena ad tcstiticauduin, issued on 
the part of the defendant, to attend at the trial 
of a cause in this country. Harris v. Barher, 

L. J., Q. Ik 98. 

But the court refused an order for a subpeena 
for the atteiK.lance at the trial ol: a witness resi- 
dent in Scotland, on the ground that the afirdavit 
did nut shew the nature of the action, nor what 
the evidence wanted was. Allen, v. liamuion 
(Buhe'), L. R. 2 C. P. 630 ; 15 W. B. 866. ^ 

When an action and “ all matters m difter- 
ence^’ hot ween the parties have been referred by 
consent to an arbitrator, no writ of subiimna will 
be granted under 17 i: 18 Viet. c. 31, s. I, m order 
to compel the attendance at the heariiyg before 
the arbitrator of witnesses residing w it bin fhe 
United Kingdom but out of the jurisdiction ot 
the Queen’s Bench Division ; foi' the^ hearing 
before the arliitrator is not a “trial whbin the 
meaning of that enactment. Hall v. Brand., ^06 
D. J., Q: B. 19 ; 12 Q. B. D. 39 ; 19 L. T. 492 ; 
32 W. E. 133— C. A. 

And see infra, VII. 7. 
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' Costs.] — A party, who brought two actions, 
Prisoners. j succeerletl in one and failed in the otlier. The 

80 s 0- 51 5‘'> Yict c 48 plaintiff, being a prisoner under the Insolvent 

Ac't.'iss'sVand ^2 & os'vici. ' Bebtora ' Act, was brought up to give evi.lei.ee 
; by habeas corpus ad testificandum, rnit ^Yas only 
> examined in the cause in which he failed : — 
mads.]— The application for ' Held, that, on taxatiein of his costs in the canse 
•stiheandum should be .nade i iit which he succeeded, the plaintiff was entitled 
iiibers, and not in court. ' costs of the habeas corpus, v- 

1) f V -^5 4f*j8 ’ !*'> Ti J Moslft/ns^ 1 H. (S: iS. 95 : 2 Jur. (X.S.) 4< o. 


bringing up a defendant from criminal custody ; Cfrown 0fla.ee. 

on a ludicas corpus ad tesiiiicarulum was nisi i Attachment.] — The court can attach a person 
only in llie first instance. v. PiignnK 4 ; for contempt in disobeyiiig a subpoena from the 

I). 1\ C. vS9. ! orown-ohiee, requiring him to attend before 

i justices at petty sessions. v. Grreyiaumy. 

When Brought up.] — The court will not grant | 8 Xew Sess, Cas." 108 : 7 Q. B. 126 ; 14 L. J., M. 0. 
a habeas corpus ad te-^f itieanduni to bring uj) a | 19(} ; <j Jur. 1009. 

prisonc]* of war. Furletj v. Xvirnlium, 2 Dough ' It is no objection to gTantiiig an attachment 
419. 1 against a party for disobeying a crown-oftiee 

Or a prisoner in custody for high treason. : gubpeena requiring Vi ini to ap]>ear before justices, 
Lidtgdon v. Cotton, Pealm Ad. C. 21. ! to give evidence concerning the place of the last 

The court granted a habeas corpus ad testili- 1 legal settlement of A., that it is not stated in the 
caiulum to bi’iiig up a iirismier in criminal j .subpeena or shewn by the .affidavit that one of the 
custodv. to uive evidence liefore an arbitration, j justices was of the (pioruni. Berj. v. T7c/i;c/7/, 8 
Mar Jen. vAOcerhunf, 18 C. B. 84; 25 L. J., i New Sess. Cas. 198 ; 12Q.B.478; 17 L. J., M. G. 
C. P. 200. ' ^ i 129 ; 12 Jur. ,581. 

8o where the witiies.s was in execution for a| A subpoena may be issued from the crown-office 
debt. Graham y. Glorrr, 5 Ei. 6: Bi. 591: 25 j j-equiring a witness to attend at the assizes in the 
L. J., Q. B. 10 ; 2 Jur. (x.s.) 100 ; 4 W. 11. 25. ; eouiity to give evidence in support of an intended 

The writ is grantable at common law in the | j>rosccntion for a felony ; and the Court of 
ca.se of an execution debtor. Gerry v. Ilophims, ' King’s Bench will grant an attachment against 
2 Ld, Eaym. S51. _ | him" for not attending in obedience to the sub- 

But the court refused a habeas corpus ad testi- ! poena. Rex v. Rl/iy, 8 Term Rep. 585 ; 5 R. II. 478. 
ffcandum to bring up a ]>risoner in execution, j 

wdiere the application appeared^ to be a morel “parts” of the Kingdom.] — In 45 Geo. 8. 
contrivance. Bex v. Barhage, 8 Burr. 1440. ; <j2^ s. 8, for enforcing the appearance of persons 

j served with a subpeena in one part of the United 

^ Party to Action, j here the evidence ' Xxingdom. tr» give evidence in another in criminal 

of the plaintiff is necessary at the trial of a |u-osecntions, the parts signified are England, 
cause, he is entitled to a habeas corpus atl te.sti- Scotland and Ireland. Brx v. Bruwmdl, 1 
ffcandum for himself as much as for jiiiy other ^ . 3 113^ 

witness. Cohhett, Bx yarte, 8 H, ^ Is. 155 ; 27 ‘ ’ 

B.'J., Ex.199; 4Jiir. (N.s.)145. ... . . ' '' 

"Where there is a question as to the idcntir.y of j e. Issuing* from Q-uarter Sessions, 
the ijeuson of the defendant to an information i ^ 

who « in i.rkon, the Cuint uf E.xcUe<iuer will Court oi kmp Bench has no power to 

grant .a habeas coi'pus to bring him up, to be ; a" attacumcrit_ ag.anisr ,a witnass to ■ di.^ 

present at the trial, upon his paying the costs. ! Mibiiwna i,.,uod out ot the couy ol 
/Co, '/U/z/z/yo; t liW quarter sessions. Bex y. Boom, 6 Ss, M. i2o. 

A b irf fmtmlpt. in Vuit in another I Where a person has been served with a sub- 
braiuh ,;£ the curt will bo ordered to be i 

brought up, if tvanted for examination, mil v. j S’ve evtde.ice at qmu-tcr sessions, ma^te.s 

'fry- “^7 oi T T “'ll 1 tliG Oulii fc OI k) JL'Jcn.cli Cciiiiiot' <ixl£iclx 

xfllilh, ij. tj ell. 4?,^ /lifliat. Vwr t f cj Zyz:.r>z3T*zi1 ct ti + liZT.tnf-'lT 


Before House of Commons.] — A habeas corpus o r' t Nv n iio 

ad testilicaiidum issuetl to bring up a prisoner to | Beownalt, 1 A. ic E. oJv. ; «■> Xj. J., xl. E. lu . 
give evidence before an election conimittee of 1 

the House of Commons, on an affidavit of service | 2. SERVICE, 

of a rule to shew cause on the ilifferent persons | 

concerned, and no cause shewn. Brier, In re, i Method of.]— A copy of the suhpoma must bo 

4 East, 587 ; I Snitth, 284 ; 7 R. R. 687. S. P., 1 delivej’ed personally at the time of service. 

BWfrim, In re, 1 H. cV W. 819 : 3 A. & E. 485 ; i Ihorpe v. Gidorne, 11 Moore, 55. 

4 D. P. C. 89 4 L. J., M. C. 126. [ if the original want of subpoena requires the 

I witness to axi^iear on the 27th of May, and the 
Porm of Order — Time of hearing uncertain.] copyservedrequireshim toax)pearonthe24th, an 
— Whore a plaintiff moved ex parte for an order attachment for disobedience cannot be obtained, 
on the governor of a pris^.m to ^ Boe d, Clarke y, '2'komso7i, d D. }^. G. 94:S, 

prisoner in court at tlie trial, but the time of The or,iginal subpoena should be shewn to the 
hearing was uncertain, the court made the order party subpoenaed at the time the copy of it is 
in the Yorm given in Seton (5th ed.), p. 89, but served, or an attachment will not lie against him 
directed tliar the same should not be drawn up for disobedience. Wadm'orthv. MardiaU, 3 Tyr. 
until the case was in the piaxmr for trial. Jenhs 228; 1 0. & M. 87 ; 2 L. J., Ex. 10. S. P,, 
T. Bitton, 76 L. X. 591. Bex v. Soloman, 1 I). B. G. <>18 : Fitclier v^ 
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2 D. & L. 765 ; 14 L. J., Q. B. 99 ; 9 Jnr. 

348. 

Even thoiigli the party serving it was not asked 
to produce it, i h. 

Or even when the witness, being an attorney, 
lias previously evaded the service of such ^ib- 

t enna. Smith \\ Truscott, 0 Man. & G, 267 ; 1 
). & L. 530 ; 6 Scott (N.B.) 808 ; 12 L. J., 0. P. 
336, 

Difficulty in serving a subposna will not dis- 
pense with the necessity of personal service, 
unless it is sworn that the person keeps out of 
the way to avoid personal service. Barnes v. 
WilUams, 1 D. P. C. 615. 

In exchequer it is sufficient (where only one 
defendant) t hat a copy of subpoena ad responden- 
dum be left, and the original shewn him ; secus 
in chancery. Blundy, BucJdeaj, 6 Price, 34. 

Substituted Service.] — Application for sub- 
stituted service of a subpoena ad testificandum, or, 
in the alternative, that a solicitor might produce 
his client before tiie examiner, refused. Spicer v. 
JDaivson^ 22 Bcav. 282. 

^Reasonable Time.] — ^T^^hethcr a subpoena has 
been served in. reasonable time before the trial, 
is matter for the court. Barher v. Wood., 2 
M. k Pob. 172. 

Service on a person living close to the place of 
trial at half-past eleven o’clock in the morning 
for a cause called on at two o’clock is not sufficient 
time, i h. 

The (iiiestion as to whether a siibprjena ad 
testificandum is served within a reasonable time, 
depends upon the oircumstaiices of each parti- 
cular ease ; therefore, %vhere a person was served 
at twelve o’clock, while standing on the steps of 
the court-house, and was told the trial would come 
on the same day, which it divL at five o'clock : — 
Held, that the service was sufficient. Maunsell v. 
Aimworth, 8 D. P. C. 863 ; 1 Tl. & W. 5, 


3. SUBPCENA DUCES TECUM, 
a. Generally. 

Effect of.] — A subpoena duces tecum, without 
being ad testificandum also is good ; and the 
party is bouri<I to obey it by producing the docu- 
ment, ami is not thereby made a witness. Evans 
T. MoseJetj, 2 D. P. 0. 364. 

A. was served with a subxMXaia duces tecum, to 
produce a deed in his possession, which was to be 
proved by the subscribing witness, Init he refused ; 
•ordered that he should produce the deed at his 
own expense ; that the witness should attend 
at his expense ; and that he should pay ail the 
■other expenses caused by his refusal. Bradshaw 
V. Bradshau\ 3 Sim. 285. Motion to discharge 
this order was refused by Lord Brougham, 1 
Euss. & M, 358. 

Must be specific.] — A subpcBiia duces tecum 
must distinctly specify what is required to be 
produced. A general "production of documents 
cannot be enforced against a witness by subpeena 
duces tecum. Lee v, Anqas^ 35 L. J., Gh, 373: 
14‘L.T. 324; 14 W. E. 667. 

A witness, a partner in a bank, was required 
by subpoena duces tecum to produce aU books 
and accounts in his custody or power, containing 
any entries relating to 6,500Z. consols, or to the 
dfividendB thereof, or the application or disposition 
thereol, or relating to the matters in question in 


the suit : — HcTd, that the wfiMicss was not com- 
X^ellable to produce any book.s, Ac., because the 
language of the suljpoena was loo general, and 
because the books, Ac. relating to tlie stock, were 
partnership property, and his co-p>artners would 
not consent to his producing them. Aft. ~ Gen. v. 
Wilson, fi Sim. 526 : 7 L. J., Ch. 76 ; 1 Jiir. 890. 

It is not an objection to a motkm to re-examine 
a witness on interrogatories which be refused to 
answ'er, and to produce a document refused to be 
produced, that there wns an irregularity in the 
subpoena 'duces tecum, or that tlie required docu- 
ment was vaguely descriljcd in the subpscena, if 
the witness has appeared and sub, milted to be 
examined, and shewn by his answer that he 
identified the document inquired after with the 
document in his possession. A subpoena duces 
tecum is a requisition to a witness to produce 
a document : and an interrogatory requiring a 
witness to set forth the documents in the wortls 
is in elfect equivalent to a i'eqiiisition to produce 
it. The duty of a witness to produce a document 
called for iw the siib})CL‘na duces tecum, or 
iiKpiircd after by an interrogatory, is the same, 
whether the document is called for in order to 
bo proved by himself or by another witness. 
'fij?j)i}iSY. Coates, 6 Hare. 16 : H Jur. 1075. But 
see S. C. 031 appeal 17 L. J,, Ch. 337 ; 12 Jur. 
339, the Loirl Chancellor having discharged the 
order of the Vice-Chancellor. 

A defendant being examined as a -witness for 
the plaintiff, under a subpeena duces tecum 
refuses to produce books of trade, although he 
brings them with liim and I’efers to them. The 
plaintiff then moves that he may be ordered to 
produce them, on the gromicl that they contain 
matters wiiicli will throw light on the case ; and 
the notice of morion refers to a particular case, 
as to wiiicTi there are entries in the books. 
Motion 3*efused Vv'ith costs. Selhj v. Eraser. 5 
W. E. 341. 

I Possibility of Compliance — Document belong- 
i ing to Third Party.] — The court refused to grant 
: an attaclimcnt against a wntiiess for <lisobedience 
of an order of the district ]jrothonotary of the 
Court of Picas at Lancaster, and of an arbitrator, 
which rccjuired the winiess to produce liefore the 
latter in London a large number of books and 
documents belonging to a raihvay company in 
^ Liiicoiushirc, of which he was tlie secretmy and 
I solicitor, and wliicli the directors (who were no 
' parties to the inference) 3'efused to allow him to 
brinsr. Crotvther v. Applvhij, 43 L. J., C. F. 7 ; 
L. 11. 9 C. P. 23 ; 29 L. T. 580' : 22 W. K. 265. 

Power of Court of Chancery.] — The Court of 
I Chancery has power to issue a subpoma duces 
; tecum to a witness residing out of the jurisdic- 
I tion to produce documents upon the li earing of a 
I claim in chambers. Power Irc/J/cr. ir. E. 10 Eq. 

! 188. 

The court has jurisdiction, under the 15 k 16 
Viet. c. 86, to issue a subpoena ad testificandiim, 
or a subpaena duces tecum, requiring the atten- 
dance of Tvfitnesses on a motion for a decree. 
Semble. Wigan v. Bowland, 10 Hare (App.), 
xxvl 

It is not necessary, under the Chaiicety Amend- 
ment Act, s. 39, to ap})ly to the court for a sub- 
poena duces tecum upon the hearing of a cause. 
Midden v. Holden, 5 W. E. 217. 

Where the examination of a wfitness is closed, 
and it is necessary that he should produce certain 
books, Ac., at the hearing, the court may require 
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Iiim ^to <l(> so by a sub} 'aana duces tcciirti. An a good objection to its production under a 
airplicariuii for a subpceiia duces tecum may be subpeena duces tecum, Iluntei* v. LealtL\ 7 
made before the henritig. Tarlv/f v. Jerpiim. 6 L. J. ("O.Sd K. B. 221. 
lY. R. 734. 

Materiality.]— It is not cimipetent for a person Bocuments held in Trust— Subject to Litiga- 

seiTcd with a subpoma, to shew that the inslni- tion— Inaccessible.]— A witness may well excuse 
merit he was ix-iirlred to })ro< luce was immaterial bbuself for not bringing with him and pro- 
in the cause. iii~ answer to a rule for an attach- dnciiig documents which he has under trust, and 
nienr. JJoe d. \\ Kplhf. 4 D. P. C. 27;i which is or may become the subject 

Although a w:tiics,rcain'iot refuse to" produce litigation. He is not boiiiKl to search for 

documents on tlie trrouiul that tliev will not be them, if he shews that they are in a place to 

evidence betwecai the parties, the court may take on his part is both legally and 

tluMurcnrasraLicesiiitocoiisidoratioinaialwilliiot physically iimpossible. Camjfdl v. JhiVioime 
mxler tiie witness to produce them, unless it is li* 1 l-l* 1^* (^^Oi ? 22 L. T. S'P.). 

proliable that the doemm-nts mav be u^ed in evi- An appellant on a bill to perpetuate testimony 
deuce. Phrlpi^ v. Prdhero. 2 j3c 0. .k Sm. 274. under 5 A: 3 Yict. c. 69, obtained from the Court 
And see S. cL 17 L. J., Cii. ioi- : 12 Jur, 66*7. * nf Chancery a subpLcna duces tecum directed to 

' ’ ' ’ ’ the res})Oiulents. The n|>})enant being unable 

Privilege,] — The writ of -^ufjianna duces tecum to enforce this writ against the respondents, who 
is of compulsory obligation on a witness to pro- j were resident in Scotland, ajjplied to the Court of 
duce l>a) >ers thereby demanded, which lie has in | Session, midor 22 Yict. c. 2d, to compel rhem to 
Ills |K>ssession. and evhich he has no lawful or I search for an exhibit to the documents mentioned 
reasonaldcexcuseforwithholiling: of the validity j ill the siibpcena. The respondents stated as a 
of wliich excuse the court ami not the w'itiiess is ! reasuii for non-search and non-production, that 


to iuds'O. A}}iP(/ V. Z^eVf/. 9 East, 473; 6 Esp. 
116 ; 1 Camp. 16, Inu, n.’: 9 It. it. 5S9. 

Y^licro an attorrioj of a person, not a tiarty to 
the action, brought a b-ook into court in obedience 
to a subfsoena duces recum, but ref used lo produce 
it, on the grouiul of his client’s privilege, and the 
client, being I'uescnt as a witness under a sub- 
pmna, also o]>jected to its production: — Held, 
Hint secondary evidence might be given of the 
coiiteiirs of the book, although the client has not ' 
been served with a siib].’<cna duces tecum. Xvic- 
tou V. ChajjliK, 10 C, li. 356 : 19 L. J., C. P. 374 ; 
14 Jur. 1121. ' S. P.. inUerfl v. KnNjhf, 2 Ex. 
IP; 17L.,J., Ex. 119. ' 

A man served with a su])})cena duces tecum 
cannot be compelled to jjroduce an instrument 
by virtue of which he committed a tres}>ass. 
J/ilcH X. Peake, Ad. C, 54 ; 1 Esp. 405, 

A witness calletl on his suljpmna duces tccuin, 
who ol>jects to the lu’oductinn of documents, has 
no right to have tiie ciuesrion of his liability to 
j)rodiiee argued, hx counsel. d. Ilotvelijh v. 
.Epn>mo?it (PfO'e'). 2 Tdl A Hob. SSOj. 

Under a subpeenn dmees tecum, tlie party may, 
in Court, oipcet to proiluee the documents ; but 
if the oljjectirm is overruled, production will be 
€om})e]]e<i,. Pid/I v. Peainno’P, 1 Swanst. 209. 

A ]x?rson baYiri,g a tieed in his ])osscssion. that 
in effect ainountesl to an act of bankruptcy, one 
of the }»arties vms ordered to attend commis- 
sioners with it.wii'liout ifrejudico to any ob jectioji 
Ix'ing taken beibre them, as to disclosure of con- 
fa lent iaJ cotmuunicntiuus. 7Wru‘ItPj% Pr j^arte, 
Buck, 17, S. P., Zaur, Zh'yna»fc, 110. 

■ ■ - State — Secondary Evidence.] — lYhere 
a state oiiicial is sub}>ceiiaeil in an action to 
produce a dociimenr, and- acting by the direc- 
tion of the authority lo v.'hicii he Is responsible 
refuses to do so, on the ground that Its production 
would be injurious to the public service, the 
court will not compel him to produce it, and will 
not im|uire whether the objection is well founded, 
•exce]U where the excuse is })alpably futile ancl 
fxivoloLis. Where production in such a ca.se has 
been refused, secondary evidence of its contents 
cannot be given. Ilutjlies v. Van/aSy 9 E. 661 — 
C. A. 

Lien .] — X right of lien upon an instnnneiit hi 
possession of a witness (not a solicitor) is not 


they were locked up in the muniment room at a 
certain castle, and that though they were, as 
trustees of the late owner, in possession of the 
key of that room, yet they could not search that 
room, because there wars a dispute between them 
ami the }»rescnt oumcr of the castle as to the 
right of possession of the documents : — Held, 
tliat the respondents could not be compelled to 
})roduco the doemneuts. I7j. 

I What Persons.] — In ejcctnient by a tenant in 
tail against a lessee holding under a lease wdth 
wariunty, granted by a prior tenant for life 
umler a power to make leases, to recover posses- 
sion, on the ground that ilie lease was not a due 
exercise of tiie power, the executors of the 
deceased grantor are not privileged from pro- 
ducing in evidence, under a subpoena duces 
tecum from the plaintili, to })rove seisin in the 
tenant for life, books containing notices by the 
steward of the deceased grantor, charging him- 
self with recei})t of rent for the premises. Paed, 
V. Pate, 3 Q. B. 609 : G Jar. 990. 

An overseer of a parish is bound by a subpoena 
<luces tecum, at the instance of another parish, 
to attem I as a witness, and bring the rate-books 
of the parish with him, before justices, on an 
inquiry touching the settlement of a pauper. 
Jiip. X. Greenaway, 7 Q. B. 126 ; 14 L. J., M. C. 
19U : 9 Jur. 1009. 

So, also, is the attoi-iicy for the parish. 2 h. 

An attorney and steward of a lord of a borough 
is bound to produce under a subpeena duces tecum 
public documents relating to the borough, but he 
is not bound to produce documents relating to 
the lord’s interest in the borough. v. Hbaif- 
1 M. & Bob. 390. 

A subpoena duces tecum to a party defen, dant, 
discouraged ; the proper course is to move for an 
order on the defendant to bring in the docu- 
ments, wdiich he admits by liis answer to be in 
his possession. Alihoroughx. 8tratfiii,l Hog, 
123. ‘ ' 


( 
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Wliat Deeds.] — Tn an ejectment by devisees, A person served witli siibpcena duces tecuniy 
it a})peared that the defendant had mortgaged under the 24th general order of May, 1845, tO' 
the premises to B,, and had given him the will, produce a document at the hearing, may, with- 
At the ti'ial B. was subpoenaed to produce it, and out having been sworn as a witness for the p>arty 
he declined doing so, as it was part of his title : serving him, be called at the hearing, upon his 
— Held, that B, was not bound to produce the subpoena... and asked whether he produces the 
will, and that secondary evidence of the contents document ; and if not, why not : or any other 
was not admissible. JDoe d. Boicdler v. Oiven^ question confined to tlie purpose of ]‘)roduetioii. 
8 Car. & P. 110. Gritfit^i v. BieMU, 7 Hare, 301 ; 19 L. J.. Ch, 

A witness is not bound to produce, in obedi- 399 ; 14 Jur. 325. 
dice to a subptnna, a will, which he holds as 

attorney for a devisee claiming under it. JDoe Delivery to Usher.] — Duces tecum for deeds, 
d. Carter v. Jamest, 2 M. &; Bob. 47. but ordered to be delivered to usher of court, Irat 

A judge will not compel a witness to produce not to piaintitf, without special order. Wilford 
a document under a subpoena duces tecum, if, as v. Banmj^ Cary, 53. 
against the party asking its production, the wit- 
ness has a lien on the document which is called Practice.] — Issuing a wait of duces tecum is- 

for. Kem}) v. Car. & M. 396 ; 2 M. & Bob. not now the'* practice of this court ; instead of it, 
43'7. But sec infra, Folder v. Foidcr, 50 L. J., the ])laintiif moves for deeds wdiich the answer 
Ch. 6S6. admits defendant has in his possession or power. 

A person’s having a lien upon a document is Anon., 2 Moll. 367. 
no objection to his producing it on a trial : but Upon a motion for a decree a subpaina duces 
if he fears that it may be abstracted the judge tecum to produce a document at the hearing 
will allow him to stand by the witness while the does not issue as of course. Chard v. Co,v, 35 
witness is examined I'especting it, Thonqrion v. Beav. 196. 

Afvslcy, 5 Car. & ?. 501 . Where a case comes on upon motion for decree, 

A witness is bound to produce a document in it is not necessary to apply to the court for a 
order that it may be given in evidence, notwith- ivrit of sub})cena duces tecum, but such writ 
standing he may have a lien on it. Cameron may be obtained at the record and writ clerk’s 
Coallroldt By., In re, 25 Beav. 1. office, as if tlie cause came on regularly at the 

Distinction between the production of docu- hearing. Wilkem v. BeynoJds, 8 W. B, 625. 
ments at the instance of the party wdio created 

the lien, and of a stranger, and between produc- Service by Person not a Party.] — Upon an 
tion and parting with the possession. Ib, inquiry in. chambers to ascertain the next of kin 

of a person dea<l, partially intestate, one of the 
Delivery of Document to Party in Action claimants, not a part}* t<.> the suit, served upon 
after Service of Subpoena.] — ^Where a letter has the defendant, the administrator, and also one of 
been written by the plainti.if to a witness, and | the claimants of kinshii), a summons to attend 
the witness has'had a subpoena duces tecum, but i for examination, and a sulipama duces tecum to 
has delivered the letter to the plaintiff after i compel him to protluce all letters from persons 
action brought, and he refuses to pro<Uice it, | named in the subpeena, to the intestate, and 
parol evidence of its contents is admissible. | other documents. The dofondaiit admitted posscs- 
Lmh V. Coolt, 4 Esp. 256 ; 6 B. B. 855. 1 sion of some such letters and dociimcrits, but 

* declined to jivodiice them : — Held, upon motion, 
Secondary Evidence — Person not Party to that without deciding whether the description 
Suit not Producing.] — A person not a partj' to a was too general, this was an improper mode of 
cause, served in due time with a subpeena duces attempting to obtain e valence to support the 
tecum, to produce a document at the trial, with- i claim. JSeidnnd v. Steer, 11 Jur. (x.S.) 596 ; 13 
out any legal excuse disobeyed it, and did not | L. T. Ill ; 13 \X. B. 1014. 
produce the document : — Held, that secondary 


evidence of its contents wms not admissible, Bey. 
V. Llanfaethly, 2 El. A Bl. 940 ; 2 C. L. B. 230 ; 
23 L. J., M. 0. 33 ; 17 Jur. (K.S.) 1123 ; 2 W. B. 

■ 61 .'." I 


b. In Case of Solicitors. 

Lien.] — In an action by a mariied w'omaii 
against her husband and the trustees of her 


Swearing Witness.] — A witness who appears 
to produce a dociinient under a subpoena duces 
tecum, may be compelled to produce it without 
being sworn. JPerry v. Gibson, 3 X. A M. 462 : 

1 A. A E. 48 ; 3 L.*J., K. B. 158. S. P., Buries 
V. Bate. Mi. A M. 514 ; Summers v. 3Ioseley. 

2 C. A M. 477 ; 4 Tyr. 158 ; 3 L. J., Ex. 128. 
W,licre a person called only to produce a docu- 
ment is sworn as a witness by mistake, and ai 
question is put to him which he does not answer, 
the opposite party is not entitled to cross-examine 
him. Bush v. xSm ith, 1 C. M. A E. 94 ; 2 D. P. C. 
687 ; 4 Tyr. 675 ; 3 L. J., Ex. 355. 

Where a witness swears that he had attended 
with all the documents required by the subpoena, 
the defendants are entitled to ask him what 
documents he had in his possession, without his 
being sworn, and so making him their witness. 
Zee V. Anyas, 35 L, J,, Ob. 370 ; 14 L. T. 324 ; 
■'H W. K.,$67. 



marriage settlement, the solicitor who prepared 
' the settlement was called as a witness for the 
1 plaintiff, and required to produce the settlement. 

! under a subpeena duces tecum. The solicitor 
, objected to {iroduce it on the ground that it had 
i not been paid for, and asserted a general lieu on 
: it. The settlement was prepared on the instruc- 
' tions of the wife in contemplation of her marriage 
in 1873; i.e. between the dates of the Married 
Women’s Propei-ty Act, 1870, and the Amendment 
Act, 1874 : — HekI, that the solicitor was bound 
to produce it. Fowler v. Fowler, 50 L. J., Ch. 
686 ; 44 L. T. 799 ; 29 W. B. 800. 

' A deed containing a recital alleged to be 
! material to a defendant in a suit, was in the 
I custody' of the solicitor of some of the parties to 
1 the deed, and he claimed a lien on it in respect 
of the costs of its preparation. On his being 
i called as a witness by the defendant, who was 
I not his client or party to the deed, to produce it ; 

[ —Held, that he could not refuse to do so by 
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reaisoii of his lien. Hope y. Liddell. 7 De G. ! 
M. <i£, G. j 

AMiere a deed is in the hands of an attorney, j 
ivlio holds ii iioi merely as attorney, but as a i 
seeiirity for nuuiey owing to him from his c-lient, ; 
aiul the atro]'ney. being called on a subpcjeiia ; 
diiices tecum, refuses to produce the deed on the ' 
groiiiid of his ov,m lieii, the party calling for the I 
}>rndLiction of the deed is entitled to gh'e secon- ■ 
<]ary evisleuce nf its contents. Boo d. Gilhort , 
V. /Zu.sx 7 :vL W. 102 : 8 D. P. C. 381) : iU L. J., j 
Ex. 201 : 4 Jur. 321. i 

A S(4it*itor is not, on the ground of his lien oii ; 
tlocuineuts of a bankrupt in respect of profes> j 
sional services before the bankruptcy, entitled , 
to 1 ‘efiise to ]}ro<luce such docunieuts for examina- ' 
rion by the trustee. Toleimni and' Eiujhind. Ln. 1 
n\ Jiraodde. Kc pa He. 18 Ch. .D. 887) ; 42 L. T. ’ 
418: 28'W.K. ^ ; 

8rtlicitor who ha<l reftised to allow Ji deed in ' 
his po-se>-inii tt^ be provetl on Ijchalf of plaintiif, ; 
because lie had a lien on it for costs (lue from ! 
defendant, was ordered to produce it at liis own i 
expense, itnd to pay all the costs eonsequL-nt on • 
his refusal. BrasHjujton wBra.sHmjton. I ^im. tk 8. ■ 
435. 

Solicitor claiming lieu on dee<ls, cannot be 
compelled toh)roiluce t Item at hearing of cause, 
without siilqKena duces tecum. v. Xivrov, 

6 Ma<ld. 21). 

Privilege,] — An attorney, who has in that 
character receiYcd pta}>ers from a client, cannot 
be called to [U’oduee them in a cause, aliliougii 
lie does not act therein as the attorney of the 
party. PaiLcrx, 12 Moore. 52o. 

A*vendor had a draft of etmvevance made by 
his ovim attorney, from which the deeds were 
afterwardis pretiared. The atturney was [!aid for 
this business by the vendor and ’purchaser in 
moieties, by agreement, but the latter employeil 
an attmmey on his own part to look over the 
draft. It mmained afterwai'ds with tiie veiidoi-ls 
attorney: — Hedd. that such draft was contiden- 
tially depositedt with the latter, by the purehaser 
a.s well as the vendor, and coiilil not be ]>r<)iluccil 
on a. trial against fire interest of the juircliasePs 
devisee-, though with the cuiisent of tlic veudor 
and his attoiiiev. IJoc d. Htrode v. Heafon, 2 
A. .S: E. 171 ; 4 X. cS: M. 8] ; 4 I.. J.. K. ih 13. 

By an order of the Court of Chancery made 
in a suit de[)ei!fling between a lessee and lesso)‘, 
the Lease was d.eprisited in the hands uf the 
lesso 3 ’”s aitorney. the lessee being at liberty to 
inspect the same. Upon ejectment brought by 
the lessee against the tenant in possession:-- 
.He]<l, that tlie attorney of ih.* lessor svas bound 
to [»roduee the lease, it nor being part of the 
lesst>r'N t ii Je. Boe d. / 'ourtall v, TItofaa,s\ 1) B, ck C, 
2-88 ; 4 M. tV By. 218. 

A })arty who is protected from producing a 
deed at nisi [iritis, on the ground that he holds 
it as a trustei' for one of the parties, is not com- 
[lollahle to disclose the contents of it. JjicHeft v. 
BhCv%v, U M. W. GUS : 1 D. (K.s.) 651 : 11 L. J., 
Ex. 214. 

An atroniey for a party in a cause is not 
lioiutd to state the contents of a deed, of which 
he tii-st (sbtained a knowledge Iw having obtainetl 
anil rea<L it. at the suggestion of his counsel, at 
the consultation in the cause. Hj. 

All atturney siib[Kenaed to [irobuce a docu- 
ment at a trial may, in his discretion, refuse to 
[irudiice it, on the ground that it has been 
intrusted to him by a client. He is neither 


: bound to produce it nor to answer a question 
I with res[)ect to its nature ; and the judge 
I ought not to examine it to see whether it is 
i a document wTiich ought to be withheld. 

I Y. So^jer. 13 <J. B. 231 ; 22 L. J., 0. P, 

IS3. 

! Blit an attorney, although he has received a 
I doemnent from his client, is not privilegeil from 
' answering a question [>ut for the [)ur[)Ose of 
.letting in secondary evidence, whether the 
j document is in his possession. Coate.'i v, Birch, 
A G. k D. G47 : 2 Q. B. 252 ; 1 D, (x.S.) 540 ; 

I 11 L. J., Q. B. 1 ; 5 Jur. 540. 
j In an action against an attorney for negligence 
: rcsjiccting a reference of an action for breach of 
' jiromi'^e of marriage, brought Ipy Mass S. against 
1 the [ireseut plaint IS, in which he was attorney 
’for the [>resent [daintiff, it a[>[)eared that there 
; were two parts of the agreement to refer, one 
; sigiieil ]>y Miss S,V attorney (unstamped), which 
; was in possession of the present defendant, tlie 
i other signed by the present defendant as attorney 
i for the present [ilaintiff, and in the hands of Miss 
' S.’s atturney. ITie latter had been stamped 
j within twenty-one days after execution, and the 
. cx[)ense of stamping and [>art of the expense of 
I making it had been paid by the present 
I [ilaintitf. The part in the hands of the present 
I defendant being [iroduced under a notice to 
I [iroduce. being unstamped could not be read in 
, evidence, but ':— Held, that the [iresent plaintiff 
i was entitled to have the stamped ^ part of the 
agi’ccment pi'oduced by Miss S.’s attorney, 
aithough she had desired him not to produce it. 
Held, also, tliat her attorney was not bound to 
[U'odiiee letters written to him by the present 
j defendant, as attoriiey for the present plaintiff, 
j he stating that he was desired by his client not 
! to produce, them : but that if letters from her 
I attorney to the ]>resent defcmlant a.s attorney 
1 for the [irescni [ilaintiff were not [U’odiiced under 
a, notice to ]> reduce, her attorney was bound to 
give secondary evidence of their contents, 
although she desired him not to do so. JLttpjs v. 
Tuifliyr, i Car, k K. 85. 

Bee further, [lost, VI.. 8. 

To Identify.] — ^^Vetion on a covenant in a lease ■ 
by assignee of" the reversion. The plaintiff put 
in a conveyance to him of the reversion, 
subject to mortgage debts. The defendant, in 
Older to [U’ovo that the legal estate was out of 
the [ilaintiff, by reason of the conveyance of the 
reveJ‘sio7i having been mailc subject to a mortgage, 
called the attorney of a [lersoii to whom the 
mortgage had been transferred, to [iroduce the 
moi’tgagc deed, under a siib[>mna duces teeiim. 
The attoiTiey objected, and stated that he had 
been instructed by bis client not to [iroduce it. 
The attorney for the original mortgageewas then 
called to give secondary evULence of its contents. 

. Me had a draft of a mortgage, but did not know 
whether it was a copy of the deed in question, 
unless he knew what that deed was. The jitdge 
ordered the first witness to produce the deed, 
and to allow the second witness to look at the 
indorsement, upon which he identified it as the 
deed of -which the draft was a copy, and gave 
secondary evidence of its contents : — Held, that 
the [irivilege of the client was nob violated by 
requiring the attorney' to shew the indorsement 
■ on the deed, for the [lurpose of enabling the 
I witness to identify it. Phelps v. Preiip 3 Eh k Bl. 

430 ; 2 C. L. B. 1422 : 23 L. J., Q. B. 140 ; IS Jur 
“ 249 : 2 W. R. 258. 
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To let in Secondary Evidence.] — ^In an action 
against a mortgagor, the attorney of the mort- 
gagee, who has tlic mortgage deed, cannot be 
compelled to produce it, if he objects to do so^ 
nor can he be compelled to give evidence of its 
contents ; but he may be ashed for what purpose 
the money was raised ; and secondary evidence 
may be given of the contents of the mortgage 
deed. J/arsfim v. Downe.% *1 X. M, 861 ; 1 
A. & E. 31 ; 6 Ca.r. & P. 381 ; 3 L. J., K. B. 158, 
And see N’tnoton y. Chajiliii^ 10 G. B. 356 ; 11) 
L. J., C. P. 374: ; U Jur. 1121. 


Waiver.] — An attorney cannot be compelled 
by the court to disclose the contents of a client's 
deed in his possession ; but if he does so willingly, 
the evidence may he received. IHhherd v. 
ICmqM. 2 Ex. 11 ; 17 L, J., Ex. Ill) ; 12 Jur. 
162.' 

In ejectment by a rector to recover land as 
parcel of the glebe, a book describing the lands 
subject to tithes, and a map of the glebe, were 
produced by an attorney and solicitor, who had 
been employed by J., the preceding rector, who 
was also owner of the advowson, to collect the 
tithes, and afterwards to sell the advowson. The 
' book was given to him for the former purpose, 
the map with a view to the sale. The heir and 
the executors of J. authorised him to produce 
them. The advowson was sold to A., who had 
presented the lessor of the plaint iiS : — Held, that 
the map was not a privileged communication ; 
■and that if it was, the privilege had been waived. 
Doe d. OLirrlott v, Ileefford (^Olarfpils). 19 L. J., 
Q, B. 526 ; 13 Jur. 632.‘ 


Interest.] — Where an attorney holds a docu- 
ment for a client, he cannot be compelled to 
produce it by a person who has an equal interest 
in it with his client. Kewtoii v. Cluqdin. 10 
-£3. B. 356. 

After a Notice to Produce.] — If, upon notice 
given to the attorney of a party to produce a 
-document in his jjosscssion, he neglects so to do, 
he cannot be called as a witness to prove its 
contents. Botltomley v. l^cake, Ad. C. 

101 . 

But he may be asked whether he has that 
. document, in order to let in secondary evidence 
. of it, if it is not produced. Becan v. Witters^ 
M. A M. 235 ; 3 Car. A P. 520. 

If an attorney for a person not a party to an 
: action, having refused at the trial to produce a 
. deed belonging to his client, is directed by the 
judge to give parol evidence of the contents, the 
parties to the action have no right to object to 
■such evidence going to the jury, even upon the 
supposition that the judge acted erroneously. 
Mai^iion v. Doiotie^^ 1 A. -fc E. 31 : I- N. M. 
861 ; 6 Car. & P. 381 ; 3 L. J., K. B. 158. 

Where a notice has been given to produce a 
deed, but which notice cannot be proved, the 
attorney for the other party cannot be called 
upon to" produce it, he having admitted a receipt 
of the notice. Meed \\ Pa I Esp. 216; 
1 Peake, 303 ; 3 R. R. 696. 

‘ ■ The attorney for the opposite party cannot 
I' asked whether he has with him a rule of 
epuxt., relating to the cause, with a view to give 
, Mpndary evidence of the rule, no notice to 
. produce or subpeena duces tecum having Ijeen 
Cook V, Ifearii, I M. & Bob. 20. 


I. Order for Attenda^'ge op Witnesses. 

Tinder Ord. XXXYII. r. 13.] — ^'Where a person 
duly subpoenaed fails to attend, the proper cajurse 
is to move for an order that lie do attend as a 
witness at his own expense. Stnart v. Balkls 
Co,, 32 W. IL ()76. 

tinder l5 & 16 Viet. c. 86, s. 39.]~-^IJiider 
the 15 ic 16 Viet. c. 86, s. 39, an order for 
the production of a witness at the lienring of 
a cause may be obtained without the order of 
the court. IMdcn v. Holden, 7 Do (■?. M. tk; H. 
397; 5 W. K. 217. 

Scniblc, the 15 & IG Viet. c. 86, s. 31), enabling 
the coind to require the production and oral 
i examination before itself of any witness or party 
I in the eaust\ only authorises the examination 
in court of witnesses who have already given 
evidence in the cause. In such a case the court 
will point out the communication to be made to 
the witness reeptired to be recalled. The matter 
in issue as stated in the bill, with the passage 
iiuiTked, should lie placed before vsnch witness, 
with his affidavit relating to it, and he is to be 
told that Ills further examination is required 
thereon. Jdutt Anglian By, v. Goodwin, 6 W. R. 
564, 

Upon a motion for leave to issue a siibpioena 
ad testificandum, for the hearing of the cause, 
under the 39tli section of 15 & 16 Viet, c, 86 : — 
Held, that the eoiirt has no authority under that 
section to issue a snbpcona, but that the mode 
of proceeding under that section is by an order 
to be made at the liearing of the cause. JXay v. 
Biqqendoii. 1 Sni, tk G. 133 ; 10 Haro (App.), 
xlw ; 22 L. J., Ch. 429 : 17 Jur. 252 ; 1 W. R. 111. 

A subpeena ad testificandum issues ex debito 
justitim without the order of the court, and it is 
not necessary to obtain sucli an order before- 
hand where there is a probability that the 
i viva voce evidence of a party may be required 
at the hearing in the case contemplated by the 
39th section of the act 15 & 16 Viet. c. 86. Ik, 

8emble, that if the court wishes to have the 
viva voce ovideuce of a party under that section, 
the course would be, if he wore not present, to 
adjourii the hearing. Ik, 

Semble, the court has jurisdiction under the 
15 & 16 A"ict. c. 86, to issue a subpoena ad testi- 
ficandum, or a subpoena duces tecum, requiring 
the attendance of witnesses on a motion for 
a decree. Wlgait v, ItowJand, 10 Hare (App.), 
xviii.' ■ ■ ■ 

notice of Hotion for, when necessary.] — It is 
not necessary to serve the other parties in the 
cause with a notice of motion that a witness be 
ordered to attend anci be examined, though the 
reason assigned by the witness for his refusal to 
be examined was, that Ire •was pi'ofessionally 
concerned as solicitor for such other parties. 
Wuden v. Wkdea, 6 Hare, 549. 

At what stage.] — If plaintiffi replies, defendant 
may rejoin gratis] and after next term may give 
rule to produce wit'uesses. Blower v. Uerkert, 
Dick. 349. 

Under 3 & 4 Will. 4, c. 42,] — Courts of equity 
have no juristliction, under 3 & 4 Will, 4, c. 42*^ 
to order witnesses to attend arbitrators. Hall v*’ 
MUs, 9 Sim. 530 ; 8 L. J., Ch. 158 ; 3 Jur. 167. 

Order on Party keeping back Witness.]— 
Where a witness is kept back by a party to 
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a sail, the court will make an order that the A ' conditional order to make disc^ivery of a 
liartj- keeping back the witness shall produce lease may be made against a tenant of lands 
him. QdhoJle l^vlflidldviH} Co, v. Woman, I X, E. ordered to be sold in an action. Wohh v. Wehh, 
:W2, * ' 27 U W, It, 42 . 

Power to Order Inspection.] — The power 
d. OFwDEb for Attendance to Produce given by Ord. XXXVIL 7 to the court or 
DURING Proceedings. a judge to order the attendance of any person 

^ ^ , _ _ . _ . I for the purpose of producing documents at any 

Order XXZTII. r. Ord. AhlAI II, j j^tage of the proceedings, does not carry with it 

/*. 7. cf tJio Ttdv-'i of court, 18^3, the court or a > power to order the inspection of tlie docii- 
Jud(jp mtuf hi a an cau.se vr matter of auij ,sta(je of j ments as distinct from tlieix' production . Straher 
the jirocccdhaj.s order the afteadanee af j v. 58 L. J., Q, B, 180; 22 Q. B. I). 

j/eruoa.f in' the purpo.se of prod neiiaj .such irrUhaja ! 2()2 ; *00 L. T. 107 * 87 TV. R, H79. 
or oilier doeumrntu a,s he could he eompeVed to'' ' 

produce of the hear} up or trial. ' Jurisdiction where no Trial pending or 

Order made.] — There is no jurisdiction to make 
Order for Ex parte."— Tho ihaintiif in the ; an order for production, of documents under 
-luTiom one of the residmu’v h^entecs mulor the | XXX\ 11. r. 7, against a third person not 
will nf H. 8. (who. at his‘d,(,at]i in December, i a, party to the litigation, when there is no trial 
1887. was a ]»aTtner in a firm of brewers), i or ap]'dicatioii to the court pending, and the 
olitained ex parte, under Ord. XXXVll. r. 7 , ! }>roduction of them is nut necessary to carry out 
an imler tliat the four pre.-'cnt partners in the j Jtn order wliicli^has alreadv been^ oMamed. 
’hrin (two of whom wei'O not partie.s to the | t. O/rZer, ah L. B. 281 ;^2;> Q. B. D. 

netionT should attend In-fore an examiner, and 1 Ihl ; 62 L. T. .>10 ; 38 1\. E. 012 ; 54 J. 1. 69^1 


i Against co-Befendant . ] — Order of court on the 
I application of a defendant for compelling produc- 
' tiou of documents by his co-defendant on the 
1 hearing of a motion. Bennett v. Bayes. 1 L. T, 
! 69 . 
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Whea Bequired for Cross -E»:aminatioii.] — The 
party mi whose behalf a witness gives evidence, 
if required by the other side to produce him for 
cross-examination, is bound in the first instance 
to pay such witness his reasonable expenses, even 
though he may be out of the jurisdiction of the 
court. Uk'lmrdH v. (rocldard, tS L, J.. Oh. 144 : 
17 L. K., Eq. 2BS ; 29 L. T. 884 ; 22 W. R, 204. 

What Expenses.] — A witness \vas taken to the 
assizes, and there kept at the plaintiffs expense 
until the day of trial, when she refused to go into 
court without first lieing paid a certain sum : — • 
Held, that, to entitle the plaintiffs to move for 
an attachment against the witness for not 
attending pui’suant to her subpeena, they were i 
bound to shew that a reasonable sum had been ' 
tendered to the witness for her conveyance home. 
Newton, v. Hawland., 1 Scott (N.R.) 502 : 1 Man. & 
G. 9.o0 ; 9 1). P. C. 16 ; 1 W. ?. G. 58 ; 10 L. J., 

■ C. P. 11; 4 Jur. 992. 

An, auctioneer must bo tendered his reasonable 
expenses as a professional witness, and although 
sworn he may refuse to answer till tliey have been 
tendered him. WoeMnq Mutual Soeief?/., 

In )w, 51 L. .T., Ch. 850; 21 Cli. D. 881 ; 47 
L. T. 64.5 ; 80 W: R. 988. 

A witness is entitled to her reasonable expenses 
for travelling in the mode suited to her station 
in life, and the particular circumstances in which 
she may be place<l. Dtwon v. Lee. 1 G. M. k. R. 
645 ; 5 Tyr. 180 ; 8 B. P. G, 259. 

The measure of necessary expenses is somewhat 
fully stated in Chapindn v. Pat/Hfon, 13 East, 
13. in ; 12 R. R, 297, n. 

A witness who had attended before the 
examiner, but had refused to bo examined unless 
he were paid the expenses of some former atten- 
dances, ordered, upon imition, to attend and be 
examined ami to pay the costs of the motion. 
Gaunt V. Jolinson. 6 Hare, 551. 

A witness residing within three and a half 
miles from the examiners ofiice, and who was i 
not in any profession or business, was offered 
one guinea, but refused to be examined unless 
he was first paid two guineas for his loss of time 
and expenses : he was, on an ex parte motion, 
ordered to attend the examiner at his own 
expense, in four days, or be committed. Tfh7.svj'«. 
V. Leouf/Jifon. U L. J., Ch. 205, 

Professional witnesses have a right to demand 
eompeiisntio]! for loss of time, at the rate of a 
guinea, a <lay, before they submit to be examined, 
although they reside in the town in whicli the 
examination is conducted. Scale of allowances 
to ditferent witnesses. C lari' v. GiJL 1 Kay^k J. 
19 ; 28 L. ,1., Ch. 711 ; 2 W. R. 652. ‘ 

The scale of allowances for the expenses of a 
witness does not depeml upon any valuation of 
the particular witness’s time, but the same scale 
of compensation is to be allowed to a witness 
examinetl in a court of equity as to a witness 
examined in a court of common law. NtJieu v. 
Gihhim, 26 L. J., Ch. 208; 3 Jur. (K.S.) 282 ; 
5 W. R. 216. 

An oriler was obtained, ex parte, for the 
attendance of a witness in a cause in equity to 
q,., give his evidence at his own ex})euse, and the 
order also contained a direction for him to })ay 
' the costs of obtaining it : — Held, that sucli 
, direction wns wrong. Ik 

A person summoned under the 63rd section 
the 11 & 12 Viet. c. 45, as a contributory, to 
before the Master, is entitled to have his 
J ( ex^penses tendered to him at the time 


of being served with the summons. Northern and 
SimtJiern Conneefla/ itb/.. In re. Mereeru Cane., 
2 Sm. & Gif. 87 ; 28 L, J., Oh. 216 ; 2 Eq. R. 481 ; 
18 Jur. 161 ; 2 W. R, 251— L.J J. 

Qiuere, whether the Master has any jinlsdic- 
tion to suspend payment of such costs, //>. 

Recovery Back.] — An action is maintainable 
for money had and received to lecovei* e<uiduct- 
money paid to a party, under 7 Eliz. c. 9, s. 12,. 
U])on a subpeeua to attend a trial as witness, 
where, in consequence of the cause being sertietl, 
no trial takes place and the })arty incurs no 
expense, and does no act in consequence of tlie 
subpeena. Martin v. Andrewn, 7 El. W: Bl. X ; 
26 L. J.. Q. B. 89 : 2 Jur. (X.B.) 1 121 : 5 Mb R. 67. 

It makes no dilTerence that the party paying 
the money has liad the sum allowed on tax.ation 
of costs if, in fact, he has not obtained it. At any 
rate, such a defetice cannot be raised under a 
plea of nuiH(Luim indebitatus. Ih. 

If the opposite party retpiires a witness to 
attend, an<l lie receives payment from both of 
them, although the payment made by tlie suc- 
cessful }>arty is afterwards re})aid him by the 
loser in the taxctl costs, the loser cannot recover 
back theaimmnt from the witness. Crompton w 
I Hutton . 3 Taunt. 280. 

i Waiver.] — A witness, being served with a 

i subpeena, did not object to the amount of the 
i conduct-money, but offered to bear his own 
j experise.s. Not having attended the trial, a rule 
I nisi for an attachmeiit against him having been 
j granted : — Held, that, as he made no objection 
I to the amount of the conduct-money when the* 
subpoena was served on him, it was not com- 
petent to him to avail himself of the insufficieiicy 
of the amount tendereii as an answer to a nile 
nisi for an attachment. Gouqli or Gofy. Miller 
2 D. A L. 23 ; 13 L, J., Q. B. 227 ; 8 Jur. 

758. 

Parties.] — A party to a cause about to atteiKl 
it on his own account, has no right to conduct- 
money or expenses when subpomaetl by the other 
side. Reed.: v. Falrlenn. 8 F. vk F. 958 : 8 L. T. 

I 858. 

I Defendant examinetl as witness, where he is 
1 the only ovidouee for plaintiff; and if no cause 
: for [Jaintiff, plaintiff pays costs. In/jieJd v. 
i 'llnare. Cary. 45. 

i Plaintiff examinifig defendant as a witness., 
j pavs his costs. Jlarreq v. Tehhutt. 1 Jac. tV Walk, 
i 197; 21 R. R. 145. 

' A plaititiff examined a defendant as a witness, 
j in the cause : — Held, that such <lefendant was. 
i OIL that account entitled to his costs of suit. 

} Young v. Riajlhlt, 7 Beav. 10 : 18 L. J,. Ch. 76. 

I If a })laintiff examines a defendaitt asa, witness, 
die must pa.y the defendant’s costs of the suit,. 

' leedu (^Dulie) v. Amhrmt (Lordl). 14 Sim. 857. 

! A party to a suit, whether an accounting party 
' or nor, is entitled, under the 15 tVt li) Viet. c. 86,. 
! s. 38, to be paid his costs of attending to be 
i cross-examined, in the same way as an ordinary 
! witness. Dareg v. Bur rant. 24 Beav. 493 ; 27 
I L. J., Ch. 5U8 ; '4 Jur. (N.S.) 280 ; 6 \V. ll. 405. 

I 

r..,.. ,■ b. Remedy of Witness. 

By Action— Compensation for Loss of Time.]— 
! A witness attending a trial under a .sub]>(ena is 
' not entitled to a compensation for his loss of time, 

I although the party re piiring his attendance. 
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Held, that the refunding of the sum disallowed 
to the attorney of S. did not take away the 
plaintiff’s right of action against B. Hide -x.,: 
JBate.% EL BL EL 575 ; 28 L. J., Q. B. 14 ; 4 
Jur. (X.S.) 1105. 
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expressly promises to |'jay him for such loss. 
B’7//Ls‘ V. 4 Moore. 5{.i0 ; 1 Br. <.v; B. 515 : 

21 li. 1-L 705. 

A witness attending at the trial of a cause on 
suhprena cannot maintain an action for com- 
pensation for his loss of time in attendance, even 
thoiiMi be is an attoi-ney, (hlVuiH v. Gndtfroij^ 
1 D.Il (\ 325: 1 JL AAfl. 550; 5 L. J. (O.S.) 

K. B. 158. 

A p!cniiise by an attorney, after a trial, to pay 
a witness a compensaT{<-)n for his l(?ss uf time, 
•cannot, it seems. }>e enforced, eitinn' by action or 
^ittaehmenr. i>Vfc,v v. S/iuy/n\ 2 51. A Scott, 172 ; 
7 Bing. 585. 

A witness who is called in an action to depose 
to a matter of o}>inion. depending on his skill 
in a pai’ticidar t ratio, has. before he is exaniinetL 
a right to (icinnnd from the party calling hint, 
a compvmsatiun for his loss of time : and there is 
51 distinction bfdween a witness so called and a 
witness who is called to depo-^e u> facts which he 
s;aw. Widd) v. iV//c, 1 Car. A K. 23, 

A solicitor summoned by the official 
under s. 27 of Bankruptcy Act. 1883. t* 

County Court to give evidence, is entitf 
costs as a professunial witsie'^s under 
bankrtiptcy rules, 1S8{;. and the cum 
rules, 1881), and may maintain action 
against the receiver. OdViihs v. Godf-fn 
distinguished. Cliff iiihprhfi/i v. Srofft 

L. B, 05 : 24 Q. B. D. 113 : 51 ]. 

38 5V. IL 1U7. 


7. Allowance on Taxation of Costs. 
a. Parties. 

Generally.] — -It is not a general rule that 
parties, if wfeiesses, are to have an allowance 
for their attendance. Dmcdell v. Ai(.draliafi 
Itoijal Mull Steam Sarlffation Co., infra. 

the .simple fact of a successful party to an 
action being examined as a ■witness is not sufh- 
cient to entitle him to recover his exjienscs as 
a witness against the opposite ],tarty ; ami if it 
appears that his atteri<lanee was unnecessary, or 
for tiie purpose, of super in tending the conduct of 
the cause, such co.sts will not be allow'ed. Ilowen 
V. Jtffrhf:f\ 18 Q. B. 588 ; 21 L. J., Q. B, 254 : 15 


attend ; Loss of Time.] — A plaintiff obtained a verdict. 

I to his I TPe defemlaut obtainc<l a rule nisi for new 
. (1 of ; trial, which was (Uscharged. The plaiiitiff vvas 
V court I a witness in his owui cause, and he remained hi 
1’ them j this country till after the rule nisi was dis-^ 

, sipwa, i charged. On taxation the Master allo^ved the 
tm. 51) 1 plaintiff subsistence-money from the time the 
T. 550 ; I i-qIc was grmitcd rill it was discharged Held, 

I that as the Master must be taken to have found 
I that the plaintiff was a necessary witness, that 
ce.j — One who is subpe^naed 1 could not have attemled a second trial if one 
attends at the trial, but tliere | ^y^s ordered, unless he remained, and that his 
vidcnce Hides, s his expenses are | remaining incapacitated him from eaiiiiiig his 
;ei 2 poii not examined, may yet ' siiltsistence, the <letention might, under tho.se 
m for his necessary expenses of sj'jecual circumstances, be considered as part of 
ist the party who sub])<.enaed ■ tlic co.sts of the rule ; ami the allowance was 
Mvfiri\s\ 13 East. 15; 12 11. IL | j.itrpt. JJoicd ell Andvalin a Iloyfd Mall Steam 

; yarifiatloa Co., 3 EL A BL 902 ; 2 C. B. R. 1555 ; 
\ in obedience to a subpmna, i 93 L.' .1., Q. B. 350 ; 18 Jur. 579 ; 2 IT. H. 554. 
n a civil action, may, -^vitliout * Plaintiff took a passage to xAustralia in defen^ 
met, maintain an action for his dant’s shi]), but, being turned out and the ship 
the party wb.o subpienaed him, 1 sailing without him, sued defendants for not, 
tteiulance being evidence from ; carryhjg him according to contract. Plaintiff 
may inter a contract. Fell v. ' could have had another passage in a few' days, but 
)55 ; 2t> L. J.. Ex. 44. : he remaine<l until the trial, several months, and 

! gave evidence in his own favour. A verdict was 
Sides.]— A witness who is sub- | found for him Pleld, on motion to review the 
parties in a cause is entitled to 1 Master's taxation of costs, that if plaintiff wms 
incs [taid by the party who calls I detained bona Me for the purpose of giving 
although the taher ]>arty may } evidence, and it was proper to call him as a 
St w'ho sub[i(.enac<l, him. Allea j witness at the trial, he <.)iight to be allowed the 
A K. 315. _ . . I expense of hi.s maintenance w'liile so remaining 

oy B. agaiii'^r S.. to be tried in i m this country, as costs against the defendant, 
iitiif was siibp<enaetl as a wit- ; although ho w'as not a seafaring man. Atmtt v. 
irties. On the service of the : 22 L. J., Q. B. 118: 17 Jur. 114; 

the plaintiff inquired whether ; f 1 (;(P 

L to Bath until tlie Foliowiiig ' 

.old he must use his t>wn dis- | Refusal to give Evidence.] — A party to 

hi-^ permission to the plaintiff j a suit who describes himself as an engineer and 
1 . Tlic vm-tlict on that trial was i surveyor, makes an affidavit and is suhpamaed as 
Che plaint ilf was ])aid by the ! a witness before the examiner by the defendants, 
r his expenses and loss of time ; to give evidence on such affidavit. ' A mistake 
;n days wliicli he remained in j is made in the day named. The witness never- 
understanding that if any part i tholess attends, and on the tw’O following days, 
■>wed on taxation, the }>art s(t but ref uses to give evidence because three guineas 
d he refunded by the plaintiff i only are offered him, and he claims ffve. An 
of 8. On the raxatirm of S.’s ! order is then obtained ex parte, that lie shall 
1 - allowed for six days only of | attend within four days and give evidence at 
em lance. Thereupon the plain- i his own expense or stand committed. He attends 
‘ sum-disalhnved by the Master, ' and is examined, and subsequently moves to dis- 
■ctiou against B. for his expenses j charge or vary such order ; — liekl, that he is 
i during the other ffve days : — entitled to one guinea per day for the first three 
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days, but nothing for the last day, and no costs 
given. Y. GtMmi, 2f5 L, J., Ch. 208 ; S 

Jur. (H.S.) 2S2 ; 5 W. B. 216. 

Travelling Expenses.] — The travelling ex- 
penses qf a party suing in person, incurred for 
the purpose of conducting in person interlocutory 
proceedings, arc not taxable items in party and 
party costs awarded against the opposite party 
in the action, jbifhmij/ v, Wahhe, 22 L. E., 
Ir. 619—0. A. 

Two Causes.] — A plaintifit having been brought 
up by habeas corpus to give evidence in one 
cause, when at the assizes gave evidence in 
another cause against the same defendant. 
Having succeeded in the first and failed in 
the second cause : — Held, that, on taxation of 
the costs of the first cause, he was entitled only 
to one moiety of the costs of the habeas corpus. 
Griffin V. JBioshyn,^ 1 H. & K. 95 ; 2 Jur. 

475. 
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coming to England. Tlie .l^Iaster allowed the 
piainti'li* 450/. for subsistence in England while 
waiting for the trial, which the defendants liatl 
repeatedly delayed, and ir>0/. for expenses to 
enable the plaintiff to return to India; — Held, 
that the sum of 600/, was properly aUt)wed, but 
that the decision was not to be taken as a pre- 
cedent to allow such a sum for expenses in 
demands of small amount without good groLiuds 
for doing so. Calrert v. Sc hide itb/., IS 0. B. 
(K.s.) 306 ; n Jur. (x.s.) 245 ; 13 W. E. 430. 

b. Professional Witnesses. 

Accountant.] — An accountant employetl, as a 
skilled witness to give evidence in support of 
the claim, though entitled to a reasonable allow- 
ance for his time and expenses in preparing his- 
evidence by an examination of the books, is not 
entitled, upon parry and ])arty taxation, to his. 
charges for balancing and putting the hooks 
into shape for the purpose of supporting the 
claim, Laifitte A /9., In re, Lufittdn (irhn, 
44 L. J., ClC 683 ; L. 11. 20 Eq. 651) ; 33 L. T. 91 : 
24 W. 11. 7. 

When, in an action involving questions of 
account, it becomes necessary for one party to. 


Materiality.] — Tn an action for goods sold, the 
delivery having been proved by the plaintiff’s 
carman, the defendant’s wife and servants were 

called to Tiro ve that the goods had been paid for i , • ^ i r 4.’- 

on deliYeiv, the latter A-eaving that they had an accountant to examme the h;ooks ot 

on each otoasion paid the lirman, Imving • r/ b ^ 1 "h , If; 

recoiyed the money for that pur|mso, some- f \ 

times from the defoudant’s wife and soinctimes "''I' not he alio ved the cos s .n 

ivom the defendant himself, and the former, ^ f f f ' 1 A n ff. f 

that, as to proof, she had given the money to “^""nation biich cos s aiqv.t u the 
the servants only for the purpose of maldng b' " • expenses of qual lpnga ut- 

the payments: oli the trial, td defendant was j "f « to give evulence are costs ot the ^ 
in court, but tra-s not called as a witness until witness he s. An. it ma es i o difle enee 

obsoiTat'ious had Ixien made by the i th.rt the aoeountaut is t.. be appointed bj an 

attorney, on account of his not 
the box. A verdict having beexi foimd for the 
defendant, and the IMaster having declined to i 


accoiintaiit is to be appointed by an 

.nff bein- mt iin^ 

” ! Sr K' irii" vs 
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J.. Q. B, 44 : 
21 W. li. 263. 


The expense of an accountant, employed with. 


allow him the costs of his attendance, the court , 

directed a iwiew ; holdiim that the defeiKiant’s 1 . * , .. i.v, ' n 

attendauoo as a witness was lui.ler the cireum- to and pen.hng the suit, dt^s not come 

stances advisable and proper, and it did not lie "““Ay),™ If:/; b'' 

in the plaintiffs inoutli to say that it was not ! "’'it taxation. MinrK y. 


Aft wood, 1 V. Coil. 53 ; 4 L. J., Ex, Eq. .1. 

In the absence of any s[)ecial arrai-igemcnt,, 
I tlic rule for accouiitnnt’s charges, fixed by the 
I general order iti bankruptcy of the 19tli May,. 
' 1855, will be adopted by the Court of Chancery. 


; ; 33 Beav. 59f) ; 33 L. J.. 

ila.ster’s opinion, wa,f ’j.A 

wl if ho. ntroTidod fnv ' 


necessary. Flower v. Gardner, 3 C. B. (N.S.) 

185 ; 27 L. J., C. P. 50. 

If a party to a cause is examined on his own | 
behalf the Ma.ster may allow for his niaintenance | 
during the time of his detention for the purpose | 
of giving evidence, as in the ( 
if his testiiiiony, in the Master’; 
material and necessary, and if he attended for ! 
the purpose of being examined as a witness, and Engineer or Architect.] — The daily fee allowed 

not merely to su})criiitend the cause. Ilowei^ v. | to a p]’ofes.sioiial vdtiiess on taxation between 
Barlter^ 18 Q. B. 588 ; 21 L. J., Q, B. 254 ; 16 | party and ])ai’t.y is n(.)t necessarily to bo limited 
Jur. 614. ^ I to 3/. 3.V. In this ca.se a fee of 5/. ox. a day was. 

To an action for work and lahour, the defen- i allowed to an engineer and architect of eminence, 
darit pleaded, first, except as to 59/. 12A^, never j ein})loyed under the <iireetion of the court. Uohlr 
indebted; secondly, a set-off; thirdly, payment; | v. Connor, ir. K. 9 Eq. 373. 
and fomthly, payment into court of 59/. 12,v., 1 

which was taken out. The cause was ref erretl, | Auctioneer.] — An auctioneer summoned tc> 
and the arbitrator found the first issue for the | give evidence before a s[iecial examiner appointed 
',{• plaintiff and the rest for the defendant : — Held, | under proccicdings in tlie chancery tli vision is,. 
,1 ' that the plaintiff was not entitled to the expense : as a professional witnes.s, entitled to ]>e paid a 
; -of his owui attendance as a witness if his evidence ! guinea a tlay by way of com])Gnsatinn for his, 
was applicable, to the second and third issues, 1 loss of time, together with the anioun.t of liis 
the. defendant being entitled to the general costs j travelling expenses, if any, including therein 
‘ of the cause. Clothier v. Gtuin^ 13 G. B. 220. ; his railway fare, first-class, from his residence to 

^ i the place of his examination and ])ack again. 

India,] — A plaintiff, who \vas an engineer ; And, although sworn, lie may refuse to answer 
■ -.V in. |he defendant’s employ in India, brought an I any questions until a sum sufficient to cover 
, aetioA against them for wrongful dismissal, and | these amounts has ])ecn paid to him. Worklmj 
- .^/verdict was taken by consent for- 200/., ^i\ Men'll Ilutual Si)(‘irtij,Jn re, rd L. J., Ch. 850 ; 
’s?tiary, and 1501. -for his expenses in i 21 Ch. 1). 831 ; 47 L. T. 645 30 W. 11. 938, 
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Barrister.] — -A banister ir? prima facie entitled | 
to the cx})ertses of a ijrofe.s^^ional inaru without j 
proof ()f hh. beine* in practice. Dtrnrrx. Turner., 

5 Jur. (N.s.) 8391 7 W. K. 573. 

Solicitor.] — ^^Vhere there is an order to tax a 
bill, as Ixitweeii attornc}' and client, or attorney 
and a. 2 enr, and no reservation c>f tlie question of 
retainer oi' liability, the Master has, nevertheless, 
Jurisdadion to consider whether any item is a 
pro[’ier item of char!re, anti is not coiiiined rncreh’ 
to tlie question of amount. Aiul if the agent, 
having attended as a witness, has charged for 
his attendance something ])eyond the ordinary 
charge e»f a witness, the Ma-:t;er will be jiistiticd 
in <iisallo\ving such extra charge, unless there 
is some special contract to pay a reasonable 
rerauiuention, iri whicli case it will be for tlie 
Master to ^av what is reasonable. SuUeri/ v. 
Flpwhrr, 27 h. J., Ex. 11. 

Solicitor's Clerk.] — Cliarges for tlie attend- 
ance of a soliciti)r's clerk, in addition to the 
solicitor, on cross-examination, will not in any 
case be allowed. Smith v. Jluilrr, 45 \j. J., Ch. 
09 ; L. K. 19 Eq. 473 ; 31 L. T. 873 ; 23 AM K. 332. 

The ^Master having alboved the expenses of 
the plaintiffs attorney’s attendance at the trial, 
as a witness for the idainrifl’, to siip[>ort an issue, 
upon which he was successful, the attorney not 
attending as such, but the cause being condncteil 
by a cuinpetem clerk, the court refused to 
interfere, liuiler v. Jlohwn. 5 8cott. 824 ; 7 
I). P. C. 157 : .7 Bing. (X.C.) 128 : 1 Arm 424 ; S 
L. J., e. p. 81. 

The ordinary rule, not to albwv ou taxation 
the expenses "both of the attorney and the 
London agent of the attorney of the party as 
witnesses in the cause (where it is tried at a 
town, where iieitiier of them t'csides), is relaxed, 
where it eloaidy ruppears rliat both of them were 
material and uecessarv witnesses for the party, 
as where riue had written a letter and received 
an answer, and the other had eornirninicated the 
answer to the plaintill;. Cluqjmau v. lUnhcntj. 

• 27 L. J., Ex. 7, 

Scieiitifie Witnesses.] — There is no positive 
rule in equity as to the sum to be adiowed to a 
scientifie witness attending before an examiner ; 
but the Master decides itn the sum to be allowed 
in eaeli case according to the circumstances. 
Smith V. idler. su[)ra. 

In lixing tlie remnneration of counsel and 
solicitor and the number of counsel cmployerl, 
the amount of the iiioney-issiie invoiced and the 
commercial importance of tlie cjise me [a'operly 
taken into consideration. The amount of evi- 
dence used in court is not the limit of the evidence 
the costs of which will lie allowed between party ! 
and partv. L. C. S J). i«b/, v. M E. lUj.. (50 
L. T. 753. 

Interpreter.] — A [uirty examining, by means 
of an. interpreter, a witness ignorant of the 
English language, must bear the ex'pense of the 
interpreter’s services on the cross, as well as 
the direct, exaiiiination. PInnhett v. Williamtt. 

■ Ir. Erp G 11. 80. 

On taxation of costs as between party and 
party, the Master has a discretion to allow the 
ex[)ense of employing an interpreter to assist 
a foreigner in jirepariiig instruetions for his 
answer : but sneli allowance ought not to in- 
clude the tavern or travelling expenses of an 
interpu'ctcr lirougkt to this country for the 


special purpose. SUremhur}} (^BarT) v. Traffpe^, 
31 L, J., Ch. 680 : 8 Jur. (N.S.) 587 ; G L. T. 
516 : 10 AM. K. 663. 

Several Witnesses,] — In an action for breach 
of warranty of a horse sold to the plaintiff, who 
resided in "England, the plaintiff produced, as 
witnesses at the trial, three English veterinary 
surgeons, who had examined the horse shortly after 
thc^piirchase, and deposed to its unsoundness. 
The plaintiff recovered a verdict, and the taxing- 
master having, on taxation, disallowed the 
expenses of two of these witnesses; the judge 
at the trial having considered them necessary 
witnesses :-~Held, that their expenses should be 
allowed. Wedon, v. Stced.% 24 L. R., Ir. 283. 

Though not Called.] — A professional witness 
is entitled to his expenses on the scale allowed 
to persons of his [)rofession, although not called 
to uive professional evidence. Parhinson v. 
Atiinmm. 31 L. J., C. P. 109. 

Costs of Experiments.] — AA^here the protho- 
notary allowed for various suuts expended in 
experiments, and a com})ensation for loss of 
time to scientiiic and professional men employed 
in making them, with a view to ascertain the 
increased "risk or advantage in a new process of 
boiling sugar by means of heated oil, and whO' 
were called as witnesses at the trial ; the court 
directed him to review his taxation, on the- 
gi-nuntj that no such allowance or compensation 
oucht to be made. Severn v. Olive, 6 Moore, 
235 ; 3 Br. A B. 72 ; 23 R. R. 365. 

A plaintiff will not be allowed his expenses 
ill the const ruction of a model, nor a compensa- 
tion for loss of time by scientific persons who> 
}}ad bjeeu sent to a distant part of the country 
to inspect a Imiiding there, although he could 
not safely have proceeded to trial without their 
testimony. Etiijh.'y v. Pemnnont. 11 Moore, 497. 

In a patent smit in which the plaintiffs after 
the briefs were delivered, but before the bearing, 
took the common onler dismissing their bill, 
witli costs Held, that they were entitled to 
an allr)wance in I’cspect of the charges of 
, scientific wirnesscs, and that such allowance 
! was not limited l.>y the rules of taxation at 
common Jaw, a] id also that they were entitled 
to an allowance in respect of the cost of a 
model : but the court followed the Master’s 
decision as to amount. EtitUy v. lupiocdq 
44 L. J., Ch. 565 ; L. R. 20 Eq. 632 ; 33 L. T. 45. 

Qualifying to give Evidence.] — Ord. AM. r. 8, 
1875, directs that such just and reasonable 
charges and expenses as a[»X)ear to have been 
properly incurred in ovidenee” arc 

to be allowed ou taxation of costs. The ex- 
penses of tu’oeuring surveyors and a builder to 
inspect a house before trial, with a view to 
qualifying themselves to give evidence as to its 
state of re])air, kc., having been disallowed by a 
Mastci*. tlie divisional court held that, instead 
of disallowing them altogether, the Master 
should allow such a sum as in his discretion he 
should think reasonable, according to the old 
rule of the Court of Chancery. JIaeMey v. 
Chilling ivorth, 46 L, J., 0, P. 484 ; 2 C. P. D. 
273 ; 36 L. T. 514 ; 2.5 AM. R. 6.50. 

AATiere witnesses were engaged several days 
in searching for a defendant, in order to identify 
him upon "a trial, although notice was given 
requiring him to be present at a xfiace and time 
’ appointed, as this was only a mode of qualifying 
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witnesses to .^i're evidence, the plaintiff was not What Time.] — A plaintiif, who hi-ings ovo]* a 
entitled to the costs of his witnesses in respect foreign witness hither, in order to judge hy his 
of the time they had been so engaged. Small testimony wiiether there is groniul to bring an 
V. Batlw, 1 r>. C. C, 43; 21 h. J./Q. 1>. 2o4i; action, and afterwards sues, and (‘xainiiu*s the 
If) Jnr. 529. foreigner at the trial, may be allowed the. costs 

The expenses of surveying and tahing levels, of detaining him here from the tim(‘ r»f the writ 
in order to ascertain whether a weir had been sued out until the trial, and a reasonalde sum 
imprO}xnly raised, to the prejudice of the for his sustenance here during the same time, 
jdaintiff’s* water-mill, wall not be allowccl. but not the cost of his passage hither, or t)f his 
Ormerod v. Thomjmon, li) M. k W. 869, return. SeJiimmH v. Loumda, 4 Taunt. 695, 

In an action for negligence on a valuation If a witness is bona tide sent for from a 
between an outgoing and an incoming tenant, foreign country to support an intemled action, 
the Master disallowed the expenses of wutnesses though the writ is not sued out until after his 
going to the premises for the purpose of arrival, the plaintiif is entitleil in that cause to 
qualffying themselves to give cvidetice : — Held, the costs of bringing him over. Ids subsistence, 
that such expenses were properly disalhwved. and compensation for his loss of time spent here 
3tay V. SeUy, 4 Scott (N.B.) 727 ;"4 Man. cV: G. pending the suit, for the purposes thcrec^f, and 
142*' 1 D. (N.S.) 702 ; 6 Jnr. 52 ; II L. J., C, P. to the costs of his retm-n. Tremaui v. Banrft, 
223, 1 Mansh. 463, 563 : 6 'Taunt. 88 ; 16 11. li. 584. 

The Master was held to have properly dis- But if the witness is sent for to give evidence 
allowed the defendant such ])art of the expenses in one action w'hicli is discontinued, and the 
of witnesses as were incurred in qualifying them plaintili calls him as a witness iu another action 
to give evidence : such as journeys and surveys against a different defeiulant. but arising out 
being taken to enable thcin to speak to the in- of the, same trausacrion. he is entitled in the 
sufficiency of wmrk clone. Ora raff v. Athrood, second action to the costs only of the witness's 
1 B. G. G" 27 ; 21 L. J., Q. B. 215. subsistence and detention for the piirjiose of the 

Fees to scieutiffc witnesses for (ptalifyiiig second action, but ii<*t of his voyage hither, or 
themselves to give evidence may iu proper cases | of his return. Ih. 

be allowed as" between party and party, when I A witness for jdaintitf in cai important action 
sufficient information as to liow the amount of i which was standing for ti-ial after Trinity tei-m, 
such fees has been made up is laid before and wns Inniight over from XiU’wny on 3rd June, 
considered by the taxing-mastc]-. TJiomjmoji v, and it was then found that he Avas unable to 
3{oofr 25 L.'B., Ir. 98. give the evidence for wliich he was particularly 

’ _ required ; and in the absence of this evidence, 

Inspecting lands.] — U})on taxation of costs it was necessary for })lahitilf to send a com- 
between party and ]}arty, ilie^ sums paid ^ to mission abroad, and the proceedings in the 
witnesses for inspecting, measuring and valuing action were therefore stayed. He was, however, 
improvements upon lands will nor be allowed a material witness in other respects, and was 
in addition to the charges for the affidavits examined before the blaster on 29th June, and 
made by those witnesses. Murpluj v. Solau. was sent l^ack to Norway. 'Cltimately the 
Ir. E. 7 Eq. 498. _ action was settled in favour of plaintiff : — Held, 

Rule 8 of the “special allowances” in the j that, in the circumstances, ])laiiitiff was entitled 

scale of 1875 so far (pialilies the rule of 18.53 ! p) the costs of bringing the Witness over, 
as to allowance to witnesses, as to enable the itecping him till his examination, and sending 
Master in his discretion to allr)W so much for pjm back, in addition to the costs of the 
the a-ttendauce of seiciitiffc witnesses^ at the exammatitm itself, which alone the Master had 
trial as shall apt)ear to him to just and allowed him. Seymour v. Saunderr^ 20 W. R. 
reasonable. Turnbull x.Junsoii, 47 L, J,, C. P. <^ 32 . 

384 ; 3 C. P. 1). 264 ; 26 IV. R. 815. 

Thes-ame rule authorises the Master to ^ Material or OtHerwise. 

m the charge for “instructions tor brier ^ tiie 

reasonable expenses of such witnesses qualifying Unnecessary,] — All costs caused by unnecessary 

themselves to give evidence. Ih. eviilence must he paid by the party offering it. 

. , ^ n LUthucood V. Coll inn. 1 N. R. 457. 

Special Fees to Scientific Witnesses.] Che , improper to examine in chief as to 

rule as to special fees paid to counsel is applic - 1 items of the account, the defendant 

able to the case of scientihe w itnesses, ami .jii aecoimting party ; or to examine in 

special fees paid to experts of peculiar eminence, to the particular acts of wilful default 

even when taxable between solicitor and client, receiving rents, the defendant being 

will not be allowed as^between party and paitj. to account for the wilful default simply 

Tliomimai v. Iloore. 25 L. K., Ir. J8. py peason of the nature of his relation to the 


able to tne cast 01 stiLiiLuit w an i p^ji^g .jii accounting party ; or to examine in 

special fees paid to experts of peculiar eminence, to the particular acts of wilful default 

even when taxable between solicitor and client, receiving rents, the defendant being 

will not be allowed as^between party and paitt. p, account for the wilful default simply 

Tliomimai v. Iloore. 25 L. K., Ir. J 8 . py peason of the nature of his relation to the 

; plaintiff. 8 uch evidence ina}-. however, be 

c. Foreign Witnesses. entered as read, but the jilaintiff must- pay the 

Expenses.]— Where foreign witnesses appear defendant the costs of it. Ilamilfonx. MOJor^ 

to he domiciled in this country, they are not i 0 -i 1 ^ ^ ^ i- 

entitled to the expenses of their return home. here plaintiff not only tailed to cslnbhsh Ins 

Lopes V, Be TasteU 7 Moore. 120 ; 3 Br. 6 : B. 292. h>y evidence, but also inciimlKuvd the suit 

with an imneces.^ary multitude of witnesses, and 
Loss of Time,] — Reasonable allowances in with a body of very irrelevant depositions, he 

costs may be made for the loss of time of a i must pay the costs of the ilepositions, although 

necessary foreign, witness, who is not accessible 1 the lull, not being vexatious, was dismissed 
to a subpoena, "and who will not attend without | without costs, as to the rest of the cause. Moore 
compensation. Loyierrjan v. liryal E'jeelmnye i v. J/'/u/i/, Beat. 282. 

Assumnee 69., I D. P. 0. 233 ; 5 M. & P. 8 O 0 : | IMieremuch unnecessary evidence was adduced 
7 Bing. 729. ' | on the part of the plaintiffs, in whose favour a 
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decree was given, cnsts were enly given against 
the (leteiuhints up to the date of the replication. 
jranrtf v. 3fount,>^ iicav. 431? ; 14 L. J., Oh. 233 ; 
<) Jur.'741. 

Question of Admissibility.] — Wliere there is a 
reasonabie gruxirid to ]>elieve tliat tiic testimony 
of a witness will be adnussible. his expenses may 
be allowed on taxatioti of costs against the 
adverse iiartv. llunlumrtJi v. Wllm/i, 1 B. & C. 
267; 1 L. J/(0.S.) K. B. 113. 

The master is in general the sole judge of wliat 
witnes'^es shall be allowed on taxation, and, 
theixd'bre, wiien he had, in an action of libel. 
<lisa] lowed all witnesses to }>rove liinac} aloes, the 
<‘oLirr refused to interfere to make him review 
Ids taxation. v. Srirurrh 1 D. P. C. 411. 

AVherc tlefemlaut in titlie cause examines 
many witnesses, whose tx^stimony is inadmissible 
to any extent, the (;ourl will give the piaintitf 
his costs of tile rejected depositions, indepen- 
dently of the result of the cause. Pefch v. 
JJalton. Ci Price, 232. 

Witnesses Hejected by Judge or Arbitrator.] 
— On taxation of costs it is a general rule to 
<lisallow the expenses ctf a witness rejected by ^ 
the judge at the trial, as between jfarty and 
party. Galloicd tj v. KrijtrorfP 15 C. B. 228; 2 
C. L*; E. 8GU ; 23'L. J.. C. P. 218. 

The same rule applies to a witness rejected by 
an arbitrator. Ih. 

Witnesses not Called.] — The circumstance of 
witnesses not being called at the trial is no 
grouml for disallowing their expenses : provided 
s the master is satisfied that the attendance tvas 

^ I’easonably necessary. Jlarmin. v. Haymei\ 5 

j4cott, 410. 

After public notice that comiTion jury causes 
in Lf.mdon would be taken on the 18th of 
February ; on the Pith a fresh notice was issued 
that liter would be taken on the 10th. A cause 
in which the plaintiff, his attorney, and witnesses 
resided in the country at a great distance from 
; London, having been put in the list for the 15th 

; was called on in its turn, and the witnesses not 

i being in attendance was refei-retl. The witnesses 

i arrived In the evening after the coint had liseii. 

i The arbitrator having awarded in favour of the 

I plaintiff: — Held, that the master was at liberty 

f to allow the jdainti-jf the costs of his witnesses as 

: costs in the cause. Standarti v. 

1 3 PL A fs. 570 ; 0 W. R. 025. 

5 A cause was referred at the assizes, at about 

tj tbree o'clock in the nfternoi'Ui, the costs of the 

cause to abide the event, and the costs of the 
3‘efcrcnee and award to be in tlie discretion of 
)' the arbitrator. The arbitration commenced at 

six xfclock the same evening, and all the 
: witnesses wei'C examined before twelve o'clock 

j that night. The award was ultimately made in 

f favour of the defendant, to whom tlie costs of^thc 

1 action -were ordxu*ed to be paid, eacli party 

paying his own costs of the reference, and a 
I moiety of the exjxmses of the award : — PI eld, 

;v that a witness who did not arrive at the assize 

f, town until half -past ten o’clock in the evening 

of the day of the trial, was not pi'opeiiy charge- 
i able as a witness in the cause. Fnjer v. Shad, 

10 C. B. 218 : 24 h. J., C. 1'. ir)4. 
j' The fact of a witness not being examined at 

the trial, i.s not in itself a sufficient ground foi’ 
j; <disallowing the cost of such witness’s proof, 

O^fcara v. Barrtj, [1835] 2 Ir. E. 454. 

I 


The expenses of attendance at the trial of a 
necessary witness (who, owing to the course of 
the , tidal, lias not been examined) should be 
allowed where his attendance has been directed 
by counsel verbally or in writing, (rvegg v. 

Gardner, [1S97] 2 Ir. II. 122. 

Where Bouhle Payment — ^Fraud.] — If a 

plaintiff subpoeiiaes witnesses, and remunemtes 
them accordingly, and they have been previously 
subpeenaed by and receiverl their expenses from 
the defendant, w'hich circumstances they conceal 
from the plaintiff, the court will allow the latter 
the expenses he has paid those witnesses for 
tlieir attendance, although they were not called 
for him at the trial, on the ground tliat such 
payment was obtained by fraud. Ben,WH v. 

Schneider, 1 Moore, 76 : 7 Taunt. 337 ; Holt, 416. 

Called for Trivial Purpose.] — Scmblc, no costs 
should be allowed for a witness summoned 
merely to [>rove a iihotograph, unless the other 
side have refused to admit his evidence, after a 
copy of his proof has been shown to them. 

StoneJamse Local Board v. Victoria. Brewertj Co., \ 

64 L. J., Ch. 793 : [1895] 2 Ch. 514 ; 13 E. 657 ; | 

73L. T. 54; 43 W. E. 58.L 

Alteration in Pleadings—Admission by Party. ] 

— If, by an alteration in the state of the pleadings, 
after notice of trial, certain witnesses are un- ■ ; 

necessary, the party who subpeenaed them must 
make reasonable efforts to prevent their atten- 
dance. or their expenses will not be allowed. 

Addport v. Baldwin, 2 B. P. C. 599. 

The costs of witnesses, whose attendance 
becomes useless, owing to an admission being 
made by the opposite party of the matter which 
they were summoned to ]xrove, are in the i 

discretion of the master. JDavis y. Thonaa^i, ii I 

Jnr. (X'.s.) 709. ,1 

A plaintiff who enters into evidence to prove f 

facts clearly admitted by the answer, must j>ay i 

the costs, tliougii he succeed in the suit. Booth v. 

Booth, 1 Beav. 130 ; S L. J., Ch. 39 ; 2 Jur. 938. 

Subordinate Issues not Tried.] — An issue I 

under G & 7 "Will. 4, c. 71, s. 46, raised a question 
as to the mode of taking the tithe of calves, and 
the ]ilaintiii’ having, in his notice of the points 
to be raised, intimate<l an intention to raise a 
})oint on the question of value, which he was, at 
the trial, pvecliiiled by the defendant from going 
into, wlien the defendant succeeded : — Held, that 
he was not entitled to the costs of the witnesses 
brought by him to the assizes to rebut the 
])luintitfs evidence on the point as to value. 

Fh-her v. BcrreJl, 1 B. (N.s.) 565 ; 6 Jur. 282. 

In an action for entering a close, breaking the 
.soil, and digging and carrying away minerals, 
the defendant pleaded that the plaintiff was not 
possessed of the minerals ; a jiistitleation of the 
entry, under an immemorial custom ; and a jus- 
tification of .the cntiy, subject to his making 
compensation to the plaintifi: for surface damage ; 
replication, taking the issue upon the })lea of not 
possessed ; traversing the unqualified right of 
entry ; and alleging a demand of compensation 
and refusal ; the plaintiff obtained a verdict 
upon the issue on the unqualified right, but the 
jury found that the defendant had tendered a 
reasonable compensation for the damage done, 
and a verdict was entered for him on the issue 
on the qualified right : — Held, that, under the 
issue on the plea of not possessed, the defendant 
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waR entitled to the costs of the witnesses sub- 
pfcnacd, but not examined to prove his right of 
ent.ry, but that the costs must be estimated 
separately, and as contradistinguished from 
those*, wliich arose upon the issue on the right to 
dig and carry away the minerals. Pacldocli v. 
Mrrcder, 2 B. Cn.s.) 125 ; 4 Mam & G. 775. 

In an action on a promissory note, the defen- 
dant having pleaded fraud, the plaintiff brought 
up a witness to disprove the fraud, but the 
defendant failing to make out a prima facie case 
of fraud, the witness was not called : — Held, 
that the plaintiff was entitled to the expenses | 
of such witness. Miller v. Thomson^ 4 Man. k G. 
260 ; 11 L. J., 0. P. 224.. 

The master having allowed a plaintiff the 
expenses of a witness who was brought from 
Prance for the purpose of proving that the tenant 
in tail (upon whose will the question arose) died 
unmarried and without issue, the briefs shewing 
that he would have proved these facts, had not 
the course the cause took rendered such proof 
unnecessary : — The court refused to send the 
matter back to him. iStreet v. Plaiel^ 8 Scott, 
397. 

■ To an action for refusing to deliver goods into 
the phiintiff's lighter, the defendant pleaded that, 
though in the notice for delivery he was required 
to deliver tliem upon tender of the bills of lading 

■ and freight, no bills of lading or freight were 
tendered : on which issue was joined : — Held, that 
the plaintiff, wlio had a verdict, was not entitled 
to the costs of witnesses in attendance to ])rovc 
that it was not customary to tender the bills of 
lading on applying for goods, nor to pay the 
freight till some days after delivery. Jone^'i v. 
min, 4 Bina\ (S.C.) 123 ; 5 Bcott, 440 : 6 B. P. C. 
251. 

■Where there is a plea in bar to a declaration 
which is found for the defendant, he is not 
entitled to tiie expenses of witnesses, who have 
beeti subpexiuned for the purpose of giving 
evidence in reduction of damages. 

V. WifeU, I B.kL. G68 ; 13 L. J., Q. B. 73 : 8 
Jur. 216. 

Discretion of Master.] — The charges for 
“ iustriietioiis for brief,” for scientilie witnesses 
qaalifyiiig themselves to give evidence,” for 
‘‘ copies of documents furnished to counsel,” .and 


In taxing the costs of witnesses on several 
issues, where some issues are .found for the 
plaintiff, and some for the defendant, it is for 
the master to judge whether the evi<lcuce of such 
witnesses is exclusively ap[)lieablc to such issues. 
Mderton v. 5 D. k ’L. 680; 17 L. J.y 

0. P. 277 ; 12 Jur. 728. 

The question whether the costs of witnesses 
subpoenaed but not actually called should be 
alkaved, is a question of detail in reference to 
which the taxing-master may exercise his dis- 
cretion. In allowing for witnesses’ fees ami 
expenses the taxing-master is not boniid by the 
scale settled by the common law courts in 1853, 
but inav e.xcreise his <liscretiom in accordance 
with Ord. LXV. r. 27 (9), (20), (29), (37), (38). 
Turnhull v, Jenmn (3 C. P. 1). 264) followed. 
Bad tStonehoit«e Loiutl Board wVlrtorla Bmervif 
6h., 64 L. J., Ch. 793 : [1895] 2 Ch. 514; 13 K. 
657 ; 73 L. T. 54 : 43 W. E. 585. 

In taxing the eo>ts nf witnesses the officer 
should act upon tio llxed general rule, but should 
determine the ease of each witness on its own 
I merits. Baihrai/.s Ciounilrrioner v. O'Boarlic^ 
65 L. J., P. 0. 84': [18961 A. C. 594 : 75 L. T. 84 
iP.C. 

The taxing-officer i.s the proper authority,, 
subject to appeal to the coiii't. to decitle upon 
the allowance or non-allowance of shot'thand 
I notes. Ih. 

I Jurisdiction of Judge.] — Where the 

i taxing-master has, in the proiicr exercise, of liift 
! discretion, allowed the costs of a witness as 
i between })arty and party, the judge has no juris- 
' diction under E. S. C. 18(83, Orel. LXV. r. 27, 

! sub-r. 29, to review the taxation. OlUrt' v. 

I llohhinn, 64 L. J.. Ch. 203 ; 13 E. 63 ; 71 L. T. 

! 636 ; 43 W. E. 137. 

What Issues.] — A parry succeeding on an 
issue is entitled to the costs of any witnesses 
i called to give evidence on a fact involved in 
' that issue, though the jury or an arbitrator .may 
1 hud that fact against him. lladelltfe v. IlaJl^ 

: 2 C, M. E. 258 1 Gale, 110 ; 3 Br?. 0. 802 : 

! 5 Tyi-. 7711 ; 4 L. .J.. E.'i. liH. 

; A party is not necessarily disentitled to the 
' costs of witnesses called in support of an issue on 
i which he succeeds, because their testimony may 


for ‘A’efreshers to counsel,” are pinnly i]i the 
discretion of the master, TvrnhuU v, Jamou, 
47 L. J.. C. P. 3S4 ; 3 0. P. B. 264 ; 26 W. E. 
815. 

If xloubt exists as to whether a witne.ss was 
material aiul necessary, and the master allows 
the. charge upon the certihc.ate of counsel in the 
cause, the court will nor I’eview the taxation. 
MardiaU v. Parnom. 9 B. P. C. 251 ; 4 Jur. 
1017. 

The master is the sole judge of the proper 
number of witnesses to be allowed in support of 
the same matters. Pilgrim v. Soutliamjfton and 
Bvrekeder By., 8 C. B. 25. 

Upon the taxation of the defendant’s costs of 
. issues upon which he has succeeded, an affidavit 
"that the witnesses, whose expenses he claims, 
were called ej^ehmrvly to support those issues, 
is not, indispensable, providecl the master is 
satisfied of the fact by other means. Ih. 

• The materiality of a witness is prima facie a 
queMion fot the master, but the court may review 
ms. 'decision on that ])ojnt. Gidhmai/ Key- 
15 C. B. 228 ; 2 G. L. E. 860 ; 23 L. j.. 


I in a slight degree be a])plieable also to an issue 
1 upon wliich he has failed. The true question is,, 
i for what purpose were tlicv called. Jewell v. 
i Parr, 17 (J. B. 63r> ; 25 L. J., C. P. 179. 
j A declaration fur a malicious prosecution for 
I perjmy, in otie cimnt, set out ten assignments of 
I pcrju]T, which were alleged to have been prose- 
I cuted maliciously and without probable cause ; 

I at the trial the plaintiff failed in })roviiig want 
i of probable cause a.s to nine of the assignments. 

! He <.>blained a verdict with tlamages on the tenth 
I assignment : — Held, that he was not entitled to 
the costs of witnesses called to give evidence of 
want of probable cause as to those nine ; and 
that the defendant was not entitled to the costs 
of witnesses si'ibpcenaod by him to shew probable 
' cause as to those assignments. iJdim^rY. lowne, 
I 4 P. 6: B. 644 : 1 Q. B. 333. 

! On an inquiry before a sheriff to assess. 
I damages in an action wherein the defendant 
had suffered judgment by tlefault, the jury gave 
j damages on one breach only, and none on two 
I others. The master allowed the ex})enses of 
1 two witnesses called to prove the second and 
; third breaches : — Held, that the omission to give 
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nominal damages could be rectified, and that j disallowed the costs of these witnesses, mi the 
the materialitY of the witnesses vras for the I ground ' that their attendanee was solely occa- 
cliscretion of the master. i)er/.v v. Unuts, 15 | sioned by their own negligence Held, per 
0. B. (Ts.s.)-r)2l : o8 L. J'.. C. B. UG ; 10 Jur. ; Pollock, C. B., and Martin, B., that he was 
(N.S.) 154 ; 9 L. T. 723 ; 12' W. R. 432. i correct in so doing ; but per Alderson, B., and 

Action fm- a libel contained in a memorial to 1 Platt, B., that he was incorrect, the true criterion 
the Secrctaiw of State for the Home Depart- 1 of taxation being, whether the evidence was 
nieiit, charging misconduct of the plaintiff as a ! necessary for the plaintiff at the time of the 
magistrate during the election of a member of i trial, Maffhewsi v. Llccsloy^ 11 Ex. 221; 3 
parliament for a borough. Pleas, not guilty, and j G. L. II. 898; 24 L. J., Ex. 252; 1 Jur. 
a justification. The })laintiff called some wit- ( GUI ; 3 W. E. 517. 

nesses who ijroved the publication, and others; Where an examination is adjourned by the 
who proved the falsehood of the charges in the : fault of a witness, the master taxes the costs of 
memorial. The <lcfendaut called witnesses to • both days, and has no jurisdiction to decide 
prove the truth Qt the charges in the memorial. ! that the second examination was nmieccssary. 
The jury found bona Ihles. but negatived tliel Tur/ie}‘ v. Turner^ 5 Jur. (X.S.) 839; 7 W. E. 
justification, aiul the court decided that the i 573. 

tnernorial was a privilegcMi communication;' The 14th order of June, 1854, d<’>c.5 not empower 
therefore a verdict was entered for the, defeu- ! the court to adjudicate on the amounts of the 
daut on the plea of not guilty, and for the plain- 1 items allowed. Ih. 
tiff on the plea of iustification ; — Held, that the | 

defendant was entitled to the costs of his wit- | Subpoena duces tecum, j — hen subpmnas 
nesse<, not excepting: tho'^e whose evidence came i duces tecum have been directed by counsel, ami 
to his knowledge after the publication of the j are necessary to enforce the production of docu- 
iiicmorial : and that the plaintiff was not entitled ; meats, the}’’ should be allowed. Jcfi.wp v. Cumeh^ 
to the costs of his witnesses called to prove the j 25 L. E., Ir. 244. 
truth of the chare-es. JLrrri^sou v. JJN.'th, 5 

EL BI. 344 : 25 L. J.. Q. B, 99 ; 2 Jur. (N.S.) ■ Expenses. 

90 ; 4 W. E. 199. , ^ ^ i -n 4. 

, G-oing to Assizes.] — In an action on a bill or 

When required for Cross-examination.]— A 1 exchange drawn in Loudon, where the witnesses 
plaintiff having been called upon to produce and i and parties resided, the plaintiff iakl the veime 
having produced, a witness for cross-examina- | in SuiToy : Pleld, that unless a case of oppression 
tion, is entitled, ex dehito justitice, to have the ; were made out, lie was entitled to the costs or 
expenses therectf forthwith taxed and paid. [ going to the assizes, notwithstanding the cause 
Birlnmh v. Goddard. L. E, 10 Ch, 288; 32 j nnght have been tried at less expense in Loiicto^ 
L. T. 213 : 23 W. R. 329. i I’b/'c v. Monre, 3 Bing. (N.C.) 201 3 bcott, o4d : 


first proceeding. Dana/ v. Durreod. 24 Beav. 
41 ; 27 L. J,, CiL 504 ; 4‘jnr. (x.S.) 398. 

Therefore, wliore The plaiiitiii had required 
the attenda’iice of a defemlant. to be cross- 
examined on his aiiidavit, and attended, it being 
decided that he was entitlcii to his ex})erises as a 
witness, the plaintiff then abandoned this course 
of proceeding, and filed iiiterrogatories, for tlie 
defendant's examination : — Held, that tliis could 
not. be done until the costs of the former pro- 
ceeding had been paid. Ih. 

Necessary through Negligence.] — In an action 
on a bill of exchange it liecame necessary to call 
two clerks of the plaintiff’s attorney to account 
for the loss of the bill, which occurred through 
their negligence, in order to let in secondary 
evidence of its contents. The master having 
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expenses. M-ulcliffe v. HaU., S D. P. C. 802 ; 5i 
Tyr. 770 ; 2 0. M. h 11. 258 ; 1 Gale, UO ; 4 L. J., i 
Ex. 11)1. j 

Where a country witness I’emained in London, ‘ 
iiie sum which his journey wouUl have cost, 
heiii" less than his expenses in town, will be 
allowed. Turner v. Turner, o Jiir. (N.s.) 830. 

Attendance for what Time.]- — ^In the absence 
of special reasons, witnesses should be in attend- 
ance on the day fixed for trial, and from day to 
day while the case appears in the list for trial 
until the case is heard, and the costs of such 
attendance should be allowed. O’Jfeftm v. 
JJarry.^ [180.5] 2 Ir. L. 454. 


gentleman from the office of the accountant- 
general of the Court of Oliaiicery in j, reland, wiio 
was called to produce an oi-iler of tlie court, and 
a power of attorney enabling the defeiulaiit’s 
attorney to obtain a transfer of stock, standing 
in tlie name of the accountant-general, and also 
to prove the course of business in the aecouiitant- 
general’s office upon the subject : — H'ehl, that 
the allowance was ])ropeiiy made. Sfornj v. 
IIoHlditeh. 1 8eott (N.E.) 20G. 

Detaining Witnesses on Shore,] — Semlde, the 
cost of tletaining witnesses on shore may be 
alknved, although such wii nesses are not called. 
This is a matter in the discretion of the registrar. 
The City of Lucknoir. 51 L. T. 907 ; 5 Asp., C, 


Maintenance during Detention.]— AYhere the | 
captain of a merchant shi[), domiciled in this | 
count !‘y, was det.ained by the plairitiif for a con- ; 
siderable time to give evitlence In a cause, but ! 
before issue was joined or notice of trial given : — | 
Held, that the master was at liberty to allow the ; 
expenses of maintaining tlie witness during such : 
vletention. Berry x.Praff, I B.tk C. 276 ; 2 D. & 
11. 424 ; 1 L. .3. (O.S.) R. B. ilG ; 25 P. 11. 39G. 

Where the master has allowed the expenses of 
the witnesses of the successful [)artyat the assize 
town for several days, during which their attend- 
ance was not in fact necessary, the court will 
not interfere with the master s decision, unless j 
mala fides is shewn in such successful party, as ; 
an intention unnecessarily to increase the costs. 
'Thema.i v. Saunders.^ 8 K. & M. 572. 

Ill an action upon a }>olic3" of insiinuice, the 
master allowed subsistence-money for the captain 
<( whose conduct was im}iugiied by the defendant, 
and whose ])ersoual attendance at the trial was 
therefore admitted to be necessary) from the 
Issuing of tlie writ until the trial, a period of 
eighteen months, at the rate of ten shillings a 
daj" ; the trial having been delay e<l by the neces- 
sity" for each party' sending out a comniissiLm to 
examine witnesses at the pdace where the disaster 
occurred : — Held, that in the absence of any'- 
thing to shew that the master had exercised an 
improp)er discretion either as to the amount or 
the period of the allowance, the court could not 
interfere. 'Potter v. Iltinkln. L. R. 5 C. P. .518 ; 
IBW. E. 8GS. 


Subsistence allowed in costs in a policy" cause, 
to the master of a ship insured, a material wit- 
ness from tlie time of subpoena to the time of 
trial, although the witness resided in England, 
was not examined, was a master in the i-oyal navy, 
and did not shew the permission of tlie admiralty" 
for him to engage in the merchant service. 3fty}inf 
Y. Larhuis, 8 Bing. 195 ; 1 TL Scott. 3.57 : 1 
V. 1\ C. 2G2 : 1 0. P. 89. 

But refused for his further detention pending 
a rule for a new trial, upon a point to which liis 
evidence was not applicable. Ih. 

So, in another cause, the court approved the 
allowance of subsistence money for a witness, 
the captain of a ship, from the service of the 
subpoena till the time of trial. Temperley v. 
Beott. 1 M. ik Scott, GOl ; 8 Bing. 392 : 1 L. J.. 
pvG.IMll. 

, , A witness who is bona hde detained in this 
country for the purposes of a trial is entitled to 
-^penses of his maintenance during the time he 
detained, and that although he may not be 
^ $> seafaring man, Arnett v. Marnkalf 1 B. C. C. 
. 147 ; 32 L. J., Q, B. 118 ; 17 Jur. 114 ; 1 IV. E. 

; 'v w 

. ‘ fjif master allowed 40/, for expenses to a 


340. 

Return from Continent.] — A witness who is 
,sul>p<enaod in London in August, to attend a 
trial at the adjourne<l sittings in October, and 
who is at the time of service on the eve of depar- 
ture for the continent, is entith'd to tlie expenses 
of coming from the coiifineut to attend the trial. 
T7ccv. Au.son (^ l^inivunteun). H Car. tk P. 19 ; M. 
M. 96. 

j Postponement of Trial.] — Where a trial lias 
j been postponed at the instance of a defendant, 

! a plaiiititf who succeeds in the action is entitled 
to the costs of detaining a material witness, a 
captain of a vessel, for 3U0 day's, and is not bound 
to examine liim on inteiTOgatories. Brans v. 

3 C. B. .327 : 4 D. L. 193 ; 15 L. J., 
C. P. 25G : 10 Jur. 818. 

Unnecessary.] — The expenses of detaining a 
witness are not allowed when it cannot be shewn 
that such iletcntion was necessary to insure his 
attendance to give evidence, nor where his deten- 
1 tioii was for some other piu'pose, such as to watch 
i the proceedings in the suit, 'fke Bahia, L, E. 1 
I Adm. 15 : 11 Jur. (N.B.) 1008 ; 14 W. R.'411. 

j Included in Verdict.] — In an action for unli- 
j (piidated damages for breach of an agreement, 

I the jury inchuled in the verdict an anuunit for 
! subsistence-money to the plaintiif whilst await- 
; ing the trial : — Held, that ho was not entitled 
j to an allowance for subsistence-money pending 
! the action. Barker v. Clouf/h. 7 Jur. (K.S.) 545 ; 
j 4 L. T. BOG ; 9 W. E. G18. 

! Where the jury', in returning a verdict, say' that 
I they h lid for the phi hit iff as to part of the declara- 
I tion, he will nor. be allowed the expenses of wit- 
i nesses called to supp<u't a different pail’, although 
I the verdict is entered for him generally". Corks 
I V. Peachey, 2 TL R. 420. 

I Second Trial,] — lii an action ipjoii a policy' of 
I insurance, the question being, whether or not 
j theshi[) was seaworthy, the captain was detained 
I (for the ])urpose of giving evidence for the plain- 
! tiff at the trial) from May to December, 1836, 
and again from Oetolier. 1840, to March, 1841. 
A rule having been obtained by the defendant 
for a new trial, on paymient of the costs of, and 
oecasioneil by. tiie foi-mcr trial, the Master 
allowed for the second }>eriod of detention of tlie 
captain only, at the rate of one guinea per day'. 
The court declined to interfere. Bteicart v, 
Steele, 5 Scott (x.E.) 517 ; 4 Man. & G. 6t>9. 

Before Lord Mayor.] — C!osts for witness served 
to testify liefore Lord Iffay'or, awarded. Jloive v. 
! (ruyhone, Caryq 35. 
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j subpoena, although it was served upon him so 
8. llEMEBY if'OR No Y- Attendance. } short a time before tlie trial as to preclude tho- 

iwssibility of his communicating with his master, 
a. Attachment. ^ 2 D. A L. 23‘ ; 

Hot Committal.]— rnx*eedings to compel a liJ L. J., Q* B. 227 ; 8 Jnr. 758. 
vuuTy to an action to attend and be examined 

arc bv wav of attachment and not i)y way of Bue Calling'.] No attachment wall bo granted 
cmnniirtaC Enni.s, In rt\ Evans v. Ahf(n?J imless the affidavit states that the wntness wnj 
L. .h, Ob, 418: ri8i-ffi] I'Ch. 252 ; 2 £. 21(> ; , duly called at thti iriiiL Mahulm v Uatf ^ 
r»s L T ‘>71 • 41 W B 230 — 0. A. ' Moore, 222. S. T., Jacobs, In n\ 1 R. iJc \V. 123 ; 

’ • I 21 ^,^ Siretch, 8 J), P. 0. 888 ; 8 A. & K, 508, 

When aranted.1— Subpeena to testify in Guild- 1 It is not indispensably necessary that, when a 
hall, Rnidon, attachment for non-appearance, witness is called on his subpama, the officer ol 
Baft w'lloolies Carv 61, the court should hold the writ in his han<l ; it is 

Attaeliment against w'itncss served to testify, sufficient that the w'rit should bo exhibited in 
MUUlcton V. Ej?crajJft Cary, 80. * i court, and officer call hhn thr^ Bex 

On the return of a subpeena. if a witness will ! v. Berm, 8 i). 1 . O. o46 ; 1 11, « W. -ou, 
not anuear. and be examined, the party may! An affidavit that the witness was called three 
take an-ac‘hmeut a^axinst him ; and if he appears, ■ times in open court is sufficient, without alleging 
and deiioscs on the otlier side, his depositions that he wais called^ npiui the subpanm. Btiam 
may be suppressed on motion. Dolman v. Brit- v. Lec^ 8 1), P. C. 259 ; 1 C. iM. A lx. 64,> ; 5 lyi* 
■man, 8 Cii. Kei>. <>4 : Anon., 2 Freem. 184. 180. 

The satisfaction forraerlv for the non-appear- 
ance of a witness was by action only, Imt now Hon-Attendance.] 1 liongh a xyitness. 

the courts of law gi-ant attachment against him. may not have been called in c*oiirt on lus siib- 

Bait huit V. Dodomedo, 2 Atk. 592. N. f h noin. ])oena, yet, it it clearly appeals fiom the ath- 

Variant\.I)odcmcad,\y\AiAyi. davits in support of the a]>plication for an 

ITnder a decree in a cause certain inquiries attachment against him that he did not attend 
were directed. A witness having been served the trial, the court will make the rule for the 
with a subpeeua to attend before tlic master, attaeliment absolute. Gouifli or Goff 
declined to attend. An order was made ex or J/iZ/.v, 2 D. <5; L. 28; 18 L. J., Q* B. 227; B- 

])arte. with co>ts, that ho should a[)pear witliin Jur. 758. 

four (lavs, or be committed to the queen's prison. 

Bvook x.Biddall, 2 Eq. R. 687; 28 L. J., Ch. Excuses— Illness,]— It is a sufficient excuse 
696 : 2 W. li. 418. that lie w'as too ill to attend. Jacobs, In rc, i 

H. A W. 128. 

Contempt must be Clear,] — The court will not Illness is an excuse. Bclndcs v. Hilton, 1(X 


Brook x.BUIdall, 2 Eq. R. 687; 28 L. J., Ch. Excuses— Illness,]— It is a sufficient excuse 
696 : 2 W. R. 418. that lie w'as too ill to attend. Jacobs, In rc, i 

H. A W. 128. 

Contempt must be Clear,] — The court will not Illness is an excuse. Bclndcs v. Hilton, 1(X 
grant an attachment against a witness for not M. & \V. 15 ; 2 I). (N.s.) 229 ; 11 E, J., Ex. 882. 
apjiearing to give evidence, unless a clear case of Witness, unable to travel, ilischarged of eon- 
eoiitem}*!' is made out against him. Holme v. tern [it. More v. Wondtam, Cary, 99. 

Smith, 1 Marsh. 41b ; ir> R. Pl. 558. S. C., nom. 

Horne v. Smith, 6 Taunt, 10 ; 16 R. R. 558. Impressment.] — Witness, served to tes- 

The court will not grant an attachment against tiiy, [iresscd foi- soldiei', attaeliment is stayed', 
a witness for disobedience to a subixena duces Hamhlc Malbc, Car^q 41. 
tecum, unless it a[)[iea]'s eleaiiy tliat the [xarty 

absented himself, or withheld the documents in Failing to bear Call.] — Defendant 

deliance and conteinjit of the court, licij. attended at Guildhall in obc< lienee to a sub[)(ena. 

Bussell (Amv/), 7 D. T. C. 698 ; 8 Jur. 604. ' dnees lecurn witli wiiieli lie was servcil on [Jain- 

To warmut an attachment against a party for tiff’s behalf, but: owing to 111 lieallh it w^as 
not attending [)ursuaiit to a sitb[)(xma, it must be deemed advisable for him to remain outside, 
made out to the .satisfaction of tlie coui’t that his the coiii't until ho was called. He accordiuglj- 
non-attendance was the result of a contem[)tuoiis remained in w-alting a.t Cuildhiill until tolil by 
disregard of the p 2 'oce.s.s of the court, and that he his attorney that the recoi'd had lieen wiili- 
was a material and necessary witness. Chapman drawn. It a]j[jeared that during the absence 
V. Baris, 4 8eott (N.u.) 819: 1 JJ. (N..S.) 289: from the court for a few minutes of defendant's 
8 Man. & G, 609 ; 11 \j, J., C. P. 51. attornc}' to fetch his counsel from an adjoining' 

The court refuse<l to gmut an attachment c<')urt, the cause W’as called on, and defendant 
against a witness for disobedience of an order of ealletl. on his sub[)ama both within and w'itiiout 
the disti'ict prothonotary of the Court of Pleas at the court, but not hearing himself called he failed 
Lancasrer. a,ud of an arbitrator, which required to answer, wiiereiipon [JaJnt ill’s attorney wilh- 
the witness to [u'oduce before the latter in di'ew' the record on the alUged ground that 
London a large number of books and docu- ' defendant w'as a, niateiial witness, in wiiosii* 
meijfcs belonging to a railway (^jnqiaiiy in Lin- ! absence it W'as not safe for plaintiff to go to- 
colnshire, of wiiich he was the secretary and ! trial, and a motion (on affidavits) for an attach- 
solicitor, and which the dii'cetors (wiio wnre no j iiieiit against defciulaiit for contempt in not 
parties to the I'eference) refused to albwv him to i obeying tlie sub[)oena w^a,s now^ matie : — 'Held, 
bring. Craalher v. Applclnj, 48 L. J., C. P. 7 ; I that there w'us no gi'ouiui fur the ap[>licat'ion, tlie- 
L. IL 9 0 , 1*. 28 : 29 L. T. 580 ; 22 W. R. 265, 1 defendant haying failed to answer only because 

A master maltster, resident at a distance from I he did not hear liimself called. Per Pollock, C.lk 
his malthouse, [daced his servant in charge of i if [daintiff had suffered any damage through- 
malt in process of manufacture, strictly enjoin- i defendants negiigenee lie has a remedy hy- 
ing him not to leave it at any time wiiatever. | action. The court, in <.li.scharging the rule, 
Tlie servant having been subpeenaed as a witness ref used to mould it so as to riiake defeudank 
—Held, that the injunctions of the master ; pay the costs of the day. y. 

afforded no sidficient excuse for disobeyi-ng the ' 6 L. T. 251. 
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Irreg'ular Service.] — Upon cliscliarging a 

rule nisi for an attachment against a witness for | 
disobedience to a vsubpoena, a copy of which had 
bee]i tendered to him enclosed in an envelope, 
the. court refused to allow the costs of shewing 
cause, though the witness swore that the original 
writ of subpoena was not shevwi, or the nature of : 
the docuineiit explained to him at the time of 
tlie alleged sei’vice, there appearing to have been I 
some ‘'approximation” to the oA’enco imputed 
to the witness. ManluiU v. Yo7% Kowmstle 
and Bcrwkdi Jlij., 11 C. B. 898. 

A rule for an attachment against a witness 
will he discharged with costs, if it is denied that 
the original was shewn at the time of service. 
Jacoha v. ITiuKjatVn 3 D. P. C. ‘150. 

An affidavit, to ground a rule nisi for an 
attachment for not obeying a subptena, must 
state that at the time of the service the original 
subpoena was shewn ; and it is a sufficient 
answer to such rule that the affidavit does not 
so allege. (Jar dm v. dremcrll, 2 M. & \V. 319 ; 
o D, P: G. 461 ; M. & H. 44 ; 0 L. J., Ex. 84. 

Upon a motion for an attaclirnont against a 
witness for not attending pursuant to a subpdma, 
it appearing from the affidavits in answer that 
the witness’s wife had neglected to deliver to her 
husband a notice which had been left with her, 
requiring his attendance in court on the following 
morning, and the witness swearing that he 
did not receive the notice, and did not wilfully 
disobey the process of the court, the rule was 
discharged, hut without costs. Xrflierwood v. 
Wllliumn^ 17 0. B. 226. 

Leaving Court.]— A witness is liable to 

attachment, if, after a subpoena served on him, he 
attends in court, nud, during the opening of the 
, plaintiffs case, thinking he is not able to prove 
a particular fact, he leaves the court, aiul the 
]>laintiffi is nonsuited for want of his evidence. 
Malcolm v. May, 3 Moore, 579 ; 21 B. B. 730. 

The court refused an attachment against a 
witness, who being subpoenaed without parti- 
cular notice when the cause would come on, in 
the course of his third's day’s attendance left the 
■court to attend to urgent business of his trade, 
although the cause was ti'ied in his absence, and 
the pi aintiffi nonsuited, which his eviclence 
W'ould have prevented. Blandford v. Me Tantet, 
5 Taunt. 2GU ; 1 Marsh. 42, 
bo, though the witness was induced to leave 
the court by the rejirescntation of the adverse 
attorney, Ih. . 

An attachment will not he granted against a 
witness, if ho has a reasonable ground for 
believing that he will not he wanted. Bex v. 
S(}loma7i, I 1). Q. QIS. 

y Cause going off.] — But it is no excuse 
that he would have been in time, if a previous 
cause on the list had not unexpectedly gone o ff . 
Bonn, In re, 3 I). P. C. 546 ; 1 H. & W. 200. 

Nor that another person had answered for him, 

would have fetched him in a few minutes. 

' 1 , ’ Leave.]— If an attorney of the party who 

■ • .iaas subpoenaed a witness gives him leave to be 
? absent until a particular time, and, in the interim, 
he cause is called on in the absence of the witness, 
to an attachment for a 
-contempt larmh t, Xeat, 6 B. P, G. 470 ; 1 
„ ^ V# h H* 4 $ ; 2 Jur. 136, 


■ Materiality.]— Where it a,p})ea,rs from the 

notes and information of the judge who tried a 
cause, that the atlemhince of a, witness who has 
been siibptenaed would he wholly immaUu’ial to 
the event, no attachment for contempt in not 
attending will be graidc'd. Mirax v. Lan\wn, 1 

G, M. A B. 934; 3 IJ. P. G, 127; 5 Tyr 235* 

4 L. J., Ex. 80. " ’ 

In order to ground a mot ion hu- an attachment 
for disobedience to a sub[)(.ena, (lie allidavit must 
state that tlie party was a nmterial witness. 
Tlnley v. Porter, 2 M. A W. 822 ; 5 1). \\ G. 744 • 

6 L. J., Ex_^. 233. yS. L\, Taylor v. IViUanJ, 

4 M. A P. 59 ; and Chapman v. ])arh, 1 1) 
(K.S.)239 : 4 Scott (x.K.) 319 ; 3 Man. A 0. 609 : 
11 L. J., G. P. 51. 

Postponement.] — A siibpcjcna. d aces tecum 

required a defendant’s attorney to a})i)ear on a 
particular day, but did not command him to 
appear from day to day, aUer that day. The 
cause was })Ostponed at the instance of the 
defendant, and the attonuw did not appeal' on 
the day wiicii tlie c-aiisc waiscalled up. The court 
refused an attachment for disoliedience to the 
snb])aiTia. Yaoffhton v. .Brine, 9 I). P. C, 179 ; 

1 W. P. C. 41 ; 4 Jur, lOtJl. 

Time for Motion.]— A motion for an attach- 
ment against a person subpexmaed as a witness, 
for not attending at a trial, must be anade within 
the term sncceccling the trial. Thorjm v. Gu- 
houDio, 11 Moore, 55. 

A motion for an attachment for not obeying a 
subpmna should be made at the earliest possible 
opportunity after the contempt has occurred. 
Ilex V. Stretch, 4 D. P. C. 30 ; 5 N. A M. 178 ; 1 

H. A Mb 822 ; 8 A. A E. 503. 

b. Action. 

When it Lies.] — Xo action lies against a wit- 
ness for non-attendance, unless the cause wns 
called on and the jury sworn. Bland v, Swafford,, 
Peake, 60. 

In a declaration an averment that the appear- 
ance of the defendant xvas material and neces- 
sary at the trial is equivalent to an averment , 
that the plaintiff had a good cause of action, 
IJaris V. Zotrll, 4 M. A X, 679 ; 1 H. A PI. 451 ; 

7 B. P. G. 178 : 8 L. J., Ex. 1.52 : 3 Jur. 225. 

An action will lie for disobedience to a sub- 
poena served after the first day of the assizes, 
and commanding the witness to attend on that 
day, and so from day to day until the cause 
is tried, provided the trial takes place within 
a reasonable time after service of the subpavna, 
Ik 

It is not necessary to aver that the absence of 
the defendant as a witness w'as the sole cause of 
the plaintiff failing in his action. That fact is 
important only with regard to the amount of 
damages to be recoveretl in an action against 
such witness. Ih. 

In an action for not obeying a subpoena, it is 
prima facie sufficient to allege that the defen- 
dant wns a material witness, and that his absence 
caused the plaintiff to be nousnited. without 
averring that the })laintiff had originally a good 
cause of action. JIaderman v. J/uhon,^S Bing. 
224 ; 1 M. A Scott, 367 ; 1 L. J., G. P. 86. 

In an action for not appearing as a witness, 
the declaration need not aver, in express terms, 
that the subpoena was served within a reason- 
able time ; the usual averment that the defen- 
dant could and might have appeared, and had 
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no reasonable cause for omitting to do so is i 
sufficient, Mininsall y. Alih^wortlif 8 D, P. G* j : 
869 ; 1 H. & W. 5. 

The action ^vill lie if the \yitne3s’s evidence | 
was material upon any one of the issues, even | 
though the plaintiff had not a good cause of | , 
action. CoicUnq v. Co,re. 6 I). L. 399 ; 6 0. B. i 
703 ; 18 L. J., C. P. 100 ; 13 Jur. 101. j 

Cause of Withdrawal of Eeoord.] — An j 

action will lie against a witness for non-attend- 
ance in pursuance of a subpoena, although the 
plaintiff w'as not nonsuited but withdrew his 
record in conscH[nence of the absence of the 
witness. Alulletf v. Hunt, 1 0. A M. 752 : 3 iyr. 
875 ; 2 L. J., Ex. 287. 

A declaration alleged, that the subpcena was 
made known and shewn to the defendant. The ; 
evidence wars, that the sabp(jcna was made known, | 
and condnct-rnoney was taken by the witness, | 
but the original snbpjena was not shewn : — H.eld, I 
that it was not nccessaiw for the purpi)ses of such j 
action that the original subpama should have j 
been shewn (unless, perhaps, where the party | 
cleniaiided to see it), and that the part ol: the ; 
allegation as to shewing the subpoena might be ^ 
rejected. Ih. 1 

In an action against a iiarty for not aiipearing j 
to give evidence in obet lienee to a subj[)oeiia ad 
testificandum, it is not necessary to shew that 
the defendant was called on his snbpcena by the 
officer of the court, if it is shewn by other satis- 
factory evidence that he -was not present at the 
proper time and place when lie was required to 1 
give evidence ; or even that he was absent when j 
the cause was called on for trial, under such cir- i 
cumstanccs that he could not have been forth- 1 
•coming wlien required to give evidence, and in | 
such case it is not necessary that the jury should i 
have been sworn and the plaintiff nonsuited ; it j 
is sufficient if he wit hdrew the record, being j 
unable safely to go to trial in the absence the | 
witness. L'lmont v. G M. Al . 615; 8- 

I). P. 0, 737 ; 9 L. J., Ex. 253 : 4 Jur. 489. j 
A declaration stating that the plaintiff was j 
about to institute a suit in the Divorce Court for | 
a di.ssolution of his marriage on the ground of | 
his wife’s insanity at the time of the marriage, | 
and that the defendant was a surgeon and! 
apothecary, alleged a contract on his jiart to | 
attend as a witness and give testimony at the : 
trial. Breach, thar lie did not appear, l^y reason | 
whereof the plaintiff was lioiuul to withdraw i 
the record, there, being no allegation that tlie , 
plaintiff had a gotxl cause of action. A erdict j 
for the plaintiffi damages 50/. On a rule to j 
•enter a nonsuit, or to reduce the damages to D‘. : I 
— Held, tliat on the facts riicre was evidence of | 
the contract alleged ; that the action was well I 
brought; and that the plaintiti; was entitled to 
■substantial damages. Yvafmaa v. DonpHCij, 7 
G. B, (N.S.) ()28 ; 29 L. J., C. P. 177 : G Jur. (N.s.) 
778: 1 L. T. 402 ; S W. ik 219. Affirmed 
■9 C'B. (8r.S.) 881 ; 7 Jur. (x.S.) 1245 ; 9 AV. II. 
■■:..:;:'743~— Ex. "011. 

What Payment.] — If a witness has received an 
adequate sum from one party for his expenses, 
-on Ijcing subjicenaed, and he consents to accept a 
■.shilling for his cx}jenses with the subpoena, ■when 
servecr by the opposite party, he will still be 
liable to an action by the latter, if he does not 
.attend pursuant to tlic writ. JJIftley v. JIpLeod^ 
3 Bing. (X.C.) 405 ; 4 8cott, 131 ; 5 I). P. C. 481 ; 
3 Hodges, 44'; 1 Jur. 22. 


Contesting Ground of Action.] — A declaration 
in an action against a witness for disobedience 
of a subpeena ad testificandum stated that the 
plaintiff had a good cause of action in the suit 
in which the subpoena was issued, and that 
although the testimony of the defendant was 
material evidence for the pfiaiiitiff, he did not 
attend the trial, whereby the plaintiff was com- 
pelled to withdraw the record, and became liable 
to pay the defendant in that suit the costs of the 
day, and also to pay his own costs. The defen- 
dant having pleaded not guilty, leave and licence, 
and that the plaintiff could have proceeded to 
the trial without the testimony of the defendant : 
—Held, that, the plaintiff having put in the 
record in the previous action, the defendant could 
not, on these pleadings, refer to it, and contend 
that it contained no gromid of action, ^ a good 
cause of action being conclnsively admitted by 
the pleadings, and that the defendant was liable 
to pav tlie whole of the costs. Xeciilunii v. 
FniAr, 3 I). & L. 190; I C. B. 815; 14 L. X, 
C. P. 25G ; 9 Jur. 734. 

Damages.] — In an action against a witnessfor 
not obeying a subpmna, proof of actual damage 
having been sustained by the plaintiff, through 
the witness’s breach of duty, is essential, as the 
law will not imply a loss from mere disobedience 
to a subpoena. Cowlinf/ v. Coxe, G D. & L. 399 : 
6 C. B. 703 ; 18 L. J., C. P. 100 ; 13 Jur. 101. 

c. Assessment of Recompense by Court. 

The further recompense given by 5 Eliz. c. 9, 
s. 12, against a witness for non-attendance, must 
be assessed by the court out of which the process 
issues, and not by the jury or judge at nisi piius. 
Pcavfion V. Iles^ 2 Dough 556. 

9. Protection from Arrest. 

Statute.] — 55 A 56 A' let. c. 64 WH- 

nrases (jlrhig Evidence hefove any Iloyal Com- 
mhwhn, ()r\nuj Comm if fee of elthev Iloim of 
Pavlhimenf, or on of her PuMic TnyuhiCrS, 

Before Magistrate.] — A witness attending 
: before a police magistrate in a pending ease is 
i r>rivile<?ed from arrest. J/onfaytic v. Ilanrlaon^ 

: 3 0. B. (N.s.) 292 ; 27 L. J., C. P. 24 ; 4 Jur. 

I (N.S.) 29 ; G AAh Ih 43. 

! A. had charged persons with felony, and the 
I magistrate, on their being brought before him, 

I remanded them to a future day. A. was attending 
i as yn’osecutor and witness, but without any 
I simiuions or crown-office subpoena to compel his 
I attendance. On leaving the court he was arrested 
I under a ca. sa. :--Held, that he was entitled to 
; his discharge. Ih. 

i Jurisdiction of Court to give Protection.]— 

! The court out of which the nisi prius record is 
sent has jurisdiction to punish a contempt com- 
mitted by the arrest of a witness in the cause 
during the continuance of his privilege eundo, 
morando. et redeundo. Kimjiton v. L. 4’ TP. 
i Ah/., 9 Ex. 766 ; 2 C. L. E. 1026 ; 23 L, J., Ex. 
232 ; 2 AAh E, 430. 

A person subpoenaed to attend as a witness on 
the trial of an action is privileged from arrest 
under a decree for debt, and will be discharged 
from custody on motion to the court in which 
the action is pending, and the attorncj'' causing 
her to be arrested may be compelled to pay the 
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Hayes v. Hayioell, IS 
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costs of the motion. 

W. li. 470, 

Commitment for ITon-Payment of Eates.] — 
Coinniitineiit for nan-pajnient of rates where no 
distress is recoverable is a civil and not a punitive 
process, and, tliercfoi*e, a witness in an action 
‘ a^uainst ■\\-hom aii order for such a commitment 
has ]3een luaiie is privileged from arrest whilst 
returning from the court in which he has given 
evidence. Ilohern v. Fowler^ 62 L. J.. Q. B. 49 ; 
5 R. 
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VI. EXAHIXATION OF WITNESSES. 

1. Competency. 

a. Want of Beason or Beli^ion. 

Beligion.] — A ])Grson who has no notion of 
eternity, or of a future state of rewards and 
punishments, cannot be examined as a witness. 
Be;e v, RA/fc. 1 Leach, C. C. 460. 

The proper question to he asked a witness, in 
order to ground an objection to his competency, 
is not wiiether he iielieves in Jesus Christ or the 
Holy Gos])els, but whether he believes in God 
and a future state. v. Taylor, Peake, 11. 

A plaiiitijf in a cause was about to be sworn 
when she was objected to as incompetent, on the 
ground of want of religious belief. "I'lie judge 
then swore her on the voir dire, and, in answer 
to questions by the defendant’s counsel, she said 
tliar she (lid not believe in a God, and that she 
did not believe in the obligation of an oath any 
more than in that of her word, nor did she believe 
in a future state of rewards and punishments, 
hut that she was morally bomid by the solemn 
declaration she had taken, to speak the truth : — 
Held, that the witness was properly e.xamined on 
the v(ur dire, and rejected as incompetent. 
Maden v. Catauach, 7 H. k; N. 860 : 81 L. J,, 
Ex. 118: 7 Jur. (x.s.) 1107; r> L. T. 28, s ; lo 
W. 11.312. 

A Chinese, sworn according to a form which is 
obligatory upon his conscience, is a good witness 
in a eourt of law. lley. v. Fut reJmia n. Car. A M. 
248. 

So a negro, who was called as a' witness, stated, 
Itefore he was sworn, that he was a Christian and 
had been baptised : — Held, that lie ought to be 
swoi'ii, and that no further question could be 
asked liim before he was so. lley. v. Ncr/v/, 2 
Car, A I\. 58. 

As lo the admission of evidence of heatliens, 
&c. Omyrlnnul x.Farl’er, 1 Atk. 21 ; 2 Eip Abr. 
897 ; Willis’s Rep. 588. 

lafauts.] — Before a child is examined as a 
witness, the judge must be satisfied that the 
child feels the binding obligation of an oath from 
a general course of religious education ; and the 
effect of the oath on the conscience of the child 
should arise fi'oiii religious feelings of a perma- 
nent nature, and not from instruction recently 
comininiicated for the pui’poses of a trial. Bco! 
Y. '\rijnam.% 7 Car. & P. 820. 

Though a witness be an infant, his tender 
years will not invalidate his evidence. Smith v. 
Freitcli^ 2 Atk. 245. 

; ■' Lunatics,] — If a lunatic is tendered us a 

mtness, it is foi* the judge to examine whether 
the lunatic is of competent understanding to give 
rational evidence, and is aware of the nature and 


obligation of an oath. If tlie judge is satisfied 
on these points, he should admit the lunafi<^ as a 
witness, iteq. v. Hill, 2 Den. C. C. 254 : T. k. M. 
512; 20 L. 0. '222 ; 15 Jur. 170; 5 Cox. 

C. C. 251). 

Before being swoi-n the lunatic nmy ])e 
examined, and witnesses may be called as to his 
coinpetcney. Ih, 

If he is'a<lmitted it is for the jury to judge 
whether his evidence is tainted by Ids insanity, 
and to decide U|)on the degree of crctiil to be 
attached to it. Ih. 

Before the evidence of. a lunatic, subject tn 
insane hallucinations, (*an be received, tliere 
must be an imiuii'y as tu his mental condition. 
Spittle V, 4u L. J.. Ch. 868 ; L. R. 11 

Eq. 420 : 24 L. T. 18 : 19 \V. R. 405. 

b. Parties. 

XJiider 14 A 15 Viet. c. 99. a party to a suit 
may ])C called as a witne>s Iw his advei’sary. 
Boyle V. Wi.seman, 10 Ex. (547 ; 8 0. L. II. 482 ; 
24 L. J., Ex. 160 ; 1 Our. (N.S.) 115 ; 8 W. R. 206. 

Conducting their own Cases.] — There is no 
rule of law against a party addressing the jury 
and being examined as a witness in his own 
])ehalf, since 14 A 15 Viet. c. 99; though the 
court stronciv disa]>proves of such a practice. 
Cohhett V. 'liudion. 1 EL A BL 11 ; 22 L. J., 
Q, B, 11 ; 17 Jur. 488 ; 1 \V. R. 54. 

Defendant in Criminal and Fiscal Proceed- 
ings.] — An iriforinarioii before justices under 
1 A 2 Will. 4, c. 82, s. 28, for using an engine for 
the purpose of taking game without the authority' 
of a certificate, Is a criminal proceeding in which 
the pi'.rty is charged wirli the commission of an 
offence punishable on summary cunviction, within 
14 A 15 Viet. c. 99, s. 8. and tlierefore the party 
charged is not competed or conqtellahlc to give 
evidence for or against iiimsolf. Oittell v. iremue. 
El. Bl. A El. 91 ; 27 L. J., M. C. 167 ; 4 Jur. 
(N.s.) 560 ; 6 AV. R. 469. 

Uj.on a proceeding under 9 Geo. 4. c. Gl. s. 21. 
against an ale-house kecticr for unlawiiilJy andl 
knowingly permitting divers persons of bad: 
character to assemble and meet together in hi.<. 
house and premises against the tenure of his. 
license, such ale-house keeper is not a competent 
witness, and cannot give evidence in his own. 
behalf. Parher v. (t reon, 2 B. A 8. 299 ; 81 
L. J., M. 0. 188 ; 6 L. T. 46 ; 9 Cox, C. C. 169. 

On the trial of an information for jteiialties 
ineiuTcd under 5 A 6 Viet. c. 85 and 1 6 A 1 7 Vlct. 
c. 84, against an annuitant for refusing lo allow 
the temiiits of the premises on which the annuity 
was charged, the pro})erty-tax, to be deducted 
out of the runts, he could not be called as a 
witness, before 28 A 29 Wet. c. 104. IW/. v., 
;S7/c/7, I'E. A E. 204. 

further Criminal Law. 


c. Hnsbaud and Wife. 

Since 16 A 17 Viet. c. 88, s. 1. a wife is eom})e- 
tent and compelhible to give evidence against 
the husband in an action in which he is a party. 
Selfe V. Haaemn, 1 F. A E. 194. 

in all cases whore husband and wife are 
admissible witnesses against each other, they are 
also admissible for each other. Be,r v. Seryeaut.^ 
B. A M. 862. 
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Hixsbaafi aeglectiag to Maintaia Wife. j jury upon, the incoiupetericy appeariog during 
a wife is not a ei>ni potent witness against iierlliis examination in cliief. although he has been 
husband, charged iiinler the rngrant Act, o Geo. h * examined previously on the voir dire„^and pro- 
e. s:i s, f?. with lU'glecrlng to maintain hen nounced to be competent. JReg.x. Whitehead^ 
whereby she became chargeable to the parish. B5 L. J.. II. C. 186 ; L. K. 1 C. C. 3B ; 14 L. T. 
Menr V. Wind. 5 B. & 8. 364 : 34 L. J.. M. C. 15 ; 480 ; 14 W. R. 67T. 

11 Jiir. (N.S.) 201 ; 11 L. T. 440 ; 13 W. E. 154. . 
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; Esamination on Toir Dire. J— A parry cannot 
•\\ here a j examine his own witness upon a voir dire. 


After Termination of Marriage.] 

man and wife arc divorced by act of ’^parliament, i wd/b//,'! Tes. 426, 

the wife is nor com]»etent to prove a contract! - » - g? 


;onrpetcnr to pr 
matie by her husband previously to the divorce. 

V. Ticl'<tIeton. Peake Ad. C. 219, Mut \ 
H;<}c 17 Viet e. 83. s. 3. j 


2. SUFFiaiEXCY. 


The wid<‘)W f4; a deceased person is a competent 
witness for the plaintiti, iii an action against the 
exeeinorsof >u(li persi?n. r.n a ]>i*omise made by 
him in his lifetime. JivKPrifh/r v. 1 

<:ar. ck P. 36 L 

But a widow cannot hi a-kt'd to <U'^cIose con- 
versiititjus })etwe(-n hersidf and her husband. 
iJol’rr V. I[(i.sIp}\ E. tV l\l. PJS. 

/Void Marriage and Gohabitation. ] — Persons 
who cohabit as man ami wife, after a marriage 
de facto, siipprtsed by botli to be a good marriage 
in law. may. after the marriage is found to be a 
nullity, give in evidence, in a court of justice, 
statements imnie by each oriier during the 
cohabitatirm. M'ells' w Fipteher. 5 Car. tg P. 12 : 
S. a, noim irc/h v. Flshrr, I M. .k Eob. 09, 

A kept misTress is not inconi])etent to give 
evidence for her protector, although she has, with 
his consent, passed by his name, and appeared in 
the work I as his wife, as the o]>jection only goes 
to her cre<lit. FattlH-n:.s‘ v. GaUmhK 4 Bing. 610 : 
1 M. k: P. 565 ; 3 Car. & P. 238 : 6, L. J. (O.S.). 
C. P. 13S. 

A man who has been married may be a witness 
to prove such marriage illegal. Standpii v. Staa- 
den, Peake, 33. 

Spefitrfhcp Husband and Wife. 

d. Other Cases. 

Convicts.] — X convict under sentence of death 
cannot be called as a witness, ifo/. v. Wehh. 11 
Cox, C. C. 133. 

Parish Matters.] — Under 3 X: 4 ^'icr. c. 20, s. 1, 
any owner of lands within a parish is competent 
to give evidence on a prosecution against the 
parish for nun-repair of a highway, though he is 
not a rated iuliabitaiit. the lands i>eiug occupied 
bv tenants who are rated for them, llefj, v. 
fkuldrmjfon, 1 Q. B. 341 ; 10 L. J., Q B. 16G. 

An overseer, since 3 tX 4 N'ict. c. 2*), is a com- 
petent witness foi* r)r acaiiisr his })ari,sh. Beq. 
V. Thdtenj, 12 Q. P>. 478 ; 17 L. J., M.. C. 129 ; 
15. Jur. 581. 

To prove Adultery,] — The adultery of a wife 
living apart from her husband destroys her 
implied agency to bind him for necessaries, and 
the wife is an admissible witness to prove the 
adultery. Cooper v. Lloyd, 6 0. B. (N.s.) 519. 

The *32 & 33 Yict. c. 68, s. 3, ditl not render 
inadmissible the evidence of a witness that he or 
she has committed adultery. Ilehblefhumite v. 
Ilehhleth watte, 39 L. J„ Mat. 15 ; L. E. 2 P. 29 : 
21 L. T. 732. 

A witness imay claim the protection of the 
statute or give the evidence, but a party to the 
suit cannot object to its admission, Il>, 

Withdrawing Evidence,] — The evidence of an 
incompetent witness may be withdrawn from the 

YOL. YI. 


Against Deceased Persons.] — The court is not 
})rone to act on evi<lence of conversation with a 
deceased person, and will never give a person 
anything on his own uncori'oborated statement 
auainst another after that other's death. Iloqerti 
V.' Powell, 3S L. J., Oh. 648 ; 18 W. K. 282. 
l/arlfvrd v. Power, Ir. E. 3 Eq. 602. JfcGonmll 
V. Marratj, Ir. E. 3 £([. 4Gt). 

When a claim is made against the estate of a 
deceased person, the coint will never act upon 
the uncorroborated evidence of the claimant. 
Morley v. Finney, 18 W. E. 490. 

The evidence of a party to the suit in his own 
favoiii', although uncorroborated, is admissible, 
and inav inhiieiice the court as a juryman. 
Idrowne V. Collnw, 21 W. E. 222. 

Evidence of a plaintiff on his own behalf as to 
a bargain with a man since dead, ought, in the 
absence of corr* >boration, to be disregarded. Hill 
V. B77.vc«„ 42 L. J., Ch. 817 ; L, E. 8 Ch. 888 ; 
29 L. T. 238 ; 21 W. E. 757. 

The rule that a claim upon the estate of a 
deceascM 1 ])ersoii cannot be maintained upon the 
unsupported testimony of the claimant, applies 
to cases of alleged debt as well as to cases of 
alleged gift. Finch, In re, Finch v. Finch, or 
Wynne-Flnch, In re, Wynne-Flnch v. Wynne- 
Finch, 28 Ch. I). 267 : 48 L. T. 129 : 31 W. E. 
526 — 0. X, 8. P., Whlftahcr, In re, Wkittaher 
V. Whlftaher, 51 L. J., Ch. 737 : 21 Ch. D, 657 
46 L. T. 802 ; 30 W. E. 787. 

The evidence of a plaintive on his own behalf 
as to an agreement with a man since dead ought, 
in the absence of corroboration, to be disregarded, 
Hope V. Clonenrry {Lord), Ir. li. 8 Eq. 554. 

There is no rule of law that the imcorroborated 
evidence of a claimant against the estate of a 
dead man will be rejected, but it will be regarded 
with jealous susjacion. Garnett, In re, Gandy 
V. Macaulay, 31 Ch. I). 1 — G. A. 

There is no rule ot law which precludes a 
claimant from recovering against the estate of 
a deceased ])ersou on his own testimony without 
corroboratio]! : although the court will in general 
require such corroboration. Ilodyson, In re, 
BeclteU v. llammlaleWdy L. J.,Cli.241 ; 31 Ch.D. 
177 ; 54 L. T. 222 ; 34 AW E. 127— C. A. 

A claim against the assets of a deceased person 
cannot be allowed upon the uncorroborated 
evidence of the claimant. This rule is of 
universal application, and does not depend on 
the character or position of the claimant. 
Harnett, In re, Leahy v. OHrady, 17 L. E., 
Ir. 543. 

The court will not act upon the unsupported 
testimony of a claimant upon the estate of a 
deceased person. Grant v. Grant, 34 Beav. 623. 

The court will not act on the unsupported 
testimony of a person in his owm favour. Down 
V. Mils, 35 Beav. 578. 

The court will not in any case allow, out of the 
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assets oi; a deceased person, tlie aiiioinit of a claim ■— — Of Wife as to Settlement.] — Where a 
which is snstaiiied oidy hj the uncorroborated husband is residing pormanciitlT abroad, seuible, 
testimony of the claimant. JSctrfford v. Poiwr, the court will act- ui)on an affidavit of no settio 
Ir E. B Eq C)02. * ment bv the wife aloiic. Willt'nmuiwSftluwiUcr^ 

39 L. 4 Ch. 410 ; L. 11. 9 Ecj. 423. 

Impeaching Deed.] — llie evidence of a wihiess, 

impeaching the instniment he has attested, as ^ Inconsistent Conduct.] — "W here any (pics- 

a witness to a will, denvins’ the sanity of the tion of fact depends upon the testimony of a 
devisor, &c., is admissible, but to be received single witness, and any inconsistency is a] )parerit 
with the most anxious jealousy. Howard v. between such testimony and his previous conduct, 
JJndthimife, 1 Yes. B. 202, ” the court will look rather to the acts done by 

' him than to the statements when called as a 

Ex Post Eacto Evidence.] -—The danger of witness. i/<>. m 4 Kay k J. 219 G W. IK 

receiving the evidence of parties themselves, 424, 

cx post" facto, as to their original intentions. Y"hen a witness comes forward after a eoii- 
Jachwo.Hr parte, \Varwlcl\In re, Mont, k, C. | siderable lapse of time to impeach the character 
271 : 3 Deac. G51 8 L. J., Bk. BG. of a transaction by the allegation of fj'esli 


Against Eecelpt.] — A man who has given 

a wait ten receipt for money paid to him cannot 
avoid the effect of the w'ritren instrument by his 
own unsupported affidavit that the money was 
not actually paid him ; but must produce iude* 
]>eiideut evidence to that effect. Farrow' Edafe^ 
Ft re, 22 Beav. 40U. 

A., in Jannaiy, 1853, gave to B. his I. 0. XT, 
for 65Z. After A.’s death, B. having claimed the 
amount, his receipt for the amount was produced. 
B. swore positively that the amount had never 
been produced. The court held, that it could 
not act on his uusu[)po]’ted testimony against 
the written evidence. Ih. 


Against Oath.] — The court will not act 

upon the uncorroljorated testiiiioi-gy of one witness 
against a party as to a fact expressly denied by 
him upon his OcUtli. Gray v. Hahj^ 20 Beav« 
219. 

No decree for a plaintiff in e-juity on the 
evideiice only of one 'witness in contradiction 
to defendants ])ositive answer. Glynn v. JFfnh 
of Enyland , 2 Yes. 38. 

Single witness against defendant’s answer on 
oath not sufficient for decree. Speed v. Jlartm,, 
2 Com. 587. 

IVhere there is a single witness against the 
defendant’s oath, this is not sufficient evidence 
for a decree, nor will the court direct a trial at 
law. Chriat'n Coll eye, Ca}nl)ri<l.ye^nWt(l(hi nytAV/i^ 
2 Yern. 283. 

One witness against the defendant’s answer 
not sufficient to ground a decree. Kingdomc v. 
I Boahes, Pre. Ch. 19. 

There being but one witness against what was 
sworn in the defendant’s answer, the plaiiitiffi 
can have no decree. Alam v. Junrdan, 1 Yern., 


To prove Gift,] — Unsupported evidence 

of donee of a parol gift, together with delivery 
of a part, not sufficient evidence of a gift of the 
whole. Semhle, on a question of a gift, subse- 
quent statement of donor admissible. Forrest 
V, Forrest ^ 5 N. 11. 299. 

To prove Indemnity.] — On an application 

for the settlement of a fund belonging to a 
marricKl w'oman, her evidence as to the indemnity 
of the parties is not by itself ^sufficient. Jiwcuo, 
1 Jur. (Js.S.) 1084. . , - ' 
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Tarf'l evl«li‘n<‘e of mie witness, nn.*5U|>poi‘tert by ! 
<»tlier inidenee. nor >nilirienr to frnnnl a «ieereo. ’ 
3N/f\s>ui Y. J/row''//. 1 f’.al! lb 2M. | 

Where the bill supported J>y only one; 
■witness, niul tlio biets aflirmcd in the answer 
arc not less pruba'ule than rli.se atHrnied by the 
witness, no decree will bo uiiadc. If v. 

Ttfffhn\ C\ F. Cr»o|icr, 1 7 1. 

A decree. ■wLt.Tehy rhe tiefendant was con- 
cluded ]}y rlie plaimitb ovrn oath, reversed. 
I^Inminn v. 1 Ve^rn. '2le. 

Loum* not dccrccil iipou exptndiriire hi repairs 
siiul iniprovenKaiK imdcr an allcp'cd a.i?reenient 
]iroYed by one witne-". ; tlai an^iWer contuinliii*' 
n pi Hirve denial of tlio ceuvcinen’ was aboyion- 
firinul be fii'inunstancc':. y. Ai'mtfiKje, 

12 Vf<. r's ; s n. id 2h:.. 

S[H>fiiie execuriMii of a p:M‘*<l aoTfvnient for a 
laas^e be* fhrt'i* proved h\ one ivitne^'N 

rofn^-ed. the answtir adnnit veer an a.eq-eenient for 
oiu‘ life only. •'Uppole'l 1 y Tf.'>.tiinn!iy of one 
witness, and imt incnid-tenr vritli the evi<lence 
of parr perfoninineo bv ola/ntilt*. LhfAmij v. 
Lynch, 2 Sdn A Lef. 1 Vd Id Id Ad 
'Though one witne-s m »r MiMeieiir against a 
di&liiict denial by ac'-wer, the latter nin<t be 
precise and nrisirive. Arifot v, /y/.^vne. 1 Ves. ho. 

The rule that a decree eaime't be made, ivhere 
there is lait one wirne-s. applies only where 
the -answer of the defeiainnr i- equaiiy strong 
in opposition to such evidence. Widton v. 

2 Atk. 19. , 


witness, eo-nfirmed by. circumstances, against the 
denial in the answer, after pmrt })erformance by- 
deli verv of possession. ^fof'phctt\.Lniei<. 1 iSwjinst. 
172 : f Wils, 100 ; 18 Id Id 48. 

Where the evidence of a single witness agam-it 
a negative in defendant's answer is corroborated 
I by a groat mindier of circnrasTances. it is sufHeient 
: to support an equity. Juimm v, Ilarnf, 2 Ark. 
1140. ' ■ 

‘ fine witness with corrobcfvat ing civeimistances 
; admitted against an answer. Lkhlulph v. St, 

I John, 2 beh. & Lef. 5H2. _ _ . 

; Decree made upon evidence of single wirness 
: againstjiosirive contradiction of tlie answer, enn- 
! tain ing circiinistaiices givings gma ter credit to the 
diepositinns. the defendant declining an issue, 
otherwise it would not be made thereon. End 
Indio Ck V. JJonold, 9 Ves. 27a ; I Smith, 213. 

A single witness is not suilicient against the 
danswer of defendant, except under special cir- 
: cumstanees. CuotJi v. Jachnon, (5 A cs. 40. 

A single witness cannot pmvail against the 
I answer unless confirmed by circumstances. 

! Sdvoffc V. JJrochnojJj), 18 A^'es. 336, 

I Answer road as evidence contrasted with the 
' other evidence not for the purpose of discrediting 

I it. n. 

! ■ 3.- SWEAIilNa. ■' 

i Statute.] — The Oaths Act, 1888, awciuh and 
I coiosoUdufon the enact menh relatbuj tv the ad minis- 
i tratioii of oaths. 


WheiL held sufficient.] — E-ifcct given to 

the testimony of a single witness in support of 
ii ]io<ilive statemeiir conraiuetl iii the bill and 
•against the answer. Tfk/A' v. Jhjdc, 17 L. J., 

. €%. 4(19' ; 12 Jun fchil. 

Tliere being lair one witness against answer, 
aourt ilireetcti an i'^sue. Pernhy v. Afathcic, Dick. 
5,50, ■; 1' Bro. 0. C. 52. . 

The evidence of one witness, eorroborated by 
a letter of the defendant, is sufficient to con- 
tradict the defendant's ari'^wer. /dr/wv. I[7/?b///V.v, 
a Ad & C5olL 55 ; 7 L. J., Ex. Eq. 59. 


Form of Oath.] — A witness inny be sworn in 


The testimony of one witness. itiOLig'h uncor- 


roborated by circumstance^, is a sufdeiont ground 
for a decree, if the answer deny the fact uyjon 
belief only, aithougli the an-u'ci' be positive, and 
there are no other niean^ of contradicting the 
fact. Ifugltes v. tOn-nrr, 2 V, k Coil. H28. 

JJecree varied in thu Hmise nf Lords l>y direct- 
ing an issue. Id. 731. 


Corroborating Circumstances.] — The evidence 
of a single witness camiot be received against 
the answer of a defendant, unless there are cir- 
^jiimstarices which go to cuToborate the witness 
as against the answer. Joulan v. Jfoney, 5 
H. L. Cas. 185. Reversing 81 C., nom. Aloney v. 
Joedan,n L. J., Ch. 893.‘ 

If a particular allegation is supported by only 
one witness, and is positively denied by the 
answer, and there is nothing to shew that the 
one is to be credited more than the other, the 
■claim founded ipjoii that allegation cannot be 
enforced against rhe defendanr. For this pur- 
pose the answer must be looked, at with all the 
concomitant circumstances which may tend to 
de|)reciate it, and tlie value of the particular 
denial may be legitimately tested by a com- 
parison of the answer with the evidence on other 
points. Ih. 

Specihe perforaiance of a parol agreement to 
grant a lease, decreed on the terstirnony of one 


the form which he expressly or impliedly declares 
to be binding on his conscience. Omichund v. 
Barher, Wilks, 53S ; 1 Atk. 21. 

Upon the principles of the common law, no 
particular form of oath is essential to Ijc taken 
by a witness, so that it binds his conscience. 
Atchestn V. Eeeritt, Cowp. 389. 

A witness who declines swearing on the FTew 
Testament, altliongh he professes Christianity, 
but states himself to be a raethodist, may be 
allowed to swear on the Old Testament, if he 
consiilers that mride of swearing as binding on 
liis conscience. Edmonds v. Poire^ R. k AI. 77. 

If a witness, without making any objection, 
takes the oath in the usual form, he may be after- 
wards asked whether he thinks such oath binding 
on his conscience ; but it is improper to ask him 
if lie considers any other form of oath more 
binding, and siicli a question cannot he asked. 
()nccJs (dse, 2 Br. A B. 284 ; 22 R, U. (;62. 

AVlierc witnesses were sworn upon a hook that 
did not contain the gospels, the court suppressed 
the depositions, as being a niillitv. Doherty y, 
.Z>e7^c/-fy, 8 Ir. Eq, R. 379. 


Jewish.] — A Jew ordered to be sworn to 

his answer on the Pentateuch, and the plaintiffs 
clerk to be present. 1 Affirm 263. 

AVhere a witness was sw-orn on the gospels at 
the trial, and it was after-wards discovered that 
he was a Jew, and had been sworn in a false 
name : — Held, that any objection as to his testi- 
mony was too late after verdict, and that the 
oath, as taken by the witness, was binding on 
him, as it would subject him to the penalties of 
perjury if he had sworn falsely. Sells v. 

7 Aloore, 36 ; 3 Br. k B. 232. 

AAffiere a -witness is sworn on the Testa- 
ment, who admits that he was born a Jew, but 
the tenets of which religion he has never formally 
abjured, and -was never baptised or admitted 
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0 Geo. B, c. 53, ■* And I do make this recognition , on his declining to ])e sworn as a witness, the 
acknowledgment, abjuration, renunciation, and judge told the jury that tliey must find for the 
promise heartily, willingly, and truly upon the plaintiff. Miudry v. Shaw, Car. A M. 361, 
true faith of a Christian,” w’as an essential por- 
tion of the substance of the oath, and no part of Refusing to he Sworn.]— An accounting party 
it could be omitted or altered. Salomon a y, Miller subpoenaed for examination cannot refuse to be 
8 Ex. 778; 22 L. J., Ex. 169; 17 Jur. 468 ; 1 sworn because he has not received sufficient 
W. IL 360 — Ex. Cii. notice of the points on which he is to be 

By a private act, no person appointed to act examined, but after being sworn he may object 
as tithe valuer shall be capable of acting until he to answer for this reason. Meyrlck v. Jamen, 4(> 
shall have taken and subscribed an oath in the L. J., Ch. 38. 

W'ords following : - 1, A. B., do swear that T A person having attemled under a sulipoena as 
will faithfully execute, Ac. 8o help me God.” a witness, but refusing to be sworn, ordered to 
The oath hacf been subscribed with the omission attend to be examined or staml committed, 
of the •words ‘‘ So help me God” : — Held, that llenneyal v. Erance^ 12 Yes. 201. 
the oath had nevertheless been properly adminis- After decree an a'ihdavit was made by A. B., 
tered according to the statute, for -the w'ords one of the tlefendants to the suit. A summons, 
omitted were no part of the oath, but only an tvas taken out for A. B. to attend at chambers,, 
indication of the manner of administering it. where the accounts W'ere being taken for cross- 
Lancaster aoid Carllde Ily. v. Heaton, 8 El. A BL examination. A. B. attended, liut was not cross- 
952 ; 27 L. J., Q. B. 105 4 Jur. (N.s.) 707. examined. Notice was given for his attendance 

An affirmation taken under 3 A 4 Will. 4, c. 82, before the examiner, but he was not served with 
stated that the affirmant was a member of a a writ of subpoena, nor were any directions or 
religious sect called Separatists. It did not ordergivenby the judge or his chief clerk for the 
follow in terms the form of affirmation required attendance of the witness before the examiner, 
by the statute, but it purported to be supple- A. B. having refused to be sworn ; — Held, that 
mental to another affirmation which did, and to after decree he w'us entitied to a wait of subpoena 
have been made before an officer authorised to before appearing before the examine^' for cross- 
administer it : — Held, that it must be assumed examination, but that no special direcdons hy: 
to have been jiropeiiy made. Wohely v. Worth- the judge or chief clerk w'cre necessary for trans- 
ington, 13 Ir. Oh. E. "341. ferring the examination from chain bm‘S to before 

, , the examiner. Stehhinq v, Aflee, 26 L. J., Ch. 

Obligation of Oath.]— A witness who does not 2(55 ; 9 Jut*. (K.s.) 1161*; 5 lY. E. 109. 
believe in the sanctions of religion will not be A^party interested, being summoned to appear 
bound by an oath, and his evidence if given on ^.s a witness, is not justitied in refusing to be 
oath may be rejected. Madeti v. CuUnach, 7 the chief clerk, on the ground that 

H. AN. 360 : 31 .L, J., Ex. 118 ; 5 L. T. 288 ; 10 not be able to have the assistance of 

W. E. 112. counsel before the chief clerk, and ought there- 

Affimation.] — Wliere a witness is desirous of examined before the judge or the 

making an affinnation instead of taking an oath, examiner. Ihe proper course wraild be, after he 
it is the duty of the jiulge presiding at the trial bas been sw'orn, to apply to the chief clei v oi 
to himself examine the witness, and ascertain that purpose, and atterwards by way of appea 

he objects to being sw'orn on the ground either df lpaqAi Co.qt 

that he has no religions belief, or that the taking 24 Beav. , -(> j. » 
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Evidence of CouutseL]— See A'mpftkfil! v, IM- 
land, 14 it. — C. A. ; and Jf/rkwtat v. Beri'n,\\ 
r»4 L, J., Oil. THr> : ^ IHlKVi 2 Cb. 1538 ; 12 11. r,02 ; 
7B L, T.‘ a: 

4, Examiaatiox. 

’Objecting to Competency.] — It i.'J hot too iare 
to object to tlic eo!ii|»ereiicy isf a witness after be 
lias bet ‘11 sworn in cliief, bur before lie lia^ been 
asked aiiv » jiitstions on t »ath, 17// r/bo/ y. AnwhL 
lb M. X' W. 141 : 2 B. (X.S.) Bl i : Car. X M. 4:44 : 
C> Jiir, Tit' : II L. J„ Ex. 4i:C 

All oljje(*tioi! to Ihe eo}ii|,et(‘iser of a wlniis> 
may be takiai at any |teriod of bis exaiaiiiat ion. 
*evt*n tlii'tuyli foiiiitled on faei'i elkbted on ero<s- 
examiiutt ion, iiiid wiiieli were known from ilie 
bcgiimin.L*' lo the paiiy lakiiiy iIh* ohjeetion. 

V. L njhiittfu. II M. X W. r^S." ; 1 1,1. X b. 

; 12 L. J.l Ex. 427 : 7 Jiir. blilC 

Tiie jndye at ris* priii- is a Jial.u-e of fact as 
well as of law oti a t|uestion of tlie (*nni|iet(aLey of 
a witness arising on the voir dire : Imt liis r»|iinioii 
on the facts is sidjcet to review hr the court, 
which wn’ll uphold his opinion where the evidence 
Cff disqualifieatiriu is ambiguous, anti the jinige 
iias admitted the witness. JJoc d. Aorttui v. 
Weksfer, 12 A. & E. 442 ; 4 P. X D. 270 : ii L. J., 

B. B7B. 

Two Befendants,] — 'Where an. action was 
brought against two for negligence, who appeared 
by lillferent attorneys, and were defended !.w 
<ilii¥ereut eoiinsei : — Held, that one counsel only 
<X)iild be allowed to e.xamine their wit- 

nesses ill chief. Iihif v. UlUh(ni,so,i. 8 >Stark. 
162.:" r ' , ■ ’ 

Application ' by Plaintiff to call Befendant 
lafter close of Befendant’ s Case. 1 A:f ter a 
clefeinhintA case was clo»ed, the plaintiff's counsel 
asked leave to call as a witness one of the defen- 
dants who bad not (as plaintiil's counsel assumed 
that he would) been called to support liis own 
case. Counsel admitted that he had not been 
misled by anything falling from the other sitle : — 
Leave refused, as counsel had. in tlie exercise of 
3iis judgment, relied on the defendant being 
calleil in liis\‘'nvn behalf: the court thinking 
.that to grant the application woiiltl he making 
a precedent which might lead to laxity in the 
eonduet of a plahn iif s <*a'-e. JJarltt r v. Ftsrhunf. 
[i8id] 2 Ch. 172 : <54 L. T. 41 1 ; W. ll. <521. 

After Becroe.] — Motion fur leave to examine 
a witness after deerce — refH>e<l with, ; sueli 
,a special appiicatioii not being justilied by the 
lo X 16 Yict. c. .S(5. HittratHi v. 1 W. 11. 

124, 

After Notice of Motion for Decree.] —After 
notice of motion for a decree, witnesses in chief 
cannot be examined, lihah^it v. HV.v/o//, 28 L. J„ 
€h. 7y7. 

After Monsuit.]' — After a |)laintilf has sub- 
mitted to be uoiisuite<L the defendant's counsel 
cannot put further (|iiestioiis to any witness. 

V. Jlfdl, 2 Stark. 7A.Ci. 

"Where Judge prepared to decide Issue.] — If 
a judge of lirst iii'^tance prepared to decide in 
favour of a <lefen<lanr <»r ivspcmdent without 
hearing his evidence, his wniiwvl is entitled to 
insist that the evidence shall be heard ]>efure the 
decision is given. JacohMin. Kv part (\ Ftnctifi's, 


1 In. n\ 21 Ch. 1). 313 ; 48 L. T, 107 ; 31 W. R, 

I 57)4. 

I If, however, the counsel does not exercise that 
I right, but a<‘i*e]ks the decision in his favour on 
' Ill's opponent's evideiit'e, the Court of Ap|,)eal lias 
, ^tiIi pnwer to allow the evidence to be taken 
; before reversing the decision. Hk 

\ RecalEug.] — A judge has a discretion whet her 
' or not a witness shall be recalletl after the part} 
who ealled him has closed his case. Adamti v. 

, Jhitilttirf. 1 lb M- X R. b.si ; 7» Tyr, 427* ; 1 Gale, 
i 4.S. 

I Permission to recall a witness is entirely 
j within the discretion of the judge*, and that dis- 
Mwetion should be- exercised with grijat caution, 

' ShiihAii V. Aft.Ak/i„ L. ll 1 If. L.. He. 470; 22 

T, <;:d. 

A wit n^-'-s who had an *-wered .-oine of iheiuter- 
' r<te:itfrii‘S, lair |■efu''e<[ to answer the others, was 
ordennl to ansA*tr those iuTer rogatories within 
h <ur days. < tr stand c<‘'niuiitfed. An.sfi/i v. Fi‘hifn\ 

1 Him. 348. ■ ■ ■ ■ ■ ■ ' 

Witness pi'indraisly examined allowed to be 
!vcaliedf(*r further exaininaiiuin Il7w7 T./>7vnf/n 
3 Erp R.4S5 ; 24 L, J., Oh. 332 ; 3 W. R. 30.5, 

Refusal to Answer — "Wlten Allowable.] — In 
an inquiry before the chief clerk directed by an 
administrariou decree, atiy person able to give 
information relating lo the assets may be sum- 
moned. and is bound to attend before a special 
examiner, and to answer nil questions properly 
put to him hy the receiver having the conduct of 
the decree : but the witness so suniinoned may 
decline to answer any fjuestions tending to shew 
his liability in a pemling action commenced by 
the receiver against him. T ^^nahleti v. SeJuaeitzer , ; 
42 L. J., Ch. :383 ; L. E. 1<> Eq. 76 : 28 L. T. 462 ; ]: 
21 IL 505. 

A party to a suit w’bo is siibpccnaed as a wit- 
ness cannot object to be sworn and examined on ^ 
the ground that the only relevant questions which 
eonid be put to him are such as would tend to 
incriminate himself : bur the opposite party has 
a right to insist on his being sworn and examined, 
and he must, if he thinks lit, claim his privilege 
not tu answer such <niest ions. JJinfle\. WiHeman^ 
10 Ex. 647 ; 3 C. L. E. 482 : 24 ll J., Ex. IGO ; ^ 
1 Jur. (X.s.) 115 : 3 W. Ih 206. 

Practice.] — Ti a person under examina- 
tion in chambers refuse to give a sutheient 
answer, the proper (toun-e is to a])ply to the 
judge to e.xamine liim personally, which the 
judge can do : and then, if he refuse to answer, 
he may be at once committed. 1’lie practice of 
wailing until ilic examinant has ]uit in fcuir 
insutlicieut a^^wel’s. ajid then a[)plyiiig for an 
in'dc'rthat lie may stand commitred, if fcasilile 
‘nr ail. would involve very considerable delay, as 
the insulticiency of the severrd cxauiinarions 
miisT })e certilird Iw the chief clerk, and his 
cerliticate^ do not ])econie linal until twelve 
days after he has signen them, under the orders 
47 to 52 of the 16th Omidoer, 3 87)0. An order 
for Ciuumittal will not be made after a third 
insutiicient examiiintLon. Tlt/j/icanl v. Ilatp 
iranh or Price. 1 Kav' (App.). xxxi. : 23 L. j„ 
C'h. 546 ; 3 Eq. E. 4:46‘; 2 W. E. 332. 

Answer tending to Criminate — Duty of 
Judge.] — IVhere a witness refuses to answer a 
question put to him on the gronntl tliat his 
answer might tend to criminate, himself, his 
mere statement of his belief that his answer will 





Bisolosing Ejidence*] — ^Witnesses ought not 
to disclose their evidence to parties. Cootli v. 
d'ae'k$on^ 6 Ves. 33. 

Ititerpreter.]— Interpreter appointed on oath 
to witne«=ift. Smith v. Kirkpatrick, Bich. 103. 
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have that effect is not enough to excuse Mni 
from ans\veriiig< hut the court must he satisfied 
fr<'>m tlie circumstances of the case, and the 
naUive of the evidence which the witness is 
called upon to give, that there is reasonable 
grcaiiid to apjceiieml danger to him from his 
being compelled to answer. But, if it is once 
made to appear that the witness is in danger, 
great latitude should be allowed to him in judg- 
ing for himself of the effect of aiij’ particular 
question. Sulqect, however, to that reservation, 
the judge is bound to insist on the witness 
answering^ unless ho is satisfied that the answer 
will lend to }ilaec him in peril. Uerp v. Boi/es 
(1 B. k S. 311) approved and followed. Key- 
Tioldt^r purte. BfifnoUh Li re, 51 L. J,, Ch. 
750: '20 Ch. 40 L. T. 508; 30 W. K. 

051 ; 40 J. ?. 533—0. A. 

Tbc 11 12 Viet. c. 42, s. IS, requiring magis- 

trates tu caution the accused with respect to 
statements he may make in answer to the charge, 
is not applicable to witnesses asked questions 
tending to criminate them. Beg. v. Coofe, infra. 


Witness presumed to know Rules of 

Law.] — The witness’s knowledge of the law 
enabling him to decline to answer criminating 
questions must be presumed on the maxim, 
ignorantia juris non excusat. Berp v. Coefe^ 
9 Moore. P. C. (N.S.) 403 : 42 L. J., P. 0. 45 ; 
L. K. 4 P. C. 500‘; 20 L. T. Ill ; 21 W. IL 553 ; 
21 Cox, C.C. 557. 


Only Witness can take Advantage of,] — 

The privilege of refusing to answer questions on 
the ground that they tend to criminate is that of 
the witness alone, and neither party to tlie suit 
can take any advantage therefrom. Be</. v. 
Kinglake, 22 L. T. 335 ; 18 W. 11. 805. 

Where, therefore, a witness was called on tlie 
part of The Crown to ])roYe bribery against the 
defendant, and he refused to give evidence on 
the ground rliat his evidence would tend to 
criminate himself, which objection was over- 
ruled by the judge, whereupon he gave his evi- 
dence : — Held, that the defendant could not 
afterwards object that such evidence was im- 
properly received. Ih. See also Themar v. 
Keirfon. M. M. 48. n. ; and Bar w^Adeg, 1 
M. k Rob. 94. 


Refusal to Produce Documents.] — A witness 
being sworn, and Iiaving in court a document in 
his possession, is bound to produce it, if re- 
quired. though he has not received any notice 
to produce, nor been served with a subpoena 
daces tecum. Snelgrore v. Stereiu^-. Car, A M. 
508, B. Thryer v. 'fMVuis, 7 Ex. 039 ; 21 L. J., 
Ex. 225 ; 10 Jur. 509. 


After Time.]— Notwithstanding the time for 
taking the evidence in a cause has expired, the 
court win allow the examinatioti in chief of 
witnesses as to facts to which newly discovered 
documents relate, on being satisfied that such 
documents are of importance in the cause, that 
they are newly discovered, and that there has 
been no delay or laches in respect of them. 
ErmsifY, V'trhn, 2 N. E. 545. 


, Under a commission for the examination of 
French witnesses who could not s[)eak Eiiglish, 
the depositions are not to ]>c taken In Frencli, 
but must 1)0 Turned by the inter}jretei‘ into 
English, and be so takcji down ami returned. 
Belmorey. Aader'ine 2 Cox. 2S8 : 4 Bro. C. C. 90. 

Consent of a 'Welsli married woman, unable to 
speak Englisb, taken by the judge in his private 
room through an interpreter sworn in the usual 
mariner. Lloyd, In n\ 2 AV. IL 33S. 


5. Orbeuixu out 01:’ Court. 

In what Gases.] — A witness will not be 
ordered out of court during the rea<ling of evi- 
dence on afiidavir. Benniuuin v. Hill. 24 AV. R. 
245. 

It is almost a matter of right for a party to 
have a witness go our of court while a legal 
argument is going on as to his evidence. Beg.. 
V. Miirjiky, 8 Car. & P. 297. 

Either party, at :my period of a cause, has a 
right to I’oqnire that the uuexamined \\ itnesses. 
should be out of court, Soutkeg v. JSlinli, 7 
Car. A P. 332. 

But parlies to an action cannot be ordered out 
of the court as long as tliey behave with pro- 
priety. duiniork V. Beteing-s. 3 (,'ar. k K. 378. 

The application to have tlie witnesses ordered 
out of court is made to the tliseretion of the 
court, and tiic coui’t may accede or not to the 
application, and direct in what manner it may be. 
carried out. SrJfe v. Lu/arron. 1 F. k F. 194. 

Tlie })Iaiutiff has a right to be in court to 
instruct counsel. Ih. 

Bo, the attorney in the cause may remain, and 
afterwards be cailed as a witness. Pomeroy v. 
Baddeley, Pt. k AX. 430. B. P., Everett v. Lowd^ 
ham, 5 Gar. k P. 91. 

If on the trial of an information for a libel, 
where the defendant has jffeaded a justificatiou 
under 3 k 7 Abet. c. 90, s. 3, the witnesses arei 
ordered out of court, the pro.secutor must be out 
of court if he is intended to be called as a witness. 
Beg. V. Ecu' mao. 3 Car. k K. 252. 

Beinble, that a petitioner, who is also assignee,, 
and is proposc<l to be examined as a witness by 
the respondents, is excejited from the general 
rule for excluding witnesses during viva voce 
examination. Dngard. Ex gririe, Aughtie, In 
re, 4 Deac. k C. 524. 


Witness Disobeying Order.] — Though a judgC” 
has })Owcr to order witnesses out of court, and 
may fine a witness for disobeying this order : — 
Bemble. he cannot lawfully refuse to permit the* 
examination of the witness. Cohhett v. IInd.smn, 
1 EL k Bl. 11 ; 22 .L. J., Q. B. 11 ; 17 Jur. 481 ; 
1 W. R. 54. 

iA judge has no right to exclude the parties to 
a cause from being present at the trial, although 
they are to be examined as witnesses ; but if they 
remain in coui't after having been ordered to 
leave it, the judge may direct the jury to weigh 
the credit due to their testimony, /'onntanee v. 
Brain, 2 Jur. (x.S.) 1145. B. P., Chandler v. 

2 AL k Rob. 423. 

If, however, a party leaves the court in obedi- 
ence to the oi'iler of the judge, the court will not 
grant a new' trial, for he ought to have stood 
upon his right to }-emain. Ih. 

It is no ground for rejecting a witness’s evi- 
dence that lie remained in court after an order 
for all the ■witnesses to leave the court ; it is 
merely matter of observation on his evidence. 
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w dHi" /it' reate, f> <?ar. ^.V: l\ “41 ; IIe.r t, jthat. A.^ on a certain <lay, paid 500/, to B. ; — 
{Wieif, ;\r. v\: I H.eld that this not sutiicient evidence of 

If a wiiiiens oYeue-, into vmivt. and hears some ' payment. Otfiivv, VroycloH Camd Y, A Coll, 

of the knidenec after tlie witnesses have been ; 405. Aliirmed 13 L. J., Ch. 80. 
ordtevd out of court, it is entirelr la the discre- 
tion of the jiid.^a? whether he diall be examined 
or nor ; aini this is so in ilie Exehei|ner as well 
as in other courts, the tally dliferencc in that 
court bein," tYeiilncd tr» ivTcniie cases, in wlueli 
the rule i.- isrrict. that such witness cannot be 
exaiiiiiied. Tlhimne \, Ihi rhL 7 Car. it F. 35U : 

Pnrlier v. M^WlHid les, «> Ihue. GS3 • 4- M. iS: F. 

48IC s L. .1. (o.s.) C. P. 270 .'” 

The witnesses had been all ru'dered out of 
CDiirr. liUt one of llicni came into court attain, 
and Ijr-ard llie cvitleiice tiE siiimhcr witness. The 
witne-s wire l.ad "o C(,ii>o hnok Iiifo court was 
allowed to be cxandiieil ii" to siudi facts only a> 
hn<! not l)oen spolvcn to ’ey any otdier witness. 

Utu/aioK \\ EHirc. 4 Car. (.S; F. o.So. 


Kotes — When made.] — A witness, for the pur- 
pose <}f refreshing his memory, may refer to entries 
in a book, which he did not write with his own 
hand. ]jut which lie regularly examinerl from 
time to time soon after they were viTitten, and 
while the facts stated in them were fresh in his 
meinorv. Burrnmjh v. BtertV/u 2 Camp. 112 ; 
IIF.E. b7ih 

A witness has no right to refresh his memory 
with a ce/}ty ef a ]ia}wr made by himself six 
iiionths iifter he made the original, although the 
oia'ginai is proved to be so covere<l with figures 
that it is Lniinlellig'ibie, the original paper having 
beeji written at the time of the transaction, 
./fovov V. iSC'.o///, 2 Car. A P. F.x; : 81 K. 11. G60. 

A witness cannot refresli his memory by 
tlepositioiis, wliieh he did not make immediately 
after the occurrence of the facts he deposed to, 
IfV/Ftmd/ V. AlatuL 2 Car. A K. 1015. 

Tt is essential that a witness producing a 
memorandum, by which to refresh his memory 
a< to a fact, should bo enabled to swear positively 
to T.}ie truth of such fact, although he has no 
present iiide}}eiident j'ecoliection of it ; but it is 
nor essent.ial that the meiaoraiidum should have 
been coiitein[) 0 ]*ary with the fact. Hill v. Barry 


witness was alio wci I to speak to the coiitents of ; By whom made.] — Entries made in a time- 
the licence from memory, tii.uigli he had made , book of a 0011101^111' the timekeeper may be 
an entry of it in Ins meiuorandiuii-booi: for the ! referred to by the pay clerk to refresh his memory 
private information r,f hiruself and the governor I if tlie pay clerk has seen the entries <at the time 
by whom it was issued. It ’svas hold the book | of the timekeeijer calling them out at pay time, 
itself was not evidence per se, but could be used I in oi*dcr to prove that tlie pay clerk paid certain 
by tlie witness to refresh liis meinorv. Kemlnq- | sums at the pay time. Ba/. v. Jja/ajfim, 46 L. J.. 
tew V. laylh, 8 East, 278 ; 0 Fu li. 438. ' j M. C. 186 ; 2 Q. F>. 13. 2i»6 ; 35 L, T. 527 ; 13 

In an action by acce[)lor against dratver of an ^ Cox, C’. C. 345. 
accuinmodation bill, on his imiiUed contract of ■ A clerk may refresh his memory as to the 
indemnity, the plaintiff, in order to prove that a | deliveries of m)(t<Is, by looking at entries made in 
forme?* bill, in renewal of which the bill in j his presence by liLs master in a ledger, frotn 
respect of which tiie action was brought wns i entries made hy the clerk in a waste-book, such 
given, had been made ].ayable at a particular J entries in the ledger having been cheeked by the 
placv‘; cnlle<l a banker's clerlv, who, without pu‘o- : clerk w’liile the facts were fresh in his memory, 
ducing the bank book, stated that he had ascer- I and the v.'asie-book need not be produced. Barton 
tjiinctl the fact from rni entry therein, in his own ' v, Phnnntor. 4 Y. A M. 315 ; 2 A. A E. 841 ; 
handwriting, but that, iiide[Hmdently of that ■' 4 L. J., K. B. 53. 

entry, he had no I’ccoilection whiitever of the | So a witness mat" refresh his memory by re- 
faei : — Held, that tliis was not evidence of such j foi-euce to entries in a book, which enti'ies w'ere 
fact. 7>V'tW^ V. Jc//os-, 5 C. B. j made by another person, under the witness’s 

At law' a witness may refresh his memory ! directions, from documents written by the witness 
from ihites, as to dates and names, but he must | at the time of the transactions, andwiiieh entries- 
not give the wiiole evidence fioiii writing, .hw?/., { w'cre legularly compared by the witness with, 
Ambl. 252. ; the original memoranda. Talhot de Balahlde' 

The cashier of a banking house, upon his ; (T/'ov/) v. 17 Ir, 0. L. 11. 213 ; 12 L. T\ 678,. 

examination as a witness, stated, that lie had j A ship’s log, wu'itten by the mate wiio is abroach 
ascertained, from the elearhig-buok kept by ! may be used to refresh the memory of tlie captain, 
him, and iii Ids owm liaudw'riting. that a cci*tain | who read it about a week after it W'as written, 
sum of money was i)aid in notes of a particular i Afider.'ioH v. Whalley, 3 Car. A K. 54. 
descrijption. liie statement w’as fcmmled solely | A person was in the habit from time to time, 
on the witness's knowledge of the hook and of j and within tw'o hours of their occurrence, of 
his ow'u handwTiting, and not fnmi any rccollcc- : rc[)orring to a ].)Glice inspector proceedings that 
tion of the fact deposed to, and tlie book w'as | had taken place at certain meetings where a 
not produced : — Held. that, under these circum- j treasonable conspiracy was carried on. The 
stances, the statement could not be received as | inspector took down the purport of the report 
evidence of the fact de[)Osed to, tliough it might from his dictation, but not in the yery w'ords he 
serve as a grramd for furrliei' inipiiry. JJi/jNn/ v. used. When finished, some of the reports w^ere 
Truman, 2 Y. A Coll. C. C. 341. read over by the witness, and some were read to 

A w’itne.ss stated, tiiat he believed from a refer- him, and all were signed by him. Hold, that on 
ence to his books of account, and from inspection examination he might use thc.se reports for the 
of a chopie and other documents wiiieli were purpose of refreshing his memory. Bey, y, 
produced to him at the time of his examination, Alullem, 3 Cox. 0, C, 526. 
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ITewspapsr Eeport.] — A witness may refresh 
his memory as to the day on which certain pro- 
ceedings at which he was present took place, by 
referring to a newspaper containing a report of 
those proceedings, and which he read at the time 
the facts were fresh in his recollection, and then 
knew that they ^verc correct ly reported. i?//er 
T. 4 Id. KC. 181). 

An etiitor of a newspaper swore that A. was 
thewi'iter of an article which had appeared in 
that paper many years before, anti that the M8. 
had been lost. ‘ A. stated that he had been in 
the habit of writing such articles for the news- 
paper, but that he had no recollection of having 
sent the particular article referred to. He swore, 
however, that all the statements made in the 
articles he tlid set id were true : — Held, that the 
newspaper might he put into A.’s hand, in order 
to refresh his^nemory ; and that he might be 
asked whether, looking at the article, be liad any 
doubt that the fact wns as therein stated. Toj)~ 
lutm Y, M'Grego)^ 1 Car. lV; K. 820. 

Surveyor’s Eeport.] — A survej'or made a survey 
of a report which he furnished to his employers ; 
being afterwards called as a witiiess, he produced 
,a printeil co}>y of this report, on the margin of 
wdiich he had two days befoi’c, to assist him in 
giving his explanations as a witness, made a few 
dottings. The report had been maile up from his 
original notes, of which it was, in substance, 
though not in words, a transcript : — Hcdd, that 
he might look at this printed copy of the report 
to refresh his mcniorv. Jfor/ie v, M'Kensle^ C 
Cl. & ,F. 628 ; Mael kll. 1)77. 

Other Proceedings.] — A witness cannot have 
the proceedings in another conrt put into his 
hands for the purpose of I'efreshing his memory 
as to the matters on which he is giving evidence. 
MallUlay v. Jlohjafe, 17 L. T. 18. 

A witness may refresh his memory from the 
notes of counsel, taken at a former trial. Zaicc.s 
V. 72m/, 2 Lewin, C.C. 152. 

Eeceipt not Stamped.] — In an action against 
assignees to recover money w'rongfully paid to 
them, the debt h.aving been previously paid to 
the bankru]jt. it appeared that an entry was made 
in the plaintiffs book by the bankrupt, i.c. 
“E. L." the bankrupt’s initials, '■‘26/. Maugham,*’ 
the ijlaintiff’s name : — Held, that the bankrupt 
might hpeak fi'oin his recollection of the entry in 
the book, as having refreshed his memory, though 
the book coubl not be used as evidence for wnnit 
of a receipt stamp. v. Ilnhhavd, 2 

M. & Ey. 5 ; 8 B. .k C. 14 ; 6 L. J. (o.S.) K. B. 229. 

Where an agent w'ho had given a receipt for I 
money afterwards became blind, such receipt, 
although unstamped, was allowed to he read over 
to him in coui-t, for the pur})ose of refreshing his 
memorv. Vntt v. Howard, 8 Stark, 8 ; 28 K. E. 
751. 8. B., Jlamlnwt v, Colioi. 4 Esp. 218 : 6 H. E. 
854. 

Where the plaintiff ctitered an account in 
writing of goods and cash furnished to the defen- 
dant from time to time, each page of which was 
authenticated by the defendant’s acknowdedg- 
ment in writing of the receipt of the contents : 
though such acknow'ledgment in WTiting cannot 
be given in evidence per se, in respect of the cash 
items, amounting to above 40a‘. in each page, for 
, want of a receipt stamp, yet it is competent to 
the plaintiil to prove that, upon calling over each 
article to the defendant, he admitted that he had 


received the same ; and the witness may refresh 
his memory by referring to the account. Jacob 
V. Lindsay, 1 East, 400. 

Attention Directed to Items of Account.] — The 
rule that in cross-examination upon an account, 
notice of the items to W’hich the cross-examina- 
tion will he directed must be given to tlic party 
bringing in the account, ap])lies to the cross- 
examination of a party seeking to charge by his 
account as well as to the case of a merely 
accounting ])artv. Bates v. ZJicy. 45 L. J., Cii. 
270 ; 1 Ch. I>. 473 ; ,34 L. T. 50 :'24 W. E, 424. 

Eight of Counsel to Inspect.] — On cross-exami- 
nation of a witness, the cross-examining counsel 
is not entitled to inspect the wdiole of a diary 
used by the w'itncss to assist his memory, but 
only such })arts as refer to the subject-matter of 
the suit. Bui'gcas v. Bennett, 20 W. E. 720. 

When on cross-examination of a witness for 
the plaintiff, the defendant's counsel puts docu- 
ments into his hands, and proves out of his 
mouth that they are in the plaintiff's hand- 
W'riting, tlie plaintiffs counsel has a right to see 
them at once, for the })urposes of en^ss-examining 
on them and i<lentifving them. Peek v. Peek, 
21 L. T. 670 ; IS W. U. 295. 

If a witness refreshes his memory from entries 
in a book, the opiiosite counsel may cross-examine 
on those entries, witliout making them his evi- 
dence, and the jury may see the entries if they 
wash to do so ; but if the opposite counsel cross- 
examines as to other entries in the same book, 
he makes them his evidence. Grey or y v. T<n'er-> 
nor, 6 Oar. cV P. 28 1. S. P., Lloyd v. Freskfield, 2 
Car. & P. 825. 

Where a witness refreshes Ids memory W'ith 
respect to a ])articuiar fact, by a memorandum, 
it must be produced. Howard v. Can-field, 5 
D. P. C. 417 ; W. W. ck I). 78 ; 1 Jur. 71.“ 

If a j)a})er is put into the hands of a witness 
to I’cfresh his memory, the counsel on the oppo- 
site side has a right to see it ; but if it is merely 
given to him to pi'ove a haiubvriting on it, he 
has not, Sinclair Sterenson, 1 Car. P. 582 ; 
2 Bing. 514 ; 10 Moore, 46. 

If the counsel for the defendant in cross- 
examination puts a paper into the witness’s 
hand to refresh his memory, the opposite counsel 
has a right to look at it, wdthout being Ijouiid 
to read it in evidence ; and the opposite counsel 
may also ask tlie witness when it was WTitten 
without beimr Ixmnd to put it in. Bex v. Bams- 
den. 2 Car. k l\ 608 ; 31 E. E. 708. 

Where a witness has documents handed to 
him to <lo|)Ose to the handwriting or merely to 
refresh his memoiy, the other side are not 
entitled to inspection of such documents, but 
only of tliose documents upon which the Avitness 
is examined extra those points. In the absence 
of anything to shew what is the [iractice at 
common Ijiav in the case of a witness going 
abroad, referred to in the 81st section of 15 ck 16 
Viet. c. 86, the ordinary rule of evidence at a 
trial is adhered to, and Avhich is expressed in the 
above propositions. Lord v. CoJriii. 5 De G. 
M. & G. 47 ; 2 Drew. 205 ; 28 L. J., Cli. 469 ; 18 
Jur. 258 ; 2 W. E. 208. 

7. Opinion. 
a. In General, 

Effect of Opinion.] — ^AVheii a skilled witness 
says that in the course of liis dut}' he formed a 
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and tbeii effect an Insurance on the goods. The 
letter was received, and the agent having waited 
more than thirty days effected an iiLsoianco 
through the intervention of a broker, who ttjld 
the underwriters when the C. saile<I. and when 
the letter ordering the insurance was written, 
but did not state when it was received nor the 
order to wait thirty days after the receipt of it, 
both affecting the insurance. The G, never 
arrived. The assured Vjrought an actkai on the 
policy against the insurers, but failed on account 
of the suppression of facts by the broker. In an 
action by the assured against the broker, for 
negligence in effecting the policy : — Held, tliat 
the evidence of underwriters \^'as nut admissible 
to shew that in their opini(»n tlic matters not 
communicated were material, (.km p hell v. 
nirhirth. r> B. Ad. S4b ; 2 X. cV, Id, 542 ; 2 
i.. J., K. B. 204. 

A broker, having effected policies of insorauce 
on goods of K., Ik putting into his handsa letter 
from tlie supercargo of the ship containing the 
gfxMls, toiil the bi’oker tlie policies were to be 
altered, and lie must do the nee<lfiil. In an 
action against him for negligence in this matter ; 
— Held, that brokers might be called to .say, look- 
ing at the policies, the invoices of the goods, and 
the letter, what alterations in the policies a 
skilful broker ought to have made. Chapnuiti 
V. Walton, 10 Biiiir. 57; 3 M. bcott, B89 : 2 
L. J., C. P. 213. 


pinion on certain facts, he may 
ked ill examination in chief how he 
act upon That o[tiniv»n. 
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iunacy.^; — W here an accused person is sup- 
posed t<'! be in>ane, a medical man. who has been 
in court and iieard the evidence, may bo asked ' 
as a matter uf science, whether the facts stated I 
ly the witnesses, supposing them ro be true, i 
shew a stare of raiml incapable of flistiriguishiiig I 
between right and winmr. i//v/. v. M'XafiJiteu, ' 
IK) CL A h\ 200 ; 8 Scott (N.ii.) 7)05 : 1 Car. .k K . ' 

■HM).''.'. , , ' ■ . ■ ■ j 
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So, too, the ojtinion of a, testators friends as i 
to his sanity, contained in letters written to 
him in his lifetime, are admissible. v. 

Tathnm, 7 A. A E. 313 : 2 Xev. A: P. 305. 

Hnisance.] — In an action fur a nuisance, an: 
architect acquainted with die looaliry may be ' 
asked, if the nuisance depreciated the value of 
the houses in the noigli])onrhooil. (rauntleft v. 
Whitworth , 2 Car. cC K. 720. 

Course of Business.] — A London stockbroker 
is a competent witness as to the course of busi- 
ness of Lrmdon bankers. Aihim.s v. P/'/cr.v, 2 
Gar. & K. 723. 

Where a deficit appeared on the accounts of 
a groce]’'s assistant, another grocer having had 
eleven years' experience in a shop in a similar 
district is admissible as an expert to shew how 
the doticit miglit have arisen from losses inci- 
dental to the trade of a retail grocer, notwith- 
standing that his course of ilcaling Avas in some 
respects dissimilar from that pursued iii the shop 
In (|uestion. M'Fadden v. Murdoeh. 15 W. 11. 
1079 . ' 

Course of Hature.] — Wliero the question is, 
whether a bank, Avhieh had been erect eil for the 
purpose of preventing the ovenlowing of the 
sea, had caused, tlie choking up of a harbour, 
the opinions of scientific men. as to the effect of 
such an embaidvinent upon the harboin-, arc 
admissible. Folhcif y . CJwdd. 3 Dough 157. 

Art.] — Seal engravers may be called to prove 
the (lifference betAvoen a genuine impression and 
one supposed to be false. Ih. 

The 0})inion of an artist in painting is evidence 
as to the genuineness of a picture. Ih. 

State of Will.] — On an indictment for iitteibig 
a forged Avill, Avliich, together Avirh writings in 
support of it, it Avas suggested had liecn written 
over pencil marks Avliich had been rubbed out, 
the evidence of an engraver Avho had examined 
the paper with a mirror an<l traced the pencil 
marks, is a(lnn.ssible on the part of the jirosecu- 
tion. ltc(j. V. WiUi(Uux, 8 Car. A; P. 434. 

lusurance.] — The o]n'nion of one couA’ersant 
in the business of insurance, Avhether the com- 
munication of particular facts Avcaiid have 
enhanced the premium, is admissible : but he 
cannot be asked what his conduct Avouid have 
lieen in the particular case. Berth or y . Lough- 
man.^ 2 Stark. 2.58. 

A merchant at Syrhiey shippcil goods for 
England on boanl the ship C,, and, by another 
that sailed after her, Avrote to an agent in 
England, and desired him if he received the 
letter before the C. arriAmd. to wait thirty days 
in order to give every chance for her arriAml, 


Drawing of Patent.] — On a scire facias to 
repeal a patent for a machine, on the ground 
that it is not new, to prove that fact, it is allow- 
able to put in the hands of a witness, who has 
constructed a machine for the same purpose, a 
drawing not made by himself, and ask him 
whether lie has such a recollection of the 
machine he made as to be al.de to say that such 
is a correct drawing of it. Be.r v. Hadden. 
2 Car. cy r. 184 ; 31 11. 11. 058. 


Professional Character,] — In an action for a 
libel, imputing to the ]>iaiiitiff‘, a physician, 
improper treatment of a patient, and that 
another physician ha<l said that the plaintiff’s 
conduct had been such that no medical man of 
respectability Avoiild consult witii him, and that, 
Ity so doing, he luui honourably discharged his 
duty to his medical brethren : — HeL.I, that a 
medical man, having been called a.s a witness, 
could not be asked Avhether he wouhl meet the 
plaintiff in consultation, or whether the physician 
who had 3'C‘fused to consult Avith him had Vionour- 
ably discharged his <liity to the medical pro- 
fession. -La mad fie v. lltfan, 2 M. k Scott, 421 ; 
9 Bing. 333 ; 2 ll J., 0. P. L 
In an action upon a ].>olicy of insurance as for 
a total loss, the captain having abandoned the 
vessel, the defence Avas, that there had not been 
a total loss. The captain was called for the 
plaintiff, and Avas cross-examined as to alleged 
habits of intoxication, and as to his state at the 
time of the abandonment. A Avitness for the 
defendant AA^as asked “Avhether from what he 
saAV of tlie captain's habits, in A., before the 
voyage, he could foian any judgment as to his 
general habits of sobriety or intoxication”; — 
Hcltl, that the question Avas admissible, the 
inquiry whether the ciiptain formed a correct 
judgment under the circumstances being relevant 
to the issue. Aleoelt v. Mogal IXehange. aLva«- 
ranve CoTpomtUm. 13 Q. B. 292 ; 18 L. J., Q. B. 
121 ; 13 Jur. 445. ' 
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A witness for the plaint iif stated on cross- 
cxain illation, that, by the rules of the Jockey 
Chib, tlie owner uf the horse might bet against 
his own hoise. and tlien withdraw him : — Held, 
that rlie witness might he asked, on re-exami- 
jiatioiu whether he did nut consider such conduct 
{li''br»nourable, Gredlh’ v. Chapman, o Q. i;h 
7BI : D. A M. 5511 : 13 L. J., Q. B. 172. 

Meaning of Words.] — In an action for words 
sptjkcii or written, the ordinary sense of those 
words is to he taken as the meaning of the 
speaker oi* writer, unless something is shewn ^to 
liavi.; tak'.-n place which may give a })cculiar 
characTcr t<> the cxprcssioiLs used. In the 
absence of any such evidence, a witness cannot 
be asked tln/qiiestion, “What did you undor- 
stand by tlie words ?” The proper course to^be 
ado] red is, first, to lay the foundation by giving 
such evidence, and then the question becomes 
admissible, JJabu^s v. Jlartlrp^ 3 Ex. 200 ; 12 
Jur. 1093. 

Signature.] — A person accustomed to ancient 
manuscripts, saying that, by a careful exami- 
nation of certain signatures, he had, in iiis mind, 
such a distinct knowledge of the handwriting as 
to be able to say. without immediate reference to 
them, whether any letter shewn to him was or 
was not written by the same pci’son, is a com- 
petent ■witness. C )‘a icford and Li /uhaij PcerafjcH, 

2 H. L. Cas. 557. 

Evidence of witnesses who have seen letters 
written by the person whose handwriting is in 
dispute, is aihiiissible, though they may not have 
seen him actually- write. Don v. Suchermone, 

5 A.' A; E. 705. 

Eoreigu Documents.] — It is not competent to 
a witness, who is called to interpret a foreign 
document, to give an o[>iniou as to its const laic- 
tion ; that is h a the court. Slearhie and JOfaraen 
Fahrlcl' Qotula Co, v. IConfzmann, 17 C. B. 
(X.S.) 50. 

Foreign Law.] — The evidence of a person 
whose cmly knowledge of the laws of a foreign 
country is derived from having studied them, 
cannot 1)C received in proof of the operation ancl 
effect of such laws. Pondli, In f/oodn of\ 45 
L. J., F. 42; I P. I). (59; 34 L.' T. 32* : 24' 
W. 11. 255. 

A witness, who describes hiin.self as a “certiffed 
special iJearler,” and familiar with Italian law, 
is incompetent to prove a point of Italian law, 
XI), 

An English Ijarrister practising in Canadian 
appeals before the privy council, is not com- 
petent .to give evidence as an expert as to the 
validity, according to the law of Canada, of a 
marriage solemnised in that country. CartwrUjht 
V. Crtrt/ry7y7/f, 2f> ‘W. 11. CS4. " ' ^ 

A professional or an official witness, giving 1 
evidence as to a foreig-n law, may refer to foreign 
law books to refresh liis memory, or to correct or | 
conlirm his opinion ; but the law itself must be ' 
i taken from his evidence. Sua^ex Pearane^ 11 
^ 01. & F. 85 ; 8 Jur. 793. 

, A Roman Catholic bishop, holding the office 
of coadnitor to a vicar-apostolic in this country, 
is. in virtue of that office, to be considered a.s 
a per>-jn skilled in the matrimonial law of 
Rome, and, therefore, admissible as a witness to 
prove that law. Ih. 

Ys'iniosses. in giving their testimony on a 
forcigi'i law, may, if they think fft, refer to laws 
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or to treaties, for the pmi-pose of aiding tlieir 
memory npon the subject of their examination : 
but, ill general, it is the testimony of the 
witiie.ss, and not the authority of the law or of 
the text writei', detached from the testimony of 
the witiies.-^, which is to influence the judge. 
jMLwu (Bari') v. Brhlport (Z/nv7), S Bear. 527 : 
10 Jur. 871. 

A party is imt bound to pnitluce a written 
law or decree which his witne.ss, in proving a 
foreign lawn refers to. Ih, 

Witnesses, in jimving a foreign law. referred 
to certain passages in law books : — Held, that 
this did not give tlie op})osite party a right, 
without fui'ther proof, of reading any othen 
passages from the same works. Ih. 

And ,seo ante, cols. 610-()13. 

Ecclesiastical Law.] — ^'Where a question is to 
bo decided uiion theiirinciples of an ecclesiastical 
court, a court of equity will have a case stated 
for the o[)iniou of civilians. Hard v. IJearh (5 
Bladd. 3r)(>: 21 R. 11 304) followed in that 
respect. Bai/rr v. Cramp, 2 W. R. 438. 

Surveyor.] — Evidence, as to value, of witne.sses 
stating opinions formed u})on a loose recollection 
of circumstances, at a distant period, not to be 
put in competition with that of surveyors actually 
employed at the time to ascertain the value, and 
where no bad motive can be ascribed, so as te 
affect a lease sought to ])e set aside for under- 
value. Att.-Grn, V. Cro,s%s\ 3 Mer. 542; IT 
R. E. 121. 

Accountant.] — The court refused to receive at 
tlie hearing of a cause the deposition of an 
accountant containing a statement of the result 
of his examination of partnoi’shi]) account-books, 
wdiere the books on wln’ch lie made his statement 
were not in evidence ; but, semble, that if the* 
])Ooks had been in evidence, the deposition of the. 
accountant of the i-csult of liis examination of 
them would be receivable as the evidence of a 
} person of vskill. Johmmn v. Kcrdunc. 1 De 
It. &: Sm. 2(50 ; 11 Jur. 553. 

Actuary.] — A jierson who, though not an 
actuary, is aci-iuainted with the business of life 
insui'ance, is competent to give evidence as to 
the average and y^robable duration of lives and 
the present value of annuities, as stated by the 
tables and accepted by life insurance companies. 
PundeuY. 11*. .Lb/., 42 L. J., Ex. 153 : L. E. 

8 Ex." 221; '29 L. T.' 180; 21 W. R. 869-- 
Ex. Ch. 

Hot as to Merits.] — Where scieutiffc men are 
called as witnesses, they are not entitled to give 
their o].>iiiions as to the merits of the case, but 
only as to the facts as proved at the trial. Jame- 
.nai \, Prlnltald, 12 Woore, 148. 

b. As to Handwriting*. 

Document put into Hands of Witness.] — If 
a paper is put into the hands of a witness to 
refresh his memory, the counsel on the opposite 
side have a right to see it ; but if it is merely 
given to him to prove a handwriting, they have 
not. Hniclatr Y, Steromm, 1 Car. & P. 582; 2 
Bing, 514 ; 10 Moore, 46. 

Skilled Witness.] — Any person who is 

skilled ” in handwriting may give evidence 
as to the handwriting of a document, although 
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he may ixot be skill ed’’ in the way of his 
])usim.'ss or profession. v. SUrerIorl\ f»3 

L. J., M. 0. 233 : [181H] 2 (f B. 7m ; 10 R. 431 ; 
72 L. T. 208 : 43 W. IL 14 : 18 Cox, C. C. 104 : 
58 J. Ib 788. 

Mature of Knowledge,] — Evidence of witnesses 
who iiave seen letters written by the person 
whose handwriting is in dispute, is adanissible, 
though tiiey may not have seen him actually 
write. JJdr (1. o A. wk E. 705, 

A witness formed Ids onijiion of the hand- 
writing of a party from havitig observed it 
signed to an adldavit used in the cause (on a 
moiioti to postpone) by the eounsel for the party 
against whom it was [)roposed !<•> be proved : — 
Held, suilicieiir. S/nifh v. tSKuhsJnfrff. 5 Car. ik P. 
196. ‘ ' I 

•If a person |>rove tied ]:e lius never seen tlud 
defendaiit write, ainl has itever corresponded | 
with him, bnt iiti.'* seen papers in the ruastcris ! 
otrice wlikdi the attonuy of tlie party admitted j 
to be <.>f hivS handwriting, ami the person has | 
acted on these papers : this is nut sncli n i 
knowledge of the party's Inindwriting as will: 
enabie tiie persuti to pruve a written ('h»cinnerit j 
alleged to be in liis hiunlwriting. d'/vv^frctY v. | 
Munter. 2 Car. A P. 477. i 

Hamlwi'iiing cannot im- ]iroved by a ])erson | 
who has seen letters franked by defendant, but 
has never corre>})OndefL Avith him or seen him 
write.'. Qusnre, how far fi]iinion as to handwrit- 
ing beinc' genuine is eviflonce. Careif v. Pitt, 
Peake Ad. C. 13u ; 4 R. 11. 805. 

An issue having been direered to satisfy tlie 
court as to the forgery of a signature to a warrant 
of attorney, a verdict Avas found, establishing the 
genuineness of it, U]>on evidence satisfactory to 
the palge avIio tried the cause*, and to the court | 
upon liis rc|>ort of it. In the course of the trial, ! 
an iijhpector of franks. Avho had ncA'er seen the! 
party Avrite. Avas called to 'prove, from his knoAV- 
ledge of handwriting in general, that the signa- 
ture in question aa'us iiot genuine, but an 
imitation ; this CA'idence liitviiig been rejected, 
the coiirt refused to disturb the A'erdict, on the 
ground that such evidence. eA'eii if admissible, 
was entitled to A'ery little Aveiglit : and that the 
issue being to satisfy the court, a iicav trial ought 
not to be granted, unlcs.s for the rejection of 
eA'idenee Avhich might }jossib]y have altered 
the verdict. Qiuere, Avhether such evidence Ixe 
admissible at all Gfirncy v. La nqJandif, 5 B. tk 
Aid. 330; 24 11. 11 SiHj. 

Rule as to proof of liandwriting, the Asitness 
must have seen the party Avrite, and SAvear 
to his ])elicf that the writing })roduced is bis. 
Payleton v. ICniijHtoii. S Ves. 473. 

If the Avitness Avill not SAA’car to his belief of 
tlie harulAvriting. but says that ho thinks it 
like, the Lord Chancelhu- of 0 [)iinon this is not 
evidence. Id. 47G. 

A Avitiiess called to prove handwriting should 
form his judgment from the bandAATitijig, not 
from extrinsic drcuiustaiiccs. Mcndt'a iJa Coat a 
x.Pijm, Peake Ad. C. 144. 

In an action on a joint and several proinissoiy 
note against A., 15. and C., the only cA'idenceas to 
the liandwriting of O.Avas a retainer totheattor- 
nc}" to defend the action, bearing the signatures 
of all thi’ce, upon Avliich the attorney had acted, 
without having. ever seen C., or being acquainted 
writli his liandAvriting : — Held, that there AA'as no 
evidence of the handwriting of 0. Pnjio x. Prior, 

5 Man. & C. 2G4. 


'On ' a claim of peerage, 'a family pedigree 
from the X)roper custody being offered in 
evidence, and, in order to proA'e handAvriting, 
the opinion of an inspector of franks and 
otheial correspondence, forming a judgment of 
the character uf handAATiting from inspection 
of other documents, without immediate com- 
parison with the one .in question : — Held, 
inadmissible ; but that of the claimant’s 
family solicitor, AAdio had acquired a familiar 
I knoAAdedgo of the ancestor's linndwi'iring, from 
I harring, in a long course of his business for 
the claimant’s family, examined deeds, A:c.* 
signed by the ancestor, and coming to the 
claimant as muniments of hi.s title to estates 
descending to liirn, received. JVri walfrr Preragr, 
HI Cl. .k ¥. HI3. 

The clerk cif a solicitor, who Avas the solicitor 
<(f the mortgagoL* and mortgagee in the creation 
of the .seciU'ity, and Avho copied the bill of costs of 
the solicitor in the transaction of making an 
I appointment of the estate comprised in the 
I security, and of prepai’iiig the morlgage deed, 

I AAiiioli was founded on the title created by the 
: ap})ointment. may be received as a witness to 
j de})ose to the handwriting on the document 
I (AA'hieh proof alone <loes not make it evillenee), 
i Imt lie cannot be I’eceiA’cd to depose further as 
j to the conreiits of tlie bill of co.sts. or the 
! subject to Avliich it relates, for an attorney's bill 
i of costs is his history of the transaction, and 
.the attorney could not ].)e himself permitted to 
give evidence of tlie traiisaetion against his 
client, or against rho.se claiming under liis client, 
(liantx. Proicj), h Haro, 730 ; IG Jui', GOG. 

As to the necessary proof of a party’s hand- 
Avriting. diinidoJjjh v. Gordo/i. 5 Price, 312 : 
19 R. k. G33. 

Writing of Surname.] — The signature of a 
party to a bill of exchange may be proA'Od by a 
person aaGio has seen him AA'rite his suiname only. 
Lrici.'i V. Sapir. M. tk M. 39. 

Prom one Occasion.] — In an action on a foreign 
bill to prove the handAvriting of the defendant, 
it is evidence to go to the jury, that a person, 
wlio saAV him write once, thinks the handAvriting- 
like, thoiigli he has no belief on. the subject ,* but. 
if he bad iieA'cr seen the party aatRc, mere com- 
parison of iiaiuls would not be admissible. Gar- 
redLs Y. Alexander, 4 Eq>. 37. 

If a witness, avIio is called to prove a person’s. 
handAvi-itin,e, states that he has seen the person 
sig-n his name once, and belicA'cs the handwriting 
to be his, that is evidence of the handAvriting, 
though slight, to go to the jury. Willaimi v. 
Worrall, 8 Car. ik P. 380. 

Prom Correspondence.] — If a party has receiA’^ed 
letters from anothei*, and has acted on them, it is. 
sufficient; to justify liini in sAvearing as -to his ' 
be] ief of the handAvriting of such person. Thorpe 
V. Gishnrne, 2 Car. P. 21. 

A Avitne-s avUo had never seen the defendant, 
but had corresponded with a person by the same 
name, living at Plymouth Dock, wdiere the defen- 
dant rcsideil (and it appeared that there aaus no 
other person of that name there), stated that the 
handAvriting of certain letters Avas that of the 
]>erson Avith Avhom he bad corresponded : — Held, 
sufficient evidence to admit the letters to be 
read against the defendant. Harrington, v. Fry^ 
R. & M, 90 ; 1 Car.<k P. 289 ; 2 Bing. 179 ; 9 Moore. 
344. 
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A clerk wlio has seen luiineTOUs letters adcbessed 
],)Y a party to his employer, and has acted on those 
letters, may prove the handwriting of the party. 

V. Shine tj. r> Oar. & P. 218. 

To prove tlie handwriting of a defciulant, named 
F. to a letter, a clerk of a banker stated that a 
person of that naii'ie kept an account with the 
banker and had signed his name in a book, and 
drawn cheques which the witness had paid, and 
that he believed the letter to be of the hand- 
writing of that pen-son . The defendant’s attorney 
proved that the defendant had desired him to 
atldress him at X(e 12, Tower-street, and another 
witness proved that he had written two letters 
to “Mr. F. “W.. 12, Tower-street,” and had 
received answers, and that he believed the letter 
otfere<l in evidence to be of the same handwriting 
as the answens ho had received to his letters : — 
Held, sufficient proof that the letter was in the 
defendant's handwriting. JlnrJeta v. Wolfltnfjen, 
2 Gar. k. K, 74b. 

Answer to letter.] — Mr. S., tlie managing 

olerk of the [)laintiii's attorney, wrote a letter to 
the defendant, addresse<l to him at his residence, 
which letter was proved to have been put into 
the post. Mr, t', })roved that he I'eceived an 
answer to his letter : — Held, that the letter thus 
received in answer was admissible, without proof 
of the defendant's handwriting. Orc/idou v. 
Wilwn, 2 Car. A K. 1. 

Ancient Manuscripts.] — A person accustomed 
to ancient manuscripts, saying that, by a careful 
oxamination of certain signatures he had, in his 
mind, such a distinct knowledge of the hand- 
writing as to be able to say, without immediate 
reference to them, whether any letter shewn to 
him was or was not written by the same person, 
is a competent witness. Crawford and Luahni f/ 
JPeeraijea, 2 H. L. Gas. oo7. 

Where a person had been dead a great number 
of years, whose handwriting was to be proved, it 
was done by shewing the similarity of the hand- 
writing in 'question to the handwriting of his 
will. More wood Wooih 14 East, 82S, n. ; 12 
E. K. 587. S. P.. Moe d. lirnne v. RatrVuufr, 7 
East, 282 ; 8 Smith, 254 ; 8 K. R. 082. 

A witness may ]H’Ove bandwriting although he 
eever saw the [larty write, if the antiquity of the 
writing renders that impossible, by swearing that 
it eorn?sponded. ^vith other ancient documents 
acknowledged to be genuine. Could v. Jones, 
1 W. Bl. 884, 

To prove that a ))apcr was the handwriting of a 
deceased rector, whose name it bore, it is not 
sufficient to produce many of the returns to the 
spiritual court, made in the time of that rector, 
and signed with his name, BrooUtard v. Ifood- 
Uy, Peake, 21, n. 

i The handwriting of an account paper ma}’ be 
proved by the opinion of a witness, who has com- 
pared it for the first time with other authentic 
old writings at the time of the trial. JDoe d. 
fUmaii T. Tarver^ 11. k M. 141. 

After thirty years, handwriting of letter need 
not necessarily be iiroved when letter affiords 
intrinsic evidence of its authenticity. Where 
,, , there is no direction to such letter, prima facie 
it must be Intended to have been written to the 
party among whose ]>apers it was found. Ben- 
whh V. Meed, 6 Mad<l 7. 

i Comparison of Eandwriting—Since the C. I. P. 
urn, s. m.] — In an action on a bill, the 


acceptance being denied ami alleged to bo a for- 
gery, documents, such as reeei})ts, not relevant to 
the issue, but pi-ovcd to be in. the handwriting of 
the defendant, were allowed to be put hi for the 
purpose of comparison. JJireli v. MUhjwinj, 1 
F. &. F. 270. 

On the cross-examination of an attesting wit- 
ness to a codicil, ho denying that it was in his 
handwriting, other doemnents aiimitted by him 
to be in his writing were allowed to be submitted 
to the jury for the pin-pose of comimrison of 
handwriting. Cresswrll v. Jaclison, 2 F. k F. 24. 

In an action on a bill against the acceptor, 
there was a plea traversing the acceptance. Xo 
evidence was offered by the ^daintifl: on this 
point, but the bill and a letter were produced at 
the trial in accortlance with a notice by the 
defendant to ])roduce, in which notice tlie bill was 
described as the bill accepted by the defendant, 
and the letter as being a letter of the defen- 
tlant’s : — Held, that as the jury had an opjior- 
tuuity of comparing the handwriting if they had 
thought it neces.sary, there was some evidence of 
the defendant’s handwriting. Seanl v. Jachson, 
24 W. R, 159. 

The question being tvliether a memorandum 
tvas in the hamlwritingof a defendant, and he, in 
the course of cross-examination, having been got 
to WTite something on a piece of paper, this tvas 
allowed to lie shewn to the jury for the purpose 
of comparison of handwriting. Cohhett v. luhn i ;z- 
ster, 4 F. A F. 490. 

In a suit involving a question of disputed 
handwriting the hearing of a summons for pro- 
duction of documents is not the proper stage for 
ordering the production of writings for purposes 
of comparison, inasmuch as by the C. L. P. 
Act, 1854, s. 27, disputed wTitings may be com- 
pared only with wnltings “ proved to the satis- 
faction. of the judge to be genuine,” and this 
]>i'oof can only be furnisheil at the hearing. 
WlhfO/i V. Thornhury, 48 L, J., Oh. 855 ; L. E. 
17 Eq. 517. 

Before Act.] — Evidence of hamUvriting 

by comparison is inadmissible, except either 
•where the WTiting ackiiowiedged to be genuine 
is already in evidence in the cause, or the dis- 
puted writing is an ancient document. These 
exceptions are of iiecessitv. Boe d. Perry v. 
Newton, I X. A l\ 1 ; 5 A. A E. 514 ; \Y. W. A D. 
408: 6 L. J., K. B. 1. 

A person aceiistomed to ancient manuscripts, 
saying that by a cai-eful examination of certain 
signatures he had in his mind such a distinct 
knowledge of the handwriting as to be able to 
say, w^ithout immediate reference to them, 
whether any letter shewn to him was or was not 
written by the same person, is a comp(‘tent wit- 
ness. Crawford and Bind say Preray rs, 2 H. L. 
■Gas. 557. 

A document pur]iorred to be a certilicate of a 
marriage at Bristol, in I7t*»l, wTitten and signed 
by W. D., curate of St. James's : — Field, that the 
handwriting of "VV. H. might bo proved by the 
opinion of a witness, formed by comparing it 
with various signatures of M”. i). in the original 
register of St. James's, by wdiich Ueapjiearcd to 
be the officiating curate in iTffi. without any 
proof of his deatii, or of search for witnesses wiio 
might have seen him WTire. Doe d. JeidJns v. 
Davies. 10 Q. B. 814 ; 16 L. J., Q. B. 218 : 11 Jur. 
607. 

In an action of libel for having charged the 
plaintiffi with having wn-itten a libel on the 
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defeiK’laiit, to which he. pleaded n jnstlhcatioii tent^ of corrcsprtndenee* refused in the iiistaiice 
that the plaintifS: had written the libel it i of a single letter for the parpo<e of coiuminnciit. 
appeared that in the libel thus alleged to have y. Bnnnjkfon, Ves, B. 172. 

been ■writte.n by the i)laintiif, the name of the : The evidence of *• experts/’ as to the age «>f Bie 
defendatit was spelt in a peculiar way: — Held, ■ document and the character (T tht; haitdwritiiign 
that, in order to prove that the plain ti.tf wrote maj* in some cases be valualde. Cnmch y. 
that libel, other documents written by him in ILmprr, Id Keav. 1S2. 
which the name was so spelt were receivable, i 

Bnwlis Y. TlMoriie, 5 Ex. 029 ; 20 L. J., Ex.' With Document aot in Evidence.]— «On 

60 : 14 Jiir. 1122. ’ ’ (the trial of an action on a promissory note, in 

l£ a witness who is calletl to disprove the sig - 1 which the fiucstiou is wiiether defendant had 
nature of the defeiuhint tu an acceptance, states eiHhjrsed it or not. plainriti's counsel will not be 
that he believes tlie signature is not that of the allowed to give ni evidence a number jtf other 
defendant, and gives as his reason for that bedief. * iiOt<*s hearing <letendant*’s uinioubted signaturCy 
the absence or presence of certain peculiarities, with a view of having the jury compare the 
which he says do or do not exist in the genuine . handwriting of those signatures with theindorse- 
signatures of the <i(‘feiuiant. the oppodle cnun'cl nmiir oi the note in qia-stion. and the jury will, 
may par into his hand a paper uneoruiecied with not 1/e allowt'd to compare anything with the 
tiie eaiisce and ask if. in liis opinion, that con- end(trsernenr except dueiinierUs otherwise evi- 
tains a genuine .'-ignatiiieof the defendant ; and, donee in the ea.-'C. Ih'oniatjo w Jk}n\ 7 (hir, P, 
if he aii>wers in tin.; allirmalive. he may then l/e 

askedi. '• iMes the signature In this paper, which . On a pue-tion as to the genuineness of hand- 
yoiisayi.s genuine, contain tiiesanie peculiarities, i writing, a witness who has been examined as to 
or want the same peculiarities (as the case may | hi.s opinion and belief respecting^ it, cannot on 
beb which you have before stated asyour rtn^ui': cross-examination, ’oe advcii his opinion as to the 
that the sitriiature in dispute is mt genuine I genuinem>s (jf another document in the hand- 
Yining v. J/onnvr, 1 Car. X K. 51 : 2 M. ilob. ; writing of the supposed writer, such document 



niunicatioii was privileged, m\d rliat rhertdorG 
the question was inadmissiVjle. Branford v. 
Branford. 48 L, J., P. 40 : 4 V. 1). 72 : 40 L. T. 
67)9 ; 27 W. R. 691. 

An attoj’iiey is not at liberty to disclose iiL 
evidence what has been conti<lentialiy connnuni- 
cated to him by a client, although the latter is 
no party to the cause before the court, limj v. 
WifJiC7% 2 Camp. 7)78. 

An interrogatory being put to a solicitor in 
the cause, as to whether the plaintitf had acted 
as adviser and agent for a certain defendant, the 
solicitor demurred, for that he ha<l acted profes- 
sionally for both parties, and in the suit ; and all 
the information he possessed which would enable 
him to answer the interrogatory had ])een derived 
from communications contidontially made to him 
by the said defendant and the plainthf, or one of 
them ; and he considered his answering the 


or the attorney's clerk acting for the attorney, in 
order to induce the judge to take a step in the 
cause, is, if relevant to the question at issue in 
,the trial, admissible. IluJUr v. Worman, 9 L. T. 
t41 ; % W. R, 348. 

Counsel not to be examined as to his know- 
ledge as such. Bennli v. Codrka/fim^ Oary, 100. 


ii. Solwiton. 

Existence of Legal Proceedings.] — If any 
xaaner is disclosed to an attorney in the cause, 
he cannot be permiited to give it in evidence 
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persons executing the deed, and saw them 
execute it, ami then wrote his own attestation, 
the fact that persons skilled in handwriting; 
declare their belief, formed on inspection, that 
the handwriting is not genuine, iloes not call on 
that court to grunt an issue to try the disputed 
fact : but it may determine that fact on the 
opposing affidavits, Xoirfon v. BioliefU, 9 H. L. 
Cas. 262 ; 31 L. J., Ch. 247 : 7 Jur. (N.S.) 952 : 

7) L. T, 62 ; 10 AT. R. 1. 

What Documents.] — Letters and papers of any 
class may he proved as to the handwriting Ti%A 
voce, and the witness cannot he cross-examined 
at the li earing: but. if there be any doubt, an 
opportunity may he given by the court to see if 
he has sworn truly. ElUn v. Bcane^ 3 Moll. 6»3. 

Effect, of Offer to Compromise.] — Assumpsit 
against the drawer and indorser of a bill of 
exchange. Plea denying the drawing and 
indorsement. At the trial a witness for. plaintiff 
stated that he had received letters from defen- 
dant’s place of business in the same handwriting 
as that in which the bill was drawn and indorsed. 
An offer to defendant to comiironiise after action | 
brought was also proved. For the defence, three 


either in that or in any orher action. WUnon v« 
Radall, 4 Term Rep." 753 : 2 R. R. 7)17>. H. P, 
Lloyd V. Lloyd. 2 Curt, 26>2. 

It is the privilege of the client and not of the 
attornejx JParldinrd v. Loicfen,'2 Swanst. 216, 
■;.'Ati attorney 'is not priwleged froiiiblisclosihg^'^ 
as a witness . a .statement .made, "by 4.iis. elient,', 
.relative,, to the .subject-matter .of a suit, if.]siicli 
statement was not necessary for ilie purpuse 
of the proceedings on which the attorney was 
emploved. Gllhird' v. Bafna. 6 AI. A AA”. ,547 : 8 
D. P. G. 774: 9 L. J., Ex. 171. 

Solicitor concerned in cause is 7iot bound to 
testify, though served with process. Bard v. 
LomlaeOi . 62. S. P. Andrn v. Ve.i(:y. id. 63 ; 
JLartfo7‘d Y. Lee, id. ffil. 

Communications made to an attorney respect- 
ing' a matter in dispute and cN.:)ntroversy :■ are 
privileged, though no cause was then commenced. 
Clark Y. ClarlCl AI. A Rob. 3. 

So, communications rnade by a party to , an..; 
attorney are coniideiitial, although they do not 
relate to a cause existing or in progress at the 
time they were made. Cromaek y. 'iBatJieoie, L, 
Aloore, 357 ; 2 Br. A B. 4 ; 22 R. R. 638. [hit see 
Betf.Y, Ow, infra. 

I Communications made before suit. ])v a client 
wetnesses swore diat the ^y•ltmg was not defem- solicitor, concerning the matter ii\ dispute, 

< ant s:-HeId that though the not irenerallv privilesed ; but advice given 

detenoo rebutted the inference that the writing | conMeiitially to a cliente on such statements, is 
vvas defendants, yet the oher to compromise 2 GifE. 

eruaence recognising the handwnting upon tlio j 453 7 ,,1 . 3 l. T. :«!t 

■ViTdl ’tirliirif tivnf rvf fhri rl rif ri-ivrJ n f /-vv* i-v4- ■ 


bill, whether that of the defendant or of some 
other person, siifticicnt to go to a jury. ILirding 
V. Jo tier, 1 Tynv. A (1. 135. 


Communications between a solicitor and his 
client ante litem motani. and a biR of costs 
relating thereto, are privileged. Turf on. v. 
Barker, 22 AT. R. 438. 

Communications between solicitor find, client,.,,: 
to wdiich privilege once attaches, . are "always t'' 
privileged, whetherdthey have been made, w'itli''' 
reference to the existing action or to a previous 
In the ecclesiastical I one : ^ a fortiori are they privileged wdien the 
arts comparison of handwriting is admissible j d^'^cstion in dis])Ute is the same in the second 
klence. Lock v. Benner, 1 Add. 360. 1 action. Bullock v. Carrie. 47 L. J., Q. B. 352 ; 

' 3 Q. B. 13. 356 : 38 L. T. 102 : 26, AT. R. 330. 

So, held, -where A., having fai.led in an; action,', 
against him by B., brought an action for iiidem- ; 
nity against C., wdio was under the same, obliga- 
^ tion to him as he w'as to .B., and the application.:" 
j was by C. to inspect documents to whicli privi- 
In what Cases.] — A barrister cannot he called j lege attached in the former action, Ih. 
as a -witness to prove what was stated by him on | On the Queen’s proctor's intvi'vention alleging 
a motion before the court. Curry v. Walter, 1 j the adultery of the ic*titionei‘, counsel on behalf 


In Criminal Case.] — The same proof of a 
prisoner’s hamhvriting is alhwved in a criminal 
as ill a civil case. Jlnr v. Beiuey, 2 Ken, 368 ; 
1 Burr. 643. 

In Ecclesiastical Court. 

courts 
evidence, 

8. Privilege. 

a. Legal Professional Confidence, 
i. Counsel. 


Esp. 456 ; 5 11. R. 743. 

A party will not be allowed to go into evidence 
of the time when the counsel for the opposite 
party wus retained, either by calling the coiiiisers 


of the QueenAs }>roctor proposed to ask the 
petitioner whether he ha<l net confessed to his 
solicitor on a foimer rrial that he had been guilty 
of a matrimonial offence : — Held, that the com- 
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iiiteiTogatoiy would be a lireaeli of professional not ' extern! to fliose deri red from tliii*d parties, 
confidence reposed in him by his dierits. Demur- whether strangers to or the opponents of the 
rer allon'cd. Gihhvu v. Strathmore, 11 L. J., client, although made to the solicitor while 
<jh 3 orj. acting in that ca|>acity. Ford v. Temuiof. 32 

Beav. im : 32 L. J., Gh. m ; 9 Jixr. (x.S.) 292 ; 
As to Sale of Estates.] — Cfuinmnnicatioiisniade 7 L. T. 732 ; 11 W. R. 324, 
to an attorney bv his client respect in 2 ' the sale of - 

estates arc privilcgetl : the rule is not limited to Question for Judge.]— A Judge is bound to 
suits existing'’ or expected. JLjr/i v. JoIifTe, 1 | decide the preliminary question of fact whether 
>1. & Hob. 32d. ' ’la communication is privileged or not, am I his 

The privilege of eonimiinication between soli- j decision, if erroneous, may be reviewed, Cleai’e 
citor an<l tdituit extends to all matters within the I v. Jone,% 7 Ex. 421 ; 21 L. J., Ex. 105. 

-•cope of the erdinarv duti^- of a Folicittw, and' ^lotion to restrain a solicitor from givmg 
the Mile of estate^ beiiic of -mm matters a soli- 1 evidence of confidential matters, ^refu^ed : the 
citor is not at iil>eny to di-close what passed in : propriety of iii-i being examined being left to the 
■conversations wliich he lari eit.her with the ■ consideration of the court before which lie iiiight 


client or the agent of the 
amount of the l.idding r 
sale, of an c-tate in whicti 
for him. m- to raiicr matiL 
sale. Ctu'inmit'l v. Pitu't 
€h. 275. 

5Vherc an act done in 


icin, jvlaairc to the ' appear as a witness. Bei r v. Wanh Jac. 77, 
I'eservcd uoon th.e 

; i;ud Ijccu cm’iccined i Professional Advice.^^ — The ]n-otectioii ot coni- 
couiiccrcd with such ; mnnieations. made by a client to his attorney, 
I Ph. «;s7 : 15 L. J.. ; applies to all cases in which the relation of 
; attorney aiul client subdst.'-, and to all cases 
Lii’suai ice of a liamain , where the client applies to the attorney in his 


betw'cen two ^ part ics. and in prc-^encc of Nhe , po^fossional capacity. Boo d. Shellard x, Harris, 
att<'»rneys for eaeii of tiicm. the eommuuicatirm 5 Car, lS: B. 592. 

by one part}' to liis atrornev rclaLina to that act ; An attorney cannot be asked whether A. 


; atrornev rclaLina to that act 1 


is not piiviieged su a- to [nevenr the attorney I appdied to him to ^ draw ^ a certain <leed ; nor 

froni 21 vine evidence oif it. I17c7,',v v. Id i whether A. asked his advice for a lanful oi an 

M. AW. .sTt"'; Id L.'j’. Ex. 2o 0 • 11 Jur.'525. Aiiilawful purpose. 75. 

Wliere iqnii tlic sale of an estate the same | In an action of trover for a lease brought by 
attorney was employed by rlui vendor and by the i the assignees of a bankrupt, the plea set out that 
pui'cliaser, a communication from the purchaser j before the bankruptcy, the bankrupt deposited 
to the attorney, asking hjr time to ]'»ay the ! the letise with the defendant as a collateral 
purchase-iTionev. is nor pi’ivileo'ed. Penn/ v. i security for money wliich the bankrupt owed 
Smith, 9 M. AW. dSl. : Car. A M. 554 : 11 L. J., 1 him. At the trial, the plaintiffs attempted to 

Ex. 2d9. i shew that the lease was deposited after the act 

Ujmn settling interrogatories for the oxamina- ' of bankruptcy, and for that purpose called a 
tion of a vendor in tlie master's oiiicc, on a ! witness, who had been the attorney for _^the 
question c>f title between vendor and purchaser : ! bankrupt after the act of bankruptcy, and had 
—Held, that the vendor was nor compellable, at been ai)plied to by him to raise the money. It 
the instance of the p>urc]iaser. to state his motive was then proposed to ask liini whether the baiik- 
for making a certain a[ipoiiiiment, or to discLjse rupt had not the lease in his possession at that 
confidential comniimications. made by him to his time : — ^Hcld, that this was privileged frfiin (lis- 
solicitor and counsel respecting the propertvg closare, as being a ^confidential comniiimcation 
although such com,munieations were made merely made to him Jn his character as an attorney, 
on behalf of the consulting person singly, and Tarquand x. Kni/jlit, '2 M. A W. OS; 2 Gale, 192; 
were not made during a suit, during a dispute. 3 E- J*: Ex. 4. 

or after the threat of a suit. Pearce x. Pearse, Counsel or attorney cannot be called upon to 

I De G. A Sm. 12 : 1(5 L. J., Ob. 153 *, 11 Jnr. 52. reveal the advice glTcri to the client ; liemurrer, 

therefore, overruled as to the ease, and allowed 
As to Mortgage.] — In a suit for redemption as to the ojiinion, Pleluirds v. Jachson, IS Vcs. 
by a judgment creditor of A., a mortgagor, and 474. See]f5///fc v. Surman, 2 L. J. (O.?.) Ch. 28. 
B., a solicitor, who had a mortgage on A.'s A., the ilefendant, wpte to his solicitor, who 
property in his own name, but in trust for other was also the solicitor of E., the plaintifl: : “ You 
parties, his clients, and had been employed by may make Ivlr. E. an offer of the T. 'Hotel on 
other clients also in advancing money upon it by certain terms,” This letter was forwarded to 
wav of mortgage, it was held that’ D. was not the plaintiff, who at once wrote and accepted 
bound to disclose either the names of the parties the offer. A subsequent letter froin the defon- 
for whom he held the mortgage (he swearing b}' dant to the solicitor, expressing satisfaction that 
his answer that he was authorised to give dis- E. had accepted the offer, was tendercil in evi- 
clmrges for the money when repaid) or the derice : — Held, that the letter was jnivileged. 
names of the other clients for whom he had 7d//7/c v. 52 L. J., Ch. fcO ; 47L, T. 543; 

■effected mortgages. Jonrr x. Piu/h, 1 Ph. 96 ; 31 W. R. 320. 

II L. J., Ch. 323; 6 Jur. OIG. Reversing 12 Sim, Where an attorney is employed by a client 

470. ' professionally to transact professional business, 

all the communications which pass between them 
Knowledge Obtained during Trial,] — The rule in the cause and for the purpose of that business, 
as to privileged commimications between counsel and not those only which relate to litigation 
or attorney and client does not extend to facts commenced or in contemplation, are jaavileged 
of which the counsel or attorney of themselves communications. Herring v. Clalenj, 1 Ph. 91 ; 
obtain knowledge in the course of a trial. Broioa 11 L. J., Ch. 149. 

v. Foster, I H." A H. 736 ; 26 L. J., Ex. 249 ; 3 A. applied to B., an attorney, to raise money 
Jur. (N.s.) 245 ; 5 W. R. 292. upon certain property, and eiiabletl him to obtain 

The privilege of a solicitor applies only to an abstract of the title and compare it with the 
communications received from his client ; it does original, but the money was never raised. In an 
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ejeetmeiit. B. was called tipon to produce the 
abstract as sccoiidaiy evidence of an original 
deed stated therein : — Hel*l, that A.’s communica- 
tion was confidential, and that B.’s evidence was 
therefore inadmissible. JJiw d. Peffiy v. Wafhuhs% 

4 Scott. 155 ; 3 Bimr. (N.C.) 421 ; 3 Hodges, 25 ; 

0 L. J., C. P; 107 ; i Jur. 42, 

An atTorney is not bound to s].)ealv as to the 
particulars of a bill of exchange, wdien the laiow- 
ledgc of those particulars is only derived from 
the bill having been intrusted to him by his 
client. Beard v. Aelierman, 5 Esp. 120, 

An attorney, employed by consent of two 
parties in preparing a deed from one to the 
other, cannot be examined as to what he became 
informed of in preparing the deed, when the 
action is brought by ihe assignees of one against 
the other, suggesting fraud in the deed. Bolmm 
V. Ivemj), 4 Esp. 235 ; 5 Esp. 52 ; 8 R. R. 831. 

When an attorney has come to the knowledge 
of a deed or an instrument Jiaving been destroyed, 
from the circumstance of his being emphnmd as 
an attorney, he cannot be asked as to the fact 
the knowledge of which was so obtained. Ih, 

In an action by payee against maker of a pro- 
inissni'y note for money lent, the plaintiff, for the 
purpose of taking the case out of the statute of 
Limitations, tendered an account-book, contain- 
ing an admission by the defendant of payment 
of interest to him. Tlie defendant’s counsel then 
raised a collateral issue ns to the admissibility of 
the book, and proved that the plaintiff, being 
the attorney of the defendant, wrote to her for 
a statement of the debts and payments of her ' 
late Imsband, adding, “ This from you will assist 
me in preparing the ease for counsel.” Where- 
upon the book in question was sent to the plain- 
tiff : — Held, that the communication was privi- 
ledged. Cleam v. Jones, 7 Ex. 421 : 21 L. J., Ex. 
105. 

A witness inaj" demur to answer an interroga- 
tory which seeks for information come to his 
knowledge hi professional confidence. Parry v. 
Watlnns, 9 L. J, (O.s.) Ch. 63. 

Attorney, &C., may object to answer as a 
witness, as to a confidential communication. 
Maddojr v. Maddow, 1 Yes. 61. 

A solicitor may. by his answer to a bill against 
him and his clients, refuse to discover any deeds 
or facts confidentially communicated to him. 
Stratford v. Hogan, 2 Ball k B. 164. 

Crime,] — All couimimications between a 
solicitor and his client are not privileged from 
disclosure, but only those passing between them 
in professional confidence and in the legitimate 
course of professional employment of the solicitor. 
Communications made to a solicitor by his client 
before the commission of a crime for the purpose 
of being guided or helped in the commission of 
it, are not privileged from disclosure. Beq , v. 
A/a 54 L. J.. M. C. 41 : 14 Q. B. E. 153‘; 52 
L. T. 25 ; 33 W. E. 396 ; 15 Cox, C. C. 611 ; 49 
J, P. 374— C. C. R. 

Praud.] — G. ami E.. were partners under a 
deed of partnership. M. brought an action 
against R. k Co., and obtained Judgment therein, 
and issued execution against the goods of R. 
The goods seized in execution were then claimed 
by 0. as his absolute property under a bill of 
sale executed in his favour by R. at a date sub- 
sequent to the above-mentioned judgment. An 
interpleader issue was ordered to determine the 
validity of the bill of sale, and upon the trial of 


this issue, the partnership <leed was [iroduced on 
C.'s behalf, bearing an indorsement purporting 
to be a memorandum of dissolution of the said 
partnership, prior to the commencement of the 
action by Isl. Subsequently 0. and R. were 
tried and convictetl upon a charge of conspiriug 
to defraud iL, and iijioii tliat trial the case for 
the ]>rosccutioii was, that the bill of sale was 
fraudulmit, that tlie partnership between 11. and 
C. was in truth subsisting when it was given, 
and that the memorandum of dissolution indorsed 
on the deed was put there aftei' M. had obtained 
judgment, and fraudulently ante-dated, the 
whole transaction being, il was alleged, a fraud 
intended to cheat of the fruits of his execu- 
tion. Upon the trial a solicitor was calle<l on 
behalf of the ])rosecutiou to prove that after M. 
had obtained the judgment C. and R. together 
consulted him as to how they could defeat M.’s 
judgment, and as to whetlicr a bill of sale could 
legally be executed by R. in favour of C. so as to 
defeat such judgment, and that no suggestion 
was then made of any dissolution of partnership 
having taken })lace. The reception of this evi- 
dence being objected to, on the grouml tliat the 
communication was one between solicitor and 
client, and })rivilegcd : the evidence was 
received, but the question of whether it was 
properly received was i-eserved for this court : — 
Held, that the evidence was properly received. 
Cromaeh v. Heatlicofe (2 Br. & B. 4 ; 22 R. R. 
638) ; liew v. Smith (1 Phil. & Arn. on Evidence^ 
118) ; and Doe. y. Harris (5 Car. k P. 592). over- 
ruled. Folletf V. Jeiferyes (1 Sim. (K.S.) 1) 
Bussell V. Jaehson (9 Hare, 387) ; and Gartside 
Y. Oiitram (26 L. J.. Ch. 113), approved. Ih. 

A solicitor ordered to be examined against his 
client in a case of fraud. Cutfs v. Picheruig, 3 
Oh. Rep. 66. 

Where relief is sought in respect of a fraud, 
there must, in order to take the case out of the 
rule of privilege, be at least a specific, allegation 
in the bill, rjonnccting with the fraud the 
solicitor of the person who was a ])arty thereto, 
although such person be deceased. Ckaidfon v. 
Coomhes. 32 L, J.. Ch. 284 ; 9 Jur. (N.S.) 534 ; 8 
L. T. 81 ; 11 W. R. 504 : 1 N. R. 547. 

Where, thercfoi'e, a bill alleged that a person 
deeease<l had been parry to a "fraud and prayed 
relief in respect thereof, and the solicitor of such 
person, being called as a witness, tlemurrcd to 
questions put to him before the examiner upon 
the ground of privilege, the court allowed tbe 
demurrer, there being no specific allegation in 
the bill connecting the solicitor with the fraud 
complained of. Ih. 

Forgery.] — A. took a forged will to B., a 
solicitor, and asked him to advance money on 
a mortgage of the property mentioned in the 
will. B. maile no charge for the interview, and 
did not advance the money : — Hckl, nut a privi- 
leged communication. Beg. v. Farley, 1 Den. 
C. C. 197: 2 Car. & K, 313. 

A prisoner was imlicted for forging a will. 
The forged instrument had been given by him 
to his attorne}", ostensibly for professional pur- 
poses, but in the opinion of the judge with some 
veiy different object. An objection that it was. 
a privileged communication, and therefore could 
not be read : — Held invalid. Beg. v. Jones, 1 
Den. 0. C, 166 ; 2 Car. &: K. 234. ‘ 

An attorney is not obliged to give evidence on 
a charge of forgery against his client. Eeso v. 
Dt^on, 3 Burr. 1687, 
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A., nu iiTtoriiev was employesl by bis 

sollritur. t.* |>iit out iiionoy UJyou mortgage* C> 
RjipJbsl .tL^,A*tls Ills solicitor t:o .prociire him.. an 
advaui'*/ (. 1 : mtirtgage. C. >tatc«l To A. that he 
was Mwiier <il; certain freehold lamls. and pro- 
duced a iVrged will in prut if uf liis title, which 
he plact'di in the hands rd’ A. B. mlvanecd the 
money. A. acting as his sulitdtor, by preparing 
the iiion'jaiV‘. deeds, v\:e. : — Held, that on the 
trial of C. f‘tr' iitrering the forged will, A. was 
bound tu produce the will, and also to give evi- 
dem.n'j rd what i *. said lo !iim as to the advance 
of tlu‘ i/ey. v. Are/*//. S ihir. *.y P. r>‘.Hh ! 

And SCI* //'V‘ V. Ilaijicard, 2 Car. vg K. 234- ; 2 i 
■d''OX''i'. i 

False Pretences/ — A letter written by a; 
snlicitur i‘ c a client making a claim for a lost i 
ptir<‘i‘i ail-j'-i canain valunbb* tiiliclf". b not | 
inadnii>^iliie on the ground of ]',rivilcge in ai 
criEnimO '‘c-i-. Ihjr eel uj-der to imihe a client | 
crimimslly rc''|iuii'.ibie for a letter written by his ■ 
solieltoE’ it must be shewEi that the letter was . 
writoui ii! pursiianco of tIu* instrnetiuns of the i 
client. A letter by a sulicitm' written **111 con- | 
se pieio.*'.'" <'(f an inrerviov' with liis client is Ejitt i 
e iiiivjilrsit Tu a letter wi'itten by the histroctions i 
uf the elienr. and is nrg atlmissilAe in a crimimd I 
esise aeMEtist ilie cliciir. J/y. v. 7>cn*/cv*, 4r3 j 
L.T. Ale. ' ! 

Same Solicitor Employed hy Two Clients.] — ' 
Where rw«'* liarties in disjmie have one attorney, | 
a eoinriianicjiTiun by one to Idni in bis common ! 
capacity is nr*r privileced, and may ]>e ii'^ed by I 
the otiier. linufflt v. (’rathu-hr, 1 'Sl.k llob. LS2. I 
S. Ih, /'-'c-re V. PotirJK 1 31. vV' Pmb. 22S. | 

A sulieirr.r acting for two clients in a matter '■ 
is privileged*, upon examination before the etmii-t, 
from d!^e!osillg to one client professional insts-uc- 
tions given tc. him bv tlie r>rher. rhadell. In n\ 
27 L. T. 40) : 21 3V.‘E. To. 

A. liaving a claim against B.. they went 
together to the otilee of A.'s attorney, who had 
never actedi as attorney for B. A statement was 
mafle by B. relating to J..’s claim. Jtnd if was 
arranged, that the jittiwney sbouid, on belmlf of 
B.. write to a third party in res})ect of the sub- 
jecr-marter rif the claim. An act Ion having been 
{tfl'erwariN brought by A. agEiinst B. : — Held, 
that the statemeiir by B, was not li privileged 
craEimimication. Shore v. JJedfonh 7) 3Ian. k H, 
271; 12 L. d.. C. Ih 138. And see IJadte v. 
Add trot, iinte. col, h2b. 

Held, abu that the letter, being an act done, 
might lie proved by the attor’iey. Ih, 

Joint Adventure by Two Persons — Statements 
by One to Solicitor of the Other.] — Where two 
persons, each employing his own soliclbir, are 
engiiged in a joint iidveutiire. and one of them, 
who is do>ir(va< of retiring from the adventure, 
suggests that his solicitor should be consulted 
]>y his cu-adventurer in regard to the imitter, 
the statements mailc at an interview with his 
solieitnr by or to the co-a<lventiirer are |)rivi> 
leged, and cannot be admitted as evidence 
agiiinst him in an action by a third person 
brought in connection with tlie joint adventure. 
Semilie, statements made at joint consultations 
between i.-arties and their counsel or their 
solicitoi's wruild be similarly privileged. liocho- 
f‘ nouuld V. JJaudeud, 03 L. J., Ch. 71)4 ; 74 L. T. 
783. 


Tru^t Business.] — an action by a cestui (pie 
trust against his trustee, .a communication made 
by hiin toan atlorncy, who had been em]>ioyed 
by him in the matters of the timst, and only 
relating to such matters, is not privileged. 
Shetni w 1 F. & F, 441). 

Proposition of Compromise.] — The plaintiff 
may will the former jittorneyof the defendant to 
|,U’oVe an offer l>y him. on the part of his client, 
to settle the account, and to pay a sum of money 
Exs due to the plaintiff. Tuntee v. Ihldton.^ 2 
' Esp. 474. 

A witness may be called upon by the plaintiff 
to state a conversation, in wliieh the defendant 
}*roposed a compromise to the phdiitiiT, {although 
riie witness attended on that occasion as attorney 
for rlie defendant, (/rijfifh v. JJarlea^o B.6cAd. 
.3U2. 

An offer made by the attorney of the defen-. 
danfs fatlier, isnoV/idence against the defen- 
<lant, and the fact of the ilefeudaut afterwards 
em})loying the same attorney makes no ditfer- 
cnee. " JJnrtjhart v. Ajttjeraffin, tJ Car. P. GDO. 

Whei-e tiie clerk of the jilaiutiil’s atun-ncy 
went to the defendant's attorney for the object 
of erfecting a eomprombe, and what he said was 
said with the wish of effecting it : — Held, that 
ail that passed was privileged as being a negotia- 
timi to bring about a compromise, Jardinew 
Sheridan. 2 (Jar. & F. 24. 

In a discussion between the attorneys of the 
plaintiff and defendant touching the dispensing 
with certain witnesses at the trial, the plaintitPs 
attorney stated to the defendant^ attorney that 
the debt was owing from the late husband of the 
defendant HekC that such statement couhl 
not be given in evidence against the plaintiff’. 
Peteh V. Lt^on, \) Q. B. 147; L5 L. J., Q. B. 31)3. 

A. having a demand upon B., B.. before A. 
commencetfhis action, employed U., his attorney, 
to make certain propositions to A. upon tlie 
matters in difference between them ; C. cannot 
be examined as to what B, said upon the occa- 
sion, for this is to be considered as a jirivileged 
communication between attorney and client ; 
but what C. said when he made the propositions 
to A. is good evidence against B., without further 
proof of C. being autliorised by him than the 
fact of C. being his attorney. Gainsfonl v. 
Grammar. 2 Camp. 1) ; 11 R. R. d48. 

A letter fnmx one of the parties, proposing a 
compromise, is not a privileged communication, 
if tendered as evidence that a corri})romise had 
actually been effected. Collier v, AhAvAi*, 2 
Car. t\:\MUl2. 

An offer to acce]'»t a given sum in payment of 
a claim, ou coiulitiotrthat tlie amount of the 
claim is not to bo questioned, is not a nem>lijitiori 
for a compromise, and therefore admissible. ' 
Bund) all v. Spotfimeoode. 3 Car. ik K. 302. 

A debtor being in prison UTote to the town 
agents of his creditors’ attomeys rwpiestiiig 
tiiem to send a confidential clerk to him. with 
whom he might communicate avS to his creditor’s 
claim : — Held, in an action by the creditors to 
recover the claim, that what the debtor said to 
the person who went to liini in consequence of 
his letter was receivable in evidence, eveix 
though the subject-matter of the communica- 
tions was an offer of lOo-. in the iC. IllU v. 
Elliott^ 5 Gar. & l\ 436. 

To what Persons the Doctrine applies.] — The 
privilege is coixffixed to counsel, solicitors, and 
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at r.omeys when acting in their respective charac- [ le^ecl from being examiiiecl in siicli eases, but 
ters. v. Itnsttdl, 4 Term Eep. 753; 2 not an agent, i/;. 

IL R. 515. Demurrer to examination, as being emnisel for 

The agent of the defendant’s attorney cannot the opposite party, was overruled, for rliat wiiat 
he examined as to communications with the he knew was as a conveyancer onlv. 75. 
flefendant oii the subject of the action, in order The communications by mi agent >e]ii abroad 
to ju'ove his identity. Parliius w IIuic1{diaiL\ 2 by a solicitor to collect V*vi<ienee in aid of an 
Stark. 239 : 111 K. Th 711. action, will be protected as contideiiria]. equally 

If a party goes to C., who is neither an with the communications of a S(dicit(»]‘ or snlicitur's 
attorney nor pretended to be one, to ask him to clerk. Steel v. Stetcarf, 13 Sim. 533 : 12 L. J., 
make a e<mveyance of some property, and C. Ch. 473. 
writes to a relation of his who w'as an attorney, 

and on receiving his relation’s answer, informs Address of Client.] — A solicitor is nor protected 

the party that she cannot convey, this is not a from disclosing the residence of his client }>y tlie 
privileged communication. JDoe d. Pritehard v. circumstance that it became known lo idniCndy 
Jive, 8 Car. & P. 99. in his character of solicitor. I’o be entitled to 

An interpreter, w'ho is present at conversations claim such a protection, the clieiii's residence 
between a foreigner and his attorney, is bound to must have been made known to him in pro- 
the same secrecy as the attorney himself, and fcssional confidence for the purpose of obtaining 
ought not to diviilg-e the facts confided to him, professional advice. CantphelL IJr parti\ Cath- 
after t]ie cause for the purpose of which the com curt. In re, L, II. 5 Ch. 703 ; 23 L. T, 289 ; 18 
fidence was placed is at an end. iJu JJarre v. W. R. 1050. 

Ztreftr.l Peake, 108 ; 3 R. R. (>55. The court will not make an o]-der upon a 

The rule respecting privileged communications solicitor compelling him to disclose the a<l(jres.s 
extends to an attovne3^’s clerk acting on behalf of his client, a defendant who has abscunded, 
of his master, as well as to the attorney himself, and whom the plaintiff seeks to serve witli a 
Taylor v. Foder, 2 Car. & P. 195 ; 31 R. R. (>59. siihpcena duces tecum to c\>mpel Iiis a[)[)ca]’nrice 
But an attorney's clerk is not privileged from at the hearing with documetits material to tlie 
answering wliotlier he lias received a particular plaintiff's case. Heath v. CreaJorh, 42 L, J., Cii. 
})aper from the client. Fiche v. yohes, M. & M. 455 ; L.R. 15 hlq. 257 ; 28 L. T. lui : 21 \V. R. 380. 
303, A female who lia<l been em})h)yed by the defen- 

A conversatioti between a client, who after- dant to take care of his house, but who had 
wards becomes bankrupt, and his attorney’s clerk, subsequently left it, brought an action against 
on the subject of his affairs, is a privileged com- him for breach of promise of mai'riage.” The 
munication, and cannot be given in evidence in an defendant had threatened to pu'oceed criminally 
action by his assignees, for the purpose of shewing against her on a charge of taking away some of 
his motives. Poiviaan t. yorton, 5 Car. P. his pro[>erty from the house. The court refused 
177. to compel the plaiiitihi's attorney to <livclusc her 

An article<l clerk to an attorney, who is bound place of residence, ns the defeiidant knew who 
by his articles to keep all his master’s secrets, is she wms, and had avowed he sougi.it the infonna- 
<at liberty to give in evidence statements of his lion with the view* of effecting her ai rest on the 
master not inatle under a charge of secrecy, nor ci-imiiial charge, Harris v. "l/oller, 7 I>. A* L. 
affecting the interests of his master’s ciieiits, 319; 19 L. J.,' Q. B. (>2. 

though the disclosure may go to support a civil But the court or a judge will compel a plain- 
action against the master. \Vchl v. Smith, 1 tiff’s attoi’iiey to disclose the place r.f abotle of 
Car. A P. 337 ; R. & M. lOG. his client, notwithstandingthat one object of the 

.-V ])erson to wiiom a party, supposing him to ilcfeiidant in requiring tlic infornuitimi' is, that he 
be an attorney, makes confidential coinmunica- rnay be enabled to arj'est the plaintiff iinfler a writ 
tions rcsjiecting his cause, is hound to give evi- of attachment. Co.e v. Borhett. liS C. B. (x.S.) 
deuce of them, if called as a witness ; jittoiiieys 239 ; 34 L. J., C. P. 125 ; 11 Jur. ('N.s.) 88 ; 11 
only being privileged as to not being bound to L. T. G29 ; 13 W. R. 292. 

dBclose tlie secrets of their clients, jeoimtain v. A bill wns filed against A., B. and C. All the 
6 Esp. 113. defeudaiits a}»pearc<I by the same 'Mtliciror, ami 

An attorney will be prevented from commiini- ymt in a joint answer. The bill amended. ' The 
eating his client's secrets even after he is struck solicitor accepted service for A. and B., w’ho 
otf the roll. Cholmamleley (JJarV) v. Clinton answ'ered the inteiTOgatories to the amended 
(Xa?vZ), 19 Ves. 2G8 ; 13 R. R. 183. bill, but declined to accept service for C., or to 
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.‘F death to ills cliildivii eiiiiaiiy, 4 I). 1{. viG7 ; 2 Ih cV: C. 745 ; 2 L. J. 

the widuvr to mortgage or sell, (O.s.) K. Ih Idl. 

irisiiigft’roiii tlie real aiid jiersoiial . An attorney is hound to disclose, when called 
■itator was not sutlieient for her i as a witness by the adverse party, the conreuts 
die widow executoil a luortgage ' of a notice which he has received to produce a 
■or 30/. to her son 'J’.. aiul it was paper in the hands ot his client, Spcuceltij x. 
r years behire the moi-tgage. T. Srlnilruhrrfi, 7 East, 357 : 3 Smith, 325. 

'ther a sum k^s^ than I/, to pay a i What a mortgagor, in treaty to j-aise money, 
he was niiaide to pay. il'lie sub- says to tlie attorney of the mortgagee, is not a 
to the mortgage deed had acted ■ }>rivilcged conimunicatimi. v. TJaiou^s, 

of the widow and T. respecting ' 4 X. W. Sill : d Car. l\ 331 ; I A. k E. 31 ; 3 
on the trial of an ejectment by L. J., K. 1>. 153. 

ix of T.. to reecA'cr the p]‘o]ieriy An attorney is hound to give evidence of a 
die .subscribing ^vitl■les.s might be , statement made by himself t<7 the adverse jinrty 
o >imw that the sum of 3n/. men- ; by the <lirection C‘'f his client, litpon v. Dudel^ 
<!, and in the recei|d at the back 2 X. .y il. 310. 

in fact ativaneed, iJoe d. Salt w ' A ]>iil was riled to sot aside a deed, on the 

ground of alterations having been improperly 
made in it after execution. A defendant 
exaiiiined the solicitor of a plaintiff as a 
witness to ' prove coiiimunications between 
tlieru. showing that the solicitor was aware of 
the alteration in the deed. To the iriterrogatoiy 
on this point the witness demurred, because 
he alleged that it inquired about matters only 
known to hirn as a solicitor for the plaintiff 
Held, that this could not protect him from the 
necessity of disclosing his communications with 
tlie defendant. Ororv v. Harris, 15 Jur. 1168. 

A vsoliciror cannot object to prove a distinct 
fact, as, for instance, the execution of a tleed for 
the benefit of third parties, though, by so doing, 
he may injure the interests of his client. Trisi- 
ram xHtoberts, 10 dm\ 12 q, 

But, where a solicitor was asked whether his 
client had waived objections to title:- — Held, 
that as such a waiver might be the result of a 
course of conduct, or series of transactions, he was 
not bound to answer the question. 

An attorney held bound to discover \vhen and 
to whom he parted with documents of title of his 
client, and in whose possession the same were. 
Banner X. Jaehsmi, 1 lie G. tk 8m. 472. 

An attorney cannot, on the grounds of pro- 
fessional contidence, refuse to answer an inter- 
rogatoiy, as to, his having seen a certain instru- 
ment ; and if so, when and in w'liose hands 


Collateral Matters.] — An attoi’iiLW is not privi- 
leged fi’om giving evidence of collateral facts; 
ilmrefore. he may be obliged Ut pi-ove that his 
•eliirnt swore to and signed an rtnswer. ujion wiiich 
the latiei- is indietedi for perjury. Bar d. Jnpj), 
V. Amlrrirs. (,’uwp. 815, 

The light of an attorney to refuse to disclose 
matters with which he had become ac>|nainted 
in the course of his employment as such, does 
not e.xtend to matters of fact wiiieli he knows by 
any other meaii.s than eontideiitial eommiiiiica- 
Tii.tn with his client, tlioiiuh. if he had not lieen 
employed as attorney, he probably would not 
have known Them; therefore an attorney of a 
party to a suit is homul to answer, on a trial, 
whether a particular doeument belcmging to his 
client is in his possession, and is then in court. 
JJiCfjcr V. Collins, 7 Ex. ()3'J ; 21 L. J., Ex. 225 ; 
lO Jill'. 5Gih 

An attorney is not just hied in refusing to 
answei' (juestiiUH im the ground of privilege, 
unless tlie questions relate to matters coniunmi- 
cated to hirn in Iris capacity of legal adviser. 
llan'irij. In n\ I W. lb 128. " 

Knowledge which an attorney obtains in the 
course of his retainer as such, of the state of a 
<ieeii, e.g. whetlier when shewn to him by his 
client it was stamped or not, is privileged. 


9S5 


985 


EVIDENCE — Examination of Witnesses. 


0'(riHuiit!n X. lIaT<3s, 1T4; and see 

ai, note (//"). 

Demurrer by a witness examined by tlie 
on the ground that he had been the 
solicitur of sume of the defendants, am! that 
the interrogatory required the tlisclosiire of 
coiitideiitial cummiiiileation, overruled^ the 
witness being bound to produce letters com- 
miiiucared to him from collateral quarters to 
whicli the interrogatory pointed, and to answer 
quis^ticuis seeking in formation as to matters of 
fact, dj&tiiiguislied from contiilential com- 
lauiiicarious. *sV/r//cr v. Jliiwhmttre, 3 Mvl. 

K. 572. 

The Htilieiier of a purchaser of an estate from 
the bankrupt, ordcretl pj attend the eoniinis- 
siormrs hn' tlie purpose of being examined ; 
withijur prejudice to any question of privilege. 
K.r pa rh\ 2 (Jlyn k. J. 21. 

The attorney of the party benefited by t!iew*il], 
and Avho jnvpare«l it : — Held, not luivileged, on 
the ground of professional eontidence. from 
answering as to contem|Ktraueoiis acts of the 
testatrix, iipoik which he founded his opinion as 
to her testamentary capacity. Joftenx, i^midrivh, 
'5. Moore., P. C. 16, 

Attorney examined as a witness must disclose 
acts done in liis presence Iw his client, as execution 
of a deesl. ccc. not ynivate conhdeatial conversa- 
tion with him. as the reasons for making it. etc., 
on imwion to suppress the ilejjosi lions referred to 
see what part came to his km.ovledge as confiden- 
tial attorney, in order to liuve that suppressed. 
Sandfiwd v. lie tit haj hit, 2 Yes. J. iSh ; 2 K. R. 11)5. 

SoUein->r nf plaintitf to be examined. exce])t as 
to iliings in his kinovlcdge as sulieitur. Kdwatj 
V. KpUratj, <Mry, Mh 

A direction given by a client to his attorney, 
or his clerk, ro semi a particular person, nut 
a sheriffs officer, witli the slieriti, to point out the 
per.'On to l»e arrested under a capias ad saris- 
faeieiidum. Is not a privileged communication. 
Cnhlheeh V. Jhmtt, Ir. R. 7 C. L, 52. 

Judgment having been ‘signed agai!j.->t a married 
wrtmaa In an action, an impiiry was directed 
before a luastc]* whether she was ptKsessed of 
utij separate estate, I’he solicitor to tiie trustees 
of her marriage settlement, being subpomaetl by 
tlie iaJgiuenr crerliior upon tiic iju|iiiry as a 
witms'.. and to puriihice dneuruents, stated that 
the deed of settlement w’us in his possession as 
solicitor tn the trustees, luit refused to state the 
nanH> '.>f the rni^tees or produce the decil on the 
gruinal «>f professional privilege : — Held, that 
he mu>r ‘.rate the names uf the trustees ami 
ptoducc the deed. IhtrdJl v. Titttner, .55 J4. J., 
Q. B. 55 : 16 Q. B. D. I ; 55 L, T, -145 ; 54 W. Ih 
55--e. A. 

The auswc-'* to an interrogatory confined to 
the point on which the }iarty’s siJicitor was 
])iodueed is ad!nis>ihle. though he gaiiietl his 
informal ion as solicitor. Khuftt Provtor v. 

5 Hag. Ec. 255. 

As to Betaiufir.™ — The fact cd‘ the retainer of 
(‘oiuisel or attormw is not a privileged cummimi- 
catioii. IhrAkaw v. Xw/.v, 1 Jnr. gK.s.) 265. 

The attorney comlucting a cause in court may 
be called ns a witness liy the opposite side, and 
asked wluf employs him. in ortler to shew the 
real ]iarry, and to let in bis ileelarations. Zeep 
V. F0jh\ M. tk M. 410 ; 81 H, B, 748. 

■ At a private examinaiion of the' solicitor to a 
'debtor the solk’itor was in effect asketl when he 
Was first employed by the debtor -Held, that 


' he could not decline to {m^w^er on the grimnd 
that he would disclose cnnirnunitratious inaslc rcc 
him for the yuirposc <A obtaining’ hD lu-ofessional 
advice, TxuAtee, Ew jutric. Well a. In re, h 
-Morrell,; 116. : ■ 

Consent of Client.] — Confidential eoiiimunica- 
tiiuis to an attmuiey being the privilege of the 
i client mav he <liselosed if he couNenls. Jfer/e v. 
; Jlorc, 1 ii. vk 31. 51HJ. 

i Xien.] — 3Yhere a witness in n cau<e. wlio lunl 
; been tlfe .“olieitor of tlie plaintiff, declines to. 
j answer an interrogatory cuneerniiig document's 
i in his possessioit, on tlie ground that lie inis a 
i lien on them for costs, tim court (there being 
I no ilanger of perjury in the ease) will permit 
, a new interrogatory to the same intent as tiie- 
! former to ])c exhibited to him. though piiblica- 
I tion liad passC'fl. .Z/haa v. f/JIntr, Hay. ck J, 557„ 

i Interrogatories,]— riV'c DiscovEitr. . 

Privileged Poeuments — Subpoena Buces 
Tecum .] — See ante. cub. Sol. 862. and 865. 866. 

Discovery .] — See Discovert. 


b. Tendency to Criminate. 

Power of Judge.] — 5Vhcre a witness refuses tn> 
answer a question ]>uT To him on the giouiul tliat 
his answer might tend to criimhiate himself, his 
mere statement of his belief that his answer 
will have that eifeet is not enough to excuse him 
from answering, bur the court must be satisfitsh 
from the circumstances of" the case and the 
nature of tlie evidence which the witness is called, 
upon to give, that there is reasonable ground 
To apjirelieml danger to him from his being; 
compelled to answer. Bur if it is once made t(h 
appear tliat the witness is in danger, great lari- 
Hide should be allowed t»t him in judging for 
himself of the etfeot of any jiartii.nilar question. 
Subject, however, to tliut resci'vation, the judge 
is bound to insist on the witne>s answering,, 
unless lie is satished that tlie answer will teiuL 
to place him in peril. JietjnohlA, E,r parte,, 
Jietfiwhh'i, In re, 51 L. J., Cli, 75f; : 2() I'h. D.. 
21)4 ; 46 L. T. 5U8 ; 5U 5V. R. 651 ; 46 J. B. 55, H, 
'—0. A. 

Witness presumed to know Buies of Law.] — ^ 
The witness’s knowledge of the law enabling liini 
to ileeline to answer criminating siuestions'must 
1)0 ]tresiimed, on the maxim, ignurautia juris nou 
excLisar. lieij, v. tonfe. 1) iioorc, B. (4. (N.S.) 
465 : 42 L. ,i]. 15 0. 15 L. R. 4 B. C. 51)1)': 21)' 

I L.^T. Hi : 21 W. R. .5.55. 

Tlio li ik 12 Viet, c, 42. s. 18. requiring magis- 
trates to caution the accused with respect to, 
statements he may make in answer to the charge 
is not applicable to witnesses asked questions- 
tending to ci’iininare them. Ih, 

Only Witness can take advantage of.] — The* 
privilege uf refusing to answer questions on the 
ground that they tern I to criminate, is that of 
the witness alone, and neithei' party to the suit 
can tjd<e any mlvantage theicfirmn lien. 
Kimjlahe, 22 L. T. 55.5 ; 18 W. R. 805. 

A party to an action may be put in the box 
and sworn, ah hrmgh the counsel for such party 
objects that the <iuestions intended to be put nv 
him will criminate him. and that he will object 
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to an.-^wer Theitt» It Is for the I'nirty himself to 
make sm*h ol^Jecrion. //<»////■’ v. !o Ex. 

1)47 : i.\ L/Iu 482 : 21 L. J., Ex. lUO ; 1 Jm%' 

(\.s.) 115 : :4 5V, 11, 20IL 
r(*uiiH.‘l have lio ji'i’ht to make the objection, 
but ir iiuist be ma«ie by the witness ' himself. 
T/oo/z/M' V. SffrtiUf, ^1. k. M. 48, n, 

Xor can conii'jel argue in snp|!ort of the 
witiicr^'^'s u!)iectitni. IO\i‘ v. .4r/c//, I M. &; Hob.: 
.'■.ill. ■ . ‘ ^ i 

The etturr will not refuse leave to deliver i 
interrogatories on the givuind that the attorney i 
of the parry proposed to he interrogated swears 
That the pi/e>tioiis. if answered, may tend to' 
crimiiiaJe his client. If they have that tendency 1 
t!u‘ objeeiiu!! iimst }r.‘ taken by the clietn on 1 
oath, V. Jhu’k ?h.. !*> Ex. iJlKS ; ! 

5 h'. ]., U. :m : 21 b. .h. Ex. ilM ; 1 Jur. (X.s.) IKE ^ 

Answer “might tend to Criminate.’’] — In an ! 
iicr on for falsi; mio malicious libel the j»iaiiitilf | 
■ileiivered interroeatories to pn'tve the luddica- | 
tion. Ttsc defen. iant ill his answer olijected to i 
answer, on the groun.d tliaf to do so “ might | 
Tend to eriminate" him : — Held, a suttioient | 
answer. L-anh v. JA'w;bu*, 52 L. 5.. ty B- 4<> : ' 
47 L. T. 442 ; 81 W. It. 117. See SfdrhMtom v. | 

A(lhht.s^ I-ost, Col. 282. j 

1 

Criminate — “Would tend.”] — A witness is not i 
only not bound to answer a pne^tion the answer i 
to whieli wouhi criminate him. but he is not 
bound to answer any question tlie answer to | 
which wouhi tend to criminate liim. fd/fc.v v. 
][t(r(i((vrp^ 8 Taiint. 424 : 12 K. K. <>78. S. P., 
Marhptde v. MarhnJc. 4 Es[v. 243 ; Ih\r v. Lniri.\% 

■■■ 4 Esp. 225. 

If a witrie>s claims the ])rotectioii of the 
court on the ground that the answer would 
tend tu criminate himself, ami there appears 
reasonable ground to believe that it would do 
s I. he cannot be compelled to uuswer. J/wiy/. v. j 
(nrhett, 1 Den. C. 0. 230 ; 2 Car. A K. 474 ; 2 ! 
Cox, ' C. 0. 448. I 

If compelled liotwithstanding, what he says i 
after such claim must be considered to have been, j 
editained by Ciuiipulsioii and cannot be given in 
'evidence against him. .Ih, 

He is entitled to protection at whatever stage 
of the enquiry he chooses to claim it: he is 
eipinlly entitled to protectio!!. whether he has 
alreaily answered the t[iiesLion in part or not | 
at all : and no answer forced from iiim by tlie j 
presiding judge (after such a claim) can be ! 
aft erwards\gi veil in evidence against him. Ih. 

Whether the mere declaration of a witness on 
oath that lie Ixlieves that his answer would tend 
to criminate liim would or wouhi not be suffi- 
■eient to protect him from answering, where 
sufficient other eircumstanees did not appear in 
the case to induce the judge ti* helicve that the 
.answer would tend to criminate the witness, 
-quiere. Ib, 

Tlie privilege of a witness in not answering 
questions whi'eli may rend to criminate him is 
mot limiteil to case^ where be has been guilty of 
an olfeiice : it is sufficient if the answer would 
<lisdose (arc^m^tances connected with the com- 
mission of a crime which he might not be able 
to ex)jlain, and would induce those who heard 
him to fix him as the uuiltv partv, Adanh^ v. 
Lhnjd, 3 H. A' E. 851 : 27 L.‘j., Ex. 422 ; 4 Jur. 
(X.S.) 522 ; fi W. it, 752. 

In order to protect himself from answering 
■upon the ground that a discovery of the matters 


inquired after would expose, or tend to expose. 
him to penalties, a defendant must state upon 
oath his belief that such woiikl be the case. 
SiM V. Johnson, 32S ; 28 L. J.. Oh. 5S4 ; 

5 Jur, (N.S.) 85H ; 7 W. R. 5(>1. 

Exceptions thei'efore - allowed to an answer 
in the following form : I submit that I am 
not bound to discover “certain matters speci- 
fied,” because the discoveiy of such matters 
would or might shew or tern I to shew, that, 
under the provisions of the i\ k 7 Viet. e. 73, 

J am liable to “certain specified iKuialties” ; 
the defendant not stating liis own belief upon 
the subject. Ib. 

"Where a question is in form an innocent one, it 
is not a sufficient ground of refusal fora witness 
to say that he believes liis answei- to such a 
question will or may criminate him ; but he 
must satisfy the court that there is a reasonable 
}>robabi]ity that it would or might ilo so. 
(rUh‘H, idr jufrte, In re, 3 Morrell. 223. 

Whatever the rule may be as to the right of a 
witness to decline answering a question, on the 
ground that it may toiul to criminate him, with- 
out giving any reason why it should tend to <io 
so. he will be compelled to answer where he gives 
his reas<.m and such reason is insufficient. Adfan\^ 
td.se, 4 De U. .X J. 322 ; 28 L. J., Ch. 631 ; 5 Jur. 
(N.S.) 772 ; 7 W. R. 532. 

Where Judge may compel Answer,] — But the 
rule is subject to exception, where the state of 
things disclosed renders the judge perfectly 
certain that in claimiiig protection the witness 
is triding with the authority of the coiivr, and 
availing himself of the rule of law to keep back 
the truth, having in reality no gi'ound for the 
, excuse he is making in not answering the 
i[uestion. .4t/,7/;/.v v. Llotjd, 3 H. k X. 351 : 27 
I L. J., Ex. 422 ; 4 Jur. (X.S.) 520 ; 0 W. R. 752. 
i Sembie, per Jervis, C.J., and IMaule, J., that 
j it is for the witness to say, on oath, whether he 
I believes the answer ma}- tend to crimiuate him, 

! and that his decision is conclusive, Fkhcr v. 

I lionalds, infra. 

I No man can be compelled to criminate himself. 

! Parlthu rdw Lo(cten,2 Swanst.214 : 12 E. R. 63. 

Fatare of Liability.] — In an action for a libel 
in the shape of an extra-judicial affidavit sworn 
before a magistrate, a person acting as the magis- 
trate's clerk is not bound to answer whether, by 
the deftuidant's orders, he wrote the affidavit 
and delivered it to the magistrate, as he might 
thei'eby eliminate himself. 7)[aloneij wJkirtlet/^ 
3 Camp. 210. 

A witness is, therefore, not bound to answer 
wliether lie wrote an advertisement referring to 
iilielloiis letters which the prosecutor has received : 

! and though he is boiiud to answer whether he 
I knows in whose handwriting it is, he is not 
I bound to name the person, as it may be himself, 
i iiV'-r V. Sliniey, 5 Car, P. 213. 

A witness (callei I to prove that a bill of exchange 
was given for money lost at play) having said 
that he was present in a room in his own house 
when the transaction was alleged to have taken 
place, but that he saw no gaming, being asked, 
“ was there a roulette table in the room ] ” and on 
being cautioned by the judge, declined to answer, 
on the ground that his ans'ver miglit tend to 
criniiiiate him in a f>rosecution for keeping a 
garni uor-hoiise, is privileged from answering, 
FkJtei-Y, Jhmaldii, 12 C. B. 762 ; 22 E. J., C. F. 
62 : 17 Jur, 323 ; 1 W. E. 54, 
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^ A wirn<?.-> ask;d whether he ha^^ not been 
iinpnsouea on a eouvicfioii for forging e(^al- 
eertitioates i\s not hound to aiiiswer. 
JliNmtfji V. Peake, A«l. C. 222. 

A <IHh!i<hnt is not, as a general mie, at tibertv 
to tieeline to answer interrogatories.' upon his 
mere stareineiit upon oath that such aiHwer 
luvdit Miljjeer him prosecution. The court 
tTiU ileci.lt whether, mitler the eircumstamtes, 
sHcli a statement ought to be eonsideretl eoii- 
diisive. ^ Juilgment in y. Ihimihl^ (i? 

Jur. :TJH) olj^erved upon. SIMothm v. 

Jur. (X.s.j mi : ,*) \r. 11 , 748 . 

'\\iifjeNS rjHf compellcil to answer interroita- 
toncs having a direcr^teinlencY to subject hinrto 
]»eH;HtiC‘H, to*., or Isaving such a connection with 
them as to form a step towards h, Pa^thm y 
no tiff hi. s\ iiJ V«,;,s. 28lh 

Witness oWig»‘d to giYc testimony, tiionglt it 
nnect'^hi^ i-ivd riglits. CfmtHhorftihi, L\r midv. 
P 8 \ t>. hS 2 . ^ 

Ihe h(hi}issloii of a witness tiuit hens a meniber ' 
of a religions sect who hold a certain princl[>Ie ns ' 
a body, whicly^ if acknowledged imlivuluallY. ' 
woiiJtl subject him to escomniunicati(.iupso facto 
bv the 12rh t. anon of }(>o8 : — Held, insutlicient ' 
tn disable him from giving evi.lence in the suit : 
and tjinere. if excommunicatam ips.. facto ('if not ' 
aosoiutcly abolished by statute 7)8 Geo. 8. c. 127). ■ 
disable- a party from being a witness unrii 
absolved. Lhrott w Mtu-fin, 4 Tdooro, i\ V. bd * 
h',Jnr.'7f»5. ' i 

Demuner oy a witness to answering interroga- 
tories on the ground that he might subject 
Inmselt to penalties, allowed. Such a demurrer 
mat })t' allowed partially. A demurrer hr a 
witnes- to tw.) interrogatories was aihoYed as to 
one. and overruled as to the other. The couit 
gave the witness half tlie costs of the demurrer. 
jJfjn,sr. IhoiL 7) ,Sim. 448. 

iJemurrrr^ to intern gatory by witness on 
aceoimr of us tentleney to render iron lialde to 
penalty should state particuhirlY the otbjectioii- 
able parrs of the inteiTogaturics. Jaohon r 
Bemoit, i Y. A: A, 82. 
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may afterwards ho glYcniri evidence against him 
npmi a criminal charge. IPf/. y, Soofh Dejrs A 
' (^hS.) 10i»l> :: 

' L\ a. li)4. S. i\, AOv/. 

V. Ifohi/hwn, 88 L. J., 7d. (\ 7S • L E i’ 

SO ; m L. T. 607) ; 17) W. lb ibhi : 1(1 (Ax, 0 c” 
467. ■ . ’ . ' ■ ' : 

, 4 he bankrupt being' uofler a personalobligation 

. to luake a full disclosure t.f his propertv t.t lii-; 
.ereditoi-s, must answer all <iUe<riVm4 jmt‘ to him 
about li;s projicriY, wiinrever tiir cohse,.nenccs. 
to nimselr may be. A/'/m/c?>*c/V/, jMofo Firth 

= d h. t: 

^ 2 hi ; 26 . II il— e. A. 

, A bankrupt is bound to disclose ids ])ro!)ortY 
altiiough his answer may tend to convict him of 
cymeeaf mg Ins effects. Fra/i^\ In re, 2 Dcm*. cS: ( * 
226 ; Mont, .y Ik 218. 

, A bankrupt is Ijound to answer touching hi.'^ 
estate, although his atiswer may tend to convict 
him ot pci-jury on a former occasion, and of con- 
c'eaiu,;r InV offc-is. C,v,s.. .li.srnt. oCtlw 

gfouiM ut the assignees motive in rmrtin*''- the 

question. Smif/i. I„ 2 Deac. t’. 2 Sn ; goin 
4 :B. in.S; 2 L.J.. ] 5 k.,'JS. 

Sera),Ie, a jilaintiff is bound to iliseloso his 
liropOTt.v altilo^^dl an indictment is ncndiins 
against Inin fur concealing it. iio.. and altlimndi 
Jus anstver may rend to criminate him. y/mF/i 


.r-, ‘ - V.. lUlU. JlCrtf! 

rieac. & C. 211 ; .Mont, .y B. ISl; 


In 

L. .1.. Bk. 27. 

here a bankrupt h.as S‘ ild goods to n pari v for 
a pije consiilcrably lower than what he save 
pr them, the purciiascr, wlien simimoned before 
t.ie commissioner for e.xamination. is bmmd to 
answer tne question, - To witom did you stibse- 
guentn sell these goods i ’ for it luatcriallv 
concerns the esbite of the bankrupt to ascertain 
yiicther the sale by him was bona lide. F.illn 
2 Deac. & e, 418. ' 


, Bankruptcy— iBaiikrupt must Ans-wer.! A' 

baukrupr was examined before a commissioner 
am I askiii I va n. ms < ptestions respecting the writing 
of a hiJ-e it-Ucr in his father’s name for the 
puipoy .Jt gpmilug additional credit from persons 
It wm mi 1 ic rra< hyl Ho mat le m * objecti^ m to 
miswcring the questions on the ground titat tliev 
tendereu to yiminare him, or on any orhJr 
giouiid field, rlmr the examination was not 
cumpinyry. touching the c-tate or dealings of 

The banxiniu ; am! that .as he might have obiccied 

to it andpc.d not, it was a Yohintarv .statement 
and admirable against liim upon hi.^ trialsubse- 

nne!itlyimrhecrimhialeliargeofmreringafnr<ad 

letter, /to/. V. Sttyjtjfit, Dears. <J. C. ' 67)rm ^ 28 

p'n7 r. k IhiY ^ ^ 

, of a l,)a.nkru|>r as to his trade > 

dealmgs ami effects, lawfully taken under 12 A 18 ! 

ict.^ c. ib6. s. 117, is admissible against him on a i 
enmmai charge arising out of the verr matters I 

examined. i%. y. Crotni, 
I4ears. A II 6i!) ; 7 box, C. C’. 226. 

A bankrupt is ])oiind to answer all questions 
touchmg matters relating to his trade deaiiiit^ 
or estate, or which may tend to di.sdoso aiiv secret 
pint, conveyance, omconccalment of his lands 
teneriumt^. gotuls. money, or debts, althomdi his 
answers may criminate himself, and such answers 


. But Witness may Eefuse.]— A witness 

summoned for examination, iimier’s. in; of the 
I Lankriiptey Act, ]86h. as to the propertv of a 
ynkrupt is entitled to refuse to answer a’ oues- 
j turn on the ground that liis answer would tend 
to criminate himseif. Beholenehl F.r parte 
h^nih. In re,^\vpm, ' ' 

Time for Eefusal to Answer,! — A defemlant 
, or witness, if interrogated as to matters” tern lino» 

; to enmmate him. may decline lo answer at an? 
rime, notwirlistanding what he has disclosed maV 
be yiffiemnt to yiiivict him. The decision ik 
I r "J' ffhahlmhmxp Sim. 608) disapproved otk 
^ I^o yyy/ny o.^) v. Wmeo.e, 1 Sim. (X.S.> 

, 8U1 ; 20 L. J.. Vh. 417 ; 18 Jur. 211, 

: Inference.>|f a witness deciines to answer a 
, quesnoiqno inference of the truth of the fact 

stance. Jiose v. Bhilrnnur, 11, A M 8S8 
Party <lemurnng to tlie .liscovery. or ‘witness, 

him If to eriininare- 

hIm^dt, no a(lnus.<iou to the tmtli of the fact. 
Llilifd v, Pa,siii)iffJtanf, 16 AYs. 8ik 


' Tending to Degrade.) — Questions tendims- to 
degrade a witness, without exixtsine^ him to> 
pmushment niavK- put on erok-e.yaminatioi . 
Ciiiiifell y. Pn/tt, M. ,y JI. lOti. 

The question whether the ^Yitness was not 
living m It state of ince.st cannot }>e put beeauso 
It may subject her to piudshment. /7 a 
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A iit nisi |)rim lias no power to mmpel a | instance of the jiDhu'e. to mah(? a reiiorr, acts in 
WifiifSH to iirncliiee doenments connected %vith 1 a qnasi-jiidicnal capacity and la.i to ‘be 

affairs of state if their piwluctioB wouhl be I examined in the aetiuiu Mnulft v. SiiUard, 24 
injurion*^ to the public service, and that question i W. K. 456. 
iniist lie (letenniiied not by the judge but by the | 

head of the department having the custody of j Arbitrator.] — An arbitrnor caiinor 'oe coai- 

the d«iriinients. Mcttfittm v. .5 H. iz X. ’ pc!le<l To give "evidence in a caii.'^e a> to matters 

^558 : 2h L. •!.. Ex. 430 ; 6 Jur. (x.s.) 780 : 2 L. T. | that occurred before him «Iiiriiig the arbitration. 
378 : 8 W. K. 544. i Julinmni x. iJanchi, 4 Car. k T. 327 : 2 I>. k Ad. 

An officer t<f the Tower will not be pennittal ' 025. 
to piove that a iiartieular plan of the Tower; AVhere a cause lias been referred, and the arbi- 
produced is a correct one. Hew v. Watmn, 2 8rark. i trator.iipon the inspection of tiie plaint iff’s bitiiks 
148. ! and examination <it the partie>. liiah that the 

„ , : idainti'if had no can>e of action in an neti<)]i for 

^ Parliament. A member oi parliament, or tlm ' prosecution, the arhirraior cannot be 

b{a‘aker. way be called upon n* give evidence of j called as a witness to prove tho>e fads. IL/kw^ 
the fact of a memkT of parliament having , c. 7/Wi?/. 3 Es)., .4s : IVakc, Ad. C. Is] . 
taken part or s|iokmi m a particular debate. | arbitrator may be called to prove what 

Idtuthtt V. (ohhetf, .> hsp. ].b. I inattrTs were clainie<i hofore liim on a reference. 

rmt he cannot be askeii as to wluu the member ; Mttrfiit v. Thoenfoit. 4 Ksp. isl. 
delivertsi in the cour.Neof a deliate. Ih, ; .-ji-pitrator inav be called as a wirne.-.s in an 

On a ti'uil. a member <.f paviUimenr may be t,, eiiha-ce hw award. Hurriettrl, ^Duh?) 

asked whether }d,r. L. was Siieaker ot the House j M.intnkihui Hunk ef Works, 41 L. J.. Ex. 
of Commons on a pfartieulnr day : but li ne he | 5 pp 41^ ; .>7 p. x p 

asked how a mem) >er voted, he ivill not be coni- ' 



that the statement.'^ complained of were jiart of , discretionarv poweron the matters ftubmitted 
Toe evKlerice given by him m a character of a | jj, 


witness before a select ccanmittce of the House > 


„ TT > I former law and practice with regard to 

(>f Coinrniiris Held, that the statements 



J. P. 43h, 

Military Court. 


called on to rL‘poit to the court with regard to; the 
■’Where the eomniander-in- ! decision is final. 


ehifl; Oive'e-ted a inilitary irujuiry to ),e iudd to i f 
investigate tiie eomluct of a commissioned officer [ 'Ik if V. « ^ ^ 1 

. .. - - - ■ gX vv . h. {>44. 


in the army, who uftei* wards sued the pn.sident 


of such impiiry for a libel stated to )je eontained ; order was ma<le th.at a cause should be 
in his report : — Heltl, that srcii report was ^ I ^ ami that the subsequent 

privileged communication, and properlv reiected ■ saoula be continued mid concluded 

SIS evidence at the trial. Ilootex. J hod ’mrli {'Lord') : 4o the new practice: Pleid. that the 

2 Br. k B. 13{} : 4 Hoore. .563 : 22 E 11 748 ’ i retercnce was not merely for report by the master 

Xo aelmn will lie against a witness foiMvhat the Judicature 

he says or writes wlieihgiving evidence betktre a ' '^t:t, hut tor decision, and that the master could 
court of justice. The rule is founded on prin- ' ...... .-n., 

ciples {»r [mhlic policy. The same pi'inci}»le 
applies when a military man is bound to ajtpenr 


not- be made to report to the court, ''but/ his 
decision was final. ' Ih. 

^ .The court will admit evidence oi: an, arbitrator 

and give evidence before a militarv comt of : insaward : and whem it a|>[)eais 

iriquiiT. Jhnrkht.s v. Holrh)/ {Lord'), 45 L. J., ' evidence that tiicre has been a mistake 

Q. B. 8 ; L. E. 7 H. L. 744*; 33 Ij. T. HMj ; 23 ! part^ either as to the snbiect-matter 


W. ll. ‘{31, 

A military court of inquiry may not be strictly 
a imlieiid trihnnal : but where ,such court has 
been asscmf>le<l under the onlers of the general 
commanding in chief, in confmanity with the 
Queen's regulations for the goverimieut of the 
army, a witness who gives eviiience thereat 
^^tands in the same position as a witness giving 
evidence before a jiuiicial tribunal. Jh. 

And see DtuelihiH x. Poithi {Lord), 9 B. & S. 
768 ; 351 L. J„ Q. B. .53 ; L. E. 5 Q. B. 94 : 21 
h. T. 584; IS W. E. 336.' 

letter to Inaolvency Court,] — A letter written 
byan opposingcreditor to the chief commissioner 
of the Insolvent Beluors Court, previous to the 
bearing of an insolvent's* case, is not a privileged 
communication. (johM v. Hid me, 3 Car. k P. 625. 

Surrsyor appointed by Court to report.]—' 
A sumyor appointed by the parties, at the' 


referred to him, or in point of legal principle 
ufficcting the basis on wliieli tlie awaid is rumle, 
the award will be set a>ide or referred back to 
theaildtrator. Ihnr VaJlru Ihj.. In re, 37L.J,, 
Ch. '7P,): L. K. G Eq. 421). 

Protection of Informer.] — In an information 
by tiie attorney -general for a Ijreach (tf the 
revenue laws, a witness for the Crown cannot lie 
askeil in cross-examination, •• Did you give the 
information ] Aff.-Geit. x. linjirnt. 15 Al. ^ W. 
mw, U h. J., Ex. 2l»5. 

Fur the rule of public policy which protects a 
witness from being asked such questiun^as wouki 
<lisclose the informer, if he is a tliird person, 
equally ajiplies to questions which would diselosj 
whether the witness is himself the informer, 
Ih. 

Protection of Witness.] — A witness In a court 
of justice is absolutely privileged as tu anything 
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Jie may Fay as a witness havin^^ refei’enee to the 
imiriiry on which he is called as a witness. 

T. Xtfflterrl ht, 4G L. J.. O. P. ; 2 
C. P. D. 53 ; 35 L. T, 784 ; 25 W. R. 1511—0. A. 

An action will nut lie against a witness for 
wliat lie says when giving evidence before a court 
■of justice. The same }>i’inci})le a]>|.iiies wliere a 
military man is boiiiul to a|.pear and give evi<lence 
before a mil itarv court of imiuirv.'^ v. 
i/n;,'c5// rX»/YZ). 45 L. J.. Q. B. 8*'; L. K. 7 H. L. 
744 : 33 L, T. 11)3 ; 23 W. 11, <31. ft^rflier 
1)EFA51ATI0X. 

Grand Jurymen.]— A grand juryman may ];)e 
.exarinne<l, in an acdioii for malicious jiroseeittioTi, 
as lo tlie fact whctlier the deb-ndant was 1 he 
|)r(ss(‘cutur of the iiidictmenr. v. Bunhar, 

2 Selw. X. P. 1053 : I Oaiup. 2n2. n. 8. P., 
Frpeman.x, .4 rlicll, 1 Oar. k, V, 137 : 3 D. A Pu 061> ; 
2 B. A C. 434. 

Tax Goliector.] — A collector ctf the riroperty- 
tax is bound, ^^'hen snbpuaiaed as a witness, to 
give evidence (»f all facts within Iris knowle<lge 
touching the matter in question, notwithstanding 
the oath against disclosure a<lministered to him 
by the coinmissioners. Lvt v. iJirn'lI, 3 Oarnp. 
sl37. 


Medical Men.] — Medical men are bound 

to reveal coiiddential communications made to 
them in their professional charaerer as such. 
Jie,v V. (rllhons, 1 Car. tV: P. il7. 

Bankers.] — The bankers of one of the 

parties in a cause is bound to answer what such 
party's balance was on a given day, as it is not a 
privileged communication. Llovd v. Fre,sh field, 
2 Gar. A P.325. 

A letter by a mercantile agent to his principal, 
giving information respecting what the agent has 
actually done for, and on account cd’, the [irin- 
cipal, is not privileged, although it is sent in 
com]>iiance with the retpiest of the |irineipal, 
made after the prlnci})al has been tlu’eatene<i 
with litigation respecting the matter on which 
he 1 ‘eqnires information. Audemut v. JJa/ik of 
British Cidnmhm, 45 L. J., Ch. 443 : 2 Ch. I). 
344 ; 35 L. T. 71) ; 24 W. E. 624— C. A. Affirm- 
ing decision of M.E., reported subsequent] v, 24 
AV. E. 724. 

Steward.] — Communications tea steward 

by his employer respecting his aifairs are not 
pi’ivileged from disclosure, like those to legal 
advisers. Falmouth v. Jhm, 11 Price. 455 ; 25 
E. E. 753. 


Acts of Agent.] — AVhen the directions wdn’ch 
have been given bj' a defendant to his agent 
■cannot be read on the ground of -public policy, the 
agent may be askcil whether he did not act under 
the dij’cetion of the defendant. Cooke v. JAnc- 
ivell 2 8rark. 183 ; 13 K. E. 7U0. 

" ■ Indeceney. j — Indecency of evidence is no 
obieetion to“ its being reec-ived. when it is 
necessary to the decision of a civil or a criminal 
right. J)a Coda v. Joner, Oowp. 723. 


' Legitimacy - 

a:nb Wife. 


• Mon-Access.] 


-See Husbaxd 


d. Other Grounds. 

Mon-Legai Confidence — Clergymen.] — Clergy- 
Tiien are bound to answer questions i-elating to 
nnitters caudided to them in confessi(.>ii. Butler 
T. Moore, AlacXally, 253, 

Otherwise, by Best, in Broad v. Pitt, 3 
'Car, A ih 518 : and by Alderson, B., in AVy. v. 
Grltjiii, <j Cox. C. C. 213. 

In a suit by the husbaiul it appearefl that, 
5ubscqiienrly to the discovery by the petitioner 
■<»f ati a]lege<l act of adultery between tlie resj)on- 
<ient and eo-iuspondent. tlie res]>oudent had an 
interview with a eiergymaii, wlio. at the trial, 
was called as a witness on behalf of the petitioner, 
but objected, on the ground of privilege, to <Us- 
close the conversation or anything that took place 
.at the interview. The court, however, overrulc<l 
the objection, .and held that the clergyman had 
no rig] It to withhold the infonnation. Flo r man- 
Fhaw \\ FlirmanAiau:, 63 L. T. 468. 

Eomish Priest.] — A Eomau Catholic 

priest called as a witness, on a trial for felony, i.s 
bound to answer the quesrinn from whom he 
teceive(l the pro])ertY alleged to be stolen, 
although delivered to him by a jiarty in con- 
nection with the confessional. Bea.'^ v. Ilitu. 
.2 E. A F. 2. o J . 


Pursuivant of Heralds^ College,] — A 

pursuivant of the Heralds' College is not in the 
position of a legaJ adviser, and communications 
|)assing between him and the person errq)loying 
liim in reference to ])edigrees in the Heralds’ 
College aic not privileged, and lie is entitled to 
be examined in I'cference thei’eto. Slud.e v. 
Tiirkcr, 43 L. J., Ch. 644 ; 14 Ch. D. 824 : 43 
L. T. 43 ; 28 W. E. 8U7. 

Irrelevancy. ] — A wi tness cannot demur because 
the questions asked him are not pertinent to 
tlie matter in issue. AAiton v. AAiton, 1 ’Tern. 
165. 

Immateriality.] — A witness cannot olqect to 
answer a (piestion because it relates to private 
matters, or because it is imniateriah unless the 
answer may be withheld on some giound of 
privilege. Tljtplnu v. Coates, 6 Hare, 16; 17 
L. J., Ch. 17 ; 11 Jur. 1075. 

Defamatory to Third Party.] — Demurrer of a 
witness to interrogatories in(|uiring after matter 
defamatiuy to a third person, and nor material 
in the cause, allowed. Jluhjraee v. JJunhar 
(Lord), 2 8waiist. 138. 

Prejudicial in other Action.]— An order liad 
been nuule to wind up a company, and a special 
examiner appointed to take the Vvideuce in the 
liroeeediiigs. B. was subp(x?naed as a witness, 
but not by the company. He was asked whether 
he was a director of the company, and what was 
the nature of ceidain specified transactions in 
wliich he was engaged with particular persons. 
He refu.sed to answer those questions on the 
grounds that they ought to have been put to 
him only in the presence of a jury, and that to 
answer them then might prejudice his success 
in two actions which he had commenced against 
the company. He then moved for an order to 
stay his further examination before the special 
examiner, and for leave to prosecute his actions, 
notwithstanding the pendency of the winding- 
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up : — H^‘ld. that his exammation conM not l>e 
^^oppi‘(L hat that he might go on with his action^. 
fhntr.frt f’irpiu^tdhifi Co,, In n\ Ihitvnuin, iw,* 
p(irtt\ l.“ L. T. 2t»3. 

Solicitor — Setainer hj other Side.!-— The 
solieitur of ^ the pkiuthfs in the cause wa« served 
witp a "'uopoaia to attend ainl be exaniineit 
heiore c<$inrni>>^ioncrs as a witiies> for the defen- 
dants. isnd lie thereupon attended and delivered 
to tlu* (,• urnnissioners a written refusal to be 
examiiij'l. tm the ground of hi- being profession- 
ally enioloyeil by the plaintigs : — Held, that 
such dneimuiit was nor properly rerurnod by the 
f;onuui->i«iner<, and ought nor \o have been set 
down a-i a den.mrrerr IVisth-u v. IVo^ilrn, i) 
5 IP. 


lb T.eadixg QrH>Tioxs. 

. What are ._: — -X witness, called to prove that 
A, aiijl it are partners, is asked whether A. has 
interfered iii the business of B. : this is not a 
Iciuliue' Miicstion. A7c/n>//.v v. I Stark 

Bi ; IS IL h. rill 

In or ior to identify a [lerson in ennrt wirli 
one wlitiui tiie witness has <!escribed, the atten- 
tion of wLiJiC-j-: may be directed to that 
pcr-uu. ;iM I ko may be a-^ked if that is tlie 
peist.n of whom lie has spoken. v. h7/bsv/p 

2 Stark, 12f. S. P., if -.c y. Jjo JJrrcH'irr. II 
M. k S. Fd. 

A lo'adina’ onestion may bo pur when it is 
jicee-siry to eoiitradiet a witness on the other 
side, a." to the contents of a paper which has 
been «lM..rroved. Cijn/'tijcn v. Tohoo, 1 Camp. 411 ; 
lb U, Ik i'.'ll t 

Wliore a witness on cross-examination denies 
having u-ij'.l inirticnla!*ex]n’esh:ou-' in tlie preseiieo 
of partie-. the oppodte conuse] examining a 
per<<tn to conrradict the witne--; h not at librnty 
reading from hi- brief tlie weed's 
dinned : conversation s])oken to by the hr.-t 

\\n‘rfles^ bdiiff evidence of itself, Ildhti v. 
bhw.v/ 2 M. W liolu 2Hs, 

^ 'fhe rides of evklence are exactly the siirae in 
civil aiid erimfnal cases ; and in both ir is in the 
dfscretloii .if tiie judge how far he will allow ijie 
cxaminntioii in chief of a witness to be ])y load- 
ing ipie-rions. or to assume the form of a'civKs- 
exanuiiation. //yy. v. Mnrplup 8 Car. & Ik 2'.)7. 

■ Cros3-©zaiiiiiia.tio32, j — Leading' cpiestions may 
always be pur in cross-exam inatioin whether fh*e 
witne.ss a willing or an ralvcrse one for tlie 
parry eauing him. Putlln v. Ikmn, 7 Car. k P. 

Alternative Question,]— An interrogatory put 
in iln« aliornative. not pointing to one side of 
the more than to the other :~Held, nor 

to }»e I'-uoaiig, a> it Wi/tikl be sometimes impos- 
stbk“ otat-rwi-e to get an answer to rise Inter- 
r.ptoiT. Jqiirutd V, Kvurnvy, 2 Bull cC D. 
4Cl'l 


! on an account stated, a parol admission of the 
! debt by the dehmdunt is evidence umder the 
j account stared, though it appeals that then^ was 
j a written agreement relating to the gt w^ds. 3>;r- 
; h<t]} V. Holt, 6 51. ik W. 6)»2 ; h L. J., Ex. 21)3 ; 

; 4: Jiir. f>ll) 

; When issue is joined on tlie eoiueiits of a deed,. 
I the piaiiitift* may give in evidence an admission 
i by the defenilant ivf the content^ of tint deed. 

, without }froducing>' the deed itself, or aeeonntina 
! for its non-producrioii. Slnftroio y. Poofru, it 
I 51. W. df>4 : 1 H. .k W. 18 : 1o L. J., Ex. 8 • 4 
; Jiir. 103.S. S. P.. /foo'(j)‘J V. Soiifli, 3 Scorr. 

! (N.n.) .774 ; 3 Mini, k (1. 254 : 10 L. J.. Cl 11 215. 

; in an action agaiinr a-<ignees to recover 
I money wrongfully paid to rliem. the debt Iiaving' 

! been previou-ly paid to the bankrupr, the Inner 
1 stateti. {hat. fi'om Pm .king at an entry of Ids own, 
i in tlie piaintiiFs book, he had no ..loubr whatever 
I ho hail received the money: — HelO, sidlicient 
j»roof of the payment witiiouf producing the- 
' l.)ook. Mamih an v. Huhtoiod. 2 if. k Kv. 5 ; 8- 
ll & Cl 81 ; () L. J. (o.s.) K. B. 2211 

I Mature of Eule.]— A ].arty who has executed' 

• a deed inuler a }>ower of artt.riiey will not be 
; permitted to speak to its contents ; the ])ower of 
' attorney ought to be produced. Johnnon v. 
i Mimiu, 1 Esp. 81). 

: A reportei’ to a newspaper, who is cailetl as a 
I witness, cannot be adeed in cross-examination, 
i whetlu.-r. in ai'ticles whieli he has wTitten in that 
! newspaper, he has u{)t called the opposite party 
t by nicknames, as tiiat is a part of the contents. 

I of the articles. IPij. v. Murphy. 8 Car. tk P. 21)7. 

I A Witness cannot be a-iked "whar the o[)po.site* 
i party lias said as to the coutenrs of a tleed 
I executed by him. without such |)arty lias had, 
j notice to produce such deetl. Phhvam y. HI. see „ 

, 1 Car. k LI 5,58 ; Ik o: 51. I87 : 3U IL E. 275. 

I A witness may be intern gated as to hisexami- 
‘ nation of old records, .and may state that they 
, c(irs*espond in substance with a particular reeojti, 

' which has been read, without going through the- 
I whole in detail, subject, however, to a full eiaKs- 
' examination, ihoee wJJrenton, 3 51. ck Rv. 212 * 
j8B. &C. 7(15. . ■ 

I ^In the absence of any evidence of tlie contents. 

; ot a rm e-book, the collector cannot be a, deed to* 

! say whether a partieiila]* pcr.'sOii''s name was on 
; the rate, thougii he? might be asked whetlier he* 

, had applied to him for ir. JiLstirew Hhtoh, 1 
! F. vk F. 25d. ' , 

I A witue-s. who states tliat he had at one time- 
1 reei‘ivr(l a number of letters from one of the 
I {unties in a cause, containing statements wirii 
I reference to a {larfieuiar faeklmt which letters 
' lie had since destroyed, cannot be examined as. 
tr. the general contents of such letters, for the 
|)ur{M,w.? of ascertaining rlie impression thereby 
produced in his ^inind with leforeiiee to the 
fact in qiic.^t ion. Tophtun v. J/* Creyor, 1 Cai‘. & iv,. 

On the trial f>f an action for {liracy of iniisicai 
cojwright, a {uwo oi music Iiaving^been ^hewn 
to a witiie.ss skilled in music, he was askeii. for 
the purpose <it‘ ]>roviiig that it was not first 
published in Englimd, whether he had not seen 
printed copies of it for sale in a siiop at .Milan, 
at a given date, sixteen years liefore the trial:. 
---HekL, that the question was irregmlar as ]*ef er- 
ring to the contents of a doenment not produced 
or accounted for. Hmey v. Bandvm. 13 Q, B. 
257 ; 18 L.J., Q. B. 174 . 

M here parts only of a book containing pro- 
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cceiiiTig'.> in bankruptcy are put in by une }iarty, 
liic cppiHite cciiinsel has no ridit to refer to 
cthei* parrs ra.' it. WhltfreOl v. Alt/n. 2 Car. *5c K. 
iOi:a 

Thoue'li n witness cannot give evideuce of the 
particular cunreiits of written aecoiinrs, yet he 
may speak to tlie general balance, without })ro> 
(hieing them. Itoherta \\ Dihvon, 1 Peake, ilb; 
a ib ib raJo, 

A wiinos maybe cusked wherlier lie has .agi’eed 
to sell g<trid< on e(tinniission, altlkuigh the terms 
of such aeTikanenr Inive been reduced t(.> writing, 
Wh'rH'-h) V. Jh'tunl IG ^I. A W. 2S2 ; IG L. j'. 
Ex. 108. 

Benial of Writing.] — If, in exaiiunatioii in 
chief, the }iiaiini1f is asked as tothect'mtmcr, and 
dcnic'- that- there was a contract in wiating. tlie 
th'fcndaut may interpiNO and give evidemm upon 
a Ci ilia tern! is'^iie as to wherlier rhei-e was a con- 
limU, in w]-iring or not, bchne the piaiiitili is 
allowed TO give evidence of its terms. Cor v. 
Couroh‘,sii. 2 F. F. 130, 

On Cross-examination.] — When on cims- 
exaniination of a witness nu’ the plaiiitifi the 
defendant's cmmsel puts documents into his hands 
and proves our of his imtuth tliat they are in tlie 
])Itiinrih:‘s liundwriting, the plaintitf’s counsel 
has a right to see them at once for tiie purposes 
of cross-examining on them and ideiitifviiig 
them. v. 21 L. T, G70 ; 18 Wbib 

21h7. 

The mere fact of counsel whilst cross-examin- 
ing a witness, putting a documeuf into the 
witness’s hand, and asking him whether it is in 
his handwriting, does nor entitle the opposite 
counsel tt.t see >ucli tloeiuuent, Coj^e v. llunnvfi 
i)o'ek 'Cih.. 2 Car. k K. 757. 

l>uf I lit.' ojipositc Counsel have a right to see 
the document before the cross-examining coimsei 
pi’oceeds to found any question cm the dociunent 
itself. 15. 

On cio-s-examination of a witness, the cross- 
examining eounsid is not entitled to inspect the 
whole of a diary iisetl by the witness to assist 
Ills memory, mit only such parts as refer to the 
subject-matter of the suit. JJifrf/ius.i Mennott, 
20 W, lb 720. 

Partie- are not entitled tr> pur in as part of 
their distmmenrs handed, to a witness on 

eH^ss-examiiuiti<m by the oppo^ire ])arty. todepose 
to their nature, f o/h'or v. iVoA't\s\ 2 Car. b: K. I0I2. 

Where a witness <m cress-examinatiun proves 
the imndwriting (»f the ofutosite parly t.j a paper, 
the emm-el for sueii })arty has no right' see the 
paper. bi enable him to found, an examisiation as 
t(i whether it was really ihe writing of his client 
or not. V, JiJiior. G> t'ar. 6: P. dlG. 

Tlu' defendant’s eouiisel, on oro-s-exaiuiuatioii 
of the plainritf, retid a letter from iiim. which, in 
etfect. mi^wcred Ins ea^e, tmd then submitted 
that there vois no evidence for the jury : — Field, 
riiar the court in Ixiiic, in eonsitlcring whether 
there was c‘vidence. could not look at the letter 
as \vAyt of the plaintift's case, v. 

CJuauJh'r. U Fix. (>87. 

In an at.'tion for a libel in impuring to the 
plaint iif tliat by reason of Ids belonging to an 
association lie was a rel)el. the plea justifying the 
libel: — Held. That the defendant could not ask 
him on cross-examination (he not having been 
asketl anything on the }ioint of examination in 
eliief) wliether his name w'as insc-ribed in a book 
c.intaining the names of members, JJarhij v. 


I OuHdeof. 1 H. & N, I ; 25 L, J., Ex. 227 : 2 Jur.- 
; (N.S.) 497 : 4 Ub lb 4G8. 
i And noefnrther unden neH head. 


I 11. CROSS-EXAIMIKATlOin. 

1 Examiaatioa in CMef, Necessity far,] — 
' What is opened by the counsel of one party, 
j as presumptive evidence in favour of his client 
I against the other, cannot be e.xamiiietl into on 
I cross-examination of his witnesses, if they have 
; not been examined in chief as to the facts so- 
j stated in his favour. Litcus v. Aln'o-^iUeAn . 1 
I Es|.). 297. 

I Where a witness has been calle<l by one party, 

• the other may cross-examine him, thoiigli no- 
I question has been asked him in chief. 

, v. Middf(\ser (^dheriff')^ 1 Esp. 857. 
i if a witness is calloi, aiul has only answered 
! an immaterial question when his examination is- 
; sto[)pe;i by the judge, the opposite party has no- 
' right to cross-examine him. Vneevfj y. (\in\ 7 
iCar, AP. G4. 

;• The cross-examination of a witness is an inci- 
; dent to his examination in chief. Phelpa v. 
Pnothoiv, 2 He C. tk Sm. 274, And see 17 E, J.,. 
Ch. 404 ; 12 Jur. 768. 

Quiere, whether a party can read the cross- 
I examination of the witness of his adversary where 
I the latter iloes not read the examination in chief.- 


dhirlirr v. Jj'ievh, 1 l)e G. Sm. 87G. 

Witness called by Mistake.] — If the plaiiitiiTs- 
! counsel calls a witness by mistake, Vie cannot be- 
i cross-examined. CVt tfoed \ . Hunter^ 8 Car. (k P.. 

; IG ; M. (k M. 118. 

I A witnOvSs called under a mistake of counsel,, 
as t(.> his being able to speak to a trairsaction, is 
i not liable to cross-examination though sworn, if 
j the mistake is discovered before any question is 
I [)iit. Wood V. Mfudiins oif 2 M. k Hob. 278. 

j Witness to prove Document.] — A party will 
! not, as a matter of indulgence, obtain leave to- 
! cross-examine a witness, who has been pn'iduced 
by the otiier side, merely for the purpose of 
pn.iviug a will of lainls. Moone v. Moont\ 2 
Jones, 445. 

The plaintiff In a creditors’ suit calleda witness, 
to prove the cxcL'utioii of a bond upon which his- 
; debt was founded ; the defendant, the executor. 

1 cross-examined the witness as to the considera- 
tion. On the proving of the debts before the 
master, the defendant insisted that the bond was- 
u^iirioiis, and obtained leave to examine the wit- 
I ness again iqxai interrogatories to be settled by 
i the master, on a motion by the plaintiff : — Held,, 
j that the plaintiff was entitled' to cross-examine 
; the witness; that the application by the plaint iif 
; for leave to cross-examine the witness was [)ro[)er. 

' Wht taker v. Wrttjht^ 8 Flare, 412 ; 18 L. J., Cln 
I 8G7 ; 8 Jnr. 489. 

I Witness to Produce Document.] — A witness 
j having V)een called into the box and sworn in the 
j course of a prosecuti<ni for a misdemeanour, pro- 
: (luces a document, but is nob examined : the 
I defendant is entitled to ciT>ss-examiiie. Pe.v v. 

1 IJrooke, 2 Stark. 472 ; 20 FI. Id, 728. 

; A person 'who merely attends under a subpoena 
; duces tecum for the purpose of producing a 
; document cannot be cross-examined. Summers- 
: V. Mosel)/, 1 C. M. k II. 9G, n. 

‘ Even 'if by mistake he has been sworn aiuF 
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a<ked a question which he docs not answer. 
limit V. Smith, 2 D. 0.087; 1 C. M, k E. 
14 ; 4 Tyr, 074 ; :4 L. J., Ex. B55, 

Testing hj Documents.] — The po%ver of the 
t'ourr uf Chancery to make an order for the 
ductaas of dociinients for the ]nir|)osc of their 
being pur into tlie hands of a witness who is being 
cro^s-exunuiiid in order to test his eviilence, is 
tlie same as that of a common law court at atrial 
at nisi priiK. Kmmtt Sllrer M’niuaf (\f„ In rc. 
44 r. J.. Ch. 4:n> ; L. E. 10 Ch. 104 ; 31 L. T. 
8li; ; 23 IL 300. 

Attention directed to Items of Account.] — The 
riih' tiju! in cmss-iixamination upon an acerainr. 
ijori(‘e uf ihe itiuns ti» which the cru'^s-exaniina- 
tion will hf‘ directed mnst he given to the ]>arn' 
bringiner in the iiccoina, applies to the cross- 
examiTiatioii i<f a parly seeking to charge by his 
ac<a lunr as well as to tlie case i >f a isiei'ciy aijeount- 
ing ijartv. IMps v. FJetf, 43 L. ,1,. Ch, 270 : 

1 Ch. i).*473 : 34 L. T. 50 24 \V. 1C 424. ' ; 

Of Piainti^ on Counter-claim.] — The dcfcmlai it , 
in an action for a legacy sought a set-off by 
counter-claim, ami raised issues not involved in 
the claim and defence. He was not alioweil in, 
cross-examinaritin of the plaintiff tu .ask questions I 
relevant only to the issues raised upon the; 
<.*ounrer-claim, but was allowed to recall that 
plaintiff as his own witness. Woodp'nr, In /r, | 
Thnmjmin v. Wnoflfint^ 47 L. J., Ch. 832 ; 38 
L. T. 753 : 20 W. H. 078. 

Eight of Party to Cross-examine own Witness. 1 
— Where a party to an action lias called a wiN 
ties';, he is not ciititled as of right to cross- 
<jxaimue that witness, even if the witness is a 
hostile lirigant. The pivsidiiig judge has a 
<liscretion whether he will allow the witness to 
be cross -e.xaiaincd by the party calling him, 
CUtvh\ V. Stifpnj (H.\k 51. 123; *27 K. It. 733), 
iiml /if/rft»/ty.Cf/iw/r (IL 127). commented ion. 
.Prhry. .MttntuHq. aS L, J., Ch. 34b : 42 Ch. ]J. 
372 ; 31 L. T. .537 ; 37 W. IL 7 h5— C. A. 

^ The sii u‘if ioii in which a witness stamls towards 
either party, does not give the parry calling the 
witness a right to cross-examine him unless the 
evirlence be of .'•ueli a iiaTure as to 
make it ap|>ear that the witness is an unwilling 
one. lipg. v. Jinll, 8 Car. 5; l\ 74.5. 

When called by Other Sid,e.']-~.A plaintiff ^ 
having exaniinedi a wittiess, if a defendant after- 
wards calls lurn as his witness m cliief, the 
plaintiif may cross-examine him at large. .Lord 
V. Cc/rbn 3 Drew. 222 : 3 Eu. R. .514 ; 24 L. J,. 
Ch. 517 ; 1 dm*. (X.s.) 238 ; 3 W. E. 342. 

Bight of Party to Discredit his own Witness. ! ’ 
— Sa post, ci»L “* 

Witness of Co-Defendant. 1 — A defendant inav' , 
cro''K-.esamiue anot berdefemlaiit's witness. Lord ' 
V. f h/r//n supra. j 

All evidence taken, whether on cxaniinatiou i 
in chief or on cross-examination, is open to all : 
parties. /A ; 

Time for.]-— The cross-examination of a witness 
-should always commence us soon as the <lirect 
examination is iinisheth Brahtgk v, Jientaah 
I Hog, i>8. ' ' I 


EeleYancy.]-— The judge will allow the defen- 
dant's ctuiit-erto crov— examine as to facts whicli 
appear to be irrelevant, as relating to :i third per- 
son, if the defem Ian t5s Counsel undertakes that 
it shall be shewn by other evidence that these 
facts arc relevant to tlie issue. JLthjh v. Jiel- 
ehrr, 7 Car. x 15 383. 

Adverse }jarry may cross-examine witness to 
same point to which lie is produced, bar not, to 
new matter. Eitj i^lJran) v. Sfnvt/rt. 2 Aik. 44 ; 
Barnard. 17it 

On the trial of an issue, *• whet lier (during a 
certain period) there arose from the works of 
the defendants tmisome, olieiisive. uoxiuus. or 
uiuvh(tlesi>me sniuke, and other vajHiur--. to thj 
nuisance of the plainriif, whereby the pioduce of 
Ids garden was deteriorated,” evidence was 
adduced for the plaiiitiff to shew that the smoke 
and other vap<jurs from the defendants' works 
bad injured ilie produce of other gruumis in the 
neighbourhootl : and also, for tlie deb-ndatits to 
shew that theirwoi-ks did not injure the produce 
of any other groumls ; and um^ of tlie defendants’ 
witnesses having, on Ids examination in chief, 
described several gardens in the neigaljouihood 
{»f the works as in utmost health, was asked in 
cross-examination by the plaintiffs er-unsei. if 
he knew Glasgow Field ^grounds in the neigh- 
bourhotui), and having answered that he “knew 
Glasgow Field, and never knew of any damage 
done there,” he was then asked, “whether he 
liad known of any sum having been }»aid by the 
defendants to tlie lii’oprietors of Glasgow Field, 
for alleged (.[aniage there, occasioned by their 
works'' : — Held, that the question was inadmis- 
sible as leading to a new collateral ni(]uiryy 
which, answered either way, could not affect the 
issue, or test the credit of the witness, donna nf v. 
llamP.ton, 7 CL k Y. L52 : 1 Bob. 821. 

On a motion ex parte, the court tu'dered the 
witnesses to be produced, plaintiffs to give a 
note of what witnesses they had examiueil, and 
defendants to give a note of which of riieiu they 
wouLl have produced to be cross-examined. 
S/iaidhif! V. lirtujliam. 2 Fowl. Ex. Pr. 158. F. 15, 
Johufiton V. Ca rruthcrit, id. 159. 

A defendant in a foreclosure suit produced 
evidence to shew that the mortgagor was Insane 
at the time of the execution of "the deed, which 
hail been ptvoved in the usual way hj the 
attesting witness. The court made *rhe "usual 
foreclosure decree. Semble, it would have been 
eompotent to the defemlant to have prevented 
the plaiiitiff from succeeding in his claim, by 
cross-examining the attesting wirnu.-s, and thereby 
siicwing that the diced was void. Jaoohn v. 
Hi chard it. 23 L. J., Ch. 557 ; 18 Jur. 257 : 2 
\\5rul74. 

As to Character of Plaintiff,]— In 'an action 
for false imprisonment on a eriminai chaj-ge, the 
ilefendunt cannot cross-examine as to the luid 
character of tiie plaintiff*, nor as to previous 
charges made against him. iJoivnin/f v. Butcher. 
2 51. i: Huh. 374. 

\\herc the characrer of the jdaintifi: or the 
defendant is attem[)ted to be impeacried in the 
cross-examination of the adversaries’ witnesses, 
if those witnesses deny the imputation intended 
tu be conveyed, the party will not be ailmittcil 
to go into evidence of his character. Bing v. 
Francis. 3 Esp. 113. 

In an action for slander, imputing to the 
plaintiff unnatural practices, to wiiich there 
was only a plea of not guilty, the counsel for the 
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{lefemliUir. * crn«.>-exanimatioii. ns]s:e<l a witness. 
Have you beard from oilic]- ]K.*rsons that the 
plaintiff is aildieted to ])ractiees of tiiis kind ? ’* 
— Held, that the question was improper, as it was 
not citntiiied to rniiiours existing" before the 
Words were ^prsken by the defeiitlant. Thompmn 

V. lo ih 1). 17.“) ; 2U L. J., Q. r>. sr> ; i:> Jnr. 
287 ). ' 

A libeji rdleyed that the ])Iaint'ff. a theatrical 
criTiia had endeavraired to extort money by 
rhreareniiie' to pii])iis]i defamatory matter coii- 
cendn.i:' a deceased actress: defence, that tlie 
aliecatirin was true in substance and in fact: 
— Held. Tlnit evidence of rumours, ]>efore the 
puhlicati(»u of the libel, that the plaintiff hail 
committed the offences clia, rered in ir. and evi- 
dcncf} of ])artieular facts and circmnstance.s 
tendinu' to shew the iniscoialuct of the })lainliff 
as a theatrical critic, could JnU be admirtt'd in 
i'eilu('ti(m of damnues. v. Nz/wz/m-c//, ol Jj. J., 

Q. B. r'^o : Q. 'B. B. 491 : 411 L. T. 412 ; :40 

W. H. .“>41 ; 411 J. B. 408. 


Character of Third Party. 7~ln an action 
for irmululeiiriy representing’ that a trader was 
triistwoi'thy. the {leiemlant pinposcd to ask a 
witness \vhat was the repntatlon of the trader on 
a certain day. ns to his trusTworthiness : — Held, 
that the question was admissible. Sknp/i v. 

1 H. ik C. 37)8 ; 82 L. J., Ex. 124. 
Affirmed. 2 H. A C. 19H : 82 L. J., Ex. 271 : 
Id Jiir. ( X.S.) 242 : 8 L. T. 882 : 11 W. il. 784— 
Ex, Ch. ' 

Collateral Matters.] — A <lefendant cliarc-ed 
with an indecent assault, havin^e' been cross- 
e.xaminesl to alleged indecencies as to other 
] persons, and denied them : evidence in disproof 
of tlRNe imputations on one side, <'sr in support 
of them on tiio other, wjis rejected, as relating: 
to issues quite collateral: the ]tlaintiff being 
boutid by r’ne defendants' answers as to these 
collateral matters. Tohntni v. Jnhni^foni’, 2 F. A F. 
(it). 

In art action upon a joint and several promis- 
sorv note, ptofessed to be made by A. and B., tlie 
defendant bcinir the admini'^iraioi’ of A., the 
defence set up was, tliat the plaintiff had forgetl 
the liMte. and another note abc ; and the defeti- 
dant was aslced. on cross-examination, whether 
he had not lieanl B. say. after the case had been 
before tlie magistrates, when a charge of forgery 
with reftnence ro the note was pi’cfen'cd against 
the plaint if. rluit he, B.. v/ns sorrv he had 


hirgotten he liad signed two n<)tes." The defen- 
(hint answcc'ed in the negative: — Held, that 
auuther couid not ])e called ro shew that he was 
|,tresent at the time, and that B. had made the 
staticrntmt. Pulnu’i^ v. Tnun-r, 8 Ex. 247 : 22 


Eefusal.] — Whore, upon the hearing of a cause 
by a vice-cbaucelior. a tender by the defendant 
of himself to be examinetl orally as a witness for 
himself in the cause, with a view to his cross- 
examinaticn by the plaintiff, had lieeii refused by 
the plaintiff, this was held by the Court of Appeal 
to be a sufficient ground for refusing to accede to 
ail ap|>licatioii by theplaintiti to have that course 
adi>pted upon the hearing of an appeal from the 
vice-ehancellork decree. Ilhifhwn v, M'efdher'dl^ 
28 L. J.. Cli, 820 ; 18 Jiir. 499 : 2 W, IL 507— 
L.JJ. 


As to CouteEts of Written Documents.] — A 
witness camiot upon ero.ss“examination, even for* 
the purpo.se of discrediting him, lie asked as to 
the contents of a written paper which is neither 
produced, nor its absence accounted for. J/z/z-- 
dofuiell V. Eran,i. 11 (J. B. 980 ; 21 L. J., C. Ih, 
141 ; 16 Jur. 108. 

The defendant cannot, in the course of the- 
plaintiff's evidence, cro.ss-cxamine the plaiiitiif's 
witnesses, as to the contents of written docu- 
ments, although notice ha.s been given to the 
plaintiff to p'roduce them, and he refuses to* 
produce them in that stage of the cau.se. SUlr-- 
V. iJtffiou, 2 Stark. 49. B. P., (draham v. 
J}f/xtrr. 2 8tark. 21. 

It was not allowable on cross-examination, in. 
the statement of a question to a witness, to- 
represeiit the contents of a letter, and to ask him 
whether he wrote a letter to any }>erson. with 
such or similar contents, without having first 
shewn the witness the letter, and askeil him 
whether he wrote it or not. Ci(^l\ 2: 

Br. A B. 28|> ; 22 B. R. 662. 

Two or three lines of a letter might lie- 
exhibited to a witness, without shewing him 
the whole, an<l he might be asked whether 
he wrote the paid shewn him or not ; but if he 
. denied that he wrote such part he could not be 
examineilas to the general contents of the letter. 
Ib. 

A. brougliT an action against the publisher of 
a newspaper for libelling him in his character of 
tidewaiter, by imputing to him that he was a 
traitor ami idolater, ami sworn to obey a foreign, 
potentate, and solemnly pledged to devote him- 
self to the work of the conversion of England to- 
the Homan Catholic faith, and overturning the- 
national faith ; that he was member of an asso- 
ciation for that purpose, and as such unfit to be- 
intrusted with the property of the Crown. At 
the trial the publication of the libel having been 
proved, the plaintiff was examined as a witne.ss., 

I and deposed that he was a Homan Catholic, and 
' ha<l paid hi. towards an association for the con- - 
- version of Englaiul to the Homan Catholic faith :. 

I — Held, that he coiikl not. either at common law 
! or under the 17 A 18 Viet. c. 127), s. 24, be asked 
I on cross-examination if his name was written in 
i'a book of that association. Darbtj v. 

I 1 H. A N. 1 : 27, L. J., Ex. 227 ; 2 Jur. (x.s.). 
i 497 ; 4 W. R. 4()8. 

I Tlie ])laintiff having admitted that he was 
; bound by the canons and decrees of the Church 
I of Home, and believe<l the Pope in council infal- 
, lible : — Field, that he could not be asked on 
I cross-examination whether lie felt himself bound 
■ by the notes and comments of the Hiieimisli 
j Testament. Ib. 

\ A party may be cross-examined as to whether 
I he has read a letter of a certain date, and in 
certain tcnu.s. Ireland v. Stiff, 1 Fk A F. 
340. 

A party to the action being called as a wirne-ss . 
on his own behalf, may be asked in cross-exami- • 
nation the contents of a letter which he has 
I written, without producing the letter. Farrow- 
t v. Blomfiilif 1 F'*. A F\ 67>8. 

! F’he defeiidaiiFs counsel, in an action for 
I collision, proposed, in his cro-ss-examination of ' 
! the captain of the plaintiff's ship, to put in 
I evidence the statement made by the captain 
j before a receiver of wreck, under 17 A 18 Viet, 
j c. 104, s. 448: — Held, inadmissible, Xortbanl’ 
! V. Pepper, 17 C. B. (K.S.) 89 ; 10 Jur, (N.S.) 1077 
I 10 L. T. 782, 
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Tilt* riileh <'if a society to which the tlefendant 
pruvcil by eross’^examinatioii of one of 
Tht‘ are evidence against him. Jlinuff 

V. Smiths 1 F. ic F. 318. 

A |)laiiititb in an affidavit in support of a 
motit)!! for an iiijinicriou. referred to poitions 
.Hf an exam illation taken in the (?oiut of. 
Baiikrn|!tc?T :-~~Held. that for the purpose of 
cross-examining him npt»n his affidavit, the ^ 
olet'endaiii wa^ entitled to have the examinatittn. ! 
which hail been partiallv refened to. ]iroduced. 
M'li V. 4 L. T. Cm : h W, li Mil 

Tr* explain or coiitradier n statement nnnle 
hv a pa ny as to an alteration in ti will under 
which be was <‘laimiiig. the probate of the tvill 
i>> nut Mihieienr evitleuce. but the original 
ducunicnT it-df >hould be put iiitn the hands 
uf the \\lui> ss. Jinitr/i V. /hujIuK I F. A F. 2\V.K 
A wirnes,- uu cr<tss-exaiuiiiati<tn may admit not 
having nnmtiimed a faet on a former examina- 
tion. tluiugh that examination d in writing, and 
not prudiicetl. lUflinj v. 1 1^1. A hob. 11*7. 

— Evidence for whom.] — When a book is 
put into tlie hands of a witness to refredi his 
recollect ion, ami dpiestion.- are asked upon it in 
m*o->-examinarion. the liook is lu.g thereliy imnle 
■ evidenee tor the party producing it. thougli it 
mnv be so for the o}»oosite partv. IKdjiiv v. 

27L. J., Ex. ;Ui. 

, o, — — ~ Cross-examining on Affidavit.] — 
(V/.SV.V. post. iX. Evibexce ox Affidavit. 

Eight of Counsel to Inspect Boeuments.] — See 

. 'CoL/Jih^ ■ 


— '...Whether by Court or Examiner.] — The court..; 
tnider the 15 uk 10 Viet. cc. 8o and 8(1, liirectcd 
that a party to a suit, a wirncss by affidavit on 
his own behalf in support of Ids own slate of; 
facts before the master, shonkl be cross-examined 
]»el’orc thu exandiier insreail of ihe luastei' ; ami 
that all the parties should Ire examined on 
intt'rrogtJt^aacs before the examiner, as the 
ma-tcr ."hould direct, Jfr.eftiU v. (^eafle. 1 
Sin. ik lb 78 ; It Hare (,-UT**) if ' 128 : 

1 \v. lb Id. 

A witness wlio has made an tiffidavit may 
be coiss-cxaniiued either liefore one uf the 
exuininers of the court or a sp-ceiul examiner, 
:md ill the case of a, winiess abruail, ihe proper 
coinvc i^ to apply for a special examiner. 
JCfi wards V. SjMiijht, 2 holm, k H. <>17. 

Fader 7, lb. and 21 id the Orders of the 
."ail Febrtiary. 18(11, a witness cannot he cross- 
exaniinoi in eoiui upon an interlocutory appli- 
■ cation, }>nt only at the hearing, issue having 
beiui joined, and replication tiled, liiuhfer v, 
BiHl'jfr, I N.K. IFJ : 11 W. K. 8<K 

A party to the suit, who has made an affidavit 
at ciiambers after tleeree, may be cross-examined 
before the »;xa miner at any time thereafter 
without a special order to that eifeet, but cannot 
lie eompeilcii to atteml there, or to submit to 
such eros>-exa!uiiiiation evitlmut a subpama. 
Stehhiuq v, Atlee, 2i) L. J., Oh. 2(15 : 2 JiU’. (X.S.) 
IKU : 5 W. K. Uffi. 

The examiner's offi(‘e is prima facie the firoper 
place to take all evhlenee without any special 
ooler, Sueii special order is more proper to be 
made where the evidenee is ilcsired to be taken 
.•at chambers. Ih. 


Where the parry to the suit, Inid load-j 
the affitlavit in (pie'^tion at ehamber-. where the 
evidence was being taken, received a -imple 
notice to attemd at elianibers to be cross- 
examined. and did attend, but wa-. not Then 
cross-exam ine< I ; — Held, that she might after- 
wards be comiiellcil to attiml at the txaininer’s 
office to be cros— examined, but that for ^ue]l 
purpose a sub})«ena wa> liece-'.ary. ami fliar 
simple notice of the meeting would imt do, ami 
even that, being present on such lot ice, she 
might refuse to be sw> »rn. J h. 

8embie. the co<ts occasioned by the siibpduia 
under sucli cireumstaHcc- would in gemard fall 
on the party insi-ring on the (*ro>— examination, 
afrer having nogh'rted his lirsi opj.oruinity. Ih. 

Wlicri' a suit is brought on by niuTion for 
decree, and is-sue is jicned in a ero-.— suit, ami 
an order is obtaincil by The ]tI:dntifV in the 
original suit for him to ii.-e in the ero-.s-suit 
ahhlavits tile>l in his own suir. it i- at the option 
of the ]>laintilf in th(‘ cro'-s-.-uit eitlier to treat 
these affidavits as tiled in the *.rig:nal suit, 
and so cross-examih'* the witne*'-'res tjcfore an 
examiner, or to eoimiilcr Them a- evidence to 
be used in his own suit, ami give notice of 
cross-examination in open csuirt at the hearing. 

' Acre V. J^c/ieeL’. 1 Hem. A H. 2."2. 

A witness having dis[iuted The correotuess of 
, an alleged translation of letters in a foreign 
language, on wiiieli translation he was being 
cro>s-c.xamined before tlie examiner, but as 
to the correctness tif whicli there was no 
evidence: — Hehi. that t’ne [in^per ci>ume would 
be to eross-exiimiiie the witness at the hearing 
in open court ii[ion tho alleged traimlation, at 
wliieh rime, if any ddffieulties should arise, the 
, court Would, if necessary', consider how to dis- 
])Ose of them. Foder v. Glathdane. 12 W, 11. 


Under Commission.] — See post, ' VII. ' Ex- 
AMINATIOX CNDEIl COJIMISSIOX. 


12. IlECALLlXG. 

In what Oases.] — A witne>> on cross- 
examination aiiNwered a <.iuesiiojL pur to iiiin 
by the defendant^ counsel, and went on to 
make a further staiemeiit. whieii ua- not legal 
evidence. The plaintiff's coiiuscl. in rep»iy', 
remarkiMl upon this further statemenr. Hi» was 
stopped by the jury', wiio iimleiMood the witness 
to have said the direct contrary' tt.> that attri- 
buted to lilm Iw the })laintiffs <’ounsel. who 
rlum wished to recall the wilne>-*, 'out the judge 
refiisetl to alhwv this to be done : — Held, that 
the witness iiaviinr volunteered a statemenr 
which was not evidence, it was the duty of the 
judge not to notice it. and that he was right 
in refusing to recall the witness tc> conuct the 
mistake of the juiy as to what the statement 
was. Cuttlui V. Marker, 5 0. B. 201 ; 17 L. J., 

0. r. d2. 


, Discretion.] — Bermission to recall a witness 
■ is entirely within the discretion of rhe judge, 

, and that (liscreti>m should be oxei'ci<cd with 
great caution. Slirdden v. Att,-(d-n.. L. B. 1 
' H. L. 8c. 470; 22 L. T. CM. 

i A judge has a diKTetioii whethci oi* not a 
I witness shall be recalled after tlie puiiy' who 
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eallwl liini lias case, v. 

JfifNknri, I C. M. ^ K. ; 5 Trr. 425 : 1 


13. llE-EXAMIXATlOX AND REPLY. 

Hostile Witness,] — Where tm adverse witness." 
hi> tTiiss-exjiininatiHU. vulmitarilv' gives 
evitlenre which would iiuve been inadmissible 
as evidence in eliief, and rlie counsel cross- 
-texaminiiiir does not object to siieii evidence 
Ifciiig admitted or retained upon the judge's 
notes, the opposite cmiiisei lias a right to 
re*ex:nn:ne as to that evi<le]iee. Jilrn'rtt v. 
Trt (fOHii'unf, 5 X. ic .\L 3US : 3 A. A' £. 554: 

I II. A W.' 432. 

Wiiere a witness eivt-s evidence destnictive 
4tf the case wliich he wa*^ s.*alledt to piv»ve, the 
party <‘alling liini may. in ririke' to neutralise 
his eviilettce, shew tlmr he haul befot'C the trial 
given to the attorney an account of tin; tiaiih- 
action entirely ilitfereiit to tiuu ^worn to by him 
.at the trial. Wrufht v. JJrrkrft. 1 51. A Hob, 
:414. . 

The counsel calling a witness, wlto gives 
adverse testimony, cmiiiot lui rc-examinatiuii 
ask whether the witness has not given a 
«dit1-Vrent accoiinr to the atturney. Winter v. 
Jiiitf, 2 51. A; Hob. H.-)?. iS. H., AUay v. 
Jlufvlii lifjft, 2 51. 5: Hub. 35S. n. 

Tne counsel calling a witness who has given 
unfavourabie evidence on cro.‘;s-examiiuition 
jxiay. on re-examinati<)ii, ask him questions to 
■shew liuluceineiirs to Ixetray the ] tarty who has 
■called him. Bunn v. Anldt 2 51. 5; Hob. 122. 

Conversations.] — If. on the trial cd’ an action 
•or an indictment, a witness examined on the 
part ot the plaintiff or pi-usecutor, upon cross- 
•examinatio!! by the defendant’s counsel, states 
that, at a time speciiied, he t(»ld A. that he was 
•one of the witiie.<se.s against tiie ilefendant, and, 
being re-examined by the plaintiff’s or the 
prost‘ciitods counsel, states what iiuluceil him 
to mention this to A., the jdaiii tiff’s or prosc- 
•eutor’s counsel cannot further re-examine the I 
witness a< to such conversation, even as far | 
only as it related to his beinu' one of tin* ' 
witnesses. Qut'enn Ciint\ 2 Br. 5: H, 2U4 ; 22 ; 

■ .It H. 662. 

If a witness culled for the plaintitf is asked. | 
•on the ])art <.4 the defen*, hint, wliellier the ! 
plaintiff had any cnnveixitiun with him on a ! 
parricnlar subject, and the witness srates any- J 
thing that the plainriff Nuid (ui that subject, the | 
■plaititiff" s counsel may examiiie as to every part | 
•of the .'•^ame conversation ; but, if the wutne.ss 
state.s that the plaintiff liad no such eiunversation 
witli him, this does mu let in the ]ff;iintiff's 
• counsel to examine as to anything else that 
the [)iaii)tiff said. Bicas v. JJrouyhum (Zmr7), 
-6 Car. (k B. 241b 

Previous Statement.]— A witne-s was asked, 
•on the trial of a canseT if the plaintiff had not, 
in his cx'oss-exaiiiination on a former trial, 
admitted his iiisolvericv : — Held, that the witness, 
on his re-examination, was not at liberty to 

■ xletail any statement nimle by the ])laintiff in 
■his examination in chief at tlie former trial, if 
that statement was unconnected with the 

tion of insolvency. Prinrr v. SanuK 3 X. ck 
m : 7 A. & E. 627 ; 1 5V. W. ck H. 132 ; 7 
L.J.. Q. B). 123 ; 2 Jur. 323. ! 


' Upon Boenments. j — If the counsel who cross- 
1 exjimines ]iUt.s a paper into the witnes.ss hand, 

I and puts questions on it. and anything comes 
Inf those questions, the counsel for the uppm- 
1 site |>arty has a right to see the paper, and 
j re-examine on it ; but if the cross-examination, 

] founded on the papier entirely fails, aiul nothing 
I comes of it, the op]>osite counsel has no right 
' to see the pap>er. Bey, v. Buncombe, 8 Car. k B, 
j 361). 

I In Eeply — ^When Plaintiff taken by Surprise.] ; 
I — An action having been brotjght in a county 
I court, ostensibly by two executras, the defendant 
' shewexl that it was brought without the consent 
I of om* of the execu rots, and put in and ]n'uve<I 
a release executed by that one rmly a ilay before 
i tile trial. The plaintiff's counsel, on his saying 
i he was taken by surprise, applied to be alhtwecl 
i re> cal] that executor fur the purpos<^ of .shewing 
I the release to be void. The jniige refused this, 

I ami nonsuited the jdain tiffs : — Heltl, that iic was 
1 wi'ung iji so reiiising. and that such examination 
: ouirhr to have been allowet.1. Bohi/imm v. }^er)aut 
\ {Lord), 7 C. B». (N.s.) 231 : 21) L. J.. C. B. 135 ; 

6 Jur. pN.s.) 616 ; 1 L. T. 67 ; 8 W. li. 47. 

• 5Vhere a })arry is taken by surpuuse by a pfffnt 
i matle against him at the hearing, the judge may, 

, if he thinks rigdit. at any stage of the trial 
i allow him to ]uuducc rebutting evidence ; and if 
: such perniissiun is lef used, the Court of Appeal 
I will, in a jiroper case, perniii the fresh eviiience 
I to be taken on the apjfeal. Biynhif v. Birkinwn, 
i 46 L, J.. Ch. 286 ; 4 Ch. D. 24 ; 35 L. T. 676 * 

I 25 5V. H. 89— C. A. 

i Purpose of.] — In an action by indorsee of 

' a bill of exchange, on an issue denying the 
I imlorsemenr, he restedi his case, in tlnd hrst 
I instance, on proof of the handwriting of the 
I indorser. The defendant then gave evidence 
that tlie plaintiff was too pt'ior to have discounted 
the bill, or to liave had it indorsed to him, and 
that he ha<! disclaimed having done so. or iiaving 
anything to do with the bill : — Held, that the 
I plaintiff ought xiot to be allowetl to give evhleuce 
j in reijly, for the '[uirpose of shewing liis ability 
j to discount the bill, and that, in fact, he hail 
1 (liscoiiiited it, as such evidence was merely eon- 
i lirmatoiy of his prima facie ease, and not in 
I contradiction of the defemlant’s witnesses. 

I Jacohn\. Tnrleton, 11 Q. B. 421 ; 1 7 L. J.. (), B. 
j 194 ; 12 Jur. 517. 

j U[)On tlie trial of an interpleader issue in a 
j coiinry court, to try the title to goods taken in 
I execiitioii, the plaintiff, in snp[)ort of liis title, 

] gave in evidence a deed (which was valid upon 
the face of it), Ijy which the execution debtor 
had assigned to him the goods ; but the witness 
called to })rove the execution of the deed Avas 
cross-examined by the defendant, Avith a view to 
shew that the tratisaction Avas fraudulent, and 
the deoil Avas thorefoi-e void : — Held, that the 
plaintiff Avas not bound to give evitlence in the 
first instance to establish the Auilulitv of the 
deed, although called upon by the judge to do 
so, ami alth(.)ugh the natuie of the "^defence 
appeared by the cross-examination of tlie attest- 
ing witness : and therefore that the judge Avas 
Avrong ill refusing to receive evidence in" reply, 
to rebut a case of fraud set up Iw the defen- 
dant to invalidate the deed, Shaw v. Beck 
8 Ex. 392. 

! Jurisdiction of Judge to allow Eurtlher 
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STlcleace .] — k judge may at any period In a case 
allow fnrflicr evidence to be called by either 
party rV.!' his own satisfaction, even though it is 
dniihrtul wherher it is admissible on the request 
of the partv desiring it as of right. Budd v. 
iJanm^t, 2h W. Ih 192. 

The piainriif rested his case partly on an 
alleged 'coiivte^arlon between himself and the 
defeednnT at the piuintiii's house on a certain 
everdii'j in the presence of pdaintitf’s wife. 
hlainthr< wife was cross-examined as to the 
subshnve (tf the alleged conversation, hut not as 
TO Tlie fact of Tlie defendant having been in the 
hmi^etm tluit occasion. The defendant hating 
iii «.‘xa}ni:iation in chief denied that he was 
iti the irvi^e at all on the evening in ipiestion ; 
Taave v.’a- elvcii to the jdaintiff, after the evidence 
on iKitli was (*lf)sed, to call further evidence 
t<t rekiur the defeiidanfs denial. ifaz/eAv v. 

In an action to restrain the defendants from 
erecting a uritial in Old Bmiington Mews, tlie 
statement of claim alleged that the soil of the 
luett's was vested in and was the absolute 
pr<>pcrty of three of the ]>iaiutiifs. The state- 
nu'tit of defence did not admit tliis allegation, 
but alleged that the mews had long been a high- 
war deriicated to the public, and belonged to the 
parisli a^ rme of the public streets thereof. At 
the trial of the action several witnesses wme 
examinedi on both sides ; and at the eli>sc of the 
defendant's evidence the plaindffs a[>plied fru- 
leave, to call evidence in reply, to shew that the 
soil of tlui mews had not been dedicated to tlie 
public : — Held, that as the plahitltrs were dis- 
tinctly apprised by the pleadings before the trial 
of the action what the nature of rlie ilefence 
w’oull l)e, the application must be refused. 
Tct'it'iti V. ,>/. Junto/ Yodni, -ID L. J., CTi. IHU ; 
42 L. T, 82. 


I-b iMPniCHME.NT OF CREDIT, 
a. Generally. : ■ 

The only modes of impeaching tlie credit of 
a witue.N^ uto by cross-examiuati'j!!. by ponlucing 
the *»£ his conviction of infauious 

crime, or 'oy aduluclng general evidence riiafc he 
unwoi’th.y of belief upoji his oath. v. 

2 .Stark. 149. S. P., Spoturit/ v. iJo 
Uliiiitt. 7 Kast, lOS : B .Smith, 289. 

b., 'Evidence in Contradiction. 

Preliminary Cross-examination.] — MTiere a 
witfies,'' ha*^ said nothing iji examination inchuif. 
he cannot be cross-examined to discredit him. 
Bnu'fVtrdh v. BitUotj, I F. &: F. 

A parpY to an action, giving evidence in siip- 
pon oif his o\vn ease, may be askeil, on eross- 
examinarion. for the purpose of testhtg his 
credit, wUmiier an action has not been brought 
agaii{>t him in an inferior court of record upon 
a similar claim, and a verdict against him 
has been returned by the jury, he haviTig 
given evitk'iiee in the cause, and this may be 
done whlamt the production and proof of the 
record of tiiai court. Even if a juflge wrongly 
allows such questions to lie put and to be 
answered, the court will not oti that groimd, 
cvfB if the wdtness had been a third person, 
grant a new trial, unless it can see that injustice 


has been done bv such ruling. Ifonuuin v. 
Z/tsfcT, 12 C, B, (Xs.) 77l> : B1 L. J., €. ?. Hdb ; 
9 Jur. (x.s.) 001. See also IM/. v. Littio. 

15 Cox, C. o'. 319. 

necessity for,] — If in the course of a 

case it is Intended to suggest that a witness is. 
not speaking tlie truth upon a particular points 
liis attention must be dii’octcd to tlie bun by 
cross-examination shewing that that imputatioii 
is intended to be nuule, so that he may have 
an opportunity of making any explamn irm whdi'li 
is open to him. uuk-'S it is orlunavi^c porlVctly 
clear that he has liad full notice befoivhamd rluu 
tliere is an inttmtinii tu hnpi'acli the crediialiry 
of his story, (U (per Lo]‘<i hlurrlsl tlie suct i> ef 
an inereilible and iomaneiiig character. JSotnrnr 
T. litfiin, b Ik <17 — 11. L. ( K.) 

The solicitor fc>r a th-fendanr slated :n an 
athdavit that a ■wltne-s for tlu' plaint itf Inui 
stated to him facts which were ]mr in wriiing 
signed by the witness, and ho made the writing' 
an exliibir. Tlie statements in the v/riting were 
coutradi'gory to the evidence of the witness as. 
given ill the suit : — Held, that the wriiing was 
not admissible in the way in which it was put 
in, the witness liaving had no oniHirtunity of 
explaining it. Honunhuf v. Build fol\ 41 L. J,. 
CTi. 522 r L. Ik 7 Cii. 395 ; 2fJ L. T, 5b5 : 
20 W, Ik 433. 

The general rule is, that if a paity to a cause- 
wishes on the trial to impeach an adverse witness,, 
by ]>i‘oof uf his having used certain expressions.. 
i the witness himself must lir-t be asked' whether* 

' he use«l them. Curponfeo v. If 7/7/7 or 117/77. IT 
' P. <S: D. 457 ; 11 A. .g E. 803 ; 9 L. J., Q. ik 
i 217. ■ ' 

I TTot Admissible as to Collateral Matters.] — 
S Where a question is put to a witness in cross- 
1 examination, the answer to which may Iiave- 
i a tendency to di.-^eredit him. if such qnesfiou is. 

' collateral ti> the matter in issue the answer 
which the witness gives must lie taken as cun- 
clusive, and other witnesses eainiot be called toi 
contradict him. Ifurols v. 77pjfotf, 2 (i'ump.. 
<537 : 1 1 Ik Ik 7(>7. S. Ih. Bo,o w Buthjo, 2 
Peake, 232 : 4 Ik Ik 9bb. 

Evidence of a particular collateral fact cannot 
, be addueed in any case, whether civil or criminuL 
i in order to tliscredii a witness. Bow v. IT7/7,v<o/, 

I 2 Stark. 149. 

A witness cannot lie cross-examined as to any 
I collateral independent fact, irrelevant 1o the 
j matter in issue, for the purpose of eontradieting- 
I him, if his answer be om> way, by another 
i witne>^, in order to discredit the whole of his- 
I testimony. Sponoohjw I)n Willutt,! East, lOS , 

I 3 Smith, 289. S. !h. llontnun v. Lodto. 12 C. Ik 
I (X.S.) 773 ; 31 L. J„ tk P. 333 ; 9 Jur. (x,s.) 391. 

A witness cannot be cross-examined for the 
purpose t)t eonrradictijig him. excejit on ihudts. 
relevant to the is<ue. Balnior, Bw paotr and In 
/u 1 Deac. <k V. 373. 

If, on cross-examining a witness, an irrelevant 
question be pur, you cannot produce evuleiiee to- 
disprove bis answer, but must take it for better 
ami worse. Arn.Jtj, Ew parte. 2 Deae. k C. 213.. 

A witness who was examined fur the plaintiff, 
to prove a contract, was crciss-examined for the- 
defendant upon a subject irrelevant to the matter 
in dispute between the parties. The defendant 
then examined witnesses ro contradict the state- 
ment ma<k ]>y the plaintiffs witness with regard 
to such irrelevant matter Held, tiiat it was not 
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eoiiifit'tent for a part t to call witnesses to eoix- f it. and such witness is not asked, on his ero^^^4 
trudict e\i<leiice wliicli was Immaterial to the | examination, whether he has or has not iiiacie 'a^ 
([iiestion at l<siie. iimlfhrd v. JVm 24 Ij. J.. : declaration stated in the question lespeeting such*' 

i f^uaiTcI, the counsel for. the defendant cannot, In 
j order to prove that such witness must remember 
itlie quarrel afterwards examine a witness to 
|. prove that- the . other' witness, has .made „ such a 
declaration. Th. 

Where a witness in support of a prosecution 
has been examined in chief, and has not been 
asked, on cross-examination, as to any ileclara- 
tions made by Imuj or acts done by him, to 
procure persons corruptly to give eviclence in 
support of the prosecution, it is not competent to 
the accused to examine witnesses in his rlcfence 
to prove, such ■ declarations. or acts, 'without first' ' t;. 
calling, back ■s.ueh witness examined in chief, 'tb.'' 
be examined as- to the fact whether he ever made d ; ;; 
sii(*h declarations or did such acts. 

2Br. A:. B. Bib; 22 E. R. 662.'. ' 

If a witness is called on the part of the plain- 
tilf or a prosecutor, and gives evidence against 
the defendant or accused, and if, after the cross- 
examination of such witness, the defendants or " 
accused's counsel discovers that the witness so- 
examined has corrupted, or endeavoured to cor- 
rupt, another person to give false testimony in 
such cause, the counsel for the defendant or- 
accused is not permitted to give evidence of such 
corrupt act of such witness, without calling back 
such witness. Jb. 

It is not admissible to impeach a witness 
shewing that he has made a particular statement, ; 
unless the witness denies having made such state- 
ment ; it is enough that he states he has no 
recoRection of making such statement. JPam y. 
Beegton. 1 M. & Eob. 20. 

In order to discredit a witness b}’" proof of a 
coiitradictoiy statement, it is not enough to ask 
him geiieraEy 


coliatoi’al irrelevant caimot be gone Into, 

to iliscredit a witness on the other side. Tennant 
V, IlfimUttm, 7 CL x: F. 152 : 1 Eob. 821. 

A witness, being examined to prove a contract, 
Is asked If lie is not a foituiie- teller, and, on his 
answering no, two ailidavits are mmle to prove 
that tic Imd told foniiiies for money, fur the 
]aii'|Htse of throwing discredit on his evidence ; 
and ti mot ion is made to take those two affidavits 
offi the file, as totally irrelevanl to the question 
at issue : — Ifeiii, that tijey musr !¥* taken off the 
and that the party iliing them must pay the 
costs. (itHldanl v. Pane. 24 ii. J.. Ch. T8B ; 
3 W. it. nxi 


whether he has ever made such 
a statement, but })articuiars must bo specified to 
him. Anffus v. Smith, M. & M. 473. 

A witness cannot be called to contradict 
another wdio denies having made a particular 
statement, if such statement was not of a fact, 
but only of a matter of opinion, as such state- 
ment of o}nriion does not come within the rule 
which confines contradictions to matters directly 
connected with the issue in the cause. Blton v. 
Lankins. 5 Car. X; E. 385. 

Evidence of statements by witnesses on other 
occasions relevant to the matter at issue, and 
inconsistent -with the evidence given by them at 
the trial, is always admissible, in order to impeach 


- By Witness previously Examined.] — 

Where a livfendaiit, who claimed to be the owner 
of a mill, denied on cross-examination that he 
had ever stated that he was tenant only, the 
plaint iil was allow’ed under the Oommcai Law 
Procetluro xVet, 1854 (17 k 18 Viet. c. 125), s. 23, 
to call a witness to prove that on a certain 
oceasicai the defendant had described himself as 
such, tiioiigh the same witness had previously 
been called and examined. Spm v. Ilau/, 44 
L. T. 57. . " . , ' 


, . . Before the Act.]— If., on cross-examina- 

tion, it is pro][K>scd to ascertain of a witness, 
whetiier he luis made representations of any jiar- 
ticular nature, immediately after being asked 
whether he made any repiresentation, he must 
be asked whether he made the rejjresenration by 
parol or in writing, ^Jiicens Case. 2 Br. & B. 
2^2 ; 22 E. E. 052. 

Tf a witness, examined in chief on the part of 
the plain ti'if, being asked whether he remembered 
a (.fuaiTcl takliig place between A. andB., answers 
that lie has heard of a (|uarrel betw'een them, but 
does not know the cause of it, and such witness 
is iioi askt-d upon his cross-examination whether 
he has or has not made a declaration touching the 
cause of I lie quarrel the counsel for the defendant 
cainiot. in onier to prove such witness’s know'- 
ledge of the cause of the quarrel afterwards 
examine a witness to prove that the other wit- 
ness has liiade such a declaration to him touching 
the cause of such (juarrel Quee^Cs Case. 2 Br. i 
B. 299 : 22 B. B. 562. 

So, wliere he answers that he does not remember 
TOL, 


the value of their testimony ; but it is only such 
statements as are relevant that are admissible. 
And in order to lay a foundation for the admission 
of such contradictory statements, and to enable 
the witness to explain them, and for that purpose 


other side, that the witness did say what is im- 
puted, provided the statement Js relevant to the 
matter in issue, 


Crowley v. Page, 7 Car. & P. 

789. 

A witness cannot be called to contradict 
another with respect to a statement suggested to 
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have been made, if there is not an express denial 
"by the juirty who is su})posed to have made it of 
his liaviDg done so. Lotir/ v. JElltofieock., 9 Car, k 
V. fU9. 

In ail information against the defendant for 
using a cistern in the making of malt, without 
making an entry as required by act of parliament, 
a witness was asked by the defendant’s counsel 
if he had nut stated to C. that the excise officers 
had odered him 20?. to say that the cistern had 
been used ; the witness having denied the alleged 
statement ; — Held, that evidence could not be 
given to shew that he ha.d in fact made the 
statement. Att,-Ge)L v. IlHaJieocJi, 1 Ex. 91 ; 
10 ],. J., Ex. 259 ; 11 Jur. ITS. 

Where a witness is asked if he has made a 
certain statement, w’hich is material to the issue, 
and at variance with other parts of his evidence, 
and he tlentes that he has made such statement, 
evidence may be given to shew’ that he did in 
fact make the statement. Ih. 

Wliere a witness is examined as 1 o a fact with 
a view' to shew' that he is biassed as to the cause, 
and ho deTiies the fact, evidence may be offered 
ill contradiction to prove the fact. Ih. 

In a suit against the personal re})j‘cseiitative 
of !>., deceaNod, the prmci})al question wars, at 
wiiat period the jiartnership of D. with E. 
terminated; and after imblicatiun passed, the 
plaintiff discovered tw’o affidavits, one sw'orn by 
D. in another suit, the other sw^orn in the same 
suit by a witness examined for the defendant in 
the principal suit. On a motion by the plaintiff 
for liberty to examine witnesses to prove the 
existence of these affidavits on the ground that 
the affidavit of D. tended to prove the existence, 
of the partnership at a particulai' [icriod wiiich 
was a fact in issue, and that the affidavit of the 
witness might contradict his evidence, if read 
for the deiendani at the hearing, leave w'as given 
to exhibit an interrogatory to prove the affidavit 
of I)., without prejudice as to the adinissihility 
of the atiidavit, w’ith liberty for the defendant to 

■ cross-examine: but it W'as refused, as to the 
affidavit of the w’itness, on the ground that, if 
the object w’as to discredit his testimony, the 
plaiiitiif ought to proceed in the ordinary course 
for that purpose. Gmfonj v. Dav'in\ or Mary- 
ehvrrh. 12 Boav, 275 : 19 L. J., Ch. 77 ; 13 Jur. 
1019; M Jur. 102. 

In a suit for renew'al the defendant examined 
a w'itnes:S, to prove the service of a notice upon 
the {iaintiiTs, requiring them to 1 ‘enew and pay 
up the renewal fines. Semblc, that it w'as not 

■ Goinpetent foi* the plaintiffs to read the evidence 

■ of another witness examined by them in the same 
cause, for the purpose of proving an admission 
by the defemlant’s witness that he had never 
served the notice in question. And senible, that 
-.axticies should have been previously exhibited, 
to the ci’cdit of the defendant’s witness, by 
the plaintifs, to enable them to impeach his 
testimony. O'Keejfe v. Allen, 1 Ir. Eq. E. 382, 

Senible, that an examination of a party before 
the commissioner may be read to discredit an 
affidavit of the same witness made upon a petition. 
Marjorihcnih^ Ej; ;parte.^ 1 De G. 460. 

Illiterate Witness.] — The veracity, or 

even accuracy, of an ignorant and illiterate person, 
is not to be conclusively tested by comparing 
an affidavit made by him with his viva voce 
testimony ; discrepancies between them are not 
conclusive against his testimony. JuJirnfm v. 
Todd^ 5 Beav. 597. 


Subsequent Statement.] — Upon an appeal 
from the Eolls, it wms objected to tlic evidence 
of a witness exaniincd in the cause, and read at 
the former hearing, that he had since, by miswcr 
to a bill exhibited against him, confessed, that 
on the day he wns examined, the phiintiffi gave 
him a bond tliat, if he recuvered the land in 
question, he w'oiild convey part of it to the 
witness. By the opinion of the Ijord Keeper, 
assisted by tw’o judges, this answer w'as ordered 
to be read. Meedliam v. Smith. 2 Yern. 103. 

c. Evidence as to Oharacter. 

Proof that Witness is Unworthy of Belief.] 
—In order to impeach the character of a witness 
for veracity, witnesses may be called to pi'ove 
that his general reputation is such that they 
w'ould not believe him ujion oath. Eeg. v. 
Brown, 36 L. J.. IM. C. 59 ; L. li. 1 C. C. 70 ; 16 
L. T. 364 : 15 W. K. 795 ; 10 Cox, C. G, 458. 

Evidence maj' be brought by the o])positc si<le 
to shew’ that the general character of a, witness 
is such that he is unw’ortliy of being believed 
upon his oath. Mawnim, v. ILirfrinh. 4 Esp. 102 ; 
6 R. R. 841. 

Scope of Inquiry.] — Examination to credit 

limited to tlie general question, wiietlier the 
witness is to be believcfl upon his oath. An 
affidavit in bankruptcy, W’ith that view’, going to 
particular facts, and scandalous, taken off the 
file, W’ith costs. A non.^ 3 Yes. 6c B, 93. 

In examination as to credit of a W’itness, the 
general question “ ’whether he is to lie ])elicved 
on his oath” only, and not the circumstances 
leading to that belief, can be asked. Carloa v. 
Broidi, 10 Yes. 50. 

If a party wishes to discredit the testimony 
of a witness, he can only bring evidence to prove 
that the witness is a person not deserving of 
credit, but not that the evidence given is false. 
If it is desired to disprove his testimony, that 
should be by cross-examination. JJewelUfh v, 
Pucp, 1 W. li. 28. 

Collateral Matters.] — Collateral questions 

trying the truth of a material part of the 
witness’s story, may be put. BardweB^ Bx imrtey 
VenaMea., In re., 1 ^Mont. k. Ayr. 206. 

Interrogatories in support of articles for purpose 
of discrediting w’itnesses, may relate to particular 
facts not in use in the cause, as w’oll as to the 
credit of the w’itnesses generally. BUjgott v. 
Orowhall, 1 8im. & S. 467. 

Application for examination to credit regarded 
with great jealousy ; confined to facts .affecting 
credit and character only, and not mateilal to 
what is in issue. White v. Fu.snell, 1 Yes. & B. 
153. 

A witness to credit deposed that he believed 
the principal w’itness to be unw’orthy of belief, 
on account of a particular transaction, w’hich he 
detailed : — Held, that the assignment of a reason 
for the belief wars insufficient ground for sup- 
pressing more of the deposition than related to 
the reason assigned. The same witness spoke to 
a conversation in w’hich the principal witness had 
given an account of a fact material to the issue, 
at variance with his testimony ; the court refused 
to suppress the deposition, although the principal 
witness had not been cross-examined as to this. 
Penny v. WatU^ 2 I)c G. k Sm. 501 ; 12 Jur. 993. 

Immorality — Relevancy.] —In an action 
against the maker of a promissory note, one of 
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the subscribing witnesses was asked if slie did i There is no precise time beyond which wit- 
iKjt constantly sleep with her master, the nesses cannot be discredited. PUjgutt Crox^ 


plaintiff. tShe said that she did not : — Held, 
that a witness might be called for the defendant 


hall, 1 Sim. & S. 467. 

Commission to examine to credit should be 


to prove that she did so. and that this was not executed before decree-: costs given on that 


collateral to the issue ; though, if the c|uestion 
had been, whether the wilness had walked the | 


jU’omid. White v. Ftissell, 1 Ves, &: B. 151. 
Party is too late to move to sup})ress a depo- 


streets as a prostitute, that would have been so, sition for irregularity, after having exhibited 
and had the witness denied it, other witnesses articles to discredit the witness. Jl/fUme v. 
could not have been called to contradict her. Jlorrh, 2 Moll. 324. 

Thotnaa v. JJand^ 7 Car. & P. 350. See also Rex After decree founded upon the testimony of a 
V. Jludge, 2 Peake, 232 ; 4 Ik Ik DOG : and witness, it would be too late to apply to exhibit 
Goddard \\Payrx2i L. J,, Ch. 7S3 ; 3 W. Ik 633. articles to impeach Ms credit; but liberty was 

given after decree to exhibit articles to discredit 
Previous Conviction — Statutes.] — By the a ■witness who had been examined in chief only 
Cnmuiul Procedure Art, 1865 (28 Viet. \\ 18) to one point (which it was not intended to 
Qohie.k hij .v. 1 is apiPieahle -to all courts as 'well controvert), he having been afterwards examined 
crtniiual as all Olliers')^ s. 5, .4 iritness inay he in aid of the account. Ih, 323. 

quest itfued a.s to whether he Iras- heen eoneirtrd^ of 

any fehaiy or misdemeanour^ and a])on heiny so Depositions Scandalous,] — Depositions of 
questioned^ if he either denies or does not adm-lt -witnesses examined as to credit referred for 
the fact, or refuses to answer^ it shall he lawful scandal and impertinence. ' Bray v. BalJihi/, 


for the cross-examining party to 2 )roi'e such 
eonrietionX 

A similar prorision in the Common Lam Pro- 
cedure Act, 1854, s. 25, was repealed hy S. L. M. d. Party’s own Witness. 

■Aet^ 1883. 

Statutes .] — By the Criminal Procedure Act, 
— ^ — Decisions .] — A previous conviction may 1865 (2S Viet. e. 18) (jvhich hy s. 1 is appUcahle 
be proved against a party under s. 25 of 17 to all courts as well criminal as all others')^ s. d, 
& 18 Yict. c. 125, if he denies such conviction it is j^rorlded thatC^A party producing a ^oitness 
•on cross-examination, although the fact of such shall not he allowed- to impeach his credit hy 
conviction may bo altogether irrelevant. Ward general evidenee of had charaeter^ hut he may, in 
V. Slnjield, 49 L. J., 0. P. 606 ; 43 L. T. 252. ease the 'witness shall, in the opinion of the Judge, 
The credit of a witness may be impeached by prove adverse, contradict him hy other evidence, 
producing the record of his conviction of some or, hy lea re of the judge, prove that he has made 
crime. Ilex Watson, 2 Brark. 140. at other times a statement ineonsistent with his 

present testimony ; hut before such last -'mentioned 
Evidenee in Support of Character.] — 'Where jmnf can he given, the circumstances of the sug)- 
evidence is brought to impeach the character of posed statement, sujfi.cic?it to designate the par- 
£i witness, anti his character is in issue, c^dtlence ticular occasion, must he 'mentioned to the witness, 
may be adduced on his behalf for the purpose of anul he must he ashed 'whether or not he has made 
shewing that he bears a good character. Rex v. such statement f 

Alurphg, 10 Howell’s Bt. Tr. 724 ; Rex v. Clurhe, The corresponding ^^novision in the Common 
2 Btarkie, 241. Law Procedure Aet, 1854 (17 ^5* 18 Viet. e. 125), 

Evidence to support the character of a witness s. 22, teas rejwaled hy S. L. R. Aet, 1883. 

-is not admissible unless fraud is expressly 

imputed to him. Burliani (Bishop} v. Beaumont, Adverse Witness— Who is.]— The 1 7 & IS Viet. 
1 Camp. 20 <. 125, s. 22 , lays down the following rules as to 


Dick. 288. 


such statement f 

The corresponding ^^novislon in the Common 
La w Procedure Aet, 1854 (17 ^5’ 13 Viet. e. 125), 


miputed to hmi. Durham (Bishop} v. Beaumont, Adverse Witness— Who is.]— The 1 7 & IS Viet. 
1 Camp. 20 <. 125 ^ s. 22 , lays down the following rules as to 

a party discrediting and coiitratlicting his own 

Solicitor preparing W^ll.] — In a suit by witness who proves adverse, two of them declara- 

thc heir-at-Law of a testator, imputations having tory of the common law, the third enacting, viz. 
been cast upon the character of a deceased a party shall not impeach his own witness by 
attorno}', by whom the will was prepared, and general evidence of bad character ; a party may 
-who was one of the attesting witnesses, charging contradict him by other evidence relevant to the 
him with fraud in the execution of the will : — issues ; a party may prove that the witness has 
Held, that the devisee might call witnesses to made other statements on other occasions at 
shew the general good character of such attor- variance with his evidence at the trial, provided, 
^ P- 4; 1 L. J., in the judge’s opinion, the witness is adverse, 
C- P. 1()3 : 30 li. 1\. 605, j^xid provided the judge also gives leave to ])ro- 


^ 1 . it)3 : oU it. bjo, ^ ^ _ and provided the judge also gives 1 

In ejectment by heir against devisee, the duce evidence of such statements. 


ive to pro- 
Greenough 


solicitor win.) drew the will was called to prove v. Eceles, 5 0. B. (isr.s.) 786 ; 28 L. J., 0. JP. 160 ; 
its execution by the testator. On cross-exami- 5 Jur. (n.s.) 766. 

nation it was sought to impeach his character : A 'witness, whose testimony turns out to be 
Held, that the defendant could not be allowed unfavourable to the party calling him, is not 
to call witnesses to prove his good character, therefore an adverse witness within 17 62 18 Vick 
such evidence being only allowable where the c. 125, s. 22 . Ih, 

attorney who prepared the will is dead. Boe d. To make him an adverse witness, so as to 
Reed v. Harris, i C-ar. k i . 330. entitle the party calling him to contradict him 

by other evidence, shewing that he has made at 
At what Stage.] — In general witnesses to other times a statement inconsistent with his 
•character cannot be examined after verdict and present testimony, he must, in the o|.>inion of the 
before sentence, where the defendant anight judge, be advex^se , in the sense of shewing a 
have examined them upon the trial. Reg . v. hostile mind. Ih, 

AMlem, 3 Cox, C. C. 526; ‘ See also Austell v. Alexander, infra. 
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Previous lacousisteat Statemeuts.] — 

The (let'eTulaiit’s counsel stating, after calling 
and examining a witness, that he had given 
another and materially different account of the 
transactions to the defendant’s attorney, the 
judge allowed the witness to be ashed if they 
were so, and to be dealt with as adverse, but 
only w-lth a view to discredit him generally ; 
aiui this it will not do if it is not utterly incon- 
sistent with his sworn evidence. Faulktwr v. 
Jh'ine^ 1 F. & F. 254. i 

In an action on a policy of insurance against 
bodily injury by accident or violence, a surgeon, 
who was called as a witness for the plaintiff, to 
•whom lie had given a certificate of serious in jury, 
contradicting it and alleging that it was collu- 
sively given, was alloived to be treated as an 
adverse witness. Martin v. 'TrarelUrs' Imurame 
Co., 1 F. & F. 505. 

A statement to contradict the evidence of a 
witness may bo contained in a series of docu- 
ments, not one of which, taken by itself, would 
amount to a contradiction of his evidence. 
Jaclmn v, Thomaaon, 1 B. & B. 745 ; 31 L. J., 
Q. B. 11; 8 Jur. (N.S.) 134; 0 L. T. 104; 10 
W. E. 42. 

To enable a party, at the trial of an action, to 
impeach the credit of a witness called by him, 
by proving that he (the witness) has made at 
other times a statement inconsistent wutli his 
evidence in the witness-box, it is not necessary 
that the previous statement and the evidence at 
the trial should be absolutely and entirely at 
variance with each other. Ib. 

By 17 & 18 Yict. c. 125 (C. L. P. Act), it is 
not made competent to a party to prove that 
his own witness has formerly made a statement 
inconsistent with his present testimony. Ri/berg 
V. Byhenj, 32 L. J., Mat. 112 ; 11 W. E. oOi 

A W'itiicss called on behalf of a plaintiff gave 
evidence quite different from the proof in the 
brief of the plaintiff’s counsel, and from the 
heads of evidence as taken down in writing by 
the plaintiff’s attorney, and alleged to have been 
read over by him to the witness. The witness 
was considered sufficiently adverse to be exam- 
ined as to his previous statements to the plaintiff’s 
attorney ; and the judge allowed the witness to 
be asked whether he did not say the several 
things stated in the paper containing the heads 
of his evidence as taken down by the plaintiff’s 
attorney, but refused permission to examine the 
witness from the paper as a statement in writing 
made by him within 17 &; 18 Viet. c. 125, s, 22. 
Aoistell V. Alexander, 16 L. T. 830. 

Witness to Will.] — An executor having 

produced one of the attesting witnesses to the 
will in dispute, who failed, from mental inca- 
pacity or some other cause, to give a rational 
account of the time and manner of execution, 
called the second witness. The second witness 
deposed that the testator did not sign his name 
or acknowledge his signature in the presence 
of two witnesses present at the time : — Held, 
that though the second wntness could not be 
considered a hostile witness, yet he was produced 
to satisfy the requirements of the law ; the party 
producing him might put questions to other 
witnesses tending to throw doubts upon his 
general credibility. Coles v. Coles, 35 L. J., P. 
40 ; L. E. 1 P. 70 ; 13 L. T. 608 ; 14 W. B. 290. 

Discretion of iTudge.] — At the trial of an 

action the defendant’s counsel, in order to shew 


that a witness called by him was hostile, and to 
obtain leave to treat him as such under s, 22 of 
the Common Law Procedure Act, 1854, asked the 
judge to look at an affidavit made by the wutness. 
in a former action. The judge, being of opinion 
that there had been nothing in the witness’s- 
demeanour, or in the way he had given his. 
evidence, to shew that he was hostile, refused 
to look at the affidavit : — Held, on motion for a. 
new trial, that the discretion given to the judge- 
under s. 22 of the Common Law Procedure Act^ 
1854, was absolute, and the court had no juris- 
diction to review his decision. Mice v. Jloivard.. 
55 L. J., Q. B. 311 ; 16 Q. B. D. 681 ; 34 W. E. 532. 

1 Before Examiner.] — There is no rule that 

I a witness on his examination in chief before the 
i examiner may not be treated as a hostile witness. 

I OMsen v. Terrero. 44 L. J., Ch. 155 ; L. E. 10 C!h. 

I 127 ; 31 L. T. 811 ; 23 W. E. 195. 
j The 22nd section of the Common I.aw Procedure 
I Act, 1854, authorising a party to a suit to dis- 
credit his owji adverse witness, applies to the. 
courts of chancery, and to an examination, not 
in court, but ])efore an examiner ; but the leave 
to produce coiintcr-evidencc must be given, not 
b}^ the examiner, but by the judge upon a special 
motion. Muoldeij v. Coolie^ 1 Kay *lc J. 29 ; 24 
L. J., Ch. 24 ; 3 Kq. Hep. 138 ; 3 W. E. 33. 

An examiner in chancery has no authority to- 
determine questions as to the relevancy or adverse- 
nature of the evidence of a witness ; but when, 
the question as to his being adverse is likely to- 
be raised, the examiner should take down the^ 
questions as well as the answers upon wTrich 
counter evidence may be required. Ih. 

At the hearing this leave cannot be given 
because no new witness can then be called. Ih, 

Before the Statutes— Contradicting Witness bjr 
other Evidence.] — If a witness for a prosecution, 
disprove the prosecutor’s case, the prosecutor may 
call other witnesses to prove the facts denied by 
the former witness, and thus incidentally contra- 
dict that witness, and shew him to be unw'orthy 
of credit ; but the prosecutor cannot adduce any 
evidence not otherwise admissible for the sole 
purpose of discrediting his own witness. Reg, 
V. Ball, 8 Car. & P. 745. 

If a witness unexpectedly gives evidence 
against the party calling him, although his 
evidence cannot be in part relied upon, and 
the rest of it disproved, it may be entirely 
repudiated, and witnesses may be called on the 
same side to contradict him. Alexander v.. 
Crlbson, 2 Camp. 556 ; HE. E, 797. 

Where a witness, called to pz'ove a particular- 
fact, states on cross-examination, or otherwise,, 
another fact militating against the party calling 
him, other witnesses may be called on the same- 
side to disprove such other fact, but the wiiole 
of his testimony is not necessarily to be rejected.. 
Bradley v. Ricardo, 1 M. k Bcok, 133 ; 8 .Bing.. 
57 ; 1 L. J., C, P. 36. 

Where the first witness called for a defendant 
disproved the fact relied on in defexice : — Held,, 
that the defendant w^as not thereby concluded, 
but might prove the fact by other witnesses,. 
Bwer V. Ambrose, o D. & E. 629 ; 3 B. k C. 746. 

The other witnesses called are not to discredit 
him generally, but to contradict him on the fact 
to which he has deposed, if it is material to the. 
issue, not if it is merely collateral. Friedlander 
Y. London Assurance Co., 4 B. & Ad. 193 ; 1 FT.. 
k M. 30 ; 2 L. J., K. B. 16. 



Ifot Actiona'bie.] — An action will not lie 
against a witness for perjurv. Amof v. Lonq, 1 
Camp. 16, 180 ; 9 East, •li'3 f 6 Esp.ilG ; 9E.R. 
589. 

Or for giving false or even perjured testimony. 
OoUhi.^ V." 4 H. &: N. 225 ; 28 L. J., Ex. 

•:204 ; 5 Jur. (K.S.) 297 : 7 W. E. 493. Affirmed, 
•8 W. R. 586 — Ex. Ch. 

Observationsoii theeifect of a positive pledging 
■of an oath to a circumstance which tiniis out 
to be a misconception. Wood v. Soarth. 1 Jur. 
tClS-.s.) 1107. 

And ,we Criminal Law. 


2. Writ of Mandamus. 
a. In General. 

Into what Countries.] — A mandamus cannot 
be issued into Scotland under 1 WiU. 4, c. 22, s. 3 , 
for the examination of witnesses there ; but a 
commission may be issued for that purpose under 
s. 4. Wainwriijht v. Bland, 3 D. P. C. 653 ; 1 
Gale, 103. 

A mandamus will not in general be granted for 
the examination of witnesses in one of the British 
colonies, where the same end may be attained by 
the less expensive and less dilatory proceeding 
by commission. Farnworth v. Ihjde, 14 0. B. 
(N.S.) 719 ; 11 W. R. 783. 

By 1 Will. 4, c. 22, the court has power to 
issue a mandamus to examine a witness in India 
wheresoever the cause may have arisen. Baiti 
V. Bo Voir If, 2 I). P. C. 516 ; 1 Gale, 52. 

Distance, and the stnallness of the amount of 
a plaiiitilf’s claim form no ground for refusing 
a writ iti the nature of a mandamus for the 
examination of witnesses abroad on behalf of 
a defendant. Bye v. Bennett, 9 C. B. 281 ; 1 
L. xM. & P. 92. 


YII. EXAMINATION OF WITNESSES 
-UNDER COMMISSION OE :\IANDAMUS, 


1. Jurisdiction Generally. 


Be bene esse.] — Whenever a necessary witness 
is going abroad!, or is from illness, age or other 
inlirmity likely to be unable to attend the trial, 
an order will be made under Ord. XXXYIl. r. 4, 
-for his examination before an officer of the court 
in the })reseuce of both parties. A like order 
will be made whenever it shall appear to the 
court necessary for the purposes of justice. 

Warner v. Morses, 50 L. J,, Ch. 28 ; 16 Ch. D. 
TOO ; 29 Yk E. 20i— C. A. 


Mayor’s Court.] — The Mayor’s Court of the city 
of London has no power to grant a commission to 
examine witnesses abroad. Co,r v. Leech, 1 C. B. 
<N.S.) 617 ; 26 L. J., (.1. P. 125 ; 3 Jur. (N.S.) 442 ; 
.5 W. E. 199. 


Court of Chancery.] — A motion for a com- Court not Specified.] — A rule nisi for a inanda-* 
mission to examine witnesses for the trial of mus to a colonial court to examine witnesses was 
.an issue directed by the Court of Chancery, is granted, although the rule did not specify the 
})roperly made to the court in which such trial court. Batckeloj* v. Oliver, 2 W. E. 517. 
is to be had. Bourdean v. Moire, 1 Bing. (N.c.) 

'll’ Lkl? tel Vnt<xl by the 

Dourt of Chancery for the examination upon Who may Apply.] — A defendant may apply 
interrogatories of a witness for the defendants for a mandamus as well as a plainti ff. OrhUard 
ill an issue, the Common Pleas refused to vary Y.llouge, 4 Moore, 313 j 1 Br. &B. 519 ; 21 E. R. 
the terms of that commission by cmpoivering 708. 
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Wlio can Grant.] — A judge has no power to] Enlenisi.] — A rale fora mandamus to examine 
grant a writ in the nature of a maiidamus or witnesses in India under 13 Geo. 3, c. 33, s. 4-4 


commission to examine witnesses in India, under 
13 Geo. 3, e. r>3. s. 44. Clarhe y. Hast India Co., 

6 D. & L. 278 ; 2 B. 0. Eep. 319 ; 18 L. J., Q. B. 
23. 

The application for such writ should be made 
to the court in term time. Ib, 

Cause of Action.] — A captain of an India 
country trader contracted in India with B. for 
a crew, according to the custom of the country. 
He arrived in England with the crew, and then 
made a voyage with them to the West Indies, 
and back again. In an action by part of the 
crew f<.>r wages due on the West India voyage : 
— Held, on motion for a mandamus to examine 
witnesses in India, that the cause of action did 
not arise in India, •within the statute. Fmn cisco 
V. Gilmore, 1 Bos, & P. 177. 

How Application made.] — In an information 
at the suit of the crown, the court will grant a 
rule for a mundamiis upon the statement of the 
attorncy-gcnoral, tiiat the wiit is necessary, and 
will not require the production of affkhivit 
in support of that statement, liegt v. Douglas, 

2 H. (N.S.) 413) ; 7 Jur. 305. 

It is not essential that the names should be 
given in the affidavit to ground a motion for the 
examination of witnesses in India ; a certain 
description or ilesignation is sufficient. ItlcUards 
V. East India Co., 3 Jur. 822. 

Issues Pending for Argument.] — It is no 
answer to a. rule for a mandamus to examine 
witnesses, that it is moved whilst issues in law arc 
pending for argument. KoUall v. Marshall, 1 
G. B. (k.s.) 2G0. 

Indian Courts. ]~The Supreme Court of Judi- 
cature of Madras is for every pui'pose substituted 
for the Mayors Court formerly in existence 
there. It is bound, therefore, to receive and 
obey a mandanms from the Queen’s Bench for 
the examination of witnesses under 13 Geo. 3, 
0 . 63, s. 4b. Buell writ was directed to the chief 
justice and other judges of the court, aud shewed 
that the court was held by them only Held, 
that the wjdt in this respect was properly exe- 
cuted. Jteq. V. Doufflas, 13 Q. B. 42 ; IG'L. J., 
Q. B. 417 :‘n Jur. 843. 

It appeared from the return that the wit- 
nesses were sworn, that the original examina- 
tions were taken by the sworn officers in open 
court and in writing, and subsequently tran- 
scribed upon })archineiit in the Crown oliice at 
Madras (by whom did not appear) ; that the 
parchment writings were carefully collated and 
compared by the sworn officers witii the originals, 
and sudi parchment writings were annexed to 
the returns, which stated them to be the examina- 
tions : — FTeid, that tliis was a substantial com- 
pliance with the directions of the 13 Geo. 3, c. 63, 
s. 40, and that sucli examinations were receivable. 
Ih 

Copies of Bepositious.]— Where a defendant, 
at his own expense, obtains a mandamus, the 
plaintiff is entitled to copies of the depositions 
returned, on paying the expense of making sucli 
copies, although he refuses to pay any part of 
the expenses attending the writ. Dims v. 
. EickoLmi, 7 Bing. 358 ; 1 D. P. C. 220 : 5 M. & 
P. 185; 9L.J.(O.S.)0. P.13 4. 


is nisi in the first instance. Doe d. Grimes v. 
Pattison, 3 D. P. 0. 35. 

Costs.] — Tlie plaintiffs obtained a mandiumis 
for the examination of witnesses in India, and 
the writ and. depositions were relumed to this 
country ; but the defendant did not join in the 
application for the writ, nor examine nor (unss- 
examine witnesses under it. and the. plaintiffs 
obtained a verdict : — Hold, that they wm'o not 
entitled to the co.sts attending the writ, or of the 
office copies of the depositions. EuirlieY. Parhf)\ 

1 M. & P. 438. 

Where a defendant obtained a iiiandamus to* 
examine witjicsses in India, the plainti-tf having 
recovered a veixlict, was entitled to his costs <.)f 
cross-examiuina such witnesses. 'B Imfft v. Marin- 
tosh, 2 M. & .Rv. 133 ; 8 B, & 0. 317 ; G L. J. 
(o.S.) K. B. 224.'' 

A marida,nuis granted to examine a defendant 
in India, on his own behalf, ho being an officer 
who had left England after action brought, to 
return to his I’egiment. The costs in such cases 
will be costs in tlic cause, except under special 
circumstances. Jieuufoti v. Hardy, 3U W. 11. 562. 

3. Wren Witness Abroad. 
a. When G-rauted. 

In what Cases.] — The court will allow wit- 
nesses to be cross-examined viva voce, by a com- 
mission executed abroad, when the application 
seems reasonable. Pole v. Pagers, 5 I). j,h G. 
632 ; 4 Beott, 479 ; 3 Bing. (N.c.) 780 ; 3 Hodges,. 
83; 6 L. J., G. P. 216. 

A commission may be gra'ntcd to examine a. 
■|)arty to a suit resident abroad on In’s own belnilL 
But the coiii't may, in its discretion, refuse siieln 
commission, if sufficient ground is not shewn for 
requiring it. Casfelli v. Groome, 18 Q. B. 490 
21 L. J.,\l B, 308 ; 16 Jur. 888. 

The court refused a commission wlicre the only 
specific ground assigned was, that the parties were 
resident, aud were carrying on business in distant 
places a})road (Leghorn and Constantinople), and 
that they made the application bona fide. Ih. 

It is no answer to an application for a commis- 
sion to examine witiiesses abroad (supported by 
the ordimiry affidavit), that the opposite party 
deposes that there are persons in this country, and 
documents accessible to the applicant, which 
would supply him. with any information he could 
obtain fj’<.mi the witnesses he proposes to examine. 
Aud after a judge lias exercised bis discretion on 
such an ap[)licatLon, the court will not disturb 
his decLsion unless it is manifestly wrong. 
Adams v. Corjield, 28 L. J., Ex. 31. 

Ill deciding, on an application by one of the; 
parties to an action, for tlie issue of a commis- 
sion to take his evidence abroad, the court must 
con-sidcr whetlior, having regard to all the cir- 
cumstances of the case, it is necessary for the 
purposes of justice, and in the inteiest of all the 
parties to the action, and not of the party apply^ 
ing only, that the commission should issue, in 
so considering tlie matter, the possibility of the 
witne.ss not being a ci'ediblc witness must be 
assumed, and regard must be had to the import- 
ance of cross-examination before a court by; 
which the case is to be tried, and if the court is. 
satisfied that the noiKippearance of the witness 
in court would place the other parties to the 
action at a disadvantage, the commission should 
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not issue, cTcn though the result may be to pre- witness is resident out of the jurisdiction. The 
vent the evhlence from, being given at all. The granting of the commission is a matter of judicial 
decision of a court of first instance on such a discretion to be exercised according to the par- 
question is not such an exercise of judicial discre- ticular circumstances of each case. In a case 
tiou that the Court of Appeal is fettered in where it was shewn that witnesses wore out of 
reviewing it. Bvrdati v. (iremwood^ 20 Cli. 13. the jurisdiction and their examination on coiii- 
76i-, n, : 40 L. T. 524. n. — -C. A. mission abroad would be much less expensive 

The plaiiitiffi in an action to recover coinmisBion than bringing them to the trial in Eiigiaiid, ami 
on sales of a foreign go vein merit on the ground there was nothing to shew that their presence in 
that Hucli sales had been eftccted through the court wa.s essential : — Held, that the com niissioii 
exercise of his influence with that govermiieiit, should issue. COrdi-v. 57 L. J., Q. B. 489 * 

applied for his evidence to be taken by com- 21 Q. B. D. 178 ; 30 W. R. 747 — 0. A. 
mission abroad, alleging that to cross the channel Under the 15 & 16 Viet. c. 86, ss. 28, 31, and. 
would be i.njurious to the health and dangerous 32, this court will not issue a commission tO' 
to his life :~Hei<l, that to grant the application examine witnesses orally or upon interrogatories,, 
would }.>e injurious to the defendants, and that out of the jurisdiction ; but will appoint a 
it not being sliewn satisfactoilly that the facts S])ccial examiner for that purpose. Lawrence y,. 
could not be proved by other evidence, or that to Mavle^ 3 W. R. 534. 

come to England would in fact be dangerous Motion to examine on affidavit defemkint out- 
to the plaintiff, the commission should not issue, of the jurisdiction refused. A commission to 
Ih, examine witnesses is not necessary even where; 

L. granted to T. an exclusive licence to use in the witness is out of the jurisdiction, Crofi:^ v. 
England a certain pat'ented invention for making Middleton, 9 Hare (App.) 18; 17 Jur. 112; 1 
sugar. This invention was also patented in W. R. 74, 103. 

America, and j\I., an American sugar maim- On a motion for a commission to take the- 
factiircr, had a licence for its use in the United examination of a married woman — oi’dcr made ; 
States. Ti. brought his action against T. to have but the accountant-general will not be directed 
the licence rectiliod, allegingthat the real agree- to send out a power of attorney for her cxecu- 
ment between the parties was that the licence tion, to enable her to dii-ect payment to her hus- 
was not to interfere with the importation into band (although time would be saved by so tloing), 
England of sugar made abroad under the patent, on account of the pos.sibility of its influencing' 
The statement of claim alleged that jM. had the lady's decision. Allat v. Builejj, 1 VV. R.. 
introduced L. to T., and that the negotiations 383. 

between L. and T. had proceetied on the under- On a petition presented by a ward of court- 
standing that sugar made abroad under the who had married a foreigner without leave of the 
patent niight be imported ; but there was no court, for a settlement, the court directs the 
allegation, nor did it appear in evidence, that M. usual inquiries on affidavit of facta, and will not 
had’taken part in the negotiations. L. applied direct a commission to issue for the purpose of 
to have a commission to examine M. in America : proving the facts, llcifiiolds v. Lane, 1 Jur. 330. 
— Held, that if it appeared that the e\ud.cnce of On a suggestion that exhibits given in liefore 
M. would be material, the commission ought to commissionci's on an examination of witnesses,, 
be granted, there being nothing to shew that M. had been since altered and interlined, the court, 
was keeping out of the way to avoid cross-exarni- granted a commission to examine the point., 
nation. Berdan v. Greenwood. (20 Gh, D, 764, n. ) liichardHon v. Lowtlier, 1 Ch. Ca. 273. 


distinguished. v. 53 L. J., Ch. 861; P.racticG as to commissions to examine wit- 

24 Ch. D. 522; 49 L. T. 758: 32 W. E. 189 — nesses in a foreiirn country. Anon.^ 2 Ir. Oh. lU 
■■CVA. - .. . 92. ■ 

But held, that 0 ]i the materials before the 

court, the commission should be refused, there Facts not admitted by Attorney-G-eneral.] — 
being nothi Jig to shew that 31. had taken such ITaintiffi’s claim to have a commission to inquire 
part in tlic negotiations as to make his evidence of facts denied, or not confessed, by the attorney- 
material. The court, however, as an indulgence, general. Cltnjton y, AU,-Gen,.^ 1 Coop. t. Cot. 
gave the })laintiffi an opportunity of adducing 140. 
evidence to shew that 31. could give material 

evidence. Ih. Petition of Right.] — It is of course tliat a 

Where it is sought to have a material witness commission should issue to inquire into the facts 
examined, abroad, "and the nature of the case is stated in a petition of right, unless the attorney- 
such that it is important that he should be general will admit them. Queen and Canterhmy 
examined hco’c, the party asking to have him {}lncimnf)^ In re, Queen and Baron de Bodh^ 
examined abroad must shew clearly that he In re, 1 Coop. t. Cot. 143. 


cannot bring him to this country to be examined 
at the trial. Jnuv,svn v. ^^(/euum Brake Ok, 54 


On Application of Plaintiff.] — The court has 


L. J,, Ch. 16 ; 27 Ch. D. 137 ; 51 L. T. 275 ; 33 power to ordei“ a commission to issue for the 


W. R. 186— G. A. 


I examination abroad of a p)arty to an action, 


If it is shewn that there are material witnesses though the circumstances which will induce 
resident abroad whom a party wishes to examine, the court to make such an order are different 
a commission to examine them abroad will be from those required to be shewn on an applica- 
granted if there is any reasonable ground for tion for a commission to examine a mere witness, 
their not coming here, unless a case is made MTiere a plaintiff residing abroad claimed as an 
shewing that it is necessary for the puiqioses of heir-at-law who had been missing for twenty- 
justice that they should be examined in England. four years, Kay, J., ordered a commission to 
Annour v. Walker, 53 L. J., Ch. 413 ; 25 Oh. D. issue to take his evidence abroad, without preju- 
673 ; 50 L. T. 292 ; 32 W. R. 214 — C. A. dice to the right of the defendant to cross- 

A party is not entitled to a commission ex examine him at the trial in. England in the 
debito justitim upon, shewing that a material presence of witnesses who could speak to his 
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identity : — Held, on ajipeal, that the order must 
be varied by directing that the depositions of the 
plaintiif were not to be read at the trial without 
the consent of the defendant. Kudin v. Bassett^ 
53 L. J., Ch. 253 ; 25 Ch. D. 21 ; 49 L. T. 454 ; 
32 W. R. TO-— C. A. 

A plaintiff who desires to be examined on com- 
mission must make out by affidavit a strong 
prima facie case why he should not attend and 
be examined at the trial ; and the onus ivS not on 
the defendant in the first instance to shew why 
he should attend to be examined at the trial. 
A plaintiff is not entitled to be examined on 
commission in the absence of any affidavit by 
himself, shewing strong and positive reasons for 
his not attending to be examined at the trial. 
Zifflit V. Anticosti Co,., 58 L. T. 25. 

On Application of Defendant.] — The court is 
more favourable to an ap})lication by a defendant 
resident abroad to have his evidence in the action 
taken by commission or special examiner in the 
country where he resides, than it is to similar 
applrcaiions by plaintiffs resident abroad suing 
in the jurisdiction, the principles ai)plicablc in 
the two cases being clearlv tlifferent. Moss v. 
Woodford, 53 L. J.! Ch. 191 ; [1894] 1 Ch. 38 ; 

8 K. 20 ; 70 L. T. 22 ; 42 W. 11. 188. 

In the absence of special circumstances a com- 
mission will be issued on the ajiplication of a 
foreign defendant, to take his evidence in tlie 
place 'where he resides. The fact that, after the 
service of the writ but before the action was set 
down, the defendant was in this country for the 
purpose of settling the action, is not such a special 
circumstance as to disentitle him to a comrais- 
..sion. Moss v. Woodford ([1894] 1 Ch. 38) 
approved. Ktoo v. Mums, G4 L. J., Q. B. 104 ; 
14 E. 339 ; 71 L. T. 681 ; 43 W. U. 182— C. A. 

To Defendant, when obtained by Plaintiff.] — 

'Whore the plaintiff has obtained an order for a 
■commission to examine witnesses, but has not 
-served it, the defendant is entitled as of course 
to an order foi' a commission. Marldand v. 

6 L. J., Ch. 63. 

Commission to examine abroad granted to 
defendant, ■who had cross-examined, but not 
examined in chief, under commission sued out by 
plaintiff. Sticioard v. SJteivard, 2 A^es. & B. 116. 

To prove Question of Foreign La-w.] — The 
■defendant to an action pleaded the law of Bpain, 
and moved for a commission to be directed to 
issue to Bpain to examine witnesses as to the 
law. He did not shew that the law could not I 
he proved at the hearing by the production of ' 
witnesses in this country ; and the plaintiff 
opposed the motion : — Held, that the commission 
would not be granted. The J/. Moadiam, 1 'P. D. 
107 : 24 AV. R. 597— C. A. 

M., the daughter of C. by B., the ceremony 
of *‘nekir” in India having been performed 
between them, after being treated and having 
assumed herself in her bill to be the natural 
daughter, claims to be legitimate, and moves for 
a commission to examine witnesses in India, as 
to the legitimacy, in France, as to the domicile, 
and in Beotlami as to the constraction of C.’s 
will : — Held, that being always treated as illegi- 
timate, admitted as such by her own bill, by the 
answer of B., and found so by the master : and 
it being evident that no information could be 
obtained : — Held, that a commission to India be 


refused; lait those to France and Bcotland 
granted. Lord v. Colrln, 2 Eq. E., Eq. 296 ; 23 
H. J., Ch. 469 ; 2 AV. E. 134. 

A foreign judgment is binding hei'e, and tbere- 
fore a commission to examine abroad will not be 
granted in a suit to question such judgment. 
Martin v. Nicolls, 3 Sim. 458. 

To prove Jurisdiction of Foreign .Court.]— ■ 
A commission granted to examine at Paris, as to 
the extent of pirisdiction of a particular court 
erected there, but not as to the origiruil constitu- 
tion of it. Gage v. Stafford {Ladg), 2 A'cs. 556. 

Whether Ship Foreign.] — ^AVIicre a vessel has 
been seized by the officers of the customs, on 
charges of offences against other acts of parlia- 
ment than that usually called the Navigation 
Act ; if, on the trial of the information filed 
thereoni the question be likely to turn on the 
fact of the ship belongbig to a, foreign sulqect, 
the court will, on motion (a bill having been 
tiled against the attorney - general for tiiat 
purpose), grant the dcfeiulant a commission to 
examine persons residing abroad, and make it 
part of the order, that tiicir de[)Ositi()ns shall be 
received in evitlenc.e on the trial. Laragoitg v. 
Att.-Gen,, 2 Price, 172. 

To determine Accuracy of Accounts.] — On an 
application for an order directing a commission 
to be issiieil to examine witnesses abroad with a 
view of testing the accuracy of accounts rendered 
by the liquidator of a company, in respect of a 
charge in wdiieh the applicants were largely 
interested : — Held, that the application ought 
to be granted. The applicants were in sub- 
stance mortgage creditors of the company, and 
the commission was a mere incident to the 
prosecution of the accounts. Imperial Laiul Co, 
of Marseilles, In re, 37 L. T. 588— C. A. 

On a reference by the decree to make certain 
inquiries, and a state of facts brought in by the 
plaintiff, and witnesses examined charging the 
defendants with receipt of moneys, as to which 
the depositions hail passed x>iiblication ; the 
defendants then lirought in a state of facts, 
admitting the receipts, but discliarge by pay- 
ment. The court, on motion, gave the latter 
liberty to issue a commission to examine wit- 
nesses in support of such discharge, but not to 
contradict the i)laintiff’s state of facts. Parher 
V. Pcet, 1 He G. A Bm. 216. 

To value Property of Company — Jurisdiction.] 
— A company, whose property consisted of gold 
mines in India, liaving passed resolutions for 
voluntary liquidation and reconstruction, a 
dissentient member of the liquidating company, 
in an arbitration under the Companies Act, 
1862, ss. 161 ami 162, claimed to have his 
interest valued at the price at which the sliarcs in 
the new com})arLy wei'e issued under tlicsclicme of 
reconstruction ; but the liquidators claimed that 
such interest should be valued on the footing of 
a realisation of the assets, and took out a sum- 
mons under the act for a commission to India to 
examine witnesses as to the value of the pro- 
perty : — Held (1), that apart from s. 138 of the 
act, the court had jurisdiction to entertain the 
application, inasmuch as the ai'bitration '^vas 
compulsory ; (2) that the price of the dissen- 
tient’s interest was not demonstrated by the 
terms of the scheme ; and (3) that, under the 
circumstances of the case, the court would make 
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the order as being necessary for the purposes^ of 
justice within Ord. XXXVII. r. 5. Mysore Wed 
Gold Mlninq Go.^ 1)1 ?v?, 58 L. J., Oh. 781 ; 12 
€li. D. 535 61 L. T, 453 ; 37 W. II. 794 ; 1 Meg. 

Costs Biie.] — The court will not stop the 
issuing of a commission to examine witnesses 
abroad, on the ground of the plaintiff being 
indebted to the defendant for certain costs in 
-equity. Ougliam. v. Parish, 4 D. P. CO 29. 

Purpose of Belay.] — To induce the court to 
refuse to allow a commission to issue for the 
examination of the defendant’s witnesses, a very 
strong case of misconduct, on the part of the 
defendant, must be made out ; but where there 
is reason to suspect the object to be to delay the 
plaintiff, it will order him to bring the money 
into court. Sj)arkes v. Parrett, 5 Bcott, 402 ; 7 
L. J., C. P, 65. S. P., Lloyd v. Ahy, 3 D. P. C. 253. 

Hostile Country.] — Jl commission wdll not be 
granted for the examination of witnesses in a 
hostile country. Barrich v. Biiha, 16 C. B. 492 ; 

3 C. L. R, 921 ; 1 Jur. (N.S.) 1020 ; 3 W. E. 524. 

Biscretion.] — Wliere a judge in a court below 
has made an order, the Couj't of Aiipeal will not 
interfere with his discretion unless it is clear 
that he has manifestly decided wrongly. Berdan 
T. Greemvood, 20 Ch. I). 764, n. ; 46 L. T. 524, ii. 
S. Ib, Adcms V. CorJieJd, 28 L. J., Ex. 81. 

Discretionary exercise of the jurisdiction of 
the court as to granting commissions to examine 
witnesses abroad. Lousada v. Temjder, 2 Kuss. 
561. 

Hot Incidental to Biscovery.] — Commission to 
-examine abroad is not incidental to discovery ; 
therefore, it does not follow' that, w'hore court 
refuses discovery, it wull refuse commission. 
Thorpe v. Maoauley, 5 Madd. 219. 

By Equity in Aid of Proceedings at Law.] — 

Either party at law is entitled to assistance of 
•court of eqiiitj^ to obtain commission to examine 
abroad. Defendant retiring from jurisdiction, 
■service of subpoena to appear to bill for com- 
mission, on his attorney at lawq ordered good 
service. Deris v. Turnhull, 6 MadoL. 232. 

Upon a petition to expunge the proofs upon 
certain bills of exchange, an action had been 
directed to be brought against the bankrupts 
to try the validity of the debts, A material 
witness being abroad, the court of common law 
put off the trial : it w'as ordered, upon petition, 
that the bankrupt should be at liberty to file a 
bill for a commission to take the examination of 
the wutness abroad. Coles, ID parte, Buck, 
293. 

On a bill for discovery, and a commission to 
examine wutnesses abroad, in aid of the defence 
to an action, the plaintiff, having obtained the 
common injunction for w'ant of an answer, was 
held entitled to a commission, and to extend the 
injunction to stay trial. Boivden v. Ilodye, 2 
Bwanst. 258. 

Plaintiff, on bill of discovery in aid of defence 
to action against him at law, maj’’ have, on 
motion at .sittings after term, a commission to 
■examine abroad, on payment of a considej-able 
' part at least of plaintiff at law’s demand into 
court, where cause at law is at issue, and was 
entered for trial, the term before the term 
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immediately preceding the sittings, and a case of 
defence has been stated by the bill, although the 
affidavit on w’-hich it has been moved is in the 
common form ; the delay in staying the trial 
not being a .sufficient ground of opposition to 
such an application. Bhden v. PrineC 8 Price, 
290. 

On a bill for discovery by plaintiff at law in 
aid of action, motion for commission abroad is 
not of course. Anon., 1 Anstr. 201. 

In aid of defence at law, court will not grant- 
commission to examine abroad, unless on good 
ground shewm, although no injunction moved 
for. Sliedden v. Baring, 3 Anstr, 880. 

A bill was filed for discovery and relief, and 
for an injunction to stay proceedings at law ; a 
motion, by the plaintiff, to continue an injunction 
granted before answer, and for a commission to 
examine witnesses in aid of the defence at 
lawq wms refused. Chimelli v. Ohauvet, Youiige, 
302, 

An action having been brought against the 
plaintiffs, whose witnesses were about to leave 
London for New York, they applied to the chief 
justice of the king’s bench, under 1 Will. 4, 
c. 22, for a commission to examine their witne.sses 
before the trial. But his lordship ordered them 
to be examined viva voce before a barrister with 
liberty to the defendants to attend and cross- 
examine. The plaintiffs took no proceedings 
under that order, but, their witnesses having 
shortly afterwards gone to Xew York, they filed 
a bill "in this court, and afterwards moved for a 
commission to examine their witnesses there : 
motion granted. Grinnell v. Cohhold, 4 Sim. 
546. 

Injunction.] — Where the party ap})lying 

for a commission to examine witnesses, appears, 
from the nature of his case, to be entitled to it, 
the granting an injunction in the meantime is 
no more than a necessarj^ consequence of that 
right. Nleol v. Verelst, 4 Bro. P. C. 416. 

Injunction obtained two years back, on 
granting commission to examine in India not 
yet returned, dissolved, Penney v. Edgar, 1 
Anstr. 276. 

Undeiv what circumstances a commission to 
examine witnesses abroad, and an inj auction to 
restrain proceedings at law in the meantime, 
ought not to be granted. Cojamaid v, VereUt, 
4 Bro.P. 0.407. 

Bill.] — A bill for a commission to examine 

witnesses abroad, in aid of a defence to an action 
at law, is not a bill for relief. JMiUs v. Ctmphvll, 
2Y. &ColL 389. 

Bill for commis.sion to examine abroad must 
alleefc that action has been brought. Angell v. 
Anfdl, 1 Sim. & S. 83 ; 24 R. R. 149. 

VTiere, in case of libel, the party injured, 
instead of proceeding by indictment, brought an 
action for damages, and the defendant pleaded 
in justification the truth of the matters, and 
filed a bill for a commission to examine witnes.ses 
abroad for discovery, and for an injunction, &c. : 
— Held, on demurrer, that the fact of the libel 
being an indictable offence would not repel the 
right to the common defences iu civil actions, 
and that the defendant was entitled to the 
ordinary means of pinving the ti'uth of his ])le!is; 
but such bill must shew the materiality of the 
evidence to support his case at law, and the bill 
ought therefore to shew what are the ])leas, or 
refer to them so as to make them part of the 
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bill ; and it is not necessary to allege that the 
witnesses were resi<ling in England at the time 
oi: the publishing of the libel. Maemdaij y. 

1 lUi. (ii.s.) 96. And see ShcielieU y. 
Macaulay^ 8 L. J. (o.S.) Ch. 30. 

Where no Stay of Trial,] — Qucere, whether 
the court Y'ill grant a commission to examine 
witnesses abroad in aid of the defence to an 
action at lawt wiiere it will not stay the trial of 
the action till the return of the commission. 
Ila^t Y. Stnrmji 2 Russ. 559. 

Tb. Time of Application. 

After Issue Joined.] — An application for the 
examination of a witness resident ‘out of the 
jurisdiction of the court must be made' as eaiij- 
as possible after issue joined. Bnjdyes y. Fhhcr, 
4 M. ik Scott, 458. 

The rule of practice is, that a commission to 
examine witnesses in a cause will not be granted 
before issue joined ; but a commission may be 
so granted in an extreme case, and wiiere with- 
out it, justice would be defeated by the exclusion 
of material evidence. Fytuwy y. JJeedeff, 17 
Q. B. 86 ; 20 L. J., Q. lb 395 ; 15 Jiir.* 898. 
S. R., Vhtferhuvh v. Joncs^ 6 D. k L. 251 ; 2 
0. B. Rep. 332 ; 18 L. J,, Q. B. 11 ; 13 Jur. 152. 

Where Account Directed.] — The course of the 
coui’t is, that wiiere aii account must neccssaiily 
be directed at the hearing, a commission before 
the hearing shall never be granted to examine 
witnesses beyond sea, when the granting such 
commission is after the account is directed. 
Adama v. BoJum, Barnard. 270. 

Commission to examine in West Indies, on 
bill filed for discovery, in aid of an action at law 
brought by plaintiff, and for a commission (not 
praying relief), ordci’cd, on motion, although 
defeudaut's will delay the directing the account ; 
and the proper time to apply for such com- 
mission aiiswx'ring having expired. Hihhemm 
Y. 0.1 m hr i dye, 13 Price, 796. 

After Order to Speed,] — It is of course that a ' 
plaintiff, even after the peremptory order to 
speed his cause, should have an order for a | 
commission to examine witnesses, with liberty to > 
execute the same in term time. Field v. Soicle, I 
1.. Russ. '82. . ' 

Before Answer.] — A plaintiff is entitled to 
move for a commission to examine witnesses ; 
abroad as soon as the defendant has obtained an 
order for time, though he has neither filed his 
answer nor is in contempt, . Mandlzahal v. 
3Iae.liado, 2 Russ. 540 ; 4 L. J. (O.S.) Ch. 62. 

Commission to examine abroad before time for 
answ’-ering expired, refused, Chemimnt v. Be 
la Cour, 1 Madd. z08. 

Conimissiori granted to examine witnesses 
abroad, before answer, the object of the suit 
being merely to obtain evidence for an action. 
Fohle v. Garland, 19 Yes. 372 ; Coop. 322. 

It is })raGtice of the Court of Exchequer not 
to grant a commission to examine witnesses 
abroad, until after answ^er, as in the case of 
policies of insurance ; the bill praying equitable 
relief, viz. to deliver up for fraud, &c., though 
not going beyond the motion to dissolve the 
injunction, as an action will try the question. 
S. a, 19 Yes. 375. 

On bill for discovery, you camiot move before 


answer, or unless defendant is in contempt, for 
commission abroad. Finy v. Alien, 4 Madd. 

247. 

Leave given to plaintiff, before answer, to sue 
out a commission iu a suit io ix'rpetuate testi- 
mony, the defendant having been attached, and 
still refusing to answ'cr. Lancaster v. Lancaster,, 
6 Sim, 439. 

A plaintiff is not entitletl to a coinmissiou 
to examine witnesses abi’oad, if tlie defendant is 
not in contempt, although his time fo?* ausw’ering; 
has expired, and an order for time lias lieeii 
obtained bv him. Cook v. Stephens, 3 L. J. 
(O.S.) Ch. 226. 

A demurrer to a bill for a discovery and a 
commission in aid of the defence of an action 
for libel, being overruled, a commission to 
examine witnesses abroad will be granted, 
before aiiswci*, though the defendant in equity 
denies, by atfidavit. the truth of the justifieation 
pleaded at huv. Shachcll v. ^Ltcauhoj, 3 L. 
(O.S.) Ch. 40. 

.Defendant, rinder circumstances, allovvetl after 
examination, but before jiublieatioii, to have 
cominissioii to examine witnesses as to wiiether 
witness for plaintiff who wms examined was not 
interesteil in suit. Vauyhan v. Worrall, 2: 
Madd. 322. 

Commission to examine witnesses abroad will 
be granteil under eirciimstances, on coming hi of 
answ'cr, although not prayed liy original bill, 
and the injimcHon granted will be in meantime 
continued. JL nsUiyton v. White, 3 Price, 164. 

After Publication.] — After the defendant has. 
been examined on interrogatories, and publica- 
tion passed, the i)laiiitiff ought not to have a. 
commission to examine witnesses in order to 
falsify the defendants examination, this teiuiirig 
to umltii)ly causes, and make them endless. 
Smith Y. Turner, 3 P. AY. 413. 

After publication in the original cause 
plaintiffs, in the cross-cause, moved for a. 
commission to examine witnesses, wdiich wma 
granted, though it was urged tliat it w'ouhl tend 
to cure the defects of that evi<lence wliicdi had 
been adduced in tlie original suit. Scott \u 
AUyood, Prac. Reg. Ex. 87. 

Commission to examine witnesses abroad upon 
new’’ matter, stated at the hcfiring, and not. in 
issue before, granted upon terms of not delaying- 
an {iction directed to be t ried at law. AhewUmd 
V. ICorsman, 2 Oh. Ca. 74. 

Order made after publication for liberty to 
take out a commission, and examine witnesses 
by general interrogatory, as to credit of witness, 
wdio had been cross-examined, and as to such 
particular facts only as are not material to what 
is in issue in the cause. Wood v. Il'amvierton„ 
9 Yes. 145. 

A plahitiff gave an undertaking to speed 
before the answ*crs of all the defendants wxre 
put in, and at a future stage attempted to* 
remedy this by getting a commission to examine 
witnesses after publication has passed : — Held,, 
it could not be supported. ILncard v. Frlnce,, 
3 Jur. 776. 

Delay,] — A cause in the paper for hearing 
having been ordered to stand over on an appli- 
cation on behalf of the plaintiff', wiio ^vas at 
Calcutta, sixteen days afterwards ho took out a 
summons to have evidence taken abroad, but the 
court, on the ground of such delay and former 
delay on his part, refused the application with 
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costs. Stevart v, Gladstone', 47 L. J., Ch. 154 : 

7 Ch. I). 394 ; 37 L. T. 575 ; 26 W. R. 277. 

The court refused to disallow a commission for 
examiniiii.o: the plaintilf's witnesses abroad, though 
there had been great delay on his part ; but they 
referretl it to the jnaster to say whether or not 
tlie security the plaiiitifl; had given for costs 
vshould not be increasecl. Be Rossi v. RolMU^ 7 
Scott, 83G. 

A commission to examine witnesses abroad 
refused, <m the ground of the delay of the party 
who made the application. Hurt v. Strong^ 2 
Euss. 559. 

The original bill being for an account, and 
an injunction to restrain an action, and the 
injunction being dissolved on the merits nearly 
ten years after the bill was filed, the plaintifi: 
file<l a supplemental bill for a discovery, and 
commission to examine witnesses in aid of liis 
defence to an action substantially the same : 
motion for tlie commission refused, with costs, 
on the ground of delay. Todd v. Aylwin, 1 Sim. 
.:.271.'. 

Notwithstanding the plaintiff in a bill of 
discovery had been guilty of delay in ap])lying 
for a eomniissiou to examine witnesses abroad, i 
pra^'ed for by the bill, the court will grant it, 
but will impose severe terms. Mill v. Cumjghell^ 
2 Y, k. Coll. 402 ; 7 L. J., Ex, Eq. 5 ; 1 Jur. 865. 

c. Stay of Proceeding's. 

Effect.] — A rule of court for the examination 
of witnesses on interrogatories in a foreign 
country, is not an absolute stay of proceedings, 
but only a limited one. Forbes y. Wells, 3 D. P. 0. 
318. 

The court discharged so mucli of an order for 
a commission to examine witnesses as stayed the 
proceedings, on the ground of an unreasonable 
delay in the application. Butler v. Fox, 9 C. B. 
199. 

Injunction.] — See Armsfronej v. Armstrong, 61 
L, J., lb 63 ; [1892] P. 98 ; 66 E. T. 384, And 
supra, head a. 

d. Form of Application and Order. 

Affidavit in Support — Beponent.] — The 
affidavit of the solicitor for the defendant will 
be received in support of a motion for conunissioii 
to examine abroad, and it will be sufficient if he 
swear that he is informed of aii<l believes the 
statement in the bill if he also add, that his 
belief is founded on documents in his possession, 
and that, from the nature of the defence, 
involving the cinestion of what country the ship 
belongs to, he considers the commission necessaiy. 
Laragoitg v. Ait, -Gen., 2 Price, 172. 

Affidavit of insurance broker, the agent of 
underwriters, sued ou a policy, will not be 
received in support of commission to examine 
abroad ; it should be made by party himself, 
or his attorney. Bonham v. Leigh, 5 Price, 444. 

Sufficiency.] — Upon what affidavits the 

master may certify as to the propriety of 
granting a commission for examining witnesses 
abroad. Bauer v. Jilt ford, 2 Coll. 188 ; 14 L. J., 
Ch,374. 

Belief of Bepoueut.] — On an application 

for a commission to examine evidence to shew 
that the legacies given in two codicils were both 
intended for the legatee, the legatee ought to 


swear she believes that to have been the 
intention. Coote v. Coote, 1 Bro. 0. C. 448. 

On a bill by underwriters, for a commission to 
examine abroad, to prove the circumstances 
under which a ship had been condemned and 
sold, as not worth repair, the court held an 
affidavit of the plaintiff’s solicitor, stating his 
information and belief that there were several 
witnesses abroad whose testimony was necessary 
for the plaintiffs, to be sufficient, though it did. 
not state any grounds for his belief. llohUison. 
v. Sownws, 1 y. & J. 578. 

Names of Proposed Witnesses.] — Upon an 
application for a commission. to examine witnesses, 
abroad, the names of at least some of them 
should be given ; otherwise, the commission will 
not be allowed to go, unless under very special 
circumstances. Cow v. Klnne^'sley, 6 Man. & Cr. 
981 ; 7 Scott (N..R.), 892 ; 1 D. ifc L. 906 ; 13 
L. J., C. P. 114 ; 8 Jur. 304. S. P., Blmmd v. 
Vallumee, 7 D. P. C. 590 ; 2 W. W. &: H. 67 ; 3 
Jur. 385. 

The affidavit must either specify the names of 
the witnesses proposed to be examined, or in 
some other way describe them. Gunter v. 
M'Tear or JFKear, 1 M. & W. 201 ; 1 Gale, 
440 ; 4 D. P. C. 722 ; 1 Tyr. & G. 245 ; 5 L. J., 
Ex. 115. 

It need only state the name of the witne.ss, 
that he is a material witness, and out of the 
jurisdiction of the court. XurUm v. MeVbourm 
iLoiYV), 3 Bing. (N.c.) 67 ; 3 Scott, 39S ; 2 
Hodges, 114 ; 5 D. P. C. 181 ; 5 L, J., C. P. 343. 

Ill onlev to ol)tain a commission to examine 
abroad, it is sufficient to state the name of the 
witness, that his evidence is material, and that 
he is abroad. Oldhena v. Carlefon, 4 Bro. C. C. 88'. 

To obtain a commission to examine abroad, it 
is not necessary to state the points to which 
it is intended to examine, or the names of the- 
witnesses. Rouqemont v. lloyal B.relianf/e Co.,, 
7 Ves. 304. 

It is not necessary that the affidavit in support 
of a motion for a commission to examine 
witnesses abroad, should state either the names 
o£ the witnesses or the matters to which they 
are to be examined, in a case where it is evident 
that such examination is necessary. CarhoneU 
V. Besscll, 5 Sim. 636. 

]\Iotion for commission to examine abroad in 
aid of action at law, must be supported by 
affidavit, stating name of witness and points, 
of examination. Mendlzalml v. Machado, 2 
8iin. S. 483 ; 4 L. J. (O.S.) Ch. 142. And see- 
S. a, 2 Russ. 540 ; 4 L. J. (o.S.) Ch. 62. 

Upon an application to the court to examine 
witnesses out of the jurisdiction, it is not a. 
general rule to require the names of the wit- 
nesses to be stated, or the affidavit to be made 
by the party or his solicitor. MLIardy v„ 
i&c/rccc/q 11 15eav. 93. 

A motion for liberty to examine witnesses 
i upon interrogatories, and that a commission 
should issue for that purpose, which motion was 
grounded upon the affidavit of the petitioner’s 
solicitor, stating that A, B. and other persons 
(not named), when applied to, declined to- 
volunteer evidence by making affidavits in the 
case, but that the deponent was por.suade<l that 
the}" would attend for examination u})Ou inter- 
rogatories, and also stating that some of the 
witnesses (but not naming them) were resident 
ill England,' and that a commission would 
therefore be requisite, and that the respondent 
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■was advised that their evidence was material 
and necessary to the petitioner’s case, was 
refused with costs. Kirwtm v. Lindsay.^ 2 
Ir. Ch. li. 28. 

Of some.] — On an application to examine 

witnesses in Ireiainl, bj?- commission, where the 
names of seven witnesses are specifically stated, 
the court will allow the commission to go for 
the examination of “several others” not named 
in the rule. Jirreaford (Lord') v. JSadliope^ 8 
D. l\ G. 294 ; 4 Jur.‘ 104. 

If the names of some of the witnesses to be 
•examined on a commission abroad are specified, 
the court may grant the commission for the 
examination of the witnesses named “ and 
•others.” Xadvi y. Bai<sett, supra. 

A commission to examine witnesses abroad 
W’as grantetl before the action at law' was at 
issue, on motion for that purpose (and for reviving 
an injimction dissolved as of course by reason of 
the order for enlarging time to Shew cause against 
dissolution of injunction being discharged), for 
the examination of witnesses generally on })art 
•of plaintitf, necessary to his defence at law^, 
witnesses residing at four different places in the 
West Indies, nitliough his affidavit only men- 
tioned tw'O persons, both of w'hom resided at tS., 
in the West Indies; if it appeared, by answer, 
that transactions took ])lace in the West Indies 
.generally. Juchwa v. Strong, 18 Trice, 809. 

Materiality.]— An affidavit stating that the 
facts alleged in the pleadings took place in the 
presence of the witnesses, that they W' ere resident 
.abi'oad, and that tludr evidence w’as material and 
necessary, is sufficient ; the affidavit need not 
■state that the evidence was admissible, or that 
the application w'as bona fide and not for delay ; 
no affidavit of merits is necessary. Baddvlcy v. 
mimoro. 1 M. <S: W. 50 ; 1 Gale,‘ 410 ; 1 Tyr. & 
O. 8H9 ; '5 L. J., Ex. 115. 

Upon a motion on the part of the defendants 
for a commission to examine w’itnesses abroad, it 
was required tliat it should appear to the satis- 
faction of the court, upon an affidavit from their 
•attorney, that the evidence of the witnesses pro- 
posed to be examined was material and necessary 
to the defence of the action. Ilealy v. Yomig, 
2 0. B. 702. 

In an action of slander, the defendant having 
<^btained an ortler for the examination of two 
witnesses (whose names were given) in Australia, 
the court, upon a motion to rescind the order, 
imposed as a term that the defendant should 
state what it w'as that he expected the witnesses 
to prove. Barry v. Barclay, 15 C. B, (N.S.) 849. 

On an application foracommi.ssion to examine 
a party abroad as a witness for the defendant, it 
must appear that there is a reasonable ground for 
believing that the evidence will be material on 
behalf of the defendant. Lane v. Bagsliaice, 
16 G. B, 570 ; 8 C. I.. II. 919. 

On a bill for injunction, the court W'ill not 
grant a commission to examine a witness in 
India, without a full affidavit of materiality. 
Moody V. Steele, 2 Anstr. 386. 

To obtain an order for commission in aid of 
■•an inquiry in relation to a receiver’s securities, 
there must be an affidavit that the witnesses 
intended to be examined were expected to give 
material evidence ; any party to an inquiry wffio 
unnecessarily sues out a commission, must pay 
■the costs of it in any event. Bonovan v. Thommon, 
1 Hog. 150. 
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In affidavit, in su})port of commission to 
examine witnesses abroad, it is not necessary to 
state that applicurnt w'oulcL have a good defence, 
if he could procure evidence under such commis- 
sion, or that there are necessary facts within 
their knowiodge required Iw i>laintitf to be 
proved on his defence. )Voodhead v. Boyd, 6 
Price, 101. 

Where Matter Arose.]- — Affidavit in sup)port 
of commission to examine abroad, need not state 
that matter arose there. Akers v. Chaney, 

2 Bro. G. G. 273. 

Affidavit in Opposition.] — Quaii'e, whether} 
according to the strict practice of the court, 
affidavits can be read in op})Osition to the motion 
for a commission. Shaekellw Macavlay, 3 L. J. 
(O.S.) Gh. 40. 

Affidavits on former Application.] — The master 
enlarged publication, and on that occasion evi- 
dence w'as produced that the defendant had not 
seen the depositions. Immediately afterw'ards, 
an application was made for an additional com- 
mission, wdiich the master granted W'ithont any 
further evidence, that the defendant had not 
seen the depositions : — Held, tliat it was not 
necessary to bring foiward further proof, the 
master having already in his office evidence of 
the fact, and tlie court refused with costs an 
application to set aside the proceedings. Clark 
V. Ckiwk, 9 Beav.414. 

Persons not parties to the suit claimed an 
interest in the subject-matter in dispute, and 
applied for and obtained the master’s certificate 
for a commission for the examination of witnesses 
residing abroad in support of the claim. The 
claimants did not produce a.n affidavit, but, 
there being affiffiivits in the master’s office 
sufficient to satisfy liim that the certificate ought 
to be given, he granted the same : — Held, that 
the certificate so granted was regular. Banerw 
Manic, 9 Jur. SCO. 

Certificate of Master.] — If, in the prosecution 
of inquiries under a reference to the master, a 
commission to examine witnesses abroa<l be 
necessary, an application must be made to the 
master for his certificate, before applying to the 
court for the commission. Bamford v. Bamfonl, 
2 Hare, 642 ; 18 L. J., Ch. 25 ; 8 Jur. 788. 

Semblc, the motion for the commission on the 
master’s certificate is of course. Ik, 

Production of Bocuments.] — On an applica- 
tion by a defendant for a commission to examine 
w'itnesses abroad, the coai't refused to make it 
a qiart of the rule to call upon the |jlaintitE to 
produce a bill of exchange in his j^ossession at the 
time of executing the commission. Cnnlrtf'e v, 
Whitehead, 8 D, P. C. 684. 

in trover for United states treasury notes, the 
defence set up was, that the notes had been 
forged }>y the plaintiff, who offered them for sale 
to the defendant, by w'hom they wmre detained, 
and that, to prove this, it w'as necessary to send 
out a commission to examine witnesses in America. 
On granting the comruission, the court required 
the defendant to deposit the notes wfith the 
master. On the motion of the <lefendant, a rule 
w^as subsequently made for delivciing out the 
notes to some person to be agreed on, or to be 
named by the master, for the purpose of producing 
them to the witnesses under the commission, the 
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defendant giving security, to the satisfaction of commission to examine witnesses, or the commis- 
the master," for their safe return, and depositing sion, or the return thereof, in a short fm’m as a. 
facsimiles in lien of them. The court considered suit in which '' A. and others are plaintiffSj^ and. 
that this rule was complied with by depositing “ B. and others defendants.” Lincolns. \\ rights 
facsimiles exhibiting in outline the figures and 4 Beav. 166 ; 10 L. J., Ch. 331. _ 

emblematical devices on the face of the notes, The order of course for the further examination 
too-ether with a tracing of the indorsements, of witnesses under a commission is not uTCguiar 
Clnifon V. Peahodih 7 Man. G. 399; 8 Scott on account of its not being restricted to the 
(js-RJ) 1T7. examination of witnesses not before examined 

^ ‘ on the same subject-matter. Forbc.s v. Fdi7)es^. 

Payment into Court.] — Order for a commission 9 Hare (App.) Ixxvii; 1 W. R. 124. And see- 
to examine witnesses abroad, returnable without pest, 6. Form of COMMISSION, 
deiav, pending an injunction against an action, 

SX'KS A' r”' “ ’■ *. ».«, 

Blaintiif, on bill of discovery m aid of defence ^ Examination De Bene Esse, 

to a.ction against him at law, may have, on motion 

at sittings after term, a commission to examine General Prhwtjdes. 

abroad, on }>ayinent of considerable part at least 

of demand of plaintiff at law into court, where Distinction between examination to perpetuate- 
the cause at law is at issue, and wars entered for and de bene esse. In a suit for the former 
trial the term before the term immediately pre- purpose, after the examination there is an end 
ceding the sittings, and a case of sufficient to the issue. Mari' iw n y. Araold^ 19 Yes. <y7 1 . 
defence has been made out by a bill, although The reason why court^ allows taking of dopo- 
the afiidavit on which it has been moved is in sitious de bene esse, is either from contempt of 
the common form, the delay in staying trial not party in not answering, and thereby preventing- 
being sufficient ground of opposition to such an joining of issue, or else where there may be 
application. Ehden v. Prince, 8 Price, 290. grouncl to apprehend their not living to be 

In insurance cases it is always a question of examined in chief ; but, if these 'witnesses do- 
circumstances whether, on granting commission live, and arc examined in chief, their depositions 
abroad, the party obtaining it shall be required de bene esse fall to the ground. Cam v. 
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D.ge or other infirmity likely to be niiable to 
attend the trial, nn order avUI be made for his 
esaminatioii before an officer of the court in the 
presence of boih parties. Wta’nerY. 50 

L. J., Ch. 28; 10 Gh. D. 100 ; 29 W. E. 201-^ 
C. A. 

The court granted a rule (absolute, unless 
cause shewn on the morrow), for the examina- 
tion of witnesses upon an affidavit that they 
•were about to sail inniiediately for India. P/rie 
Y, Iron, 1 M, k Scott, 223 ; 8 Bing. 143 ; 1 J). P. G. 
252, 

The fact of a plaintiff not proceeding promptly 
in a cause, is no answer to a rule for examining 
a material witness on interrogatories, who is 
going abroad. Weel^cst v, Paul, 5 Scott, 713 ; 6 
I). P. C. 462, 

Witness going to the West Indies examined, 
but he being in Ii'eland must he examined in 
chief. Phi v. Vliitc, Pick. 473. 

Scotland out of jurisdiction. Witness going 
there may be examined de bene esse. Bofta v. 
Ycfrht, Dick. 454. 

Motion on behalf of plaintiff, that two of their 
captains, sw'orn to be material witnesses, who 
were going to India, and not likely to rctui'n in 
less than eight months, might he examined dc 
bene esse, rcfusctl, Ijceause the witnesses w^ere 
plaintiff’s servants, and they might keep them 
at home if they pleased, and because defendant 
would not, from the shortness of the time, be 
prepared to cross-examine. Ea^t India Co. v. 
JYwhli, Bunb. 320 ; 2 Fowi. Ex. Pr. 127. 

If the principal witness of a idaintiff is about 
to leave the kingdom, and he hfis process to a 
’.sequestration against the defendant, he will he 
allow^ed to examine de bene esse, on undertaking 
not to hoar his cause on sequestration without 
leave of the court. Kirman v. O'Eoulc, 2 Hog. 

m 

Commission to examine de hene esse, witness 
.going abroad. See Lee iJiclwr v. Power, Hick. 
112 . 

Witness above Seventy Years of Age.]— The 
court has jurisdiction on a })roper occasion, wiien 
it is “ necessary for the purposes of justice,” to 
make an order for an examination de bene esse of 
witnesses upon an ex parte application, the order 
being taken by the applicant at his peril, and 
subject to the risk of being discharged on suffi- 
cient grounds. An oi'der wuis made in chambers 
on an ex parte application by the ])laintifts to 
examine de bene esse thirty witnesses u}.)on an 
•affidavit of the pkintiffs’ solicitor merely stating 
•that he was advised that they, were "material 
witnesses — that they were ail above seventy years 
•of age, and that he wns advised and believed 
that by reason of their age it was desirable that 
their examination should ])e taken without 
<lelay. This order wns discharged on motion in 
■court, mainly on the ground that the affidavit 
•was insufficient Held, that the affidavit did not 
;aatisfy the requirements of Ord. XXXVTIL r. 3, 
but leave was given to put in a further affidavit 
'Stating what information had been obtained, and 
wffiat steps had been taken to obtain such informa- 
tion as to the age of the different witnesses, 
and also stating generally the facts which the 
particular witnesses were going to depose to. 
Although the fact that a witness is seventy years 
■old is generally a good prima facie ground for an 
, order for his examination de bene esse, such a 
practice -will not necessarily be applied to an 
extraordinary case, e.g. wffiere an order has 
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been made to examine thirty witnesses. On a 
subsequent application made on a further affi- 
davit of the solicitor, in which he divided the 
witnes.ses into four ])artics w’ho 'were to depose 
to four different heads of evidence : — The court 
declined to allow the examination de bene esse of 
ten of the proposed witnesses who w'ere Ijclwveen 
seventy and seventy-five years old, wu'tliont pre- 
judice to a: subsequent application for leave to 
examine them on gi’onncls other than age, but 
allowed the other tw’enty witnesses abuve seventy- 
five to he examined de bene esse upon the under- 
taking of the plaintiffs’ connsel to produce at the 
trial, if so requested by the defendant, any of 
such witnesses wiio might he then alive. IJ idler 
Y. Bridges, 26 Ch. H. 1 : 50 L. T. 287 ; 32 W. E. 
445— C. A. Affirming 53 L. J., Ch. 479. 

'Examination de bene esse, wiiere the witness 
is above the age of seventy, or is the only witness 
to a particular fact refused upon affidavit of the 
agent of his information from the witness that 
he can prove the fact, and belief that no other 
person can prove it, liowe. v. , 13 Yes. 25h. 

Illness.] — In order to obtain a rule to examine 
a party on interrogatories on the grounds that 
the party residi^I three hundred miles off, \Yas 
eighty-one years old, and had lately met with an 
accident, an affidavit of a surgeon must bo pro- 
duced, stating .his belief that the witness would 
not be able to attend tlie trial. Buries v, 
Lowndes, 6 Bcott, 738 ; 1 Arn, 379 ; 7 'D. ?. C, 
101 ; S L. J., C. P. 10 ; 2 Jur. 9-15. 

But w’here it is swx)rn that a witness is in a 
precarious state of health, and cannot attend the : 
trial with safety, he may be examined before the 
officer of the court. Pond v. iJimes. 2 1). P. C. 
730 ; 3 M. k Bcott, 161. 

Before the court will permit a witness to be 
examined before the prothonotaiy, on the ground 
of anticipated illness, it must appear t,hat there 
is strong reason to believe that the illness will 
exist at the time of the trial. Ahrahain v. 
Newton, Bing. 274; 1 H. P. C. 266; 1 M. & 
Bcott, 384 ; 1 L. J., C. P. 91. 

A witness will not be a.llowe(I to be examined 
de bene esse, on an affidavit that she labours 
under a cancer, but not stating that she is in 
immediate danger. Anon., 1 .L. J., Ch. 76. 

The court will not grant a rule ab.solute in the 
first instance for the examination of a witness 
although he be at the point of death. Seinble, 
that s. 46 of the Common Law Procedure Act, 
1854, does not give the court the power of doing 
so. Thomas v. Von Stutterheiw, 5 W, 11, 6. 

Commission to examine witness on oath of 
impotency to travel. Wade v. Gwye, Cary, 40. 

Evidence rejected at Trial — Appeal.]— 

Where the evidence of a witness had been 
rejected at the hearing of an action, and there 
w'as an appeal against that decision, the witness 
being dangerously ill, the Court of Appeal 
allowed his evidence to be taken de bene esse, 
before a special commissioner pending the appeal ; 
the appellant undertaking to abide by any order 
vVhich the court might hereafter make as to the 
costs of the application and the costs of the 
examination. Treasury Solieitor v. White, 55 
L. J., P. 79- C. A. 

Form of Order. ]— In an action for replace- 
ment of railway stock alleged to have been trans- 
ferred from the name of the |)laintiff; by means 
of a forged transfer, an attesting witness of the 
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execution of tlic transfer was dangerously ill. 
On motion ex parte on behalf of the piaintiiS 
for leave to examine the witness de bene esse, 
and ft>r the ap])ointmcnt of a special examiner : 
— Held, that it was a proper case to make the 
order, the judge tlirecting the order to be drawn 
up in accordance with the form in Seton on 
Heciees (4th edit.), HIB5, omitting the wwds, 
"‘And it is ordered that the plaintiff be at liberty 
to give such depositions in evidence at the trial 
•of this action ” ; — That, at the trial of the action, 
before leave to use the evidence was given, it 
'wouhl Ijc necessary to prove that the witness 
rvas not capable of beincr examined. JBarton v. 
Kovfh Slaijorchhlre L. T. GOl ; 85 W. il. 

.58r>. 

Appointment of Special Examiner.] — The 

court refused to api)oint a special examiner, 
bolding tliat thoniattor must go to the examiner 
in. rotation. IIj. 

Witness Deaf.] — There must be a sjjecial order 
for the examination of a wdtness wdio is deaf. 
I/((x,sru V. Jjcdhin, 2 Hog, 214. 

Welsh Witness.] — It is not now’ the ])ractice 
•of tlie coui’t to a[)point a special examiner to 
lake a country examination, even, for instance, 
in a Welsh case, wheiu it is alleged to be neces- 
«ary that the e.xamination should be taken by a 
person conversant with the Welsh language. In 
such a ease the examination wall be referi-cd in 
the usual wuy to one of the examiners of the 
<iou]1', wTio is entitled, if necessaiy, to the assist- 
ance of an interpreter. JJide v. 

55 L. Ch. 658 ; 88 Ch. 1). 157 ; 55 
L. T. 188 ; 84 W. E. 754. 

Dnwilling Witness.] — It is no ground of 
objection, to a rule for examining a witness viva 
voce before the master, that it is suggested tliat 
be is unwilling to submit to cross-examination, 
•or tliat lie is the son of the party applying, if he 
appears to be indcjjcndent of Iris father’s iafiii- 
onec, Carnithcrs v. ff/rihaw-, 9 D. P. C. 947. 

Person making Statements deposed to in Affi- 
davit.] — Where, in. an affidavit filed on behalf of 
the plaintiffs on a motion, wiiich by consent stood 
•over, statements w’erc deposed to as liaving been 
inadt^ by a person to the deponent, and wiiich 
•w’ore material for the purposes of the plaintiffs’ 
case, leave wais, on an ex parte application, given 
to the jilain tiffs to examine such jierson before 
an examiner, the deposition to be given in 
evidence as if it wure an affidavit. Turner 
PncKmafic Ttp'e Co. v. IJimhrp Pnonmatic Tyre 
Co., 75 L. T. 651. 

Inconvenience.] — Where country witnesses 
i wiio liad sworn affidavits in London w- ere '.required 

to be cross-examined, the court, on affidavit of 
incojivem'ence, tlis])ensed with their attendance 
at Hie examiner’s office, and issued a commission. 
OyUity V, Gregory, ^ 2^0 L. J,, Ch. 82 ; 4 W. E. 67. 

To prove Modus.] — A cause went off for wu'nt 
of ])arties, with leave to amend, and the party, 
being added, jiut in, liis answer and plaintiff 
replied. On motion, defendant allowed to take 
out a commission to prove the modus as laid in 
Ills answur. PhiUh/^'Y. Gwy?t?i, 2 Fowl. Ex, Pr. 
.184. 

Criminal Gases.] — But an order for the exami- 
nation of a witness resident in England, but 


unable from illness to attend the trial, cannot be 
made in a criminal prosecution either by the 
common-law authority of the court, or under 
1 Will. 4, c. 22. Peg. v. Upton St-. Loom r (Vs, 

10 Q. B. 827 ; 17 L. J., M. C. 13 ; 12 Jur. 11. i 

Examination de bene esse not extended to the i 

case of a prisoner charged with a capital felony. 

Anon., 19 Yes. 321. 

Other Cases.] — ^TJpon a question of legitimacy 
depending upon a chain of distinct circumstances 
in the knowiedge of different individuals, and , 

the defendant, an infant, kept out of the way, 
an examination de bene esse w’oidd have been 
granted, though not within any of the three 
cases, viz. witnesses of the age of seventy, on 
quitting the kingdom, or a fact depending on a 
single witness. SJielley y. , 18 Yes. 56. 

Plaintiff’s guardian may be examined de bene 
esse. Payne v. Bosgrave, 2 Fowl. Ex. Fr. 125 ; 

Hockley v. Butler, II ). ; Ashley y. Ashley, II). 

So on behalf of defendant. Gwynn v. Yale, Ih. 

The court wdll make an order for an exami- 
nati(')n de bene esse -whenever the justice of the 
case may appear to require it. Blackwood v. 

Burrowes, FI. & K. 680 ; 4 Ir. Eq. E. 609. 

An 07'der wdll be made under Judicature Act, 

0,rd. XXXVIT. r. 4, for examination before 
ail officer of the court in the presence of both 
parties wdieiievcr it shall appear to the court ''-'i 

necessary for the purposes of justice. Warner 
V. Mosses, 50 L. J., Ch. 28 ; 16 Cli. D. 100 ; 29 • • 

w. E. 201. ■ T: 

Of Party to Suit.] — It is an order of coarse 
that defendant may be examined de bene esse, 
saving just exceptions. Glover v. Faulkner, 1 
Yern. 452. 

The court cannot make an order to examine a 
plaintiff de bene esse, saving just exceptions, 
though the}" wdll make such order to examine a 
defendant ; but the defendant ought to have 
demurred to such immaterial plaintiff ; if a. 
corporation w'oiild make use of one of their owur 
members as a witness, they must disfranchise 

him. Colchester Coiporatlon v. , 1 P. W. 

595. 

iii. Order foi\ 

ETow Obtained.] — If the witness is proposed 
to be examined with a view" to reading his testi- 
mony in a suit in chancery the order for his [' 

examination maj" be obtained on motion in that 
suit and affidavit ; but if his testimony is wnintcd 
in an action at law", a bill must first be filed for ■ o 

his examination de bene esse, with the proper 
affidavits annexed ; and an application is then 
made to the court by motion, for the order 
w"antcd ; also the order may be obtained before 
appearance, after defendant has ]')eeii served 
with a subpeena. Wilson v. Wilson, Xewl. Pr. 286. 

After commission to examine abroad w’as sent, J 

witness, before commission had reached its desti- 
nation, returned to England, and motion made 
to examine him de bene esse, but refused ; and 
held that bill must be amended. Atkins v. 

Palmer, 5 Madd. 19. ^ 

After publication, decree, and an issue directed, 
a witness, whose testimony wras wain ted on the 
trial of the issue, being examined de bene esse ; * 

by order obtained on petition in the cause : — ■ 

Held, irregularly examined, and that a bill | 

should have been filed for his examination de ^ 

bene esse. Stratford v. Aldbormajli (^Lord), 2 ‘ 

Moll. 826. , = 
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Iliilc for examination of witnesses de bene 
esse, dispensed with on account of parties living 
in 'Virginia. Fitzlmgh v. Lee, Ambl. 65, 

Order of Course,] — Motion of course to examine 
de bene esse a witness above seventy or in a 
dangerous state, or the only witness. TomUns 
V. IlarrisoH, 6 Madd. B15. 

Where witness is above seventy years old it is ' 
motion of course to examine de bene esse, even 
before appearance, and it is no objection that 
reference of ])ill for impertinence is pending. 
Pnchinl Y. Gee, 5 Madd. 364. 

There arc certain cases in which the order for 
an examination de bene esse is made of course, 
as on the ground of age. Rowe v. -- — , 13 Ves. 
261. 

The fact of a person being in the seventieth 
year of his age, and in an infirm state of health, 
is not sufficient to sustain an ex parte order for 
his examination de bene esse. JSPKenna v. ! 
JEi'eritt^ 2 Beav. 188 ; 9 L, J., Ch. 98 ; 3 Jur. , 

1166. I 

But a motion to discharge siieli an order, which j 
bad been obtained ex parte, on the ground that 
the witness was about to quit the hiiigdom, with 
the ex]>cctation of being absent for seven years, 
was refused. Ih. 

An order for liberty to examine a witness de 
bene esse will be made without notice, where 
the witness is of advanced age. Seott v. Seotf, 
9 Ir. Eq. K. 261. 

An ex parte order for the examination de bene 
esse of a witness about to go abroad is regular. 
J/LMi Y. G. W.Rd/., 1 Hare, 328; 11 L. J., 
Ch. 283 ; 6 Jur. 454. 

A motion to suppress depositions taken under 
an order for the examination of a witness dc 
bene esse, not asking to discharge that order, 
is not supported by shewing circumstances from 
which it would merely appear that the order 
was irregular ; for the court will assume, for 
pur]_)Ose of the motion, that the order was regu- 
lar. lA 

When Notice necessary.] — Motion to examine 
witnesses de bene esse, except in certain cases, 
as upon the ground of age, requires notice. 
The affidavit must be, either that the witness is 
of the age of seventy, or the onlj'^ witness to the 
particular fact, or if upon the ground of health 
in a dangerous state. Rellamij v. Jonea, S Ves. 

31 ; 6 K. B. 205. Or is going abroad. Shelley 
Y. — , 13 Ves. 56. 

An application for an order to examine a wit- 
ness de bene esse, on the ground that he is the 
only witness to a material fact, ought to be made 
u})ori notice and not ex parte. 2Ioj)e v. Hojfe, 
3 Beav. 3T7 ; 10 L. J., Ch. 70 ; 4 Jur. 1124. 

Special Terms.] — Terms imposed on the plain- 
tiff in an ivssiie with regard to the examination 
de bene, esse of an aged witness, where the plain- 
tiff had failed in trying the issue at the time 
directed by the court. Reeve v. JRodson, 10 Hare 
(App.) xvii, xxiv; 17 Jur. 341. 

Party as Witness.] -—Where an order was 
sought for the examination of the plaintiff as a 
witness on his own behalf, on the ground that 
he was about to go abroad, the court, besides 
requiring him to give security for costs, and 
imposing other special terms, required a further 
affidavit, shewing that the application was made 
bona fide. Flsoher v. Hahn, 13 G. B. (N.S.) 659 ; 

32 L. J., C. P, 209 ; 11 W. R. 342. 


Affidavit in Support. ] — The affidavit in support 
of the application ought to sliew the facts on 
which it is proposed to examine the witness- 
Hope V. Hope, 3 Beav. 317 ; 10 L. J., Ch. 70;. 
4 Jur. 1124." 

An affidavit in support of such an application 
on belief only, that the witness is the^ sole wit- 
ness to a ]>articular fact, is not sufficient ; it 
ought to state the reasons for such belief. Ih, 

Place of residence and description of witness- 
whom it is sought to have examined dc bene 
esse, must be given in the affidavit. O' Farrell 
v. a Farrell, 2 Moll. 364. 

Where it appeared u])on affidavit that a 
material witness was going abroad, an oixler 
was made upon motion that the defendant 
should be at liberty to examine him de bene 
esse ; and it was held not to be necessary that 
the affidavits should disclose the points to which 
it was proposed to examine the witness, or that 
he was the only witness who could give evidence 
on the points. Grove v. Young, 3 I)e G. k. Srn. 
397 ; 13 Jur. 847. 

Before whom.] — On an application to have ir- 
witness, within the jurisdiction of the court, 
examined on interrogatories, the name of the 
person before whom the examination is to take, 
place must be mentioned, before the rule nisi 
will be granted. Doe d. Thorn v. PhiWips, 1 
D. P. G. 56. 

On Certificate of Master.] — If on reference in. 
' bankruptcy to master, he finds examination of 
v-fitnesses necessary, he must certify accordingly 
to court, who will make the order. Amn,, 4= 
Madd. 379. 

After a decree, if ^.the master sees cause for a 
commission to examine witnesses in the country, 
he certifies that it is necessary, and the deposi- 
tions, when returned, are filed by the six clerks^ 
I but depositions taken before the masters are kept 
I in their offices. ParJiUmn v. Ingrain, 3 Ves. 607. 

I The decrees in the exchequer always express- 
that the officer is to be armed with a commis- 
sion to examine witnesses, and power to direct 
the same to the country : so formerly in chancery- 

n. 

On a motion for a commission to take- 
defendant’s examination, the time is left to the- 
master, not limited by the order. Hairhy v- 
Emmet, 5 Ves. 683. 

It is now the jmacticc in chancery to insert 
direction in decree, that master is at liberty to- 
examine witnesses, but master may certify that 
a commission is necessary, which then issues of 
course. Sundford v. Biddulpli, 9 Ves. 36. 

A commission for the examination of witnesses,, 
to falsify an examination of a party before a 
master, cannot be had without the usual certifi- 
cate from the master, of the necessity of such a. 
commission. Bearcroft v. Berlieley, 2 Cox, 108. 

Whether, upon an application t’o the master 
for his certificate of the necessity of a commis- 
sion to examine witnesses, it is nccessaiy to 
produce before him the interrogatories upon 
which it is intended to examine the -witnesses, 
quaere. The practice in the masters’ offices in 
this respect differs. XeUon {Earl) v. Brklport 
(^Lord), 7 Beav. 195. 

The proper form for objecting to a master’s, 
certificate, approving of a commission for the. 
examination of witnesses, and the order made 
thereon. Jones v. Creswich, 15 L. J., Ch. 342 ; 
10 Jur 404. 
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examination in chief to be proved before publica- 
tiori of the depositions de bene esse. Frerev. 

ill examination of 19 \ es. 319. , . - ■, • i + 

e master, cannot in Witnesses being old and infirm, and resident 
ioiiied. f land el v. out of the jurisdiction, the court, in a suit to 
. P. C,' 812 : r> Jiir. perpetuate testimoii}^ before appearance of some 
of the parties, made an order for their exaniina- 
ina an onler of a tion do bone esse Cam^holl v 11 

r the master of the Jnv. (3s".s.) 922 ; 13 L. 1. 3:>6 ; 14 . E. 4i). 

,ie ioiried or declara- ^ t. 

icn obtained on ills After Verdict.]— Order after verdict upon an 
n affidavit that he issue to examine de bene esse a- witness above 
ait to sail to Stettin, seventy, suggesting an intent to move foi a new 
resent at tlie trial, trial. U \es, 573. 

14; 3 0. L. 11.925; ^ ^ ^ 

After Adjournment.] — Leave given to examine 

s plaintiff rejoining witness after adjournment of cause. Banli v. 
: contempt, plaintiffi I Far^iies^ Ambl. 145. 

!iie esse. (Jomny\^,\ ^ „ . . , i 

' After Hearing.] — Exainmatinn had after hear- 

obtained order to ing. TlivocUmortony. Crontivpll,^rciih..%o T okoJi 
before conmiissioii Xheuiuff, j[h.\ Loioxx. C liJ'tou^ Fh. 192 , 
d. and defemiants Cary, 37.' But <iu;ere, as to the authority of 
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V. PuUicufioii and U.ut of FepOKitlom, 

For Comparison with Evidence in Chief.] — 
Court refused to publish depositions de bene 
esse, in order to compare them with the deposi- 
tions in the same cause taken on an examination 
in chief. Caim v. Cann^ 1 P. W. 567. 
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the witness be at the hearing of the cause, in - 
capa])le of ))eing re-examined. Weguelin v. 
WcgiielUi^ 2 Curt. 2():b 

Where Witness might have been Examined.] 
— Idle general rule is, that depositions taken cle 
bene esse are not to be published in cases where 
the witxiess might have been, and was not, 
examined in the usual way ; the proper period 
for such examination being between the time 
when the case is at issue and when publication 
passes. But the rule is liable to exception in a 
special case. Barti<ailar eases stated. Forsyth 
V. FllJce, 2 Mac. ik G, 209 ; 2 Hall & Tw. 424 ; 
19 L. J., Ch. 334. Beversing 7 Hare, 290. 

Ihildieution of depositions taken de bene esse, 
refused after one trial had, on which some of the 
persons who had been examined de bene esse, 
and who had since died, were examined, and the 
others might have been examined viva. voce. 
FiUjmtrich v. )Vfhh, 2 Moll. 313. 

Application.] — An application lo read the 
deposition of a witiiess on the trial of an issue at 
law, ilirected by the Court of Chancery, on the 
ground of the witness beingso aged and intinn 
as to be iiiiabie to attend in person, must be 
made to the judge at the trial, and not to the 
court which directs the issue. Jcutes v. Jones. 1 
■ ■Cox, 184. 

Objection.] — It is too late, at the bearing of 
the cause, to object to depositions taken de liene 
. esse, as irregular. The court should have been 
moved to discharge the order for publication. 
My (Fean) v. Wanru, 2 Atk. ISO. 

A deposition de Ixme esse having been read at 
the hearing of a cause, it is of course, if any 
issue is directed, to order it to be read on the 
trial, notwithstanding an irregularity in the 
examination, which might have been eifectually 
taken at the hearing. Whether the court will 
suppress a deposition taken before commissioners, 
. of whom one is attorney in a cause in Scotland 
between the same pai'ties on the same question, 
. qumre. Gordon v. Gordon^ 1 Swanst. 16G ; 1 "Wils. 
165. 

In Suit to Perpetuate.] — In a suit to per- 
petuate the testimony of witnesses, liberty’" given 
to the plaintift' lUJdcr the 13 Geo. 8, c, 9, to 
pass pixblieations of depositions of witxiesses 
. examined de bene e.sse in the cause. Sealhnt 
V, M'Coy, FI. & K, 300. 

In Other Court.] — Mliere a bill was tiled in 
the Court of Chancery impeaching a will, and a 
suit to recall the probate had been instituted in 
the Prerogative Court, and a witness, who was 
, examined de bene esse in the chancery suit, died 
..after having been examined, the court will not 
permit his depositions to be published for the 
purpose of using them in a suit in the Ecclesias- 
tical Court, issue not having been joined in the 
suit in chancery, and publication, therefore, not 
having passed in such suit. SheicoU v. Hilliard^ 
9 Ir. Eq. R. 409. 

Lost Commission.] — Commission cle bene esse 
lost on return ; witness being dead, paper draft 
sealed ordered to be sent up uno])ened, and 
ingrossed by six clerks, and used as original 
depositions. Jones v, FonitJwrue, Dick. 3,52. 

Other Cases.] — Evidence of reputation of 
exemption of a district from tithe read de bene 
esse. Fomisvn v. Flsley^ M‘CleL & Y. 24, 


Witnesses under Commission, 996 

Witnesses examined de bene esse in Sweden ; 
council of ISwedeji refused to let a commission be 
executed for examining them in chief : the de]) 0 - 
sitions de bene esse may b(i ren<L Gnsson v. 
Wordsworth . Auibl. 108 : 2 A'cs. 326, 330. 

Tlie evidetice uf a clerk tu a cummission to 
examine witnesses in a, suit, and wlio has been 
examined de bene esse, will bo admitted on 
behalf of the })laiuti-if, saving jnst cxeeptiuns. 
Zo?'d V. Coir in, 4 R. 465. 

Depositions of witnesses taken de bene esse in 
1711, and not having [)as^C(l till 1743, under the 
circumstances, the (lepositions were ordered to 
be published, but without prejudice. Ifomilton 
{Fuhe') V. Meynal, Dick, 788 ; 2 Yes. 497, 

■fo. Examination Pro Interesse Sno. 

When Ordered.] — Oixlers made that a mort- 
gagee and a person claiming property in goods 
sequestered might be exami.ned pro interesse suo 
before the dcpntv remembrancer. v. 

Poods, 1 Fowl. ‘'Ex. Vr, 192, 193; J/artin v. 
WiWs, JJl, 181. 

Court will order i')erson to be examined pro 
interesse suo against receiver, as v'ell as against 
sequestrator. Gonnne v. "liEs-t, Dick. 472. 

A party claiming to have a mortgage on an 
estate prior to plaintiif’s right, was ordered to 
come ill and be examined ]>ro interesse suo ; and 
on his neglecting to put in his examination, an 
order w'as made on him to do so, and to procure 
a report in a fortnight. On the report being 
made, his claim wms allowed, and costs given 
him. Cooper v. Thornton, Dick. 72. P., 

Bowles V. Parsons, Dick. 142. 

A prior mortgagee cauriot obtain an examina- 
tion pro interesse suo in the matter of a petition 
under which a [)nisne mortgagee has obtained a 
receiver. Allen v. Coltlnind, 2 Hog. 241». 

Yo examination pro interesse suo, before the 
sequestrators, have made a return . Pelkani {Lord} 
V. Xcweastle {Luke), 3 Swanst. 290. 

Where the goods of a third person are seized 
by sequestrators, an oi’der to examine pro interesse 
suo will be made : and, if the goods taken are 
found to belong to the party so applying, a 
reference to ascertain his (lamages will be 
granted. Copeland' v. Jlape, 2 Ball A B. 60. 

When Necessary.] — Tenants dispossessed by 
injunction of lands held by lease from defendant, 
executed prior to the institution of the suit, in 
which they were not parties, on application to be 
restored to the possession, are not to be examined 
pro interesse suo ; such order set aside, and tlie 
plaintiS directed to proceed by ejectment to 
recover the lands. Order to examine pro interesse 
suo, only made to ascertain priority of incum- 
brances, or where an interest is claimed in estate 
in possession of receivers err sequestrators. Dunne 
V. FarreU, 1 Ball A B. 122. 

Upon sequestration, mortgagee must come in 
to be examined pro interesse suo. A}a)n., 6 Yes. 
288. And see Tatham v. Parker, 1 Bm. & G. 
506 ; 22 L. J., Ch. 903 ; 17 Jur. 929 ; 1 W. R. 491. 

A tithe owner is entitled, under 4 Geo. 4, c. 99, 
to one year’s arrear of tithe, out of a distress for 
rent, and is not com})elle(l to apply to bo examined 
pro interesse suo, when the amount is small. 
Ilawhes v. Snuth.Siin. A Sc. 320. 

It is contempt to disturb sequestrators in pos- 
session. If secpiest ration is executed, a judgment 
creditor, though prior, can only claim to be 
examined pro interesse suo ; if not executedj he 
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Letters of Eeq[iiest,] — An order for letters 

of re(ine,st to issue to a foreign court under 
Ord. XX.XVIL r. (>A, can only be made where 
i b is sought to examine witnesses under the order, 
and the court iias no iurisdiction to make such 
an order when production of documents is alone 
asked for. Cape Copper (h. v, Comptolr (VEs- 
rooipte, 38 W. Ik 733 — 0, A. 

An examination of witnesses abroad before a 
special examiner, ordered under Ord. XXXVII., 
r. 5, is not an ordinary commission so as to 
prevent the issuing of letters of request in addition 
thereto, under Ord. XXXVII. r. Ga, Mamii and, 
Harry v. Compfoir d^ Eacompfe^ 38 W. E. 385. 
But see preceding case. 

The court ought not, in the exercise of its 
discretion, to order the issue of letters of request 
to a foreign tribunal to take evidence abroad for 
the purpose of a tiial, unless the evidence sought 
to be obtained is directly material to the question 
to bo tried. It is not sufficient that it may 
possibly be of use on some collateral matter to 
corroborate other evidence. Ehrmann v. Ehr- 
mann, 35 L. J., Oil, 745 ; fl81)3] 2 Ch. (ill ; 75 
L. T, 37 ; 45 W. R. 149— Cl A. 

Hostile Judge.] — Upon an application 

for a commission to issue directed to the judges 
of a foreign court, to examine witnesses on the 
part of a defendant ; it appeared that the action 
%vas brought in forma pauperis to recover the 
value of certain shares and coupons, and it was 
objected by the jjlaintiiT’s attoimey, that she had 
already been intenngated by one of the judges 
(whose name appeared in the commission) in tlie 
course of proceedings taken against her abroad, 
respecting the shares and coupons : and it was 
stated that this judge had put questions to her 
suggesting that she had been guilty of fraud ; 
that he had threatened her with imprisonment, 
and refused to hear evidence on her behalf : and 
it was requested, that even if the commission 
was allowed, she might be at liberty to exhibit 
cross interrogatories to the witnesses for the 
defence : — Held, that the commission might issue, 
the name of the judge complained of to be 
omitted from it, and the foreign court to be 
requested not to allow him to take part in the 
examiuatioii ; the plaintiff to be at liberty to 
cross-examine on interrogatories, if the foreign 
court would allow such interrogatories to be 
used. Valentin, v. ITall, 35 L. J., Q. B. 121 ; 14 
W. 11. 30(b 

British Minister.] — A plaiiitilf was 

desirous of ci'oss-cxainiiuiig some of the defen- 
dant’s witnesses who were attached to the British 
embassy at Teheran, in Persia, one of them being 
the minister’s personal attendant. The coin*t, 
notwirhstanding the intimate relations between 
him and the witnesses, appointed the minister 
special exaiiiiuer. Ongley v. JHll, 22 W. B. 817. 

Interested Party.] — Depositioirs suppressed 
after publication, on the ground that one of the 
commissioners was the nephew and agent of the 
}daintifx. Olortifn (jLc/y7) v. Spencer, 6 Beav, 
135 ; 14 L. J., Ch. 1 : 9 Jur. 97. 

The fact of publication having passed, or 
the death of the witness, will not prevent the 
suppression of the depositions, when the com- 
missioner is disqualified by interest, provided 
the application be made within a reasonable 
time after the discovery of the objection, Ih, 

The selection of a commissioner to take evidence 


is vested in the discretion of the master, and 
the court will not vary his ap])oin1ment n])on. a 
charge that the commissioner is interested in the 
success of the plaintiff in consequence of his. 
friendship for the plaintiff’s solicifo]‘. tlie pay- 
ment of whose costs depended upitii his success; 
in the suit. Ofatonev. 0'{Unnor. Sa.u. A Sc. 429. 

The 105th General Order, in limiting the dis- 
cretion of the master, applies to eases whore an 
examination of witnesses is to be held in one^ 
place only. Ih. 

Special Examiaer.] — Where a defendant,, 
whose evidence it was desired to take, was resi- 
dent in Australia, and it was not known wliether 
in Melbourne or Adelaide, two examiners were 
appointed in each place, each with power to act 
in default of the first-named examiner being- 
capable ; ami libei’ty was, in the sanm order, 
reserved to the principal defendant in the cause 
to appoint some person in tiie colony to attend 
the taking of tiie examination on his })chaUh 
Croftn v. Middleton. 9 Hare (App.) Ixx., Ixxv. : 
17 Jur. 112 ; 1 W. ll. 1(>3. 

The practice of the court is to insert in the 
order for tlie examination of witnesses abroad, 
the names of the special examiners to examine 
such witnesses instead of issuing a commission. 
London Banh of Meu-ieo v. Mart, L. li. 3 Eq. 
467 ; 18 L. T. 553. 

Under the 15 13 Viet. c. 86, ss. 28, 31, and 

32, this court will not issue a commission to 
examine wirnessos orally, or upon interrogatories, 
out of the jurisdiction : but will appoint a special 
examiner for that purpose. Lawrence v. Maule.. 
3W. R. 534. 

A}q)omtmcnt of an examiner to take orally 
the eviilcnce of a witness residing out of tlie 
jurisdiction of the court:. Croftii v. Middleton, 
9 Hare (A]>p.) xviii. 

A special examiner ought only to be appointed 
after all persons interested in the a])poiiitment 
have been heard thereon. Smith, Knight if Co... 
In re. L. K. 8 Eq. 23 ; 17 W. R. 758. 

Where, tlierofore. a special examiner was. 
appoiiite<l to take the examination and cross- 
examination of witnesses in tiie winding-up of a 
company : — Held, that a })ersoii who had given 
evidence in opposition to a summons to place 
him on the list of contributories, and who had 
not consented to the appointment of the special 
examiner, could not be roi{uired to attend and be 
examined before him. Ih. 

A witness who has made an affidavit may be 
cross-examined cither before one of the examiners, 
of the court or a s[)ecial examiner, and in the 
case of a witne.ss abj-oad, the proper course is to 
apply for a special examiner. Edwards v. 
Spuhjht, 2 rJohn. & H. 617. 

An affidavit was matle by a, plaintitf residing 
out of the jurisdiotiori, and he received notice tes 
appear in London to be cross-examined thereon, 
but refused. An objection taken to its being 
received, was over]-uie<l, on the gi'caind that it 
was the duty of the < lef endaiits’ solicitor to have 
applied, either in chambers or in court, for the 
appointment of a special examiner, for the 
purpose of going over to Boulogne, to cross- 
examine the plaintiff, llawllngit v. Vlchhamy 
4 Jur. (N.S.) 990. 


A commissioner ordered to be examined to 
prove a deed, and an interrogatory to be added 


b. Examination of. 
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for the purpose. Claude t. Hartley^ 2 Fowl. 
Ex. Pr. 99. 

A coniniissioner may be examined without an 
order, but he must be examiiierl before any 
other witness. Ih. S. P., Jiriyht v. Woodward^ 
1 Yern. BdO. 

Under special circunjstaiices, the court will 
permit a commissioner to be examined, even after 
the commission has been opened, and the exaiiii- 
3iatioii ot winiesses proceeded with. Gruhh v. 
Gruhl, 1 Y. & J. m. 

c.' Pees. 

Action for.] — The court will restrain commis- 
sioners for examining witnesses from bringing an 
•action for their fees against a solicitor in the 
cause, and will refer it to the master to ascertain 
what is due to them. Blundell v. (iladnfoue^ 9 
^im. 4r>5 ; S L. J., Ch. 10!i ; 8 Jur. 418. 

Commissioners for the examination of wit- 
nesses restrained from prosecaiting an action at 
law for the recovery of their fees, and a reference 
made to the master to ascertain what was due to 
them. Aiithroue v. iJuuntotv Union, 8 IJeav. 48. 

iPrinciple of Payment.] — Commissionei’s for the 
‘examination of witnesses ought ]iot to be paid 
acconling to the luimber of office folios of the 
depositions, but accordijjg to the number of days 
'Oil which thev actually si L SniuU wAfficood, 17 
Coll. 58; 4 L. J., Ex. Eq. 1. 

In respect of what.] — Under particular circum- 
stances, the court allowed the commissioner a 
small fee for perusine the pleadinns. Howell v. 
Tyler, 2 Y. & C., C. C. 2S4 ; 12 L. J., Ch. 228 ; 7 Jur. 
525c 

The defendant assented to the appointment of 
the person nominated commissioner examiner by 
the plaiutiii'. He cross-examined one of the 
plaintiffs witnesses, but did not examine any 
witness on the direct : — Held, tliat he was bound 
to pay the costs and expenses incurred by reason 
of his cross-examination, viz, for the attendance 
of the commissioner during the time occupied by 
the cross-examination, and for itigrossing the 
depositions to cross interrogatories ; but not to 
contribute to the commissioners travelling ex- 
penses. Boyers v. Aylmer, 5 Ir. Eq. 1:1. 51(), 

Who Liable.] — By consent of plaintiff and 
defendant, a commission was issued to J. M. 
to examine witnesses resi<ling moic than thirty 
miles from Hubliii, and under it the plaintiff 
examined on the direct, and the defendant 
merely cross-examined. On a motion by J. M. 
against the defendant, for one-half of his fees and 
expenses as commissioner : — Held, that ho was to 
be cousidei’cd as having niulertaken, and been 
ap})olni:ed to tlie office, on tlie joint retainer of 
the parties, and his motion was granted with 
costs. The question, who is iinmediateh' liable 
to pay the commissioner, has nothing to do 
with the question as to the costs in tlie cause to : 
be decided at the hearing. 2lihter v. Josepli, 5 Ir. 
Eq. E. 214. " ; 

A commission for the examination of witnesses i 
being issued, witnesses were examined under it, 
both by the ]>laintiff and the defendant. The ■ 
court held, that the defendant was liable to pay ; 
his pro})ortion of the expenses of the execution of i 
the commission. Grove v. Younq, 20 L. J., Ch. 
X67; 15 Jur. 97. ' ' ^ . 

On a petition by the Commissioner appointed • 
to examine witnesses in the cause, tlie solicitor ■ 


for the defendants was ordered to pay the com- 
missioner’s expenses in attending the commission 
and the costs of his petition, although he had 
given no personal guarantee for the payment of 
such expenses. JParsons v. Benu, 19 L. J., Ch. 
264. Affirmed — L. G. 

Amount of.] — The sum of 21, 2s. a day, which a 
special examiner is entitled to receive for his 
expenses, is a fixed sum payable in every case, 
without reference to the amount of expenses 
actually incurred by him, and does not in clinic 
the expense of hiring a room for the pmrpose of 
the examination, flxk/ht v. Larmuth, L. B. 10 
Eq. 1 39 ; 22 L. T. 908 ; ‘ 18 W. 11. 1 103. 

Special examiners -are entitled to a fee of five 
guineas a day only, and, semble, their clerks are 
entitled to five shillings per diem. No extra fee 
is payable for an extended sitting during a day, 
nor for the preliminary labour of reatling the 
papers. Payne v. Little, 21 Beav. 65. 

Lien.] — Commissioners for the examination of 
witnesses have a lien on the depositions for their 
fees, and will not be compelled to return them 
until they have received jiaymont. Peters v. 
Beer, 14 ‘Beav, 101 ; 20 L. J., Ch. 424 ; 15 Jur. 
1024. 

A barrivster has a lien for fees on a commission. 
Smith V. Ilallen, 2 F. & F. 678. 

The court will compel a commissioner examiner 
to deliver, for the pui’poses of the suit, the docu- 
ments lodged with him for the examination of 
witnesses, though he has not been paid his fees 
or expenses, the solicitor undertaking to return 
them to the examiner after the termination of 
the suit. Lucan (^Lordl) v. OAIalley,^^) Ir, Eq. E. 
386. 

Duty of Commissioner.] — The commissioner 
examiner may before accepting the office stipulate 
for the security or the payment of his fees and 
expenses ; but if he accepts the office, he cannot 
' stop in the execution of his duty, or refuse to 
examine witnesses until Ids fees are paid or 
secured. His duty is to examine all witnesses 
tendered to him unconditionally. Doherty v. 
Doherty, S Ir. Eq. E. 379, 

d. Misconduct. 

Commissioners to be examined, on occasions of 
partiality and malpractice. Morijan v. Boivdler. 
Toth. 40‘. 

Commissioners, on affidavits of the facts, were 
attached for refusing to examine a witness 
because he was illiterate, and the witness was 
afterwards ordeied to be examined by an 
examiner. Belllcy v. Belllcy, How. Pr. Ex. 
Ireland, 593. 

Semble, that on complaint of an irregular 
examination, an examiuci* has been or(icred 
to answer jicrsonal interrogatories, and not 
admitted to have a co])y of them. Ilf. 

Defendant’s commissioners met at the time 
and place appointed, but refused to act in the 
execution of the commission ; upon affidavit of 
which, the court ordered defendant to name oilier 
commissioners. The court doubted whether an 
attachment lay against defendant’s commis- 
sioners. V. FoHeseue, Hardr. 170. 

Depositions suppressed for misbehaviour in the 
commissioners, and a new commission, directed 
to other commissioners, ordered, to issue. Dedore 
V. Day, 2. Fowl. Ex, IT. 158. 
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Borne of tlio commissioners ccttified partiality 
ill one of the otliers. Motion for a commission 
to examine in whom the misdemeanour was, 
denied ; for such collateral certificates are not 
require! I of the commissioners ; but let them 
certify the matters committed to their charge, 
and, if there be misdemeanour, let the party 
^Yrouged make affidavit thereof, and take out his 
attaciimeut. Anun.^ Cary, 48. 

A witness examined at a commission swears 
reflecting woi'ds, yet lie ought not to pay costs, 
it being the commissioner’s fault to take down 
such dcpositioiis. A mm., 2 1\ \Y. 406. 

e. Oath and Qualifying*. 

In General. ] — AVhere a commission issues for 
the examination of witnesses in a foreign country, 
the oath of the commissioners may, under special 
circumstances, be dispensed with. Bocltni or 
Balm Y. 2rdlM(hu\ 10 C. B. 898 ; 20 L. J., 0. V. 
172. 8. P., Clay t. Sternmo)?, 5 N. & M. 818 ; 

3 A. & K. 807 ; i H. ck W. 409 ; 4 L. J., Iv. B. 212. 

By the law of Denmark none but burgomasters 
have power to administer oaths ; and the mode 
of administering an oath to a witness is by causing 
him to hold up three fingers of his right hand, 
and declare that he will speak the truth. A com- 
mission having failed for want of the observance 
of these formalities, the court, on payment of 
all costs, allowed a second commission to go, 
addressed to burgomasters. Ib. 

The 4 Qco. 4, c. 61, s. 48, applies as well whei'C 
the witnesses are resident abroad, as where they 
reside within tlic iuriscliction of the coiu’t, and 
therefore the court will not make an order that 
a commission shall issue to take the examination 
of witnesses resident abroad, with a direction that 
the examiner shall not be required to rpialify as 
directed by that act : }>ut where the parties will 
not consent tliat sneh a commission shall issue, 
the court will direct publication to be I'cspited. 
jy Alton Y- Trlmleston (^Lo?‘d), PL ck K. 668. 

Commissioaers, to take the examination of 
witnesses abi’oad, most qualify under 4 Geo. 4, 
c. 51, s. 48. Htujfjimi v. Mojfctt, TT. -X K. 621. 

In the Exchequer, commissioners appointed to 
examine witnesses, in aid of the master, after a 
decree. ai*e not sworn to secrecY. Jlull v. CJce, 
2 Y, cSi'Coll. 725 ; i Jar. 918. 

Single Commissioner.] — ‘When a single com- 
missioner is appointed to take evidence n]>road, 
the commissimi should authorise him to administer 
the oath to himself. Wilson v. Br Conlon. 58 
L. J., Ch. 248 : 22 Ch. D. 841 ; 48 L. T. 514 : 81 
W. II. 839. 

0. Fojkm of Commission. 

Form.] — The court will not, without special 
grounds, depart from the ordinary form of a 
commission for tlie examination of witnesses 
under 1 Will. 4, c. 22, FoUett v. Belany^ 7 C. B. 
775. 

And sec SplIIer v. Paris Shatina Jlinh Ch., 27 
W.E. 225; ante, col. 985. 

Ifames of Commissioners.] — The order of a 
judge for issuing a commission to examine wit- 
nesses in places out of the jurisdiction of the 
court, neal not contain the names of the com- 
missioners. XiGlwl v. Allmn, U Q. B. 1006 ; 17 
L. J., Q, B. 855 ; 12 Jur. 598. 

The names of such commissioners, as the parties 
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agree upon, mnv bc^ inscric'd in tlie commission. 

Ik 

The commission need not be tested iii term. 

Ik 

On an application to 1 lavc a witness, within the 
jurisdiction of the court, examined on inttoTo- 
gatories, the name of the. person bcforii wliom 
the examination is to take place must he men- 
tioned, Bond. Thorn v. PhiUij}.s, 1 I). P. (J. 56; 

Place, Time, and Manner.] — ^^Yhere a com- 
mission issues for the examination of witnesses^ 
abroad, the place of examination must 1)0 speei tied 
in the ride or order authorising the commission, 
or in some subsequent rule or order. GrerUle v. 
SUth, 11 Q. P>. 997 : 17 L. J.. Q. B. 14 ; 12 Jur. 
49. 

Examinations taken under such commission are 
inadmissible if riic order is pro<luced, omittirigto 
specify the place, though the commission itself, 
under the seal of the court, coutaiiis all necessary 
particulars. Ih. 

When a commission issued under a judge’s, 
order, which neitlier named the coininissio'ner& 
nor the time, })laee. nor manner of examination, 
the court set asiile a verdict which liad been 
influenced by the evidence so obtained, Ftcin-\ 
kellcr V. Xeirton, 1 Bcott (x.ii.) 148. 

But the omission in the order of a judge for 
issuing a commission to examine witnesses abroad, 
and in the commission itself, to specify the time 
and place of examination, is at most only an 
irregularitv. Ilonlins v. Baldwin, 16 Q. B. 875 ; 
2 L.'M. kl\ 250 ; 20 L. J.. Q. B. 198 ; 15 Jiirb 
■ 749. , 

A judge ordered a commission to issue for the 
examination of witnesses vivtl voce at Newfoimd'- 
land, returnable on a certain day. The commis- 
sion commanded the commissioners to summon 
the witnesses at a certain day and place to be 
appointed by tliom for that purpose in ISTewfound- 
land, and then and there examine tliem apart on 
I their oath viva voce, and reduce the examination 
into writing ; and directed them to send the same 
on or before the return-day of the commission, 
closed up umlcr their seals, together with the conir 
mission. At the trial a clerk from the master’^ 
office produced a packet of papers which lie had 
received sealed u}) from a person who brought it 
to the office, but whom ho di({ not know. The 
commission produced was identified as that issued 
under the order; and it was proved that the 
papers professing to be the return wore in the 
haiuhvrit.iiig of the commissioners. The de])Osi“ 
tions purported to contain separate exainiiiations : 
— Held, first, that the place, the time, aiul the 
maimer of examining witnesses were regularly 
provided for bv the onler and commission. Plnik 
V. mndcrsonAl Q. B. 1015 : 17 L. J.. Q. B. 209 ; 
12 Jur. 778. 

Held, secondly, tliat it was to be presumed that 
the witnesses were examined apart. Ib. 

Held, thirdly, that there was sufticient proof 
of the due return of the commission. Ib. 

A strict and literal compliance with the direc- 
tions in an order for a commission, under 1 Will. 4, 
c. 22, s. 4, for the examination of witnesses, 
abroad is unnccessarv. JTodqes v. Cobb. 8 B. <S: B* 
588 ; 86 L. J., Q. B. 265 ; h. IL 2 Q. B' (552 ; 16 
L. T. 792 ; 15 W. R. 1088. 

An order for a commission to examine witnesses- 
upon iiiteiTogatories in the United States directed 
that the interrogatories should be exhibited to 
the witness, in the city of S., in the state of Biew 
York, and that the commission sliould be returned 
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in Engiand on or before 1 Jlarch, 1848 : — Held, 
that the order was siillieiently specific as to the 
place and time of exccuticm of the commission. 
JB'ulham v. Mertr.s\ 0 W. R. 51)7. 

Hame of Befenclant.] — Where a coiTimission 
for the examination of witnesses in Australia 
omitted tbe name of the defendant, but no appli- 
cation Inul been made to set aside or amend the 
commission : — Held, that it was too late to object 
at the trial that this defect rendered depositions 
talcen under t he commission inadmissible. Hodges 
T. 0)1)1), supra. 

Pleadings.] — A commission, to examine wit- 
nesses, awarded to the judges of one of the 
supremo courts of India, under IH Geo. 8, c. 63, 
s. 44, ought to recite the pleadings at length. 
Murray Lairford, 7 Sim. 181). 

7. Compelling Attendance of Witnesses. 

Subpoena.] — A witness required to attend 
before an examiner under Ord. XXXVII. r. 20, 
is not bound to attend unless serve<l with a 
subpmna. Stuart y. Jiallils Co„ 58 L. J.. Ch, 
791 ; 50 L. T. 471) ; 82 W. R. 676. 

Commissioner’s summons for attendance of 
witness, not sutticient ; he must be served with 
subpoena. Wardle v. Bent, Dick. 884. 

If a witness, who has been duly served Avith 
a subpmna to attend to give evidence before 
commissioners in the country, neglects to do so, 
the court will order him to attend before the 
examiner in London to be examined, but will 
not give costs against him. Pejiper y. Pepper, 
4 L. J. (o.s.) Ch. 218. 

Witness resident in Scotland.] — In a 

suit to perpetuate testimony, an order has been 
made appointing a special examiner to take 
evidence in Scotland. The plaintiff issued a 
subprjena duces tecum, directed to certain 
persons resident in Scotland, requiring them to 
appear in Rolls Yard, before one of the examiners, 
and there produce certain deeds and documents. 
An appheation was then made, under 22 Yict. 
c. 80, to the Court of Session in Scotland, for an. 
order <lirecting the same persons to appear before 
the special examiner in Scotland, and produce 
the deeds and documents. The principal defen- 
dant Thereupon gave notice of his intention to 
move to discharge the Avrit, and tlie application 
in Scotland Avas ordered to stand over until after 
such motion had been disposed of : — Held, that 
the motion must be dismissed, inasmuch as the 
writ might be of some force and use if the 
persons to AAdiom it Avas directed should come 
into England : Imt the order Avas expressly not 
to prejudice, affect, or interfere with any order 
AAkich the Court of Session might think fit to 
make upon the application pending before it. 
Camphell v. Att.-Gen.. 8G L. J.. Ch. 600; 15 
W, il. 915. 

Under 6 & 7 Viet. c. 82, s. 5 — Scotch Commis- 
sion.] — The court will only grant a rule nisi in 
the first instance to compel the attendance of a 
witness or the production, of documents under a 
commission from the Scotch courts, under this 
enactment. Kay v. Gennell, 2 D. A L. 21 ; 18 
L. J., Q. B. 208. ‘ 

A rule or order for compelling the attendance 
of Avitnesses under the above statute, is not in 
the nature of a subpeeua, but is a rule to shew 
cause. Petj. v. Aleu'a)ideT, 8 Jiir. 880. 


Order for Production of Documents in 

Hands of Third Persons.] — An order was made, 
by consent of the parties in an action pending 
ill Scotland for certain persons who were not 
parties to the litigation to attend before a com- 
niissxoner in England and produce cei’tain 
documents ref ericd to in the order. Those persons 
haAdng failed to attend before the commissioner, 
an order for their attendance was made under 
s. 5 of 6 & 7 YGct. c. 82 Held, that there was 
no jurisdiction given by the section to make such 
an order, inasmuch as it Avas not an order for 
the examination of persons as witnesses and for 
the production of documents by them as ancillary 
to the examination, but Avas an order for dis- 
coveiy and production of documents before the 
trial by third persons Avho Avere not parties to 
and had no interest in the action. Buralianl v. 
Miu^a^rlmie, 60 L. J., Q. B. 587 ; [1891] 2 Q. B. 
241 ; 65 L. T. 282 ; 89 W. R. 694 ; 7 Asp. M. C. 
98— C. A. 

Kew Summons — ^Witness partially examined.] 
-—Where a Avitiiess who had been partially 
examined did not attend on the day to AAdiich 
the examination had been adjourned, and no 
fresh adjournment AAms made, a new summons 
was necessary to compel his attendance for the 
purpose of completing the examination. Laivson 
V. Stoddart, 3 X. R. 241 ; 10 Jur. (N.S.) 83 , 

9 L. T. 569 ; 12 W. R. 286. 

8. Execution of Commission. 

At wkat Place.] — Commission granted to^ 
examine witnesses in an enemy’s country. CciMU 
Y. Shepherd, V2Ye&, KSD. 

A commission to take an answer of a person 
re.sident in a foreign country at war Avith us, 
must be executed in that A^ery country ; a com- 
mission to examine Avitnesses is executed at the 

nearest neutral point. v. Pamnoy, Ambl. 

62. 

An attachment being taken out against the 
defendant in Ireland, since he could not be 
examined in person to the contempt, a commis- 
sion Avas granted into Ireland to examine him. 
Anon., Mos. 85, 

Commission for examination of witnesses in 
the West Indies, and injunction to stay proceed- 
ings at law on a policy, granted, as the voyage 
was at and from Carthagena to Porto Bello, and 
the facts must necessarily arise in the West 
Indies. Chitty v. Selwyn, 2 Atk. 359. 

Commission to examine, &c., directed to Ben- 
coolen in India, notwithstanding 18 Geo. 3, 
c. 63, s. 44. Bashett v. Toosey, 6 Madd. 261. 

Where a .special examiner in the country, and 
the examiner, solicitor, and parties reside there, 
the court will order the examination and cross- 
examination of witnesses generally tliere, on the 
assumption that it shall apply to witnesses on 
both sides. Forsteds Trusts, l)t re, 2 W. R. 679. 

At what Time.] — Commission executed after 
four ill the afternoon : — Held, regular. Aloreton 
V. 2Ioreton, Dick, 21, 

As to the time AAdiich commissioners may be 
required to sit daily, quaere. Blundell v. Glad- 
stone, 9 Sim,. 455 ; 8 L. d., Ch. 109 ; 8 Jur, 413, 

A special commission was granted, to examine 
the quantity and value of certain ore, &:c. The 
six clerks appointed time and place ; per cur., 
the time and pkee are only for the first meeting 
of the commissioners ; but afteiwards they may 
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adjourn to another time or another place. 
ThornhroyffJi v. Balier^ 1 Ch. Ca, 283. 

Examination of Witness — Power of Commis- 
sioner.] — After a witness has been examined 
before an examiner of the court and his deposi- 
tions have been signed, the examiner has power 
to adjourn the examination, and the witness may 
be recalled and is bound to attend upon notice 
given to him that his attendance is required. 
^Iptropolitcin Mratriv LhjM and Power 

Co,^ In re, Offor, Px parte, St L. J., Gh. 253 ; 
51 T, 816. ‘ 

Commissioners under a commission to examine 
witnesses, may adjourn. Brown v. Vermnden, 

1 Ch. Ca. 282. 

Discretion of commissioners taking depositions, 
not to examine each witness to all the interroga- 
tories, and to 3 eject what is not evidence. 
Whiieloch v. Balwr, 13 Yes. 511 ; 9 R. R. 2l(>. 

Commissionci’s for examination of witnesses 
are to act impaitially, though to a certain extent 
they have under * their particular care the 
interest of the party appointing them. Camphell 
V. Samgal, 19 Yes. 553. 

The 'pmetiee in country causes is to feed 
the commissioners from time to time with 
interrogatories, as the witnesses can be pi‘e- 
sented, either for original oi- eross-examiiiation, 
until the commissioners find the supply is 
exhausted. The chancellor said the practice 
was formerly different, aiid, with I'cfci'ence to 
the general pi'aetice both as to commissioi3ers 
in the country and abroad, he should require 
the masters to certify the practice. But his 
lordship said, that in this country, wlicrc com- 
missions have been executed, amt even where 
no interrogatories have been exhibited, or are 
ready, the court has sometimes granted, and 
sometimes refused, a new co3nmissioii, at the 
instance of such a defendant not having 
interrogatories j-eady, making it a subject of 
discretion in each particular case ; but this ' 
discretion ought to be exercised with a very ' 
deliberate attention to circumstances ; and the 
course is, not to suppiess the deposit ioiis under 
the first commission, but (if necessary, and a 
regular account given) to grant tlcfendant a 
new commission. Ih. 

Until the time for closing the evidence in a 
suit has expired, the examiner may not inject 
the evidence of any witness teiideind for 
examination by either party, notwithstanding 
that such party may have stated that he has no 
more witnesses to produce, and the taking of 
evidence on the other side has Xieen }>rocecded 
with. Witness previously examined allowed to 
be recalled for further examination. Wood v. 
Seaeth, 3 Eq. Rep. 485 ; 24 T^. J., Ch. 392; 
3 W. R. 305. 

In an examination taken ex }iarte, the ex- 
aminer ought not to refuse to allow questions 
to be put, unless upon matters which would 
clearly and palpably not ho evidence. Snrr v. 
Wahiidet/, L. R. 2\Eq. 439; 14 L. T. 621 ; 14 
XY. K. 888. 

Bights of Parties.] — Witness examined 

on the defendant’s part, after the plaintiff’s com- 
missioners were gone away with the commission. 
Trevor v. Trevemmi, Toth. 189. 

On a bill for discovery, and a commission to 
examine foreign witnesses in aid of an action at 
law, a motion that the plaintiff might commu- 
nicate to the defendant the interrogatories 
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exhibited hj him, was refused, Bvfler v. 
BnlMey, 2 Swanst. 373. 

The common order, giving leave to examine a 
party, need not be served on the opposite party. 
In an exainination of witnesses before coinmis- 
sioners, a party is not bound to give a^ list rd’ tlie 
names of his ])roposed witnesses to the o])}>osite 
side. Smith v. Pineinnhe, 16 Sim. 197 ; 18 L. J., 
Ch. 211 ; 13 Jiir. 91, 158.' 

Priority of Witnesses.] — There is no 

general rule as to the order of priority in 
which witnesses are to be examined before an 
examiner ; but the examiner may exercise his 
discretion as to the most convenient order in 
which the examination of the witnesses may be 
taken. Stuart v. Balhiit Co., 53 L. J., Ch. 790. 

An application was made by a shareholder, 
under s. 35 of the Companies Act, 1862, for tlie 
rectification of the register of the company. 
When the application came on for hearing, the 
shareholder applied to have the witnesses who 
had made affidavits on behalf of the company 
cross-examined on their affidavits, and an order 
was mafle that the witnesses on both sides shoukl 
attend for cross-examination iiefore an examiner. 
On attending before the examiner the (piestioii 
was raised whether the shareholder's witnesses 
or the company’s witnesses ought to be cross- 
examined tirst ; — Held, that, under the circum- 
stances of the case, the shareholder’s witnesses 
should be cross-examined first. Dore Gallery, 
In. re, 62 L. T. 758 ; 38 W. R. 491, 

Interrogatories, Disallowance of.] — * 

When interrogatories are administered on a com- 
mission to be" executed in a country out of the 
jurisdiction of an English court, the court, in; 
its discretion, will disallow such interrogatories 
as may deter a witness from giving evidence 
before the commission, Stoehe v. Bllin, 42 L. J., 
Q. B. 241 ; L. R. 8 Q. B. 454 ; 29 L. T. 267 ; 22 
W. R. 17. 

After a commission has lieen granted under 
1 ^Yill. 4, c. 22, s. 4, the court will, before its 
execution, disallow any cross interrogatories 
which in their discretion they may think im- 
proper. Ih. 

The court will not restrain commissioners in 
their examinations, upon an allegation that the 
object of the examinations is to procure evidence 
against the parties examinee I, as to penalties 
iTicurrcd by gaming. Burl ton, Bx parte, 1 
Glyn. & J. 30. 

Verbal Questions.] — \Ylicn a commission, 
issued to take cvitlence abroad, authorises ques- 
tions beyond the written interrogatories, and. 
, the commissioners a})point attorneys to put such 
questions, the allowance of the expenses occa- 
sioned thereby is a matter for the discretion of 
the master. Potter v. Jianhin, 38 L. J., C. R. 
130 ; L. R. 4 C. B. 76 : 19 L. T. 383. 

In cases of great importance and intricacy, 
the master may allow the successful party the 
expenses of sending out an Englisli barrister on 
a commission to examine witnesses abroad, but 
as a general rule be would not be justified in 
so doii J g. Yglenias v. Moya I Bxeli a nge A mi ra nee 
Corporathyn, 39 L. J.. 0. 1\ 173 ; L R. 5 C. P. 
141 ; 22 L. T. 269 ; 18 ^Y. R. 381. 

A commission was sent out to Messina to take 
evidence at the instance of the ])laintiff ; the 
defendant did not join in it, but furnished written 
cross interrogatories to 1)0 administered to the 
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plaintiffs witnesses ; at. the execution of the 
eouiini-:sioii, the pla-intitT, who resuled at Messina, 
was not examined, and those witnesses wiio were 
calletl were cross-examined by the defendant’s 
agent ver})a]ly, and not from the written cross 
interrogatoi-ies ; the defendant did not object 
until the trial : — Held, first, that there was no 
irregularity in executing tlie eoinnilssion. GriU 
V. Oennutl Iron. Sornr Collier Co.., 35 1^. J., C. 1*. 
mi : lu. ll, 1 0. V. hdo ; 12 Jur. (n.s.) 721 ; 14 
L. T. 711 ; 14 W. R. 893. 

Held, secondly, tluit the objection was too late. 
Ih. 

All irregularity in the mode of taking the 
<lepositioris cannot be a ground for refusing to 
admit them at the trial, but can only be taken 
iidvantage of by applying to the court to suppress 
the depositions. Ih. 

An order for a joint commission to examine 
witnesses in Ireland, beside the provision for 
the delivery of interrogatories and cross-inter- 
rogatories by one party to the other, empowered 
the commissioners to put, or cause to lie })ut, 
additional questions when it should appear to 
them to be necessary and })ro[>er, such questions 
to be i)Ut down in wilting, and returned with 
the answers, together with the interrogatories 
aiul answers under the commission : — Held, that 
this power was not well exercised by the com- 
missioners allowing the agent for one of the 
parties to put additional (piestions subject to the 
objection raised by tlie other party. IVillinninon 
Y. Poi/e, 1 C. B. 404 ; 3 D. & L. 14 ; 14 L. J., G. lb 
172. * 

Answer tending to Criminate.] — Com- 
missioners have no right to ask questums, the 
answers to which may subject the witness to 
dine or other criminai punishment. Smith v. 
Jieadnell, 1 Camp. 30. 

Be bene esse.] — Examination of wit- 
nesses de bene esse is wilhin the 15 A 1(> Adct. 
<j. 80, s. 28. Cook V. Hall, i) Haro (App.) xx. ; 
.22 L. J., Ch. 12 ; 10 Jur. 1008 ; i W. R. 31. 

Witnesses to be examined de bene esse must ! 
in general, unless improper under the special 
eircnmstaiicGs of each case, be examined viva 
voce, in the manner directed by s. 28 of the 
15 & 10 Yict. c. 80. The evidence will there- 
fore necessarily be known to the opposite parties, 
but not published within the technical meaning 
-of the term. Ih. 

The examination of witnesses de bene esse is 
to be taken orally, according to tlie mode of 
examining witnesses prescribed by ss. 30. 31, 
and 32 of the statute 15 & 10 Yict. c. 80. Ih. 

Documentary Evidence.] — The court has no 
jurisdiction to control the discretion of a com- 
niissioner as to what documentary evidence he 
.shall requii’e to be produced to ])rove an act of 
bankruptcy. Groom. Ex parte., Cliamhera^ I/i, rc% 
4 Deac. &‘C. 040 ; 2 Mont. A Ayr. 143 ; 4 L. J., 
Bk. 22. 

Certificate not Taken up.] — Ydiere an 
examinei'‘'s certificate has not been taken up, 
its effect will not lie allowed to be stated in 
court. Stuart v. Balhi.s- Ch., 53 L. J., Ch. 700. 

Use of Eoreign Language.] — Court refused to 
permit depositions in French language to be 
delivered out for the purpose of being trans- 
]ate<!. Eanijn-ier Y. Tijnta, 7 Fes. 202. 


Under a commission for the examination of 
.F'rench witnesses who could not speak English, 
the depositions are not to be taken in. French, hut 
must be turned by the interpreter into English, 
and must be so taken down and returned. Ed’' 
more v. Andersoyi.) 2 Cox, 288 j 4 Bro. 0. 0. 90. 

Interpreter appointed on oath to ivitness. 
Smith v. JChlpatrieh^ Dick. 103. 

When a commission to take answer of a 
foreigner issues, a power to take it through 
an interpreter is virtually implied, if necessary, 
and if the commissioners certify that defendant 
was duly sworn to such answers in presence of 
commissioners, and it appear by affidavit of one 
of the commissioners that the interpreter was 
duly sworn, and that he believes defendant 
understood the contents of answer, it is suffi- 
ciently verified. Lowjhman v. Homes., 6 Price, 
108. 

Hostile Witness before Examiner.]— -There is 
no rule that a witness on his examination in 
chief before the examiner may not be treated as 
a hostile witness. Olilseii v. Terrero, 44 L. J., 

' Ch. 155 ; L. R. 10 Ch. 127 : 31 L. T. 811 ; 23 
Mb R. 195. 

An examiner has no discretion to allow a ' 
witness to be treated as hostile by the party 
calling him, but the court Inxs power to direct 
the examiner to do so. WrUjht v. Wilkin., 4 
Jur. (N.s.) 804 ; () W. R. 643. 

Under the 31st section of 15 & 16 Yict, c. 86, 
this court has no power to delegate to an 
examiner, whether general or special, the dis- 
cretion to treat witnesses on examinatioii in 
chief as adverse, and subject them to cross- 
examination. Ih. 

Rules of Evidence.] — A person appointed 
niuler the Evidence in Foreign !8uits Act, 1856 
(19 & 20 Yict. c. 113), to take an examination 
in England of witnesses in a foreign action 
ought not to limit the questions put by the 
rules affecting the admissibility of evidence in 
this country. Eesilla v. Evils., 40 L. T. 423. 

Court of the Examiner.]— The office of the 
examiner of the court is not a public court, and 
if the pi'csence of the public is objected to 
the examiner has no discretion to admit tliem. 
W'e.sferti' of Canada Oil, lands and Works Co.., 
In re, 46 L. J., Ch. 683; 6 Ch. D. 109; 25 
Mb R. 787. 

Mlicn a clerk on commission of parties under 
examination before the exaniiiier of the court 
was himself interested in the case, and was to 
be subsequently called as a witness : — Held, that 
he was not entitled to bo present under 15 tS. 16 
Yict. c. 86, s. 31, and that he ought pro})erly to 
be excluded from the office. Ih, 

An examiner has discretion to allow a short- 
hand writer to be present, and has discretion to 
admit the public, at the examination of witnesses, 
Wriffkt V. Wilkin, 4 Jur. (N.S.) 804 ; 6 Mb R, 
643.^ 

Mdiere a witness under examination before 
a special examiner has a document exhibited 
to him b}’" the solicitor in the cause ; even 
although that is the document touching which 
I the examination is taking place, sucii act, 
i although a highly improper one, is not a con- 
i tempt of court. Ih. 

r Irregularity.] — Commission executed ])eforo 
I town clerk, instead of commissioners, sup})reBscd. 
i Ilereforth v. Gates., Cary, 91. 
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Commissioners for the examination of wit- 
nesses employed as their ingrossirig clerk on the 
execution, of the commission one who, little more 
than three months previously, had been clerk 
to the solicito]* of the jilaintiff in the cause : — 
Held, that previous employment was no dis- 
ipiali heat ion for the office of ingrossirig clerk, 
and such apyiointmcnt was no ground for sup- 
pressing the depositions. Wood v. Freeman, 4 
finre, 552 ; 14 L. J., Oh. 371 ; 9 Jur. 540. 

Bepositious.] — .Depositions taken by 

commission suppressed, it appearing that the 
evidence ha<l been taken by the clerk to the 
commissioners, and that the elfect of some of 
the depositions hatl been communicated to the 
agent on the other side. Lsnnox v. Munnhufs^ 
2“Y. J. 483. 

Depositions suppressed, because the solicitor’s 
clerk in the cause did write as a clerk to the 
commissioners in the execution of the com- 
mission. Xeiote Y. Foot^ 2 Gh. H. 393. 

Depositions on part of defendant, suppressed 
after publication, because the clerk of defen- 
dant’s solicitor acted as clerk to commissioners. 
Cholic V. 1177^7///, 4 Madd. 380. 

Depositions supyuessed, the commissioners 
having emyiloycd the clerk of one of the 
parties as their clerk. Shtw v. Lhuhey^ 15 
..Ves,' 380, ■ 

Appointment of Hew Party.] — Pending the 
examination of witnesses, a new next friend of 
the infant plaintiffs was appointed : — Held, that 
it was not necessary to notice the alteration in 
the proceedi.ngs uii(ie]‘ the commission. Lhicohi 
V, Wrigld^ 4 Beav. 166 ; lU L. d., Ch. 331. 

Custody of Examination.] — The custody of 
an examination taken under a dedimiis in the 
country, belongs to the clerk in court, who is 
entitled to make coyiies of it. If sworn in town, 
it belongs to the master. Brahe v. Woodford^ 
1 Smith," 11 6. 

Cross-examination— In what Cases.] — If one 
of the parties, after publication yiassed, has an 
order to examine upon the usual afti davit, the 
other party may not only cross-examine, but 
examine at large. Anon,., 1 Verii. 253. ; 

Cross-examination as to the execution of deeds. 
Order in alternative, that the examiner with j 
whom they were should cross-examine, or that I 
they should be delivered to the examiner for ! 
the other yiarty for that purpose. Power of' 
the Court of Chancery to examine viva voce, | 
Tamer v. Bmdeigh, 17 Ves. 354. 

Where, after depositions have been supy:)ressed ^ 
for irregularity, a rc-examination is permitted, 
all the same witnesses must be examined and ! 
cross-examined. Perry v. Silvester, Jac. 83. 

After the close of the examination of wit- j 
nesses by commission under a decree to account, : 
and after a return of the depositions, and copies I 
of them being given out by the master, thei 
plaintiff permitted to cross-examine the defen- 
dant’s witnesses, upon an affidavit of his agent ! 
denying that he knew the contents of "the 
defjositions, and asserting that the defendant , 
had examined his witnesses without giving any 
notice of their places of abode. Tynte v, Moelik 
Wall, Lyn. 36. ' 

New commission granted to cross-examine 
plaintiffs witnesses abroad, upon subsequent 
discovery of matter material for . such examina- 


tion ; but held that tire plaintiff could only be 
allowed to re-cxaraiiie on a s])ecial case beiug' 
made, and then only as to maltci’s not com- 
prised in the former interrogatories. Jfanorer 
(lunr/) V. Wheatley, t Beav. 78 ; lu X^. J., Ch. 
253. ‘ ' ■ 

Form of the order in sucli cases. S. (1, 4- 
Beav. 85, 11 . ■, 

In a country cause, an order to tile cross- 
interrogatories, for the cross-examination of the 
witnesses of the adverse yiarty, is an onler of 
course. Anon., 6 L. J., Ch. 21. 

Two witnesses to whom an interrogatory was 
exhibited hy the examiner, with respect to 
certain drafts, of deeds, tlien produced to them, 
were unable to answer the y)articnlars of the 
interrogatory, reason of their not having- 
had an opportunity of y)revioiisly insyiccting tlie 
drafts. The drafts were marked, however, b.y 
the examiner as liaving been produced t(5 the 
witnesses. The witnesses having afterivards. 
inspected tlie drafts, an ayiydication wns made 
that they inight be re-examined to the same 
interrogatory, and tlie court, upon satisfying 
itself, by seeing tlie depositions already taken, 
that the former e.xamination ivas nugatory, in 
consequence of the -want of the previous- 
inspection, allowed the re-examination to take 
place, the other party having liberty to cross- 
examine. Stauncy v. Walmsley, 1 Myl. A Cr. 
361. 

A party who intends to cross-examine a. 
witness must himself make an appointment, 
for that purpose, with the examiner, and give 
notice of the time appointed to the witness and 
the solicitor of the opposite party. Keymcr v. 
Periny, 10 Sim. 179 : 8 L. J., Gh. 355. 

Party examining -witness is bound to keep 
him in town forty-eight hours after his pro- 
duction at seat of advei-se clerk in court, and 
if cross-interrogatories are left with examiner 
within forty-eight hours, party must keep him 
in towm till cross-examination is hnished ; and 
if witness departs, party must bring him back 
at his owm expense, or examination in chief 
will be supjncsscd. Whittuch v. Lysaylit, 1 
Sim. A S. 446. 

The obligation of producing a w'itness lies 
with the cross-examining party, and personal 
service dispensed with wiierc impossible. Win- 
tlirof) V. Eldcrton, 1 W. R. 318. 

A party attending proceedings in chambers 
under an administration decree is entitled to 
C]-oss-examine before an examiner of the court 
as to matters in question connected with the 
accounts, an executor, wiiose accounts are being 
settled by the chief clerk. But notice of such 
cross-examination should be given before the 
chief clerk’s decision has been given, and the 
cross-examination should be strictly contined to 
the particuiai- matter in dispute. C/lorer v. 
Fllison, 41 L. J., Ch. 288 ; 26 L. T. 234 ; 20 
W. R. 408. 

Where a defendant received notice to attend 
before the examiner in order to be cross- 
examined, and actually attended, but refused 
to be sw'orn, and it wus alleged on his behalf 
that in consequence of certain irregularities he 
need not iiave attended, so that, in fact, his. 
attendance wms voluntary : — Plcld, nevertheless, 
that the attendance was a w^aiver of the 
irregularities (if any), and that the defendant 
must attend to be cross-examined at his own 
expense. Lawton v. Price, 17 L. T. 163; 16 
W. R. 73. 
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At wliat Stage.]' — A part 7 who ornits 

to ci’oss-exainine a wifiici^s uiidcr a connnission 
at the nsual period, "wiil 'be allowed to exhibit 
interrogatories for tlia,t jmrposo on a subsequent 
day. Carter v. Draper. 2 Sim. 52. 

(h’oss-interrcigaiories must bo lodged before 
the direct examinatiou of the witness to whom 
they arc to ])e exhibited is closed, unless a. 
special order is oldained for tlie purpose on 
notice. Kivfjh v. Dvatland., 2 Flog. 221. 'Varied, 
on a}>})eal, l> Moll. F-l. And see t>an(\fiml v- 
t^ei/moar, 2 Moll. 3h2. IDcltwn v. Apheard, 

3 Moll. 37. 

Cross-interrogatories must be hied whilst the 
witness is luutei’ his direct examination : other- 
wise, they are not to be i-ecciyed without a 
special o]*der of the court, and the motion to 
suppress them for irregularity must be made 
after publication passed. Aylicard v, IDcJinoa, 

2 Moll. 391 ; 2 ITog. ]. 

Objecting to Answer.] — A wdtness objecting 
to answer hitcrrogatories before the examiner 
or the commissioners, demurs by stating bis 
olsjecdion on oath ; his demurrer may tlien be 
set down for argument, and if overruled the! 
witness pays the same costs ns a defendant on i 
demurrer. Demurrer to inten-ogatorics by an ; 
attorney ovenuled, without prejudice to tVie ' 
witness’s demurring on his re-exaniination. I 
stating his reasons. Parhliard v. Loioten.^ 2 \ 
Swanst. 194 ; 19 B. R. 93. I 

A witness olqecting to answer interrogatories j 
cannot Ijc admitted to state by affidavit what | 
would be the elfect of his answer. Ik 213. I 

Motion, that <lcmurrer to interrogatories b}' 
witness be overruled, not being supported by I 
affidavit, rebised. S. C., 3 Madd. 121. ! 

^Vitness objecting to interrogatory before i 
examiner, must demur. JJaaanaii v. Jtodurll. ■ 
1 Madd. 290. 

DemuiTcr to interrogatory by witness, being 
too general, overruled, Imt leave given to ])ut in 
written demurrer on re-examinatlon. Maryan 
V, Shaw. 4 Madd. 54. 

9. Notice of pEOCEE■DI^^CrS. 

Execution,] — A plaintiff mar serve an3' two 
of defenda,nt’s commissioners with notice of the 
execution of a commission, and is not bound 
to those onl.y wiioni defendant might choose ; 
otherwise, if* the twm commissioners chosen by 
defendant should be absent or dead, tlie com- 
mission could not be executed, wiierefore the 
court suffers four on each side. Amn,, 3 Atk. 
933. 

Where it appeared that no notice of the 
execution of a commission w'as given until after 
publication, depositions taken on plaintitfs i)a.rt, 
were suppressed as against some of the <lcfen- 
dants. But, on evidence that the omission arose 
from a mistake of the clerk to plaintiff’s solicitor, 
in giving at the examiners office the name of 
the" clerk in court for others of the defendants, 
as the name of the clerk in court for all the 
defendants, in consequence of which plaintiffs 
witnesses w’crc produced only at the seat of the 
clerk in court so named, and on tlie examiner's 
certificate that 1 he name of that clerk in court 
only was delivered fo him, the Lord Chancellor 
gave defendants the option either of permitting 
plaintiff to re-examine the same wntnessCvS, or of 
allowing the depositions to stand, wuth leave 
to cross-examine those witne.sses, and examine 


others. Cliohnondeley v. Clinhni. 2 Mcr. 81 ; 19 
R. R. 197. 

Commission to take the answer of t’wo defen- 
dants, provided notice of the execution of the 
commission be given to J. ft., wiio was the 
plaintiff’s attornejn The comraissionei-s gave 
notice of their intention to execute a com- 
mission to examine wn’tncsses, and thereupon 
executed the commission as to one defendant : — 
Held, that the execution was good, .inasmuch as 
J. ft. could not be deceived bv the notice. Hall 
V. ConneU, 3 Y. & Coll. 528. ‘ 

If there be a general demand of tithes, and 
a general replication put in, if plaintiff on the 
commission gives notice that he will proceed 
onh^ as to certain matters, it Is as well as if tlie 
demand had been abridged in the replication, 
sed qiuerc. Anon., Bunb. 22. 

Leave given to sue out a commission to 
examine ]'>ersons obliged to go abroad, de bene 
esse, defendants to have four days’ notice of 
executing the commission. Lee 1) tidier v. Foicer^ 
Dick, 112. 

Notice must he given to the party before an 
examination do bone esse should be ]ax>cecded 
on, so as to give him an o[)portumty of joining* 
in tlie commission, <u' the deijositions will be 
sujipressed. Loreden v. Milford (Lord'), 4 Bro. 
C. C. 540. 

Examination of Witnesses.] — The Order of 
the 5th of February, 1891, r. 22, requiring the 
party simimonhig a wetness to give to the 
opposite party “forty-eight hours’ notice at least 
of his intention to examine or cross-examine 
such wntness,’’ wail not be applied strictly in 
the case of an examination taken abroad before 
examiners s])ccially appointed. De ISritto v. 
milel. 42 L. J., Oil. 307 ; L. R. 15 Eq. 213 ; 
28 L. T. 59 ; 21 W. R. 379. 

One w’ho altogether disclaims having an3’'thing: 
to do witli a commission issued for the examina- 
tion. of witnesses under 1 AVill. 4, c. 22, s. 4, if?, 
not entitled to notice of the proceedings there- 
under. M'Cotnljie v. A nton, 9 Scott (K.R.) 923 ; 
9 Man. A G. 27. 


Notice to Witness.] — A witness, w'ho is 
required to attend and give eviilence 'before the 
examiner, is not entitled absolutel}’’ under the 
22nd rule of the order on evidence of the 5th 
Febriiaiy, 1801, to forty-eight hours’ notice of 
such examination, but to such notice, w'hcthcr 
more or less, as under the circumstances may 
be reasonable. Morth Wheal Hr month Annlnq 
Co., Ill re, 31 Beav. 928 ; 1 N. R. 42 ; 8 Jnr. 
(K.S.) 1198 ; 7 L. T. 309 ; 11 W. R. 58. 

IVhcre a witness, residing in the neigh bour- 
liood of London, I’eccivcd twenty-four hours’ 
notice of examination, and he a}>peared before 
the examiner at the time appointed ; — Held, to 
be no ground for objecting to be examined, 
that forty-eight hours’ notice had not been 
given. 2 b. 

Cross-examination .] — See lad head. 

Computation of Time.] — Under the 8Gth 
general order the ten days’ notice to be given 
of examining witnesses is exclusive both of the 
daj’s of serving the notice, and of the day 
named for commencing the examination. Atf.- 
Gen. V. Ball, 9 Ir. Eq. R, 463. 



1015 EYIDENCE — Examination of Witnesses under Commission. 1016 

not sign every skin of the interrogatories ; it is 
sufiicient if they sign the last skin. v. 

BraniiU, 12 Sim. 334 ; 11 L. J., Gh. 12. And nee 
emes^ 34-6, n. et seq. ; 11 ,L.,, J.,, Ch. 13, ii., ' 

14, •11. ■ . 

Althougli it is usual to express, in the title to 
depositions, that they have been taken by virtue 
I of a commission, “ to us (naming only the acting 
commissioners) and others directed,” yet, if the 
names of all the commissioners arc inserted, the 
depositions will not be suppressed because they 
are not signed bj^ all the commissioners, provicled 
they are signed by those who acted. Ih. 


10. Ketubn of Commission. 

a. In General. 

By Post.] — Depositions of witnesses who were 
examined in India, and by mistake transmitte<l 
from thence to the plaintiff’s solicitor by post, 
will be received, if the packet is delivered 
unojiened to the master, am I the facts are veri- 
.hed by atlidavit. Kennedy v. Kennedy^ 1 Hog, 311. 

The court directed a commission to examine 
witnesses abroad, to be delivered to a master to 
isend the same by the post, and when executed to 
receive it back again. Keioh/nd v. Hornman^ 2 
•Ch. Ca. 76. 

Proof by Affidavit.] — Where commission is 
"executed abroad, the sending it out and the 
receiving it back again must be proved by 
affidavit, IJourdUlo/t v. Alley ne^ 4 Bro. C. C. 100. 

Carried off by Commissioners.]— A joint com- 
mission to examine on liotli parts, directed to 
three, four, or two commissioiiers ; three met and 
examined witnesses, and appointed a new day to 
examine more ; defendant’s commissioiiers carried 
away the commission, and came not at the day 
appointed. Plaint iff 's commissioners then canie 
and examined witnesses, without having the 
commission, and certified these with the former 
depositions taken, and tlie whole matter. The 
court ordered the depositions certified to be sealed 
up again, and remain in court, aiul awartled a 
subpoena duces tecum against the commissioners 
to bring in the commission, and thereupon the 
court would take further onler. Amm,^ Br. llcg. 
126. 

Premature Eeturn. ] — Under a commission for 
the examination of witnesses abroad, the commis- 
sioners examined the witnesses for the plaintiifs ; 
and under an impression that the defendant had 
.no witnesses to examine (whether he had or had 
not given notice of his intention to examine wit- 
nesses, was disputed), they closed the con]mi.ssion, 
and returned it to England : after the commission 
had been sent oif, the defendant examined his 
witnesses before some of the commissioners ; and 
the depositions of those witnesses, and the inter- 
rogatories upon which they were taken, were scaled 
up and forwarded to England. On motion to 
.annex the last-mentioned depositions and inter- 
rogatories to the commission, and the deposi- 
tions on the part of the plaintiff, the court 
•expressed an inclination to grant the <lereiidaut 
a new commission, unle.ss the plaintiff would 
consent to the motion ; and upon such consent 
being given, the court made the order. When a 
commission to examine witnesses is returned, it is 
opened by the junior sworn clerk for the purpose 
of entering the names of the acting commis- 
sioners in the commission book, and the com- 
mission is then kept under lock and key until 
publication is passed. Jrnny v. V/ann, 1 Y. & J, 
416. 

b. Porm, Sigmatiire and Amendment, 

Signature.] — The commissioner appointed to 
take the examination of witnesses in a cause 
should sign the interrogatories exhibited, as well 
as the depositions taken under the commission. 
Stanilund v. WlUatt. 17 L. Ch. 373 : 12 Jur. 
392. ' 

Commissioners for examining witnesses need 


Execution on Commission itself.] — Keturn to 
commission to take an answer abroad, must be 
executed on the back of the commission, and not 
on the envelope inclosing it. Plullpa v^Philijns', 
4 Jur. 599. 

Mistaken Title. ] — Deposi tion of witnesses taken 
under commission, the title of whiidi was mis- 
taken, ordered to stand till mistake rcctitied. 
Ilohert V. MUleeliamp^ Dick. 22, 

Where Stamp Cannot be Had.] — De|jositions 
taken in India, whci'c no proper .stamps could be 
iiad, ordered on motion of coarse to be ingrossed 
on parchment and stamped, (li itty v. Pad. Pul la 
Co., 2 Cox, 190. 

Form.] — Form of separate examination of a 
maiTied woman, taken bv commission. Bryant, 
Air pa rte, 1 Yes. A B. 507 ; 12 R. R. 213. 

Amendment.] — The return of a commission 
from Jamaica, which omitted to state that the 
commi.ssio 2 iei's and their clerks had taken the 
oaths, ordered to be amended, and to be received 
in evidence, though, in addition, the signature of 
the commissioners had not been affixed to the 
interrogatories. Bar la v. Barrett, 14 Beav. 25. 

Commissioners for examining witnesses omitted 
to certify, in their return to the commission, that 
they and their clerks, before acting, took the 
oaths annexed to the commission. The court 
fii’st ordered the de])Osition to be suppressed ; 
but on being satisfied, by the affidavit of one of 
the commissioners, that the oaths had been duly 
taken, allowed the return to the commission to 
be amended by inserting that fact, Brydyas' v. 
Branjill, 12 ^3im. 334 ; 11 L. J., Ch. 12. And .we 
vaHis, 12 Bim. 34G, n. ct seq. ; 11 L. J., Ch. 13, n., 
14, n. 

Where, owing to special circumstances, the 
acknowledgment of a married woman, residing 
in Canada, had not been tuken until two days 
after the time when the commission was return- 
able, the judge amendeci the commission nunc 
pro tuiic, by extending the time of the retiii'n, 
so as to validate the acknowledgment already 
had. Arahella Crienion, In- re, Ir. R. 4 C. L. 232. 


c. Time for. 

A commission, returnable without delay, must 
be executed before the second return of next 
term. Jones v. JliteJieU, 2 Yeru. 197. 

Home commissions to examine must be re- 
turned before third return of following term, 
but no period fixed for foreign commissions. 
Waite v. Pranldin, 1 Birn. A S. 95. 

Where the defendant obtains a commission to 
examine witnesses under the 1 7th amende<l 
Order of April, 1828, the commission must be 
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made returnable the first return of the second 
term next following the date of the order for 
such commission. M^Gnyor v. Topham, 2 Hare, 
51fi. 

If a c.ommission issued in term time be made 
returnable without delay, it is returnable the 
first day of the next term ; if issued in vacation, 
the last day of the next term. Afion,, 2 Ken., 

Court cannot extend time mentioned in a 
commission to examine. Hall v. JJe Tadet, 
(>M.add. 2GI). 

If a commission be taken out in vacation, and 
has not a certain return, it does not ex])ire the 
first day of the following term, but may be coii- 
tinue<I in execution the whole of the next term 
to the last return. Barndnj v. Powelly?, Atk. 

/'■ o93. 'itv:;,::;;", V . ' 

In a country commission the party is not 
entitled to twenty-eight days, and as much more 
time as may i)C iiecessary for the post. Ilmdcr- 
Ah' Coop. 227. 

All order for a commission to examine wit- 
nesses, returnable upon a day subsequent to that 
to which publication stands enlarged, with liberty 
to ap].)lv to the master to enlarge piiblication, is 
irregular. HainiO v. Allies, 4 Myl. & Cr. 503 ; 

3 Jur. 309. 

Bedimus.] — A dedimus issued to take the 
acknowledgment of a husband and wife, who 
were resident in Jamaica. Owing to accidental 
circumstances, the dedimus was not returned 
until a year after the teste ; and on this account 
tlie cursitor refused to receive it, as being con- 
trary to the ))i*actice of their office. But the 
court directed the cursitor to receive it. Town- 
send V. Loice, 1 Cox, 410. 

11. Quashing, Abatement, and Dischaegb 
OF Commission. 

Application to Quash.] — When an application 
is made by a plaintiif to quash a commission 
obtained by himself for the examination of 
witnesses abroad, the court will grant a rule 
absolute in the first instance. Hodges , 

8 D, P. C. 308 : 4 Jur. 988. 

Abatement.] — A commission being granted to 
examine witnesses at Algiers, the plaintiff died, 
by which in strictness the suit abated, but the 
w'itiiesses were examined there before notice of 
pLiintiffs death : the examination held regular, 
though one of the witnesses was yet living. 
Thomjfsons Case, 3 P. W. 195. 

Feme sole sues out a commission to examine 
witnesses ; before they are examined she marries. 
Their <lepositions ordered to stand. Winter v. 
JDaneie, Toth. 99. 

After commission to examine abroad was sent, 
witness, before commission had reached its des- 
tination, returned to England, and motion made 
to examine him de bene esse, but refused, and 
held that bill must be amended. AtUm v. 
Palmer, 5 Madd. 19. 

Bischarge.] — I’he ])laiiitifi neglected to obtain 
an order for a commission to examine witnesses 
until after the expiration of three weeks from 
the time of filing tlie replication, when he 
obtained an order for that purpose ex parte ; — 
Held, that tlie tlefendanCs proper course was, 
not to move to dismiss the bill for want of 
prosecution, but to move to discharge the order 


for a commission. Strieldand v. StrieJdandf 
Cr. &. Ph. ,151; 10 L. J., Ch. 261. Affirming 
4 Beav, 120 : 5 Jur. 319. 

An order 'of the Court of Chancery dii-cctcd 
the new trial of an issue, and a commission for 
examination abroad ; and that the trial of the 
issue should be stayed until the return of the- 
commission. The parties having improperly 
delayed the execatioii and return of the com- 
mission, upon application to tlie court the whole- 
of the original order wms discharged. But iipoii 
appeal :~Held. that the laches as to the com- 
raission ought not to affect the right to ])roceed 
to a new trial of the issue ; and as I’egarded this- 
last point the order was reversed. Clorin v.. 
Oaitqnon, 8 Eli. (N.S.) 253. 

Motion is proper step to discharge order for 
commission to examine on master’s certificate.. 
Chaffen v. Wills, Dick. 377. 

Transfer into Court.]— A claim in an adminis- 
tration suit was brought in against a testator s- 
estate which was disputed by the executors. A. 
special examiner had been appointed at the 
instance of the executors, before whom the 
cross-examination of the claimants and their 
principal witnesses had been taken. Thcexecutors- 
now moved to have the examination and cross- 
examination of the witnesses, and the hearing of 
the claim and the evidence tliereon, transferred 
into court : — Held, notwithstaiuling the fact that 
the evidence had already been neaily completed 
before the special exanfiner, that the executors^ 
were entitled to have the whole matter trans- 
ferred from chambers into court ; all costs being 
reserved. Commercial Cnion Assurance Co,. 
V. UAeUl, 39 L. T. 665 ; 27 W. R. 356. 

12. Second Commission, 

In General,] — It is sufficient to shew a [)rol:)able' 
cause for the granting of such commission. 
Jessiif) V. Dtifwrt, Barnard. 192. 

Where Party has joined in Commission.] — 
Where a party hath a commissioner present at 
the examination, he shall not have another com- 
mission to examine as to the merits ; but upo]i 
a suggestion that exhibits after being proved, 
before the commissioners, had been altered, a 
new commission was granted to examine as to- 
that point. IlieUardson v. LoatUer, 1 Ch. Ca. 
273. 

Defendant present at execution of commission ^ 
though without interrogatories, cannot have new 
commission. v. A’cic, Dick. 18. But see 

Coventry v. Coventry, Dick, 25. 

A defendant who has joined in commission, 
cannot obtain a new commission except upon, a 
special application and with notice. Itond v.. 
Bond, 4 Sira. 518. 

Mistake.] — Under an impression that the 
tithe commissioners had power to determine the 
mattei's in issue, the defendants had neglected to 
examine witnesses under a commission from the 
Court of Exchequer ; on motion of the defendants, 
supported by an affidavit of facts, a new com- 
; mission was granted on payment of the costs. 

thereof. Wetherell v, Bellward, 3 Y. &; Coll. 

) 319 ; 8 L. J., Ex, Eq* 8o. 

The plaintiif is first entitled to sue out a com- 
, mission to examine witnesses ; and if tlie 
: defendant hath an opportunity to examine his 
‘ witnesses, and doth not, he is not entitled to a. 
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new commission, Imt if the plaintl'^ neglect to 
vsue out ii eonuriission, the defendant may. 
Bai'iuleij v. PoioclL Dick. 79B ; 3 Atk. 593, 

But where the plain tiifs commissioners closed 
the commission before the proper time by mis- 
' take, and witliout the knowledge of the defendant 
or his srilicitor. the court, after the depositions 
had been seen, granted a new commission, but 
confined tlie defendant to the proving exhibits, 
and examining to credit and cross-examining a 
witness examined under the former commission ; 
but he was not to examine new witnesses. 1 1). 

Ignorance.] — Where commissioners on one side 
do not attend, in order to have a ne w commission, 
the affidavit must state that the party, or his 
agents, have not seen, heard, nor been informed of 
the depositions on the other side, (iea^t v. 
BaBwr. 2 Bro. G. C. 1. 

Publication erdargech and new commission to 
examine defendant’s witnesses issued, on affidavit 
ef ignorance of contents of former depositions. 
Bbujle V. liou:(\ Wiglitw. 99. 

Upon commission, notice only given to one of 
defeiuiants : new commission is granted, and 
<leferulauts to have carriage, llollutfj worth v. 
Bury, Cary, 91. 

Where no Cross-examination.] — Commission 
to exnmine witnesses abroad executed and 
returned : the defendant, v.dio had not interroga- 
tories prepared, not having had the opportunity 
of cross-examining, a now commission granted for 
that piu'[)nse : the defendant to state whom he 
wishes and undeitakes to cross-examine ; but the 
plaintiffs deposit i()ns not suppressed. Camyjhdl 
y.Seourial. 19 A'es. .552. 

The court having directe<l a commission to 
issue for the examination of witnesses upon the 
certilicate of the master, and that commission 
having miscarried liy reason of the defendant 
being deprived of an opportunity of cross- 
examining the [daintilf’s witnesses, a new com- 
mission was directed by the court to issue without 
any further certificate of the master. Forayth v. 
Ellkw, 21 L. J., Ch. 590. 

Fresh Evidence.] — Xew commission granted to 
eiuss-exaraine plaintiffs witnesses abroad, upon 
subser[uent discovery of matter material for such 
examination ; init held that the plaintiff could 
only ];>e allowed trj re-examine on a special case 
being made, and tlien only as to matters not com- 
prised in tlie former interrogatories. Ifanorer 
ilCiiig) V. Wheatley, -1 Beav. 78 ; 10 L. J., Ch. 253. 

A general aifulavit of having material witnesses 
beyond sea, is not sufficient for a new commis.sion, 
but the witnesses must be named in the affidavit, 
and the point mentioned to which they can 
materially depose. Auoa.^ 1 A^eiii. 331b. 

Amendment.]— -Bill to perpetuate testimony as 
to modus, being amciidocl by adding an essential 
party after the commission executed, but before 
publication, a new commission was gi-aiited. 
Blddiford v. Ih/rtrldye, 3 Aiistr. 640. 

A commission to examine witnesses was issued 
by the defendant ; the plaintiff joined in the 
^commission and name<l commissioners. The 
plaintiff, afterwards, with leave of the court, 
‘withdrew his replication, and amended the bill, 
to which an answer was put in, and a replication 
filed thereto, and then the commission was 
re-sealed : — Held, that it was not necessary to 
issue a new commission, and that, if the com- 


missioners named by the plaintiff, on. the finst 
issuing of the commission, were now unable to 
attend they ought to I'nake a special application. 
And a motion by, the ] da in tiff to discdiarge the 
commission for irregularity was refused with 
costs. Baye v. Fleteher, Youugc, 271. 

Misconduct,] — Where the plaintiff by liis con- 
duct renders it im])ossibie to examine all the 
witnesses under the first ctuumission, and after- 
wai'ds applies for a second commission, the court 
will order him to pay the extra costs occasioned 
by the second coniuiissiuii, as well as tlic defeii- 
daiit’s costs of the motion, and will likewise put 
him under terms with respect to the time and 
mode of executing the secoinl commission. 
Morris' V. Darter, 1 L. J. (O.S.) Gli. 220. 

A new commission granted, and pnblicatiim 
enlarged, on the ground of misconduct of (Uic of 
the commissioners nominated by the party apply- 
I ing. Sayer v. Watirta if, 5 Beav. 402 ; i2 L. J., 
Ch. 35. 


to interrogatory as tending to subject him to a 
penalty, and <iemiirrer was overruled as tcio 
general, it was ordered without costs, and that 
new comm iss ion should issue, plainti.ff under- 
taking by interrogatories, to make no use of the 
answer, for the purpose of enforcing such penal- 
ties. jachson v. Jtensoa, 1 Y. & J, 30. 

Depositions under a commission having been 
sup]:»i‘esscd with cctsrs, the payment of those 
costs was made a condition bn* graiiii.ug a new 
commission. Chtoaean. v. Biletf, 0 Beav. 419 ; 
7 Jur. 711. 

Xew commission : witnesses not appearing on 
former. Shepheard v. Phejdieard, Cary, 111. 

Xew commission to defendant ; publication 
stayed of witness examined in court by plaintiff. 
3{aeh,worth v. Sicayefreld, Cary, 112. 

A second commission granted on special 
circumstances. Tar hot v. , S Yes. 315. 

13. Lost Commission. 

Afterwards Eound.]~^Cnnnnission executed ; 
lost on road, and found ; on affidavit by finder, 
that it had not been opened, received. Si)iule.s 

Cluiy ter /Dick, d\). 

User of Draft.] — Commission de bene esse lost ; 
on return, witness being dead, paper draft sealed 
ordered to be sent up unopened and ingrossed 
by six clerks, arid used as original deposition. 
Jones v. Donitliorne, Dick. 352. 

A commission for examination of witnesses in 
Lisbon was executed, but the ship in which the 
depositions were sent to Eiigiand was lost on the 
passage. The court ordered the commissioners to 
transmit the drafts of the de}u,isitions, and to 
certify the circumstances of the return of the 
commission, but would not make any order for 
the reading the drafts on the hearing of the 
clause until after the commissioners had made their 
return and certificate. Burn v. Burn^ 2 Cox, 426. 

Carried off hy Commissioners.] — See Anon.^ 
Pr. Heg. 126, ante, col. 1015. 

14. Depositions. 
a. Perm, Title, and Signature. 

Form.] — Depositions taken before commis- 
sioners in the country may be read, although 
taken in the third person, the 3 & 4 Will, 4, 
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04, s. 27, referring only to sircli as are taken Depositions are not yitiated by a difference 
before tlie examiners. j9r//r7o?^v.i'mvf,SSini.B80* ])etweeii the title of the depositions <and the title 
Where depositions ^Yere retnnied on ])aper, of the cause, where the suit in which the depnsi- 
the coni't allowed them to be ingrossed on |)arch- tions are taken is clearly identitied. Jfarford v. 
men t, and the iiigrossineiit to be tiled. Jdre,s-. h Hare (App.) Ixyiii., Ixx. 

(rarhutt, 2 Y. ic J. 82(). S, Ih, Chltty v. Uast 

India- CtK, 2 Cox, 11)0. Signature of ‘Witness.] — When an order for 

a eoinnnssicai descriljcd that the depositions of 
Title.] — Depositions, taken under a commis- eyery witness should be signed ]>y him, and by 
sion.sup])ressedforirregularity,bceaiise, aithougli the (;r>niniissioner. and the depositions were jmt 


the commission wirs intituled hi an original cause 


nied liv the witnes." 


but were authenticated 


of reyiyo]', thcMle[>osition and the interi’ogatories j by the seal of tho eonimissiouer : — Held, tliat. 
upon w'hich they were taken were intituled in j this pi’oyisiou in the order "was directoiy onl.y, 


the oi'iirinal cause oidv. Prltrliard v. Fonllu 


and that tlie non-c:oni[)liance with it did not 


7> Wyl. ik C. BBO ; 10 L. J., Cii. 17 ; 4 Jur. 1U06. j make tlic depositions taken under the commission 


Atlirming 2 Beay. IBB. 


I inadmissible, no hardship to the party objecting 


Depositions in the Exehepuor wei'o sii]ipr(^ss(}d having bean proved. IlodtjPi^ v. (Fhh. 8 B>. k; S. 
for irregularity, there being no coiinsers name dSB ; B6 L. J.. Q. B, 20.“ ; L. 11. 2 Q. B. (>52 ; IG 
attaidied to tlie iiigrossnieiii of the interi'o- L. T. 702 ; L“) W. K. 1088. 

gatoi'ies. and the din.tsitions being licaded as Where the comm issioner for the examination 
taken under a comnii‘?sion out of the Court of of witnesses omitted to co[)y on the ingrossnicnt 
Chancery, (’amjdpli v. JJlrlien.^. B Y. k. Coll, of tlie dc})ositions the signatures which the 
720: 9 L. J., Ex. Erp BB. witnesses had atlixed to tlie drafts, a motion 

Ydiere after publication had passed it was to Mip[iress the de])usitions vui tliis ground was 
<liscovc]'cd that, ill the title of the interi-ogaturies refiise(l, and the clerk of records and writs 
and deposinons filed on behalf of tlie ])laintiff, was directed to suiipi}' the omission. Lcr- v, 
the names of two of vlie defendants in the t'ause IJijncmonf, 2 I)e D. lC Sm, BOB ; 17 L. J., Ch. 4B7 ; 
had been omitted by mistake, leave was given to ! 12 .'Jiir. 8G0. 

amend the title of the hiterrogatories tmd deposi- The court refused t(,3 suppress depositions, 
tions, and after the amondmeiir tliat tiie several where, after publication passed, the otlieer of 
witnesses should ])e re-sw'orn to the truth of - the the court had, -without the sanction of the court, 
depositions so altered. J/lIInll v. Itoe, 1 Ir. erased the name subsciibed to the de[)Ositions. 
Eq. E. 144. v. Cooh ra nc^ 1 Jiii*. 70. 

Depositions wrongly intituled cannot he read, 

but the party who seeks to use them -^Yill be Signature of Commissioner.] — The omission, 
allowed to have them re-sw'orn upon terms, by an examiner to sign his name to the de}iosi- 
O'Tfara v. Crcagli, 2 Ir. Ef[. E. 410. tions of a -yritiiess, taken by him, and returned 

A coLumissictn to examine witnesses and the to the record and writ clerk’s office, is not sucli 
<lepositions taken thereunder were intituled in an irregularity as to pj'cvent the court from 
an original and revived suit, but the inter- directing them to be ftlcd on terms, Stnjdtemw 
rogatories were intituled as in a single suit, WanMiUy 19 Bear. 585. 

thougVi in a manner ap[)licable either to the But where, in a suit at issue before the 
original suit or to the suit as revived: — Held, new practice, a special examiner bad been 
that the interrogatories -^vere not wrongly appointed by order of the coiud, but no corn- 
intituled, and a motion to suppress them wa's mission had been issued according to the old 

refused. y. 2 Y. & Coll. C. C. 42 ; practice, aiuD witnesses were examined upon 

12 L. J,, Gli. 432 ; G Jur. 107S. interrogatories, and not orally, and there had 

When a bill has been dismissed against one been great delay, the court refused to ordei* the 

defendant, his name is properly omitted in the depositions to be filed. iZ>. 

title of the cause at the head of depositions Depositions taken in the colonies, signed by, 
taken after such dismissal. Prinae Albert: v. but not in the hand-wi’iting of, the e.xaminer, 
.Strange. 2 De G. tk Sm. H52. ree.eiye<l in evidence, toogn^-r \\ Jfurdomld, BG 

An order for a coriunission to examine -wit- L. J,, Ch. 304. 
nesses was made, on tlie application of the Depositions taken before an examiner who 
pJaintiffs, In a cau'-JO in which Sir J. Brydges had died before affixing his signature to them, 
mid another were jJainiiffs, and C. E. Brantill allowed to be received in evidence as If they hael 
.ami others were (Icfcndants, liy original and received such signature. Mrgeon vAVarwlekand 
amended bill: and in which Siv .]'. Brwlges PlrnungJiaub Canal (a,, 1 ll. 12-L 
and another were piaiiititfs, and Lady Brydges The examiner to the court before whom a 
and others were defendants, by bill of i-evivor witness had been examined, <lied witlioiil having 
and supjdement. The commission was made signed the deposition ; tlic deposition was ordered 
'Out in a cause in which Sir J. Brydges and to be filed without any signature. Prlthoune w 
anoilier wein piainriffs. and (.?. E. Brantill and Pulley. 14 'W. E, 827. 

'Others were defendants, liy original hill and 'bill 

of j'cvivor and siqipleinent. In the title to Handwriting of Examiner.] — A wit ness* .s 
depositions taken under that commission, botli depositions de bene esse, not taken down by the 
the original and amended bill and the bill of examiner, specially appointed, in Jiis own hand- 
revivor and supplement were mentioiied, and writing, as directed by 15 A IG Viet, c. 8G, s. 32, 
the names of the |)arties to each bill were set but taken down in the presence of the Dther 
forth at length. A motion by the defendants luirties and certilied by the 'examiner to have 
to suppress tlie de}'>ositioiis, gu’ounded on the been read over to the witness and signed by her 
variance between the title of the depositions, in his presence were, under Ord. XXXVll. r. 4, 
was I'efused, Brydgee y. Pranfll, 12 ^im. 384 ; ordered to be filed. Bolton v. Bolton^ 2 Ch. D. 
11 L. J., Ch. 12. And see the eases In 12 Sim. 217 ; 34 L. T. 12,3 ; 24 W. E. 42G, 

346, n. et seq., and 11 L. J., Ch. 13, n. &: 14, n. It is not enough that CYklencc be taken down 
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ill the ])rcscncc of the examiner, and the deposir 
tion^^ signed as directed, and authenticated by 
him. according to s. 84 of the 15 k 16 Vict.c. 86. 
Examiners are bound under the act to take 
down the depositions in their own handwriting. 
StoJjart To(hIy 2 E(p II. 1144 ; 28 L. J., Cli. 056 ; 
18 Jur. (dS ; 2 W. K. 617. 

Filing.] — A special examiner, appointed to 
take the eross-exaini nation of witnesses who had 
ina«!e affidavits on a motion for injunction, is 
at liberty to tile the depositions from time to 
time, without waiting until the examination 
has been coneluded. Plarli v. (rill^ l Kay & J. 
10 : 2 Eq. 11. 1108 : 28 L. J., Ch. 711 ; 2 W. E. 
652. 

Foreign Depositions — Authentication.] — 

iJepositions taken in a foreign country may be 
tiled if taken before persons duly authorised 
by the law of the country to administer oaths, 
and take similar depositions in the courts there. 
Levitt V, Levitt f 2 Hem. k M. 626. 

Til the case of a deposition taken in the 
ITnited States of America, a certiticate by the 
clerk of the supreme court, sealed with the seal 
of the court, is sufficient evidence that such 
a deposition has been taken before a proper 
officer. Ih. 

b. Admissibility. 

In CreneraL] — Witnesses examined under a 
judge's order', in expectation of their going 
abi’oad, are examined as much for one side as the 
other, and either party ina}' use their evidence on 
the trial, if it is shewn that the witnesses are 
abi'oad : but it must bo proved that they are 
abroad, and the statement in their depositions, 
that they are going abroad, is not sufficient for 
this ]>iU'pose, Pvtwtov v. Lainaon^ 7 Car. k P. 629. 

The evidence taken l\v any parties to a cause 
may be used by any of the other parties. Sturgis 

V. JAnw, 20 Beav. 562. 

Copies.] — A commission to examine witnesses 
at Hamburgh having issued, the commission, 
contrary to the tlireetioris of the court, was 
directed to tlie judges of the chamber of com- 
merce at Hamburgh, and not to the judges as 
iiuUvkliials. The evidence was returned as an 
extract from tlie records of the court, with the 
examination of the witiiesses in German, of 
which a translation was made, and put in at the 
trial of tlie cause : — Held, that the evidence was 
inadmissible, as it purported to be a copy of, 
and was not the examination itself, (flag v. 
StephenwH, 2 X. <S: i\ 189; 7 A. & E. iSo ; 

W. W. & I>, 587 ; 0 L. J., K. B. 211 ; 1 Jur, 448. 

Translation, when made.] — Where a commis- 
sion directeil the commissioners to examine the 
witnesses on interrogatories, and to reduce the 
exaiuinations into writing in the English lan- 
guage, and send the same to this country, and to 
swear an interpreter to interpret the depositions of 
such witnesses as did not understand the Engli.sh 
language, aiul it a})pcarecl by the return that the 
depositions in tlie first instance were reduced 
into writing in the foreign language, and trans- 
lated by the interpreter into English within an 
interval of six weeks : — Held, that the commis- 
sion was well executed by the commissioners 
returning the depositions so translated into the 
English language. Atkins v. Palmer^ 4 B. & Ad, 
377.' " ■ / , ■ 
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Affirmation, by Person not qualified to affirm 
— Time for Objection.] — A commission was issued 
abroad for the purpose of taking tlie evidence of 
a witness touching certain matters relating le* 
an action brought by tlic ])laiulitTs against the 
defendant. The witness objected to be sworn 
and was allowed by the connnissioiier to affirm. 
His evidence was then taken. Tiui deposition 
was regular upon tlie face of it, and was returned 
by the commissioner in the following terms : 
“Affirmed before me, the witness obji'cting to 
an oath.” The plaintiffs were represented at tlie 
commission, but took no olijectioii at the time to 
the evidence being given iq)on affirmation : subse- 
quently, however, the 3 ^ applied at chambers to 
have the deposition taken offi the file, on affidavits 
shewing that the witness was not a person who 
was entitled to affirm : — field, that the objection 
should have been taken at the time, and ought 
not now to be entertaineii, there being nothing’ 
on the face of the deposition itself to shew that 
it was not properlv taken, llicliards v. Jlouqk. 
51 L. J„ Q. B. 861 ; 80 W, K, 676. 

Opportunity of Cross-examination.] — In order 
to render depositions taken under any judicial 
proceedings evitlenee against a iiarty, he must 
have had an o})poi‘tunit 3 ’ to be present at the 
examination, and to cross-examine the witnesses. 
Att.-Gen, v. Pa visa n, MdJlel. k Y. 160 ; 29 K. K. 
774. 

A commission having issued, to be executed at 
Xew York, returnable in a month, with leave t(K 
the defendant to cross-examine, tliere was, some 
weeks altei'wards. a consent bv him that no olijec- 
tion to the admis-sibilit}' of the evaleiice taken 
should be made by reason of the time of takings 
or returning such evidence, saving all just excep- 
tions to the evidence. The commission wa.s 
returned executed two or three days after sncli 
consent, having been executed without any noticer 
to the defeiulaiit of the time at which he miglit 
attend his execution : — Held, that nevertheless. 
the evidence taken under it was admissible at 
the trial. W/n/te v. JIallett, 28 L. 9., Ex. 2U8 
7 W. K, 408. 

The deposition of a deceased witness is admis- 
sible on condition, not onh' of its having been, 
taken under the sanction of an oath, but also of 
sufficient notice having been given to tlie pail^^ 
against whom it is tendered, to have enabled him 
to attend and cross-examine the witness. Whero 
notice was given, about two p.m. on a Saturila}', 
to the respondent's solicitor in London, that a 
witness was to be examined at Bath on iMonday, 
under an order of the court obtained by the 
petitioner : — Held, that the notice was insuffi- 
cient to enable the respondents solicitor to attend 
and cross-examine, ami that the evidence so taken, 
without cross-examination was inadmissible. 
Fitzgerald v. Fitzgerald^ 8 Sw. <S: Tr. 897.. 
Affirmed on appeal, 8 Sw. & Tr. 41)0. 

Where the plaintiifs filed a bill in chancery for 
the examination of a witness de bene esse, toj 
which the defendant did not put in answer, 
and the plain till afterwards o}3tained an order of 
the court for the examination of the witness, and 
gave notice to the defendant, and of the inter- 
rogatories intended to be put, and on the same 
evening examined the witness, who left Ly)ndon 
the next day for a foreign countiy, and never 
returned ; aiul the plaint iffs afterwards obtained 
a further order that the deposition of the witness 
should be published, in order that it might be 
read in evidence at the trial : — Held, that the 
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deposition wtis adniissilde at the trial, for as the 
defeiKlaia: bad iiotif?c ot; the time of the examina- 
tion. he ini^eht have cross-examined at tliat time, 
or apidicil for further time for that purpose : and 
it must 1)0 ])resunu‘(l from his not bavin" done 
either that he. ditl not wish to cross-examine. 

V. 1 M. cV: S. 4 ; 14 E. 11. H77. 

it is no ttidectioi) to the reception of the depo- 
sitions taken on interro"atories, that there was an 
alleged breach of faitlmm the part of the defeii- 
<iant in examining witnesses on interrogatories at 
all. But if tl'iere was any irregiilaritv in proceed- 
311 ." with the ecanmission. as foi* instance, if it wa.s 
cxeeiited without any notice to the plaintiff to 
enable him, if he ])leased, to put cross-inter- 
rogansries. such irregularity is a good objection 
to the adinissi])iiity"^of the depositions, and the 
court, if they have been received at nisi prius, 
will gniiita new trial, and direct a fresh commis- 
sion to be issued. Sfeinl'ellcr v. Xe^rfoiu 1 Scott, 
(N.R.) 118 ; 8 I). 1\ C. 570 ; 0 Car. & E. B13 : 6 
Man. k C-. Htt. n. ; 0 L. J., C. P. 2(>2. 

I'lie Ordei’ of 5th February, 18(51, r. 22. as to 


quently gave notice of a motion for a decree, 
reference to these depositions being appended to 
the notice ; and the defendant afterwards applied 
for an enlargement of the time for answering the 
plaintiff's motion. A motion on behalf of the 
ilefendant, that these depositions might be taken 
off the file as being ex parte and irregular, having 
been dismissed by Malins, Y.-C. (16 L. T. 408 ; 
15 W. E, 82 8), on the ground that the case fell 
within the 15 & 16 \ict. c. 86, s. 40 : — .Held, on 
appeal that s. 40 was confined to proceedings 
actually before the court ; and that notice of 
the motion for a decree not having been given at 
the time of the examination, the examination in 
the present case had been irregular ; but that 
the defendant, having had notice of the plaintiff’s 
intention to use the depositions on the hearing of 
the motion for a decree, and having applied for 
further time to answer the motion which rested 
u]H-)n them, without in the interval complaining 
of them as having been taken ex parte, could not 
complain of them. v. 36 L. J., 

Ch. 833 ; 17 L. T. 155 ; 15 W. 11. 1157. 


forty-eight hours’ notice being given, will not be 
appiieil strictly in the case of an examination 
taken abn )a<l before examiners s[>e(‘iallv appointed. 
De Jiritto V. inUvlA% L. J.,C}i. 307 ; L. E. 15 Fq. 
213 : 28 L. T. 59 : 21 Yb E. 379. 

On morion to suppress plaintifli's deposition 
for not producing his witnesses to be cross-exa- 
mined, a new commission was ordered, defendant 
to have the carriage of it : the depositions of such 
witnesses ah'cady examined by ])lainti'ff, as he 
would produce for cross-examination, to stand ; 
the otlrcrs to stand suppressed. Ckadtoa v. 


? 


ItolmuK 2 Fowl. Ex. Pr. 158. 

Commission to examine witnesses abroad 
executed and returned ; the defendant, who bad 
not interrogatories prepared, not liaviiig had the 
opportunity of cross-examining, a new commis- 
sion granted for that purpose : the defendant to 
state whom he wishes aiul undertakes to cross- 
examine : but the plaintiff's depositions not 
su]>prcsscd. (^amphell v. Srovgah 19 Yes. 552. 

Witness examined in chief, but before cross- 
examination secretes himself ; unless protluced a 
fortnight after notice his depositions suppressed. 
Jf'hiicerdrnf v. Collet. Dick. 288. 


Ex Parte Deposition.] — In a cause to be 

heard ou motion for decree, an ex parte deposition 
before the examiner is irregular ; but, if necessary 
to })revent substantial injustice, the court will 
allow a slip to be remcilied. In a cause in which 
notice of motion for decree had been given, a 
<Ieposition on behalf of the plaintiff had, by 
inadvertence, been taken ex parte before the 
examiner : the defendant having lirst tried to 
keep the witness out of the way, infused to cross- 
examine him when tendered foi' the purpose, 
and took tlie objection that the de})Osition was 
irregular. Y'lien the objection was taken, the 
time for tlie plaintiff to tile evidence had expired. 
The court ordejcd the ex parte deposition to 
stand, with liberty for the defendant to cross- 
examine. Sill if k V. Bailor. 4 N. E. 321 ; 2 
Hem. ck M. 498 ; 10 L. T. 599. 

A plaintiff, replication not having been filed, 
sulipumaed before the examiner some witnesses 
who had refused to make affidavits. The exam- 
ination* took place, and the depositions were 
treated as ex parte by the examiner, notwith- 
standing a protest by counsel for the defendant 
who, on. its being overruled by the examiner 
thereupon left the room. The plaintiff subse- 

VOL. VI. 


Witness Dead.] — Ybtness examined for 

the plaintiff, and was to be cross-exam i.ncd by 
the defendant, but before he could be cross- 
examined he died, yet the Court of Chancery 
ordered his depositions to stand. Arundel v. 
Arundel. 1 Ch. Eep. 90. 

A witness dying after his examination in chief, 
and before lie was cross-examined, his depositions 
may be read, valcant quantum ; but if his death 
happened before his examination in chief was 
completely finished, no use could be made of his 
testimony. XoUni v. Sliannou.^ 1 Moll. 157. 

Depositions of a witness read, though he had 
ilied before cross-examination ; the ci’oss-iiiter- 
rogatoidcs not going to any point to which the 
witness had been examined in chief, nor to his 
credit, but to matters capable of proof by other 
witnesses. O' Callaghan v. JSCufphAj.^ 2 Sch. & Lef. 
158. 

Where a witness dies after examination, but 
before such examination is signed by him, the 
de[)ositioiis cannot be made use of. But yet, 
where the defendant, after publication, examiued 
; a witness, and on the usual affidavit that the 
: defendant, his clerk or solicitor, had not seen the 
I depositions, got an on ler to i‘c-examine this wit- 
ness, but theVitness died before a re-exainination, 
the court gave leave to the defendant to 3nake 
use of the former depositions of the same witness. 
Copeland v. Stanton.^ 1 P. Y^. 414. 

Kefusal of Witness.] — The refusal of a 

witness to be cross-examined is no reason for 
sup])i'essing his deposition, but the adverse party 
must at tiie same time enforce such right of 
cross-examination as he has. Courteiuig v. 
Iloddns, 2 Euss. 253. 

Beference to Documents in Answers.] — A wit- 
ness, -who had been examined on intern^gatories 
in a foreign country, stated in one of his answers 
the contents of a letter, which was not produced : 
— Held, on the trial of the cause in England, that 
so ranch of the answer as related to the contents 
of the letter was not receivable. Stelnhellev v. 
Xewton, 1 Bcott (N.R.) 148 ; S D. P. C. 579 ; 9 C. k 
i\ 313 ; 6 Man, & Q. 30, n. ; 9 L. J., C. P. 2(>2. 

The depositions of a witness are admissible, 
though it appears that, on his examination, he 
referred to papers which he refused to allow the 
commissioners to see, Stelnheller v. Xeuinn. 2 
M. & Bob. 372. 
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If a witnosH (‘xainined upOE interrogatories 
refers to a writiiig in itself not evidence, as 
containing a stateiiient of the facts as to which 
he is interrogated, this %vriting may he read as 
])art of his deposition. Ftdvouer v. Hanson^ 1 
Camp. 171 ; 10 11. 11. OG;!. 

On an is.sue raising the question whether due 
diligence had been used to obtain the answei' of 
A. to a bill in chancery, a witness stated on 
interrogatories that he did with due diligence 
endeavour to obtain the answer, but couhl not, 
and that he wrote a letter on that occasion to A.’.s 
agent- The letter itself was not in evidence : and 
there was no in oof that any endeavour had been 
made, except wilting sucli letter : — Plckl, that 
the tleposition to the extent above stated was 
admissible, though the part immedhrtel}^ follow- 
ing set fortli the contents of the letter, and was 
therefore excliuied. Tufton v. Whitmore^ 12 
A. & E. 307 ; 0 L. J,, Q. B. 405. 

Where, upon the examination of a witness 
before a special examiner, duciuneiits were placed 
in his hancls for the [nirpose of being prove<l as 
exhibits, and no (juestiuii was put to liiui on 
behalf of the defendant, whose witness he was. 

- except such ffuestions as merely led to the proof 
, of handwriting, it was held that the counsel or 
solicitor for the plaintilf had no right, us mere 
matter of course, ami in the absence of any 
; 3 })ecial grounds, to inspect the «locuments so 
placed in the witness's hands. Lord v. ('tdrhi, 

5 Do G. ]M. k G. 47 ; 2,3 L. J., Ch. 439 ; 18 Jur. 
25.3 ; 2 W. 11. 298. 

Paper Annexed to Depositions.] — A witness 
for a defendant was examined on a commission ; 
■on his cross-examination a paper signed by him 
was produced to liim, and a portion of bis cross- 
examination and re-examination related to it 
and was founded on it; the pa] >er Avas annexed 
to the de})osition ; — Held, that this paper was not 
to be read {IS a part of the cross-examination of 
the witness, but that, if the }>laintiff’s counsel 
wished it to be read before the cross-examination 
was road, it must be read {is his evidence, so as 
to entitle the defendant’s counsel to observe on it 
in a special reply. Sfr/dtr/hK v. Foder^ 6 Car. 

1\ 289. 

Deposition, tiikcii under a joint commission — 

■ I Imve nothing further to s{iy. 1 hand you a 
Legal isctl co])y of a <lcposition (f).) which I made 
at the English consulate, ami which I now con- 
firm. Any discrepancies that may be between ' 
this document and my present deposition must j 
.be attributed to the length of time that has ' 
-elapsed since this occurrence” : — Held, that the 
•copy of deposition (I>.) was inadmissible. A Icocdi 
V. Moyal Fj’cJuoic/e Atisurenre Corporation^ 13 
Q. B. 292 ; 18 L. j., Q. B. 121 ; 13 Jur. 44.5. 

Secondary Evidence of Contents of "Written 
Documents received without Objection,] — Under 
a commission to take evidence abroad in an 
action, copies of certain documents and answers 
of witnesses with regard to the contents of such 
documents were received by the comiiiissionors 
ill evidence on behalf of the plainti:2, without 
objection on the part of the defendant who 
joined in the commission. The copy documents 
were appended to the depositions and returned 
by the commissioners Held, that the secondary 
evidence of the documents having been taken 
under the commission, without objection on the 
' part of the defendant, was receivable before an 
arbitrator to wdiom the action was referred, and 


that it was too late then to take objection on the 
ground tlmt the original documents were not 
produced. Fohinron v, fJarir,\\ 49 L. J., Q. B. 
218 ; 5 Q. B. 1). 21) ; 28 W. 11. 255. 

Discretion as to admitting.] — An interroga- 
tory being objected to {is a leading (iiieslion, aiuL 
the answei’ obi {lined by it as objectioiuible for that 
reason, the jm’lge eausod pari uf the interrogii- 
toryand part of the answer lobe siqipressed, and 
the remainder, which aiipeared not atleclcd by 
the context, to l.>e read in evidence : — Held, tliat 
the judge was not bound to reject the inteiToga- 
tory ami aiiswei’, merely because the question was 
a Icatling one, but might exercise a discretion ;is 
to excluding or admitting tlie whole or part of 
the answer obtained by tbeleiiding question, and 
that the course taken {it the trial was correct. 
SiiiaU V. Adi me, 13 Q. B. 840. 

Part or 'Wliole.] — Where the examiimtion of 
an absiait wiiness is i-ea<[ on the piirt of the 
plaintilf, the wiiole, ineliuLing the answers to tlie 
cross-interrogatories, must be read iis part of his 
case. Tewperlif v. i8Vv;//, 5 Car. k W 341. 

A ]>nrty cannot alKindou an interrogatory in 
part; lie must alKiiidon the whole. Wheeler 
Atliina, 5 Esp. 240. 

Legality of.] — Illegal questions or answers 
returned by commissi oners may be objected to 
and struck out {it the tri{il; but counsel can- 
not object to {inswers to .illegal questions put 
on his own side. LIutcUinfion v. Bernard^ 2 M. 
& Bob. 1. 

"When Lost.] — Answers to lost intciTogatories 
in:iy be read as aib-oissions by the answering 
p{irty, although some of the answers ai’c unin- 
telligible ]jer se. Bowe v. Brenfon^ 3 JM. Bv. 
271 ; 8 B. & C. 705. 

The court refused to ordei' copies of depositions 
to be recorded and exenqdi lied where the original 
liad been lost, and in trials {it law subsequent to 
the ilismission of the suit the witnesses laid sworn 
contrary to their depositions. Bruhanf v. Periie, 
2 Ch. Bep. 30. 

On Petition of Eight.] — On a petition of right 
a commission issued and an inquisition was 
thereupon found and icturned into chancery. 
Before {iny further pi'ocecding the suppliant filed 
I a bill again.st the attorney-genenil to pei’petuatc 
testimony, reciting the ] petition. A commission 
i to examine witnesses issued tiieinupon. The 
suppliant proposed tri the Croivn to join in the 
commission, but the Ci’own did not consent and 
the commission issued ex parte. The Crown 
having' traversed the imquisitiou, and the recoi'd 
being sent into the Queen’s Bench : — .Held, that 
depositions t{ikeu under the commission to 
examine witnesses were admissible on behalf 
of the siipjiliant, whei’c the deponents were with- 
out the jurisdiction of the court. I)e Ixodes 
{Bar 0 ) 1 ) Catse.^ 8 Q. B. 208. 

Absence of Witness.] — In order to let m the 
de])ositioiis of a witness examined on interroga- 
tories, his absence must be sbcwii by someone 
who can speak to the fact of bis own kn owlet Ige. 
Bohinson v. J/arhL% 2 M. k Bob. 375. S. P., 
Fj'octo)'’ Y. Zainson^ 7 Car. &; P. 029- 

Proof to satisfy the court that a witness whoso 
evidence has been t{iken abroad under a com- 
'tnission is out of the jurisdiction when the evidence 
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is t-endcred inay ])e less stringent when lie is 
j’esideut abroad than when the cvideiiee has been 
takeji of a witness going out of the jurisdiction 
for a toinporarv pmpose. v. PoJhich 

V. .PoUarl^, 2 Sw. .V' Tr. 310 : 30 L. J., Mat. 183 ; 
4 L. T. 47t>. ^ 1 

Whei'e in an affidnYit to ft'und an order for a , 
commission it was stated that the object was to ' 
examine A., rc'iident aliroad. and tiie summons 
was served on the co-respondents : — Held, that the 
iprosnm]>iiun was that the witness continued 
a])]’oaal unless the contrary was sliewn. and tlie 
court allowed the evidence to btj used. Ih. 

Proof of Sailing.] — It will not })e suffi- 
cient to p]'uve, tliat on fiie evening before the 
trial the witness was, with his luggage, on board 
a s]ii[i bound for Motitreab the ship being then 
three-quarters of a mile below Gravesend, wait- 
ing for the captain to come on boai-d. Otv- 
ruf tiers V. Gralidin, Car. k 1\L o. 

But }>]‘oof ]>y a peison tliat he had jircpared 
die wiim»‘s ourtit for Aintralia. and had seen 
him start by the Blnckwall railwiiy to go on 
bi)ar<l the “Asia/' which lay at Gravesend, bound 
for Australia, and that he had received a letter 
from the witness from Sheeniess, and another 
from Plymouth, at both v>f whicli places llic “Asia ” 
had put in, is sufficient for this purpose, as being 
evidence that his voyage luul been commenced, 
Turlaas v. Frencli, 2 Car. k K. luOS. 

When driven Back.] — ^AVhere, by a rule 

of court, a witness was examined upon interro- 
..gatories, on the ground of his being about to 
leave the kingdom, his depositions might be 
read, if he had actually sailed, though the vessel 
hatl been driven back into poit. bv coiitraiy 
winds. Wurd v. Wells, 1 Tainit. 431 : 10 E. li. 
oSl. ?., Fo/isieh v. Af/ar. 6 Esp. 02, 

™ — ISTature of Yoyage.] — A jiarty was not 
entitled to read a dcposiiinu taken upon interro- 
gatories, u])on proof that the witness was a sea- 
faring man, and that he lately belonged to a 
vessel in the Thames : he must likewise have 
isliewn of what nature rhe vessel was, and 
whither bound, or that inquiry liad been made 
for the witness. Fidconer v. 'nanson, 1 Camp. 
171 : 10 Ik Ik 603. 

Whether Permanent — On proof of Sick- 
ness or Infirmity of Witness.] — Tlie 1 Will. 4, 
c. 22, s. 10. which requires, ])ef ore de] K)sitions taken 
under it can bo read in evidence, that it should 
appear to the satisfaction of the judge that the 
■fleponent is unable from ])ermancnt sickness to 
attend the trial, <Iocs not mean that the sickness 
slionld be incuraldc. ])ut that it slionld be of 
that degi’co of permanency as to make it last 
Ijcyond the then inqiending trial. DedufoH 
{^Diclio') V. Cnncslun/, 1 H. i Ik 638 : 35 L. J., 
'C. P. 342 : L. Ik I C. P. 699 ; 12 Jur. (n.S.) 709 ; 
14 L. T. 729 ; 14 W. Ik 989. 

The decision of the judge at the trial, that the 
depoueot whose deposition has been taken is 
unable from permanent sickness to attend the 
trial, is subject to review by the court, Imt the 
court will not exercise such jurisdiction unless 
satisfusl that the judge has been misled by a 
fraudulent representation, or that injustieo would 
otherwise be done. I b. 

Qumro, whetlier an affidavit of a medical man 
is admissible to satisfy the judge as to the illness 
of the witness. Il>. 


\ Quaere, ■whether pregnancy and imminent 
I delivery be a cause for the examination of a 
witnes.s by the prothonotary under 1_ Will. 4, 
c. 22, as a permanent sickness or infirmity in the 
contemplation of the statute, Abralueni v. For- 
tim, \ D. P. C. 266 ; 1 M. k Scott, 384. S. €. 
nom. Abraham v. Xeioton, 8 Bing. 274 ; 1 L. J., 
G. P. 91. 

If so, it must be shewn by affidavits of com- 
petent persons, that the delivci:y will prol,')ably 
happen about the time fixed for the trial of the 
cause. Ih. S- P., IJa/iIes v, Loioulcs. 6 Scott, 
738 ; 8 L. J., C. P. 10. Pond v. l)i>ne.% 3 M, k 
Scott, 161. 

A will purported to have been executed in the 
presence of two attesting witnesses. One was 
abroad, and the other in England. The executors 
who ]jropoiuided the wall applied for a commis- 
sion for the examination dc bene esse of the 
second attesting witness, wdio w^as resident in 
London. The affidavit alleged no physical 
ijffirmity, but described him as a n elderly person. 
The court ordered the commission to issue, but 
iTitimated tliat if it was proposed at the trial to 
read the evidence taken under it, strict proof 
of inability to produce the witness would be 
required. McPherson v. Parnell^ 40 L. J,, P. 30 ; 
24 L. T. 742 ; 19 W. K. 784. 

Use of by Opposite Party.] — ITic defendant 
iiiterrogateil a witness as to a conversation 
between the witness and the i)laintifl;’s testator. 
Qumre, can the plainti-h! read the deposition, the 
defendant declining to do so. Lonq v. Lonq^ 5 
Ir. Eq. Ik 38. 

The plaintiff had cxamineil a witness respect- 
ing a conversation lictweeii the defendant and 
tlie witness. The plaintiff declined to read the 
deposition at the hearing of the cause, as it 
nia.de against him. The defendant then proposed 
to rca<l the deposition, as his evidence. But the 
Vice-Chancellor ruled that the defendant was 
not at liberty to read the deposition, tis it was 
not evidence" for the defendant as to whose con- 
versation it related. WiUtm, v. Calvert. 5 8im. 
194. 

Taken during Abatement, ] — Depositions from 
abroad published, though taken during abate- 
ment. Sinclair v. James,i Dick. 277. 

Depositions allowed to be read though taken 
during abatement. Thomjison v. Tooh^ Dick. 
115. 

Feme sole sues out a commission to examine 
witi'iesscs ; before they are examined she marries. 
Their de])Ositioiis ordered to stand. Winter v. 
iJancie^ Toth. 99. 

Where witnesses were examined /luring the 
abatement of a suit occasioned by the death of 
parties, the depositions of those who did not at 
the time of their examination know of the death 
of the parties wiiich had caused the abatement, 
were received, and the depositions of those who 
did know such facts wmre suppressed. Curtis v* 
Fidbrooh, 8 Hare, 29 ; 19 L. J., Gh. 05 ; 13 Jur. 
1044. 

Effect of Amendment of Bill.] — After witnesses 
examined upon original bill, amended bill was 
filed against new parties, some infants ; court 
w'ould not allow evidence taken on the original 
bill to be read against new^ defendants, the 
infants. Quantoch v. Pullen^ 5 Madd. 81. 

Where a fact is put in issue by tlie original 
cause, and evidence examined to it, no evidence 
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can l>e adtluccd upon that fact upon a supple- 
nieutal bill : neither will equity assist a party to 
make out a ditfevent case upon a. second trial at 
law, upon that which lie made upon the tirst. 
(\icUhvrnc v. Huattpif 2 Kidgw. .P. 0. 504. 

An amendment, making the plaiiitifl's in the 
original bill sue on behalf of themselves find all 
other persons having t]H3 same interest, does not 
so alter the parties or the frame of the record, 
that depositions taken in the original suit cannot 
be used in the amended suit. Mlllhfaii v. 
mti-licll, 3 Mvl. & C. 72 : 7 L. J., Ch. 87 ; 1 Jur. 
888. And see 6'. C., 1 Myl. & Cr. 433, oil. 

If a bill is amemled, by adding parties, after 
witnesses have been examined, their depositions 
cannot be read against the new parties. Pratt 
V. Partner, 1 Him. 1 ; 4 L. J. (O.S.) Ch. 149 ; 
6 L. J. (O.S.) Ch. 186 ; 27 11. R. 130. 

After publication, a bill tiled by liusband and 
wife wais amended by making tlie wife sue by 
her next friend ; — Helil, that the evidence was 
still receivable. Pactr v. Front, 7 Beav. 288. 

In a suit instituted jointly by husband and 
wdfe, in relalion to the wife's se])ai-ate estate, 
where the bill has been amended by making the 
husband a defendant, and a<ldiiig a next friend 
for the wife, the dc})Ositions previously taken 
cannot be read at. the liearing. Jlaynra v. Jach^ 
AY.///, 4 Jur. 457. 

A testator bequeathed the residue of liis estate 
to his w’ifc A. G. for her life, and the legatee, 
descriliing herself a A. G., widow, tiled a bill 
against the executors for the administrafiou of 
the estate ; but, it appearing that J. P., the lirst 
husband of the legatee, wars living at tlie time 
the ceremony o£ marriage was perfiirmed between 
her and tlie testator, and. at the time of tiling the 
bill, she tiled a supplemental hill, describing 
herself as A. .l\ alias A. G., by her next friend, 
against J. P.. for the jmrpiose of making lier 
husband a party to the suit : — Held, that this 
was not such an alteration of the frame of the 
record as to render the evidence taken in the 
first cause, inadmissible at the hearing of the 
two causes ; and that the amended ilescriptioii 
of the plaintiff, in the supidemental bill, could 
not afi’eet the liability of a witness, examined in 
the original suit, to be indicted for perjury if he 
swore falsely. Crder y, Giles, 1 Keen, 685: 5 
L. J., Ch. 46. 

After evidence taken in a cause, the hill -was 
amended, and the title of the cause became 
thereby altered : — Held, that such change did 
not prevent the evidence being used, though taken 
in a cause differently intituled. Penfold v. Giles, 
6 -L. J., Ch. 4. 

c. Amendment of, 

Where Mistake.] — A deposition of a witness 
permitted to be amendeil after publication, where 
there clearly apjpeared to be a mistake made bj" 
him in a material })art of his evidence, llotdey 
V. Pidley, 1 Cox, 281 : Dick. 677. 

A deposition of a witness amended after publi- 
cation, Grirlls V. Gansdl, 2 P. W. 616. 

Deposition of witness rectified, he having 
been first examined by examiner before court, 
JJarliny v. Stanford, Dick. 358. 

Upon an affidavit of the witness that the 
examiner had mistaken him, his depositions 
amended on examination in court. PemUfil 
T. Pemlarll, Kel. 25. 

But a similar application was subsequently 
refused. Tnilteruc v. Burdus, Kel. 26. 


: Motion for liberty for wiincss to rectify bis 
depositions after publioatioii, tlie point uppearing* 
not to be mere mistake, and liis affidavit not 
explaining it satisfactcirily. I'cfuscil witli costs. 
Kenny v. JJaiton, 2 Moll. 386, 

Upon appeal against a decree after the case 
printed, and an ajipcndix of the evidence, as 
entered in the registrar’s notes of ]>roofs on the 
hearing, it is ij-regular to procectl liy onler upon 
motion in the court below, to exqmnge any part 
of such evidence as entered b}" mistake, but tlie 
course is to a]iply to the House by petition for 
leave to procceil in the coiiid below to reetiiy it. 
Lofdell y. Creayli, 1 Bli. (^t.8.) 225. 

The Christian name of one of the defendants, 
having been mistaken in the title to interro- 
gatories and dejjositions, an order was made for 
correcting that error, and I’e-swearing the wut- 
nesses. Cnrrew Jtoiryerri^ Swanst, 357. 

Motion to amend depositions after jmblication^ 
refused. Ingraui v. Miteliell, 5 Yes. 297. 


Want of Kotice.] — De])Ositions of wutnessesi 
de bene esse, taken ex parte, and without notice^ 
of striking the mimes of commissioners, or of the 
execution of the commission, suppressed. Loro- 
den Milford, 4 Bro. C. 0. 540. 

Depositions taken on the part of the plaintifi: 
having been suppressed, as against some of the 
defendants, on. the ground of no notice until 
after imblication, upon evidence that the omission 
arose from a mistake comrnittetl by the clerk to 
the ]Jainti:ffis solicitor in, giving at the examiner’s, 
office tlie name of tlie clerk in cmirt for others of 
the defendants, as the name of the clerk in ctnirt- 
for all the defendants, in consequence of which 
the plain tltfs witnesses were produced only at 
the seat of the clerk in court so named ; and, 
upon the examiner's certiticatc that the name of 
that clerk in emirt only wus delivered to him r. 
the Lord Chancellor gave to the ilefeudants the 
option ; either of pei-mitting the plaintiff to 
re-examine the same witnesse.s, or of allowing 
the depositions to stand, with liberty for them 
to cross-examine those witnesses, and to examine 
others. Chohnondeletj y. (tinton, 2 Mcr. 81 
16 R. R. 167. 

On the 41h August, 1836, the plaintiff issued a 
commission to examine witnesses. Defendant 
did not join. Dej lositions returned October 23rd. 
and publication passed Kovember 25th. Defen- 
dant takes out commission, gives notice on the 
9th December of intention to execute it, and 
examine witnesses on the 23rd December : — 
Held, that depositions were irregular, and motion, 
to suppress granted. Jleaj) w JIawnrih, 1 Jur. 
351. 

The court is not bound to suppress depositions, 
in every ease of irregulaiity, and when.: from 
a misconception of the 8(>tli Order, nine days" 
notice of examining "witnesses was only given, 
but the examinatitm was not commenced till 
after ten days, and no party was prejudiced 
thereby, aiul publication passed without objec- 
tion, the emnt refused, under tlic circumstances,, 
to suppress the depositions. Atf.-Gen. v. Ball,. 
9 Ir. Eq. R. 463. 

“ Where a p,lamtiffi’s solicitor knew' the names,. 
&c., of the witnesses who were examined before 
a commissioner, and was at the inn where the 
1 examination took place, but had not recei veil 


d. Suppressal of. 
i. For Irreyularity, 
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iiny notice respectiug' them from the other side, declined a reference to the master to distinguish 
an applicaticm to suppress the depositions after what parts thereof related to matters not in 
pnldicaiio}), no objection being made at the lime, issue in the original cause, and it being held that 
was refused, with costs. Sntttli v. PincoDtht^ they were not entitled, under such circumstances, 
1 Hall Tw. 2oO : K) Sim. 497 ; IS L. J., Cdi. to have the objection to the evidence reserved to 
211; 13 Jur. 17)8. 191. the hearing. Pu,wall v, Scott, 1 Pli. 110; 12 

'Where wilnes.-'cs arc to be examined before a Sim. 550 ; 6 Jur, 251. 
commissioner, wiierher it is necessary to give 

noricc to tlie other side, of the names, icc., of the Acquiescence in.]— On the exammation and 
proposed witnesses, (jumre. Ul cross-examination of an aged ami inhrm witness 

labouring under deafness, the (jiiestions were put 
On Fresh Interrogatories.! — The plaintiffs and and aiisw^ers received through the medium of the 
dehaidants a pjilied to the master for a cert ideate tlaughter of the witness; and the examiner 
for a coinmis>ion 1o examine witnesses abroad, certified that the state of the witness did iiot 
anti lliCY proilueed to liim tlie proptwed intciTO- permit the examination to be proceeded with 
gattu‘ies‘. He certified in borh cases that a com- without danger to her life, and that much ot the 
mission was necessary to examine witnesses cross-examination and all the re-examiuation 
•hinder the said intermgatoiies," and orders had been preterraitted. Ihc defendant 
were inatlc* accordingly. Tlie [larties afterwards wards obtained an Older for his costs, which 
by consent obiained an order for a single com- recited that the testimony of the witness had 
mission directed to a sole c<;>mnnssioner. The been taken : Held, that the defendant having 
plaintiiTs examined on frc>h interrogatories : — concurred in the mode of exaniinatioii adopted, 
Held, that under the first orders the pi’ocGcdiiig could not afterwards object to ^the^ use ot the 
of the plnintiffs was irregular: and secondly, testimony by impeaching its fidelity on that 
that it was eipially so under the consent order, ground. Tl /'/fZ'/boi* v. Atcfiiaon, 10 Hare (App.) 
The court, however, refused to suppress the ^Ivi. ^ . t 

depositions, but made the plaintitrs pay the A supplemental bill was hied, iii which ji 
costs of the a})})lication, and gave leave to the <leceased person was named as co-plaintiii, and 
defendants to apply to be put on a footing of next friend of infant plaintiflts, and in the 
oqualitv with- the jilaiiitiffs. A't.Poa v. title of the plaintiffs interrogatories tor the 

lirldporf (Lord), 7 Beav. 197>. examination of witnesses his name was mentioned 

Plaintiff and defendant having joined in a as being still a [larty .'-—Held, that a defendant 
commission, witnesses were examined on both who had acquiesced, and intituled his interroga- 
sidcs; the 'commissioners of one ])avtv ^yere tories in a similar maimer, could not, after 
present while the witnesses of the other were publication, move to suppress^ the dej)Ositu)us. 
examined, and errtss-examined them, and exhi- ILuicola v. W rhjlit, 4 Beav. H)6 ; 10 L. J., Oh. 
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be eoukl .Give thereto upon the nmrgiii. Kellij v. 
French , LI. CL t. Plunk. 160. 

Ey Solicitor.] — Phe court will not reject | 
deposirions, on the certificate of the comniissionerfi 
before whom they were taken, ou the ground 
that the witness under examination luul not only 
consnlrei! iiiinules of her own, but a document, 
drawn out for licr by plaintitfs attorney, and 
had dTcn her testimony upon them. Anon.^ 

2 Km. Ch. 27. 

Leposifion suppressed on account that the 
whole w’as wu'itten do-wn in the exact form of it 
by the attorney before it was taken. Ano?i,, 
Ani'bl. 282 ; 8 Keen. 27. 

Witness cannot give as his evidence answers 
in WTiting prepared ]>cfore the examination; nor 
is any suggestion to him by the attomey, counsel, 
or any other i)orson, (Luring the examination, 
permitted ; and in equity, whenever such fact is 
disclosed, the <leposition W'ill be suppressed. 
Bhi/7C V. Lind, spy, 15 Yes, HSl. 

Deposition suppressed and a ]*e-exami nation 
directed, the deposition being taken from the 
witness using, during the examination, full 
minutes in waiting, wliicli she stated to have 
been onginally her own, jait into method by the 
attorney, and so copied with sonic corrections by 
herself. Ih. 

Depositions before luiblication snjiprcsscd, 
being taken liy the commissioners ready jireparcd, 
the witness being agent in the cause ; and the 
mode ill which the court receives the information, 
whether fi'om the commissioners or otherwise, 
is not material, i'lie commission directed to 
proceed, for the purpose only of re-examining 
that witness : sidistituting another commissioner 
for one who, having refused to quality, was not 
permitteil to be })i'esent at the examinatien. 
This order not to [irovent the court’s opening the 
depositions, if a case of necessity should arise; 
as, if the witness c<nild not again be examined. 

A solicitor may communicate with a witness 
before his examination, and take dowm in w'riting 
what he can depose to ; hut to jirepare the 
depositions of a witness beforehand w'ould be 
improper, and form a ground for suppressing the 
depositions. Saner v. Warnfaif. 5 Beav. 4G2 ; 
12 L. J., Ch. " 

By Party to Suit.] — The depositions of a 
%vitness wIk") wars examined in pcrpetuain rei 
memoriam w'ere suppressed on a ])clition after 
his death, and the examiner discharged and 
committed for foul practice and irregularity in 
the taking of them, the plaintiff being suffered 
by the examiner to insiruct him, and the witness 
being corrupted : and as he had been examined 
on a trial to the same points, the plaintih' might 
give evidence of what he sw^ore. JLmer v. ILarf, 
Mos. 321. 

A motion to suppress the depositions of 
witnesses examined on behalf of the defendant 
after a conversation by him with one of the 
plaintiff’s witnesses on the subject of his testi- 
mony, refused; the conversation not having been 
communicated to his solicitor before the defen- 
dant’s interrogatories w'erc prepared, but without 
costs ; communications between witnesses and 
parties being disapproved. Bonghtoti v. Pierre- 
3 Bw^anst. 550. 

Depositions under Previous Order.] — Deposi- 
tions were suppressed for irregularity in the 


oixler uniler wiiich they had been taken. The 
examiner, on the w’i messes again going beforeliim 
for examination under an orderfor that ]>ur})ose, 

I read over to them their depositions taken under 
the former order, and impiired wiicther they 
wane correet, and on being answered in the 
affirmative, lie caused them to lie signed by tlie 
witnesses. The court suppressed the de])ositions 
as having been irregularly taken. Atf.-Oen. v. 
Xetkcrcoaf. 10 Sim. 311 ; i) L. J,, Ch. 17. 


Mistake,] — Diion a motion by the plaint iff to 
suppress a cleposition, on the ground of a mistake 
of the witness in making it, the defendant has a 
right to choose wiieihcr the motion should standi 
over and come on with the cause, or wiicther the 
plaintiff should have liberty, without jirejiidice- 
to tlie deposition, to examine the witness again 
upon the same interrogatory, with liberty for the- 
defendant to cross-examine him at large ; and,, 
on the dcfen<laut selecting the latter alternative,, 
the court' ordered accoi'dingly, directing the costs, 
of the motion and flic additional examination to 
he paid bv the [)Iaint iff. LJdwardn v. Jiroivn. G' 
Jur. 42L‘ 

Upon the motion by a defendant to si t pi}) res, s. 
depositions sii])porieil by the aiiidavit of a wit- 
ness, thnt the evidence which she gave before the 
cominissioners wais not truly re]U'esentcd in the 
depositions, and that she had mistaken the mean- 
ing of a tccliiiical ex|)ression used in the inter- 
rogatories, the court i-efused to suppress the 
depositions, but gave the parties liberty to re- 
examine and cross-examine the witness viva voce 
before the master (the commission being issued 
after decree), upon tlie dis[)uted parts of the 
depositions ; and also gave the plaintiff liberty in 
the same rmmner to examine, and the defendant 
to cross-examine the commissioner and his ederk. 
Pohnon v. Latuh 7 Haro, 2i)<> ; LS L. J., Ch. 2-l;b 
IBJur. 823. 

Depositions set down in a wnong sense, sup- 
])rcsscd, and witness re-examined. Peacoch v.. 
CWlen,^\ Cary, -l^. 

On a motion made on behalf of the relator., 
after the cause had been argued, to suppress the 
deposition.s of the trustees, it w'as ordered that 
they should be suppressed, on the relator enter- 
ing into admissions, and on tlie defendants being- 
permitted to add to their evidence; baton appeal 
the order was discbiu’ged, the Lord Chancellor 
being of opinion that even on these terms the 
relator could not bo rcUeved from the mistake. 
Aif.-trc-n, V. ])cw, 3 DcG. (k Bm. 1-88. 

Fraud.] — 'Witness examined by fraud, sup- 
])ressed, and parties to fraud to be. pi’ocecdecl 
against hy bill. Walfcrd v. Walford^ Cary, 5(>. 

ImpertiueiLce.] — Couii refused (with costs) te 
order interrogatories, how^ever impertinent, to be 
suppressed, if witnesses have aiisw'cred them ; 
they should demur : answering them waives, 
impertinence. deji’er},^\. Whitinoh,, h Trice, 4-8(>. 

Where a witness deposed to facts to which he 
could not have bceti cxaniiiibd,.the court upon 
motion suppressed the depositions. Smith v. 
IlLcrdiny, 'Kl. ck K. 347 ; 3 Ir. Eq. K. 33(>. 

Presence of Third Party.] — A commissioner- 
examiner having permitted a soliictor in the 
cause to come into the room during the exami- 
nation of witnesses, and being also in communi-. 
cation and concert with the solicitor, the court 


iii. Other Grounds. 
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Fiippressed the der)Ositions. jDoJterfn x, I)oJie 7 tf/. 
8 Iv. Eq. K. 870. 

Presli Objection.]— The court refused to sup- 
])ress depositions on a proinid of objection to 
whudi the attention of liic cennmissioners iiadnot 
been called, where a difterent objection had been 
made before them, ninl had been properly over- 
ruled, V. Freeman, 4 Hare, 552 ; li L. J., 

Ch. 371 ; 9 Jur. 549. 

Where Witness has demurred.] — Where a 
commissioner loi* the examination of witnesses 
had taken upon hiuiself, notwithstanding the 
demurrer of a witness, to examine her : — Held, 
that the dc[)Osition must be suppressed, although 
upon hearing the demun’cr the court lield it to be 
untenable. Goodale v. Gawtliorn, 4 Dc G. k. Bin. 
97. 

Held, in. the same case, that where the witness 
was not informed by the conrmissioiier that her 
statement as to the reasons for her demurrer 
should ho upon oath, lier demurrer was not 
invalid by reason of her not having been sworn 
to the truth of the statement ; and also that the 
commissioner ought not to have been served with 
a petition to suppress the depo.sitions, and the 
petition as against him was dismissed with costs. 
Ih. "■ '■ ■ ' ' 

Belay in Prosecution of Cause,] — Where 
nothing has been done in a cause for many years 
till Hovomber, 1847, the court, after having 
refused the defendant leave to file a new repli- 
cation, and having refused to dismiss the cause, 
but having ordered it to be set down, refused to 
suppress depositions taken in December, 1847. 
LeicU V. Tliomaa, 12 Jur. 97. 

iv. Practice on. 

Application— Time for.] — Hotion to suppress 
depositions upon groundless objections, and not 
only after [iublication, but even after the caitse 
had been called on and struck out, refused. 
Whitcloclie V. Bahcr, 13 Yes. 511 ; 9 K. .11. 216. 

Depositions will not be suppressed before the 
hearing of the cause, unless in a case where the 
party ought to be allowed to examine over again. 
LyHatjkt v. Lijsafiht, 1 Hog, 208. 

Party is too late to move to suppress a deposi- 
tion for irregularity, aftei’ having exhibited 
articles to discredit the witness. Malone v. 
Morrh, 2 Mull 324. 

Cross-interrogatories must be lodged before the 
examination in chief has closed, and the motion 
to suppress them for irregularity must be made 
after publication passed. Aahvard JPeJi-wn, 
2 Hog, 3. 

By Couseut.] — Motion by consent, that 

depositions taken during tlic long vacation, 1852, 
might ])e suppressed, and that both sides might 
proceed to examine witnesses orally under the 
new statutes. The vice-chancellor said, that 
applications hy consent, for su})prcssion of depo- 
sitions, ought in general to be made at chambers ; 
but as this a],)plication v'as besides to take the 
eviiience orally under the new practice, it was 
proper to make the application in court. ' Anon., 
16 Jur. 1129. 

I'otice.] — jHotion by one of several defendants, 
that the deposition of a witness who had been 
examined by the plaintiff should bo suppressed : 

■ — Held, that notice of the motion ought to have 
been served on the other defendants. Barnett 


v. PajHnean, ,18 D. J., Ch. 466. JS. C. nom. 
Barnard v. Pajfinecm, 3 De G. & Sm. 498. 

Time to find whetlier Deposition regular.] — 
When the interval is short between the publica- 
tion and the hearing, the court will grant time to 
examine whether the deposition was regularly 
taicen, it being too late to object during the 
hearing. Gordon v. Gordon, 1 Swanst. 171. 

15. Costs. 

Defendant’s Commission — Verdict.] — ^Where a 
commission issued at the instance of a defendant 
for the exammation of a witness abroad, and 
he obtained a verdict : — Held, that he was not 
entitled to the costs of the commission. Bridges- 
V. Fisher, 1 Scott, 485; 1 Bing. (N.O.) 510; I” 
Hodges, 36 ; 4 L. J., C. P. 117. 

Irregularity.] — An order and commission to- 
examine a witness residing out of the jiii'isdiction 
did not s})ecify the time or place of examina- 
tion : — Held, on motion to review the taxation, 
that tlie master acted rightly in allowing these 
costs, as the defect was an irregularity merely, 
which the opimsitc piuty had, by cross-examining 
the witness, waived. Iloudri ns y. Baldwin, 2 L. M. 
ck P. 250 ; 16 Q. B. 375 ; 20 L. J., Q. B. 198 ; 15 
Jur. 749. 

17ot used.] — A witness was examined on 
interrogatories, but his examination was not 
used at the trial : — Held, that the costs thereof 
were projmrly tlisallowcd. Curlinef v. Ilohertson, 
8 Beott (N.K.) 288 ; 2 D. & L. 307 ; 7 Man. & G. 
.525 ; 13 L. C. P. 169. 

If a wntness is so old and infirm that it is a 
pi'udcnt course to take his examination, but he is 
afterwards able to attend the trial, the plaintiff 
may be allowed the costs of the commission, as. 
well as the costs of the witness’s attendance at 
the trial. Beaitfort (JDahe') Y.Ashhnrnkani {Eark), 
13 C. B. C:n.s;) .598 ; 32 L. J., C. P. 97 ; 9 Jur. 
(N.S.) 822 ; 7 I.. T. 710 ; 11 W. E. 267. 

A commission was taken out 33y the defendant 
to examine a witness at Paris. At the trial, the 
plaintiffs counsel abandoned that part of his 
case to which the evidence under the commission 
applied, and the defendant had a verdict on that 
issue : — Held, that he was entitled to the costs of 
the commission. Jewell y. Parr, 17 C. B. 635;, 
25 L. J., C. P. 179. 

Wlxere N'ew Trials.] — A. sued B. upon two hills, 
of exchange and a promissory note, and obtained 
a verdict, subject to a bill of exceptions. A venire^ 
de novo was awarded, and upon the’ second trial 
the evidence obtained by B. under a commission 
to Paris, induced A. to abandon Ihe second bill, and 
he had a vei'dict on the other bill and the note, 
subject to a second bill of exceptions. Proceed- 
ings were afterwards instituted in chancery, 
which resulted in a decree that the bill of 
exceptions should he abandoned, and the second 
bill given up to B., and the cause retrie<l, striking 
out the count upon that bill. Upon that trial B. 
succeeded : — Held, that on the taxation of the 
costs, B. was not entitled to the costs of the 
commission as costs in the cause, the evidence 
taken thereunder not being applicable to any 
},>art of the record as it then stood, Jewell v. 
Parr, 2 0. B. (N.s.) 809. 

When Costs in Cause.] — ‘The costs of executing 
a connnissioii in a foreign country, under 1 Will. 4, 


1039 EYIDENCE — Examination of Witnesses uniler Commission. 1040 


c. 22, s. 4. arc costs in the cause, unless some 
special ground is laid for ordering otherwise. 
Fritter V. SttnuK 4 D. P. C. 5. 

The costs of taking the evidence of a witness 
under tlic 1 Will. 4. c. 22, s. 4, cannot be allowed 
to the party taking it as costs in the cause, unless 
the deijosition has Ijcen used at the trial by the 
party taking it. FitlJnj v. Stftton, 1 H. &; 0. 741 ; 
;42 T1 Ex. 122 ; 1) Jur. (N.S.) S58 ; 7 L. T. 608 ; 
11 W. IL 814. 

Party having Benefit.] — Party obtaining 
commission to examine abroad, pays costs ; but 
if other party examines under it in chief, he 
pays pro[tortionately. Javlmm v. Stiwifj, 18 
Price, 809. 

The defendant assented to the appointment of 
the person nominated commissioner-examiner 
bj' the plaintiff. He cross-examined one of the 
plaintiff’s witness, but did not examine any 
witness on the direct : — Held, that he was bound 
to })ay the costs and expenses incurred by reason 
of ins cross-examination, viz., for the attendance 
of the commissioner during llic time occupied 
by the cross-exnmination, and for ingrossing the 
depositions to the cross intccTogatories : hut not 
to contribute to the com miss uners’ tinveliing 
•expenses. Fot/m- v, At/Jmrr, r> Ir. hkp 11. r>l(). 

Where a commission to examine witnesses 
Issues at the instance of one of the parties to 
the suit, the otiior not concurring in it, the 
party issuing it must pay all the expenses of tlic 
•commissioner, even though the other jiarty should 
cross-exnmine the witnesses of the person issuing 
the commission *, hut if the opposite })arty 
■examines under the commission on the dii’cct, he 
must pay the commissioner for the examination 
and cross-examination of his own witnesses. 
-Znean (^EarT) v. OAfalJetj^ 2 Jo. k Lat. 681 ; 8 
Ir. Eq. IL 712. 

On derruuTer allowed to bill for commission to 
•examine de bene esse, the plaintifi; having, on 
an ex ])arte application, obtained an order to 
•examine witnesses, was ordered to pay to 
the defendants, besides the usual costs of the 
demurrer, the costs of the depositions, but not 
those taken on cross-examination. jDcwy. Cluvlte^ 

1 Bim. .'c S. n:> ; 1 L. J. (O.S.) Ch. 87. 

A party who sues out a commission at his own 
expense, must pay tlie costs of cross-ex{iminatji>n 
of his witnesses by his opponent. O'Hara v. 
O'JIara, 1 Hog. 284. 

Costs of discovery refused ; a commission 
having gone out, the defendant, taking the 
benefit of it, cannot have all the costs. JVoMa 
V. Garland^ 19 Yes. 876 : G. Coop. 222. 

Plaintifi; sued out a commission ; defendant’s ' 
commissioners joined and signed plaintilf’s inter- 
rogatories, and witnesses were examined on 
plaintilf’s part, and defendant’s commissioners 
signed tlio^ depositions, after which it was dis- 
covered that in the commission the title of the 
cause was mistaken. On a motion to suppress 
the depositions. Lord Chancellor ordered the 
commission to be amended, but plaintiff to pay 
the costs of the motion, and to be at the expense 
of sealing a new commission for the examination 
of defenciant's witnesses, and the Master to settle 
a time and place for the execution of such 
commission, liohcrt v. Hillechumj), Dick. 22. 

Discretion of Master.] — It is a question for the 
discretion of the Master, in each particuiai" case, 
whether the expenses of witnesses brought from 
abroad should bo allowed on taxation ; the 


1 Will. 4, e. 22, for the examination of witnesses 
on inteiTogatoi’ies has made no alteration in this 
respect. Jl'^Alpitir v. Fowlrn, \ (4. & M. 795 ; 8 
Tyr. 871 ; 2 D. P. C. 2‘,)9 : 2 L. J„ Ex. 272. 

The master having allowed a large sum for 
costs incurred in the execution of a commission, 
for the examination of witnesses in liuiia,. without 
exercising any discretion ns to tlie ]>ro}>riely of 
the })articLiiar charges, the court, diiveted liim to 
review his taxation. Eteivarf v. Eferli% 4 Ck LL 4(>0. 

Counsel on Execution of Commissions.] — 
Though the increasetl expenses occasioned by 
sending out counsel to act as commissioner in 
taking evidence abroad will not generally be 
allowed, yet it may be alluwalde under the 
circumstances of a particular case : and if tlie 
master has used his discretion the court will 
not iiitei’fere unless it secs lie is clearly wrong. 
Tf/leaiati v. Jloi/al E^rrliata/r Attttu ra tier Corpora- 
fihif 89 L. J., '(.k P. 178 L. 11. 5 0. P. I4I ; 22 
L. T. 269 : 18 AY. IL 881. 

But to entitle a successful party to the costs 
of coinisers attendance on a, (Uimmissloii abroad, 
Sjiecial circiiinsi aiices must lie shewn for such 
attendance. Jwcorq v. H. E. liq.^ 7 IL & S. 415 ; 
14 L. T. 401 ; 14 AV. H. 6,49. 

Solicitor.] — AYlicre a commission has l)oen 
issued to examine Avitnesses abroad, the court will 
not iiiteiTere with llio discretion of the masier in 
granting or refusing the costs of an attorney to 
attend the commission. Corurt v. J)ri/tp,seif, 1 
D. (N.s.) 422 ; () Jur. 86. S. P., Potter v. llattkrn, 
88 L. J.; 0. P. 180 ; L. 11. 4 C. P. 76 ; 19 L, T. 888. 

Costs of solicitor attending execution of 
commission abroad, not allowed. Jfanunond y, 
Wonltaeortk , Dick. 881. 

Ill Colony.] — Tlie costs incurred in a colony, 
under a commission to examine winn'sses, must 
be taxed in England upon the scale which would 
be allowed in the colony, ami the Master, in case 
f'f dilliculty, ought to refer to the colony for 
information, Init not to send the bill of costs 
there for taxation. Wentworth Llotph 84 Bear. 
455 ; 18 L. T. 226 ; 18 AY. 11. 486. 

Examination to Credit.] — Commission to 
examine to credit should lie executed before 
decree: costs given on this uroiind. White v. 
Fnnttell, 1 Ves. A B. 151. 

Bill for Discovery and Commission.] — The bill 
})rayirig discovery and a commission, the defen- 
dant cannot have the costs of the discovery till 
! the return of the commission. Anon., 8 Yes. 69. 

! On a bill f<Ar discovery and commission abroad 
j and injunction, defendant was entitled to costs 
on the discovery and injunction as incidental 
thereto, but costs refused to either jiarty as to 
commission. London Attauratice (Jo. v. Jfnnhep, 
1 Aiistr. 9. 

Production of Deponent for Cross-examina- 
tion.] — CV/.SYW, post, col- 1108 . 

YIIT. BEEPETUxiTIOi^ OF TESTIMONY. 

(See Ord. XXXA'‘n. rr. 8,5-88.) 

1. G-eneral Prikciples. 

Nature of Suit.] — Distinction between exami- 
nation to perpetuate and dc bene esse. In a suit 
for the former purpose, after the examination, 
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there is mi end to the issue. Jlornaon Arnold, Where lands are devised by will, and there is 
II) Yes. 671. no opportunity to prove and establish it at law, 

llistinetion between a bill to ]X}rpctuate testi- a bill to perpetuate testimony thereto will lie. 
mony and a bill of diseovery. Tiie former is not Amn,^ Pr. Eeg. 74. 
a biil of discovery in the strict technical sense 

of tliC term. .EWce v. Jtoojkdl, 82 Beav. 209 ; Parties must have an Interest.]— A )>ill to 
2 N. lb 8 ; 82 L. J., Ch. 508, (524 ; 9 Jur. (X.S.) perpetuate testimony cannot be liled biit by a 
7)30; 8 L. T. 191 : 11 VI. 11. 879. And see 82 jierson who has some interest, present or future, 
Beav. 808. and not by those who would be next of kin to a 

A bill of discovery must be in aid of proceed- lunatic if he was to die immediately. Smtth v. 
ings pending or about to be instituted, but the Atf.-Gen., llomilly’s JSiotes of Cases. 54 ; G Ves. 
existence of sncli proceedings would be fatal to 25G, 2G0, 

a Bill to ])erpetiiate testimony. Ih. To support a bill to perpetuate testimony, the 

A biil to iierpetuate testimony cannot, by plaintiff must have an interest ; but. the minutc- 
amcndincnt, be converted into a bill of dis- ness or remoteness of it is no objection. A mere 
covery. Ih. contingency, however near and valuable (with 

the exception of the case of a wager), the expec-^ 
Where Substantive Action brought.] — The tation of issue in tail, heir-appareiit, or next of 
plaintiffs liled a bill to ])erpetuate testimony as kin of a lunatic, is not sutHcient ; tliereforc a 
to the validity of a deed, which ciiiestion, they dcmuiTor to a hill by tenant in tail in remaimler 
alleged, eould* not at present be tried. After and his issue, to pjerpetuate testimony of the 
the defendants had, by answer, admitted the validity of his marriage, allowed. AlUm v. 
plaintiffs right to ])crpetuate the testimony, the Allan, 15 Ves. 180. 

plaintiffs tiled another Ijill, raising the ([uestion Bill to perpetuate testimony of legitimacy of 
of the validity of tlie same deed. A motion by plaintiff] entitled to remainder in tail, after 
the defendants to stay proceedings in the suit to estate for life. Demurrei’ by seventh and eighth 
perpetuate testimony, on the ground of the in remainder, after plaintiffs, and otlicr defeii- 
existcnce of the second suit, was refused with dants, all infants, overruled ; any interest, how- 
costs. ElUee V. Itoiqjell, 82 .Beav. 318. ever slight, being sufficient. Dnrdey ilord) v. 

BerMthj, G Ves. 251 ; 5 11. R. 285, 

Effect of 6 & 6 Yict. c. 69.] — It was not Next 'of kin of lunatic, however hopeless his 
intended by the 5 k 6 Viet. c. (59, to give a party condition, have no interest whatever in the 
seeking to perpetuate testimony rights stiunger property, and cannot, therefore, restrain bill to 
than those which would belong to him in an perpetuate testimony. 8o heii-apparent cannot 
actual and present litigation. Cauqdell v. Dal have a writ <le ventre inspic. in life of his 
houste {^EarT), L. R. 1 H. L. (Sc.) 4G2 ; 22 L. T. ancestor ; but they may contract upon their 
879. expectations, and may perpetuate testimony 

And it is of course that, when parties are in with reference to interest so created. Id. 2(50. 
immediate litigation, they cannot investigate the Bill to perpetuate will not lie where defendant 
title-deeds of the opponent. Ih. might immediately bar that right. Id. 2G2. 

2 AoTTO^r FOE WHEN Phoper Ih otier Cases.]— Landloi-a may file 11 biU to 

2. ACTION POE, A HEN iKOPER. porpetuiite oviileiicc of a demauil, made under 

Plaintiff must establish Right at law.] — A the Tenantry Act, on his tenant to 3‘enew. Xeat- 
bill to examine witnesses in ])crj.)etiiam roi //?// v. 1 Ball tV B. 872. 

memoriam is not proper, until the party has Bill lies to perpetuate tlie testimony of^ wit- 
established his right at law. Patclet v. Ingres, nesses to pi rove a modus ; but qumre if it will lie 
1 Vern. 808. to establish a modus. Somerset v. Fotherhy, 1 

A man cannot bring a biil to examine wit- Vern. 185. 
nesses in perpetimm rei mcmoi'iiim to establish Demurrer to bill to pciTetiiatc the testimony 
his title, until he has made it good by a verdict of witnesses in aid of plaintiff’s defence to an 
at law, if be is iindei' no impediment of tiying action, because the agreement relied on as a 
his title at law. Parry v. Itvgers, 1 Vern. 111." defence, and touching which the testimony of 
Devisee shall not examine* witnesses in per- witnesses was sought to be perpetuated, was, as 
petuam rei memoriam, to iirove a will against a stated by the bill, corrupt and illegal, and 
purchaser without notice, till tlie will has been because the subject-matter of the bill was alto- 
established by a vertlict at law. DeeJiinall v. getlicr unfit to be the subject of discussion in 
Arnold, 1 ^'eru. 854. a court of equit}', allowed at the rolls ; over- 

Couit will not give leave to plaintiff to examine ruled on appeal. Longjield y. Atihreg, 2 Moll. 



against the plainti'ffi is deraurrable, although 
the piaiutiff coiihl not himself have made such 
matter the vsubject <‘)f present judicial investiga- 
tioii. Spenerr v. Pcel\ L. K. 3 Eq. 415 ; 

15 W. It. 478. 


Amendment of Bill.] — Bill to perpetuate 
testiinonv of modus being amended, by raiding' 
essential i)arty, after commission execaitcd, but 
before publicatioii, a new commission was 
granted. Piddiford v. Ptodridije, 3 Anstr. 643. 


Order for.] — After a replication filed in a suit 
to perpetuate testimony, it is not necessary tf> 
obtain an order to examine witnesses. Allen v. 
JlaeM, 11 Ir, E<p il. 355. 


Suppressal of Bepositions.]“~The depositions 
of a witness who was examined in perpetuam 
rei memoriam were siq)}jrcssct{ on a petition 
after his death, and the examiner discharged 
and committe<l for foul practice and irregularity 
in the taking of them, the plaint ill; being suffered 
]jy the examiner to instruct him, and the witness 
being corrupted ; and as he hacl been examined 
(»n a trial to the same ])oints, the plaintiff might 
give evidence of what he swore. JIoAer v. llart^ 
Mos. 321. 


Illegitimacy — How Action brought] — A 
lunatic, having several children, obtained a, 
divorce from his wife on the gjound of her 
adultery. It was alleged that one of the children 
born before the divorce was illegitimate, and the 
committee presented a petition that proceedings 
might be taken to perpetuate the testimony of 
the illegitimacy : — Held, that the pro})er course 
was for the C(nu-t to settle some of the lunatic’s 
property on his chihlren, and the legitimate 
children, having j’aised the question as to the 
riglit of the child, who it was alleged was illegiti- 
mate, to participate, could then bring an action 
to ])Ci’petu:ite the testimony. Stoer, Jn. rc, 3 
1\ I). 120 ; 51 L. T. 141 ; 32* W. B. 1005-0. A. 


Further Examiuatiou.] — In a suit to per- 
petuate testimony, motion for a further examina- 
tion of witnesses as to 1 lie facts lat(dy discovered^ 
refused on the ground that a demurrer to a 
suiiplemeiital bill for the same purpose liafl been 
allowed. JOuf/Jrt v. 1 Jac. & Walk. 105. 


3. Taking Eyidekck. 

Subpoena.] — Affidavit must be made of service 
on defendant of snbpcena to examine witnesses 
in pcr]>Gtuam ret memoriam before they can be 
so examined. Jltdelufiii, v. WineJiciunbe, Cary, 
34. 8. P., Piwter v. JPd>er, Id. 


Discovery.] — The ordy discoveiy which a 
plaintiff in a bill to pur])etuate testimony can 
require from a defendant is a sufficient admission 
of his title to examine such witnesses as they* 
may tliink fft, on the I'ai'ious mattin’s arul issues 
stated in the bill. EJUce v. llovpell, 32 Beav. 
308. 

An appellant, on a lull to perpetuate testimony^ 
under 5 tk 0 Viet. c. 03, obtained from the Court 
of Chancery a snbpcena duces tecum, directed to 
the respondents. The appellant, being unable 
to enforce this writ against the respondents who 
were resident in Scotland, applied to the Court 
of Session, under 22 '\hct. c. 20, to com})ci them 
to search for and exhibit the documents men- 
tioned in the subpoena. The respondents stated as. 
a reason for non-search and non-production of the 
documents, that they were locked up in the. 
muniment room at a certain castle, and that 
though they were, as trustees of the late owner 
of the castle, in possession of the key of the 
muniment room, yet they could not search that 
room, because there was a dispute between them 
and the present owner of the castle as to the 
right of the possession of the doemnents : — Held, 
that the re.spondents could not be compelled to 
produce the docTunents. Camphell v. Dalkonsie 
L. R. 1 ;H. L. (Sc.) 4G2 ; 22 L. T. 879. 

It was not intended by 5 & 6 Yict, c. 69, to 
give to the person who wished to perpetuate 
testimony, as against the person with whom he 


By Commission.] — Commission to examine 
in perpetuam rei memoriam granted to examiner 
of court. Piaretit'nie v. Ilnrhert^ Caiy, 43. 

Coinmissioii to examine in perpetuam rei 
memoriam granted. Ilea ring v. Fisher, Cary, 

Commission to examine in pej’petuam rei 
memoriam, on oath that witness is impotent 

and sick. Bagskatce v. , llohins v. Foster, 

Cary, 35. 

Ijeave given to plaintiff, before answer, to sue 
a commission in a suit to perpetuate testimony, 
the defendant having been attached, and still 
refusing to answer. Lancaster v. Lancaster, G 
Sim. 439. 

A coramissimi to examine witnesses de bene 
esse, upon a bill to perpetuate testimony, though 
the defendant had not appeared, and was not in 
contempt. Allen v. Annesley {FarV), 2 Jones, 
260. 

Examination de bene esse granted to plaintiffs 
in a bill to perpetuate testimony after subpoena 
served, but before appearance of infant , defen- 
dants, in contctnpt by the messenger’s return 
that they had absconded and were not to be 
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coutcinplatcd a future litigation, rights of any 
stronger character than those whicii would be 
possessed by him in a, suit actually commenced ; 
and it is ol; yourse that, when ])arti,es are in 
immediate litigation, they cannot investigate the 
title-deeds of tire opponent. Ih, 

-k PUBLIOATIO: AND USER OF DEPOSITIONS. 

In (General.] — Semblc. thei'e has been no 
alteration in the rule, tliat, in suits to per[)etuate 
testimony, tlie evidence given ought to be kept 
secret until the time for using it arrives. Ellice 

V. IloiipclL 2 N. K. a : 32 Beav. 209 : 32 L. J., 
Ch. r)h3, 021 : 9 Jiir. (K.S.) 530 : 8 L. T. 191 ; 11 

W. 1:L 579. 

On a bill for examiniiig witnesses in perpetuam 
rei rnenioriam : — Held, that publication of the 
de])Ositioiis should not be alimved unless in a 
strong case. Hucpitt v. CottcrclL^ 3 Mer, (>78. 

Witness Bead.] — Witnesses examined in ])er- 
potuaui rei meinoriam, one dead other sick, 
moved to use testimony, and granted. Senlicwer^t 
T. Setilitnves, Cary. 88. 

Publication of depositions of witnesses 
examined in pei’jietuain rei memoriam, cannot 
pass by a side bar rule ; but there must be a 
special motion for the purpose. Oreoi v. Crcocn. 
1 Plog, 312. 

Depositions in in perpetuam rei memoriam 
not ]uibiished in the life of the witness, cxcc})t 
on incapacity to travel by sickness, &c. : such 
orders, except in the exce[)ted cases, ])roceediug 
on atlidavit of the death of the witness, some 
expressi.Y declaring that the <Iet)Ositious of the 
other witnesses shall not be read. 2Tocri.wn v. 
Arnold, 19 Yes, G7(.). 

Publication of depositions of witness who is 
dead taken on bill to perpetuate may be moved 
for as of course. Bourne v. BUgli^ 1 Price, 307 ; 
16 K. E. 732. 

Publication ordered of the depositions of a 
deceased witness, examined on the behalf of the 
defendant, under the plaintiff's commission, on 
a bill to perpetuate testimonv. Aherrftivcnnt/ 
{EmH) V. Foicdh 1 Mcr. 131. 

The court will not make an order for the 
publication of de})ositioiis taken in a suit to 
perpetuate testimony, whilst the witnesses ai’e 
alive. Banmlale v. Lowe., 2 Kuss. M. 142. 

Abroad.] — Dei)ositions of witnesses 

examined under a hill to perpetuate testimony, 
in aid of an ejectment, and who were resident 
abroa<I and i-efused to come to this country, 
ordered to be pulilished. Biddulpli Camot/n 
(Lord), 19 Beav. 167. 

Infirm,] — A similar application refused, 

as to a witness in England, who, on account of ' 
blindntiss and hdinn state of health, was stated 
to be uiiable to leave home, and who had stated 
his age to be eiglity-three. Ih. 

A witness, examined under a bill to perpetuate 
testimony, was very old, and unable, through 
illness, to leave his home without danger ; 
another was resident in Canada. Their depo- 
sitions were ordered to be published and produced 
at the trial about to take place, and tha-t either 
party might make such use of them “ as by law 
they can.'’ S. C., 20 Beav. 402. 

Order to read on the trial of an issue, the 


depositions of a living witness taken in a suit to 
perpetuate testimony, the witness being too 
infirm to attend at the trial, Watkunf v. 
Atchison^ 10 Hare (App.) 10. 

The defendant having obtained an order for 
the payment of his costs by the plaintiffs, which 
order recited that the testimony of the witness 
had been taken, the depositions of the witness- 
must be regarcletl as having been comjilctely 
taken, and are not therefore to be excluded on 
the ground of the want of a sufficient cross- 
examination. Jl/. 

On the examination and cross-examination, 
of an aged and infirm witne.s.s labouring under 
deafness, the questions were put, and answers 
I’cceivcd, through the medium of the daughter 
of the witness ; and the examiner certified that 
the state of the witness did not permit the 
examination to be proceeded with without 
danger to her life, and that much of the cross- 
examination and all the re- examination had 
been preterniittcd. The defendant afterwards 
obtained an order for his costs, which, recited 
that the testimoipy of the witness had been 
taken : — Held, that the defendant having con- 
curi-ed in the mode of examination adopted, 
could not aftei'wards object to tire use of the. 
' te.stimouy by im],>eaching its fidelity on that 
i ground. Jl/. 

In Subsequent Suit.] — .Depositions in the 
cnstoily of the eoin*t, which were taken in a. 
former suit to })erpetuate testimony, wei’C ordered 
to be published, on the apiilication of one of the 
parties to a subsequent suit, the other of whom 
was a stmiigc]’ to the former suit, and the time', 
for taking evidence in the second suit was 
extended in order to give both })arties an 
opportunity of considering the information so 
obtained ; the court being of opinion that though 
the depositions might not themselves be evidence,, 
thejr might be the means of supplying valuable: 
information to both paities. Vt^ne v. Ve/ie. 15- 
L. J., Ch. 589 ; 21 ^Y. E. 565~C. A. Varying 31 
L. T. 177. 

For Use in Foreign Court.] — It is no objection, 
to the ])ublication of depositions which have 
been taken in a suit to ]>erpctuate testimony,, 
fliat the pi'oceedings for which they are roipiiretl 
are in the court of a foreign eonntiy, or that 
other depositions taken in a similar suit in that 
country have ah'cadv been published. Morris 
Monds, 2 Ph. 205 16 L. J., Ch. 286; 11 Juix 

93. 

Taken de bene esse.] — In a suit to perpetuate* 
the testimony of witnesses, liberty was given to 
the ])lai!itiffs, under the 13 Crco. 2, c. 9, to pass 
publication of depositions of witnesses examined 
de bene esse in the cause. Scanlaa v, M^Cotj^ 
FI. & Iv. 366. 

To Show Title.] — Court will not order copies 
of (lepositions taken to perpetuate testimony of 
witnesses to be delivered out for the purpose 
of perfecting title to an estate, even where 
witnesses are dead. Teale v. Teale^ 1 Sim. & S. 
885. 

Time.] — Commission havi.ug been issued, &c.y 
to examine witnesses in perpetuam rei memoriam 
a yea.r past, publication ordered. Gravennr v. 
Brcarto7i^ Cary, 33. 
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5. Pleading-. 

Bill.]— Pill to ]}erpetuate cannot pray other 
leliel A)ion., 2 Vent. 

In a bill to per})etiiate testimony of a right of 
common and \vriy. the ])laintitfs claimed in right 
of their estates, or otherwise ; tliis is too loose ; 
a tlemnrrer thei'cfore allowed. Cvenaett v. ^hjfton, 
S Pro. C. C. 4^^], A)id avc 1 Ves. J. 44V). 

Pomin'rcr to hill to X)erpetuate, and that plain- 
tiif could try eo instanti, allowed, Sorfh v. 

Dick, 14. 

DemniTer will lie to bill to perpetnate, if it 
does not state that no action can be immediately 
brought. Auqell v. 1 Sim. &; S. S3 : 1 

L. J. (o.S.) Cli. 6 ; 24 R.’E. 149. 

Bill to jfei'pctnate testimony merely, ought 
not to be brought to a liearing ; but if it })rays 
relief, the defendniit may set it down for dis- 
missal. V<(U(}ht(}i V. 1 Sch. k Lef. 

316. 

Upon a bill to per})ctuatc tlie testimony of 
witnesses toucliing a rigid to a way, the j)laintitf 
must set out the way exactly in liis bill per et 
trans, as he ought t(.> do in a, declaration at law. 
But such a bill ought not to be brought for such 
triyial things as right of common, or for ways or 
w-atercourses. or at least not till after a recovery 
at law. (rell v. Jlmjii'tmf 1 Vern. 312. 

Answer.] — I'o a bill to perpetuate the testi- 
mony of witnesses with respect to the excention 
and attestation of a will of 1 845, whereby a will 
«of 1838, under which the defendant claimed, was 
stated to ho revoked ; the defendant pleaded 
that the plaintiif ]jut the defendant by force 
out of a yyart of the lands, and that the 
remainder was in the occupation of tenants 
inn lor leases or from year to year, who had not 
acknowledged the idaintiffs title or ])aid him 
rent due, and that the plaintiff would, by action 
at law against the tenants, forthwith try the 
title : — Held, on the authority of v. Clavltv. 
{1 vSim. vS. ]08), that the plea was good. 
Lhidmuj V. Lindmi^j, 12 Ir, Eq. R. 508. 

The plaintiffs filed a bill to perpetuate testi- 
mony. The ilcfentlants put in a full answer, 
and replication having been hied, witnesses were 
examined. The plaintiffs afterwards amended 
their bill, and filed fresh interrogatories. The 
defendants ]>leaded to the amended bill that the 
plaintiffs, since tiling the original bill, had 
instituted another suit, in which' they made the 
several matters raised in issue by the amended 
bill the subject of judicial investigation : — Held, 
that the plea was bad ; that although it might 
have been good if filed to the original bill, yet 
that the defem hints, having answered the 
•original bill, could not ])lead to the amended 
bill. The plea was ordered to stand for an 
aiiswer, witli liberty to the defendants to except. 
ElVtce v. 2li}i(j)ell 32 Beav. 299 ; 2 N. li. 3 ; 
32 L. J., Ch. 563, 024 : 9 Jur. (N.S.) 530 ; 8 
L. T. 191 ; 1 1 W. U. 579.' 

The jilaintiffs having excepted : — Held, that 
although a bill to perpetuate is, to a certain 
•extent, a bill of discovery, yet it is so only to the 
extent of enabling the ‘plaintifEs to obtain the 
relief asked by the bill, vi^.., the examination of 
witnesses as to the issues raised by the bill ; and 
that the answer already put in being sufficient 
for that pmqiose, the plaintiffs could not require 
a further answer. J h. 

A )>ill to pei'petuate testimony alleged that, 
the plaintiff was in po.ssession of lands, and if 


any proceedings were taken by the defendant to 
recover the land, the jilaintitfs woiihl be able by 
the testimony of creditable witnesses to ])rove 
their title, and ilisprovc that of the defendant. 
The defendant }>ut in a, voluntai'y answer, 
whereby he dej/oscil that, it was not true tiiat the 
plaintiff was in possession, but, on the contj-ary, 
that he (the defendant) was in possession. The 
plaintiff replied. Thereupon the defendant did 
not plead, but moved to dismiss the ])Iainlitl’s 
bill, OTi the ground that a y)laintiit out of 
possession could not biing the bill without 
alleging that he could not Immediately bring 
an ejectment : — Slotioii ordered to stand ovm*, 
with liberty to either party to examine such 
witnesses as ho might be advised to prove that 
he was in possession. JJrif/ston^e v. lioch, 
7 Jur. (N.S.) 03 : 3 L. T. 401. 

Delivery of Defence, Default in.] — In an 
action to perpetuate testimony, the time for 
delivery of defence having ex]>ired, and the 
defendant not having ap[)iied for an extension 
of time, tlie ])laintif1; o])tained, on motion, an 
order that the action might piccced, notwith- 
standing the ilefeiu hint's tlefault, a,iid that he 
might be at liberty to examine the witnesses 
(one of wliom was of advanced age and in failing 
healtli) as if the pleadings were closed. Jiute 
(JA/ /*</?/. /.S') V. 55 Ij, J., Ch. 058 ; 33 Ch. 13. 

157 ; 55 h. T. 133 ; 34 W. R. 754. 

0. I)IS.MTSSAL OF ACTION FOE WANT OF 
Broseclition. 

Application and Order.] — A motion to dismiss 
a bill to perpetuate testimony for ^vant of 
prosecution is irregular. The proper application 
is that the plaintiff may proceed within a given 
time, or may pay the defeiuhint his cost. Wyh/Iit 
V. Tatham^ 2 Sim. 459. And see Jdarluini v. 
Longnum^ 'kl. n, 

A. bill to pcqjetuate testimony is not dismissed 
for want of prosecution, but the plaintiff is 
ordered to proceed furtliwith, and complete his 
examination, or ])ay the dcfemlant his costs. 
SJirhio V. Poirdl, 10 L, J,, Ch. 18. 

A bill for a commission to examine witnesses 
abroad in aid of a,n action at law cannot be dis- 
missed under the 93rd General Order. Parr v. 
IJ'tnvlin^ Sau. & Sc. 124. 

An order for a commission to examine wit- 
nesses should specify the time within which it 
is to be executeil, but where no time has been 
specified, tiie proper api)li cation is that the 
plaintiffi should jiroceed within a given time, or 
pay the defendant liis costs, or scinble, that the 
defendant might a[)ply to discharge the order 
for a commission, on the ground of unreasonable 
delay in jiroceeding upon it. Ib. 

Time for.] — Bill to perpetuate testimony may 
be dismissed for want of prosecution any time 
i before replication and examination. If cause is 
set down to be heard, the bill will be dismissed 
with costs, so as not to prcjudiije the perpetuating 
the testimony. Auon,^ Ambl. 237 ; 2 Yes. 497. 

The court will not, even before replication, 
dismiss a bill to perpetuate testimony for want 
of prosecution, but will order the plaintiff to 
reply, and examine his witnesses, and procure 
the examination to be completed by a certain 
time, and in default thereof to pay to the defen- 
dant bis costs of the suit. Beat:an v. Carmnier^ 
11 Sim. 22. 
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7. Costs. 

■WHen Defendant entitled to.] — Bill to per- 
petuate by devisee aiul no relief pi'caj^ed, defen- 
dant lias costs, if he do not examine witnesses, 
JUhiJ^eJtorne v. Fea>it;^ Hick. toil. 

On a bill brought to prove a will ])er testes, 
and to perpetuate the testimony of witnesses, 
the defendant has no other remedy to have his 

costs that] by nnndiig for them. t. 

AndretcH, Barnard. 

And though the defendant has cross-examined 
the ])laintih;‘s witnesses, yet if he has examined 
no witnesses of his own, he shall be allowed his 
costs. Ih. 

Ami the circumstance that the defendant lias 
lu'ouglit a cross bill makes no dilfereiute as to his 
right to costs in the original cause upon the 
return of the commission. Ih. 

"Where a devisee brings a bill merely in jier- 
petiiani rei memoriam and the heir-at-law oidy 
cross-examines the witnesses produced to con- 
firni the will, he is entitled to his costs ; but if 
he examines wit nesses to encounter the will, he 
shall not have his costs. Barney v. Byre^ H Atk. 
387. 

'Plaintiff having examined his witnesses under 
a bill to I'^erpetLiate. defendant moved for his 
costs. Order to shew cause granted. Bower v. 
Thommn^ 1 P’owl. 50. 

On a bill to pfCipetuate testimony, defendant 
entitled to costs of answering, there being no 
examination of witnesses. Lecliy v. Bur ray, 
1 Bail A B. 391. 

Defendant to a bill to perpetuate testimony, 
entitle<l to his costs immediately after the com- 
mission executetl upon the allegation that lie 
did not examine anv witnesses. Foul dr v. 
Muhjley, 1 Ves. A B. 138. 

Where a jdaintiff in a bill to perpetuate the 
testimony of witnesses has examined, and 
thereby had the fruit of her bill, neither herself 
nor tiefendaiit is entitled to costs. Coddrtnf/fon. 
V. Btujhind. 2 Atk. 1<)7. 

When a mulriplicity of actions has been 
brought where the custom might have been tried 
in one, it is such a vexation that the plaintilf 
in equity shall have the costs both in law and 
equity. Ih. \ 

Where it appears reasonable, though not 
absolutely necessary, to perpetuate tlie testimony 
of witnesses to a will, the court will, in the case ' 
of a purchaser, allow him his costs. Machrtdl v. i 
Hunt, 2 .Madd.' 37, n. i 

Bill for Discovery and to Perpetuate.] — A 
defendant to a bill of discovery, and to pei*- 
potuatc the testimony of witnesses, is entitled to 
his costs of the discovery, although he has 
examined witnesses in chief. Shrine v. Powell. 
15 8im. 81 ; 9 Jiir. 1054. 

Where Bill brought to Hearing.] — A bill for 
perpetuatijig testimony only ought not to be 
brought to a liearing ; if it be, it will ])e dis- 
missed with costs ; but ])laintiii has the beTielit 
of the depositions at law\ notwithstanding such 
dismissal. Kail v. JIuddrsdon. 2 P. ■^V^ 1G2. 
Anon.^ 2 Yes. 497 ; Ambl. 237. 

Bill to perjjctuate testimony merely ought not 
to bo bi-ought. to a hearing ; hut if it pi-ays 
3-clief, the defendant may set it down for dis- 
missal. Yauyhan v. Fltzyerald, 1 Sch. A Lcf. 
316. 

bill for perpetuating testimony, if brought 


I to a hearing, will be dismissed with costs. BUtee 
I v. Bofqjell, 32 Beav, 308. 

I Order as to.] — A wealthy lunatic had made 
! two wills before he was found lunatic. The 
court, without giving any opinion whether a bill 
to |')erpetiiate testimony as to their validity 
w'ould lie, ordei*ed that such costs as the master 
should think proper of a bill to be filed wnth his 
a])probation for that purpose should be })aid out 
of the lunatic's estate. Tayleur, In re, L. K, G 
Gh. 416. 

IX. EVIDENCE ON xlPFIDAVIT. 

1. Before whom Takex. 
a. In England. 

Statute.] — Sec 53 Viet. c. 7. 

Comniissiouers — Duty of.] — Observations as to 
tlie duty of commissioners to administer oaths 
where a witness is swearing to the contents of an 
affidavit. Bonrhe v. Burin, 44 tTi. D. 11 U ; 6:2 
L. T. 34 ; 38 W. il. 167. 

Authority Apparent.] — The court will 

not receive an affidavit unless it distinctly 
appears to liave been sworn before a party com- 
petent to take it. B.e(/. v. Blorhum, 6 Q. B. 528 
14 L. J., Q. B. 13. 

The taking of an affidavit is a ministerial not a. 
judicial act. Ferr v, Alim (^Kurynln). 1 Mac<'p 
H. L. 736. 

No affidavit can be used on mu. application foi? 
a new trial, unless sworn before a commissioner 
of the court in which it is to be used. dUahdcif 
V. Ahelen, 1 1 Jur. (N.s.) 325 : 11 L. T. 71 G. 

On the trial of an indictment for pej’jury,, 
assigned on an affidavit sworn in the Queen’s 
Bench, proof of the defendant’s signature to the 
affidavit, and ])roof that under a jurat “ swoj'ii i]!: 
open court at Westminster Plali, rm the 10th day 
of June, 1846,” the woi’ds ‘‘by the court,” arc ini 
the handwriting of one of the masters of the 
court, is sufficient evidence of the swearing of 
the affidavit in tlie Queen’s Bench, without any 
further proof that the master was in court when 
the affidavit was sworn. Bey. v. Tiir)ie)\ 2' 
Car. ck K. 732. 

All affidavit of the acknowledgment of bail is' 
]U-operly sworn before a coniinissiouer, for thC’. 
purjiuse of taking bail. Amui., 2 Y. A J. 101. 

An affidavit su'<n*n before a commissioner 
acting as such, is admissible without proof of thC' 
commission. Bex v. Bowurd, 1 M. A Rob. 187. 

Jurisdiction.] — Oaths may be taken by 

the commissioners appointed to administers oaths' 
in clin.ncery under the act 16 6c 17 Viet. c. 78, 
not only at their respective ])laees of business, 
but anywhere within the limits of their juris'- 
iliction. Beeord and Writ. Clerli, In re, 3 
De G. M. A a. 723 : 23 L. J.. Oh, 1002 : IS Jur. 
499. 

A commissioner may administer an oath a,t 
any place within ten miles of his residence. 
Oathr hi Chancery Act, In re, 2 Eq, R. 175 ; 2’ 
YV. 11. 140. 

A commissioner may administer an oath at any 
place within ten miles of Lincoln’s Inn Hall, 
iiotwithstaiuling such place may be a public 
office. Oathn in Chancery Act, In re, Hill v. 
Tollit, 18 Jur. 499 ; 2 W. R. 504. 
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Tn a pressing case an affidavit which was 
wanted for the pui'posc of a motion was allowed 
10 he. sworn in 0 })eii court. Merecm' Co. v. 
With tnih XarUjaf ion dh., 14 Bear. 20; 20 L. J., 
€Ii. r>5T. 

Title,] — It is no objection to an affidavit 

that it is not intitled in the King’s Bench,”, or 
that it appears, to have been taken before “ A. B., 
a coniinissioncr, &c.,” without adding “of the 
court of K. B.,” if in fact he was a commissioner 
of that court. Kennct and Aron Canal Co. y. 
Jonrs^ 7 Term Bop. 451 . 

The commissioner before whom the answer 
was sworn described himself as “ a commissioner 
to administer oaths in the High Court of 
Justice” : — Held, that the answer must be tiled 
noUvithstandirig the inaccuracy of the descrip- 
tion. MajorirP v. Yeadon Local JBoacd^ 33 L. T. 
322 ; 24 W. B, 23. 

TTndex 11 Geo. 4 and 1 Will. 4, c. 70, s. 4.] 

— 'I'hc swearing of an affidavit of debt is “a 
business depending in court,” ivithin this section, 
over which the judges of all the courts have a 
jurisdiction in common. Gnffin v. Tayhi\ (> 
H. P. 0. f)20 ; 4 Bing. (N.C.) 3t)<) ; (> Scott, Ml ; 
:2 Jiir. 3()o. 

Judicial Kotice of.] — The court will not 

take judicial notice of who are its commissioners, 
or inspect tlie list to sec if A. B. is one. Yrod v. 
BatjminL 10 >1. .V: W. 073 ; 2 1). (N.y.) GOG ; 12 
L. .1'., Ex. 84 ; G Jur. 104.“. 

Under Bills of Sale Acts.] — See Bills of 
. Sale. , 

Solicitors' Clerks.] — It is no objection to the 
admissibility of an affidavit of a party to a cause 
who is a solicitor, that it is sworn before a clei'k 
in the employ of the firm of wTii(.‘.h such party is 
a nnjinber, such clerk being duly qualified to 
.administer oaths in cliancery, the firm not 
being — Imt the to^vli agents of the firm, as 
itKlcpeudent solicitors, being — the solicitors on 
the record for tlie deposing ])arty. Foafev v. 
J-Lvrrcy, 4 I)e G, J. & S. 50 : 2 K B. 443 ; 0 L. T. 
■404 ; 11 W. B. 800. 

The rule wffiich forbiils the admission of 
affidavits sworn before the solicitors in the cause 
•or any of their clerks should not be extended, 
Ih. 

The rule against swearing an affidavit before 
the solicitor conducting proceedings or his clerk, 
does not necessarily extend to his agent to get 
the affidavit swuru. Grcffg^ In re, and Pranee^ 
In re, 30 L. J.. Ch. 107 ; L. B, O' Eq. 137 ; 23 
L. T. 234 ; 18 X. B. .580. ‘ 

An affidavit swmrn before a commissioner 
•employed as clerk to the attorney in a cause, in 
his character of clerk to the commissioners for 
the sale of the laiubtax, is good. Govdtitle d. 
Pi/e V. Badtltle, 8 Term. Rep. 638.' 

An affidavit s-worn licforo the clerk to .an 
attorney, who makes an application that his 
•client may be admitted as a party to a cause, is 
not within the prohibition of the above rule. 
Poe d. GraM v. Iloe, 5 D. P. C. 409 ; W. W. & B. 

> fiS. 

Affiilavits sworn before a master extraordinary, 
who was the clerk of plaintiff’s attorney, rejected. 
Wood V. Ilarjmr, 3 Beav. 290. 

Partners,] — Tn an action in the Chancery 

Division, the plaintiffs London solicitors, who 
were his only solicitors on the record, employed 


a firm who were his country .'=iolicitnrs in getting 
up evidence. This business was done entireh’- by 
one of the partners in the country firm, hut some 
of the affidavits filed <)n behalf of the [Jain tiff 
were .sworn before the other ])ai‘tner : — Held, that 
such affidavits were inadmissilde. Xorfhnmher- 
land iPnlie') v. Pnhh -!7 L. J., Ch. 313 ; 7 Cffi. D, 
777 ; 38 L. T. 74G ; 26 W. B. 350. 

The univensity of Cambridge eni[)loyed, in 
making a, claim of connsance, an attorney, 
who had been appointed attorney to the univor- 
sity. M,, an attorney, was in paitncrsliip with 
T., but was not attorney to the university, and 
had taken no part in making the claim of (‘onii- 
sance ; it did not appear whether or not he had 
any share in the profibs of the jiroceediiig. M. 
and T. had not jointly or severally been concerned 
in the cause of which connsance was claimed : — 
Held, no objection to affida'\1ts in support of the 
claim tliat they were sworn before M., who wris 
a commls.sioner. 'Incner v. llafeo, 10 Q. B. 292. 

Solicitor struck off Boil.] — A sedicitor was in 
1875 appointed by tlie (knirt of Exchetpicr a 
commissioner to ndminislcr oaths ; he was struck 
off the rolls in 1883, but his commission had 
never been superseded : — H'chl, that as the dura- 
tion of the commission was the ]_)leasure of the 
Court of Exchequer, there was un })Owcr to take 
off the file an aiHilavit sworn befoi’o him. T’he 
commission ccuild only be ])ut an eiul to at the 
present time by the Lord Chancellor under the 
Commissioners for Oaths Act, 1889. Ward v. 
Ganajee, 65 L. T. GIO ; 40 W. B. 39. 

Whether engaged in Cause.] — Affidavits taken 
before a person who was a solicitor in the cause, 
cannot be read. Iforjan, In re, 3 Atk. 813. 

Where affidavits in support of a petitioji were 
sworn before the solicitors in the cause, lie was 
ordered to pay the costs. Ih. 

Affidavits in future were directe<I not to be 
sworn before the attorneys in the cause. Smith 
V. Woodrqfe, G Price, 230. 

The alihkivit verifying a petition, under the 
1 ifc 2 Yict. c. 109, s. 30 (Tithe Bent-cliarge .Act), 
may be in a ])roper case made bjMhe agent of the 
petitioner ; as wfiiere the agent has peculiar 
knowledge of the facts. KcLIett v. Sturgeon, .5 
Ir. Eq. B. 159. 

A plaintiff cannot sign judgment after a plea 
in abatement, because the atlidavit was sworn 
before the defendant’s attorney. Ilorgfall v. 
Matthew man, 3 M. &; S. 154. 

A plea in abatement sot aside for irregularity, 
on the objectio]! that the affidavit had been 
sworn before the plaintiff’s attorney as commis- 
sioner for taking affidavits in the Court of 
Exchequer in the country. Cooper v. ^Ircher, 
12 Price, 149. 

An affidavit made before a commissioner or an 
attorney who acts as the attorney of the defen- 
dant, before an ai)pearance is entered, cannot be 
used, but it must be clearly shewn that he 
acted as such attorney at the time of taking the 
affidavit : it is not sufficient to shew that ho is so 
at the time of making the objection. Kidde v. 
Parifi,. 5 D. P. 0. 568. S. P., Beaumont v. Dean, 
4 D, P. C. 354. 

Such an objection is made sufficiently to 
appear by the general declarations of the jiarty 
himself, though it is not positively stated he 
was the attorney at the time the affidavit was 
sworn. liaddoeh v. Williams, 1 W. W. & PL 
415 ; 7 D. F. C. 327. 
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The description of a pnrtienlar attorneyjas the 
attorney to the plaintitt in a declaration, suffi- 
ciently shews him to be such attorney, in order 
to support an objection that the affidavit has 
been sworn before him. Doe d. Pry me v. Jloc^ 
S D. P. C. 340. 

If a rule is obtained on affidavits of a party, ! 
sworn before his own att<'>r,iicy in the cause, the j 
court will discliarge it with costs. Ilophr/ison v. 
Bucliletj, 8 Taunt. 74. 

An ahidavit cannot be used in court if sworn 
before a commissioner who is acting in the matter 
as attorney for the applicaint, though there is no 
action pendinc;, and no nttornev on the record. 
Gray, In nCl Ib C. C. 93: *'21 L. J.. Q. B. 

:m' 


land, read in court, but not affidavit from planta- 
tions, unless under seal of Ireland. Armesley v. 
Am/lesey (Ahv'Z), Dick, 00. Johnsan v. Smith, 
Dick. 592. 

The court allowed an affidavit, sworn before 
a commissioner of the Court of Exchequer in 
Ireland, to be read. Kilby v. Stanton, 2 Y. & J. 
75. 

An affidavit purporting to he sworn before a 
master extraordinarj of the Court of Chancery 
in Ireland is, under;the statute 14 &: 15 Viet. c. 09, 
s. 10, admissible in evidence in a matter before 
this court without proof of the signature ot 
official character of the person before whom it is 
stated to have been sworn. Mahon's Trnst, In 
re, 9 Hare, 459 j 22 L. J., Oh. 75. 


Attadnnents.] — The court will in no case issue 
an attachment "against a party at the suit of 
another, where the affidavits on which the motion 
is founded are sworn before the agents of the 
i)rosecutor. Piw v. Wallace, 3 Term Ecp. 403. 

The rule does not apply to procccdijigs on the 
Crown side of the court. Iley, v. M.izen, 1 D. 
(N.S.) S65. 

b. In Scotland. 

An affidavit made by a defendant in a suit in 
the exchequer, and sworn before a magistrate in 
Scotland, was permitted to be read. KlUs v. 
Sinclair, 3 Y. k, J. 273. 

Affidavit, sworn before a baron of the excliequcr 
in Bcotland, admitted to be read. Braham v. 
Bower, 1 Jac. <S: Walk. 29G. 

Affidavits sworn before a justice of the peace 
in Scotland are admissible, if his luuidwritiiig is 
authenticate<l. Turubnll v. Jloreton, 1 Chit. 
463, 721. 

It is no objectii:m to an affidavit sworn in 
^Scotland, that it is taken before a justice of the 
p^eace, and not before a lord of scssicai. Watson 
V. Williamson, 1 D. P. C. 607. 

No instance of this court taking notice ot an 
affitlovit before a justice of peace in Seotland, 
though the courts of late have acted upon 
affidavits before judges of the superior courts 
there. Hyde v. Whitfield, li) Yes. 345: 13 
B. B. 215. 

c. In Ireland. 

Evidence of Authority.] — The chief justice's 
<.‘lerk's list of couiinissioners is conclusive evidence 
®as to wiiether a ])arti(iular person is a commis- 
sioner of the English Court of Common Pleas, 
})ursuaiit to 3 & 4 AVill. 4, c. 42. Sharp v. 
Johnson, 2 Bing, (x.c.) 246 : 2 Scott, 407 ; 4 
D. P. C.' 324 ; 1 Hodges, 208 ; 5 L. J., 0. P. 11. 

If an affidiivit in a cause in an English court is 
sworn in Ireland before one wlio is not a com- 
missionei’ of the English courts, the signature of 
;sueh person must be veritied. Ih, 

Wliere it appears from the jurat of anafiidavit 
that it was sworn behnn a commissioner of the 
Court of Queen’s Bench in Ireland, such affidavit 
■cannot be received in the Queen’s Bench in 
England. Grltfin v. Smith, 8 D. P. C. 490 ; 4 
Jur. 413. 

The courts, by the courtesy which subsists 
between the two countries, take judicial notice 
that so great an. c)fficer as the cliief justice of 
a superior court in. Ireland is competent to 
administer an oath, and tiierefore will be satisfied 
with a mere verification of his handwriting. 
Preneli v. Belletv, 1 M. A S. 302. 

■ Affidavit lieforc master extraordinary in Ire- 


d. Abroad. 

British Consul.] — The 6 Geo. 4, c. 87, s. 20, 
only empowered a British consul abroad to 
administer such oaths and take such affidavits as 
might be administered or taken before a justice 
of the peace in this countiy ; and an affidavit of 
service of a rule to shew cause, sworn before a 
British consul in Paris, was insufficient, although 
it was suggested that a magistrate i.n Ei'ancc had 
no power to administer an oath, WiUiams v. 
WelclE 3 D. & L, 357 ; 1 B. C. Bep. 71, n. ; 15 
L. J., Q. B. 7 ; 9 Jur, 1078. 

Where, by foreign law, a British consul is not 
allowed to administer an oath, the affidavit may 
be sworn before a foreign judge. Fa wens, In 
goods of, 54 L. J., P. 47 ; 9 k I). 241 ; 33 W. B. 
*323 ; 48 J. P. 743, 

British Vice-Consul.] — An affidavit sworn 
before a British vice-consul, will be admitted as 
cause against a conditional order for a receiver. 
Walsh V. Prendergast, Hayes, 334. 

Secretary of British Legation.] — The affidavit 
verifying the execution of a power of attorney 
executed at Brussels, was sworn by one of the 
witnesses to the execution of the power, before 
the secretary of the British legation at Brussels, 
and when produced, ap})cared to be under the 
seal of the legation. There was no affidavit 
verifying the signature of the secretary of 
legation to the affidavit taken by him, but an 
attorney of the court stated in open coui’t, that 
he knew the signature to be that of the secretary : 
— Held, that the affidavit should be acted upon 
as being ])roperly taken. O'Connor v. Bernard, 
4 Ir. Eq. B. 689. 

Colonial Commissioner.] — An affidavit sworii 
ill a colony before an officer describing himself 
as “ a commissioner for taking affidavits,” receiv- 
able, whether sworn antececloiitly to the act or 
not, on the ground that the court is to take 
judicial notice of the signature of any piei’sou 
lawfully authorise<l to administer oaths, uhion., 
1 W. B. 187. 

Affi.davits taken in the colonics previously to 
the passing of the act 15 & 16 Viet. c. 86, in the 
presence of a person lawfully authorised to 
administer oaths, are receivable in this country 
under the 22nd section of that act, without 
verification of the signature of the person before 
whom they have been taken. Bade man v. Ooolte, 
3 Dc a. M. & G. 39 ; 22 L. J., Ch. 744 ; 17 Jur. 
170 ; 1 W. B. 242. 

Foreign Consul.] — Affidavits having been 
sworn before the United States consul at A"ei*a 


I 





Translation.] — It is no objection to an attidavit 
sworn before a native court, that it is originally 
in a foreign language, if it is translated, and 
the translation veritied ; and the oath may be 
administered in the foreign language if it is 
translated by an interpreter to the deponent, 
Eathf, In re, 6 D. P. 0. (U5. 

Affidavits sworn in a foreign language, with an 
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Crnz, as tliere was no English consul or diplo- 
matic agent there : — Held, that the court had no 
] lower to receive them, .De la floods of, 

'!>! W. K. 77G. 


foreign Magistrates,] — The coiu-ts will take 
cognisance uf affidavits sworn before foreign 
magistrates, if pro]>erly authenticated to them. 
hiiniei' V. Jiaraai'd, 7 Term hep. 251. 

An affidavit not signal by the deponent, but 
having heem sworn before a justice of the peace 
in America, whose signature was duly certified 
by the governor of that state, was refused to be 
filed by the clerk in the affidavit office. On 
motion, the court refused to racier the clerk to 
file the affidavit. A)ulcrso7t. v. Statker, 9 Jur. 
1085. 

Q Lucre, whether the defect could he supplied 
]jy The production of another affidavit verifying 
file forme]' as an exhibit. Ih, 

■\Vlicrc an affidavit in a })rocccding in a court 
here is made in a foreign counti'v, it must dis- 
tinctly appear that the functionary before whom 
it is sworn abvoatl is authorised by the laws of 
his own country to a<hninistGr an oath. Warren 
V. Sw-inhurne, 9 Jur. 510. 

Affidavits in an English suit are properly 
swoj'n before a. jiige de jiai.x and certain other 
officials in BelgiTiiu having limited jurisdiction 
within the disti'ict where such affidavits were 
sworn, and witli power to administer oaths there 
only for certain purposes. Kera-n x. Orauford, 
45 L. J., Ch. (>58— C. A. 

In a suit in which infants jointly with their 
mother were i»lniutiffs, an affidavit, sworn abroad, 
by the defeiulants, not before a British consul or 
vice-coiisnl, as required by 15 & IG A^ict. c. 8G, 
s. 22, but before the burgermeister of the town 
at which the defendants resided, was allowed, 
with the consent of the mother, to be filed. Bell 
V. Tamer, L. R. 17 Eq. 4H9 ; 22 W. 11. 891. 


Foreign Governor.] — Affidavits made by parties 
iii the Vnited States of America, and attested by 
the governor as being sealed with the great seal 
of the state, will he received and ordered to be 
filed in this country. Scriven, In re, 17 L. T. 
641. 


Clerk of Foreign Court.] — An affidavit was 
sworn ))efore the clej'k of the cii'cuit court of 
Monroe county, in the state of Wisconsin, U.8., 
Chicago, distant about 250 miles from Monroe 
county, being the nearest place where a British 
consul or vice-consul was resident. The British 
vice-consul at Chicago certified that the clerk of 
the circuit court had authority to administer 
oaths. The court, on motion ex parte for leave 
to file the affidavit, made the order. Brittlehanh 
V. Smith, 50 L. T. 491, 


Evidence of Authority.] — Where an affidavit 
had been swoj’n in Wisconsin, in the United 
States of xVmerica, a certificate of the clerk of 
the circuit court of Walworth county, state of 
Wisconsin, was held sufficient evidence that the 
official before whom the affidavit was s-vvorn had 
power to administer an oath. O'XeUl v. Boran, 
ir. K. 10 Eq. 187. 

The court wdil jmlicially notice the seal on a 
notarial certificate verifying an affidavit sworn 
before a magistrate abroad. Cole v. Skerard. 
11 Ex. 482. 

Affidavit to prove a foreign debt must be 
attested by a notary. Moem, Ex 'parte, Maiden, 
In re, Mont. 15. 


Notary,] — ^All parties to account, ko. ; plaintiff 
residing at Ainsterflam. aihrwed to swear affidavit 
before notary public there, accoi'ding to law of 
Holland. Clileot v. Lefjar.'ine, Dick, 150. 

Where a fund only amounted to 85 A the court 
dispensed with the verification of. the signature 
to an affi<lavit abroad of a. notary public, on tlie 
personal undertaking of the solicitor. Minfae v. 
Bidler.Xl L. T. 41(1: 13 W. IL 128. 

All affidavit sworn at a ])lace out of ihe juris- 
diction, before a notary public having authority 
there to administer oaths, and verified in the 
maimer usual ])efore the statute 15 k IG Viet, 
c. 86, s. 22, is still rcceiva,ble as e\idenco in a suit. 
Ilaqffett v. ia{'f}\ 5 De G-. M. k G-. 910 ; 3 Eq. R. 
144 24 L. J., 'Ch. 120 ; 1 Jur. (N.S.) 49 ; 3 W. E. 
141, 

Where an affidavit is sworn before a notary 
public of a foreign country not under the 
dominion of the Queen, the signature of the 
notary must be verified before the affidavit can 
be filed, unless by consent, and ihe court cannot 
take judicial cognisance of the notarial seal idoiie 
as a sufficient verification. Earle, s Trieste, In re-, 

4 K. k J. 300. 

Affidavits sworn befoi'C a noiaiy piildic in 
America ordered to he filed without proof of the 
notary filling that cha,racter. Smith v. Barie,s\ 
19 L.' T. 376 ; 17 W. R. G9. 

When ail affi<hivit is sworn before a notary 
^ abroad, the signature must be verified by- 
affidavit before it can };e received here, though 
the rule has been relaxed where the fund was 
very small. Bavin, In re, L. R. 8 Etp 98. 

The court, mi a petition, under the Trustee 
Relief Acts, allowed an affidavit, sworn in the 
United Btates of America before a notary public 
instead of before a consul, to be filed, on the 
solicitor who acted for all parties giving a 
written consent. Lane's Trnsts, In ?’e,22 W. R, 89. 

Affidavits made on behalf of a plaintiff, sivorn 
abroad before a iiotai'y at a place a considenible 
distance from the residence of any of her Ala jesty’s 
consuls, were, on. the written consent of the 
solicitor for the defendant, allowed to be filed. 
LyU V. ElUvood. 42 L. J., Ch. 80 ; L. R. 15 Eq. 
07 : 27 L. T. 671 : 21 W. R. 69. 

Where an affidavit sworn before a notary in 
foreign parts is tendered, it must appear that,, 
none of the British authorities authorised by 
18 19 Viet. c. 42, s. 2, were resident in such 

place. Jiernard, In (foods of, 2 Sw. k Tr. 489 < 
6 L. T. 726. 

Before and after the act 15 tV; 16 Viet. c. 86, 
atfidavits sworn in foreign parts out of hei‘ 
Alajesty's dominions before a notar.y public might 
be filed, and that practice continued in force 
down to the time when, the Rules of the Supreme 
Court, 1883, came into o})eration : — Held, that 
this |)ractice is not abrogated by Oi’d. XXXV11.L 
r. 6, and Ord. LXXFl. r. 2, of the Rules of 1883 ; 
and may be followed at any I'ate in cases where 
the practice under the Rules of 1S83 would be 
very inconsistent, Cooke v. Wilhy, 53 1j. J., 
Ch. 592 ; 25 Ch. D. 769 ; 50 L. T. 152 ; 32 AV. R. 
379. 
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English translation attachctl (such translation 
7 iot" bein,g Torilied }>y an interpreter) allowed by 
consent to be tiled, and office copies of the 
English pai'ts only aiiihoriscd to be issued. 
lieunei's y. 7bv//r. 4 W. IL 0()5. 


2. By Wno3t Made. 

By Marksmen. I — ^^Vhen affidavits made by 
marksmen had ]»een ])roperly read over to them 
before they made their mark, but the jurat, 
stating tin at they had been so read, liad been 
omitted, and the commissioner after the deponent 
had made his mark refusal to supply the omis- 
sion, the court, on the refusal of tlie clerk of 
records and writs to file the affidavits without 
the jurat, ordered the affi<iavits to be filed as 
{ hey sroo< 1. Ft'nnjh iuujli v. Xf/t/Ior, 2H W, E. 228. 

If the jurat of an affidavit made by a marks- 
man omits to state that he made his maik, it is 
])ad ; but it mtiv be amended without, re-swearing. 
WiLwii V. niAri/^ <) I). B. tk :ir,2 ; 5 Jur. 367. 

A marksman signe<l an aitidavit with his name 
nt length, his hand having Ixnrn guided on the 
occasion. It was oi'deictl to be taken off the 

iile. V. Clf ll Sim. 409 ; lOL. J.. 

■Ch. 147). 

The })ractice of verifying the mark of a 
marksman i7i an affidavit sworn in America 
before a notary ])ublic, not requiring, as in this 
country, the notary to insert in the jurat that 
the witness saw the de}.)oneiit make hi.s mark” : 
I — Held, that the omission of these words was 

■immaterial. Saniffv v. Jlulcliitifion. 3 Eq. R. 
i. 368 ; 24 L. J., 011.232. 

’ Mliere an affidavit is made by a marksman, 

the jurat should state that it was read and 
I explained by the commissioner to the party 

before it was sworn by him ; ami a statement 
in the morgin that the affidavit was I’ead and 
explained to tlie party by a third pei’son, is 
insufficient. Bred'ni v. Bmlin. 7 Jr, Eq. E. 501. 

An atiklavit that F. was a marksman, and 
tliar a certain mark was his mark : — Held, 
•sufficient pi\)of of his signature. Pdarcy v. 

13 dur. 997. 

Illiterate Peicon.] — Obseiwations on the value 
of testimony given ])y affidavit, when the witness 
Is illiterate and ignorant, the language is not 
his own, but that of the person ])rcparing the 
atlidavit ; being taken ex parte it is almost 
ulways incomplete, and ufteri inaceurate. 
Joluidoii V. Todd, 5 Beav. 597. 

By Insane Persons.] — Before an affidavit of a 
person suffering Irom mental delusions, and in 
confinement in a lunatic asylum, (.‘an be received, 
his mental condition must first be ascertained 
by preliminary in-,|uiry liefos'C the court or some 
f ])ersun specially delegated for that purpose ; and 

"■ therefore an affithivit by a ])ersou in a lunatic 

tisylum, without any notice in the jurat of the 
circun}stanees under which or the place where it 
was sworn, was ordered to be taken off the file. 

- Spittle V. ]J'(fltofL 40 L. J., Ch. 368 ; L. E. 11 

Eq. 420 ; 24 L. T. 18 : 19 W. E. 405. 

By Foreigners,] — The court will give credit to 
its own officers, that they have observed all 
V proi>cr forms in taking affidavits. Therefore, 

where a jurat to an affidavit made by a foreigner, 
"'i certified “that the affidavit was inter}>i'etcd by 

0., })rofessor of languages (he having first 
^ r — sworn that he understood the Erencii and 

YOL. YI. 




English languages), to the deponent, ^ ■who was 
afterwards sworn to the truth thereof ” : — Held, 
that the jurat was sufficient, though it did not 
appear thereby that the deponent understood the 
language in which the affidavit Avas interpreted, 
or that the interpreter was sworn truly to 
interpret. Hose v. Solliers, 6 13. & E. 514 ; 
4 B. & C. 358- 8 . P., Marzetti y. jDu Joiifvoy 
iComte:), 1 D. F. C. 41. 

Evidence of Counsel.] — The practice is not to 
allow an affidavit by counsel as to mattei’S that 
occurred within his knowledge as counsel at a 
trial to be read, but to request such counsel to 
attend, and to state to the court Avhat occurred, 
KempMl v. Holland; 14 E. 330—0. A. 8. P., 
Hickman v. Berais, 64 L. J.. Ch. 785 ; [1895] 2 
Ch. 638 ; 12 E. 602 ; 73 L. T. 323— C. A. 

3. Title. 

Causes.] — A motion on behalf of the same 
plaintiff in two different actions, upon the same 
ground of application, may be made upon one 
affidavit, intitled in both actions. Pitt v. Bcann^ 
2 D. P. C. 22<;. 

An affidavit cannot be intitled in two causes. 
Harper \\ Mimnt, 2 

\Yhere a rule is obtained in two causes, the 
affidavits must be intitled in both of thorn, 
though tlie plaintiff and defendant are the same 
in both. Corey v. Wharton, 2 Scott, 436. 

The title of affidavits in a cause should pursue 
the writ of summons. Marshall v. Adams, 2 Jur. 
944 ; 1 W. W. .k H. 296. 

An affidavit to verify a plea puis darrein con- 
tinuance, which i*efers to tlie plea which was 
intitled in the cause, is sufficient wifliout being 
itself specially intitled. Prince v. Xi(du)lson, 
1 Marsh. 70 : 5 Taunt. 333 ; 15 E. E. 612. 

\Yhcn a prohibition is applied for. the affidavit 
of the api)licant ought not to be intitled in a 
cause, but “in the matter of an action” in the 
inferior court, Wallace v. Allan, 44 L. J., 0. P. 
351 ; T^. E. 10 C. P. 607 ; 32 L. T. 830 ; 23 W. E. 703. 

The affidavit in support of the application to 
discharge the solicitor from custody, should be 
intitled in the cause in resjiect of which the 
privilege is claimed, Keane, In re, Sau. Sc. 81. 

In consideration of an indictment being allowed 
to stand over, P., an attorney, gave a pei'sonal 
undertaking for the costs, kc.^— Field, that “In 
the matter of P.” was a proper title for the affi- 
davits ill support of a rule calling on P. to pay 
such costs. Philij), In re, 1 W. E. 449. 

No objection to an affidavit, that it was not 
headed in the matter of bankruptcy in which it 
was used, if from the accompanying circum- 
stances it is manifest that it was judicially used 
in the bankniptcy. Sim mends', Jdx parte, 2 
CtIvii. tSc J. 44 ; 3 ll J. (O.S.) Ch. 99. 

Where the afi^i<Iavit of a judgment creditor for 
a receiver in a petition ,niatk‘r under 4 &; 5 Will, 4, 
c. 55, was intitled as in a cause, and the partifis 
ivere styled plaintiff and defendant, and the 
petitioner w^as apprised of the iri'egularity : — 
Held, that the affidavit was insufficient. Faweeft 
y. Fawcett, 6 Ir. Eq. E. 388. 

In the Matter of an Act.]— By an order, 

intitled in a cause and in the matter of the 
Trustee Act, A. ■was ordered to transfer a sum of 
money into court. The affidavit of service of 
this order on A. was intitled in the cause only. 
A. was committed for, contempt for refusing to 

34 
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ohov the oi-acv. Tlie writ of attachment 
cli<('havueil for ivresnlarity, ou the frTomid of the 
dllTcrcaco Mween’llm tille of the order aad the 
title of the aHidayit. v. MuHcntaii . 

91 T J Cli. 88i) ; l()Jiin'72B. 

" All uilDlnvit in support of an ajiplication to 
serve a defeiuhmt out of, the juriaUetum. a umW 
he intitled ia the contemplated nctim. and aho 
in the Judieatnre Act }on>,;i w 

Ko Title.]— When aflidavits are made 

abroad and sworn, hut without any headiitg, 
shewintrm what cause or matter they are nia.le, 
thev tvill be ordered to he tiled, on a special 
api'dicalion for ihai purpose. Ctati'iihjcY. hdlon, 

20 L. T. 300. 

With Statutory Declaration.]— A statn- 

toiT di'claralion not intitled in a Oituse wiU bo 
filed, in an affidavit intitled iu the J''-’"' 

fThm the sisniaturcs ot the declanints. H M »n 
i. Tinmtt, H L- J-, <-'h. .“.51 ; L. h. H dl. 

Hames of Parties.]-ln affidavits in supiiort of 
or against a rule, as well the 4,^,*'.'"' 

surnames of all parties, as veil p .0 d A 

defendant, s, must bo inserted 111 the title, imrs 

V. Difjiiur. 7 Term Koii. ht.! 2 p'sl, 1"-. 

ft P Xftrl , ^ Smith, 4.)< ; /Jifohaia 

Brnmr. W. Vv. A 0. 210 : v. Cm-ti v. 

4 1). P. 0. 577 ; 1 H. <!c W. 072. _ ^ ^ 

The parties should he descrilied v?’ll /-t 

ami “ defemlaur.'’ Jfarrh v. n 1). 1 . C. 

2S9; 1 r>15. 

Ill an affidavit made by a. detendaid ni a cause 
in support of a, rule moved for by him, it is u()t 
necessary for him expressly to swear U.ia,t he is 
the defendant : it \vill be suilieient if it tqqiears 
with reas<aial)le certainty, from the lanji-iiage ol; 
the affidavit, that he is so. Loutfcu U v. I inlippe, 

1 P>. C, Pep.' 87 ; 10 Jur. 757. ^ 

When a case is dc facto in the Court ot Queen s 
Bench, all alTulavits should be intitled oi the 
names of the ^larties. Joluisov v. Shujmnu 1 L. i. 
60 

An order, oljtained on affidavit of service, 
dischar-Aid with costs, on tlie ground of a 
misnomer of a party in the affidavit. Nfhmon 
y. 8ta!ma>L^ Bear. 243 ; 10 L. 5., Ch. 32/. 

In Particular Cases.]— -Affidavits must 

be intitled A. r. BA and not " B. at suit of A; 
lUiclurrdH v. Asv/z/c, 2 D. B. 0. /lO ; 1 C. M. & R. 
136 ; 4- Tyr. 863. 

An affidavit intitled in the name of the piam- 
tiff against B. and aiiother,” oi* “ and nthexs, 
as defendants, is defective, ns it should have 
described such defeiidants. Doe d. Swncer v. 
Wivnt, 2 Moore, 722. Thomlnns v. Gcaeti-, o 

I) P. C. 500. . ' 

Where an action has been brought against a 
defendant by the initial of his Christian name 
“ W.,” and has been proceeded in to execution so 
intitied, an affidavit iu support of an application 
for not returning a fi fa. 
cannot be read, if it describes the defendant by 
the Christian name of “William,'’ iiVy. v. Surrey 
(Sherltn^ B D. B. C. 510 ; 4 diir. 559. 

An Affidavit, intitled 
business under the name or style of yv . i. & 
plaintiffi, and C. F. defendant’’— the plaintiffi 
havin" so described himself in the writ, is 
sufficient. Wh He v. Feltham, 3 0. B. 658. 
Where a defendant w^as described in the writ 
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us “Frederick C!. Ih-osser,’* an affidayii |o set 

asideaiudginent for irregnlarity inliMcd, .henry 
Synies r. Frederick Collision Prosser (ms icai 
name), is insufficient. Si/oies v. 

M. k W- 151 ; 3 D. A L. 19 ; k> h. -k. kx. 199. 

A defendant w^as described m Uio writ as 
- W. W. Kilpin.” He entered an appearance as- 
William Wills Kihpiipsued as AV. W. Kil|nn. in 
the title of an affidavit he was de-ernn'd as 
“AVilliani Wells Kiipin -ibid, ^ well 
ZnmitrVW K'dpnu 16 M. . 94 ; !<> k. -k. ^3. 

AVherc a defendant, whose name was 9. Q., 
had been described in the writ as J f 
person named IT. C. had appeared : Hc-d, tiiat 
affidavits were rightly Intitled “ B. r. 9 . h .. sued 
by the name of “kk G.” Belelter v. Gee/?e/vYk 
4 0 r>. 472 ; 4 D. k L. 814 ; 16 h. J., C. P. i hi. 

In tiio writ and dcelaration the cause w'as 
desovibh as - T. r. S. & U." Tlivy uiHicaiv.liuiatT 
that title, and ])leaded : — TTeld. that an allida^ u., 
on wliich a rule to set aside a pidgment was 
olitaincd, was incoiTectly intitleil “ T. r. B,, 
sued as H.*’ 7k//// v. 4 D. k k. o.s2 ; 

'in a writ Ha* ]dainti!T descrilied the, delendant 
as dames S. Hudson ; he entered an a j)])eai‘ance- 
as dames Shirley Hodsmi; in allldnvils to set. 
asiile an inleiTocuttn'V jiidgmiait, tlie. title 
doserihed him as da.nies Shirley llnchon, sued as 
dames S. Jloihnn Held, well iiitilled. Jhnm 
V. JlAuhoiL 1 1). k k. 201 : 7 dur. 9/1. b. I., 
Jam: V. MlvUlr. 1 J>. (N-O g',' ■ ' 

7.51: -1 Man. A (i. 21;:;: 11 / ■.('/■ 

I/n/h/miil v. -d/in, 7 1*. i: L. -I : bS L. .1., .j. 15. 
249*; 14 dm*. 653. ... 

A rule nisi for a eonunission. to examine wit- , 
nesses was obtained upon an affidavit inlitlcd 
plaintiff, aiifl «. A. K. U rvny.mi. v.nu. 
inonlv called Viscount Curzim, dol.endant. tlio 
title of tlie cause being “ IT. d. r. (J. m. h . L. Howe,, 
coinuionly called AHscouiit. Cnm.n_ :-iToH la- 
sufficient. Joll v. rJurzou {fjorfiX d t i>. -Oa. 

A rule was obiaineil in a cause or r. -lo., 
calliim* 111)011 A. to rendei* an account of and pj^y 
over iTiuiiev due to P>.: anil tbe inaltcrs ol t/us: 
vnlc wore, bv a snbsoiiuoni rule, relerred to tue 
Master. B. 'afterwards died. A rule was then 
obtained, calliitg upon A. to sbew eause why i-.s 
executors sbould not be made parties io thc; rules 
instead of B. This rule, aiul tlie aihiiavds iin 
wdrich it wns granted, were intitled “.lb, deeeasca, , 
r. D.” Hekk'“a fatal objection, there being no- 
such cause as “ P>., deceased, r. DX Diand v. 
Da,i\ 15 L. d.. Q. Ik 1 ; 10 dur. 8. 

--Tke Elder.”] — An affidavit on wffiich^a 

rule w-as founded, was intitled, ^ I>etwee!i d. b-? 
Tilaintiff. and G. J.. defendant.” .An affidavit in 
answer stated that there were two (u J.s, ami. 
that all former proceedings in the omisownv- 
intitlod “.T. S. 'r. G- J- the 
sufficient. Slnqleton v. JolinwiL 9 Ak k AV. 

1 B, (N,S.) 356 : 11 L. J., Ex. 88 ; 5 diir. 114. 

An affidavit by one of the parties in a enuse. 
to whose name the title of elder was not added : 
—Field, nevertheless, that it must, bt.^ presumed 
to be that of the elder. Yonny ’ioumj, 1 ik 
(K.S.1 865 ; 6 Jur. 916. „ 

If'no addition is given to the surname ot a 
party in the title of an affidavit, it will be 
assumed to be that of the elder. J h. 

But an affidavit intitled “G. 
elder,” sued as “AAk C„” the cause being “G. b. 
V AAk C.,” is badly intitled. SJirhnpto7i\. Carter, 
3 B. P. C. 648. 
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BYIDmC^— Evidence on J^idavit. 


Omission of Uame.] — A notice of motiorij ' 

and atllduA-ir in profo-soil in its title to 

give riaruL-s ot all tsie pa.rties, but: omitted one : 
the cmirl \v->i!]d imr procLcl, but gnve leave to 
ameiul, and re-sNvear, iJiiCiS v. Durycff^ 7 Beav. 

Arndai'It in dried byinistake in a suit between 
'X:. B./G., , and ' D.,: defen- 

dant >. ai Inn’ tied in a sail })eiweoii X., piaintitf, 
aii-1 A.» I?., G., I)., and E., defejidants, on its 
]^einu’ >lic\V!i tiiat no sirit exi'^t'cd in which X. 
wa< plaiiitilf. and A.. B., G.. and D., defeiidants, 
except liiat between X., plainiiih and A., B., G., 
T).. and K.. defendants. Fidhcr \\ Coffetj^ 1 Juiv 
(N.S.) 

Alteration of Title.] — r>e of ailhlavits filed in ' 
support of a p.Csiiirai after the title of the petition 
]ia'^ imderroiic aheratiun since tile filing of the 
alnda.vit-j, and t hercrote diuei'- from the title of 
the ailidaTitr'. Ihr/e// Iron Bh/'/oy Wedeyan 
Chapd. Jit I'r. liJ Hare (App.) xxxv. 

An atfidavit wa< filed and intitled in a cause 
in wliJch there were tliree defendants. After- 
wards the pdedniifl struck out the name of one 
of the dLefendants. and then ol/iained tlie injimc- 
tioii on the arlidaTir. ;is it was originally intitled : 
— lielii, rliat the iniiinciion was regularly 
oblaiiietl. /Ao'/'cy t, J-Jifut/vnl. a dim. fi.Bh 

Oa ' Change of Fames.]— \Yhere. pending an 
action again.'^r a. company, the name of the com- 
pany is changed^ by act of parliament, and a 
motion is afterwards made in such action, a 
suggestion shonki be entered <*f the change of 
name and the alfidavirs intitled in the new 
name. nihMrfhujtJtr y. and 'fhlnh Ry.. 

21 L. J., Ex. 37 ; 13 Jiir. 1015. 

Surplusage,] — Intitling an atHdavit by descri- 
bing the plaintrh as "genr.. one. ckc.’"' he not; 
being an attorney, does not vitiate it, but the 
description may be rej».'Ctci i as surplusage. B,eeres 
wU'-'Ck'Mj;, h M. & S. 274. 

So, an aditliriou of ••wido'v*’" in the title of a 
cauM; is not ncce.'Sarv. JlllJer v. 3//Z/c/’, 2 Scott, 

, . " “ , ■ ' 

Money had been ])aid into court under the 
Trustee Helief Act. and an afiidavit of the 
trust oes was intitled "‘In the matter of the 
trusts of tlio <L'ttlement bearing date the 12th 
July, 1812, and ma<ie on tlie marriage of.” A 
petition \vas presented for payment out of court 
of parr of the money so [foid in, and an affidavit 
in support vtas intitled ‘-In tlie matter of the 
trusts nf an indenture ol settlement bearing date 
the 12tli July, 1812, aiul made on the marriage 
of” : — Held, that the variation was not material, 
and that the affidavit might be received. Harris 
1Q6. : 

Idem Sonans.] — An omission of a letter in the 
name of a party in the title of an affidavit, the I 
word being idem si.)nans, is no ground for dis- 
charging a rule obtained upon such affidavit. 
Gray v. Coomhes, 10 C. B, 72. 8, P., Cooper v. 
Tdly^ 7 Jur. 679. 

Where a writ of siunmons ran “Baldwin r. 
H- W. B.,” appearance was entered as “ Henry 
William B.,” and the declartition described the 
defendant as “ Henry William B., sued as H. W. 
B.,” the court admitted an affidavit intitled 
“Baldwin Hilary John B.,” sued as Henry' 
William B., as the identity of the cause stifii- 
ciently appeared from the declaration. Baldmm 
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V. Bmierman^ 12 G, B. 152 ; 21 L. J., C. P. ICO ; 
16 Jur. 802. 

Mala 0rammatica.] — An affidavit in a cause in 
which A., suing by his next friend, wms plaintifi;, 
intitled the cause as “A. suing by her next 
friend” : — Held, an immaterial variance. Ahra^ 
hams Y. Taunton, 1 H. & L. 319 ; 7 Jur. 678. 

Sepreseutative Parties.] — ^Wliere a ]»arty sue/'^ 
or is sued in a representative charactc]’, the affi- 
davits in the cause should be intitled accordingly. 
Bntfler v. Tinftdca, 6 Scott, 580 ; 1 Am. 269, 

4 Bine. (x.C.) 714 : 8 L. J., 0. P. 128. Bland y, 
BaxA^ L. j., Q. B. 1 ; 10 Jur. 8. 

The court declined to act upon an affidavit 
which was intitled “A. r. B.,” executor, tkc., or 
adiiiiuistrator, &;c., Without specifying the ]')nrt 3 ’’ 
to whom he was executor or administrator. 
Cladie Y. JlaiZm, 3 B. P. C. 222. Fletcher v. 
Leelimere, 5 Man. & G. 265 ; 2 D. (jsr.s.) 848 ; 6 
Scott (Jt.E.) 173 ; 12 L. J., O'. P. 151, 

Affidavits intitled. in a cause, without giving 
the p>lairitili the addition of “assignee,” cannot 
be used in a cause where he sues as assignee. 
Wriiiht V. Hum, 1 D. P. G. 457. 8. P., Sleynery. 
Cidtrell, B Tmiit S77. 

“ Phillips, assignee, Ac.,” is an irregular mode > 
of describing a plaintiffi BliiWpSY, Hutchinson, 

3 D. P. C. 20. S. P., Cadey v. Smith, 4 B. P. C. 
477. . . , 

Consequences of non-compliance with Eule.] — 
If affidavits which require a title are put in 
Avithout, the court cannot take any notice of 
them though the counsel on the other side do not 
wish to take the objection, Otven. v. Hurd, 2 
Term Eep. 614. 

Appearing to opipose a rule does not AvaiA'C an 
objection to the form of an afiidavit u})on Avhich 
the rule was obtairied, such as the omission of the 
Christian name of one of tiie parties in the title 
of the cause. Clothier y. Bss, 3 M. & Scott, 216 ; 

2 D. P. C. 731. S. P., Barham v. Lev,2 J)', P. G. 
779 ; 4 M. & Scott, 327., 

The court cannot entertai n an ohjcction patent 
on a proceeding attached to an affidavit bringing 
that objection before the court, if f]‘oni wrong 
intitling the affidavit cannot be read. Harris 
v. Mdhems, 4 I). P. 0. 608. 

If thci’C is a defect in intitling aflidavibs , 
produced on shewing cause against a rule, the 
court will alloAv the rule to be enlarged, in order 
that the title rnav he amended. Anderson y, Bll, 
3B. P. C. 73. 

Where a rule has been substantially disposed 
of, it cannot afteiwards be objected that the 
affidaAuts upon vffiich the rule Avas drawm, up 
are not correctly intitled. 7^mer y. Lamjton, 5. 
B. P. C. 92. 

4. Contents. 
a. Certainty. 

What Errors Vitiate.] — ^Where the meaning- 
is plain, mere ungrammatical coiistniction will 
not vitiate. Anim., Lofict, 274. 

Nor are clerical errors and bad spelling suffi- 
cient grounds of rejection. Bromley v. Foster, 
1 Chit. 562. 

Such as “defendant” instead of “deponent,” 
or “ court ” instead of “ office,” where the nieam 
ing is clear ; otherwise, where the mistake leaves 
the meaning doubtful. Anon,, 1 Chit. 662, n. 

An affidavit Avith the word *^said” instead of 

34—2 
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Means of Knowledge.] — An aliirniation not 
stating the atiirinaut’s means ot knowledge will 
not be received. Fnj v. Ir. it. 4 Eq. 255. 

“It was Understood.”] — in 1843 a tenant in 
tail joined in re-settling one of two family estates. 
Ho disputed the validity of the transaction, and 


In Third Person — Fumber and Kinds of 
Trees,] — Atiklavits made in the third person, 
and sworn in America, admitted in evidence. 
JEtusband, In re^ 12 L. T. 303. 
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E^aDENCE— £;'i;iV?cnce on Affidavit. 


"savs” is insiitlicicnt. Haworth y. Jliihbrrsty, 
3 Ik r. C. 4.15. 


What Certainty required.]— Thnt an affidavit 
is so framed that perjury could not be so assigitcd 
tbeteoii, is a defect not tt> be cured by waiver, 
llld-svo/ V. 1 M. & Hcott, 437. 

The following words, “and deponent further 
ohjcc'ts” that tiiere was no notice, &c., are bad, 
as ‘not amounting to a categorical allegation. 
l}c(f. V. Mancltcdfcr and Leah ./?//,, 3 N, A P. 
430 : 7 L. T., Q, B, 102 ; 2 Jur. 857. 

An aifidavii in su[)port of a rule to set aside an 
interlocutoiy judgment nmst state in express 
terms fhat jiulgmeiit has been signed. Clus,wy v. 
LrayfoN, 0 11. <fc W. 17 : 8 1). B. G. 184 ; 9 
L. J., Ex. 141. 

It is sufficient in an ailidavit of service of a 
rule to swear to the service of “a true,” witliout 
adding the word “ copy.” IAm' v. Stafford 
(SJicrhn.a 1). P. C. 238.V 

An ailidavit of service must swear to the 
service of the ‘made annexed,” and not merely 
of the “rule in this cause,” Fidloft v. Lofton, 
4 D. P. 0. 282. 

To make a rule absolute, on tio cause being 
shewn, it is not sufficient tliat a deponent sliould 
swear to notice of the rule nisi liaving been left 
at the dwelling- house of the oj.posite party in his 
absence, with a person who afterwards told the 
dejionent that she had deliveind the notice ; the 
deponent must state that lie believes this to be 
true. Doe d. Ilnnyafe v. 4 A. A E. 83, n. 

The affidavits in sup})Oi‘t of a motion made 
pursuant to the 1st Oj’der of April, 1842, ought 
to be not only sutficient in substance, but teehni- 
cally sufficimit, and to adopt tlie very woi'ds of 
the oi'der. Ldwards v. JJronffeld, 1 1 L. J., Ch. 
25G ; G Jur. 831. 


Omission of “Oath.”] — The omission in the 
formal part of an. atlidavit of the words “ make 
oath and,” will reiuler it inadmissible. Allen v. 
Taylor, 39 L. J., Ch. 027 ; L. 11. 10 Eq. 52 ; 22 
L. T. 512. 

The omission of the word “oath,” or some 
equivalent expression, is not cured by the jurat 
representing it as dulv sworn. Doe d. Britton 
v, Clarli, 2"D. (N.S.) 393 ; 12 L. J., Q. P». 09 ; 7 
Jur. 327. 

All affidavit omitting the word “oath” is bail. 
Oliver v. Prhw, 3 1). Ik 0. 261. 

An affidavit which does not express that tlic 
deponent “ made oath,” is not admissible. 
FhilUps Y, Brcntire, 2 Hare, 542 ; 12 L. J., Ch. 
.497 ; 7 Jur. 528. 


Objection after Filing.] — In an affidavit the 
words “severally make oath and say” were 
omitted by mistake : — Held, that the affidavit 
could not 1)0 olijected to on that ground after it 
had been filed, TorUhafton, Ah' parte, Torhingfon, 
In TP, L. 11, 9 Ch. 298 ; 22 Wh K. 602. 


Joint and Several Affidavit.] — An affidavit, 
instead of being headed, “'We, A. B., C. D., and 
E. E., severally make oath and say,” was headed, 
“The joint ami several atlidavit of A. B., 0. D., 
and E. E. Wc, the said A. B., C. D., and E. F., 
say as follows.” Leave to tile it was refused. 
JSlwton, In re, 4 De <i. F. A J. 3 ; 8 W. R. 425. 


By the 23 A 24 Geo. 3, c. 39, s. 1 (Irish), for 
the encouragement of [)lantiiig timber troCvS, 
tenants for lives, by settlemenTj, A(*., imptucli- 
able of waste, or tenants for years, exceeding 
fourteen unex[)irO(l. who shout 1 plant or c.ause 
to bo planted any tim])ei‘ trees, might fell ami 
dispose of them at any time during llie term. 
To secure the landlords, s, 2 enacted, tluii “ any 
tenant so planting,” “should witliin twelve 
calendar months after such ])]anting .k)dge 
with the clerk of the peace of tiic t'ounty,” 
“an affidavit” “ j-eciting the number a, nd kinds 
of trees, and the name of the lauds, in form 
following : — .1, A. P>., do swear that I have 

planted,” Ac., “on the lands of , in. the 

parish of , held by me from , the. 

following trees, (here reciting the num],)er and 
kinds of" trees,)” Ac. The form throughout was 
couched in the first pci'soii, and in fact, in its 
terms, was only applicable to a tenant for years. 
A lessee for three lives having planted many 
trees, his agent made the affidavit required, in 
liis own name, as agent for the lessee: — Held, 
that ns the form given in the statute could not 
p()ssibl 3 m,pply to tlm maj(»rit\" of t]je eases which 
its provisions sought to meet, it did not mean 
that no one but the temuit was to make the 
affidavit ; and lluit the form, if another person 
made the affidavit, might 1)0 varied. 2!on nf rash ell 
(Farl) Y. OWrill ff lacount), 2 Jur. 1030. 

Held, also, wliere the temint for life lield two 
tlenominations of land under the same landlord 
of both, hut by difierenb <lemises, tliat the 
affidavit was sutlicieiiL if it stated the total 
number and kinds of trees, wfil bout lUstinguish- 
ing how many, 01 - Avliat kinds, were planted on 
each denomijiation of laud. 2h. 

But where the tvv'o denominations of land were, 
held under ditferont iaudlonls, it was neeessaiy 
in the affidavit to spa.ieii'y the number and kinds 
on eacli. I h. 


Sums of Money.] — Sums of money ought to bo 
written in words at full length and notin figures. 
Crook Y. Crook, 3 Eq. R. 544 ; 24 L. J., Ch. 504; 
1 Jur. (is.S.) 654 ; 3 AV. R. 398. 

In an iilfidavit made upon ])aymcnl‘ of money 
into court under the Trustee Relief xAct, the sum 
to be paid in must be ex})rcssed in woi*ds, and not 
in figures. Wattlii WUl, In re, 34 L. T. 647 ; 
24W:R. 701. 


Bate.] — In tiic statement of a particuhn* date, 
where that date is essential, it must be stated 
positive^. Willcis v. Jameii, 1 1). P. C. 498. 

An atlidavit in sup])ort of a motion to set 
aside a judgment, stated that the judgment was 
signed ^^'thin day'' : — Held, that the jurat might 
be looked to in order to fix the date. Holme, 'iw 
L. .S' IF. lly„ 13 Q. B. 211 ; 6 I). A L. 536 ; 
18 L. J., Q. B. 87 ; 13 Jur. 81. 

So where an afiklavit stated the date of an 
event, as “ the 19tli of this present month of 
January” : — Held, that the jumt might be looked 
at to see that the month of January, 1849, was 
intended. Cralq v. Lloyd, 3 Ex. 232 ; (> I). A L. 
487 ; 18 L. J., Ex. 165 ; 20 L. J., Q. B. 89. 
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EYIDENCE — Evidence on Affidavit. 


fiabseqiiently, i f 1 1 845, married. On that occasion 
a seltlonicnt" was omeuted, malcing provision for 
the younger fdiildivn r)uly of the man-inge. The 
instruct LOUS stated tiiar it was desired to keep his 
landed estates free fi-om any settleinenr, and con- 
tained this imte : "'X.B. The eldest son will 
take the family estate.’' In Ji suit to set aside 
the re-sett lenient of 1843, afltidiivits were pro- 
duced on luehalf of the infant eldest son of the 
marriage, to shew that, on the negotiation for 
the jiiarriage, it was understood, that under 
existing set t ieinents. tlie eldest son would become 
entitled to considerable landed estates, and there- 
fore, that it was only necessary to provide for 
the younger chihlrcn : — Held, first, tliat these 
afiKlavits were inadmissible under t:dr George 
Turner’s Act (13 .S: 14 ATct. c. 35) ; and, secondly, 
that if admitted, they did not shew that the 
marriage proceeded on tiie faith of the re-settle- 
nient of 1843, and tliat in this suit no decree or 
inquiry couhl be made in favour of the infant. 
Iloifltioii V. muldon, 15 Beav. 278 ; 21 L. J., Ch. 
482 ; 1 7 Jiir. 

Letters “ without Prejudiced’ ] — Letters 
written “without prejudice” not to be intro- 
duced into affidavits, and the costs thereof to be 
disalhiwetl on taxation. v. livkhjwtdov 

and Taunton Can il Co., 3 K. 35(i. 

' Scandalous.] — If an affidavit is hied contain- 
ing scandalous statements, the court can act in 
the matter, not only on the application of the 
aggrieved pai’ty, but also on the a[>i)lication. of 
any party to the action, or without any ayjplica- 
tion at all. CravltouTl v. JauAon. 48 L. J Ch. IGS ; 
11 C4i. D. 1 ; 3U L. T. 32 ; 27 W. H. 55. 

b. Information and Belief. 

As to affidavits as to hearing and belief. 
Carpenter v. Poe, 2 Moll. 338. 

The not swearing expressly to words spoken, 
but adrling to that effect, is a propei’ caution in 
an affidavit. siyViffeT. Murray, 2 Atk. 00. 

Qumre. whether affidavit of notice must state 
positively that the jicrson served acts as clerk in 
court, or whether upon information anti belief 
only is sufficient. M'Cauley v. Collier, 1 Yes. J. 
14f. 

If material fact be charged in injunction bill 
and deposed to in affidavit in support of it, not 
positively, but as plaintiff has reason to kno\y, 
and that he lielieves it to be true, and ftict is 
one which, if true, lies only within knowledge 
of ilefendant, and who may, if not true, deny it, 
the court will gi’uut injunction, it not being 
denieil hy him, Scott v. JJecJicr, 4 Brice, 840. 

An aiiplication to the court under the 4th 
section of 5 ATct. c. 5, must be fomuled on affi- 
davit ex})rcssed in positive terms. Field, Ex 
parte, 1 Y. .V Coll. C. C. 1 ; 5 Jiir. S)84. 

An ailu’lavit that the dey)oiieiit has inquired 
of and been informed by the clerk in coiii’t, and 
the deponent Ixdieves it to be true, that no 
appearance has Ixam entered by the defendant, 
is sufficient to satisfy the court of that fact. 
Tat ham v. WiUlamr, 1 Hare, 151) ; 11 L. J., Ch. 
117. 

An aliidavit in siqiport of an ayiplication to 
examine a witness de bene esse, on belief only 
that the witness is the sole witness to a ptarticular 
fact, is not sufficient ; it ought to state the 
reasons foi* sueli belief. JPpe- v. Hope, 3 Beav. 
317 ; 10 L. J., Ch. 70 ; 4 Jur. 1124. 


Security required where, after an oirler to pay 
costs, the party went abroad, upon belief (not 
denied) to avoid payment, and proceedings in 
the meantime stayed. The effect of an affidavit 
as to belief is, to put the other side on answering 
the fact sworn to. Bush v. Bcetlnim, 2 Beav. 537. 

Upon an ai>plicatlon for an injunction to stay 
proceedings at law, affidavits caniiot bo read 
against the answer, as to facts therein stated on 
information and belief. Bdi'well v. Bavicnll, 5 
Beav. 373 ; 12 L. J., Ch, 9 ; 7 Jur. 272. 

An affidavit of the service of a petition respect- 
ing the trustees of a corporation, which stated 
that it had been served on A., who was, “ as the 
deponent had been informed and believed,” the 
clerk of the trustees Held, insufficient. Ludi- 
field Municipal Corporation Charities, In re,. 
■l2L. J., Ch. 439. 

Evidence of belief only is admissible on inter- 
locutory apyilicatioTi, though not at the hearing: 
of a cause, and the grounds of such a belief arc^ 
pro[)crly stated in the affidavit, even in the case. 
where such grounds consist in great part of con- 
versations with third pei'sons, who miglit be, but 
are not produced, and where the deponent swears - 
that he disbelieves tlie statements made to him. 
bv such persons. Bird v. Lake, 1 Hem. & M. Ill ; 
S^L. T. 032. 

The words 1 am infoi-med,” where there is no • 
personal knowledge, are the same as ‘*1 believe” ; 
and where an affidavit is sworn at dilferent 
places, hy diffei-eut defendants, one date is suffi- 
cient. Woodhatch v. Freeland, 11 W. li. 398. 

In a suit by a mariaod wamian to establish her ■ 
equity to a settlement of leasehold and personal, 
estate to which she was entitled as next of kin. 
of her father and of lier bi'otlier, a defence was. 
set up by answer, on the part of the husband, on . 
the ground of her intemperance and adultery, 
part of the evidence in siqiport of that defence 
being an affidavit of a person stating a conversa- 
tion^ with the plain ti if ’s alleged paramour, in 
which the latter admi t ted acts ol; adultery : — Held, 
that after re])lication tiled, apart from the. ground 
of scandal, an atlhlavit of iiiere hearsay evidence 
ought to be removed from the fde on the ground 
of irrelevancy. Kernich v. Kernich, 9 L. T. 800 ; 
12 W. B. 330. 

U[)on a proceeding, wdiich, though inte]*lom.i- 
tory in form, linally decide.s the rights of the 
})arties, evidence on information and belief is not 
admissible, and the party against whom it is 
adduced is not bound to contradict it ; but if in 
the court below he deals with the evidence as 
admissible, he may be precluded from objecting 
to it before the Court of A])peal. ffilhert v. 
Endxan, 9 Ch. D. 259 ; 39 L. T. 404— C. A. 

As to Befence on the Merits .] — See piost, col, 
1074. 


c. Addition and Description of Deponent. 

When Necessary.] — The addition and true 
place of abode of every person making an affi- 
davit shall be inserted therein. 1)' Argent v. 
Vivant, 1 East, 334. 

An affidavit in which the addition or place of 
abode of a deponent is not inserted will not be 
admitted. Bernard, In goods of, 2 Sw. cScTr. 489 ; 
31 L. J., B. 89 ; 0 L. T. 720. 

\Yhere a joint affidavit was made by A. and by 
B., and B.’s addition was omitted, the court 
treated the affidaAut as that of. A. only. Wood-* 
hum, In goods of, 31 L. J., P. 89, n. 
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In affitlavit in a cause, plaiiiliff need not state 
his residence. Crorlteft v. 2 Madd. 410. 

Aiildavits made in actions bj a plaintiff or a 
defendant ar(i exempted from the operation of 
this rule. Shlrer v. WaJkor, 2 Man. (x. 1)17 : 

3 Scott (X.n.) 285; 9 D. P.’ C. 007; 10 L. J., 
C. P. 22S. S. II, V. 5 M. & W. 

103 : Jurhdon v. ClutriL 2 .D. P. G. 4(»8, contra ; 
Latnum v. G.csr, 1 C. M. cV: II. 481 ; 3 Tyr. 489 ; 

2 I\ P. C. 40 ; 2 L. J., Ex, 210. 

An aii'idavit made in an action by one of the 
parlies iliereto. who is described in the affidavit 
as plaintiff or defendant, need not contain the 
addition or residence of the deponent. Ilarta v. 
2['CnI!iUiK Ir. E. o C. L. 537, 

Bescription — Gentiemaii.”] — On an applica- 
tion to ajipoirit new tiaistees it is not sufficient to 
describe a ])orson making an affidavit of fitness 
merely as '** gentleman.”' Onlc, In 7r, 52 L. 4., Gh. 
832 ; 24 Oh. D. 271 ; 49 L. T. 430 ; 31 W. E. 801 
I-^GIA., : 

In support of a. ])ctitioii lor the a]>pointmenc. ; 
of a new trustee in the jdace of a trustee who 
had become lunatic, two. affidavits were tiled 
ns to the iitness of tlie person projiosed to be 
appointed. The dc[H;tneni of one affidavit was 
described as a gentleman,” the otlier deponent 
being ilescribed as an aeeountani. Ench alU- 
■davit descrihed the in'oposcd new trustee as a 
‘‘gentleman,” but also stated that he was a 
person of independent means : — Held, that the 
description of ilie deponent as a ‘‘gentleman” 
■was Insutlicicnt, tiiat the position in life of the 
deponent ought to be stated so as to enable the 
court to judge whethei* his evidence was reliable, 
but that the other affidavit Avas suffinient. Ifov- 
u:ooil, In EC, 55 L. T. 873 — G. A. 

In an affidavit it is not sutficient to desciilje 
the deponent as a “gentleman” if he has a trade 
■ or profession. Sffaddaolni v. Trvaetj^ 21 L. E., 
Ir.:553.' 

For the filing of an affidavit, a <lcscription of 
the deponent as “ gentleman ” is sufficient, dhv/c, 
In re (24 Gii. 1), 271), explained. Bedieoiih; 
In re, Spence v. Bodirorth, 30 L. J.. Gh. 738 ; 
[1801] 1 Gh. 357 ; 34 L. T. 282 ; 39 V7. E. 332. 

“Esquire.”] — A. Avas described in an affi- 

'davit as an ” esquire.” Upon objection taken it 
was proved thathcAvas a miller and. a farmer, but 
it was not disproved, that he was an “esquire” : — 
PTeld, tliat the affidavit Avas sufficient. Benyldy^ 
In 7‘E, 18 L. T, 188 ; 2 Ir. Erp 235. 

‘ * Agent.’’ ] — A deponent Avho describes himself 
as “agent of the above-named plaintiff (or 
defendant) in this cause,” is sufficient. Luxford 
V. (droomhndtje, 2 D. (InVS.) 332 ; 12 L. 4., Q. B. 
99; 7 4ur. 87. 8. ..P,, Matlieicson v. BaiHoto, 

3 D. & L. 327 ; 15 L. J., Q. B. 40. 

“Clerk.”] — But “H. B., clerk to the aboAm- 
named defendant,” is not, Blton v. Jltniindale^ 
5 D. & L. 248. S. P., Ilmieh v. May, 5 1). P.C. 
83. 

A deponent’s addition is not sufficiently stated 
by styling him “ articled clerk,” without saying 
to whom, or in Avhat profession. Bea, v. Meere, 

4 Q. B. 211 ; 3 G. & D. 530. 

Bo where a deponent aa^s described .as M. B., 
clerk B. N. (the word “ to ” being omitted) : — 
Held, insufficient. Shaliespear \\ Wilkiiu 19 
L. J., Ex, 184 : 14 4iu'. 92. 


Abode.] — An affidaA'it commencing in fheso 
terms : “ E. J,, late of the cily of IV., vietnalJcr, 
but now of, Ac.,” Avitlioiit any further addition, 
is sufficient, Anyrl v. IhJrr, 5 .11. A AV. 133.. 

By Ord. XXXX'ilT. r. 8, evciy affidavit .shall 
state the description a.nd true pluct' of abode of 
the deponent ; Avhorc llierefore a de.}i()m-nt gave 
an illusory addre.'^s or no addre.ss at nil. the court 
Avould not allow them to he used. Jbjdex. Hyde, 
59 L. T. 523. 

An affidavit by a pei’soii avIio is a sioi.'kbroker 
does not state the de.scri])tio!i and true place of 
his abode by clescilbing him as “ Stock Exchange, 
stockbroker.” Lery, In re, Lrrin x. Levin, 30 
L. T. 317 ; 37 AV. E.'393. 

A foreigner, Avliose general re.^idence is abroad, 
and Avho onh’' landed here for a temqiorary p>nr- 
pose, Adz. to make an ailidavit, may ■[)ropcrly 
describe his jdace of abode to bo in lii.s own 
country, and not ad tiio place Avhere the affidavit 
. Avas sworn. Bonlwt x. IQttoe, 3 .East, 154. 

A (lesci'iption, as “late” of a ]).lace, is not 
! sufficient. Sedley x. Hhite, 1 1 East, 52<S. 

But an alHdavit, in Avldcb a deptuieni <Le- 
1 scribeil himself as “ late of Tyrone, in the (‘ounty 
of Tyi’one, in Ireland, bur now In ].)u])lin Gasile,” 
is sufficient. Stmoi x. (hivenian, 1 H. A W, 
(;99. 

Tint wliere a deponent ha<l been a few days 
before discliarged <»ut of ])ri<on, but, Ijv pennis- 
sioii, had continued 1o lodge there at Jiight, 
having no other place of residence, his <l.e.-‘cribing 
himself liona lido as “late” of such [irison, aauis 
sufficient. Ib. 

Sesiclence cf Clerk.] — In an aifidavit ]>y 

an attorney’s clerk, it is unnecessary for liiui 
to state his OAvn residence, if ho states that of 
hi,.s master. Stribe v. Jilanebard , 5 .D, P. G. 
213 ; 2 H. A AV. 329. B. P., Conner v. Folhen or 
Folks, 2 Bcott (In.e.) 2(.)0 ; 1 Man. A G. 942 ; 9 
I). P.C. 43. 

Therefore “A. P>,, clerk to Mr. K., 73, Baslng- 
liall-street,” is sntiicleiit. Allen x. Thompson, 

1 H. A N. 15 ; 25 L. J., Ex. 249 ; 2 Jur. (X.S.) 
451 ; 4 AV. E. 503. 

Bo, the 1 ‘esidenco of an attorney’s cle.rk need 
not be given in an affidavit made by him. jointly 
Avith his master, in. vvliich tb.e resilience of the 
latter is stated. Boftomley v. Bcllehamher, 4 

D. P. C. 23 ; I M. A AV. 332*. 

Adeiument dcsc,ribed liimself as B., “clerk to 

E. J., Esep, barrister-at-law, and assessor of the 
court of passage at tlic borough of L.” : — 'Held, 
insufficient, for not stating his place of residence. 
Winch X. Wiliams, 12 G. F>. 413 ; 21 h. 4., C. P. 
213 ; 13 Jur. 935. 

“ A. P>., clerk to B. A Co., of 201, Eegent-street, 
music sellers,” is a sufficient (lcscri])tioii of a 
deponent, Bhilip,In re, 1 AV, E. 449. 

Omissions may be Waived.]— The omission of 
a deponent’s addition in an affidavit constitutes 
' an irregularity only, and may l.>e waived. Flng, 
Fx parte, 41 I;. 4., G. P. 59 ; L. E. 7 0. II 74 ; 
25 L. T. 935 : 20 AV. E. 313. 

AATien a rule ni.si had been, obtained to strike 
two attorneys in partnership off the rolls, and 
on shewing cause against the rule, they appeared 
separately, and counsel for one took objection to 
the affidavit on AAdiich the rule had been obtained, 
on the ground that it did not give the deponent’s 
addition, but counsel for the other waived the 
objection so far as his client was concerned: — 
Held) that though the rule must be quashed so 
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far as it related to the one, counsel for the other 
nii'dit proceed to sliew cause a.frainst the rule so 
far as it concerned his client, //e 

Effect of Omission.]— The omission of the 
:adtl.ition is an irregularity merely, and the party 
soehiijg ro take advantage of it niii.-^t come to the 
court within a reasonable time. Sru/niovr v. 

1 L. dl. r. add : id Jur. d2h. 

A reasonable time dates from the time when 
the joirty com|dai!iing of the irregularity had 
the means (T knowing it : although, in point 
of faca:, lie tlid not know of it till afterwards. 
Jh. 

If an affidavit is joint, an objection to the 
‘'description of one of the depcnicnts does not 
render the statements of the titiier madinissible. 
Jild jhirfr, a D. T. C. 7b2 ; W. W. & D. 
.Bbn ; 1 Jnr. ala. S. p.. XtUlitiii, V. Cuhr-i^ 3 
■D. lb 0, ib • ) ; 1 IT. tC Yv . itb . 

Where, ill an affidavit to found a motion, the 
.addition <.)f a, <le])oneiit is omitted, the court will 
nor iiKpiire "wliether tlie facts sworn to by a 
co-deponent arc sufficient to su[>])Ort the appli- 
cation. IliW Y. C<u‘nuu‘roit JJ.. a N. & M. 364. 

d. Sig-nature. 

Proof of.] — An affidavit cannot be used as 
evidence even against him liy wlioin it is sworn, 
withfait ])roof of the handwriting. Dames v. 
Darker. 15 L, T. 21S. 

An affidavit described a do})onent as “Edward 
Oharles Pownall ; the signature at the end 
was ** Cdiarles E. Pownall " : — Ideld, no objection. 
Ifanfh V. Clements, 11 Tf. tk W. 816 ; 1 .1), & L. 
379 : .12 L. J., Ex, 437 ; 7 Jur. 658. 

An affidavit signetl by a deponent in some 
foreign character, wliich is illegible, may be read 
in <,;ourt. Xafkidn v. Cohan. 3 JJ. F. 0. 378 ; 
1 H. tc. W. 107. 

Se-sweariug.] — An affidavit re-sworn need 
not be re-signed. Zrflhi v. Pitcher, 1 D. (X.S.) 
767 ; 6 J ur. 537. 

Statutory Beciarations.] — A statutory declara- 
tion not intitied in a cause will be tiled with 
an ailidavit intitied in tlie cause verifying the 
signal tires of the declarants. If 7/ ithu/ v. Bassett, 
41 L. J., Oh. 551 ; L. R. 14 Eo. 70. 

^ ^ Of Husband to Wife’s Affidavit.] — An affidavit 
by a, married woman matie Ijefoi’C a notary 
abroad, was signed by the Imsband as well as 
the wife ; — Held, that it might be received. 
dates V. Jhieklnnd. 13 W. 11. 67 ; 5 X. E. 32. 


I omitted in the jurat through the inadvertence of 
the judge’s clerk, ^ it will be amended by the 
direction of the judge. Smith, Bdc- ffiaete, 2 

D. P. C, 607. 

The notarial jurat appended to an affidavit was 
worded “ sworn to and suhsciibed before me,” 
without specifying by whom the affi<iavit was 
sworn : — ^Held," that the affitlavit iniglit ^be 
received, dates v. Buokland, 13 Wh R. 67 j 
5ISr.E.32. 

Interlineations and Erasures, avoiding.] — A 
line drawn through two lines in the jurat, leaving 
them, however, perfectly legible, is an einsure, 
though the omission or retention of the words 
would not vary the sense. Williams w Cloiajli, 

1 A. E. 376. 

The jurat is not vitiated by an erasure of 
words which form no necessaiy part of the jurat, 
and might be separated from it w'ithout altering 
the sense. Wills v. JDawsoa. 10 M. cY W. 662 ; 

2 D. (H.S.) 465 ; 12 L. J., Ex. 24 ; 6 Jur. 1068. 

Part of the jurat was written on one side of 

the paper, and below it the words “ a coimnis- 
sioiicr for taking affidavits in this court” were 
erased ; the remainder of the jurat ^vas written 
on the other side of the paper : — Ideld, that the 
affidavit was not vitiated thereby. Ih. 

.If the words “before me,” in a jurat, arc 
struck out, and the words “ by tlie court,” intro- 
duced, it is not an objection. Amtia v. Gnrnr/e, 
4 D. P. C. 5 76 ; 1 H. & AY. 670. 

An affidavit in which the clirisriau names of 
two persons were interlined in the place wJiere 
they were first mentioned allon-ed to be filed. 
Vormeig v. Bareiss, 3 W. R. 259. 

Motion to file altered affidavits, refused. GllC 
hartw Gill,lW.l\.L 

The same paper contained the affidavits of 
two persons, A. and B., sworn before a notary 
public in the United States of America ; there 
were certain erasures and alterations in. the affi- 
davit of A. Oil a motion that the affidavit 
might nevortlieless be tiled, the Vico-Gluinceilor 
sai<l, be tvas not atvare that thei'e was any 
authority for .allowing an aifidavit, which had 
been altered, to be filed, without proof that the 
alteration w.as made before the affidavit was 
sworn. S. f[, iiom. Gill v. GiVhard, li Hare 
(App.) xvi. 

Ajiplication was snbseipiently made to the 
court to exj)inige that part of the document 
which cuntaiiiecl the alterations and erasures, 
and allow ihe rest to be filed ; the Vice-Ohan- 
cellor ordered the doenmont to be filed as the 
affidavit of ?>., rejecting the affidavit of A. Jh. 



5. JtriiAT. 


Hames of several Deponents.] — The rule that 
the nai»u> of tlie several jraidies slnill be wiittcn 
in die jurat, ap[jlies as well to affidavits sworn 
liefoi'e a jmige as to those sworn before a com- 
inP^ioner. lAudCaajfon v. Atherton. 6 Scott 
(NilC) 240 : 2 I). (N.k) 904. 

The rule is imperative. Iktrdoe v. Terrett, 
fiSeott (X.11.) 273 ; 5 Mail. A' U. 291 ; 2 D. (Xs.) 
1)03 : 12 L. J.. C. P. 143 : 7 Jur. 21 7. 


JMiere a rule is obtained on an affidavit, the 
jurat of which is defective in this respect, the 
oourt will ilisciiarge die rule with costs. Cohhett 
V. Oldfield, 4 1). & L, 492; 16 M. W. 469 ; 
16 L. J., Ex. 150, 

But where the names of the deponents are 


As to Date.] — If the date mentioned in 

the jni-at is struck out with a pen, and the right 
(late introduced, it is an erasure. Ohamhers y. 
Barnard, 9 D. P. G. 557, 

The alteration of a figure in the date in the 
jurat, by writing one figure over another, d(.>es 
not constitute an erasui'e or interlineation. 
Bwob V. IliLtajate, 3 1). P. G. 456. 

The court set aside an order for better par- 
ticulars of set-oif,. on the ground that the 
plaintiffs attorney’s clerk had, without authority, 
altered the date of the jurat of the affidavit on 
which the order had been obtained. Finnertif 
V. Smith, 1 Bing. (X.C.) 649 ; 1 bcott, 743. 

Time of Swearing.] — An affidavit must state 
in the jurat the day on which it was sworn. Doe 
d. Iloe, 1 Chit. 228. 
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A nil (3 obtained on an affidavit, the jurat of 
whi(,*li is Avithout date, will be discdiargod with 
eosts. JJhichurll v. AUen.^ 7 M. k W. 140, 10 
L. J., Ex. ()“) : 4 Jur, 1137. S. Front v. ./A'?/- 
ivood. (5 Jur. loin. 

A jurat as follows : ‘‘ Sworn by A. B., at my 
cbainbers, Bolls’ CTardons. Chancery Lane, dated 
the 24th April. E. A. W.” Hehl, defective, 
for not stating the time Avhen it was sworn. 
Zloi/d. Li re, i L. M. .S: P. 545 ; 15 Q. B. (182 ; 
lU L J., (b B. 457 ; 14 Jur. 621. 

But where a jurat was as follows : “ Sworn by 
A. B., at Glasgow, in the county of Lanark, in 
Scotland, the tiftli day of June, One thousand 
eight hundred and fifty yw/%s*, before me, 
G-. li. T., a cfjmiuissioner for Scotland, for taking 
affidavits in the Court of Queen’s Bench at 
Westminster’* : — Held, that the date and the 
authority of the commissioner were sufficiently 
stated. Bell v. Port of London Asnnranoe Co.^ 

1 L. M. A P. ffill. 

In the jurat the day of the month was omitted : 
— Held, a hital objection. Brunswlrli (Lulic') v. 
Ilonoer, 1 L. IL k P. 505 : 1!) L. J., Q‘. B. 456 ; 
4 Jur. 020. S. P.. Wood v. Sfejj/ienn, J kloore, 
236. 

The jinut of an affidavit purported to be 
“swoi'ii in court this hth day of November, 
1845”*. — Scmble, that as the 0th of November, 

1845, was a Sunday, tlie jurat was defective. 
JDor d. A'iHiamsok v. ifer, 3 D. k L. 328. 

Reference.] — The want of a date in a 

jurat- is not cured by reference to it in another 
affidavit, “as an affidavit of A. B., sAvorn on 
such a day.” BrnnnicitL [BuTiel) v. Sloicmtm, 
8 G. B. 617 : 7 D. kA L. 251. 

Place of Swearing.] — Affidavits in ansAver to 
a rule sworn must contain in the jurat the }>lace 
SAA’orn, otherwise they cannot be read. Cam v. 
Cam, 1 1). c'c L. 608 f 13 L. J., Q. B. 52 ; 7 Jur. 
1087. 

A jurat Avhich stated an affidavit to bavc been 
SAA’orn at. the judge’s chambers, in the county of 
Mhldlesex, aa'Us sufficient. IleoinicortJi v. Brian, 

2 D. & L. 844 ; 1 C. B. 131 ; 14 L. J., C. P. 134. 
An affidavit so sworn need not state in the 

jurat that it was sworn before the judge. Binjna/ 
V. Xhiff, 2 B. & L. 375 ; 13 M. ic W. 510 ; 14 
L. J., Ex. 48 ; 8 Jur. 1034. 

8o an affidavit, intitled in a superior court, 
and sworn before a judge of that court, as stated 
in. the jurat “at the Central Criminal Court, in 
the city of London,” is sufficient. Thoman v. 
Stannawaij, 2 I), ik L. Ill : 13 L. J., Q. B. 263. 

An aifidavit intitled “in the Exchequer” is 
sufficient, if it appears to have been SAA'orn 
before .an officer of the plea side of Ihe court. 
Ilandn v. Clcmentn. II IM, k W. 816 ; 1 B. & L. 
370. 

“ BAAmrn in court the 51h day of NoAmmber, 

1846, hefore E. V. W.” (the judge’s signature), 
is a sufficient jnr.'it. Thorne v. Jaeltnon, 3 C. li. 
661. 

Where an affidavit aa^is sAAmrn at judge’s 
chambers, but through mistake Avas not laid 
before the judge, and therefore the jurat was 
not signed by liim .-—Held, irregular.' Bill or 
Bell Y.Bainent, 8 M. k W. 317 ; 0 B. P. C. 810 ; 
10 L. J., Ex. 302 ; 5 Jur. 510. 

Tlie place of swearing an affidavit may be 
stated in the jurat by reference to the place in 
the bodv of the affidavit. Grant y, Friu 8 
B. P. C.234. 


Where the jurat of an ailhiavit. sworn by a 
person confined in a lunatic*, asylum, did not 
state the place AN’lu3re it Ava.s sworn, it wa,s 
ordered to be taken off the tile. Spiff le v. 
Walton, 40 J.. J., Cb. 368; .L. 11. U Hp 420 
24 L. T. 18 ; 10 W. 11. 1-05. 

An ansA\*er taken by connuission Avill 'be taken 
off tlie file, if tlie junit does not stale where it 
was SAVorn. Ken n if v. Contello, I .Hog, 130. 

Affidavit SAvorn abrcrul ordered to be HUhI, 
although the [jlace at which it Avas sworn Ava,s 
omitted in the jurat. Meek y. Ward, 10 Hare; 
(App.) i. ; 1 W. il. 275. 

Before Commissioners.] — I’he jurat of an affi- 
davit, SAvorn before a, commissioner in the 
country, must state him i(') be a commissioner. 
Honuird v. Broion, 4 Binu*. 303 ; 1 M. k P. 22 ; 
t; L. J. (o.s.) c. P. 0. 

An affidavit AAms sAvorn belnrc a commissioner 
to administer oaths, ))iit in the jurat he merely 
signed Ids n.ame, and did not add his title as 
commissionei* : — Held, that notwitlistjuiding this 
omission, the alUda-vit Avas suiricient, doknnon, 
K,r partr, (liapman. In re, 53 L. J.. (.4i. 7(52 ; 
26 (’h. 1). 338 ; 32 W. U. 603—C. A. 

An aOidavit- intitled in the proper (*ourf, and 
})in|ioi*ting to be sAvorn i)erore A. lb, “a commis- 
sioner, Ac.,” is sufficient; ihe jurat need tiot 
state that lie is a comunssioner for taking .affi- 
davits in that court. Lardekin v. Potter, it M. 
k W. 13; 1 B. (N.S.) 134 ; 11 L. J,, Ex. 82; 
5 Jur. 092. S. lb. Mn nden y . Jtrnnnirlek{Bulid), 
4 C. B. 321 ; 4 i). A L. 807. 

It was objected on shewing caus(^ against .a rule 
nisi, that tlie affidavits were in ilie juraJ a,ireste<l 
thus: “A. B., commr.,” instead of eommissioner 
Avritlen in full ; ])ut it also api)earing, from the 
otlice copy of the affida,A'ilson Avhicli the rule was; 
granted, that a similar abbreviation existed, the 
court (.as the office copies am ahvays copies of 
the original) discharged the rule nisi (Ui the 
ohjeetion raised against the at!i<lavits in sheAving 
cause. JPtll V. Jtotjnton, 7 Jur. i>30. 

An affiduAdt pur])orting to be sAA’oni “before 
H. B. by commission,” sufficiently shoves that 
H. B. Avas a commissioner for taking affidjivits. 
Jlopkinn V, PhM/er, 1 B. A L. lio'; 12 L. J., 
Q. B. 313 ; 7 Jur. 04 1 . B. P., Falrhram v. Petm, 
1 B. A L. 622 ; 12 M. A W. 453 ; 13 L. J., Ex' 
121 . 

An affidavit SAVorn behu'c a commissioneig 
omitting in the jurat the words “before me,” is 
bad. Graham y. ItajleZif, 1 Ex. 651 : 5 B. A Lv 
737. B. P., Beij, y, Xorhunj, 2 New Bess. Gas. 
344 : 15 L. J., Q. B. 264. 

The court being satisliect Ih.at an affidavit was 
sAA'dru before the ])erson aaJio signed the jurat, 
though it Avas not so stated in it, made an order 
uiuler Oi'd. XXXYIJL r. 14, tliat the affidavit 
should be i-cecived. Fddoiren v. AmfenUne Jauiu 
C o., 50 L. J., Ch. 302: 62 L. T. 514 ; 38 W. l‘L 
620--C!. A. 

Although .an exhibit is annexed, having siiIj- 
scribed to it the Avoids; “Phis is the notice 
referred to in the annexed a tlidav it, sworn before 
me.” lle{f. v. Bhurhani, G fy B. 528 : 2 B. A L, 
168 ; 1 NeAV vSess. Gas. 370 ; 14 L. J.' Q. B. 13 : 
8 Jur. 1117. 

A jurat, of an iiffi{lavit swoiai befoi'c a commis- 
sioner, stating it to have been received “ by virliu^ 
of a commission forth,” and omitting the AA'ordl 
“ issued,” is sufficient. Bale if v. Mahon. 6 B, P. Cb 
102 ; 1 Jur. 708. 

An affidaAut filed with a bill of sale Avasiutitiec! 
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“Ill the Queen’s Ileiicli,” and the person before year old. MmmdeuY. 
whom it was sworn described himself as “a 2 C. M. &; R. G43 ; IT, 
conniiissioiuM- for taking' aftidavits in tlie Ex- 

cheqiun' of Pleas at Westminster” : — Held, siitli- 7 , Of 

C.u-I,t. ; for that the court would prcsnuie until 

Ihe contrary was sliewn omnia rite esse acta, J -ivniear to have 
and, if the commissioner^ had, in fact, authority orhisatt 

to lake the atlidavit. perjury might he^^ass^^ 1 Chit! 97. ' k 

on it. (.7iP//r// V. (kwrfoiH, Id L. .B. (^.S.) 543 ; . ' 

B J (t r.‘lH) ; 9 Jiir. ior>7 ; 7 L. T. H: . , 

r f ■ If 1'?,.:;-, — 1,’ 

Qc., 1 L. M. tx i . c . the cause than the at 

In Scotland.] — An affidavit not intitled Sniitli, Gl. S. P., Ae 

in unv court, but sworn in Hcotland before a i03. 
commissioner, who states himself to bo a oommis- Or by some person ; 
sioner bv virtue of a commission from the courts noction whh the cause 
V- nnd Kxch(‘oucr. is sufficient, merits. Ilowootnam. y 


Ireland.] — Where an affidavit was ney, that the defendant had a good defence to 

sworn in Ireland, before a commissioner of the the action on the merits, is sufficient. Sehojmd 
common ]>lcas and exchequer: — Held, that the v. IIuif<jlns,% 1). P. 0.427. 3. P., Johmon v. 

title of the court need not be prefixed to the PopplPtreJl, 2 Tyr. 715. 

alhdavit when sworn ; but that the affidavit An affidavit of merits, sworn by the managing 
ini‘dit be taken bofm-e such commissioner, to be clerk of the defeiidaiit, must state, not merely 
afterw'irds intitled and used in either court, that he is the niunaging clerk generally, but 
V Browninq. 1 M. k W. 862 ; 1 Tyr. k must state that he had the management ofc the 
/-i' o|;j ' liarticular eau.se. l)or d. Fish v. 8 

1). P. C. 501 ; 4 Jur. 578. 

Initialliaff Alterations.]— A commissioner need 

not TOt hif initials opposite to an immaterial Advice and Belief.]-An aftic avit is not sufc- 
nltorition in an affidavit sworn before him. cient which states that both the detendant and 
Tn VP 8 1) P C 651. his attorney ‘•are advised and believe that 

Effect of Defective Jurat.] — There is no in- fhhif/toii v. Price, 2 0. M. A R. 815 ; 5 lyr. 
fiexilile practice to discharge a rule with costs in 1029 ; 4 L. J., Ex. 292. 

ail* cases where it has been drawn up on reading An attorney must swear positively to his belief 
an, affidavit with a defective jurat. Lloyd, In of a defence on the merits, and not that he is 
re 15 0 B. 612 ; 19 L. J., Q. B. 457. instructed and advised, as a party" may. Ih. 

Where a rule has been obtained on an affidavit An affidavit, swearing to merits, by the defen- 
whicJi is defective, in not having a proper- jurat, dant, “as heisadvisetl and believes,” is sufficient, 
the party moving cannot, when cause is shewm Cronxhy y. Innea, 5 1). P. 0. 566 ; W. W. & H. 
and the objection taken, remove the effect of it, 192 ; Westerley v. Kemp, 1 Tyr. 261. 

by producing a fresh affidavit similar to the first, An affidavit by a clerk of the defendant’s- 

with a proper jurat ; the proper way is to attorney, in which he (icjiosed that he hail the 
re-swear the original affidavit, and the court will management and conduct of the defence to the 
enlar<m the rule"^ for that purpose, or allow the actiorq and that the defendant had been advised 
new affidavit to he filed. (ioodnclte v, Turlay, by counsel that the defendant had a good defence 
4 1).*P. C. 892: 2 C. M. A R. 686 ; 1 Tyr. k G. to the action on the mei'its, and which the 
245^ ' deponent verily believed to be true, is insufficient. 

Knali Y. Siviiihuvn or Sielnhnrne,'^ Scott (N.R.) 
Illiterate Deponent. j—/SV’c post, cols. lObl, 326 ; 1 D. (n.s.) 190 ; 8 Man. & G. 680. 

1082. Bo an affidavit by a clerk to the defendant’s. 

V, 4.1 Af fpA attorney, “ that he hath had the conduct of tlie 

Heathen didioliover See cause, and is apiirised and believes, that the 

jurat of answer of .a lioiqmu oi ai=baic\ ei . ^ to „i.ounas of defenee upon the 

lid midsize nseat v. JJluUu i Atk. 1.. merits,” not saying, “ uiion the merits in the 

cause,” is insufficient. Bromley y, GerinJi or 
a Wttfv Bt vle Geridnc, 1 D. ct L. 768 ; 7 Scott (N.R.) 516; G 

0. W HE>. . TALE. ^ ^ y ^ ^ ^ ^ ^ 

Eejection,] — The court will not reject aflulavits further as to i.nformation and belief, ante, 

merely 111)011 The ground of their staleimss. IVynnc cols. 1065, 1066. 

V U'l/rnr Scott (N.R.) 615; 9 D. P. 0.806; 

k I V ^ Affidavit verifying Petition— Statement^ as to 

'Hmiffi'davit more than a year old cannot be Belief.]— Notwithstanding the 8rd rule of Ord. 
n.f.l on movimi for a rule. Bnrt v. Owen, 1 XXXYIL, which provides that “affidavits shall 
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«api>orf of the j’lctilion, wliich Hhewtlie .source of 
tlic iH.'titioiicr s boliel: : — ^^cinble, that the court 
'Will nor now coiisifler the question whether a 
rule of the Order of Xov(an])er, 1 Ht)2, made under 
the Coin])anios Act. lsi>2, is ultra vires, Xnw 
Qilhtii tK In /‘c, 47 T. 175 ; SO W. B. 047— 
‘0. A. 

‘XermsO — Where a <let‘eiidu,nt swore that he 
ivas informs i and believed that he had a good, 
substantial [iiid avnilaldo defence to the action : 
— Meld, iosuilieierit : aad tliat he ought to have 
sworn dist i act 1 v an< i i n terms to merits. Paqe v. 
Eovih, 7 D. P. U. 412. 

xin afddavit that the defendant has a good 
defence on the merits, without words appljnag it 
to the particular action, is insuttieient. Taie v. 
Bod f eld, S 1). l\ 0. 218. 

8o, an affitlavit that tlie defendant had merits, 
and a gootl cause of <Iefcnce to the action, is 
insutficient . Lane v. L-aan^, 8 U. P. C, 652. 

It is not sufficient to say that the deponent 
believes the (lo-fendant has a ‘blefeuce on the 
merits”: he slioidd say, “a good defence.” 
Kennetj v. ILutehuu^on, 1 Jur. iU6. 

■When l^ecessary.] — AVhere a defeiidant moves 
to set aside proceedings for iiTcg'iilarity — as for 
not giving not ice of the execution of a writ of 
inquiry — it is not necessa, ry to swear to inerits. 
Will lama v. Willhina^, 2 (?. M. 476 ; 4 Tyr. 308, 

Where a defendant inahes an affidavit of merits 
to set aside a jndgnicnt, the. phiintittdrannot rnake 
an affidavit in atiswer, to shew that the defendant 
'has no .uierits. Bkicitl v. Gordon, 1 1). (n.s.) 
^15 ; G Jur. 825. 8. P., JLctrne v. Batterhij 3 

I). P. C. 213. 

■ 8. .Filing, 

When not allowed,]— The court, under 30 <Sc 31 
'Viet. c. 44, s. 108 (ir.), corresj)oiiding with the 
13 ck 14 Yict, c. 35, s. 28, will allow no allidavit 
to])e filed t<.) prove a, matter not directly in issue, 
•even after the cause has been heard, but before 
judgment deli vered. ILewaon, v. Jleirmn, 20 AY. B. 
310. 

A ])arty to a. cause will not, except under 
S])edal cmamistniices bo allowetl to file affidavits 
after he has cro.ss-exa mined witnesses on thcolher 
■sifle. Matjni v. J7h//c,s‘, 11 Jar. (N.fc5.) 1033: 13 
L. T. 543; 13 W. IL^lGffi 

Duty of Solicitor.]— Under it. 10 and 15 of 
Ord. XXXVirT. it is ilie imperative duty of the ; 
solicitor of JUiy party to any proceedings to cause 
to be filed every affidavit sworn and used in the 
•course of such iirocecdiugs. Taylor v. Ckifes, 72 
L. 14 430— C.xY 

necessity of.l — AU affidavits used in court 
must Ite filed. LJlderfon, parte, 2 D. P. 0. oGO. 

Whether the motion is granted or refused. 
Blear, LB parte, 2 D. P. C. 112. 

In order to obtain a rule calling on a party 
to tile affidavits which liavc been u.scd in aj^ply- 
ing for a jtiIc, tiie yu-nty must first have been 
•expressly required to file them ; it is not enough 
that cojiies have been demanded, although it" is 
the duty of the party to tile them in the first 
instance. Bllmore v. I/ood, 8 D. P. 0. 21 : 3 Jur. 
1153. 

•, AY here a party improperly delayed serving a 
rule, and on that ground the rule was enlarged, 
the court would not compel the party enlarging 
the rule to file his afiidavits previously to shewing 
cause. Bey. v. Andemm, 9 D. lb G. 1041. . . 


1076 

Motion cannot bo groiuidcd on. an afiidavit to 
be filed. Jkeren v. Sl/i/le, 8 Ir. Eq. B. 521. 

AiiidavitMTientioin'd in notice to bt' fihxL to be 
used on motion, can nor be read indess actn.ally 
filed before notice served. Aldan v, LeaLr, 2 
MolLGGO.' 

— foreign Affidavits.]-- -Fon.agn afiniavits 
must be either tiled or nnide exbibil.s. Jfea'ifron, 
Ex parte, 1 AY. B. 58. 

Time for.] — AYiien a ])laintifi; ap])lies for leave 
to iLse, at the hearing of a cause, atlidavits and 
depositions, most of which had been made within 
the proper time, but through misapprehension 
none of them filed till after ir, tlie court, on being 
satisfied as tc bona tides, and that no injury couhl 
result to the defciidani:, granted the a])plication.„ 
Arnirtrong v. Arnirfrong, Ij-. B. 7 JOq. 84. 

On the hearing of a- summons .adjourned from 
chambers into couit, affidavits liled after the time 
fixed by the tihief cleric foi’ tlie' iiiing of the, evi- 
dence cannot be used before the jiulu'c in court 
unless special leave to use the new atlidavits lias 
been given cither by the judge* or the chief clerk. 
This rnlo does not iipjdy wliere no tinu' lies lieen 
fixed by the chief clerk for the filing <)f evidence. 
Chijjerlel, In. re, CLuJl'erirl v. ]\l/iroa, 58 Jj. J., 
Ch. 137 ; 58 L. T. 877 ; 3G \Y. B. 806. 

An affidavit usc<l on iv motion, lint not fileel 
until afterwards, may be eiilei'cd in the order as 
read, even though the fact of its not liaving been 
filed has not been bi-ought to the notice of the 
court, providetl it does not interfere witli the date 
of the order, a.s wViere the filing is on the same 
dav. Jlhif/ A GoLr L'rade Mark, la re, 62 L. J., 
Gli. 153 ; [1892] 2 Gh. 462 : 66 L. T. 4:91. 

An affi(.tavit tiled a.fter, but sworn bebire issue 
joined, may be read at the hearing witliout 
special leave. Alelitdd v. Joner, 36 L. J., (?li. 554. 

Affidavits filed wldle a case stands over part 
heard will not be ailmitted in evidence if 
objected to. General Prarid-nit Amt ranee Co., 
In. re, Cro.s’r, Ex parte, 38 L. J., Cii. 583. 

Affidavits on petitions in bankruptcy may be 
filed after petition day, but iietition must stand 
over to give time to answer them. Sparrotr, Ex 
parte, 2 Macld, 184. 

A petition having received the Lord Chan- 
celloi*'s fiat. The affidavits were filed. An infor- 
mality being discovered, tlie petition was then 
amended, and I'cceived the Lord Glmnccllor’sfiat 
anew, and was ordered, by his lordshi]) to be 
received into the pictition y)a.por : — Held, that 
the petition could not be heard, because the 
affidavits were liled before the amended petitio.n 
was regularly in court. Bqt/rore, Ex parte, 2 
L. J. (6.S.) Ch. 147. 

The court will, at any time iircvious to the 
hearing of. a motion, },)ostpone the lieai'ing, in 
order to allow time ,foi' filing affidavits ; liiit no 
affidavits filed after the lieari ug has begun may 
be read. Electric Telegraph Co. v. Aldi, 2 Coop, 
C. G. 67 ; 11 Jur. 273. 

It is only in veiy sjiccial cases and not at the 
option of tire parties, that atlidavits aixi admitted 
on a motion, after it has been opcnctlto the court. 
Part Ltcneasliire Itg. v. JLuffer,deg, 8 Hare, 86. 

YYhcre the court directs that affidavits shall bo 
filed on both sides by a certain day, and some of 
the affidavits on one side lia])pen not to be filed 
on that day, it is the established rule of the 
court not to enlarge the order further, that the 
other side may be required to give an answer to 
those affidavits. Ihi rto?i v. Malo(m, Barnard. 401. 
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EVIDENCE — on Affidavit. 


Xo olijcciioii to a inoliou Ilia!: the affidavit was 
filed only tlie day l>e£ore, if it is an atlidavit that 
cannot be answered, as that the piaiuiiiT cannot 
.20 to trial with safety unti,l the answer conies in. 

AlHdavits in answer, filed twenty-four hours 
before .motion made, can lie iiscii on it, and 
aiways allowed in the C(.»sts to the party on whose 
behalf made, if lie gets the costs of tlio motion. 
IJynde v. 2 Moll. o78. 

.An atlidavit must lie filed in time to be read 

011 tile da}" wlien the application is to be made, 

iraf.va// v. 4 L. J. (O.s.) Oh. 53. 

A ])arty cannot, on a motion, roe afiidavits 
filed ])]'ior to service of notice of morion, or after 
the day for wliicli notice is given, without giving 
notice of his intention to do so. Clvmoit v. 
FrijVitli. C. Xh Cooper, 470. 

Ariidavits will be reeoived. akliougli filed after 
a time appoiiiteil, if a failure of justice or great 
inconvenienec would be occasioned by tlicii' 
rejection. Aittlerton v. Ynfi'n, 15 Jur. 883. 

Where an act of ])arliament required that to 
all bills -wliich shonhl be tiled under its proYisio.iis 
an atlidavit uf a certain form should. ].)e annexed : 
— XXehl, that it wns no objection to an affidavit 
which had been annexed to a bill .filed iiiuler tl.ic 
act, that it had been, sworn, three days ].)efore tlie 
bill was tiled. VdaJlfer v. Fletcher^ 1 X4i. 115 ; 

12 Fim. 420 ; II L. J.. Ch. 103 ; G Jur. 4. 

Afiidavits fileil so far back as tiie tlay of tire 

notice C)f motion may be used on the motion, 
altlioiigli the notice was not served until some 
days after the dav of its ilate. Iktwdler v. 
Fincille}\ 9 L. J„ ClL 394. 

On a motion to discharge an order made by 
the Vice-Cliaiicellor, afiidavits may be read, sworn 
aftcj' the order was made, ami stating facts which 
■were not before the Vice-Chancellor. Oond v. 
Far)\ 2 .Russ. 161. 

Afiidavit sworn in June and not filed until 
the next Febniaiy after the dcatli of the person 
swearing It, was received as evidence <|uantum 
valeat. JFrleti v. Jlorlei/, 5 I3e (4. M. A O. 
610 : 25 L. J., Ch. 1 : 1 Jur. (N.s.) 1U97 : 4 dV. E. 
75. 

An affidavit sworn on the day before the filing 
of the bill, is not admissible in evidence. Fouiall 
Y, Brown (18 Jur, 1051). not followed, Fran- 
<eo))ie V. Francome, 5 X. 11. 289 : 12 L. T. 123. 


soi'viee of the notice, cxclusiwe of the long vaca- 
tion, and gave no costs, the defendant not having 


preTiously communicated with the plaintiff. 
Lloyd Y. Solicitors' and General Life Assurmiec 


Society, 3 Eq. Eep. 951. 

Where a witness has been examined upon atli- 
duYit, four weeks additional beyond tlie nine 
weeks will be allowed before the evidenee wdil 
be closed, and the plaintilf wdll have four weeks 
beyond the first four weeks to set down his cause 
for hearing, before the expiration of which no 
motion to dismiss can be made, Jenliyn v. 
Vauyhxm, 3 Eq. Rep. 300 ; 3 W^. B. 151. 


Time for Defendant to file Affidavits where 
Plaintiff files none.] — In an action in which the 
evidence is directed to be taken by affidavit, and 
no affidavits are filed by the plaintifi:, the time 
for the filing of the defendants afiidavits does not 
commence to run (in the absence of an agreement 
between the parties, or a special oi'der limiting 
such time), until the plaintiff gives the (lefendaiit 
express notice that he <locs not intend to file affi- 
davits. Fames v. Brady, 5 .L. R., Ir. 580. 


Ee-s wearing.] — A party is. not precluded from 
using an ainda’'.4t sworn before the day fixixl, 


but re-sworn after tliat day, for the purpose of 
rectifying a mistake in the jurat. OueJtterlony v. 


Gihwu, 5 Man. A G. 579. 


Extending Time.] — The court, ujioii reasonable 
ground being shewn, w'ill extend tiie time within 
which afiidavits must, be filed. Iley. y. Abrv?., 4 
1), A J;. 622 ; 1 1>. 0. Eep. 2«5 : il Jur. 308, 

Where additional time for filing aflidaviLS is 
required, upYjlieatioii for an extension of time 
ought, in the first instance, to lie made to tlie 
■opposite S(.)lieitor. Mtndare v. drlaelare, S Ir. Oh. E. 
610. 

jUlkiaviis by way of eyldcnce should only con- 
tain legal evidence directed to the matters put in 
issue by the pleadings. Il>. 

Where it a.p})ea.rs that the plaintiff's evidence 
uiukir the new practice caiinut be completed 
within the prescribed time, the court wall enlarge 
the lime, though there have been alrea(.ly several 
orders foi’ enlarLdnc' the time. Jleljitosli v. G. IT. 
By., 2 W. E, 439. 

Where not ice of re] fiicai ion filed was not served 
on the defendant until after a month from the 
actual filing of the replication, the court refused 
to set aside the service for irreguhirity, or to take 
the replication off the file, but enlarged the time 
for closing the eAudeiiee to eight ^vceks from the 


In Enlarge d Eul es . ] — Affidav its t o shew c ause 
j against an ciilargod rule must be filed a week 
before the term to which it is enlarged. Gihon v. 
Carr, 4 D. P. C. G18. 

Although not so expressed in the rule of 
enlargement. Jkirlior v. Blcliardson, 1 Y. A J. 
362 : '30 R. E. 795. 

And the court will refuse to hear afiidavits filed 
afterwards. Turner y. Fnwhi, 1 H. A W. 186. 
S. P., WrlyM v. Lewis, 8 D. P. C. 298 ; 4 Jur. 
124. 

Unless clearly shewn that the not filing them 
arose from inevitable acci<.Lent. Ih. 

Wlien a rule is enlarged u[!on. the motion of 
the party required to shew cause, that the 
affitlavits\iscd against the rule shall be filed a 
certain number of da3'S before the ensuing tei'm, 
the party cannot use affidayits which liaye not 
been so filed, and lie will not be allowed a further 
postponement of the rule, unless he has been 
prcYcnted by some special cause from filing his 
affidavits within the time. Oosly Beth, 3 
Mam A G. 882. 

x\. rule having been enlarged, upon the terras 
that all afiidavits to be used in shewing cause 
should be filed one week before the ensuing term, 
the court nevcrtlioless allowed tlie plaintiif to 
shew cause upon an affidavit sworn and filed 
for the purposes of the motion to enlarge. 
Chambers v. Bnjantc2 U. (:?.S.) G71 ; 12 L, J., 
Q. B. 139. 

Where a rule is enlarged from one term to 
another, and the rule; states that atlida.viis to be 
used on shcYong cause are to be filed by a certain 
day before the term, if affidavits are filed aceord- 
ingiy, and the other party takes office coj)ie3 of 
them, the latter has a right to use them, thougli 
the ])artY filing them may not be desii’ous of 
doing so. Price y. Hay man, 4 M. A W. 8 ; 7 
1). P. C, 47 ; 1 H. A H. 191 ; 7 L. J., Ex. 
297. 


Waiver of Objection.] — Affidavits not having 
been filed within a prescribed time, an objection 
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was raiBcd to them on that ground ; but the 
Itnrfy raiding the objoction having taken copies 
of the :iflithivits, held precluded from availing 
himself of the objectiom Maelunf^ In. re, 1 
It .V L. 20tJ : 12 L.'J., Q. B. 3:17 ; 7 Jur. 045. 

Escuses.] — Poverty and residence of the party 
at a <listance from London are no excuses for not 
filing them in time. Lewh v. Kirhy^ 8 Scott, 
170 .^' * 

Or wheti ho omits, by excusable accident, to 
do so, the court will only grant a rule nisi for 
him to use such affidavits. Pryor v. Swahie, 2 
I). cK; L. 87 ; 13 L. J., Q. B. 2U. 

Used at Chambers.] — Wlierc affidavits used 
before a judge out of court are required to be 
produced before the ordinary time for returning 
tliem, the proper course is to give notice to the 
judge's clerk to tliat effect. Srpillmui Y.Ih'istoii^ 

1 Ih (X.S.) 700. 

Kot in "Writing of Special Examiner.] — A 
witness’s dc})Ositions de Ixaie esse, not taken 
down by the examiner, sjiecially appointed, in 
his own handwi'iting, as directed by 15 16 Viet, 

c. 86, s. 82, but taken down in the presence of 
the oilier parties and certifed by tlie examiner 
to have hecn r(;ad over to tlio witness and signed 
by her in his jircsence, were, under Ord. XXXVTI. 
r. 4, ordered to be fled. Holton v. Bolton, 2 
Ch. D, 217 ; 34 L. T. 128 ; 24 W. li. 426. 

Interlineation — Jurisdiction of Masters.] — 
A Master of the (h^Gen’s Bench Division has no 
jurisdiction to initial an interlineation in an 
affidavit sworn in su])port of an application in 
the Ohancery Division. According to the practice 
in the Chancery Division, such an affidavit ought 
not to be fletl without an order of the court. 
Olofilu\ In re, 61 L. J., Ch. 66 ; 65 L. T. 455 ; 40 
W. 11. 74. 

Effect of Delay.] — Where unnecessary delay 
in filing affida.vits lia<l taken place, injimetion 
granted till next seal, with liberty to file affidavits. 
Caroiv V. Yates, 1 W. R. 11, 

After Evidence Closed.]— After the time for 
closing the evidence in a cause has expired, the 
court will not, under the 15 & 16 Viet. c. 86, s. 38, 
extend it, except under special circumstances. 
Tlaanjmui v. Partrkhje, 4 De (4. M. c'c G. 794 ; 

2 Eq. LI. 78; 28 L. j., Ch. 158; 17 Jur. 1108; 
2 W. R. 118. 

Both parties may abstain from filing their 
affidavits till immediately before the expiration 
of the time fixed for closing the evidence. Ih. 

Therefore where the time for closing the 
evidence in a suit, after having been’ once 
enlarged at tiic instance of the plaintiff, had 
bec]i tixed, the. court, holding the grounds alleged 
to be insuffieient, rofuseil to enlarge the time for 
closing the evidence upon the application of the 
defendant, gi'ouiided iq)on an affi<lavit stating 
that, having received notice of affidavits filed by 
the plaintiff only on the last day of the time 
BO fixed, lie, the defendant, took copies thereof, 
and subanitted them to counsel, who thereupon 
advised him to enter into evidence, although 
before he had seen those affidavits he had advised 
him not to do so. Ih. 

Three days after the time fixed for closing 
evidence had expired, the plaintiff filed an affi- 
davit, founded ii[>on allegations which appeared 
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in an affidavit of the defendant, and containing 
matter which, as wa.s alleged, onglit properly to 
have been brought foivvard by way of rcjily : — 
Held, on motion, that tiie plaintiff was at liberty 
to read sucli aflulavit, at tlie lionring; the time- 
for cross-examinarion to be enlarged foi* one 
month. PhiU}j)s v. Warrlle, 2 Jur. (x.s.) 6<.)8 : 

4 W. 11.805. 

The plaintiff moved under the 88th section of 
the 15 & 16 Viet. c. 86, on notic(.i immediately 
before the hearing of a cause, for leave to read 
thereat an affidavit already sworn, or iliat the 
time for closing the evidence might be enlarge<L 
on the ground that the defemlant's affidavits 
were not filed till the day when the evideiKm 
closed. The plaintiff deposed that such affidavit, 
was necessary. The court gave sf)cc1al leave to 
read the affidavit, and the defendant not 
requiring to answer the affidavit, the court 
directed the cause to ]')roceed, re.serving to the. 
defendant all right of examination, if asked. 
Ifope V. Threlfalh 1 Sm. <k G. (App.) xxi. : 2 
Eq. R. 40 ; 17' Jur. 1621 ; 2 W. R. 4. 

Leave granted, after time foi“ dosing evidence 
had passed, to tile affidavits vt'.rii'ying extracts, 
from a register of a Scotch court of law. 
M'Ldehlan W Lord 14 h. T. 98. 

Scinble, wiici'C an affidavit, tiled after the. 
expiration of the ])criod ffir closing the evidence, 
relates to matters which hap])ejied after that 
period, the court may take upon itself at the 
hearing, and without a special applicatimi, to 
give leave for its a<l mission. Boyse v. Colelota/h, 

I Kav k J. 124 : 24 L. J., Ch. 7 ; 8 Eq. R. 78 ; 
8W.1L8. 

Where the plaintiffs, by affidavits filed imme- 
diately before the time for closing evidencOy 
made* specific (diarges against two of the 
defendants’ witnesses, with a view to discredit 
their testimony, tlie bill not cleaily raising 
any issue wliicli could }>repare the defendants to 
meet such charges, though the pei’sons agfii.nst 
whom they were made were named in tlie bill in 
connection with the transaction as to which 
their evidence was given : — 'Held, that an order 
allowing the defendants to file affidavits as to- 
these charges, after the time for closing tlie 
evidence, had been propierly made, tStuift w 
IJrerpool Corporation, 1 De G. k .1. 869 ; 8 Jur. 
(n.S.) 882. Affirming 26 'L. .T., Ch. 651. 

'By inadvertence, an affidavit was not filed 
until after the evidence had closed, though 
V)repared before. J’hc court, on motion, gave 
liberty to use it on payment of the costs of the 
motion. Donqlas v. Arelhutt. 28 Beav. 298 i 
5W. R. 393. 

A witness made an affidavit on behalf of the 
plaintiff on the 10th Xovember, 1856, and died 
on the 10th Alay. 1857. On tlie 22rid May, the 
day ap] jointed for closing the evidence, the 
plaintiff filed this affidavit. Held, that although 
the affidavit ought to have lieou filed bofoi'c, and 
had lost much of its value, it couhl not be taken 
off the file. Ahadom v. Ahadom, 24 Beav. 2-18. 

There must be .some special reason for allowing 
further evidence to be filed. If at the hearing 
it is found that the defendants have been taken 
by surprise, an opportunity of: producing furtlier 
; evidence will be given them. Poupard v. FardelL 
18 W. E. 37. 

After evidence is closed the court will not, 
under .15 k 16 Viet, c. 86, s. 38, allow new 
evidence to be received on the ground that a, 
material witness has since been discovered, 
whose evidence the party who desirctl that the.,. 
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affidiivit of such witness should be Ixlod, liad no 
[)revioiis uionns of knowing t<,) be obtainable. 
Thcdion M7 L. J., (Jh. 329 ; L. li. 

5 Eq. 373 ; Ki W. K. 333. 

It', is not of. itself a sutlicient grouinl for 
admitting cvideaicc in a cause after liie tiiTie 
for closing evidence has expiiud that material 
evidcaice lias luvn discovered since tljat t iine. Ih. 

Circumstances under which the court will 
]’eeeive. such evideiict;. IIk 

After the rime for closing evidence has 
expired, application, to read further affi<lavits, 
should be made at the heai'ing. Jkvulcii v. Cass, 
lo w. K. 370. 

In. a cause where replication is tiled, if the 
question turns upon a particular matter of fact 
not si>ecitically alleged in the pleadings, the 
court will not give tbe defendant leave to put in 
further evidence after the evidence is closed, but 
will at the licaring ilircct an impiiry as to such 
fact. Wcsfoti V. Assarnmr Corjjoration. 

L. R. 6 Eq. 23. 


9. Taking off File. 

Irregularity.] — Semlde, the court will not 
take the deposition of a witness off tlie file for 
iiTogularitv in taking it. J)e Jirifto v. JJillel, 
42 L. .1., Ch. 307 ; L.'R. 15 Eq. 213 ; 28 L. T. 50 ; 
21 W. R. 371). 

Eotice was given by the party that had 
obtained a. (iommission to examine witnesses at 
Lisbon that their agent was proceeding there, 
and notice of the time and place of examination 
could be obtained of him at the hotel D. at Lisbon. 
The court ref used to take the deposition of a wit- 
ness examined at Lisbon off the file. Ih. 

The court has power to dispense with notice 
under r. 22 of the Orders of the 5th February, 
18()l, ex post facto. Ih. 


Illiterate Wituess.] — Affidavits made by 

an illiterate person were sworn with tlic usual 
form of jui-at not containing the certiiicate 
required by Ord. XXXY.fIL r. 13. The 
managing clerk of the deponent’s solicitor 
deposed tiiat lie had prepared the affidavits 
from the deponent’s personal insti-uctions, that 
he carefully read them over to him before they 
were sworn, and tliat the deponent ajipeared per- 
fectly to understand them. It was not, however, 
ileposed that the affidavits were rcail over in 
the jiresence of the commissioner : — Held, that 
t liere was no sniffeient evidence to sat isfy tlio court 
that the affidavits were read over to and appeared 
to bo perfectly understood by tlie dcjtonent with- 
in the meaning of Ord. XXXVllI, r. 13, and 
tliat the affidavits must be taken off the tile. 
Lnia/sta fj'r. la re. lilenhivn v. Lonqstaffc, 54 
L. J.. Ch. 51() : .52 L. T. i\SL 

'Where an answer is [uir in by a <lefcndant 
v.ditv cannot read or write, his solicitor swears 
to having read the contents of the answer to the 
defendant, and that he a}jpeare<l perfectl}' to 
TindeiNtand the same, and this is stated in the 
jurat ; whore, tlierefore, the jurat stated the 
answer to liav'e been read over to the defendant 
by one the commissioners, and that the defen- 
dant appeared to understand it, the answer was 
on motion taken off the tile for irregularity, with 
costs. X/f.-OV«. V. Jfalun. Younge, 373. 

Where an answei" had been put in by a.n illite- 
rate defendant, unaceonqianied by any affidavit 
>>y his solicitor, as to its having been read over 
and explained to him previous to his being sworn, 


and the , jurat did not state that he had affixed 
his mark to it in the presence of the conmiis- 
sio.ner3 ; ordered, upon moti<m, that tlie answer 
should be taken off the file for irregularity, with 
costs. Objections to the form of this part of an 
answer cannot be waived by the parties to the 
suit. Pilldngton v. Hlmsioorth, 1 Y. k. Coll. 
G12 ; 5 L. J., Ex. Eq. 47. 

The court held the jin-at on taking an answer 
to bo regular, though the officer wlio signed it 
did not add liis description to his name, and 
though, it being the case of an illiterate party, 
there was no statement that he ajipeared to 
mulerstaiid the answer. Wilton- v. Clifton. 
2 Hare, 535 ; 12 L. J., Oh. 425 ; 7 Jar. 215. ‘And 
see Johnson v. Todd, 5 Beav. 597. 


Witness examined ex parte.] — In a cause in 
; which notice of motion for decree was given, .a 
witness was examined ex parte. On a motion to 
take the deposition off the tile for irregularity : — 
Held, that the deposition was taken .irregularly, 
but under the circumstances it was onlereil to 
stand on the file, ■with liberty for tlie opposite 
party to cross-examine. f>mlth v. Baker. 2 
Hem. eSc M. 498 ; 4 N. R. 321 ; 10 L. T. 599. 

The plaintiff, replication not having been ffled, 
subpmnaed before the examiner some witnesses 
who had refused to make atffdavits. The exam- 
ination took place, and the de{,)Ositions were 
treated as ex parte by the examiner, notwith- 
standing a protest by counsel. TTie plaintiff 
subsequently gave notice of motion for a decree, 
reference to these depositions being appended 
to the notice ; and defendant afterwards ap]>lied 
for an enlargement of the time for answering the 
plaintiff’s motion. On motion by defendant that 
these depositions might be taken off the file 
as being ex jiarte aiiel irregular : — Held, that 
s. 40 of 15 & 16 A-ict. c. 86, was conffiicd to pm- 
ceedings actually befoi’c the court ; and that 
notice of the motion for a decree not having 
been given at the time of the examination, it 
was irregular ; but that defendant, having ]ia<l 
notice of plaintiff’s intention to use the deposi- 
tions on the hearing of the motion for a decree, 
and having applied for further time to answer 
the motion which rested on them, without com- 
plaining of them as having been taken ex parte, 
could not now complain. Coles v. Jforris, 3() 
L. J., Ch. 833 ; 17 L. T. 155 ; 15 AV. R. 1157. 


For Purpose of being Used in another Case.] 
— The court will not allow documents, necessary 
evidence in a case sub judiee, to be taken off the 
file for the purpose of being sent out of the 
kingdom for identification by witnesses to be 
exauiiiied abroad upon a maiulainus in an action 
brought ill another court. Stejdions, Jn re. 
L. R. 9 C. r. 187 ; 22 VV. R. 615. 

AAliere a plan has been filed in support of a, 
motion, at the instance of a particular party, and 
which has been disposed of, the court will not 
allow that plan to be taken off the file, at tiie 
instance of the same party, in order to' enable 
him to make a defence to another proceeding. 
Price V. Seeley, 8 I). F. C. 653. 


Objection to, for want of Form.] — In an affi- 
davit the words “severally make oath and say” 
were omitted by mistake : — Held, that the affi- 
davits could not be objected to on that ground 
after it had been filed. Torkington, IJio parte, 
Torhington, In re, L. R. 0 Ch. *298 ; 22 W. R. 
602. 



Certificate ac to.] — A eorninissioiicT before 
wliom an aHidavit is swoi’ii, ought tn coi'hhA that 
any exhibit aiinexetl is the tlociinieiit referVetl to 
ill the jUHdavit. In re, lU Ex. olil : 

0. L. Ih ; 8 AV. U. G2. 


Handing in.] — ’nocunients refViTed to in atU- 
rlavits, and exhibited, iuiist be handed in 
the nflidavils, and remain in courr, until the 
matter, in respect of wliieh the alHda-vits are 
sworn, has been disposed uf. Afionhoroiuih v 
Chirli, 2 B. A X. o88. 


AiSdavits in Beply — Leave at Trial to Answer.] 
— Afrida.vji‘s filed by a plaint iff in reply will not. 
upon intei’loentOL’y motion be ordered to be taken 
off the Hie uprai an allegation by the defendant 
that, rboy are not confined to matters strictly in 
reply : though at the hearing, if it slnmld furn 
out To be so, the court will not ]*cgard them, or 
may give leave to the defendant to answer them. 
Gilbert v. Coined if Opera Cn.^ If) Ch, D. 591; 48 
L. T. (Hm; 29W.‘li/lC9. 

Other Gases,] — ^^W'here an affidavit was made 
by one wlio had liecn convicted of siihornaiion 
of [lerjury, the court made a rule absolute to 
take it off the file. tSawyor, In re^ 2 G. & 1). 141 : 
2 Q. B. 721 : 11 L. J., Q,. B. 284. S. B., 

V. Grant, 1 Gale, 59. 

Although affidavits cannot be read in reply, 
yet the conn- will under particular circumstances, 
cither grant a rule for taking off the file an affi- 
davit into which matters have been inti’odiiced, 
disclosed in professional confidence, or for pre- 
venting such portions of the affidavit from being 
road. .Bury v. Cleneh, 1 B. (Jt.'s.) 848 ; G Jur. 346. 

AVhen a rule calling* on an attorney to answer 
flic matters of an affidavit is discharged by con- 
sent, the court will not allow the affidavits filed 
in support of the rule to be taken off the file. 
A wm.^ 12 W. B, 1012. 

; When an affidavit has been read and filed, U 
becomes a record of the court, and cannot be, 
taken off: the file. Beal v. Langdaff, 2 Wils. 
371, B. P., Plant v. Bnttenviyrth^ 5 Tyr. 183. 


Eetained by Deponent — Production,] — 4’ho 
committee of a lunatic jointly intei’Csfed with 
the lunatic in certain {uTiperty undo]' a will, 
being desirous of having the trusts of the will 
aflministercd, olff-ained leave to add tlie lunatic 
as a co-plaintiff: in the action on affidavit evidence 
with certain exhiints, which, a^ccording to the 
present practice, are not tiled with the affidavit 
but retained by the deponent. The lunatic died, 
and her executor, disapproving of the action, and 
desiring to impeach the ]jrocoedings eif the com- 
mittee, demanded all the documenis in the pos- 
session of the committee, including the exhibits 
to the above-nientionei 1 affidavit. The committee- 
ref used to produce them Held, that the ex- 
hibits being desciibed in tiie affidavit as “hereto- 
annexed,’’ wore ])art of the evideni’C. anti that 
the committee was bountl to produce them. 
Himhliffc, In re, 64 L. J., Ch. 76 : [1895] 1 Cln 
117 ; 12 B. 83 ; 71 L. T. 582 : J8 Wb B. 82— C. A« 


Copies.] — ^bYhere exhibits have been made in 
the course of an int[uiry before the M’astcr, the 
court will not, after the conclusion of the inquiry, 
compel thej^arty exhibiting to give co])ics of those 
exhibits to his o])ponent. Benmpnri v. Jones, 8 
D. P, 0. 497; 4 Jur. 720. 

Parties are not bound to take office copies of 
exhibits, ILiwliyarcl or Haiohs v. StoeJes, 2 
D. & L. 936 : 9 Jnr. 451. 
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Potitioii .and aflldavits in support, filed under 
an im*('rn-eT title. The petition was amended 
aiul affidavits were ordered to he taken off file, 
amended as to title, and re-sworn. J-Jurton, Bx 
parte, IS L. J., Bk, 17; 18 4ur. 297 ; Jd. 420. 

Affidavits erroneottsly entitled allowed to be 
taken off the file and re-sworn in their proper 
title, wirhuiu a fresh stamp. Pearson v. lVileo,t\ 
1 Eq, Bep. 289 : 10 Hare (xVpi>.) xxxv. ; 1 W. B. 
492. 


Motion to take off Pile.] — A motion to take 
oJf tli*? lil<: ilie affidavits of a deponent who, after 
an order to attend be tore the examiner' at his 
own ex|u.‘ii-ie. had not bceu produced for cross- 
exaiiilijaiioii. is irregular, as the affidavits could 
not be mod as evidence except by special leave. 
Meyrieh v. James, 46 L. J., Ch. 579. 


Discretion.] — The court has a discretion to 
take affidavits or depositions off the file, at tlic 
rerpie^l A the ]>ariies or otliorwise. Fox v. 
BeavhIarb.M\ L. T. 145 : 80 \Y. B. .842—0. A. 
Seo abo CrarJnadl w Janson, 48 L. J,, Gh. 168 ; 
11 Cb. }). 1 : 89 L. T. 82 ; 27 \Y. B. 55. 


Cross-examination — ‘Withdrawal of Affidavit.] 
— WluirLi a ])ers < 111 has made and liled an affida.vii 
for t lie ]mrpose ot being used in a, matter ] lend- 
ing liefore the court, lie cannot be exempted 
from cross-exainiiiation by the withdrawal of; 
the affidavit, ('larhe v. 'Lam (2 K. A ,J. 28) 
apimu'ed, and held to he applicable whet'c the 
person making tlie affidavit is not a jiarty to the 
pi’oceedings, Qnariz Hill Consolidaird Gold 
Mhiimi Co.,, In re, Yonjnj, Ex ptirte, 51 L. J., 
Ch. 9Bi ; 21 Ch. I), (i-12 ; 81 W. B. 178-0. A. 

Ij! the High Court the de])orieut can bo cross- 
exaruined even if the affidavit were not used by 
th<^ party wlio tiled it. Cbild, Ex p<trfe, Otia~ 
way, In re. 51 L. 8',, Ch. 494- ; 2U Ch. I). 126 ; 4G 
L. T. 118; ffUAY. B. 282. I 


Where Scandalous.] — See I'lost. cnl. 1093j 
et scq. 


10. Exhibits. 


When inadmissible in Evidence.] — A witness- 
who made an affidarut on behalf ui: a plaintiff, 
had at another time made statements to tlai soli- 
citor for the defondant wliieh were inei'msislent 
with those which lie made in his affidavit. The 
solicitor ha<l taken down these statements in 
writing at the t inie, and the witness had signed 
the wiitten statement. The soliertoi* made this- 
statement an exhibit to an affidavit which he 
made in the cause on behalf of the doiendant : — ■ 
Held, that this exhibit was inadmissible. Ileum 
viinq V. Mad did, 41 L. J., Ch. 522 ; Ij. B. 7 Cin 
895*; 2G L. T. 5G5 ; 20 AY. B. 488. 

The [)ro[)cr way to make it admissilile ts'ould 
have been to summon the witness foi- cross- 
examination, ami to ])nr the wriiteji statement 
into his hand and question him upon it, bat cveui 
then it couhl only be used to discrotlit him, Ih. 


What may be.]— A slaiutory declaration made 
in New South Wales by liiisbaml a ml wife will 
be allowed lo bo annexed ns an cxliibit to an 
affidavit filed in the cause. IVliitinq v. Bassett.^ 
4i E. Ch. 551 : L. B. I I- E.j. 70. ' 

Foreign affidavits must be (It her filed or made 
exliiliits. Jlewifson, Ex parte. 1 Yh B. 58, 
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If a pa])er i> an cxhiLIt in couiiuction ! attachment as to other motions. Ileq. r, 

%virb aii artidavit, lad not annexfd thereto, the j €\.utta)\ 1 L. M. k, P. 274 ; 19 L. J., Q. B.’422 ; 
party a^jainst whom it is exhibited is ejstitled to 15 Jiir. ITG. 

have a copy in the same maiiiicr as thoii"h it That office’ copies of affidavits upon which a 
were tiled. Trhu^if v. Anihfrr, 3 Jur. 435 ; 7 rule is moved have not been takeu, is not an 
B. l\ (J. till, obiectioii which the court will entertain after the 


B. l\ (J. 071, I objection which the court will entertain after the 

1 • re 1 j arsTmient has been allowed to commence. 

Erasures. j— A! i. erasio'c in an affidavit occin> L. 7,7.... -n -9/. 

rin, in n .ychnl cr the eotux-nr. _nf an exhibit is P ' ot a rule nisi for a ncr 

nunia.erial /r„tr!u e K.j. lb r.ial ii. a cau’o trtea befoix Iho nlicnfft the party 

- ^ v - .. ii. I shewing cause must be provided not only vvitii 

How Identihed.]— Ir is nor enougdi to identify copy of the affidavits on which the rule 

a <ir.oii:r't,-ni that 1t shniild inj iiis'epiaraldv con"- obtained, but of ihe sheriff's notes also, 

neebd wiili ami referred bt as -o comieeLed in Amllnj m, 3 Man. ik (4.557; 4 Scott 

the adidavib The dociinjent must be impressed 222 ; 1 D. (isr.s.) 220. 

wfili seme mark to whit-h the aliidavit refers. Office copies of affidavits were dispensed with 
Ilr/rcf.so/i V. j'iuUuntIrr. 2 Sm. y Ch (App.) ii. hearing of an appeal, on the ground of 

An allldavii conneeted bv a liluMui under a <^‘M»GUse, and an order was made that the officer ' 
consnlar seal with a e(>py <4\a (ieoil, referring to ■ custody of the original affidavits 

fl.ie detrd and '■luting thar rlie <’opy is crtiTcci. o'^donld attend with them u[jon the hearing of the 
))Ut whr-ri' tIu- pa.p'T '■;v annexed crmi:iins 110 v. Acrrhy, 45 J.. J,, C. Ih 148 ; 

J’eferenee To the affidavit, irremdai'. and mav 24 ^\ . lb 102 — C. A. 

not be iUed. .Xeirlnu' will it Ihi leeeived vaieat Oause cannot be shewn till an office copy i.s 

j rr / , Trr -r. ■t-.-.Tvrii-. ..r+l-..-. -f-V-T , 1 : -t- ...I,;.-.!., r-l- 


consnlar seal with a. copy <4 a 
the deed and '■lamina’ thai tin 
])Ut where r]iv pap'T sc anii 
j’eference to the affidavit, is ii 
not be lUed. .Xeirlnn' will it ] 
quantum. S. 2 \V. IJ. 298. 


taken (.)f the rdlidavit on, which the rule nisi was 
olitained. Jiroirn v. Prohert, 1 I>. P. 0. 659. 


11. Oi'FiCi:] Copies. ^ Office Copy of Office Copy.] — The plaintiff in 

7. 1 • '‘iftion of ejectment on a jiidmuent-mortgage, 

Pioof by. —L- buiny necos^niy to prove the omittea to prove that tho achudoifico oopyof the 
rfeath ot a person orliee copies ot irthdayits, affidavit on tlie iudgTOunt had been Mged in 
which had proved hat. learn t.;, the satistaction the registry ofliee as rciuired by the act, but 
ut the Coiiirt ot C.iaiiceit .and ot 1 lobate lu produced an ollico e(i]iy ot the document lodged 
Other matr.ers. were allewetl to t»e taken as siith- fiafn.,-. • Ur.m tmnf n, . 4 . 4..’ 


iced an riffiec cojiv of the document lodged 


other inatters. were allowed to oe takeu as^ suth- tPore ;-Held. that tUeVfflee c.tpy last mentioned 
eicnt ovi.lenco ot the .leaih ni the pr.escnt case, «„fficiout evidence that the dooumoiit lodged 

nl V-ArUP '‘f •, b ; XU - t or "-as the actual office copy of 

Du an ,)pplii,.u.on io. ,i neu tiui. one ot the | affidavit. Jloriarh/ v. Miirinrti/, IS iV li. 
Witnesses made an atfiilavit. ihe same witness 145^ ' ' 

was called on the second trial. It was proposed 

to (.*ro,s.s-examin.e tlie witness from an oiiice copy Costs.] — Ff notice that certain affidavits wall, 

of her aiiidavit, wliich wa.s urdered by the judge's ke road at the hcaia'ng of ap]>eal be given to one 
<.n’der (in the usual form) to be arlmitted as a of ^ the parties, to The admission of which lie- 
true c.upy : — fleid, thnt tjii.s might be done, and objects, iris proper course is to iufmin the party 
that it was not nece.ssaiy to have the original who has given him notice, „ of Ids ohjeetion, and 
affidavit to cross-examine upon. Jjaries^ to oppose their reading at the oponiTig of the 

9 Car. k Ih 252.^ ' appeal without having 'taken copies, and, if tJie 

111 an action for maliciously holding jjlaintiff court decides tliat they are admissible, to ask for 
to bail, the declaration stated, that defendant time to fiirnisli himself with copies. If, however, 
had sued out the v.Tit, which he caused to be ke has jirevLOu, sly taken copies, ntid the affidavits, 
indorsed for bail, by virtue of an affiflavit for ke not .read, he tvill have to bear tlie cost of the 
Tliat purjiose liled Held, that a cojiy of the copies, although he gets the cost of the ap[)eal. 
affidavit was adrnis.sible in siip])ort of this nliega- Ih'a nqAon and Longtowth Jig., In vc^ 
tion. Coidi V. Jhni'llnn, 3 Boug. 75. " Claun, 44 L. J., Oh.' 670 : L. K. 10 Ch. ISG : 33 

necessity of Taking*,] — The court, will in no ' 

case dispense wiili the })racriee which requires a 

Viarty shewing cause against a rule to take office of. 

copies of the aflidavits iq.iou which it is moved. a. G-enerallv. 

Chafern, In tu\ L. IP ,8 C. P. 37(1. i tj „ « ^ ^ 

A party who ims not taken office copies of court, if it be of an 

affidavits eannor be lioard to shmv cause against course is necessary for the- 

a rule. Hilton \\ Gneen. 10 W. 11. 627. " of justice, has authority to exclude 

An oflice copy is the oid}' evidence the court n 

will admit of the iiliim of the affidavit. Ao;H but that the witnesses 

JH parte, .Buck. 396. be^exammerl orally at the trial. TjotcU v, 

'^Miere eoimsel, on ap])earing to shew cause, is 

not prepared will L oiiice copies of the affidavits, motion foi judgment the court has no- 
on wiiicli a I'lile has been obtained, it is a matter K-nles of Court, 1875, to order* 

of diserction in the courr, whether time shall be kakeii by affidavit, 

allowed to take oiiice copies. Ilofferr, In re, 9 Bohlnns, oO L. J., Ch. ;>12. 

"■Xho'^iu^^ice tUat. when cause is to be .hewn t/braffiXural^^^l 
in a diffei-eiit term from that in which a rule inqui/y ts pendin-^ before the MWer y 

mm wa.s obtained, office copies of the affidavits giy fAh'm Ju?. 1007 ^ 

on which the rule was moved, must be taken by ^ ^ 

the party intending to she^v cause before lie can 'Where Hot the Best Evidence,] — On iuter- 
be heard, applies equally to motions for an locutory applications, which are uec4ssarily heard 
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upon affidavits, the coinl: does not dispense with 
the rule, that on dis])nted points, the best evi- 
ilt'Tice in the power of the parties must be t^iven ; 
and tlierefoi’C, it Is not sufficient for a party to 
state, upon affidavit, tlie purport and effect of a 
docinnent which he has the means of i)rodticing. 

V. Wola^rhanq^ivn, and 

Sfovr Vallpi! 7jb/., 7 Plare, 251 ; 2 Ph. (>73 ; 17 
L. J., Ch. 431. 

To Control Deed.] — Affidavits are inadmissible 
\o control the opemtion of a deed. Cowr},shaw 

V. JJaj’di/. 25 P)GaY. IdO. 

"When Sworn.] — An affidavit sworn before the 
bill was hied camiot be used on a motion for an 
injimctiori. Jhnveu v. Jioirrn^ Ir. E. 7 Eq. 251. 

An application, that affidavits in support of an 
interim injunction might be received in cvitlence, 
notwithstanding that "they wcin sworn before the 
filing of the bill, refused. Fninrome v. Francome^ 
11 Jur. (N.s.) 123 : 11 L. T. 757 ; 13 W. 11. 355. 

XT})on an ijiterloeutory motion, counsel are 
entitled to use any affidavit which is in existence 
at the time when they are called np(m to address 
the court. Munnu* v. Wu’enhoc and- Jinqhilinq- 
ma 7?//.. 4 Do G. J. k. S. 723 ; 12 L. T. r)()2 ; 13 

W. B, 880 . 

Affidavits by a defendant befoin pleading 
allowed to be used in su])})ort of a motion. 
KitrhenY. Tnrnhnll^ 20 W. it. 253. 

Although imffied affidavits may l)e read on an 
ex parte ap])lication, they cannot be read when 
the respondent has been served but docs not 
appeal*, and the ajtplication is made on affidavit 
of service on him of the notice <.)f motion. Far rev 
V. 43 L. J., Oh. 302. 

The court refused to allow im affidavit (on 
which a rule for a imnv trial liad been obtained), 
sworn after the first four ilays of the term, to be 
used in sup])0]*t of the rule, though (the cause ' 
having been entered in the list of motions for 
new trials) the rule had in fact been obtained 
after the affidavit was sworn. MllliawH v. 
Morfmer, U JSLk W. 104 ; 12 L. J., Ex. 1(;4. 

It is no objection to an affidavit used in oppos- 
ing* a motion, that it has been sworn after the day 
U[K.m which the rule was due, if sworn Vjefore 
cause is actually shewn. Graham v. Jieanmont, 

5 1). P. C. 4<l ; 3 Scott, 287 ; 3 L. J., C. P. 270. 

S, P., Fra'rne v. Hnnf, 2 I). P, C. 301. Pin v. 
Gra::L'lmffi{. 3 Man. & G. 8C)3 ; 4 Scott (N.R.j 
5()7. JFiclis V. Marrero^ 3 T}**!*. 216. 

Cross Suits.] -- On the day on which the 
evidence was close<l in a suit in wdiich replica- 
tion had been filed, the ])laintiffs in a cross suit 
served notice of motion for decree in their suit. 

A month’s time was obtained by the plaintiff in 
the original suit for putting in his evidence n])on 
the motion for decree, and the plaintiffs in the 
cross suit snbsec[uently filed a large mass of affi- 
davits in reply. On motion by'the plaintiff in 
the original suit to sujipress this evidence in 
re}dv, on the ground that it was an unfair attempt 
by the jdaintiffs in the cross suit to obtain an 
advantage by putting in new evidence on matters 
in issue in the original suit after publication had 
passed : — Held, that there had been no such 
irregulai’ity on the part of the plaintiffs in the 
cross^ cause in the conduct of their suit, as to 
justify the court in suppressing the evidence filed 
by them in rqdy, but that the cross-examination 
ill court would be directed upon the affidavits in 
reply 'notwithstanding such affidavits were filed 
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in a suit intended to be heard on motion for 
decree, IFall v. Jlanjrea rer, 10 Ij. J., Oh, 25.“ ; 
L. B. 11 Eq. 414 ; 24 'L. T. 126 ; li) 'VV. B. 560. ' 

In Different Suits.] — Twm dnys before the 
closing of the evidence, the (ieihndanf olhained 
an order of course to use at the hearing the bill 
and some affi<lavits in another suit iiistitutc'd by 
the same plaintiffs, but raising a. different issue. 

' The court, being of opinion that the onlerwas 
obtained because the defendanfs own innMencuj 
tvas not ready, discharged the order with <'osts. 
Pern llrpuhUc v. Puzo, 32 L. T. 5i)8 : 23 B. 
546. 

Though against the same defendant, there 
must be affidavit in every cause that he is not to 
be found. Lumhruzo v. WhUe, Dick, 150. 

On Appeals and Eenewed Applications.] — In 
the absence of arrangement, affidavits used on a 
motion cannot be used at tlie liearing of the 
cause except by agreement between the parties. 
Prrk/nn v. 6tatrr, 45 L. J., Cli. 224 : I Oh D S3 : 
24 XV. B. 30. 

Affidavits, w'hich liad Ijeen iise<l before tlie 
cliief clerk, were rejei'ted liy the Vice-( Uunieellor, 
on the ground tliat no noliee of intention to n‘a<l 
tliein IukI been given by the defeiulant. I'be 
plaintiff in his notice ot appeal ga,ve iioliec of 
motion foi* leave to read tliem on" the appeal 
Held, tliat they w'Gi’c ‘*fni*ther evidenee, ’ within 
tlie meaning ot Ord, LX Ilf. r, 5, and leave to 
read tiicm was given. (^hrnnrll. In /'c, ,JoHe,s v. 
Chrnmdl, 17 L. J., C4i. 80 ; S Oli. })' 402 : 38 
L. T. 404 ; 2i> XV. B. 505. 

Further Consideration — Affidavit not before 
Chief Clerk.] — XVhere proeeedings in an action 
had been carried on under an Onler niad(‘ in 
pursuance of 0]*d. XV., and there had been uo 
trial of the action, the court, on furtlier eon- 
sideration of the action, allowed an affidavit to b(3 
read which had not boeii before the chief clerk, 
and therefore was not menrioiieil in the certifi- 
cate. J/f'rhael, In ri\ Demin v. Leichi, 52 L 4’ 
601). ■ ’ * 

Filed on Interlocutory Motion.]— At the trial 
ol: a cause wfth viva vow* evidence, the c<‘)ui't 
admitted in evidence an affidavit tiled u])on an 
interlocutory motion wliieli had been ordered to 
stand over to the liearing, aftlurngh the deponent 
had since died, and had not been cross-examined. 
FJlan w Griffith, L. .1., Gh. 806, 

Affidavits in suppoit of a, nujtion, wliieli the 
plaintiff is prevented from making, may lie read, 
if the answer is not tiled until the day for which 
the notice is given. Semble, Goodman v. WkiG 
comh, 1 Jac. cV XValk. 581). 

Admissibility.] — Affidavits made by tJiird 
persons on behalf of the })laintiff upon an inter- 
locutory appli(jation, are admissible as (‘.vuleime 
agaiiisUiimat the trial. Oamphrll v. Uoilnedf 
38 l,j. T. 33, ’ 

_ A party shewing cause against a rule has a. 
light to read an affidavit of his filed in eou]*t, 
which was made in support of a former appliea- 
tioii for a rule involving tlm same (luestion, and 
or which the other siih^ toolc an otlic.e conv 
Pyrni V. Smith, 9 M. &: XV. 223 ; U L, . 1 ., Ex. lY 
XXffiere a rule (ff)tained in the riamj of tlie 
plaintiff to set aside an order had been disci lar^md 
on an affidavit the plaintiff, that the applPca- 
tion was made without his authority or consent 
the court allowed a socoml application to be 
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Musgmve v. Smith, 24 

. . • ,, , . , ' . . -V-.* V. , ^xx a cause is tiiken orally, a 

iieie an altitLa-^'it lias been used on one rule, ; general application, under the SGtli section of the 
It cannot be used on another, to prove facts i 15 16 Yict. c. 86, to be at liberty to use at the 

stJireO 111 It, viilch. though material on tlie second ; hearing affidavits already filed, Is irregular. The 



rule, were iuiinaterialon ihc first. 
1 I). (2s".s.) 865. 



lletj.Y, Mizen, particular facts or circumstances pro] losed to be 
]jroved by affidavits should be specified both in 


to another rule, on which thev mav'^ 


plaintiff 

become I entitled to take the evidence of a witness on his 



An affidavit sworn in order to resist an appli- 1 Undertaking not to use.] — ^An affidavit in a 
cation to a judge at chambers, may lie used on | but being objected to was withdrawn, on an 
showing cause before the court against the same | undertaking that it should not be used at the 
aj‘)])li(‘ation, if referred by the judge to the court. | heaiing, and it was not used accordingly. On an 
M oftliinr/toj/ Y. Price, 5 tyr. 1026. incjuiry in the suit the same affidavit was sought 

So, afHdavits sworn at chambers, and used b:) be used, but objected to on the ground that 
before tile judge, may be nseil in coui’t on moving the undertaking precluded its being used at all : 
to set aside the order. Pichford y. Pivi/icton, — Held, admissible. Jenner y. Jforris, 10 W. B,. 
1 CTaie, 357. " ' 1610. 


Made after K'otice of Trial.] — Evidence by 
affidavit, taken tuuier a judge's order after notice 
of ti'ial has been given, mav be used at the trial 
notwithstanding IL S. C. (1875) Ord. XXXVill. 
r. 6. Wari/ifj v. Lacey, 21 W. U. 318. 

At Hearing.] — An affidavit, which was filed to 
verify a fact, of which the court at the hearing 
required some information, was received. Gaihi 
Case, 1 Be G-. H. &: Cl. 317 ; 21 L. J., Ch. 281 ; 
16 Jur. 183. 

Altered.] — An affidavit cannot be used if 
altered after it is sworn. Wriqht v. Shijiner, 5 
B. P, C. 92. 

^Of Opposite Party.]— -A petitioner may read as 
his evidence a portion of a respondent’s affidavit, 
without making the whole his evidence. Arckbohl 
Y. Scully, 9 Ir. Ch. K. 152. 

Though t'l petitioner may read a portion of the 
respondent's affidavit by way of answer without 
making the whole his own evidence, he cannot 
read any other affidavit filed on behalf of tlie 
respondent without making the whole his own 
evidence. Farrcr v. 'Mercer, 10 Ir. Ch. li. 502. 

Shewing to Opponent.] — xiffidavits intended to 
be used on. shewing cause against a rule should 
be handed to the opposite party. Reg. v. Iludison, 
9 Jur. 355. 

As to Practice.] — Affidavits cannot be read as 
to practice. Chri,dy, LJx parte, Barrow, In re, 
3 Mont. & Avr. 91. 8ee S. (A 2 Beac. 113 ; 6 L. J.. 
Bk.OS. 

As to Proceedings.] — Affidavit verifying pro- 
ceedings at law, not evidence, and taken off the 
file with costs. Barnes, Bx parte, Mont. & M’ Ar. 9, 

Where Evidence taken Orally — Former Prac- 
tice in Chancery.]— Where, before the mouth of 
JanuaiT, 18.55. issue was joined in a cause in 
which the jdaintiff elected to take evidence 
orally, and had examined his witnesses, a defen- 
dant ap[)l{ed. under the 7th order of January 
13th, 1 855, for lea,ve to prove his case by affidavit, 
Lord Justice Turner, agreeing with the master of 
the rolls in the particular case before the court, 

VOL. YI. 


b. Motioe to Head. 

When required.] — Where affidavits are in- 
tended to be read in support of a motion made 
on notice, the general rule of the court requires 
i that notice that such affidavits are filed, and are 
i intended to be read, be given, in the notice of 
motion : and unless this Idb done, the affidavits 
cannot be read. The rule does not apply to 
affidavits of service of notices of motion. lioch 
V. Unett, Younge, 268. 

j Answering an affidavit i.s a waiver of any 
I objection which might be taken to it, on the 
: ground of notice not having been given that it 
was to bo used. Blaehnwre v. Glamoryan,diire 
Canal Co., 5 Russ. 151. 

Affiilavits taken before notice of motion cannot 
be read on motion without notice of reading 
them, unless they are answered subsequent, and 
with reference to the notice of motion. Longman 
V. Tyson, per Yice-Chancellor, lOtli November, 
1829. 

Case in wliich affidavits filed before the bank- 
rupt and wife were made parties to the suit, 
were used against the assignee, though no notice 
was given that they would be read. lAarson v. 
JCemit, 6 Jur, 982. 

IE a })laintiff gives notice of his intention to 
read an affidavit on the hearing of a motion, but 
declines to do so, the defendant is nevertheless 
entitled to read it. CautijY. Ilonlditeli, 14 Sim. 

/ 0 . » 

Where notice is given to read affidavits on 
motion, and they are actually filed and briefed, 
they must be entered in the order as read, though 
not even mentioned on the hearing of the motion. 
Catholic Printing and JAihlishing Co, v. Vlyman, 

1 N. R. 49 ; 32 L. J., Ch. 53 ; 9 Jur. (N.S.) 436 ; 
IIW. R. 49. 

c. Leave to Head. 

When Unfiled.] — An affidavit, though not 
filed, maybe read, upon an undertaking to file it. 
Baher, E.e parte, 2 Beac. & C. 362. 

In the long vacation, when a matter presses, 
the court "will sometimes take the original 
affidavits into its custody and act upon the'm as 
if they had been filed ; but when the court is 
sitting, office copies alone can be used, Ait- 
Gen, Y, Lewis, 8 Beav. 179, 
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idence on Affidavit. 

Afiidavits made and used in a cause for oju 
purpose niaj 'bo used a^^’aln insioad of neu 
afficlayits ; but the pai-ty using tlieni a se(‘oi)(' 
time will not be altnsa'd to eliai’ge for llauu 
though he would ha,ve been <adillod' io ehai-ge foi 
new amdavits. \V(\simc((tIi v. WcAhnadh, ribe 
854. ■ ■ ■■■' 

Where original ])e(ii Ion is filed and ailalavlts 
put in, and tlien petition is amended by mlding 
the name of another }»ar(y as ivspondmd . tliose 
affidavits cannot be rtnd against him. ' 
miruatt, idr jmrfe, D(iw.sou, In. nc, 1 !)eac. A (X 


wnen jsuea too Late.J — When in a cause 
heard on replication it is sought to put in evi- 
deiicc ffietl after the time for closing eyidence 


has expired; leaye to read such eyidence must be court used 
applied for previously to the hearing, in order to matter. Pi 
enable the court to provide an opportunity to the xxxv. 
adverse party to answer such eyidence. It will Affidavitt 


tormer suit, ami llie time fm* taking evidence in 
tJie s(!i!ond suit was extended in order to give 
hotli pa,rUes a,n o])[>ortuiiity of considering t lie 
udorniation so obtained ; tin* court iKu'ng of 
npinion tluit though the dejiosit ions might not 
themselves be evidence, they might 1 e the means 
of siijiidying valuable information, to }.)ot]i iiar- 
-hi L. J., Ch, 589 : 24 W. Lb 
585 — CkA. Varying 84 L. T. 477. 

Attesting Witness not to be Eoimd.']-^ln a 
suit for revo(’ation (4* ])robate on tlio grounds 
of undue exccutioti ami iiica[>acity, where it 
appejii’cd that eveiy enbit htid been made totliid 
Olio of the attesting witnesses, but wiilamt sm;- 
cess, the court tdlowed ilie aiUdavit made liy him 
eight, years befoin, at the time of proving tiie will 
at tlie district registry, to lie admiibid as rn'idem^e 
of execution and ca[)aerity, v. 

58 L. 1>. 88 ; 12 P. 1). 142 ; 57 L. T. 8ol ; 8d 
W. K. 872 ; 51 d. P. f)88. 

Party wishing to Cross-Examine. ] 'Udien 
affidavits liave been filed in sigiporl of an inter- 
locutory application in an action, the court has 
no power b-muithorise thereadingof thoallidaviis 
at the trial if ^the other side bona lide desires I be 
production of the witnesses feu’ cross-examina- 
tion, and t he witnesses can 1 >e pi’odueed Phtek. 
hum Unlo>i v. Pronha, 47 L. J., Ch. 158' 7 
Ch. iX 88 ; 87 L. T. 427 ; 25 W. IP 57. Ami mi 
. CU.SW infra, Cnoss-ExAMiNATiOjy. 

When not in Eorm.]— When an applieaiion 
W'asmade to the court that an affi(]a,vit dionldlxi 
allowed tn be given In evidence notwitlistanding 
its not being in the form repuirod by 8U A 8d 
\ict. c. 44, s. 104 (15 A 18 Viet, e.' 8f>, s. 87' 
England): itappeared tliat the affi<lavit proposed 
to be used was sworn, belbre issiu! was iojjK'ti in 
the cause, that the defendant kej)! iV, in liis 
possession for more thaji a yenrwitlumi giving 
any notice of it, that the deiimient hml died since 
the affidavit was sworn, and before notice of its 
being sworn was serveil, and Unit wlicn noti,‘e 
was served after the death of the deponent no 
mention was made of his being dead : under th(‘se 
eircuiustancos tlie affidavit was md allow(‘d lobe 


raising a different issue. The court, being of 
opinion that the order was obtained because tlie 
defendant’s own evidence was not ready, tlis- 
charged the order with costs. Prm (PumMir') 
V. Iluzo, 82 L. T. 598 : 28 W. R. 546. 

A defendant having given evidence in another 
suit, to which she was not a party, afTccting the 
statements contained in the answer, the plahitiff 
applied, after the cause was in the paper, for leave 
to use such evidence upon the hearing, Tlu' 
plaintiff having been guilty of no laches, leave 
was given ; the defendant to be at liberty to file 
affidavits in explanation, and to use the evidence 
of the plaintiff in the same cause, subject to like 
conditions. JVtftiOu v. Clcuter, 20 Beav 187 • 
1 Jiir. (x.s.) 270 ; 8 W. 11, 285. ’ 

instituted two suits against A., in which A. 
put in answers, and also made an. affidavit upon 
an interlocutory application. Eeplication was 
filed on both suits, and A. died after the time for 
taking evidence had expired and wdtliout having 
made any affidavit verifying the answers, or 
haying given notice of his intention to read the 
aitidavit at the hearing. The executors of A 
afterwards instituted a suit against B., relating 
to the same matters as the former suit, and 
Hberty to read the answers and 
affidavit as evidence in the new suit :~Held, that 
neither the answers nor affidavit could be so read. 

V. 8 N. B. 701 * 10 Jiir 

(N.S.) 608 10 L. T. 286 ; 12 W. R. 668’. 

cannot use against one defendant 
another suit, and referred to in 
anaffidavit of a co^ liJwdesr, Mhodes, 

3 JN.R. 701 ; 14 W. E. 515. 


used, mdepeudently of any mere technical obj. 
tions. Pvans v. Cook, 22 W. R. 252. 
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E'\n[DENCi3 — Evidence on Affidavit. 


d. Containing’ Irrelevant or Scandalous 
Matter. 

Irrelevant or Frolix.] — When long affidavits ^ 
are tiled in support of a inoticni, a great part of i' 
which is lumeeessary, the eoui't will j’cfer them ' 
to the Master, and make the parry applying pay 
the costs of the miuecessary affidavits. Lcwia v. 
Woolnjah. 8 D. P. C. iVJ2. 

Where affidavits contain irrelevant matter, the * 
court will dii’cct the Master to ascertain what 
parts are material to bring the (iuestion in dispute 
i>efore. the court, and to allow costs to the parties 
makiiig the affidavits for such parts only as are ! 
niateriah and to the opposite party the costs 
•occasioned by the irrelevant matter, bh.v.sv.oz v. 
3htn(h 2 Y. k. J. .Yll. P., JJalhs- v. Sunjtluu 2 
Man. (St (d. 5r>0 ; 2 Scott (N.il.} -105. 

The court will not order an affidavit which is 
not shewn to be scandalous or irrelevant to be 
taken off the hie merely because it cannot, upon 
•some technical ground, such as a defect in the 
jurat, be read in the cause in. vdiich it is tiled. 
Jh'Hnfucleli- (DifJie) v. Slomt/zK 1 L. M. vV: P. 217. 

Where an affidavit was tiled Avhich the court 
considered to be of unnecessary length, a flirection 
■was made, under the 122ud Order of Jlay, 1845, 
that the taxing-master should, on taxing the 
costs, look into the affidii\'it, and distinguish 
those parts which he might consider to be of 
Tunnecessary length, and disallow the costs occa- 
isioned thereby. Shtilmord'ii Edate, In. r<e, 24 
L. J., Gh. 711 ; 1 Jur. (N.S.) : 8 Eq. P. 78G ; 

:B W. E. ,584. 

Where, in an interpleader suit, the plaintiffs 
iilcd an affidavit of some length as to merits : — 
'.Held, that in making an order on the defendants 
to interplead, and for taxation of costs, there 
;3hould be a direction to the Master to liave regard 
to any prolixity in the affidavits. Scotfuh Union 
Jnstu ranee Co. v. Steele^ U L. T. G77. 

Directions given to the taxing-master under 
rule 18 of Ord. VI. of the additional Piules of 
OoLirt, August, 1875, to kH)k into and disallow 
costs of affidavits of unnecessary length. CracE 
' nell V. Janimn. 48 L. J., Oh. IGS ; i l Oh. D. 1 ; 
39 L. T. 82 : 27 W. 11. 5.5. 

Remarks as to the effect of the 122nd Order of 
May, 1S45, as to costs of prolix or iiiniecessary 
affidavits, and jurisdiction of ^Master in respect of 
them on their taxation. JIoorcY. Sindh. 14 Beav. 
;898. 


and impertinent portion of his affidavits- Enfa^tr 
V. Sk/el, 4 De G. M. & G. 520 ; 22 L. J., Ch. 678. 

Quaere, whether it can also order the defendant 
to pay any portion of the costs of the suit. II?. 

Ancientl 3 q where affidavits were prolix or 
impertinent, it was thought to be too late to com- 
plain after the party had used the affidavits ; but 
now the court will appl^^* itself to set right the 
extra costs caused b}" the prolixity or imperti- 
nence at any time. Townsend^ Ex i?arte^ 3 Moll. 
74. . 

An affidavit made to resist a motion may he 
used on the motion, notwithstanding that it has 
been referred for impertinence and scandal, and 
that the reference is still pending. Birch v. Alt^ 
1 Ir. Eq. E. 228. 

Scandalous.] — If an affidavit is iilcd containing 
scandalous statemeiits, the court can act in the 
matter, not cml}" on the application of the 
aggi’ieved party, but also on the application of 
any })arty to the action, or without any applica- 
tion at all. CraehneU v. Jnnsoi^ 48 L. J., Ch. 
IG8 : 11 Ch. D. 1 ; 89 L. T. 82 ; 27 W. R. 55. 
S. 1\, Fox V. BearMoch, 46 L. T. 145 ; 80 W, R. 842 
— C. A. iJevondier v. By all, Ir. E. 11 Eep 460. 

Where an affidavit is reported to he scandalous, 
the agent in London who files the affidavit, is 
responsible for the costs as between, attorney and 
clie.nt, notwithstanding the country attorney may 
have himself drawn the affidavit, Wahe, Ex 
\ parte, 8 Deac. k C. 246 ; Mont, k Bli. 259 ; 2 
IL. J., Bk..S8. 

i Affidavits ordered to be taken offi file for 
I containing scandalous and irrelevant matter. 
\Oodda?Hl V. Parr, 24 L. J., Ch. 788; 8 W. R. 
(633. 

1 The statement in an affidavit that is irrelevant 
! to the action will be ordered to he sti'uck out. 

I Xational Foldint} Boxaiid Paper Co.y . Xational 
Fold iny Box Co., 18 R. 60 ; 43 W. E. 156. 

Striking out.] — Semblc, that, after an affidavit 
I lias been entered in an order of the court as read, 
the court cannot entertain an application to 
strike out of it impertinent and scandalous 
matters. Brnff v. Cohhold, siipaa. 

Although there is no rule of court specially 
giving power to the court to take affidavits 
the file for prolixity, yet the court has an inherent 
})Ower to do so in order to prevent its records 
from being made the instruments of oppression. 
mu V. HarEBarU. .58 L. J., Ch. 1012 ; 26 Gh. D. 
470; 51 L. T. 270— C. A. 


Impertinent.] — Where libellous and imperti- 
nent matter was introduced into an athdavit in 
support, of a rule, the court deprived the party of 
the costs of the rule, to which otherwise he would 
have been entitled. Thompmn v. iJlcan, 2 1). B. C. 
‘98. 

A person who has himself inti'oduccd into his 
•evidence matter not relevant to the real issues 
betiveen himself and his opponent caiiuot be 
heajtl to complain if his o})pone nt, in answer to 
the matter so introduced, inserts in liis affidavit 
]}assages which would otherwise be liable to be ' 
■expunged for impertinence. Bruff v. Cohhold, 
26 L. lb 786 ; 20 W. R. 784— L. jj. 

When affidavits alleged to be impertinent are 
not mad, the coui't refers it to the officer to dis- 
allow, in taxation, costs of all affidavits which in 
his opinion are impertinent. Ilarrei/, Ex parte, 
Box, In re, 2 Mont, k Ayr. 598 ; 1 Deac. 571. 

On dismissing a claim, the court may direct 
the defendant to pay the costs of any scandalous 


e. Fresh Evidence and in Beply, 

When Allowed.] — ^When, after replication, the 
plaintiff’s evidence raised new issues of fact not 
raised in the bill, the court allowed the defen- 
dant to file fresh affidavits after the time for 
closing evidence had expimd ; but the fresh 
evidence was to be strictly confined to the new 
issues raised by the plaintifi: ; and the })iaintiff 
was to be at liberty to cross-examine. Leceh v. 
Bollmid, L. R. 10 Gh. 362 ; 38 L. T. 87 ; 28 
W. E. 763. 

In a patent suit which had been set down for 
hearing, an application made by the defendant, 
after notice given to the plaintiff, for leave to 
' produce at the hearing of the cause the evidence 
as to prior user of a new witness discovered since 
t he closing of the ’eviden ce, was allowed . ET Uon 
V. C^aim, 28 W. R. 546. 

On a rule for a ’ new trial, on the ground of 
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rejection of CYitlcnce, an alBdavit- in jmswer 
all<‘L-:inL? that 11 was withdrawn and not rejected, 
the nJlldavii in reply, stating how it came to be 
withdrawn, is not receivable, as stating new 
matter arising out of the atUdavit in answer. 

]} 7//Yc/nw.sv? V. Jlrmniant^ 27 L. J., hx. 2i)f>, 

1'his court will not lay down any rule or 
prnetiee umler the Common Law Procedure Act, 
1854 (17 A 18 Viet. c. 125, s, 45), as to the cases 
in which atlhlavits in answer to affidavits <hs- 
closing new matter will be allowed. Pnteliard 
Y. Am7/, 2 Jnr. (N.s.) 475. i 

Affidavits in reply arc only to be permitted 
in cases where new matter is introduced in 
the affidavits, ansivcring the petition. Shayle, 
Air Dick. 244. 

Affidavits, in reply to answers, may be reaUj^ 
support of. motion. Coatffi v. Paid whu 2 Jur. / i 5. 

By the practice of this court, a supplemental 
affidavit cannot be used upon a motion to 
make a conditional order absolute. Sviithicioh 
V. PnidiiJiaii\ 2 Ir. E<p IL 94. 

In, a motion from one branch cjf the court to 
another leave is always given to add to the 
evidoiice, if necessary. 6V/?/’.s* Cane, la re, 
London and Pirmlnyhani Llvtonoion and AorfJt- 
anrf)ton,JJarontry, Zoam lnyfon and Warwick My., 
1 De It. M. (t. 347 ; 21 L. 3., Oh. 284, ; lb Ju]. 

183. . . , 

Leave to read an affidavit in rejoinder on 
a motimi for decree refused, lllcliardit v. 
Curlcwh, 2 W. K. 481. 

Time.]— At 110 period of a cause is it too late 
to produce additional evidence for the purpose 
of shewing that confusion or error has arisen 
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a proper case for indulgence, and granied. the 
a,ppli(kiom Scott v. Umyool ronpovailon, 
3 Jur. (N.8.) 533 ; 5 W. It. b(>9. , * 

It is only in verv spt'ciiil erases, and not at 1!ie 
option of the parties, that allidavits am admitted 
on a motion, after it has been opened to the 
court. Pant Lanctinhlrc My. v. JIatterntotp 

8 .Have, 8(). i i i v 

The rule, that no new evidence can be a<l<luceti 

on, a motion after it lias lieen opened, lex tma Is t o t im 
case of documents whii'h. it. is proposed to vtuaiy 
viva voce by the attesting witness. J^ird v. 
La, he, 1 H. ck M. Ill ; 8 L. T. 832. 

Eenewed Application.]— On motion to set 
aside a judge's order, made at chaiiibers upon 
reading certain affiilavits, the party moving 
omitted to bring before the court the ainda,vits. 
produced at cliamliers ; and the rule ivas there- 
fore discharged with costs ‘. Held, that he might, 
after payment of costs, renew the same motion, 
putting in fresh alHdavits. Pocock v. Pickcriny. 
18 Q. B. 78b. 

On motion to rescind an order made at cham- 
bers on aliulavit, as having been erroneously 
(.rranted, the })a,rty moving cannot impeach the 
onler on affidavits not used at chambers an<t 
containing maltcis wiiieli were known to tlio 
party moving, or of which he eemid have obtained 
luiowledge, liefore the order was made. .Edwards 
V. Marty n, 17 Q. B. 893 ; 21 L. 3., Q. lb 88. 

Where a summons was taken out hetore a 
judge at chambers, for an order for the iilaiiililt s 
costs, oil the ground that the case was t>ne jn 
which the superior courts had coneurrimt juris- 
diction witii tlio county court, and tlie judge on 




Illonliy V. Dick on non, 48 L. J., Ch. 280 ; 4 Oh. 1) 
24' ;3:> L. T. 879 ; 25 W. IL 89— C. A, ^ 
Affiilavits tiled on behalf of a plaintiff in reply 
to a defendant’s affidavits may contain 
which is merely coiitirmatory of the plaintilis 
^ 1 ‘eueral case, and need not be absolutcdjr 
restricted to matter cutting down or nega- 
tiving the defendant’s evidence. Ihe practice 
of the court in this respect has not been altci-ed 
by the orders and rules of the Supreme Court. 
Pi'ucock V. .Harper, 47 L. J., Cli. 238 ; 7 Cli. D. 
648 ; 38 L. T. 143 ; 28 W. R. 109. 

The proper time for an application for leave to 
tile affidavits in answer to nhw matter is when 
the new' matter has been brought before the 
court bv the other side, Swhifcn v. Swlnfcn, 

1 C B.'(N.8.) 384 ; 26 L. J., C. B. 97 ; 3 3ur. 

(X.S.) 85 ; 5 \V. R. 203. . . 

Time will not be enlarged to allows of affidavits 
in reply being filed after cross-examination of a 
witness on the other side. Ldwardn v. Spaiykt, 

2 3.ckH. 817. 

Where a plaintiff filed affidavits in rcjily, 
introducing a new state of facts in the nature of 
a new assigumciit, the defendants were allowed 
at the hearing to read affidtivits in reply wdthout 
ha,ving givcir notice of them, the cause being 
allowed to stand over in order to give the 
plaintiff time to answer them. Heath r. B al- 
ii nr/ford, 12 1j. T, 031. 

The day before the time for closing the 
evidence in a suit, the jilaintiffs filed an affidavit 
impeaching the credibility of a material witness 
of the defendants. After the time for closing 
the evidence, the defendants applied for special 
leave to file an affidavit in reply. The court 
held that as the point was not raised by the 
pleadings, but arose out of the evidence, it was 


aiiplication to the court, affidavits in addilmii to 
those used at chmnber.s may be used.^ Sant (wnim 
v. Procter. 10 Ex. 189 ; 2 C. L. R- 128.> ; 2.1 L. J.,. 
Ex. 320 ; 18 3ur. 702. _ 

An a})}>lication to discharge a defendant mil, 
of custody, on an affidavit tliat he ^luwl .umei 
been served w'ilh ])n icons, ami that il hud not. 
been brought to his knowdeiige, having^ been, 
made at chambers, and a.us\vered by an^alluiavif 
of the parev who had made the, affida.vil of 
service, iixiujg the i)lace and cii'ctimsitnices of the 
supposed service, the detendant was idlosved on 
a snbse(}ueiit ap[)licati()n to the I'ourl, to use 
fresh affidavits di.sproving the supposed servie.e 
by shewdng a. mistake as to identity on the 
occasion alluded to : and this bidng clearly 
shewn Held, that the defeiidiint was eiiTitled 
to be discharged without any terms. Monricy v. 
Make, 28 L. J., Ex. 35. 

Where a judge refuses to make an order, the 
unsuccessful l>arty, in moving the e,ourt. for 
the same pur})ose, is not e.mdiiieii to the siime 
affidavits, but may use turtbei’ ones, dlMdosing 
additionid facts ; although, upon a motion to 
I'csciiid an order made at. idiambers, be is otfn- 
fined to the same materials. ( 'cnarinl v. .Monza uL 
4 Jur. (x.S.) 813 ; 8 W. R. t>7(8. 

After a, rule nisi has been obtaiiUHl, thi‘ |»arty 
obtaining it will not. be allow'ed, to file, addit itaail 
allidavits containing new matter. Mannooic v. 
Eitntcrn Counticn Ity., 8 thir. (jN.8.) 998 ; 2 L. 1’. 
237. . , 

When a judge ilismisses a summons, on the 
grouiul of the insufficiency of the affidavit, in 
support of it, the party cannot, in renew’ing jii.s 
application to the court, use fresh allidavits. 
Hawkinn v. Akrlll, I .L. M. A B. 2 42 ; 14 3ur.. 
1089. 
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EVIDENCE — Evidence m Affidavit. 


formal Befect.] — A party failing upon 

an objection to the athdavits will nor be allowed 
to make a second, application upon amended 
affidavir>;, unless the (lefect <'!ecnrred exclusively 
in the title of the alUdavits or the jurat. IAy;. v. 
<G. IK Ilif.. 5 Q. B. ;VJ7 : JX.\z M. 471 : 1 D.k L. 
742; 3 itailw. Cas. 700; 13 L. J., Q. B. 120; 
8 Jiir. 107. 8. B., /<Vy. v. 8 1). P. C. 307 ; 

4 Jur. Got. 


f. Coiasent to Trial by. 

Yiva voce or by Affidavit.] — The only excep- 
tions to the rale, that the evidence at the trial of 
an action shall be taken viv^ voce ami in open 
court, are where the evidence is by agreement 
taken by affidavit, and where it appears to the 
judge necessary" for the purposes of justice that 
an examination of particular witnesses shall be 
taken before any officer of the court or other 
person, K'arnci' v. Mouses, 50 B. J., Oh. 28 ; 16 
Ch. D, 100 ; 43 L. T. 4.01 ; 29 W. E. 201—0. A. 

Euie 14 of Ord. XXXVIII. E. S. 0., 187G, is 
copied from 1 Will. 4, c. 22, and like that stature 
can only be made use of where the person to be 
examined cannot be examined at the trial. Ih. 

If a party to an action by mistake consents to 
the evidence being taken by affivadit, lie will, on 
proving to the satisfaction of the judge ^tbat to 
his surprise witnesses will not make atfulavits, 
be relie veil from the consequences of his mistake. 


Amending.] — An affidavit in support of motion 
for co^ts uf ilie day for not proceeding to trial, 
alL )wed to be amcTuled. Lrtrk'ni v. Jhn'lll, 2 Tyr. 


The title of an affidavit, on w'hicli a rule has 
been obtained, may be amended on payment of 
costs, the op[)osite party having leave to hie 
affidavits in rejuv. ll(\v v. Wtiewhil'dliire JJ., 
5 D. P. C. 382. ■ *' 

On shewing cause against a rule, the court 
allowed an aiffilavit which omitted the deponent’s 
adtlition, to be amended and resworn. Boskay 
N. XovAr, W. W. .k D. 21 G. S. P., Marrintt w 
^JutjioKtv, 1 W. W. ik n. 3(J9. 

But the Court will not allow a defendant's 
affidavit to be amended after enusc is shewn 
against the rule, llolihisoo, v. (raednar, 7 D. P. C. 


Witnesses Kefusing to make Affidavit.] — 
After consenting that the evidence should be 
taken by affidavit a solicitor for one^ part was 
unable to get his witnesses to make affidavits : — 
Held, that'the court had no jurisdiction to allow 
him to “ examine witnesses ex parte ” before a 
special examiner, and to use the depositions on 
the trial subject to cross-examination of the 
witnesses at the trial. I?j, 


Where a rule is obtained u|')on affidavit erro- 
neously entitled, the court will not discharge it, 
but will permit the affidavit to ]>e amended and 
resworn. Cooper v. Talhot, 7 Scott, 34.5 ; 2 Arn. 
50,., 

But, if an affidavit of merits in opposition to a 
rule is insufficient, the court will not, on hearing 
the rule, allow the affidavit to be amended and 
resworn, liowhotlmin v. JJi/pree, W. W. & D. 


Consent — What is.] — The “ consent for taking 
evidence by affidavit ” under R. 8. C., 1876, 
Ord. XXXVIII. r. 1 ; must be a formal consent 
in writing. New Westoiioster Brewery Co. v. 
Brannoh,! Cli. D. 278 ; 24 W, R. 137. See uho 
yyreeedbu} ease. 


Where a rule has been discharged on the 
ground of defective nmtei'ials to support it, the 
.court will not allow the application to be renewed 
on amended affida^its, although it is made by 
.a prisoner, on a suggestion that the ]u-ocess on 
which he is detained is a nullity. Suunderson v. 
Wesfley, S D. P. 0. G52. 

Affitlavits amended by permission of the court 
were allowed to be rea<l without the addition 
of fresli jurats. (rrautlKun. In re, 10 Jur. 
1U38. 

Where a party obtaineil a rule nisi upon 
affidavits which were badly entitled, and, dis- 
oovering his mistake, aj.)pliod for leave to take 
the aflidavits off the tile, and amend and reswear 
them, the court refused to allow such a course 
tOfbe taken, on the grouiul that the affidavits 
would appear to have been sworn after the rule 
was drawn up ; and also refused ti't allow a fresh 
rule to be drawn up on amended affidavits, but 
'Suggested a new motion upon affidavits disclosing 
the circumstances of the error, giving noo}»inion, 
however, upon the validity or etfe(;t of such new 
motion. I)oe d. IllLl v. Tollett, 1 I). A L. 121 ; 
.8 J nr. GO. 


Who may G-ive.] — The guardian ad litem 

of an infant is competent to give the consent 
requisite for taking evidence bv affidavit. XnateJh 
Intll V. Fowle, 1 ^'Jh. D. G04 ; 24 W. E. G2y. 
S. P., Fryer v. Wiseman, 45 L. J., Ch. 19G ; 33 
L. T.' 779 ; 24 W. E. 205. 


Matter tried by Judge alone.] —When parties 
agree that the evidence shall be taken by affidavit, 
and numerous affidavits are tiled and the evidence 
is closed, it is the duty of a judge in the exercise 
of his judicial discretion under Ord. XXXVI. r. 
26, to direct that the action shall be trie<l before 
a judge without a jury. Brooke v. Wiyg, 47 
L. J., Ch. 741) ; 8 Cli. D. 510 ; 38 L. T. 732 ; 2G 
W. E. 729— C. A. 

In such a case an afiplication that the action 
may be tried befoi-e a judge and jury can oiily be 
entertained if the applicant comes to the court 
soon after the agreement, and then only upon 
the terms that he pays, as between solicitor and 
client, all costs, charges and expenses that have 
been incurred in taking the evidence by affidavit 
up to that date. Ih. 


Alteration,] — If an affidavit has an 

interliiu'ation, which has not the initials of the 
Master in the margin, it cannot be read at all. 
Doe d. Co.r v. , 5 jur. 531. 


Part of Evidence by Affidavit.] — The words of 
Ord. XXXVn. r. 1, “In the absence of any 
agreement un writing,” apply to the taking of 
part of the evidence by affidavit as well as the 
whole ; accordingly, an application for an order 
that the affidavit of a particular witness may be 
read at the hearing should not be made witliont 
a eousent having been previously tendered. 
Miller V. Dwyer, 27 L. R., Ir. 510. 


Ex parte Application.] — An aiqJieation under 
the 2Gth Order of the 7tli August, 1852, for 
libw'ty to use further evidence on a motitin for 
a decree, cannot be made ex parte, llichards v. 
Curie wis, 18 Beav. 4-(;2. 
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by Affidavit only,] — Where an agree- 
nienl has been come to between the pai’ties to 
an net ion, tlait tin; evidence at the trial sliaU be 
taken ]>y atiidavit — the agreeiuent not stating 
that the evidence shall be taken hy atlidavit 
only — a. witness who is present in court for the 
purposfj of being cross-examined on his affidavit, 
may be called by the party on wln)se behalf he 
has made the atlidavit, and give fresh evidence 
viva voce, Glomtp v. lledon- and Idewofth 
Local Hoard, 47 L. J., Ch. 530 ; M W. li. 433, 


g’, Cross-Examination. 

la what Cases.] — When a motion is ordered to 
stand on terms till the hearing of the cause, no 
new evidence can be filed by the parties on the 
motion, which must be dealt witli at the hearing 
in the manner in which it was originally brought 
on; and if the motionstands over inconsequence 
of an affidavit of the defendant, the motion is 
not a matter de})cn(ling in or a proceeding before 
the court, which entitles llie plaintiff to cross- 
examine the defendant on his affidavit ; even 
although the plaintiff may have given notice 
that ho is going to use it at the hearing of the 
cause, Bltajer v. Auddey, 41 L. d’., Cli. 221) ; 
L. li. 13 Kep K)1 ; 2(> L. T. 238 ; 20 W. ii. 438. ' 

After affidavits received as evidence by oialei*. 
by the Master, the opposite side was at liVjerty 
to cross-examine the same witnesses generally, 
althougli other witnesses could not bo examined 
after the case made by the affidavits is disclosed, 
nor the same witnesses by the party on whose 
behalf they made the affidavit, except upon 
interrogatories to be settled by the Master ; Lord 
Chancellor disregarding the 'objection, that the 
party m-t'iss-examining would do so with the 
advantage of knowing what the witnesses were 
brought to prove, and expressing his opinion in 
favour of an alteration in the course of examina- 
tion, by which interrogatories should be open in 
all cases. Booth v. Parha, 2 Moll. 314. 

Summons for Administration by Infants . ] 

— Infants were entitled under a will to legacies 
of considerable amount, and they were also 
entitled in remainder subject to the life interests 
of four persons to seven-elevenths of the residuary 
estate. An originating summons was taken out 
by one of the tenants for life and the infants 
asking for administration of the testator's estate. 
Affidavits were filed in support of the summons, 
and the wit]ics.ses were cross-examined at con- 
siderable length : — Held, that the cross-examina- 
tion was most improper, and that it should not 
be resorted to in such a case, and a direction was 
given that in future cross-examinations should 
not be resorted to iji such cases without an 
application to the court. WiLwn, In re, 
ander v. C alder, 54 L. J., Ch. 487. 

Production of Affidavit.]— A witness 

cannot be cross-examined as to what he swore 
in an affidavit, unless the affidavit is produced. 
Saint It iU v. Bonnd, 4 Esp. 74. 

A party may be cross-examined as to the con- 
tents of an affidavit which is not put in. Sladden \ 
V. Sergeant, 1 F. <k F, 322. 

At what Stage.] — Kotice of motion for decree 
was served on the 21st of April, and a defendant 
then had notice of an affidavit to be used against 
him. The time for filing affidavits in "reply 
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expired in the ensuing long vacation. On the 
12th of Nuvembt'i’, afier ihe cause was in the 
pajjcr for hearing, 1 la.' (iehaidant gave nnii(‘c to 
cross-exa.unne the wltimss : — tluit lie wa,s. 
entithul to do so. .Ba alien v. Alfaro, 21 W, li, 

53. 

An aecumnting deiVndaiu, wlio has (airrit'd in 
an account and verilieil ii by atliilavit, maybe 
cross-exam ined on his alfithivit a^s well before 
he has vouched his actioimt as nl'h'rwards. 
Meaduini v. Cooper, 42 I... ,L, Ch. JS7(j ; Jj. li. It; 

Eip 102 ; 21 W. li. 745, 

The fourteen days from ihe (ili'ngof an aflahivit 
in support of a petition having been alIoW(‘d to. 
expire without notice having been given to cross- 
examine on the atlidavit as provided ]>y r. 10 of 
Order of 5th February, 18l>l : — Held, that ilie 
court was iiot thereby precluded from exercising 
its discretionary power uiider 15 1(> Yiet. ta Sf>,, 

s. 40, and leave to cross-examine was granteii 
accordingly. SadleSn ITcZ/.v Theatre, In re, 42: 

L. .L, Ch. 737. 

Where the defendant had tileil an affidavit 
tlenying that, he ever assented to the terms of a, , , 
certain agretmicnt, and the plaintiff had, after ' 
the enlarged time for closing evidence had 
expired, tiled an affidavit iii reply, the court, on 
motion by the ])laintifi; that he might read a,nd 
use. such affidavit on the hearing, iiutwithstand- 
ingthe expiration of the time for closing evidenee,. 
or that the time for closing evidence might be 
further enlarged, ordered tliat the plaintiff should 
be at liberty to read the affitlavit, and tha,t tho 
time for cross-examination should be enJargo<l 
I for a month. Philipn v. Warde, 2 Jur. (N.s.}> 

608 ; 4 W. R. 305. 

Wliere a cause is set dowji for hearing in the 
ordinary course, a defendant cannot be luim- 
pclied to come in ami be cross-examined after 
the expiration of a month from the time fixed 
for closing the evidence ; but tliis rule does not 
apply to the case uf a cause being set clown upon, 
motion for decree, in which, case a party can he 
cross-examined, ami affidavits may he filed up. 
to the actual time i.4' liearing. BedireU v. 
Brndenee, 8 W. 11. 702. 

A party to a cause, filing or giving notice to- 
read an affidavit before the evidence is closed, 
may be cross-examined nj)ou such affidavit a.t 
once, without waiting until the evidenee iscIosetL 
ClarliP V. Law, 2 Kay Y J. 28 ; 2 Jur. 228 
4 W. 11, 35. 

Injimctitm bill by the })laintiff. On the 
motion one of the defendants filed and used an 
affidavit. All the defendants afterwards })Ut in. 
answers (sufficiently fimg Ijcfore the jjresent 
motion) to interrogatories on the bill. Ly the; 
direction of the court a cro.ss-bill had })(‘en'filcd,. 
to which the plaiiitilf was liot required toaiKSwer. 

' The time for elnsing tlieevidimce had not aiTived. 
when the plaintiff moved that tlie ilefendanr,. 
who had made the affidavit used on the motion 
for an injunction, might be ei'Oss-examiiu;d 
Held, that he was lia,ble to ero.ss-examina,t itm, 
altlioiigli the evidence was not yet (dosed. IIj. 

Thougli the fourteen days limited hv tlu.; IlHh 
rule of. the Order of the oUi hel>]'uary, 1861, for 
the production for cross-examination of a }>arty 
witness who has made ai) affidavit have, exfiired,. 
the court, oji motion, will oi'der him to attend, 
for examinati(.)n within a specified time. Spilth 
v. Ilnghen, 11 Jur. (jsvs.) 151 ; U I,. T. 691. 

Where atfidavits made before decrees were 
subsc{iuently used i]i cham])ers, and the wit.- 
UGSses objected, before th.e examiner, to be cross- 
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examined, the olijection not having been made ^ Zancefeld v. Igrjnlien^ 41 L. J., Ch.47B; 26 L. T. 
in eliamlicrs, thej' ^xerc ordered to be cross- | 687; 20 W. E. *621. 

ex-amined within two months, befoi-e the ! Therefore an affidavit filed in a creditors’ 
cxarainei', but not at their own expense, and no j administration suit by executors subsequently to 
costs of a motion to <*ompel them wei‘e given. | their cross-examination of the plaintifi: upon his 
>S'. r., nom. Ili/ffhcA v. SpittaL 13 W. R. 251. | affidavit in support of his claim is not generally 

The Ibth rule of General Orders. February ! admissible in proceedings in chambers for the 
5th, 1861. is merely permissive, ami does not | adjudication of the claim, but it was allowed to 
abrogate tlie pm cticc under 15 *S: 16 Yict. c. SO, ; be used upon leave given to the deponent to 
s. 40. Sewr/ifj ^Jnalthie Ma7ivf(frt>irin(f ' ve\iiY^ Ih. 

Co. V. TT7As\oq 2 Hciin & 581 ; 5 ISi. E. 2BS : ; In an administration action inquiries were 

11 Jur. (x.S.) 58 ; 1 1 L, T. 670. | directed and the plaintiff was ordered to furnish 

Tiicrehin.', a deponent served with a subpoena I certain accounts. After the plaintiff had filed 
under that act is bound to submit himself to his accounts and affidavits in the matter the 
cross-examination on his affidavit, notwithstand- ! defendants olitaiucd an order for his cross- 
ing the la})SG of foui'tcen days from the time | examination. By direction of the judge, the 
when it was filed. Ib. < general practice in his chambers, of which the 

When a plaintiff has filed an affidavit on a ; defendants wci’c aware, was not to make an 
motion for an injunction, his witnesses may be order for cross-examination until the evidence 
cross-examiiied, uinler the 15 & 16 A’ict. c. 86, | was closed. After the plaintiff had been cross- 
s, 4t), before tlie (.lefendaiit tiles his affidavits, i examined the defendants applied for leave to file 
Menemerc,^ v. 1 Kay (Ap}>.), xvii.; 1 further evidence generally: — Hehl, that, there 

2 Eq. K. 668 ; 23 L. J., Ch. 11)8 2 \V. 11. 124. ! being no rule of court ex}messly referring to the 

The 15 & 16 Viet. c. 86, and the Orders made | point, the judge had a discretion, provided hC' 
in pursuance thereof, do not so far change the ! made iio hard-and-fast rule, to adopt a general, 
practice of taking evil leuce in equity as to make i j)ractice in such matters, and therefore the. 
it essential that a defendant should know all 1 defendants were not entitled to the leave asked 
the plaintiff's evidence befoi'c lie adduces his ; as a matter of right, hut only on shewing special 
own. Londoudorrti (^MuroliioncsC) v. JJrtnowdl., \ circumstances. JDavios, In re.^Iitmrd y. Ifimhert, 
2 .Kay & J. 162; 5 W. R. 247. And see i 51) L. J., Ch. 516 : 44 Ch. D. 253 ; 62 L. T. 715 ; . 
Jforn/ V. Vaudonherg, 14 L. T. 542. I 38 W. E. 584— C. A. 

Therefore the court will not, on a motion for 

decree, enlai’ge the time for the defendant to file Notice and Attendance of 'Witnesses .] — A 
his affidavit, simply to enable him to cross- plaintiff, having filed thi*ee affidavits, goes to 
examine the plaintiff's witnesses before so doing. Paris. The defendant desires to cross-examine 
Ib. him upon them, but he refuses to come to 

But- the court would probably grant this England. A motion made for an order that he 

indulgence, if the defendant could not affoi'd shall come to this country to be cross-examined 

the expense of a special examiner, and if his refused : costs to be eosts in the cause. Wellesley 

application for an enlargement of time were v. Monilngfon. 5 W. R. 393. 

made without delay. Ih. A witness who has made an affidavit has na 

Subiannas ad testificandum ct duces tccurn for riglit to insist ui'ion having his cross-examina- 
the cross-examination of a defendant at the tion taken at the place where the affidavit has. 
hearing oj’dered to be sealed, notwithstanding been made.it being in the discretion of the court 
that more than fourteen days had elapsed since to excuse his attendance for cross-examination 
the closing of the evidence, but the hearing of in London. Such witness should commuiiicate 
the cause not to be delayed by reaso]! of such with the party on whose behalf the affidavit has 
order. Co;c v. Stephens. 2 N. Pi,. 436 ; 9 Jur. been made, throwing upon him the duty of 

(N.s.) 1144: 8 L. T. 721; 11 W. R. 029, apidying for a special examiner. Townsend v. . 

On a motion for a decree, the plaintiff"s Wililams. 6 W. E. 734. 
affidavit in reply wais filed ou the 4th August. A qiiestiou arose wiicther the other side was. 
The defendant took no steps to cross-examine entitled to cross-examine on the affidavit, and, if ' 
until after the long vacation, and he then asked so, on wiiom the onus lay to produce the witness;: 
that the cause might stand over, to enable him ami wiiether the signing of the certificate by the 
to cro.ss-examiiie the plaintiff: — Held, that he chief clerk, and a reference to the objection in 
w^as not entitled as of right, ami that it w'as such certificate, make any difference: — Held, 
matter of discretion; and the court, having that there wms .a right of cross-examination, that 
heard the cause, and seeing no necessity for a the other side must produce the witness, and that 
cross-examination, made a <leeree. Boned lllon the signing of the certif].catc did not affect the 
V. Baddeleij^ 26 Beav. 255. question, although the chief clerk wms wnung in 

By the General Orders, evidence in a cause is inserting a reference to the objection. lemiee v. 

to close within eight wmcks after issue joined, Iloeeis^ 10 W. R. 640. 

but a witness wdio has made an ailidavit may be The ci'oss-examination of one of the defendants 
cross-examined within one month after such to a suit wms proceeded with without any notice 
eight wrecks. IlaetT. Ita'berfs. 32 Beav. 231. being given to a co-defendant wdio had given 
A defendant may move to dismiss, if the notice to read the first defendant’s evidence : — 
plaintiff does not set dowm the cause “ within Held, that this proceeding was utterly void, 
four wT'cks after the evidence closed.” Ib. Pennell v. Davison. 13 L. T. 533 ; 14 W. R. 174, 

Wliei'e there wms no ci'oss-examination, the The q)ractice as to closing evidence does not 
evidence closed at the end of eight wmcks, and apply to motions for decree, and a notice to 
not of twelve wrecks. Ib. cross-examine, given after the seven days, for 

filing affidavits in reply, is regular. BedioeU v. 
Filing Affidavits after Cross-examinatioii.] — Prudence^ 1 Br. & Bm. 221 ; 8 W. E. 702. 

As a general rule, a party should file his affidavits An accounting defendant will not be ordered 
before cross-examining a x)arty on the other side, to submit to cross-examination upon his account 
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and the affidavits died in support of it, without 
notice of the points on which the cross-examina- 
tion is re([uircd. 3f Arthur v. Dudgeon^ 42 L. J., 
Cb. 2(;:4 ; L. 11. 15 Eq. 102 ; 21 W. E. IGG. 

A defendant who is sunnnoned to be cross- 
examined on an ac*noimt he has filed, is entitled 
to notice of the items objected to, Ih. 

3?orm of Notice requiring Production of 
Deponents,] — On the piosecutioii of an inquiry 
added to a decree, orse party died an affidavit by 
a person resident in South America, and gave 
notice to road it, wherou];)on the opposite party 
gave notice that lie required to cross-examine 
the de})oiicnt, not saying when, where, or before 
whom -.—Held, that Orel. XXXVIIL 'r. 28, ex- 
cluding an aiddavit fi'oni being read, except by 
special leave, unless the deponent is produced 
•for cixiss-examination — even supposing that Ord. 
XXXVIIL IT. 21, 22, make that rule a})plicable 
to evidence on an iiuiuiry, and supposing that 
Ord. XXXVIIL r. 28, applies to a ivituess resi- 
dent out of the jurisdiction — did not exclude the 
present allidavit, as tlie notice for ci’oss-i'xam illa- 
tion did not follow the terms of Ord. XXXV ILL 
r. 28 : — Held, also, tliat the oi-der of the Court of 
Appeal admitting the affidavit as evidence, with- 
out prejudice to any application by the opposite 
party, within fouideen days, for the cross- 
examination of the deponent in any place in 
South America, before some proper person to be 
appointed for that purpose, wars light under all 
the circumstances, Qmclut v. Concha, oG L. J., 
Ch. 257 : 11 App. Oas. 541 ; 55 L. T. 522 ; 35 
W. B. 477— H. L. (E.) 

Expenses of Production of Deponent.] — The 
provision in Buies of Court, 1875, Ord. XXXVIIL 
r. 4, that the party producing deponents for 
cross-exaniiiiatioii upon their affidavits shall not 
be cntitle<l to demand the expenses thereof in 
the first instance from the party rerpn'ring such 
production, is confined to a cross-examination of 
the deponent before the court at the trial of the 
action, and does not apply to a cross-examina- 
tion on an nftldavit filet I after decree for the 
purpose of proceedings in chambers. Kniffht, 
Jn re, Kmglit v. (rardner, 58 L. J., Ch. 183 ; 25 
Ch. D. 21)7 : 49 L. T. 545 ; 82 Vh B. 469— 
C. A. 

The direction in Ord. XXXVI 11. r. 23, of 
Buies of the Supreme Court, 1883, tlmt the 
party producing a depondent for cross-examina- 
tion shall not he entitled to demand the expenses 
thereof in the first instance from the party 
requiring such production, taken in conjunction 
with Ord. XXXV JL r. 21, of the same rules, 
wdiich provides that evidence taken subsequently 
to the iiearing or trial of any cause or matter 
shall be taken as nearly as may be in the same 
manner as evidence taken at or wdth a view^ to a 
trial, is not confined to the cross-examination of 
the deponent before tlie court at the trial of the 
action, but applies also to a cross-examination 
before the chief clerk in chambers or before an 
examiner. BncMoum v. AUwck, 5-1 L. J. , Ch. 842 • 
28 Ch. D. 069 ; 52 L. T. 342 ; 33 W. K. 407. ’ 

The effect of Orel. XXXVIIL v. 28, of the Bides 
of the Supreme Court, 1883, wffiicli provides that 
the party |.)roducinga deponent for cr(.-)ss-examina- 
tion shall not be entitled to demand the expenses 
thereof in the first instance from the party 
requiring such production, taken in conjunction 
with Orth XXX\ 11. i*. 22, wffiich provides that 
the practice with reference to the examination. 


cross-examination and rc-examinaf ion of wit- 
nesses at a trial sIinB extend and be appllcalffe 
to evidence taken in any cause or inaCer at any 
stage, is that the ex[)enses of prod'uction of a 
witness for cross-exnminal ion upon affidavit, 
before a trial must Ik; ])orn(; in the tirst instance 
by the party ])rodnc*ing su<*h wu’tness. v. 

Clanricardc, 54 L. J., Ch. 982 ; 53 L. T, 496. 

After Judgment in Administration 

Action.] — The plaintiif after judgment in an 
administration action obtained an order for 
cross-examination of defendant (the executor) 
upon bis affidavit, in a'liswer to impiiries directed 
by the judgment, denying possession of any part 
of the testator's estate. The dcfeiuhint declined 
to attend before the examiner until plaintiiT had 
paid his ex}xmses. The plaintiff liaving subsc-; 
quently served defendant with a subpeena,, 
moved that he be ordered to attend at his owm 
expense : — Held, that it wms open to the phiinf i’lf 
to combine tlie two methods of ])roccdure, and 
that Hie ilefendant was bound to produce himself 
at his own ex})ense for cross-examinaHon ; and 
fui’ther, that regar<ling the defendant as a 
deponent wiioso attemhincc w'as re(]iiirod for 
cross-examination, the penalty inqmsed liy Ord. 
XXXVIIL r. 28, of having liis affidavit rejected, 
did not relieve him from the obligation to attend 
at his own expense. liaher. In rc, Connell v. 
Balter, 54 L. J.. Ch. 844; 29 Oh. D. 71 1 ; 52 
L. T.421. 

Discretion of Court or Judge.] — The 

court or judge has a discretion in making an. 
order under Ord. XXXVIII. r. 1, for the al tend- 
ance for cross-examination of a per.'^on wiio has 
made an affidavit, and is not bound to make 
such an order. La Trinidad v. Browne, 3G W. B. 
138. 

Ou what Affidavit.] — When a })iaintitf has 
given notice of motion for a decree, anti filed an 
affidavit in support of In’s motion, lie may be 
cross-examined by the defendant as in the case 
of any otlicr motion. W’illiams v. Wllllainn, 1 
W. IL 318. 

A common affidavit as to docnnu'ids is not the 
subject of ci'oss-examimitioD. Ba n h ij v. JJewleke, 
8 lie G. M. c'b G. 470 : 2() L. J., Cli. 20 ; 2 Jur. 
(N.S.)G72; 4 W.E. 757. 

A defeiidaut, who at the instance of the ])lain- 
tifl makes tlie common affidavit as to tlic posses- 
sion of documents, is not thereby made liable to 
be cross-examined, unless lie afterwuu'ds gives: 
notice to use the affidavit as ovidenee for liiiu- 
self. 75. 

The true construction of tlie 15 IG Viet, 
c. 8G, s. 40, is, That a party in any cause or 
I matter, who has made an affidavit, is liable to 
be cross-exam inefl if the affidavit w'as ma<!e to 
be used or is used as evideuci^ for himself on 
any claim, motion, })efi1iou, or other procci.'dijig 
before the court on which evidenct' can be 
received. Ib. 

Tlie case of Kai/ v. Snilfh (20 Ih'av. HiiG : 21- 
L. J,, Ch. 788 ; 3 \V. K, G22) overruled. / 5. 

An affiulavit made under an admiuisi rat ion 
decree in suppoi't of a claim of de]4 is inadt^ in 
a proceeding under the nu.'aning of the 10th 
section of the 15 A IG Viet. c. 8G, so as to subject 
the deponent to cross-exa,mination. Cms-/ v. 
Boyaer, 3 Sm. A (L 3G9 ; 2G 14. J.. (!h. 93 ; 3 Our. 
(K.S.) 38. Affirmed 2G .L. J., Cli. 353-™-l.. 

The leave of the judge is not. necessary to 
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anthori-se the examiner to take the cross- 
exa.iniiiation. Ih. 

"When fi notice has been served upon a party 
inultn- General Ord. XFX. of February, 
re:|niring his attendance for cross-exaniiiiation 
on an altidavit filed by him, the court will not 
compel his attendance for that purpose when the 
a.ffitlavii has been used on a motion for an injunc- 
tion, ami an order lias been made which disposes 
of the lualter. Jlooj^rr v. Ovmphell^ 12 L. T, 
75r>: law. li. 1008. 

On the liearing of a cause the plaintiff is not 
at ^liberty to cross-examine a defendant whose 
affidavit has not been rca“d. Fiehhrji t. Gofichen, 
18 AV. II. 85. 

An order had been obtained by a plaintiff to 
amend his lull, Befoi'e the order was obtained 
the plaintiff's solicitor had filerl an affidavit in 
sipiport of tlio application to amend, and the 
<lefendant had served a summons for the solicitor 
to be cross-examined on the matters of his affi- 
^iavit ; — Held, that, as the order to amend had 
been [ictnally made before the cross-examination 
could take place — the same state of circumst aiices 
not existing — the defendant was not entitled to 
cross-examine the solicitor on the affidavit. 
CathdJir Puhlhh'ntq (\). v. Wqinan, 1 N. li. 46S ; 
7 L. T. 84D : 11 W.' 11. 899. 

Upon a motion for an injunction, the defen- 
dant asking for time to answer affidavits, was 
put upon terms to file Ids affidavits in two days, 
and an interim injunction being granted until 
the next seal. Fie then applied for an order 
appointing a special examiner, and directing the 
jiiaintiff, who had made an affidavit in support 
of the motion, to attend on the next day, with- 
out further notice, before such special examiner, 
to be cross-examined up)On his affidavit : — Held, 
that the plaintiff, upon an interlocutory motion 
for an injunciion, was under the control of the 
court, and that the indulgence which was asked 
was only to enable the defendant to do what he 
could have done without any order, if the 
examiner had been at liberty ; and the applica- 
tion was accoi'dingly granted. Held also, that 
the plaintiff’ should have the like liberty of cross- 
examining the defendant upon an affidavit by 
him, denying a simple fact alleged by the plain- 
tiff. and ma(ie for the purpose of gaining time : 
and that the defendant would not be picvented 
by such cross-exam iuat ion and his own re- 
examination from afterwai\ls filing further affi- 
davits. Jiesemcn-H v. Bc.^tnnvrrfi, 1 Kav (Aytp.), 
xvii. ; 2 Eq. 11. fiGS ; 28 L. J., Oh. 198 ; 2 W. 11. 124. 

A person coming in under an administration 
decree to prove a delit in chambers, and making 
an affidavit in support of his claim, is linlile to 
cross-examination before an examiner, and a sub- 
poena may issue against him as of course, without 
leave of the judu’C. London/iervq (J/tr/yr/znenv/.v) 
Y. JJrnmu'GL'^ Kay & J. IG2 ; 5 \V. K. 247. 

A motion I'oi* an injunction was ordered to 
stand over, with liberty to bring an action : — 
Held, that a witness, who had imule an affitlavit 
on the occasion, might, afterwards and before the 
trial, be cross-examined, untler the 15 tk IG Viet, 
c. 8G. s. 40. Lloyd v. Whiffy, 19 Beav. 57. 

Where ao Cross-exammation.]— Xo weight is 
to be attached to an affidavit where the oppposite 
party has had no opportunity to cross-examine 
the witness. WiqlGonan v. Whodfon, 28 Beav. 
397 ; 8 Jui‘. (N.S.)' 124 ; 5 AV. Jl. 387. 

An application in an injunction suit for leave 
to bring an action shouhl be supported by an 


affidavit of the plaintiff’s title ; such an affidavit, 
however, will be sufficient to found the a})]>lica- 
tion upon, although the defendant may have ]ia<l 
no opportuiiity of cross-examining the plaintiff 
upon it. Mayer v. Spen.ee, 29 L. A, Ch. 552 ; 1 
Gohn. & H. 87 ; 6 Jur. (X.S.) G72 ; 2 L. T. 53G : 
8 AV. 11. 550. 

On a motion to dissolve an injunction to stay 
proceedings at law, the plaintiff in equity has no 
right, under the 40th section of the statute 1 5 A 1 6 
Viet. c. 8G, to require that the motion shall stand 
over, in order that he might examine orally 
witnesses who had made an affidavit for the 
defendant. Wormaymlle v. Sfanuing, 10 Hare 
(App.), xxvi. 

Where Impossible.] — A plaintiff filed an affi- 
davit made by a dying witness, and offered an 
opportunity for cross-exaininatioTi, and after- 
wards filed replication, and having omitted to 
give notice of reading the affidavit within the 
prescribed time, took out a summons for leave to 
read the affidavit, whicli summons was adjourned 
to the hearing of the cause. The plaintiff printed 
the affidavit, with the others yiroposed to be read 
at the hearing, and thereupon the defendant 
moved to take it off the file and expunge it from 
the printed affidavits : — Hold, that this motion 
was irregular. Lav four v, Att.-Gen., 48 L. J., Ch. 
813. 

A suitor in the Court of Appeal in chancery is 
not entitled as of right to examine or cross- 
examine witnesses upon merely serving notice for 
the yiurpose : the court will itself exercise a spon- 
taneous discretion in ordering such examination 
during the progress of the bearing. Lang v. 
Lonegan, Ir. E. 7 Eq. 494. 

Liberty given to read the affidavit of a witness, 
who ha<l been prevented by illness from being 
cross-examined, but tjie court intimated that 
little attention would be paid to such an affidavit. 
B raithacaite. v. Kearns, 34 Beav. 202. 

Liberty given, under the 19th General Order 
of February, 18Gl,to use the affi<lavits of ymrsoiis 
who, by death and lunacy, could not be cross- 
examined, saving just exceptions. Bid ley v. 
Bidlrg. 84 Beav. 839. 

An affidavit was made in favour of the plaintiff, 
who, after a long delay, filed it after tlie death, 
of the witness, whereby no cross-examination 
could be had. A motion to take it off: the file 
was refused, though the court intimated that it 
would have less weight. Ahadom v. Ahadom, 
24 Beav. 248. 

A plaintiff whose evidence was of great im- 
yiortance to the issue in the suit, made an affidavit 
which was duly sworn and filed. Fie then died. 
No notice of the affidavit was given to the. defen- 
dants, and they had not cross-examined the 
})laintiff upoti it. The court allowed the affidavit 
to be received at the hearing of the cause on 
motion for decree. Tamwcll v. Sou) rah, 11 
L. T. 761. 

The affidavit of a witness who dies before he 
can be cross-examined, is admissible, nnless the 
witness had kept out of the way to avoid cross- 
examination. Dads V. Otty, 85 Bear. 208 ; 5 
N. E. 891 ; 34 L. J., Ch, 252. 

A witness made an affidavit and died four 
days afterwards, and before she could be cross- 
examined. Her evidence was admitted at the 
hearing. Ih. 

Withdrawal of Affidavit.] — The non- 

production of a witness for cross-examination 
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is no gromnl for a postponement of the hearing 
if the atiidaYit of the witness is withdrawn, 
tyijhes'n TrmU^ lit re, 2 John. k. H. 415 ; 6 L. T. 350. 

Where a witness, who has made an affidavit 
for the plaiiitiif, and whom the defendant 
desires to cross-examine, is unable through 
illness to be present at the day fixed for the 
hearing* of the cause, the defendant may insist 
upcoi the affidavit being withdrawn, or the 
cause standing over till the witness can appear ; ' 
and the court will not proceed with the 
examination of the other witnesses. v. 

ClnmiK 10 L. T. (582 : 12 W. R. 973. 

An affidavit was made by a plaintiff residing 
out of the jurisdiction, and he received notice 
to appear in London to be cross-examined 
thereon, but refused. An objection taken to 
its being received, was overrulcfl, on the ground 
that it was the duty of the defendants' solicitor 
to have applied for the appointment of a special 
examiner to cross-examine the plaintiff. Ihtw-^ 
lmgs\\ Wlcldiam. 4 Jiir. (N.s.) 990. 

Withdrawal to avoid Cross-examination.] — 

A ])arty having filed or given notice to read 
an ajffidavit, is not at liberty to withdraw it. 
Clarlie v. 2 Kav k J. 28 ; 2 Jur. (N.s.) 

228 ; 4 W. li. 35. 

The court wnll not allow' a party to withdraw 
an affidavit, bearing upon the merits of a case, 
so as to avoid cross-examination ; otherwise, 
where an affidavit is filed unnecessarily. 
JM/tionrd Insurance' and Investment Assaeiathn 
v. Carsfairs, 2 X. R. 255 ; 9 Jur. (N.S.) 955 ; 11 
W. R. 866. 

It is the established practice of the court that 
a w'itness, not a party to the suit, may be 
cross-examined on an affidavit made by him for 
the purposes of an interlocutory application. 
fatlmUe Puhlhlung Co. v. ‘Wyman., 1 N. R. 468 ; 
7 L. T. 849 ; 11 W. R. 399. 

An affitlavit after being filed cannot be with- 
drawm, so as to prevent the other side from 
making use of it, on the hearing of the petition. 
Lab ret/, Ex jnirte, 3 Deac. & G. 232. 

After an affidavit has been read at the 
hearing of a matter, it cannot be w'ithdrawm 
without the consent of the othei* party. PvoU 

V. Soudy, L. R. 3 Ch. 220 ; 17 L. T. 485 ; 16 

W. R. 294. 

Where a person has made and filed an affidavit 
for the purpose of being used in a matter 
pciKliiig before the coui't, he cannot be exempted 
from cross-examination by the wutlidrawnl of 
The affidavit. Chtrhe v. Imw (2 Kay k J. 28), 
approved, an<l held to be applicable wdiere the 
person making the affidavit is not a party to 
the proceedings. Quartz H'dl Consolidated Cold 
Minbiy Co., In re, Younq, Ex qnxrte, 51 L. J.. 
Ch. 940^ 21 Gh. D. 642 ; 31 W. R. 173— C. A. ' 

In the High Court the deponent can be cross- 
examined even if the affidavit w'erc not used 
by the party wdin filed it. Child, Ex parte, 
Ottau'iuj, In re, 51 L. J., Ch. 494 ; 20 Ch. H. 
126 : 46 L. T. 118 ; 30 W. R. 862. 

A party W'ill not be allowed to withdraw an 
affidavit in order to escape cross-examination. 
Pike Y. Piclibison, 21 W. R. 802. 

^ Leave to Read after Kotice of Cross-examina- 
tion.] — ^At the hearing of a cause on replication, 
the plaintiff proposed to read the affidavit of a 
witness occupying an official position in the 
United States. Notice to cross-examine this 
witness had been given, and he had come over 


to, this country for the purpose of being cross- 
examined, but had been obliged to return bcfo!*e 
the cause came on to he heard. The ])laintifi: 

: had given the defendant only one day's lu Jicc 
i before the witness left the country : — Held, 
that the affidavit could not be read. J)uune v. 
E/uflish, L. R. 18 Eq. 524. 

When one party dcsire.s the production of a. 
witness for cross-examination, the court lias no* 
power to order an affidavit used on a previous, 
application to be I'cad at the trial. Placid) urn 
Vnhn V. Broohs, 47 L. J., Ch. 156 ; 7 Ch. 1). 6S 
37 L. T. 427 ; 26 W. R. 57. 

Used before Cross-examination completed.] — 
Semble, that the fact that a cross-examination 
on affidavit is not concluded does not prevent 
the court from looking at the affidavit. Lewis- 
V. James, 54 L. T. 260 — C. A. 

Abuse of Process of Court,] — The court will 
prevent the process of the court from being 
abused for the purpose of oppression. Mundelly. 
In re, Fenton v. Cumberlnfe, 52 L. J., Ch, 756 
48 L. T. 776. 

The plaintiff in an admini.stration action 
having without any necessity made an aftidavit 
for the purpose of an application in chambers, 
for accounts, the defendants proposed to cross- 
examine heron her affidavit, ami on her refusing: 
to appear, ap[tlied for an order on her to* 
attend ; — Held, that the affidavit having been 
immaterial to the relief sought, and no I’eason 
having been suggested for supposing that Ihe 
cro.ss-examination could be productive of any 
result, the application wns an abuse of the 
process of the court for the ]nirpose of oppressioji, 
and must be refused. Ih. 

Several Defendants — Order of Cross-examina- 
tion.] — Whci’c one defemlant calls a witness, 
who has made an affidavit filed by the plaintiff, 
it is a convenient j^ractice that the defendant, 
calling the witness shall proceed to cross- 
examine him, that then the defendants in the 
same interest with the plaintiff shall cross- 
examine the witness, and the defendant calling 
the witness shall re-examine upon the po{nt.s. 
touched upon in the cros.s-cxaminatioii. J£ar~ 
risen v. Southampton, 2 Jur. (N.s.) 435. 

Evidence to be taken orally.] — Where time 
for taking evidence has not expired, but repli- 
cation only applies to some answ'CJ’s of iminy 
defendants, the court wall order one replication 
for all on the terms of its being filed insla nter, 

' but will not allow' affidavits filed and to be filed 
to be used in cross-examination, where. ])arties. 
have elected to take evidence orally. Boyers 
v. Hooper, 2 Drew. 97 ; 2 Eq. Rep. 452 ; 23* 
L. J., Ch. 449 ; 2 W. R. 215. 

Answer used as an Affidavit.] — A notice of 
motion for a decree gave a list of affidavits, 
intended to be read, and that the plaintiff wmuld 
read the defendant’s answ'cr. i'he })laintiff gave.' 
notice of intention to cross-examine the dtkhn- 
dant on the answ'er, but it wms objected before 
the examiner, that the plaintiff had madti the 
defendant his witno.ss, ami the examitier alhnved 
the objection :—Hcl<l, that tho plaintiff was 
entitled to cross-examine the defemlant on his 
answer. Prumfit v. Hart, 9 Jur. (N.s.) 12 ; 7 
L. T. 310 ; 11 R. 53. 

On a motion for a decree the answan* is a,n 
affidavit) and the defendant may he cross- 
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examined on it. WhfMinan v. Wheelton^ 23 . 
Bear, mi ; 3 Jnr. (x.s') 124 ; 5 W. R. 337. | 

Semble, on a motion for an injunction, the j 
plaintiff who has compulsorily obtained an ! 
answer cannot cross-examine the defeiulant on j 
it, unless it is to be used on the defendant’s 
behalf. Ih. I 

Semble, upon motion for injunction, the | 
plaintiff is at liberty to cross-examine a defen- j 
dant upon his answer. Ih. i 

On a iiotitJC of motion for a decree, the ! 
plaintiff had given notice to use the answers ; 
of some of the defendants : — Held, that he 1 
might cross-examine those defendants on their 
answers without prejudice to the right of the i 
other defendants to object to the cross-exami- ' 
nation ])eing used against them. Mheden v. | 
WfjfiJei/. 2(> Beav. 482 ; 28 L. J., Ch. 797. ! 

But held, also, that the plaintifE could not ; 
examine in chief other witnesses not mentioned | 
in his notice of motion for a decree. Ih. | 

The answer of a defendant who was unable j 
to he cross-examined on account of illness was ! 
not allowed to be read as evidence on Ins behalf. I 
Parliev v. M'Kenna, 43 L. J., Ch. S02 ; 30 L. T. | 
■807. 

h. Other Cases. 

Suits pending when Judicature Acts came 
into iForce.] — A motion was made for leave to i 
take evidence in a suit by affidavit. It was 
opposed by the defendants, who were trustees, 
and the court held that they were entitled to 
have the evidence taken viva voce, but reserved 
the costs of the motion. On the cause coining on 
for hearing no witnesses were calle<L ami no 1 
reason was given for insisting upon the evidence 
being taken viva voce : — Held, that the costs of 
the motion must be paid by tlie defendants, the 
trustees, who had perversely, unreasonably and ■ 
unjustly refused to adopt the cheaper and more 
familiar mode of taking evidence. Patter,u>n. v. 
WooUv, 45 L. J., Ch. 274 : 2 Oh. D. 583 ; 34 L. T. 
415 ; 24 W. R. 455. 

- Admissibility.] — If a party on motion before 
a judge uses the affidavit of another person, such 
affidavit is, on any subsequent occasion, admis- 
sible against him who so used it : even on a 
trial, when the person who swore the affidavit is 
present in court and is not called. IhUUuIl v. 
IIuUc, 7 A. ic E. 454 ; 2 N. F. 426 ; 7 L. J., 
:q. B. 18. 

On the trial of an information, by the attorney- 
general, for penalties, the defendant (who had 
been lickl to bail) had subpoenaed the officer 
from the Queen’s Renieinbrancer’s office, to pro- 
duce Ihe affidavit oii which he hatl been held 
to bail, with a view of being able to give it in 
evitience to cross-examine the person who had 
made the affida-vit, if he should be called as a 
witness on the trial. The person who made the 
affiilavit was called as a witness on the trial, 
and, for the purpose of cross-examining him, the 
defendant’s counsel wished to put in the affi- 
davit : — Held, that the officer was bound to 
produce it, and that the defendant had a right 
to make use of it in this way ; but that, if the 
affidavit was made hy another deponent besides 
the witness, and related to other persons besides 
the defendant, the latter would be only entitled 
to use so macli of the affidavit as was sworn by 
the witness and i-elated to the defendant himself. 
Att.-d'.n.. Y. 9 Car. k. P. 189. 

An affidavit to ground a commission of 


banlcruptcy is conclusive evidence against the . 
deponent of the fact of the bankruptcy. Ledbetter 
Y. Soot\ 4 Bing. 623 ; 1 M. P. 507 ; 6 L. J. (O.S.), 

G. P. 147. 

All affidavit filed in couiT on a motion may be 
read in evidence at the sittings, without .proof of 
its heius sworn. Camenm v. Liglitfoot^ 2 W. Bl. 
1190. 

The affidavit of a deceased solicitor, made 
and filed in the course of a chancery suit, may 
be admitted in evidence in conjunction with an 
order of the court made upon a motion in the 
suit shortly afterwards, altliougli it does not 
appear on the face of the order that the affidavit 
was upon the motion. Whulay v. Carlisle^ 17 
Ir. C. L. R. 792. 

As to Title.] — On motion for an issue to- 

tiw the plaintitf’s heirship, affidavits of facts of 
which the defendant, hy his answer, professes to- 
be ignorant, are inadmissible, ^ Laneashire v. 
Laneashire, 9 Beav. 259. 

AVhere a plaintiff moves upon the answer, he 
is not allowed to verify by affidavit any allegation 
I in the bill of a fact connected with his title, 
though such allegation be neither admitted nor 
denied by the answer. Where the bill set forth 
a letter as containing an admission of the [)lain“ 
tiff's title, and which it charged to have been 
I written liy the defendant ; but the defendant, 
who was very old, and nearly blind, stated that 
such a letter might have been, written by some- 
body about him, but that to the best of his. 
recollection and belief he bail never written such 
a letter : — Held, on a motion for production of 
I documents, that the letter, with an affidavit of 
its being in the defendants handwriting, could 
not be admitted as evidence of the plaintiff’s, 
title for the purpose of the motion. Edivarda v. 
Jone.% 1 Ph. 501 ; 13 Sim. 632; 13 L. J., Ch. 
371 ; 8 Jur. 416. 

Where the defence was that the deed of assign- 
ment under which the plaintiff claimed wa.s 
executed after bill filed, and was in trust for 
the assignor against whom the defcndaiit filed a. 
cross-bill : — tield, that tlie assignment could not 
he proveil by affidavit at the hearing under the 
97th General Order. Joly v. Smft^ 9 Ir, Eq. R. 
195. 

In Cases of Lunatics and Infants.] — In cases 
of lunatics and infants, the court will look at all 
the aflidavits, however numerous, and will not 
insist on au undertaking to file no more. Dyc& 
Sombre, Li re, 1 Coop. C. C. 332. 

Sufficiency— By Third Party.]— An affidavit 
by a third party is not sufiicieiit evidence that 
proposed trustees will consent to act. BemblGp 
that such consent may be sufficiently shewn by 
the instruction of counsel or by letter. Parhds: 
Trud; hi re. 1 W. R. 477. 

The affidavit of a person present at the seiixure 
of a vessel, though not the seizer himself, is. 
sufficient to ground a monition, citing the. 
Master in particular, and all others in general,, 
to appear, ke. Evidence of the owner’s claim, 
not tendered in the court below, received by the 
judicial committee on the hearing of the appeal. 
Gu'nuaraens v. Preston, 4 Moore, P. C. 167. 

The only evidence of notice of a settlement 
to a subsequent mortgagee, was an afiidavit by 
E. that he had apprised him thereof : — HekL 
fact of notice sufficiently hi issue to let in 
' this evidence. Stuart v. Feryitmi, Hayes, 452. 
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On Motion for Inquiry as to Damages.] — 

Motion to stny the execution of a writ of In- 
quiiy of daimiges, not supported by the ordinary 
affidavit uj,)on a motion to stay trial, refused 
with costs, lUtJaithnrut v. Tudmau, Turn, k K. 
305. 


X. COSTS OF EVIDENCE. , i 

:i. Of Witnesses.— >SVc ante, cols. 874 et seq. 

2. Of PREP.ViiATION FOR TEIAL. 

In former Stage.] — An injunction obtained by 
a plaintiff having been dissolved with costs on 
motion by the defendant, the plaintiffi gave 
notice to read, on motion for decree, his evidence 
■on the motion to dissolve the injunction. The 
decree, which was made with costs, recited part 
■of tliis evidence: — Held, that the plaintiff was 
entitled to include the charges for this evidence 
in his bill of costs. v. Jqmm, 18 W. E. 

!962. 

A cause and cross-cause being <lismissed with 
costs : — Held, that the costs of evidence, taken 
in the former cause, but used in both, should be 
paid for in the cause in which it was taken. 
Arnndel Corporation v. J[olnte,^\ 4 Beav. 325 ; 5 
Jur. 8S4. 

Abandoned Kotion or Discontinnance of 
Action.] — On an abandoned motion, or on the 
discontinuance of an action, the costs of all 
work in preparing, briefing or otherwise, relating 
to affidavits or ]ilea< lings are allowed ; provided, 
in the opinion of the taxing-master, such work 
has not been jireinatui’cly deme. Ilarrimn v. 
X&vtnrt\ 50 L. J., Oh. 2()4 ; 16 Ch. D. 559 ; 44 
L. T. 331 ; 29^0 E. 393. 

Abstracts of Documents.] — In an action a 
defendant justified under a distress for a fee- 
farm rent, deducing his title so far back as the 
reign of Charles 11. After issue joined the plain- 
tiff discontinued : — Held, that the defendant was 
not entitled to the costs of taking any abstracts 
■or documents relating to his proposed defence. 
Da vis V, Hatton^ 8 D. P. C. 164 ; 4 Jur. 28. 

Evidence to meet Eight denied on Pleadings.] 
— In trover fi»r goods seized under a claim of 
toll, alleged to be flue by reason of landing them 
at a particular wharf, it is open to a defendant 
to set up Ills claim to the toll under the plea of 
not' possessed, and the plaint itf ought, therefoi'e, 
to be prepared with evidence against the claim ; 
and he will be allowed the costs of such evidence, 
though, at the trial, the defendant does not raise 
the question. IVohb \ Tr'ipp^ 1 D. (^N.s.) 589 ; 
<6 Jur. 237. 

Necessary for Conduct of Litigation.]— On 
taxation of costs as l>etween party and party, 
the only costs chai*geable against the iinsuceessf ul 
paity are such as are necessary for the conduct 
■of the litigation. Therefore, in a suit to restrain 
theinfrixigeinent of a patent, in which the defen- 
dant hail set up several cases as anticipations, 
the costs of drawings of exhibits for the purpose 
of affixing to the margin of counsel’s briefs were 
disallowed. Smith v. Buller, 45 L. J., Ch. 09 ; 
L. E. 19 Eq. 473 ; 31 L. T. 873 ; 23 W. E. 332. 

Bhorthand Notes.]— It is a settled rule that 
the costs of shorthand writer’s notes of evi- 
dence will not be allowed on taxation unless 


there is in the order a direction lo tliat effect. 
Such a direction will only be inserted in excep- 
tional cases: tiie notes of the judge, siipplo 
mented by tliose of counsel, Ixa'iig anq)ly sulli- 
cient, if not better, for ;dl oi’dina,ry purposes. 
The general utility of shorthand wrilei's’ notes 
considered. l)c la Warr (7d//7) v. J/Z/av, 19 
Ch. D. SO ; 45 L. T. 421 ; 30 W. E. 35— C. A,^ 

Upon the hearing of an aclion (he principtd 
evidence was given viva voce, and the solitdtors 
on each side agi'eed together that oiic shorthand 
writer should be engaged on behalf of both 
plaintiff and defendant. Shorthand notes were 
according!}’’ taken of the siiecclies of counsel, of 
the evidence and of the judgment of the court. 
An order having been made in favoiii’ of the 
defendant, the plaintiff ap})calcd, and the Court 
of Appeal dismissed the appeal with costs, 
nothing being said about the shoithand •writers’ 
notes. On taxing the defendant’s costs of the 
appeal, the iMaster disallowed the costs of copies 
of the shorthand notes, except those of the judg- 
ment of the vice-chancellor, and further dis- 
allowed the sum ])aid l^y the defendant for short- 
hand writer’s charges. Malius, V.-O., decided 
that the two items in question must bo allowed 
as costs in the cause : — Held, on a]ipeal. that the 
Master was right in disallowing the two items, 
there having been a simple dismissal of the 
appeal with costs, without any special directiems. 
Ashicorth v. Outram, 9 Ch. D, 483 ; 39 L. T. 
441 ; 27 W. E. 98— C.' A. 

The agreement between the solicitoi's was 
merely an aj-rangernent for saving expense, and 
left the case on the same footing as if cacb 
party had employed his own shortiiand wi'itcr. 
Ih. 

A motion to vary the Master’s certithaite by 
allowing costs of supplying co|i)ies of shorthand 
notes to counsel during the }>i’Ogress of trial was 
refused on the ground that special directions 
ought to have been asked for at the trial. Kirk- 
wood V. Wehster, 47 L. J., Ch. 880 ; 9 Ch. I). 239 ; 
26W. E. 812. 

The court declined to give the successful })]ain- 
tiif the costs of the shorthaml writer’s notes of 
the proceedings which had. been taken ]>y each 
side, as the court had not, rctpiired them to bc^ 
produced for its own use. Thorlctfs Cattle Food 
Co. V. Massam, 41 L. T. 543. 

Shorthand writers’ notes cannot ordinarily 
and without consent he allowed. Croom v. 
Gore, 1 H. A N. 14 ; 25 L. J.. Ex. 267 ; 2 Jur. 
(N.S.) 427. 

At an arbitration, which lasted scveiuJ days, 
the successful i)arty bad only one counsoi, and 
employed a shorthand writer to take down tlic 
evidence, and after each ineotiiig a transcript of 
his notes were made, and a copy furnished to 
counsel for his guidance at the snf>s(V|iK‘iit nux't- 
ings Held, that t,he expense <tf the shorthand 
writer, the transcripts, and the coj)ies ought not 
to be allowed, although the expense of a' second 
counsel, or of a ct>f)y of the notes of the evidence, 
if taken by an attorney’s clerk, would have Ixam 
allowed. Ih. 

The court will not include in the costs of an 
action the co.sts of the shorthand writer’s mUt^s 
of evidence unless there has boon an iigreenu'nt. 
between the jiartic.s on the subject. MoAif/t v. 
Lancaster, 51 L. Gh. 705. 

Shorthand notes are not allowed as between 
party and ])arty. Beaufort {Duke') v. Askhurn- 
ham. (Lord\ 13 0. B. 598 ; 22 L. J., G. P 

97 ; 9 Jur. (N.s.) 822 ; 7 L. T. 71(.» ; 1 1 W. E. 267. 
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Oa Eefereace.] — Whore -au action is Buty'Of Taxiag-Master.] — It is the diitj 

referred, the cost of brief copies of the transcript of the taxing-master in a bankruptcy appeal to 
of the shorthand writer's notes of each day’s decide as to the costs of the transcript of a short- 
proceedings in the j-efereiice made for the use of hand writer's notes of the depositions. CocU, 
eonnsel, will not, in the absence of any order En' parte. Poole, Li re, 21 Ch. D. J197, at ]).407. 
and of agi’ocinent iictAveeu the }>arties, be allowed — C. A. 

on taxation, Wellax. 2riieli((m (h.u< Light (\k, Judgment as in case of a nonsuit having been 
4S L. J.. Ex. 75 ; 4. Ex, 11. 1 ; HO L. T, 067 ; 27 signed in an action for a malicious prosecution, 
W. Ih 1 12. the iM aster allowed three copies of tlie shorthand 

Shorthand writer s notes on a reference are as writer’s notes of the evidence oii the trial of the 
a general rule [)i-o[)erly disallowed (m taxation, prosecution, considering himself bound by the 
Autiithreptic Stcaoi JJoilcr Co., In re. 50 Xj. T, certificate of coimsel that tliej’' were necessary : 
6H2. ' —Held, that the Master was wrong in consider- 

ing himself bound by the certificate, and was 

For Personal Use of Solioitor,] — In directed to review his taxation, in order that he 

party and partv costs a solicitor is not entitled might exercise his discretion as to the proimi^y 
to charge for a copy of tlie transcript of short- allowance Jlag v. Iw M. * 

hnru! writi'r’s notes for on leoei line’s in an arbi- 730 ; 1 D. & L. OJi ; 13L. J., Ex. 234 ; bJui. oo3. 


pussessioii of the transcript, even though lie Appeal.] Appeal. 

aiipears as advocate and makes use of a type- ^ . , , m -j rp-, 

V,'iter copy for his own greater convenience. Copies made by Typewriter.]-lhe allowance 
CUn-kc Co.. infra. f ^ p*’ manuscript cojnes of tlocuments 

■ ■ a}>piy to carbon copies produced by a. 

typewriter. Latimer, Clarlte J)' lb.. Ex j}artc\ 

In what Cases allowed.] — The court gy j ^ q (j26 ; 65 L. T. 552 — 0. A. 

all(,>wed the .respondents the costs of copies of a 

shorthand w, liter's notes of evidence taken before Specimens.] — In an action for an injury to a 

tiie registrar, on the ground that they had been watercourse by the deposit of noxious raatcria.lSv 
served by the appellant with notice that pch the Master disallowed costs incurred by the plain- 
notes would be read. Ilarri.i, Ex parte, Ward, tifl; in obtaining specimens of earths and plants. 
In re, 30 W. 11. 561— C. A. from the lands, for the purpose of aiiaiysation 

AVhere the court has used the shorthand production at the trial: — Held, that such 
"vriters notes of evidence taken in the court disallowance was right. Lamh v. Simpmn, 4. 
below, the costs will be allowed. Smith v. Ex. 85 ; IS L. J., Ex. 377. 

Chadwieli, 51 L. J., Ch. 621 ; 20 Ch. D. 81— 

O.A. Plans.] — Costs of preparing plans for ihe- 

‘Where shorthand notes of evidence are cssen- better elucidating of the case before the court 
tial to the proper hearing of the case, the costs and jury, may be allowed, at the discretion of 
of such notes will be allowed. Lee. Cunserra.ncy the Master. Pilgrim v. Southamgdon and Ear- 

JJoard V. Button, 12 Ch. D. 383 ; 41 L. T. 481 — chert e r B.i}., 8 C. Ik 25. 

•C..A.'.' 

It is competent to this court to make an order Searches for Evidence.] — On the trial of a? 
for the allowance, on taxation between party and i replevin, in which the defendants made cogni- 
party, of the expense of the shorthaiul notes of i sance as collectors of Crown rent, much old docu- 
the evidence given at the trial, as part of the | mentary evidence was given by them, and theyr 
costs of a rule "for a new trial on the ground that j obtained a verdict ; but a new trial was granted 
the verdict was against the weight of evidence, i on the ground that one of those documents had; 
in a case where, from the nature and extent of j been itnjiroperly received in evidence. A fi’csk 
the evidence, it is manifest that the matter could notice of trial, without any alteration, in the 
not have been propeily disposed of without their pleadings, was then given, subseiiuently to which 
aid. Watron v. (r. IE. Itg., 50 ‘L. J., Q. B. 3<,>2 ; the plaintiff discoiitinned : — Held, that the Master 
6 Q. B. D. 163 ; 21) W. E. 427. had lightly allov'ed the defendants the costs of a 

The court allowed the costs of copies of the searclunade by an ofheer of the Crown in one of 
transcript of the shorthand writer’s note.s of the its oihees for all the documentary evidence used, 
judgment below, furnished to the defendants’ except that portion, for the reception of Vvdiich 
two original counsel. Wegmann v. Corcoran, the new trial had been granted ; and also of the. 
41 L. T. 792. briefs used at the trial. JDunlcl v. Wilkin, 8 Ex. 

^Shorthand writer’s notes of tlie cross-exaniina- 15 (; ; 22 L. J., Ex. 73. 

lion of witnesses in court allowed, but costs of in an action involving the title to a manor, 

his notes of the judgment disallowed, on a taxa- an antiquarian’s charges for researches for and 
tion between party ami party. Clark v. Jfalpar, translations of ancient records and documents at 
31 .Beav. 554 ; 1 E. II. 221 ; 32 L. J., Ch, 313; the Eccord Office and elsewhere (which were 
1) Jur. (E’.3.) 612; 7 L. T. 650 ; 11 W. E. known to exist), were allowed. Beaufort {Eu he) 
251. V. AMurnham iLordf 13 C. B. (N.S.) 508 ; 32 

L. J., C. P. 07 ; 9 Jur. (K.S.) 822 ; 7 L. T. 710 ; 

l^umber of Copies.] — A defendant in an 11 W. E. 267. 

action upmi a policy of insurance, obtained a 

rule for a new trial on the payment of the costs ^ Antiquary.]— In a suit in aqmtj, raising 

of and occasioned by the former trial. The the question of title to a chapel, the defendant 
Master allowed only one copy of the shorthand employed an antiquary to search after, translate, 
notes of the evidence, though he allowed three and report upon various ancient records, and the 

counsel: .Held, a proper exercise of discretion, judgment of the court turned, in a great niea- 

Stmrart Y. Steele, T) Hcott (N.R.) 517 ; 4 Man. <2 H. sure, upon the evidence so collected. The hill 

having been dismissed with costs, the antiquary’s 


1115 


1116 


EVIDENCE— 

fees and expenses amounted to 334?;, in respect 
of which the Master allowed 220?. ; also, of two 
suras of 20?, Tm'. and 221. for journeys and reports 
to two other expert r. The plaiiitifi objected, on 
the ground that the evidence was procured only 
for the ijurpose of informing the mind of the 
•defendant as to the best mode of framing his 
caHc, that the defendant had no prior knowledge 
of the existence of many of the documents, ami 
that he had refused to make the antiquary him- 
self a witness in the cause : — Held, that the costs 
in (question had been necessarily and properl}" 
incurred by the defendant, and rightly allowed 
by the Master. Clin rf on v. Freiven.^ 36 Ij. J., Ch. 
660 ; 10 L. T. 171 ; 15 Mh E. 559. 

Held, also, that the travelling expenses of two 
eminent architects, who had made affidavits in 
the cause, were rightly allowed. Ih, 

Notice to Admit — Want of.] — A party to a 
cause, proposing to ndducc in evidence at the 
trial any •written or pi-inted document, ought to 
serve a notice to inspect and admit the same, 
although the document is not in his possession, 
or even in a place inaccessible to him ; and in 
the event of his neglecting to do so, he will not 
be allowed the costs of proving it. llnttrr v. Chit])- 
man, 8 M. k W. HS8 ; 1 1). (N.S.) 118 ; 11 L. J., 
Ex. 178 ; 5 Jur. 610. 

A party proposing to adduce documentary evi- 
dence at a trial is bound, in every case, to give a 
notice to admit, even although the genuineness 
■of the document is ])Ut in issue hy the pleadings, 
Spencen v. Baroiiijh, 9 M. k W. 425 ; 11 L. J., 
Ex. 378 ; 6 Jur. 154. 

He is equally bound to serve this notice, not- 
withstanding an intimation from the opposite 
side that no sncli admission -^voiild be made, and 
that the document proposed to ho adduced was a 
forgery. Ih. 

The expenses of a witness at nisi prius to trans- 
late and explain ancient records of a public 
nature, and to watch and explain the records 
produced by the opposite party, and the ex])ense 
of searching for and obtaining copies and trans- 
lations of such recoids to be- used in evidence, 
will be allowed on taxation between party and 
party, thongh the opposite party has not been 
called ui)on to admit them. Bastard v. Smith, 10 
A. & E. 213 ; 2 P. c'v D. 453 ; 8 L. J., Q. B. 242. 

The costs of the attendance of an officer of the 
€ourt of Chancery, to produce affidavits tiled 
there, for the pin‘})ORe of issuing them at a trial to 
■check the testiujony of tlic same deponents at 
nisi prius, will he allowed on taxation between 
party and party, though the opposite party has 
not been called on to admit them. J h. 

Eefusal to Admit.] — A party refused to 

admit the handwriting of a third 'person to a 
document. The judge made the usual order for 
the costs of pi-oving it at the trial : the hand- 
writing of the document was proved, but the docu- 
ment itself was one wdiich Tvas not receivable in 
evidence. The judge at nisi prius wmld not 
certify for the costs of proving it, Phillips v. 
Ilarvis, Car. k M. 492. 

Where the counsel of the party refasing, 
admitted the documents, in consequence of which 
no proof was given, and the judge did not certify : 
— Held, that the Master was right in refusing to 
allow the costs of the Tvitnesses subpoenaed to 
prove such documents. Frmnan v. Rosher, 18 
IJ. J., Q.B. 105; 13 Jur. 427. 

' The plaintiffs attorney, in possession of a pro- 
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bate essential to the defendant’s case, having 
given an oral, but having refused to give a 
written undertaking to produce it at the trial, 
the defendant’s attorney warned him tb;it an 
exemplification of the will must be procured at 
a heavy expense. The probate was produced at 
the trial on the plaintiffs pa.rt : — Held, that the 
defendant, who obtained the Y(a'<{ict. was entitled 
only to the expense of an ordinary copy of the 
will, and of a summons to call on the plaintiff to 
admit it. Gold stone v. Toveij, 8 Hcott, 562 ; t> 
Bing. (IN-.C.) 274. 

In an action for running dowra a ship, tried at 
Newcastle, the plaintiff’ having got a verdict, the 
Master refused to alloTv him the expense of jirov- 
ing the registers and transfers. Ac., of the ship, 
upon the ground that reasonalJo notice had not 
been given to defendant to allow copies to he 
given in evidence. The commission day "was on 
4th March ; notice of trial had been given, on 21 st 
February, and the notice to admit thedoemnents 
was not served till Saturday, 28th Febiaiary, on 
the London agent. He, however, refused to 
admit the copies, and another ap})licati()n was 
made on Monday following, ami the copies were 
produced to him ; but he again refused, and a , 
summons was then taken ont, rcturiiable next 
day, but not attended. On tlie previous- evening 
the agent sent off the briefs. The court ordered 
the Master to revieTv the ta.vatiou. Ttpin, v. 
Billinffsleij, 3 1). B. C. 810. 

On plaintiff ])aying defendant the expenses 
of examining a jiidgmeiit and other documents 
abroad, an order was made for defendant to pay 
the expenses of proving them at the tj’ial (sucli 
proof ))eing satisfactory to the judge, a, ml so 
certiffed by him), whatever might be the result 
of the case, if after such examination <lefcndant 
did not admit them. Smith y. Bird pi D. B. C.641. 

What to be Admitted.] — A notice to a<lmit 
documents called on the defendaiit to admit the 
authority by whicli the documents wore written : 
— Held, tliat the party called on to make the 
admissions liad a right to reject the whole, and. 
having done so, and a verdict having been 
obtained by the defendant, the plain I iff. who 
proved these documents at the trial, had no right 
to the costs of such proof under the 15 k 16 Yict. 
c. 76, s. 117. 0,rford, Woreester. and Ifo/rer- 
hamptoii By. y. Send a in ore, 1 H, ck N. 666. 

Each admission sought is to be treated as a 
separate part of the notice. Ih. 

Costs of Yoiuminous Notice.] — Tn an action 
by a carrier against a raiUvay company, to recover 
back exorbitant and ime(|iial charges matle inpon 
him for the conveyance of goods on their line, a 
verdict being found against the com])any, th(i 
Master, on taxation, disallowed a cliarge of 
566/. 17s. 4d. for a voluminous notice to admit, 
setting forth descriptions of upwards of 2 1, Out) 
tickets and rccei})ts fur goods cai’ried ])y flu* 
company for the carrier, and moneys ])a‘id on 
account, and in respect of which the overchaigx^s 
arose : — Hold, that the Master had oxer(*!s<>d a 
sound discretion in so doing, the -notiixn thcuigh 
apparently in strict compliance wit In, being -vir- 
tually in fi'and of, the rule of court. Bdieards 
V. G. IF. Ry., 12 C. B. 419. 

Affidavits. ] — The costs of documentary c violence 
not read, nor entered as read, were <Hsallowe(L 
Stnart v. Green all, M'Glel. 705 ; 13 Brice, 755. 

Where a motion for an injunction ha,<l been 
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refused, witli costs, on the ground of want- of 
paities, the defendant is not to he entitled to 
the costs of athdriTits which have been tiled by 
him, blit not used on the motion. Camille v. 
DunafiK II Jur. (x.s.) 20 ; 11 L. T. 584 ; 13 W. R. 
358. 

The costs of atiidavits, used to qualify the 
answer of a defendant, so as to excuse him from 
the production of documents, must be paid for 
by the defendant. Smith y. hlits.slo^ 4 Beav. 
417 ; 5 Jur, 1053. 

The, coshs of an aftidavit, filed in support of a 
motion, but not entered in the order as read, will 
not be allowed on taxation, even as between solici- 
tor and (dient, Stcphen.sx. ypirhovouijh (Xu/y/), 
11 Beav. 403 ; 17 L. J., Ch. 332 : 12 Jur. 319. ' 

Costs ma,y bo allowed for atiidavits used in 
Teforence to the common injunction. Small v. 
AttinmL 1 Y. cS: Coll. 53 ; 4 L. J., Ex. Eq. 1. 

tVlien a petition is dismissed with costs, the 
court will not limit the payment of costs merely 
as to the atiidavits that were J‘cad on the hearing 
of the jjctition, for in general all atiidavits filed 
arc entered as read. Lueas, Em 2 >artt\ Oldham, 
In 3 T)eac. & C. 00)4 ; 1 Mont. «.Nc Ayr. 405. 

riahitiil’s fill Jig uimeeessary alfidavits ordered 
to })av tlie defendants' costs occasioned thereby. 
Att.-Orn. V, IlaJifam, 18 Mb R. 37. 

Taking Unnecessary Copies.] — The appel- 
lants fi‘om an order on a claim in a winding-up 
gave notice to read a mass of atiidavits made in 
the AYinding-np but not used on the hearing below. 
The respondent objected to their being admitted, 
but took copies. The Court of xippeal confined, 
the argument in the first iiistajice to a question 
not atfected by these afiidaAuts, and being against 
the appellants on that question, dismissed the 
•appeal with costs, so that the (]iiestion as to the 
admissibility of the affidavits was not decided. 
Tlie respondent applied to have the affidavits 
entered in the order, as otherwise ho would not 
be able to get the costs of liaving taken copies ; 
— Held, that the application could not he granted, 
and that the res].) on dent ought not to have taken 
copies unless and until the court held tlie 
evidence admissible, in tvhicli case it would have 
given him time to enable him to meet it. IJramp- 
ton and' Loja/foian IS/., In rc, Slund,^ Claim. 
44 L. J., Ch. 670 ;• L. R. lU Ch. 180 ; 33 L. T. 5 j 
23 W. R. 813. 

Irrelevant or Scandalous, 1 — See ante. col. 

,1093... ■■ ■'- 

Interrogatories.] — Action for w'ork and labour. 
Pleas, the general issue and payment. The ' 
vmrdict being for the plaintiff on the first, and' 
for the defendant on the second issue, the Master 
rightly disallowed the costs of cross-examhung 
upon interrogatories a witness whose examination 
in chief pi'oved ilie lii’st issue, and wiiose cross- 
examination tvas material only in reducing the 
•daiuages on that issue, but did not affect the 
sticoiul issite. Oraratt v. Ait wood. 1 B. C. G. 
27 ; 21 L. J., Q. B. 215. 

Costs of preparing interrogatories, which were 
not used, owing to admissions heing put in, 
allowed ns between party and party. Davies y. 
Marshall. 1 Dr. A 8.m. 564 ; 7 Jur. (N.S.) G60 ; 
'£) Mb R. 756. 

8o nuu‘l.i of a bill for an accoimt against 
trustees, and to Imve sums claimed by them dis- 
allowed, as charged fraud, was dismissed with 
costs, ojid accounts tvej'c directed. The Master, 
in taxing the defendant's costs, had refused to 


allow to the plaintiff any costs whatever in 
respect of the interrogatories, anstver, or produc- 
tion of documents, considering that all these 
items were unnecessary upon a mere bill for an 
account : — Held, that the Master was not justified 
in disaUowiiig these items without distinguishing 
those portions which related to the part of the bill 
which had not been dismissed, and as to which his 
certificate was sent back for review. Hem in p v. 
Leif child , 8 W. R.352. Affirmed, 0 Mb R. 174, 

Depositions.] — MTiere the Master reported 
passages in depositions taken for the defendants to 
be scandalous, but made no report as to the frame 
of the interrogatories : — Held, that they were 
not liable to the costs of the reference. Gude v. 
Mumford, 2 Y. & Coll. 445 ; 1 Jur. 577. 

But where the attorney for the defendant 
made such statements in his examinatiori, the 
court ordered him to pay the costs of expunging 
them, and would only visit the examiner in an 
e.xtreme case. Ih. 

Expense of Production of Deponent .] — See 
ante, col. 1103. 

J.B. 


EXCHANGE OF ESTATES. 

See ESTATE. 


EXCHEQUER BILLS AND 
BONDS. 

See NEGOTIABLE INSTRUMENTS. 


EXCISE. 

Sec REVENUE. 


EXECUTION. 

A. Issue. 

1. Generally 

2. On Rule or Order of Su])erlor Courts 1121. 

3. On Judfjment of Inferior Courts 1123. 

B. Several Merits on Same Judgment, 1124. 

C. Several Merits on Several Judgments: 

Priority of Executions, 1125. 

D. Fieri Facias. 

1. The Writ itself 1128, 

2. lime of Operation^ 1131. 

3. LiaMlify of Execution Credit oi\lV62. 

4. Seiz'ure and Sale hy Sheriff 1133, 

5. Wlait Property Scizuhlc. 

a. Fixtures and Machinery, 1137. 

b. Real Property and Chattels Real, 1138. 
0 . Money and Securities for Money, 11 41. 

d. Goods. 

i. Of Debtor, 1143. 
ii. Of other Persons, 1144. 

e. Partnership Property, 1149. 

/, Growing Crops, 1149. 

y. Effect of Banki’uptcy, 1150. 

6. Landlordh Claim for Rent 1151, 

7. Husbandry Provisions^ 1158. 
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E. Eleg-it. Yariation of Forms. J — Tlie true intcrprolatioii 

1 n?;(i of, the wortls, Ord. XEll. r. 14-, ottiio [tiiles of 

* n-n 1883, ‘‘ The forms used in Appendix il. shall be 

«. \\ rit find lCrgiifti*at{ 0 }iyliDJ. followed, with such variations as (di’cnmstaiKHjs. 

3. Pmpevty PtVteuihMe^W^i^. may require” — is, tiiat the forms in x\]q)taidix H. 

4. P(i,sitio)i of Kn^ciitio}i Creditor, can only be varied foi* the purpos(‘ of making- 

a. Generally, 11G2. them to be in aeeonlaiiee with the tei'insof the 

h. Account, 1165. judgmefit or order. J*oforrll v. ('oal'r.ryl L. J,, 

e. Determination of Tenancy byElegit. Oh. 10 1 ; 57 L. T. 742 ; 3t> \V. U. t>r> — 1). A. 

11B7. 

r>. Dmlurne of Writ, 1167. of.]— A iictilimi fir tlui wiiidiii.u’-iiji uf a 

company was presented at one o <‘Joek in tins 
E. Weit oe .Possession, 11G8. day. A\ four o’clock in the same (lay exeeutiim 

,.,,..0 was levied on part of the company's ])iTU)ei'ty in 

G. L.EVAIII hACiAS BY THE Cbown, 1 1G<. . pursuance of a writ issued before the time when 

II. SequestkATION. fhe petition was presented: — -.Held, that the 

,, execution was void. Lon(h))i and Deron Pi^^euit 

1. (reneralfy, llhJ, j2 Eip 190 ; 

2. The ]f rip 1170. ^ 24 L. T. G50 ; 19 W. K. 943. 

3. Mliat Perwm and Property Ziaijle. Judgment for 20/. having been recovered and 

a. What Persons, 1173. signed" agaiusi the defendant, a man of known 

h. What Property, 1174. and undoubted wealth, the costs were taxed at 

e. Priorities, 1178. 72/., and on the allocatur being givtm for that 

4. Powers and Liabilities of Sequestrator,, sum about one o'clock in the day, the attorney A 

1179. clerk, who rc}>re.sented the defendant at tlie 

5. 7)/Vyr;;f>/iVr— ^ uECCLESIASTICAI. Law. tii.'catioii, iiskoil the attorney’s olerk alieiuliii,t;' 

/• 7 / 4 . 11 CO ibi* the plaintiff to uTani lime unt il a ret nrn ofc 

0. other Matten reUUmj to, 1 lb2. 

I. C,HAEG 1 NG- Stocks, Funds, and Bhakes. refused to do, and he at once issued execution^ 

1 . Jnrmrnmi to Charqe. 1183. f’"’’ W ‘1 r fhf" 

^ .* ... 7 . noon. A Master matte an order setting aside the 

2. b hat ai^e Com pa )ues Judy merit proceedings thereiinde]', with eosts^ 

.■let, 1838, 1 & 2 \ ict. c. lit), 1184. ground tliat the execution had been 

3. Order Chary iri(j,,llS7r. issued witli unreasonable haste: — Held, that 

4. Pcricwiuy or Rcseiruliny fl/v/t??*, 11 93. such order was wrong, as the plaiiititl; liad a 

r> Operation and Effect of 1195. right to issue execution insta, Titer, not Ix'ing 

6. Otlu;- Matters. llilS. " ’ '''’r- ""4’“’ 

other indulgence ot a more reasonable kuKi: 

J. EQUi'J^-'^iibE Execution. having been craved. Smith v. Smith, 13 D. J.., 

1. Geiwralhp 1199. ^ ’ L- D. 9 Kx 121 ; 30 L. 1.429. ^ 

7 .. .. /' 7 -,*> j- r 7 Held, also, tliat a paity who has signed 

2. Lmit oi Onejmr , aider iwlttmout is ontitlu.! to iWuo oxecuHon witliout 

ineiih- M'L lh.l8, I k 2 V.ct c. IIU, 120... ^ 

3. 1] hat Property Liable^and what rad, l'J%, Bemble, he is cn'irlei.L to issue exeentiop! 

4. Sale or Foreclosur'e, 1210. immediately, and is not hound to wait a mason- 

^ 5, Appointment of Jleeeirer, \2l\. able time. Ih, 

C. Oonirol oflleceieer hy Court, 121.".. (iqemliiiil in a chanenry suit- lia<l, ijt 

-7 Tiit* 4 /n 7 4 - T> • 1 .- 11 « imrsuance ot an order ot the coui't, given. 

/. J^lfeefidOrdirforEoeeu-er 12g. ^ figment in an aotinu at la^^■ counnanml against 

8. Ca^-es hejoi'e Judy ments Act, 1838, H18. Py ])laiiitiif "to be dealt witli as tlic- 

K. Discoveky IN Aid OP Execution, 1219. should direct,” the court, nndei’ the 

circumstances, gave the plaint itf lea,ve to i.ssrie 

L. AiiEEST OF THE Peeson—iS'cc ATTACHMENT execution bcforc the hearing of the cause, on hks- 

—Contempt of Court— Debtors Act undertaking to pay tlie proceeds into' court. 
— Sheriff. /lod/ier y. ilraJiam, 1 Ch. D. 9; 33 1.^.1’. 711 

M. Stay AND Setting Aside Execution. i 

Where a verdict is taken tor a piainldl in an 

1. Slay, 1220. action subiect to a rofei-en(,ic of; the cause, and’ 

2. On what Grounds Set Aside, 1220. all matters in difference liy order of nisi prins^ 

3. Co/tditionnfo Settiny Anide, 1222. and an award is made directing tlie verdict in 

the action to stand for t tie iilaintiil for a certain 
A. Expenses op Execution, 12ib. sum, and tinding another sum to lie due to tlie 

defendant in resjieet of I he matters in difference, 
A ISSUE OF EXECUTION the ]>laintiff is entitled to sign judgment for the: 

^ ^ ^ ’ sum awarded to him in the action in foiirteeiii 

1. CtENEually. (lays after the making the. award, (f Poole v. 

See E. S. C. Ord. XLII. ft tf" ' '*•’ ”• ' '* 

(N.S.) 361 ; 5 \¥. 11. 2.76. 

Debtor’s Interest] — A judgment creditor can Service of a decree or an order dimeting 
only by execution take such property of his payment of money oi' costs is not retpiisile as k 
debtor as the <lebior could deal with properly preliminary to issaiing a writ of ti. fa. Land 

and without violation of the rights of other CiyM (h,\>f Irehrialx, JAannoij (Jjml), Munster, 

jiersoiis. PadeleyY. Consolidated Bank, 51 Ex parte, 39 L. J., Ch. 477 L il 5 Ch 32.3; 

Ch. 4G8 ; 38 Ch. 1). 238 ; 59 L. T. 419 ; 3G W. E. 22 L. T. 394 ; 18 W. E. 31Ki. 

745 — C. A. I To issue execution on the same day on, which 
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<! 0 .sts fire taxed is an abuse of the procedure of 
the courr* and the costs of such an execution 
ivill be ordered to be returned. Cnuclishanli y. 
S L. T. 439. 

^ On J udgment , more than a Year old. ]— A writ 
of execution issued on a jinlcrment more than a 
Tear olti, ivilhont a scire facias, was not Yoid, 
but Toidalde onlv. ]ihinrhrnati Burt. 4 (}. B. 
■737 ; 3 a. A D. G13 ; 1 2 L. J., Q. B. 291 ; 7 jur. 575. 

... More, than Six Years old.] — Leave -will not 
be given, in the absence of spocird cireiimstances, 
to issue execution on a judgment more than six 
yeai’s old, without notice to the party liable. 
XatUnud Banli v. (htllen. [18941 2 Ir. B. 683 — 

Yor Balance after previous Execution.]— 
Where, in an action in the Exebeyuer Division 
to recover a sum of money admitrcfl to have 
been received hy the defendant as trustee, ami 
;! to which the plaintiff was entitled, the plaintiff 

had obtained linal judgment and issued execu- 
tion : — Held, that the court had no jurisdiction 
to make an order directing the defendant to pay 
in four days the balance of the amount of the 
judgment unrealised bv the execution. Drewett 
V. Bdwarth. 37 L. T. 622 ; 26 W. B. 122— C. A. 

Changing Solicitor, j— A plaintiff may sue out 
execution by a different attorney from the 
attorney in the cause, without obtaining an 
order for changing the attorney. Tipiniui v. 
Johnmn, 2 Bos. & P. 357. 

On Death or Change of Parties.] — When a 
change had taken place by death in the parties 
entitled to execution on a judgment, the execu- 
tors of the party who obtained the judgment 
/^obtained leave to issue e.xecution on an ex parte 
ap[)lication. fiercer v. Lawrence. 26 W. B. 506. 

Where a defendant died between eleven and 
it-welve o’clock in the morning, and a ti. fa. ivas 
sue<l out against his goods between two and 
.three in the afternoon of the same day, the court 
set aside the execution as irregular. Chick v. 
Smith, S D. P. C. 337 : 4 Jur. 86. 

When improperly issued. j—S., as solicitor for 
a shareholder, })resented a petition for the 
■winding-up of a company, wdiich was dismissed 
with costs. K., the soli'eitor of the company, 
made a demantl for these c<')sts upon S., who had 
received a checpie for tiie amount, but through a 
misuuderstanding between the solicitors as to 
the authority to receive the costs, payment was 
not made until after a writ of lieri facias had 
bc^en issued and executed for the amount. On a 
motion by S.'s client to set aside the writ, as 
.issued contrary to good faith : ol* in the alterna- 
tive that K. iriight be ordered to j)ay the costs of 
Ihe execution and of the motion. The court 
refused to sot. the writ aside, but, considering 
that it ought not to have been issued, ordered K. 
do ])aY the costs of the executicai and motion. 
(hncmonwealth Land. JfiuUdnaj. Entate a/nd 
Auction Co., In re JloIIim/f on. E,r parte, 43 L. 3.. 
‘Oh. 99 ; 29 L. T. 502 ; 22 W. B. 106. 

2. On Bitl'e or Oud'er of Superior Court. 

Ou Eule of Superior Courts — Judgments Act, 
.1838, 1 & 2 Yict. c. 110, s. 18.] — An order of the 
Court of Chancery, rerpiiring the defendants i'li a 
suit to pay a certain sum into the bank, with the 
})rivity of tlie acccaiiitant-general, to the credit 
nf the cause, is 'not an order which has the effect 


of a judgment within 1 &: 2 Yict. c. 110, s. IS. 

(Mhs V. Pike. 8 M. & W. 223 ; D D. P. C. 131 ; 

10 L. J„ Ex. 308. 

Where an order for payment of a sum of 
money is made against several persons, process 
can be issued separately against one of them, 
though the order is not in terms joint and 
several. Land Credit Co. of Irelaud> v. Per mop 
(^Lord), Mtonder, E>c 39 L. J., Oh. 477 : 

L. E. 5 Ch. 323 ; 22 L. T. 394 ; 18 W. R. 393. 

A judge’s order for payment of money, 
obtained ex parte, cannot be made the founda- 
tion of an execution. lUckards v. Patterson, 

1 B. (N.S.) 52 ; 8 M. & W. 313 ; 10 L. J., Ex. 

272 ; 5 Jur. 894. 

The rule wdieii granted is a rule nisi only ; and 
the court refused to make such rule absolute 
without personal service, -where it appeared that 
such service might be effected. B 7 ?aoood v. Iloult, 

3 B. & L. 85 ; i4 M. & W. 197 ; 15 L. J., Ex. 10. 

A judge at the assizes made an order to post- 
pone a cause to the next assizes, the defendant 
forthwith to pay to the plaintiff costs of the day, 
to be taxed. This order was afterwards made a 
rule of court, lieforc which, however, the action t 

having abated by the defendant’s death, the court 
refused to order the costs to be taxed, with a 
view to the plaintiff’s issuing execution. Ilill v. 

Brown, 16 M. A W. 696 ; 11 Jur. 290. 

Whei-e a party has obtained a rule absolute for 
costs of the day, and has procured the costs to be ; 

taxed, and the allocatur to be indorsed on the 
rule, he may issue execution for the amount of 
those costs, Vithout any fresh rule specifying in ^ 

distinct terms what their amount is. Ilodpson 
V. Patterson, 5 Scott (N.R.) 76 ; 4 Man. A G . 333 ; 

2 B. (N.S.) 129 ; 11 L. J., C. P. 289. 

A conditional order to pay money is not an order 
ui)on which execution can issue. Gihljs v. FLiqkt, , 

13 C. B. 803 ; 22 L. J., C. P. 256 ; 17 Jur. 1034. 

A writ of execution cannot issue out of a court 
of common law upon a decree or an order of a 
court of eqnitv. Stanford, In re. 4 Scott (N.R.) 

23 : 1 B. (N.S.) 183 ; 3 Man, A G.‘407 ; 11 L. J., 

C. P. 49 ; 6 Jur. 38. S. P., GiUs v. Pike. 9 

M. A W, 351 ; 1 B. (N.S.) 409 ; 6 Jur. 465. 

Effect of Statute.]— By 1 A 2 Viet. c. 110, 

s. IS, rules of court are not made equivalent to 
judgments, except so far as concerns the i-emedy 
for the recovery of the moneys payable by virtue 
of them. Farmer v. Motti'aui. 1 D. A L. 781 ; 

6 Man. A G. 684 ; 7 Scott (N.R.) 408 ; 13 L. J., 

C. P. 10 ; 7 Jur. 994. 

A judge’s order under 6 A 7 Viet. c. 73, s. 43, 
ordering judgment to be entered up for the 
amount found by the master’s allocatur to be 
due 011 au attorney’s bill of costs, has the same 
force as a rule of court for the payment of money 
under the i A 2 Viet. c. 110, s. 18, and no action, 
therefore, need be brought on such order, and if 
brought the costs of the writ, declaration, and 
ajipearance will not be allowed. (Irifiths v. 
irut/7ics. 16 M. A W. 809 ; 16 L. J., Ex. 176 ; 11 
Jur. 313. 

Obtaining Leave.] — ^A party, to wTiom a 

sum of money has been made payable by a rule 

of court, is entitled to sue out execution for the 

amount, without any leave obtained from the 

court for that purpose. v. She field, 7 ! 

B. P. C. 793; 3 Jur. 1002. ; 

In cases in which a rule of court for the pay- 
ment of money has the effect of a jud^nent, 
under 1 A 2 Viet. c. 110, s. 18, a rule nisi, call- i 

36 ] 
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ing upon the parties , to shew cause why . the 
amount should not he paid is unnecessary. JOne 
d. irnvpimn. I{(impson.,-i C. B* 745 ; 5 1), & L, 
4-84; 17 L. J„ C. P. 147. 

Where an a])}»lication to a judge to sot aside 
an execution is ordered to be referred to the 
master, tlie costs of the I’eftrcnce to be in his 
discretion, and if the judge’s order has been 
made a rule of court, it is not necessary to a})ply 
to tVie court for leave to issue execution on the 
masler's allocatur as to such costs. v. 

IIolcomh\ 4 Mail. «S: G. 13G ; 11 L. J.v G. P. 190. 

When Eule is more than a Year old.] — 

Where a rule for payment of money is more than 
a year and a day old, it is not necessary to sue 
out a scii*e facias, or to obtain the leave of the 
court, before issuiinr execution upon it. Spoo/tf^r 
V. Pr()/ne, 5 13. & L.'lUO : 11 Q. B. 13(> ; 17 L. J., 
Q. 13.68 ; 12 Jur. 282. 

Attachment of Debtor’s Person — Eights of 
Creditor.] — On an attachment for nonpayinoiit 
of a sum of mone.y under a decree of a court of 
equity, the defendant was taken into custody by 
the shcT’iff : — Iidd,that the phiintrJl; had not lost 
his right to proceed under llie decree against Iho 
defendant's property. Po?)prtft v. 3 Sm. eSc G. 
1G8 ; 24 L. J., Clu 471 ; 1 Jur. (n.S.) 585 ; 3 
Eq. K. G32 ; 3 W. 11. 406. 

The seizure of the person of the debtor for con- 
tempt of court, is not, under 1 2 Viet. c. 110, 

s. 18, a release of the debts against the debtor’s 
property. Ib. 

3. Ok Judgment op Inferioe Court, 

BY Removal. 

Eemoval from Inferior Court — 19 Geo. 3, c. 70.] 

— In term time a rule should he obtained to 
remove the record of a judgment in au inferior 
court ui'itler 11) Geo. 3jC. 70. Sm-Uhen‘x. Tumier, 
1 W. W. H. 84. 

10 Geo. 3, c. 70, s. 6, applies only to causes 
removed fi'om an inferior court before jiidgnieiit. 
Longdan v. CrootSyl Scott, 377, S. 0, nom. 
Cnwlicfiw 7 D. P. G. 413 ; 5 Bing. (N.C.) 

410: 3 Jur. 317. 

The court will remove a judgment from an 
inferior court, in order to issue execution tliereon, 
though part of the debt has been levied by pro- 
cess from the inferior court. Juiowln- v, Lipteh, 
4 Tjt. 477. 

Semble, that iO Geo. 3, c. 70, s. 4, does not 
apply to jiulgmeiits obtained by defendants. 
Batten V. iSquireft. 4 D. P. C. 53. 

Where the original judgment in an inferior 
court has been destroyed by fire, the court will 
allow execution to be issued under a verified copy 
of the judmnent. CliccseirrlrfM v. Franb.s-^ 6 
D. P. C. 471. 

Tiie removal of a judgment in an inferior 
court, under 1 A 2 Viet. c. 110, s. 22, into the 
Court of Queen's Bench, is for the purpose of 
execution only, and the court will not set aside 
the judgment for irregularity in the service of the 
process, or because the action was prematurely 
commenced. Smo/ix.De Witts(Co'Uu€), 4 Jar. 1)89. 

Eemoval from County Court.]— The judgment 
of a county court, constituted under 9 & 10 Viet, 
c. 95, is not removable into a superior court for 
the purpose of execution, either under 19 Geo. 3, 
c. 70, s. 4, or 1 & 2 Yict. c. 110, s. 22. Moreton 
V. Bolt, 10 Ex. 707 ; 3 C. L. R. 348 ; 24 L. J., Ex, 
169 ; 1 Jur. (K.S.) 215 ; 3 W. R. 207. 


Eemoval from Mayor’s Court.] — By the Mayor's 
Court of London Pi’ot'ediu’c Act, 1857, s. 1-8, 
execution iniglit be issued in a supe]*ior<*ourt njion 
a judgment obtained in the Mayo i-'s Court. Py 
the Borough and Local Courts of Pi,e(‘ord A<'t, 1872., 
s. (), where llmil judgmmit has been obtaiiu'd in 
any local court foi* a sum not exeei'di ug 2t)/., 
“such court shall lie at liberty to smid a, want, 
or prece})t foi’ the recovery of the same to llu*- 
registrar of a,ny county court within I he juris- 
diction of wli!(h the defendant, may ])Osst'ss any 
goods or chattels . . . and thereupon the liigh 
bailiff of such county court shall execnin the 
same in the same manner as if such writ or 
precept had been issued out of such county 
court”: — Held, that the two statutes were not 
iiieonsistenr, and that the Mayor's Court of 
London Procedure Act, 1857, s. 48, had not been 
repealed by the Borough and Local Courts of 
Record Act , 1 872, s. 6 : ami that notwithstanding 
the latter slatutc, execution might be issued in 
the -High Coui't of Justice ujion a judgnuml for 
a sum not exceeding 20/. olJained in tin* Mayor’s, 
Court. .Ptdjir v. t^/ater, 52 L. J.. Q. B. 282 : 1 1 
Q. B. 1). 120 ; 48 L. T. (523 : 31 W'. U. 1)41— C. A. 

Under tile ^Mayor's Gouil of London Procedure'. 
Act, 1857, s, 48, a plaintiff who lias recovered a 
judgment, in an aidion in the Mayor’s Court, 
against a defendant liaving goods within its. 
juris<licti<ui, is entitled, as of right, to remove; 
such judgment into one of the superior courts, 
and to issue execution thereout against th6 goods, 
of the defendant ; ami such execution will not bc: , 
set aside as an alaise of the process of the court,, 
notwithstanding that execution could have been 
issued out of the Mayor's Court witli as full 
effect as out of the superior court, and that the 
only olqect of removiug the judgment into the 
superior court: may have been to obta,in I he 
increased costs of such execution. Jf ay wood v.. 
Saint, 32 L. T. 566, 

The court to which .such judgment is so rcmovecl 
may sot it aside, if satisfied that it was obtained 
in a matter ovei* which the inferior court had uoj 
jurisdictioji. Jiridyr v. Bmnrh, 1 0. P. D. 633 :, 
34 L. T. 905. 

B. SEVERAL MHUTS ON SAiME 
JUDCtMENT. 

Issue of Two Writs ofEi. fa. for different Parts 
of same Debt.] — It is uo ground for setting aside 
the procceditigs for irregularity, that the [)lain tiff 
has issued two writs of fi. fa. and caused part oC 
the debt to bc levied' under the second, and tha,t 
no return lias been made, to cither. (7 mat v.. 
Ehjie, 3 B. Ad. 437 ; 1 L. J., K..B. 150. 

"iVlierc a [ilainritf fi'om mistake has issue<l a 
fi. fa. for less than the sum for which he ha.s 
obtained judgment, the court will, on conditions., 
allow liim to issue a, ii. fa. for tlic residiue Iliud 
V. 2 1). P. C. -ill. 

Issue of Second Fi. fa. before returning the 
First.] — A sheritV liaving seized th(mlef('nda.nt\s. 
goods under a fi. fa., it was agn'cd bet.Meen the 
],)lairititf and the defendant that ihe sherilf 
should 'withdi’aw u])on payment of part, of th(^ 
debt, and that the judgment slioiild stand as a 
security for the, residue, which was to bi* paid ]>y 
instalments; and tluit, in defanlt thereof, the 
plaintiff should 'be at liberty to roenter into 
possession : default having been math.^ in pay- 
ment of the first instalment, the jjainl.iff issued, 
a second fi. fa. without returning the first : — 
Held, that the second writ wns irregular. 
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awjmuut V. Biiirlhii, 1 D. (X.s.t 83: 8 5[. & W. 
24<t : 10 L. J., Ex. il'.t'J. 

Issue of K. fa. after Party discliarg^ed under 
Insolvent Act.] — A en. sa. issued against four i 
joint flcfcTiiinnK. under 'whicli one was taken in 
execution and fliscliargcd uruler the Insolvent 
Behtors Act. The ].Jainti‘ii afterwards issued a 
h. fa. ag-ainst tlic four defendants, uinicr which 
the sheriff seized the gv)ods of the one who 
had been discliarg-ed : — Held, that the writ \xas 
irrcg'n,lar, in luiving been issued against a ])arty 
discharged under the Insolvent Act, and tliat 
it should have issued against the three only, 
sugee'^tiner the iliscliargc of the one. Ita v. 
Jonrtt. h St. A Wb KH- I). fx.S.) 873 ; li L. J., 
Ex. ej2 ; d Jur. 188. 

(j. .SEVERAL EXECUTIOXS OX SEVERAL 
JUDtLMEXTS : RIUOIUTV OF 
EXECITTIOXS. 

0-eneraily.] — The proceeds of the sale <)f goods 
under an executieai on a warraiit of attoi'ney, 
invalid by mason of a prioi* act of ].)ankru])tcy, 
under the repealed (> G-eo. 4. c. 16, s. 108, became 
vesteil in the assignees for the *beiietit of the 
whole body of creditors, subject, however, while 
in the hands of the slieriff, to any writs of execu- 
tion ill adverse actions, lodged with him before 
the fiat issued. GohJ,sch ui kit v. Hamlet 1 B, .k L. 
nOl ; () Scott (k.e.) 962 : (> TIau. <k O. 1ST ; 12 
L. J., 0. P. 804. S. R.. Graluau v. Wklierhy, 7 
Q. B.' 491 : 14 L. J.. Q.'B. 290. See Coar/eetS v. 
IJrefts, 10 Ex. 298. 

Where two writs of fl. fa. against the same 
defendant are delivered to a slicriff on different 
days, and no sale is actually made of the 
defendant’s goods, the first execution must have 
the priority, even tliough the seizure was first 
made under tlie subsequent execution ; and if 
the person claiming under the second execution 
pays the sheriff the amount of the debt under 
tlie first execution for his security, the court wall 
not compel the sheriff to refund that money on 
motion. Hutcltkmui v. Johndon, 1 Terra Tle]n 
729 ; 1 E. U. 3SU. Sec JRt/hot v, Peclilinm, 1 
Term Ecp. 781, n. : 1 E. E. 882, n. 

Two •writs of fi. fa. were issued at the suit of 
di'fferent plaintiffs against one defendant : the ! 
goods taken under them were only sufficient to , 
satisfy the first execution, but the officer under 
the second writ continued in possession until the 
goods WTre sold by the sherrff : the defendant 
then obtained a rule for sotting aside the first 
execution, which was made absolute, and the 
sheriff was ordered b}” the court to [lay the 
defendant the proceeds of tlie levy. The sheriff 
having so done witliout application to the coma 
for relief, or without having given notice to the 
plaintiff in the second execution, he was liable 
TO him for that amoiuit, in an action for a false 
return of nulla bona. Savaders v. J/iddlescx 
OSlNmiir), 8 B. &; Aid. 9a. 

Where the sheriff seized goods under a fi. fa. 
and left a man in }iosscssioii, and a second fi. fa. 
issued, under wdiich a warrant was granted, and 
left with the man iu possession : — Held, that the 
second writ operated in favour of the first, and 
could not be set aside as irregular. Jones v, 
Atherton, 2 Marsh. 875 ; 7 Taunt. 56 ; 17E. E. 442, 

Belivexy of Writ with Instructions to suspend 
Execution— Subsequent Writs.] — ^Where a fi. fa. 
is delivered to the sheriff with directions to sus- 


pend the execution, and in the meantime another 
writ is delivered by another creditor, tlie sheriff is 
bound to levy under the latter writ in preference 
to the former, although the former writ was not 
delivercHl with any fraudulent intent or purpose 
to protect the goods of the debtor. Hunt v. 
Hooper, 1 D. & L. 626 ; 12 M. & W. 664 ; 18 L. J., 
Ex. 183 ; S Jur. 203. 

If a fi. fa. is delivered to the sheriff, and he is 
directed not- to levy thereon till a futin*c day, 
and in the meantime another wiit is delivered, 
he is to levy untler the second writ as if no other 
wi’it had been delivered to him. Kempland v. 
Maeanley, Reake, 66. 

In March the then sheriffs of London seized the 
goods of a debtor, by virtue of a fi. fa. ; an officer 
was put in posses.si<3n of the goods, but the execu- 
tion creditor directed the sheriffs not to sell, and 
the debtor continued to have the control of his 
goods until Xovember, when another exccLition 
cinditor sued out a fi. fa. directed to the succeed- 
ing sheriffs of London : — Hchl, that the latter 
were hound to levy this second fi. fa., and that it 
was theii' duty, when they found the officer of 
the former sheriffs in possession, to inquire into- 
the facts, and if they had done so, they would 
have learnetl that the first execution was fiaudu- 
lent. liorich y. Crowder, 8 B. C, 182 ; 2 ■, 
M. i: Ey. 84 ; 6 L. J. (o.s.) K. B. 263. 

Where the attorney of a judgment creditor 
, delivered to the sheriff a fi. fa. returnable on a day 
certain, with directions by letter not to execute 
it till the return, unless another execution should 
come in in the meantime, and afterwards sent in 
an alias, accom[)anied with the same directions ; 
and the sheriff, upon another execution coming 
in, issued warrants on and executed both writs 
on the same day, giving precedence to the last 
execution, and satisfying that wholly, first, out 
of the money levied, and then paid over the 
remainder in part satisfaction of the execution 
first delivered, and returned that payment and 
nulla bona as to the residue : — Held, that the 
plaintiff could not maintain an action against 
the sheriff for a false return, and that a nonsuit 
on that ground had been properly directed,, 
Pringle v. Isaac, 11 Price, 445. 

Instructions to withdraw countermanded 
before obeyed.] — P, having recovered judgment 
against F., the sheriff, on the 15th of April, 
seized F.’s goods in Hanqishire, undei* a fi. fa. iu 
that action, and left a man in possession. On 
the same day F. executed a bill of sale to W., 
and a fi. fa. in an action by X. against F. -was 
lodged with the sheriff for execution. On the 
1st of May, F. was taken in Middlesex under a 
ca. sa. issued at the suit of P., and thereupon P.’s 
attorney at Southampton immediately wrote to ■ 
request the sheriff to withdraw from possession 
under the fi. fa. The officer received the letter, 
but his man continued in possesvsion of the goods, 
and did not in fact withdraw. The officer, how- 
ever, told W. that he would hold for him under 
his writ. A summons to set aside the ca. sa., on 
the ground that it had been irregularly issued, 
“ no return to the fi. fa. under which the sheri'ff 
now holds the defendant’s property having been 
made,” was taken out on the 3rd of May, and on 
the 4th F. was discharged out of custody, and an 
order was made hy consent that P. should be at 
liberty to proceed on the fi. fa. under which the 
sheriff was in possession. The summons was 
taken out and the consent to the order given by 
E., the London agent of W*, who was the attorney 

36—2 



1127 EXECUTION — Several Executions on Several Judgments. 1128 


for F. in the action of P. v. P, upon F/.s instnic- 
tious. W. knew nothing about the terms of the 
order at the time it was made ; and when he 
heard it, took no steps to inform P. that he 
o})jected to it, or that it was made without his 
authority : — Held, that the sheriffs officer haring 
continued in aotiial possession under P.’s writ, 
and the direction of the sheriff to withdraw 
haring been countcimianded before it was actually 
obeyed, W. ac([ui)’ed no right to the goods seized 
as against P. TT v. Parltei^ 4 H. & N. 524 ; 
28 L. J., Ex. 202. Affirmed, on appeal, 5 H. & 2s, 
725 : 29 L. J,, Ex. ;-i20 ; 6 Jur, (N.S.) 18B3 ; 2 
L. T. {)02 ; S W. 11. 550— Ex. Ch. 

Several Writs delivered at one Time.] — There 
being one attorney employed by six several 
j)lain tiffs in various actions against one defen- 
dant, in each of which judgment was obtained, 
and a writ of execaition issued, the whole of the 
writs were delivered to the sheriff for execution 
at one time and in one bundle. The coiu’t 
refused, u])on application by the sheriff, to com- 
pel the plaintiffs, or their attorney, to direct in 
what })rioriry the wilts should be executeil. 
Asluvorth v. yfj‘.hrhhj(!! (Pari), 2 I). (N.S.) 877. 

Writ issued with Knowledge of G-arnishee 
Order.] — A. recovered judgment against tlic 
plaintiff in the Mayor’s Court. He levied 
execution on the plaintiff’s goods after he had 
notice that all the moneys due under the judg- 
ment were at that time attached by a garnishee 
order of the High Court. The plaintiff brought 
an action of trespass in respect of such execu- 
tion : — Hehl, that no action lay. Cronmiro v. 
Maccolla, 58 J. P. 140— C. A. 

Liability to Sheriff.] —A 11. fa. issued at the 
suit of one creditor, and before it was executed 
the attorneys of another creditoi’ obtained a 
warrant upon another fi. fa. from the same 
sheriff, directed to their clerk, and executeil it 
before the prior execution was put in : — Held, 
that the attorneys were liable to the sheriff (who 
had made a return that he had levied the money 
under the first writ, and had in fact paid the 
amount of the debt to the creditor) to refund the 
money levied under the secoml execution, in an 
action for money had and received. Stmle v. 
Fadjnfc)\ 1 I>. ^ R. 807 ; 24 R. R. 059. And see 
C(H)])rr V. Wrench, 1 .1). & R. 482. 

First Writ fraudulently executed.] — In an 
action against a sheriff for a false return of nulla 
bona to a it. fa., the sheriff proved that he had 
seized all the goods of the debtor under a fi. fa. 
in another suit before the ])laiutiffs’ writ was 
delivered to him. The plaintiffs in answer 
proved that the judgment upon which the first 
execution was sued out wus entered upon a war- 
rant of attorney fraudulently executed by ilie 
debtor in order to defeat their executioir, and 
that they gave notice to the sheriff to retain the 
jn’occeds of the goods levied. The sheriff on the 
first day of the next term was served with a rule 
to return the fi. fa. under which he had first levied. 
He did not give any notice to the })lamtiff:s by 
whom tile second 11. fa. had been sued out, that 
he had been served with such a rule,, and at the 
expiration of the six days mentioned in that rule, 
the sheriff s officer paid over the proceeds of the 
goods^ levied to the plaintiffs at whose suit the 
first 11. fa. liad been sued out : — Held, that this 
“vvas misconduct in the sheriff’, which rendered 
him liable to the plaintiff’s in the second execu- 


tion, Warmoll v. Yonjai, 5 1*. A (1, (>50 : 8 
D. & R. 452 ; 4 L. J. (o.S.) K. H. 298. 

Where a fi. fa. lias beim fra.n<luicntly executed, 
a subsequent ff. fa. at tlie suit of anofher, whieli 
is executed afterwards, will stand and lie pre- 
ferred, anti the fact of fraiuhilcnt exccufion is 
matter for a jury. Mrad/ei/ v. U^i/ndhani, 1 
Wils. 41. 

D. FIERI FA Hi AS. 

1. The Writ itself. 

Form of — Must agree with Judgment.] — A 
writ of execution must agree in the mandatory 
part of it with the judgment. Cohlndd v. (Jhil~ 
m-, 4 Scott (n.r.) 678 ; 1”D,(N.S.)726 ; 4 Man. AG. 
62 : 11 L. J,, C. P. 178 ; 6 Jur. 846. 

The writ of fi. fa., sued out under a ilecrce 
or order of court, l)y virtue of the 8 A 4 Viet, 
c. 105, s. 27, must correspond with the tleiirec 
or order : tlierefore, where a sc})ara,te fi. fa. 
against one issued on a joint order for payment 
of costs against several, the court set aside the 
writ as irregular, but, without costs, and jiaid 
back the money levied, on the party under- 
taking not to liring an action in respect of the 
seizure and sale by the slieriff. Money penny v. 
De Massy, 1 ir. Cli. R. 597. 

A li. fa,, whereby the sheriff is directed to 
levy a sum different in amount from that men- 
tioned in the judgment, although smaller, is 
irregular ; unless the reason of the variance is 
shewn on the face of the writ. Wehher v, 
Iluf chins, 8 M. A W. 819 ; 1 D. (N.S.) 95 ; 10 L. J., 
Ex. 8o4. 

The incipitur is not itself the judgment, Imt 
merely Instructions for entering the judgment. 
M^herc, thcj’efore, in tlie judgment roll, the sum 
stated to be recovered agrees with the sum fox' 
which tlie fi. fa. issues, the fi. fa: cannot be set 
aside, because it is for a less sum than is meii- 
tioned in the incipitur. luny v. Birch, 8 Q. Ih 
425 ; 2 G. A D. 518 ; 11 L. J.', Q. B. 188. 

[n an action of debt, the aggregate amount 
claimed in the declaration was 1,500/.: the 
plaintiff signed judgment by default, and the 
entry in the master’s book denoted no sum as 
that for whicli judgment was cntm'cd : a fi. fa. 
having been issued for 514/., the ilefendant 
obtained a summons to set aside the writ, on 
the ground that the judgment must be taken to 
be for 1,500/., and that there was, conseciuently, 
a variance. The first summons was not attended, 
and, pending a second summons, the plaintiff 
made up and carried in the roll, taking judg- 
ment for 514/. only, and remitting 980/. 'i'hc 
fi. fa. was, notwithstanding, set aside l>y an order 
of a judge, on the ground of tlic va,riance 
Held, that the order must be rescinded, for that, 
when it was made, tlicre was a regular judg- 
ment autliorising the writ. Phil, lips v. Birr/t, 
2 D, (N.tS.) 97 ; 5 8cott (NMl.) 178 ; 4 Man. A G. 
408; 11 L. J., U. P. 297. 

Form of the writ of fi, fa. to recover a defen- 
dant’s costs wdiei'c a plaintiff; has given nofice of 
discontinuance of the action under Ord. XXI 11., 
and has made default in payment of ffie defen- 
dant’s costs of the action. Jhdtoii v. Btd-fon, 
8 Gh. 1). 276. 

Indorsement of.] — A defendant, an aflorney 
for P., obtained judgment in an action against 
W. F., and thereupon caused a ff. fa. to issue 
against his goods, and delivmnd flio writ to flic 
sheriff;. The wilt was i lu lorsw 1, “ Tins defendan t 
is a , and resides at Redcar, in your baili- 
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wick/’ W. F., ill fact, lived at Coatlia.m, a 
village adjoining Kedcar, at which latter place 
his son, of the same iiaine, was living. The 
writ was liainled by the sheriff to the officer, 
wlio went to Rcdcar, and t<iok |)ossession of the 
goods of the son, -who subsequently brotight an 
action against the sheriff and recovered damages. 
The defendant believed that the son w'as tlio 
person against wlioin tlie judgment had been 
obtained, and tlie sheriff and his officers had no 
knowledge of the ])erson intended by the wnit, 
excep)! that which they derived from the indorse- 
ment upoii it. In an action by the sheriff to 
recover damages from tlie defendant, on the 
groin ui of 'Ids leaving required him to seize the 
goods of W. F., of lledcar : — Held, that the action 
was not maintainable, as tliC indorsement iq)oii 
the writ was nothing more than a statement bj 
the tlefeiidant, for the purpose of affording infor- 
mation to the sheriff, leaving him to his dis- 
cretion as to how he would act. Chlldr.rn v. 
Wooler. 2 EL EL 2S7 : 21) L. J.. Q. B. 121) : 
0 Jur. (K.S.) 444 : 2 L. T. 49 ; 8 IV. H. 821. 

A. lodged with the sheriff a li. fa., in the 
indorsement of which the execution debtor was 
described as of a place at ■which he carried on 
business in partnershi]) with others : — Held, that 
by the indorsement A. had directed the sheri’ff 
to levy on the goods at that })lace. Lane v. 
Sterm, 10 W. R. 555. 

Liability of Execution Creditor — Misdescrip- 
tion in Writ.] — It is the duty of an execution 
creditor to 1111 up the indorsement form attached 
to a writ of lieri facias. And where his solicitor 
makes a mistake in filling up the indorsement 
which misleads the sheriff, the execution creditor 
is liable to the person damnified by the sheriff's 
act. Lee v. llum'diy, 55 J, i*. 519 — C. A. 

When there is no* inaccuracy in filling up tlie 
indorsement of a writ of lieri facias, the execu- 
tion creditor is not liable. The hohler of a bill 
of sale over the goods of the judgment debtor 
has therefore no cause of action against the 
execution creditor when the indorsement states 
the true address of the judmiient ilcbtor. Candy 
V. BlaiUrg, 55 J. P. 580— C. A. 

To whom directed.] — A writ of fi. fa. 

directed in the first instance to the bailiff of the 
Isle of Ely, out of King’s Bench, is erroneous anti 
void, .and the bailiff executing the same is guilty 
of a trespass against the part}” whose goods a, re 
taken in execution. Grant v. 2Say(ft\ B East, 
128 ; 6 R. R, 509. 

■ Sum ordered to he paid not specific.] — 

By a judge’s ordca-, a judgment irregularly signed 
■was set aside with costs to be taxed. Tljey were 
taxed at 0/. 5.v. and not paid. The rule ot court 
recited the order verbatim, and ordered the pay- 
ment of the costs of making the order a rule of 
court, which were afterwards taxed, A fi. fa. 
was sued out. directing the sheriff to levy 9/. Os. %d. 
as the sum which had been ordered to be paid 
by the rule of court', together witli interest at 
4L per caait. (pursuing the form No. 8, appended 
to R. CL, H. T. 2 Viet.) : — Held, tliat tlie fi. fa. 
and tl’ie levy tlierourider were irregular, tlie form , 
(No. 8) ])eing ap)plicable only to cases where the 
payment of a specific sum of money is orderetL 
Badman v. Buqli.^ 5 Man. k (>. B81 ; 2 1). (N.S.) 
907 ; 0 bcotb (k.R.) 150 ; 12 L. J,, 0. P. 120. 

Amendment of.] — An irregular fi. fa. cannot 
be amended to the prejudice of the intervening 


; risrhts of assignees. , Hudson, 1 Man. & R. 

I 5^) ; 8 Scott (if.B.) 22B. , 

If, after fi. fa., executed, other effects are dis- 
; covered, another fi. fa. may issue, or a ca. sa. 
j Llopldns V. Adcocli^ Dick. 44B. 

I After ca. sa. executed, fi. fa. cannot issue ; but 
i after fi. fa, ca, sa. may. Ih. 

Service of a decree or an order directing pay- 
' ment of money or costs is not requisite as a 
, preliminary to issuing a writ of fi. fa. when a 
i day certain was fixed for payment. Land Credit 
' Co, of Ireland v. Fermoy (Loj'd')^ B,e 

1 parfe, 39 L. J.. Ch. 477 ; L. R. 5 Ch. 323 ; 22 
; L. T. 394 ; IS W. R. 393. 

j Where an order for payment of a sum of 
money is made against several persons, process 
; can be issued separately against *• one of them, 
j though the order is not in terms joint and. 

1 several. Ih. 

i Leave to Issue.] — When a change had taken' 
j place by death in the parties entitled to execu- 
; lion oil a judgment, the executors of the party 
I who obtained the judgment obtained leave to-' 
j issue execution on an ex parte application,. 
I fiercer v. Lawrence, 2(5 W. R. 506. 

In a chancery suit a receiver was appointed on. 
i the defendant undertaking to give judgment in 
! an action commenced against him by the same 
I plaintiff, to he dealt with as the court shall 
j direct. Before the cause came on for hearing 
i the defendant advertised for sale his furniture, 
j which was his onH property : — Held, that there 
I was nothing to prevent the court from allowing 
j execution to issue before the hearing of the 
j cause, and that under the circumstances leave- 
I should be given to the plaintiff to issue execution. 

I Iliulqcs \\FincdM)n, 1 Ch. B. 0 ; 33 L. T. 711 
24 ML R. 36. 

Irregularity. ] — An order dated 19th November,, 
ordered A. to pay to B. a sum of money “on or- 
before the 1st of December next, or within four 
j daj^s, after service of this order.” The order waS' 

I not passed and entered till the 2nd December, 

I and was never served on A. After a month from. 

I the time of entering the order, B. sued out a 
j writ of fi. fa. against the goods of A. for the 
amount Held, that A. was not in default, and 
that the writ was irregular. Adltins v. Blm^ 
2 I)e Cr. & J. 28(5 ; 27 L. J., Ch. 4S6 ; 4 Jur. (N.s.) 
11(52 : 6 W. IL 453. 

A petition for the winding-up of a company 
was presented at one o’clock in the day. At 
four o’clock in the same day execution was levied 
on part of the company’s property, in pursuance 
of a writ issued before the time wlicn the 
petition was presented : — Held, that the exccu- 
I tiou was void. London and Boron Biscuit Co,^ 

! In re, 40 L. J., Ch. 574 ; L. IL 12 Eq. 190 ; 24 
I L. T. (550 : 19 ML R. 943. 

: S., as solicitor for a shareholder, presented a 

I petition for the winding-up of a companjq which 
I was dismissed with costs, K., the solicitor of 
j the company, made a demand for these costs 
I upon S., wiio had received a cheque for the 
amount, but through a misunderstanding between 
the solicitors, as to the authority to receive the 
costs, payment was not made until after a writ 
of fi. fa. had been issued and executed for the 
I amount. On a motion by S.’s client to set aside 
! the writ, as issued contrary to good faith ; or in 
I the alternative that K. might be ordered to pay 
I the costs of the execution, and of the motion : 

I the court refused to set the writ aside, but con- 
; sklering that it ought not to have been Issued, 
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ordered K. to pay the costs of the execution cund 
motioTi. JMVnvjfon, Him pr/j'te, Cowmonivmlth 
Land^ BuUdlnq^ lidate and Ancfwjt Co., In 
re, 43 Ju J., (ih. 95) ; 29 L. T. rm ; 22 W. II. 
lOf). 

2. Time op Opekatiok. 

From what Time Goods become bound. — 
Goods taken under a ti. fa. arc bound fjom the 
date ot the teste of the writ, except as against 
purchasei’s in miu’kct overt. Jlanlivn v. liar- 
iimd, 10 Jur. 794. 

Therefore, where, the debtor died in the interval 
between the issuing and the execution of tlie 
writ, the creditor's title to tiie goods taken will 
be paramount to that of the executor. Ih. 

The goods arc bound from the delivery of the 
writ to the sherijBf. Ilutcliinson v. Jolimton, 1 
Term Kep. 732 ; 1 11. E. 380. 

Though a li. fa. binds the goods as against the 
defendant, yet the property is not divested out 
of him till execution executed. Panno v. ibvvr, 

4 East, 523 ; 1 Smith, 170. 

Although the goods of a debtor are bound from 
the delivery of a writ of execution to the sheriff, 
yet the propei’ty in them is not cluinged by it, 
and is still in the debtor, tuul he may sell them, 
subject to the riglits of t)ic execution creditoi*, to 
which they will be liable in the hands of a pur- 
chaser, unless the sale took place in market overt, 
.Samuel v. Pnlie, 3 M. A W. 022 ; (5 D. l\ 0. 530 ; 

1 H. & H. 127 ; 7 L. J., Ex. 177. 

A delivery of a ti. fa. to the sheriff’s deputy in 
London is cciui valent to a delivery to the sheriff ' 
in the country. Woodland v. Fnller, 3 V. k L. 
•570 ; 11 A. A E,S59 ; 9 L. J., Q. B. 181 ; 4 Jur. 713. 

A., expecting an execution, executed a deed 
assigning all his property to trustees, for the 
benefit of his creditors, after paying expenses, 
with a power to the trustees to retain money to 
pay the costs of an action which had been bronglit 
by B. against A. This deed was exeeutetl at 
9 a.m. on the 25th February. A li. fa. \yas 
delivered to a sheriff’s officer on the 24th, ami by 
him delivered to the mi dor- sheriff at 10 a.m. on 
the 25th ; — Held, that the deed was good, not- 
withstanding the proviso to retain, and” that the 
goods could not be taken under the ff. fa. Puicen 
V. Brumldge, G Car. & P. 140. 

Invalidation by Kotice.] — The Mercantile Law 
Amendment Act. 1S5G, 19 k 20 Yict. c. 97, s. 1, 
keld not to apply wdicrc the writ was delivered 
to the sheriff before the ] massing of tlie act. 
WiUiamfi v. Smith, 4 H. k N. 559 : 28 L. J., Ex. 
'.286 ; 5 Jur. (N.S.) 1107 ; 7 W. 11. 503— Ex. Ch. 

E. issued a ff. fa. against the defendant, and 
lodged it with, the sheriff on the 3rd August. The 
warrant to seize under the wiit was deiivered to 
a bailiff, but no seizure was proved. On the Gth 
August the defendant assigned his interest in a 
term of years to W. Co., who had notice of the 
writ. On the 12th August tlie sheriff: sold the 
term to the plaintiff:, and executcfl a deed of 
assignment on the 4tli September Held, that 
the plaintiff was not entitled to rocover in 
ejectment . 0 'Brien v. jLTz/rrw/y, 1 7 Jr. G. L. E. 1 6. 

A plaintiff on the 23rd of May recovered judg- 
ment in an action against B., and on the same 
day placed a ff. fa. in the hands of the agent of 
the sheriff of Yorkshire, in London. A warrant 
was sent down by post, and the next morning, 
about nine o’clock, was in the hands of the officer 
of the sheriff! at H., at which place B.had aware- 
house containing certain property. The officer ■ 
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went to the warohous(i, bul finding the door 
kicked did not Intiuk in or make I he seizure. At 
a little before B) o’eloek, lb exeeuted a deed of 
assignment of liis goods and effeeis to Iriuioes 
for the beueiit of his creditors ; 1b, and also his 
attorney, who prepared the deed, kiu^sv of (lie 
writ being in the hands of llie sheriff before ihe 
deed was exeenteil ; but the trustees did not 
know it. The deed having been exeeutiul, notice 
was given to the otlieer, and la.', by the <lireetion 
of the attorney, seized the goods on bi'liaif of (lie 
creditors. The sheriif having made a return on 
nulla bona, an action ivas botughl against him 
by the plaintiff : — Held, tliat iband his attorney, 
having knowledge of the writ being in the hands 
of the sheriff, the trustees must be taken to have 
notice of it also; and theroforo Ihal, uialer 
11) k 20 Viet. c. 97, s. 1, they could not set up 
their title against that of the plaintiff under the 
writ. Jfolmn v. 'Jlidl u.s.'ion. 8 lb k S. 476 ; 3G 
L. J., Q. B. 302 ; L. E. 2 Q. li 642 ; 16 L, T. 837 ; 
15 W. E. 1037. 


3. LIATJILTTY OE .KX.EUtTTir)JN ChiEDlTOR. 

For Trespass.] — B. sued out execution against 
A. After a seizure, and before sale, the execution 
was set aside by rule of court, of which tlie sheriff 
received notice from A. before the sale, and by 
the terms of the inle xi. was lo liring no action 
for the seizure. I'hc sheriff having proceedcil to 
a sale, on the ground that he had I’cceived no 
notice of the rule from B. : — Hekl, that as the 
execution was illegally sued out, B. was a wrc.)ng- 
door, and that having set the shcjlff in motion 
by a wi'it illegally issued, he was answerable for 
the acts of the sheriff in executing such writ ; 

, and conscHpaently, that lie was liable in trespiiss 
brought by A. for seizing and selling bis goods 
under the execution. Pedhn.s v. Phjmpton, 5 
M. (k P. 731 ; 7 Bing. 676 ; 9 L. J. (O.S.) C. l\ 223, 

Under an Interpleader Order.]— Where goods 
seized by the sheriff under a ff. fa. are claimed 
and subsequently sold under an interpleader 
order (which docs not restrain any action excaipt 
against the slicri.ff), the execution creditor is not 
liable to the claimant (who, having succeeded in 
the Interpleader issue, sues the execution credit or 
in trcs})ass) for damages sustainetl subsequently 
to the order. M'aJher v. (ddinrj, .1 H. A C. 621 ; 
32 L, J.. Ex. 142 ; 9 Jur. (X.S.)*53 ; 7 L. T. 633 ; 
IIAV.E.1 86. 

An execution creditor docs not, by beeojuing a 
party to an inteipleader i.ssiie, ratify or adoiit the 
act of the sheriff, so as to render himself liable 
for the seizure of the goods, which are the subject 
of the interpleader issue. Woollen v. Wriqlit, 1 
H. A C. 554 ; 31 L. J., Ex. 513 ; 7 L. T. 7;J ; 10 
W. E. 715— Ex. C'h. 

Direction to seize— What is.] — Where, uiuler 
process of execution from ;i county court, some 
goods of a stnuiger had been taken, the mere fact 
tinit the e.xeeiitioii creditor t<Jd the bailiff that 
goods would be claimed by a tliird ptirly, hut 
that such claim was not It) be ingarded, was hekl 
not to aniOLuil to a direction to take all the 
goods, or any which were not liulJe to lie seized 
.so as to make the execution creditor personally 
liable. Cronduno v. Clmpmaiul li. & A’. 911; 

' 31 L. J., Ex. 277 ; 5 L. T. 5-i ; lo W E. 323. 

Implied Authority of Solicitor.]— Whel her a 
seizatro of particular goods iindei* a 11. fa. was 
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•directed dy the execution creditor, so «‘is to make j 
liim liahle foi* the act of the sheriti:. is a <]nestioii | 
■of fact. Ft is not wiihiu tiie scope of the implied ! 
authority of the solicitor of a jud.umeiit creditor | 
issuli!" a fl. fa., to direct the sheriff to seize par- ! 
ticular goods. Jtinndtn w Ihuijier ({> Man. vV G. | 
827) disringuished. Smith y. KrnL 9 Q, B. D. i 
Mu : -17 .Lt, 142 : Ml W. ll. 7h™C. A, Affirm- ! 
ing r,l L. J., Q. B. 487 : 4-5 J. B. Id 5. i 


To Action for Failure to withdraw Sheriff! 
after Oompositiou— Malice.] — lu the absence of i 
malice, no action will lie "against a ju<lgmeut ; 
■creditor for not ynthdrawing llic dierilf from i 
possession aftei‘ the judgment creditor lias become | 
bound by a, composition of tlie dei)t. According | 
'to the statement of claim. A., having recovered a 
juilgmeiit against B.. issiicil a writ of fi. fa., under 
whicli the sheri'if entered into possession of B.‘s 
goods. B. tiled a petition of insolvency, and A. 
proved for the ainount of his judgnieiit against 
JB.'.s estate. Bcsolutions for a conipositioii were 
passed and registered. 4’ he sheriff refused to 
wdthdraw from possession withcait A.’s instruc- 
tions, wliich were not giyon ])y A. Xo malice 
was alleged as against A. : — Held, on demurrer, 
that, in the absence of malice. A/s failure to 
instT’uct the sherilf to I'etiro gave B. no right of 
action a<gainst A. PhillqjfiX. Gmoral OnmihuH 
Co., oO L. J., Q. B. 112. 


4. Seizure and Sale by Sheriff. 


Seizure — What is.] — 'Where a sheriff's officer 
•oxecuted a fi. fa. by going to the liouse and 
informing the <lebtor he came to levy on his 
.goods, and laying hishaml on a table, and saying, 
•‘I take this table,” and tlien locked up hi.s 
warrant in the table drawer, took the kc}', and 
went away without leayin.g any [)erson in })Osses- 
iSion. aiul after the fi. fa. was returnable, but not 
continued, the landlord distrained the goods for 
rent : — Held, that tlie .shetalf could not maintain 
tres{)ass against him. Madrs y. Annidalr, 1 
S. 711 ; 14 11.11.555. 

It is the duty of a sheriff, in executing a fi. fa-., 
to possess liimself of all tlie .goods of the tlebtor 
within his bailiwick, or sufficient to satisfy the 
execution. Pitcher y. A7/n/. I). A AX. 5S4 : 5 
il P.. 758 : IB L. J., Q. B. Ui2 ; 8 Jui'. 4ta, 

Sueli a seizure by a sheriff of a debtor's goods 
•under an execution as would have been good 
before the Alercantile Law Aineiulment Act, 
1851), is an actual seizure witliiu s. 1 ; and the 
•expression “ actual seizure " means no more than 
seizui‘ 0 . (rhHlrtone y. Pddivich. 40 L. J.. Ex. 
154 : L. Ik G Ex. 2UB : 25 L. T. OG ; 10 W. li. 
10G4. 

Where premises, consisting of a mansion-house, 
offices, gardens, farm and faimhouse, are in the 
same county, and hi one and lhc^ame occupation 
as an entirety, a seizinu by a shciifi: at tlie 
maiision-hoase, of part of the cfiects liable to the 
execution in the name of the whole, is an actual 
seizure within the statute of evorythiiig on the 
premises liable to the execLitioii, whatever the 
extent of the iiremises, and however dispersed 
the effects may be. IIk 

All execution debtor was possessed of a ma'ii- 
.•sion-house and giounds and also of a farm, which, 
with the exception of two out]yiii.g fields, adjoined 
the grounds and formed part of one block with 
them. The farm was in his occupation, although 
the accounts were kept distinctly. The farm- 


house was a mile distant from the mansion-house 
in a direct line. On the IDth of May, a fi, fa. 
wiis executed at the mansion-house by the iiinler- 
sherifi, who informed the persons in charge there, 
including the steward of the estate, that all the 
gooils on the estate were seized ; and a man was 
left in possession. !No act of seizure was done at 
the farmliouse or upon the farm on that day, the 
nnder-sheriff intending what he had done to be a 
seizure of the whole; hut on the following day 
a man was put in possession at the fai*mhouse. 
The goods <vn the farm were claimed Iw assignees 
under a bill of sale, made for an antecedent debt, 
and Foi’ the purpose of giyirig it a [unference over 
tlie execution, and which was exccutetl on the 
evcnin.g of the 19th, after the seizure at the 
mansion-house was completed. At the time of 
the execution of the bill of sale, it was known to 
the solicitor of the assignees that the jud.gment, 
creditor had threatened to seize, and that a fi. fa, 
on the jihlgment had boon, execiitetl in another 
county ; and it was exiiected by him, but not 
known, tliat a writ had been delivered to the 
sheriif of the county in which the goods lay : — 
Blehl, that what was done on the IDtii of May 
amounted to an “actual seizure” of the goods on 
the farm and at the farmhouse within 19 & 20 
Yict. c. 97, s. 1. Jh. 


Of Ships.] — A defendant in an execution) 

being a registeied pro})rietor of shares in a ship, 
a fi. fa. was delivered to the sherilf ; and the 
solicitor for the creditor, Iw the direction of the 
sherilf, procured the certificate of re,gisti‘y from 
the slii[), and delivered it to the shei'iff, who 
retained it. The sherifi; was .registered at the 
custom-house, under the Mereliant 8irip])ing Act, 
as the owner of the shares, which were afterwards 
sold by him and ti-ansferred to the purchaser by 
a bill of sale, which was also registered : — Held, 
that tlie seizure was elfectual, although the sheriff 
did not go on board the ship, and that the pro- 
perty in the shares was regularly transferi’etl by 
the bill of sale. IPadcy v. Ihadey^ 11 Ir, CIi. 11. 
451. 


'Wrongful — Restraining Sale under 

Fi. fa.] — On the 20th of August the sheriif, 
under a 11. fa, against A., took possession of B.’s 
furniture in A/s house. Both before and after 
seizui'c B. gave formal notice to the sheriif that 
the funiitui-e was his, and on the 23rd issued the 
writ ill this action against the sheriff for an 
injunction am I damages. On the 25tli of August 
the sheriff issued an iiiterpleailer summons, under 
which an issue was directed and an order made 
for the sheriif withdrayliig froni possession on 
payment of lOOh into court. The sheriff accord- 
ingly withdrew from possession on the 1st of 
September. B.'s title was afterwards admitted 
by the judgment creditor, and the lOUk paid out 
of court to B. B. now brought this action to 
trial against the sheriff for damages and costs; 
— Held, that the sheriff had not exceeded the 
sco))e of his duty in retaining possession till 
ordered to withdraw under the interpleader order, 
and that the action must be dismissed, Init with- 
out costs, on the ground that the sheriff might 
have applied to the judge under the interplea<ler 
order to dispose of the matters in question 
between him and the plaintiff, Aylwm v. 

52 L. J., Ch. 105 ; 47 L. T. 5G8. 


Goods not belonging to Ostensible Owner.] 

-M. being owner of goods, procui'ed H. to assign 
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them hy a bill of sale to li. to secure an advance 
of mone.y. li. took the goods bonii tide, and upon 
the assurance of ]\I. that the goods belonged to 
H. The goods M’ero afterwanls seized Under a 
fi* fa. as the goods of M. On the trial of an 
interpleafler issue between B. and the execution 
creditor, the jury found that there had been no 
aeliial transfer of the goods from M. to H. : — 
Held, that B. had acquired no title to the goods 
as against the execution creditor. It, 

When imperfect.] — A seizure by sheriffs 

officers is imperfect where neither the warrant 
is produced nor the seizure in any made 
public. Jones, Ex i^arte, Williams, Li re^ 42 
L. T. 157. 

Seizure without Sale — IJo satisfaction of Beht 
— Subsequent Seizure and Sale — Eights of Pur- 
chaser.] — Wliere special bailiffs seized and 
impounded cattle, under a civil-bill execution, 
and the execution creditor caused the cattle to be 
returned, on a promise by the execution debtor to 
pay portion of the debt ; — Held, that such seizure 
and abandonment was no satisfaction of the debt, 
so as to ])revcnt a subsequent seiziii^c and sale 
operating to pass the property in the cattle to the 
purchaser from the sheriff ; and that such pur- 
chaser was entitled to recover damages in trover 
and conversion against another creditor who 
seized the same cattle on the execution debtor’s 
lands, where they had been placed by the execu- 
tion creditor after the second sale, under an 
agreement. Lausdowne v. Connor, 24 L. B., Ir. 

Birection to Sheriff to levy on particular (joods 
— Liability of Execution Creditor for wrongful 
‘ Seizure by Sheriff.] — The defendant having 
recovered judgment in an action against one 
G. M. M., his solicitor indorsed on a writ of fieri 
facias, directing the sherifl: to levy the amount 
of the judgment upon the goods of G. ]\I. M., a 
statement that the execution debtor resnled at 
a certain address, which, however, was not the 
address of such execution debtor, but that C)f his 
father, G. M. The sheriff seized the g<'.0(ls of 
G. M. the father. In an action brought by G. M. 
against the defendant, the execution crcflitor, in 
respect of such seizure, the jury found that the 
sheriff seized the goods of the plaintifl; instead 
of those of G. M. the son, because he was 
misled by the direction he rcceivcil from the 
solicitor of the defendant : — Held, that upon such 
finding, the defendant was liable in respect of 
the wrongful seizure of the goods. Jar main v. 
Hooper (6 Man. ic G. 827), and Childers v. Wooler, 
(2 El. (k El. 287), considered. Morris v, SaJhcnf, 
58 L. J., Q, E. 275 ; 22 Q. B. D. (;i4 ; (>1 L. T. 
283 ; 37 W. B. 459 ; 53 J. P. 772— C. A. 

Apparent Possession.]— Goods formally seized 
by the sheriff under an execution remain in the 
a|)parent possession of the <lebtor within the 
meaning of the Pulls of Sale Act. Jfutfon, Ex 
parte, Cole, In re, 41 L. J., Bk. 57 ; L. B. 14 Ea. 
178 ; 2G L. T. Old ; 20 W. B. 882. 

Sale — Sheriff cannot sell before Seizure.] — 
The sheriff cannot make a valid contract for sale 
of the goods of a judgment debtor against whom 
he holds a writ of fi. fa. until he has actually 
seized the goods, dlall, Ex parte, Townsend, In 
re, 14 Ch. D, 132 ; 42 L. T. 162 ; 28 W. B. 556— 
C. A. 
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Money realised by.] — l^Toney realised by 

a sale under a ti. fa. may l>e aUaehed in the 
hands of tlie sheriff. 0’‘Seiil v. Cunninqliavu 
Ir. B. 6 C. L. 503, 

Bebtor may sell when Sheriff in.Pos*- 

session.] — Possession of goods by a sheriff under 
a fferi facias does noi prevent the debtor from 
making an effectual sale of tlie goods by tlelivery' 
to a purchaser wliile the sheriff' is in possession. 
Union Bunli of London v. lenanfon, 3 C. P. I). 
243 ; 47 L. J., 0. P. 409 ; 38 L. T. 698—0. A. 

Expenses of advertising under Bank* 

ruptey Act, 1861.] — A sheriff' is not entitled to 
deduct the expenses of atlvertising a sale by 
public auction of an execution debtor’s eifects, 
seized under a fi. fa., although the debt oi” 
damages exceed 50/. ; and s. 74 of ]>ankrn})tcy 
Act, 1861 (repealed), held to render it imperative 
on the sheriff' in such case to advertise and sell 
hv auction. Eraith waite v. Marriott, 1 H. A U. 
591 ; 32 L. J., Ex. 24 ; 9 Jui*. (N.S.) 26 ; 7 L. T. 
363 ; 11 W. B. 98. 

Authority of Sheriff’s Officer.] — When a. 

hill of sale of goods taken under a fi. fa. is matle 
by an officer of the slieritf, the court will pi-esume 
that he was dul}^ authorised to make it. Itohin^ 
S071 V. Colllnr/wood, 17 C. B. (N.S.) 777. ’ 

Validity of.] — A sheriff having received 

a fi. fa. and issued a warrant to his baililf. the 
latter seized the goods of the debtor, va]ne<l 
them, made out an inventory or a sokl-note, and 
delivered one article in the name ot the whole tO' 
tlie }uirchaser : — .Held, that the sale was valid, 
although there was no ])ul)lic auction or bill of 
sale fiTun the sheriff’. Ilernaman v. liowlier, 11 
Ex. 760 ; 25 L. J., Ex. 69 ; 4 W. B. 261. 

To Execution Creditor.] — The sheriff may 

make a valid sale by private contract of goods* 
seized under an execution, to the execution cre- 
ditor, Yillars, Ex parte, Roqers, In re, 43 L, J., 
Bk, 76 ; L. B. 9 Ch. 439 30 L. T. 348 : 22 W. it 
603. 

A creditor taking out execution is not ])re- 
cliided from becoming the ]mrehaser of the }>ro- 
party seized under it. Stratford v. Twynam^ 
Jacob, 418 ; 23 B. B. 107. 

■ On different Bays.] — If the sheriff soils 

goods seized under the same writ on dilfcreiit 
days, all the sales will be considered as one 
transaction. He 

Sheriff cannot be estopped.] — A sheriff wlnn 
seizes the goods of a debt(H- under a, fi. fa. is not 
bimiid by an estoi)])el, which iniglit ha,ve ]n‘C- 
vented the debtor liiniseU' from claiming (lie 
goods. Itiehards w Johnson, 1 If. A X. {>60 ; 2!:'> 
L. J., Ex. 322 ; 5 .Jur. (N.S.) 520, 

Where Process maybe executed.] — Hamploifc 
Court Jtilaee is a royal pahuic, bid. Jiot a. royal 
residence, and Iherei'ore is not exempt from oxe- 
cution within it of civil process. d//.-GVv/. v, 
I)uhin, 39 L. J., Ex. 113 ; L. B. 1 Ik k. 33H : 23 
L. T. 1 ; 18 \V. B. nil. 

Issue of Concurrent Writs — Validity of 
Seizure.] — Judgment cred!tt)i“s, through I heir 
solicitors, issued coiuiurrent ly two writs of li. fa. 
for the amount of the jiidg;ment debt ami costs. 
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Breaking Outer Boor— Bwelling-house— Shop Mill Machinery.]-— 'Wlicre mill machinery and 

— Forcible Entry.] — The rale that it is not a niill were deiniaed to a tenant for a term, and 
lawful for a sheriff in executing a writ of fieri he severed the inacliiiiery from the mill without 
facias to break open the outer door of a house, is the consent of his landlord, audit was afterward:^ 
limited to the case of a dwelling-house, and docs seized by the sheriff under a fi. fa., and sold by 
not extend to the case of a shop ^v]nch is only ipni : — Held, that no ijropeify passed to the 
used as a place of business. PentoR Broichv, buyer under such sale. Farrant v. Thompson^ 

(1 Keb. 098 ; Sid. 186) followe<l. Ilodder v. 5 i>,. i; Aid. 820 : 2 1). & It. 1 ; 24 K. E. 571. 

WmiarnR, 05 L. J., Q. B. HJ : [18951 2 Q.B. 068 ; 

14 K. 747 ; 73 L. T. 394 ; 44 W. R. 98— C. A. 

b. Real Property and Chattels Beal. 

5. What Feoperty Seizable, and Freehold Interest.]— A lease for three lives, or 

What Not. thirty-one years, contained a clause of forfeiture 

if anV writ of execution should issue by virtue of 
a. Fixtures and Miachinery. which it should be liable to be taken in execution 

Fixtures. ]~ITiider a fi. fa. the sherifi cannot «old. U^tler ^ fieri facias issued against Hie 
take fixtures in a house whei'cof the freehold is lessee, the shei'ifi sold arid conveyed his mtciest 

in the debtor. Place x. Fafpp 4 M. A Ev. 277. [Hider the lease, if any, to the plaintiff, who,, 

B. P.. Wiime v. Inglchip 1 D. & E. 247 : 5 E. < 5 c A. auction, knew it was a free- 

Where a sheriff takes a lease and fixtures in forfeiture ; the purchaser ^ot possession, 

execution, he may sell the fixtures separately, if having been cvicte<l : Held, that he could 
he cannot find a purchaser for the whole. Pne- not recover the purcliase-nroney 111 an action 
med T. Zeif/F 1 Stark. 43. received. 

Bails and other chattels which by the terms of (<(dde(l^ \v. h. 9 fi* * 

a contract when placed on the land became the H rider a fi. fa. the sheriff, without any actual 
absolute property of the company, the contractor ^'i‘ formal s^eizinp of the exeention debtor .s lands 
to have no property therein, except the right of orops, advertised them for sale, and conveyer 
using them on the Iniul for the purpose of the fiy deed reciting tbixt he 

works, except on completion of the line, as a sheriff had caused the interest m the lands and 
condition precedent, the plant was to be given ci’Ojis to bc^ seized. It trirned out that the execu- 
to the contractor as part consideration, or it used debtor s interest m the lands was a freehold, 
by the company to bo paid for, are not liable to purchaser couh I not get possession 

be taken in execution for the company’s debts. that the purchaser was not entitled to 

V. MacHott. 4 Giff, 430: 9 Jiir. (N.s.) t'ceover the purchasc-inoiiey from the sheriff m 
900 ; 8 L. T. 090 ; 11 W. R. 890. ' ^tn action for money had and i^ceived as for a 

consideration that had wholly failed. Miuyliij 

Portable Engine and Boiler.] — A portable It* I-*- 

engine and boiler brought on to colliery premises 

to be used in sinking a new shaft, and, for the Interest in Licensed Premises — Assignment of 
purpose of steadying the machinery, bolted to Licence.] — Under a writ of fi. fa. against G.,. 
wooden framework, and then the frame embedded certain chattels and his interest in licensed 
in a layei* of wet mortar laid upon a bi*ick premises were seized, advertised for sale, and sold 
foundation, pass t<i the mortgagee of the realty on the 81st January, 1885, by the sheriff. No. 
as affixed to the frcehohl, and cannot be seized reference to the licence was made either in the 
bv tlie judmnent creditors of the mortgagor, advertisements, conditions of sale, or deed ot 
7Wv.s‘ V. Paraesu 40 L. J„ Q. B. 479; 80"l. T. assignment, which was dated the 10th February, 
098. ‘ ' 1885, except that in the latter the premises were 
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1n(.lo!*se(l and delivered by Gr. to the pnrcliaser. 
On the 4tli April, 1885, G-. was adjudicated a 
bankrupt. The piireiiaser, however, obtained an 
ad inrerirn transfer of the licence on the 14tli 
.A}n‘i], and an absolute transfer at the October 
►Sessions. In Aii^rust the hearing of a charge and 
discharge, raising a question as" to the property 
in the licence, was adjourned by consent to 
iKovember, on the terms that the position of the 
parties should be considered at the heaiiiig as if 
unaltered : — Held, that the licence did not pass 
under the s assignment ; that the subse- 

quent indoi'-ement, delivery, and transfer of it 
by O. to the piu'chaser were void as against the 
assignees in ban];m})tcy of G-., and" tliat the 
licence formed part of the estate and eifocts of 
<>. in the bankruptcy matter ; but having regard 
to the proceedings at the licensing sessions, the 
court declined, for the time being, "to niaKe any 
order for the transfer of the licence to the 
assignee in bankruptcy, or to award damages 
against the i>urchaser for withholding the licence, 
(Jili)te}\ In rc, 17 L. IL, Ir. 1. 

^ Mortgaged Irish Laud.]— The interest of a 
3Ui!ginent debtor in lands against which a juilg- 
inent lias^been registered as a mortgage, under 
IB tk 14 d'ict. c. 2s} (Irish), cannot be taken in 
€xecuti(m umler a fi. fa. GcnuinL Li re, 14 
ireGh.'E. 46(1, , ' 

Leasehold Property,]— Where a sheriff had 
taken a icjise of premises in execution under a 
u. ta., and sold the term to the execution creditor 
without any assignment in writing Held, that 
the estate remained in the tlebtor, who might 
recover it fj'om the execution cieditor in eject- 
ment. iJoa d. Jffff/he,i v. 1 D. (x.S ) B52 • 

i) M. k W. 872 ; 12 L. J., Ex. 265 ; (> Jur. B(J2. '* 
The legal interest in chattels real, seized and 
soldiindei- a 11 fa., is not vested in the sheriff, in 
the interval between the seizure and comijletion 
<>t the sale to a purchaser. Plut/fuir v. 

8 B. ;lc L, 72 ; 14 M. ck W. 2BU : 15 L. J., Ex 26 ' 
Jur. 783. 

Thcreibre, whore a lease is taken in execution 
by the sheriff , the interest in it remains in the 
C'xecutiun debtoi*, until actual assignment to the 
■'Tiurchaser. ■ Th, ' 

A sheriff who, under a li. fa., takes in execution 
a lease for years, has no light to remain on the 
piemisus for the juirjmso of executing an assio’ii- 
ment and putting the pmrehaser in possession. 

li he should do so, he is liable in trespass at 
the Sint of the execution debtoi*, if in possession, 
although the premises have been sold and trans- 
lerred. Ib. 

The sheriff under a ff. fa. seized a lease, and 
sold the term before the writ was returnable, but 
<tid not execute the assignment to the vendee till 
a subseipient period Held, that this ^^'as a valid 
^ X B. & Aid. 

An outgoing tenant having agreed to assign 
tile lemamdei’ of his term to 1 he incoming tenant, 
to sheiiff, betui’O an actual assignment made, 
may, under an execution against- the outgoing 
tenant, sell his interest in such remaining term 
and sot upon it the same ralue that the inSoming 

Brntol I ilarsh. 10. ^ 

‘Where a tenant entered under an agreement 
tor a lease and paid the stipulated rent Held 
that a tenancy from year to year was created,’ 


which the vsheriff might sell under a ft. fa,. Doe 
d. Wentnioreliimlw SmHli, i IVI. <.k By. 187. 

A., ^ being pos-sessed of a leaseiiold house, 
deposited the lease with Th as a security for a 
debt. C. afterwards olffainct 1 a, judgment against 
A. and sued out a li. fa. The sheriff sold some of 
A.’s goods, but not the house, and returned the 
writ ; whilst the writ was in the sherilf's liand, 
D., witli A.’s eoriseiit. ])aitl the didit due to Ih, 
and had the lease deposited with him, as a 
security for the amount, and for other sinus due 
to him from A. Held, that 0., having allowed 
the writ to be returned without reipiiring the 
sheriff to sell the liouse, hmi piiority o\xn’ I). 
Williams V. (?rad(h)cl\ 4 Sim. 818. 

^ A leasehold estate is affected liy mi elegit or 
fi. fa., from the 1 ime it is lodged fii the sheriff's 
hands, and if ^ the debtor afterwards makes an 
assignment of it, the judgment creditor may 
proceed at ^law to sell the term, and the vendee 
will be entitled to the possession notwithstanding 
such assignment. Burden v. Kenned u, 8 Atk, 
789. ■ ■ 

Judgment de honis testatoris — Executor de 
son tort-chattels real of a Deceased— In the 
Hands of the Defendant.] — Ibide]' a, writ of li fa. 
foumled on a judgment de lioiiis testatoris against 
an executor de son toit, the sheriff’ is authorised 
to seize and sell the deceased's chattels real in 
the pijssessioii of the <lefemlm.it. Bohertu v 
Kelson, [1895] 2 Ir. H. 90. 

Leasehold, Effect of Seizure of on Tenant.] 

xk sheriff cannot turn a tenant out of possessmn 
I V hen he has taken a term under an execution 
' against the landlord. Ihonhall v. Jlurrau 8 
Term Bep. 298. And see JIHlcr v. BamelL 2 
Marsh. 78 ; 6 Taunt. 670. 

— Assignment of, by Sheriff. ]-.Where an 
assignment }>y deed of a lease of premises taken 
in execution wa.s made in the name and executed 
under the _ seal of office of the sheriff, by his , 
under-sheriff ; — Held, that such assignment iniglit 
be proved without shelving the aj)po{iitmei.it of 
the under-sjieri.tf, or that lie had power by deed 
to execute instruments in tlie iianio of the sheriff. 
B<w d. James v. Brawn, 5 B. A Aid. 248 : 24 It E,.’ 
347. ■ ' 

[The sheriff's assignment of a term is sufficient, 
without an actual seizure of the lease, adenian 
V. hawlimon, 1 E. A E, 830. 


Equitable Interest in.] — An equitable 
estate in leaseholds cannot be delivered in execu- 
tion under a li. fa. Keiocadle (Buke), In re, 
Padwich, K.ej}a'HL\ 89 L. J., Oh. 68 ; 8 L. 11 En 
TOO ; 21 L. T. 848 : 18 Wh E’. 8. 

A mere equitable interest in a term of years 
cminot bo taken in 'execution under a li. fa. 

V. Sab ole I/, 8 East. 407 ; 9 E. E 487 H E 

; Luster 

V. Bollond, 1 kes. jiiu. 481 : 8 Bro. 0. C. 478. 

, ^^ccuLioii on a judgment, 

and fmdmg the interest of his debtor in a term 
ot years to bo au oquitablo ioterost, lia.s a lieu 
upu it in equity, without the aid of the 1 & 2 
yot c. 110 ; and where, after such cxeciilioii, 
the leasehold estate of the debtor has been sold 
tim execution creditor has a lien on the piocceds 
of the sale. Gore v. Bowser, 8 tSm. A G. 1. 

OntstMdmg Term to attend the Inheritance.] 
hemblo, that by 2y (Jar. 2, c. 3, au outstanding 
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mere a sheriff who had soi.o.l and sold 

Shauce t^taSTfu 

450; 8T,t. 83!): ..L..J.;i;.l-:.;. '■" ^ 1ha^;ho^ 

Sale of Term of Years mortgaged 1— On an aiul oii^ 

execution bein.er ], laced in a. slioriiibs hands to sell I, of o^ice, to be iraiisf erred 

a term of years in certain lands over which the successor, under the repealed 8 & 4 Will 4, 

plainrilfs held a mortgage, rlie plaintiits and the Ar: . ... , ^ 

detendanr, the srdicitor of the execution creditor - t ^ ^ authoiasing money 

agreed in consuleration that the idaiutiffs as applies only to rnoiiey^ 

such mortgagees would consent to a sale of their and ^ear-marked, and which are the 

interest in the latids by the defendant throindi specifically. of the party against wliose 

the sheriff, undertook to have the sale carried out the^ fieri facias issues. 11 '///;^/ v. JJoi^d, 

subject to and guarded bv such couditions that t’ ^ ^ 12 L. J., Q. B. 141 ; 

the piaiiitiffs’ mortgage debt should in the first ^ 


The piaiiitrffs’ mortgage debt should in the first j 
instance be paid out rf tlie proceeds of the sale. ' 
Ihc s(do was not so carried out, [uid the iireseut ! 
action was In-ought against the defendant for | 
breach of contract. On <iemur]‘er to the state- I 


Money, therefore, levied under a fi. fa. and in 
the hands of the slieriif for an execution creditor, 
cannot be seized under a fi. fa. against such 
execution creditor. Z//. 

After verdict, and befoj’c judgment had been 


ment of claim on the ground that the consiflera- verdict, and befoj'c judgment had been 

tion for the undertaking of the defendant was ’ffh the defendant stdd his leaseluffds by 

illegal : — Held, that the demurrer must be that under the 1 c^: 2 Yict 

allowed, inasmuch as tlie sale bv the sherifi; beino- plaiutilf could not levy execution on the 

the act of an officer of a court^ of justice iu tlie money, v. Prrrott, 4 Beav. 585. 

discharge of his dutv, he Avould by scllin<i- the A A having been issnetl to the sheriff to 
property, subject to‘ the conditions which tlie defendant, not knowing the 

lilaintiffs stipulated for. be acting in violation of amount, sent a person with a Ixinker’s bill 

his <luty on two grounds : first, ’^that the sale of 'A" country notes to the officer 

the judgment debtors interest bcinc*’ an eciiuty ^'’hoin the warrant had been delivered. These 

of redemption only was not aulhodsed by the tendered to the officer. Upon his 

writ of fieri facias under which theshcrifi: acted ; amount he was to levy, the person 

and, secondly, that the proceeds of the sale were ’ ia order to obtain the difference, 

to be paid to a person other than the execution i country notes on the table, 

creditor. Jic/irr v. f/Gradij, 41 L. T. 582. officer seized ^ both the bill and the notes 

Hold, further, however, that while the writ execution, while the person was so 

was in the sheriff's hands unexecuted, the mort- ^bis errand, and upon his return 

.gagees, the execution creditor, anti the mort‘m<mr the balance demanded poundage. He 
might together have made an effectual siSe^of 'J^bjset.iuently seized some sheep for this, v-heii 
the term, and applied the proceeds of such sale nnder protest : — Held, that money 

as agreed between tliem. and miglit have made to seizure, anti that the court 

such sale through an au’cnt of their own. 75. v’onltl interfere summarily to compel the sheriff 

* ' to refund 'the sum extorted as piouiidago. Pell 

-- _ „ V. 7///fc7r/,y(U/ 8 Jiir. Sfio. 

c. Money and Securities for Money ‘ ““ 


1 2 Viet. e. 110, s. 12, money seized 


attached by creditors, are goods and chattels 
within 18 Eliz. c. 5 ; and therefore a voluntary 
purchase and settlement of stock by a person in 
insolvent circumstances out of mouevs belonging 
to him would be held fraudulent and void as 


Therefore, where the sheriff’ seized bank notes 
and coin under a fi. fa. at the suit of A., against 
whom he held an unexecuted fi. fa. at. Ihe .suit of 
!>., he was not justified in paying the amount 


TO Him would be held fraudulent and void as ■" *’ jusuneu in paying rue amount 

against creditors. Barrack v. MZUiUocK 8 Kav money belonging to A. Ib. 

A J. 110 ; 20 L. J., Ch. 105 : 8 Jur. (N.s.) 180 * 5 execution by a li. fa. founded on a judgment 

'W. E. 88. ^ ^ warrant of attorney, may be apportioned 

^ ^ as to entitle the ])laintiff to the proceeds of 

4 ^ s Hands.]-— A party privileged any money actually in the hands of the sheriff, 

iiom arrest, haring been taken c)n a ca. sa. by though before the writ is completely satisfied, a 
the sheriff of G., paid the money to the sheriff, vesting order under the Insolvent Act was made, 
and obtained a judge’s order to have it refunded, which prevented any further execution of the 
M hen the tow n agent was about to do so, the writ in favour of such judgment creditor under 
monej ^^as claimed by the slieritf of M. under a 1 2 Viet. c. 110, .s. 01. Saulrc v, liiietwa 4 

fi. fa. directed to him -Held, that the money P. & D. 038 ; 1 Q. B. 808 ; 10 L. J., Q. B. 110 ; 5 
could not be taken under the fi. fa. v. Jur. 840. 

H. P. G. 109 ; 4 Jur. 28. In such a case, the plaintiff becomes entitled 

Ihe surplus of the proceeds of jiropcrty sold to money seized by the sheriff in specie, as much 
midcr^ a fi. fa. reniainiiig in the haiuLs of the as if it was money realised for goods seized and 
sheriff, after satisfying the execution creditors, sold under the writ. Ih. 
is a debt due from the sheriff to the debtor, and 


cannot be taken in execution un<ler a fi. fa. at 


V." V.t.WAk.V.'XX ■ XX.X. V*\.V.^\JU4,C'XV./J-JL Ch XJL Xi.i. llii — ~ Deposited in Court.]— The 1 A: 2 Viet, 

the suit of a third party, against the defendant c. 110, s, 12, gives no power to seize iiione}" in 
ill the former suits. Ilarr'mn v. Baynter, 6 execution while in the hands of a thii'd person 
M. Ar w n p ri am - o t, t i . .£• ^ 


M. & W. 887 ; 8 D. P. C. 849 : 9 L.’ J., Ex. 169 : 
4 Jur. 488. 


as trustee for the debtor ; and therefore money 
deposited in court in one action, pursuant to 
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43 Geo. 3, c. 4f), s. 2, and 7 & 8 Geo. 4, c. 71, s. 2, 
cannot be paid out to an execution creditor in a 
second action in satisfaction of his claim* Frame 
Y. Canijitcll^ G Jur. 105. 

In Hands of Auctioneer,] — After verdict, 

and before Judgment had been entered up, the 
defendant sold his leaseholds by auction : — Held, 
that under 1 & 2 Viet. c. 110, s. 12, the plaintitf 
couLt not levy execution on the pnrehase-money 
in the hands of the auctioneer. Bra ton v. 
Permit, 4 Bcav. 585. 

Cheq^ue — Brawn hut not delivered.] — A cheque 
of the accountant-general in favour of A., but 
not delivered out, is not his property, so as to be 
liable to be seis^ed by the sheriff. Covrtoy v. 
Vineenf, 15 Beav. 48G ; 21 L. J., Ch. 291. 

Delivered to Debtor’s Solicitor, and by 

Mm returned.] — A judgment having been 
entered up against a party to whom a sum 
standing to the credit of the cause had been 
ordered to be paid, and the accountant-general 
having drawn a cheque for the sum, and delivered 
it to thcattonuw of the debtor, who subsequently 
returned it to the accountant-general, the court, 
on the petition of the judgment creditor, gave 
the sheriff liberty to take the cheque under a fi. 
fa. Watts V. Jeff'eryes, 3 Mac. tSc G. 422 ; 15 Jur. 

Policy of Insurance.] — A policy of insurance, 
effected by the debtor on his own life, and on 
wdiich animal premiums are payable, is not a 
security for money which the sheriff is empowered 
to seize and sell under a fieri facias by 3 & 4 
Yict. c, 105, s. 20, or the IG & 17 Viet. c. 113 
(Common Law Pnjcediire (Ireland) Act, 1853). 
Alley uc v. Parry (5 Ir. Ch. R. 55) followed in 
preference to Stohoe v. Coiraii (29 Beav. 037). 
Saryrnfs Pol toy, 7 L. Ik, Ir. G6. 

d. Goods, 
i. Of Pebtor. 

In Pledge or Mortgage.] — TJiider an execution 
against the goods of A., the sheriff cannot seize 
goods which he has deposited with another 
person as security for a debt. Payers v. Kcnnay, 
9 Q. B. 592 ; 15 L. J., Q. B. 381 ; *11 Jur. 14. 

I’roperty held by way of lieu cannot be taken 
in execution under a ii. fa., either at common law 
or uixler 1 &: 2 Viet. c. 110, s. 12. Leqy v. Em ns, 
6 M. & W. 30 ; 8 D. P. C. 177 ; 9 L. J., Ex. 102 ; 
4 Jur. 197. 

■Wbetber Goods those of Apparent Owner or 
Intestate — Business carried on.] — After the 
death in May, 1880, of A., a shopkeeper, his 
daughter B. carried on the business. Judgment 
was obtained against B. personally, and a fi. fa, 
was issuGfl thereon and delivered to the sheriff 
in March, 1881. At this time B. was in possession 
of shop goods of considerable value, some of 
which had been the property of A. in his lifetime, 
and the rest were purchased out of the proceeds 
of sale of other goods of A. In an action for a 
* false return against the sheriff, who had returned 
nulla bona, he claimed to have a verdict entered 
for him on the ground that the goods were not 
the goods of B. No evidence was given of any 
testamentary <Uspositioii by A. Held, that in 
the absence of any proof that the trading was 
carried on by B. as personal representative of A., 
the onus of which lay on the sheriff, the goods 
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purchased by her after A.'s death could not be 
held to be the assets of A. Felly v. Browne, 12 
L. Ik, Ir. 348. Ahirnicd in 0. A. 

ii. Of other Persons in Pehfor s Possession. 

With Right of Purchase.]-~The ])laintiff lot- 
to D. a house and the furiutin-e : tliey ent(‘re<l 
into a written contract, \vhert‘by the plaintiff 
agreed to sell the house and furniture to D., tiie 
purchase-money to be paid on the conqiltH ion 
of a good title by the plaintiff. Before the 
completion of a good title the contract, was. 
rescinded by cojisent : — Held, that, under tliis 
contract, the furniture never vested iii i). as his. 
property, aiitl, therefore, could not bo taken 
under a fi. fa. against him. Lanyon v. Tooyood, 
13 M. k. W. 27 ; 13 L. J., Ex. 273. 

Purchased at Public Auction for Debtor’s 
Benefit.] — ^Mdiere goods ai’c bona fide sold by 
public auction, and the seller after such .sale is 
allowed to contiime in possession, they caninff, be 
taken in execution by one of the seller s creditors, 
who was present at the sale, as the change of 
possession "was notorious, and there being a good 
and legal consideration to sn])port it. Wiodhamr 
V. Baidocli, 3 Moore, 11 ; Gow, 35. 

Where the husband of the plaintiffs mother 
assigned his effects to trustees foi* the benetit of 
his creditors, and absconded, leaving his wife in 
possession of his house and goods, and notice of 
such assignment was advertised in the news- 
papers, and the goods wein afterwards sold by 
the trustees at public auction, and the plaintiff 
purchased them in order to accommodate his 
mother, and paid for them at a fair valuation, 
and removed some, but left the greater })ai't in 
her possession : — Held, that such pin*cbnse by 
the plaintiff would protect the goods against a 
judgment afterwards obtained, .and execmtioii 
levied by a creditor of the husband, who had 
notice of the assignment at the time; although 
the plaijitiff permitted his mother to continue in 
possession : and therefore that he was entitled to 
recover them from the sheriff'. Leonard- v. Balter, 
1 M. A S. 251. 

Of Assignee of Debtor. ] — Where a sheriff 
being in possession under a fi. fa., the defeiulant 
executed a deed of assignment for a valuable 
consideration, on wdiich the execution was witli- 
drawn, and the a.ssignee continued to manage 
the property, but allowed the defendant to 
continue in jjossession, and the same propei'ty 
was aftei wards seized under an execution, at the 
suit of anoilier creditor: — Hehl, that it was. 
protected by the assignment, although the 
defendant had continued in the visible posses- 
sion. Jczepli V. Ingram, 1 Moore, 189. 

Under Bill of Sale. — Where tlie bona tide 

assignee of a bill of sale executed ])y the sljeriff 
under a fi. fa. agiunst the goods of A. allowed 
the latter to remain in tlie ]X')ssession and 
enjoyment of the goods until anothei* exee-ution 
was put in, and the same effects wei’C again 
seized: — Held, that the first execution, being 
notorious, the assignee of the bill of sale might 
maiiitain trespass against the sheriff, and tliat 
an absolute change of possession was not- 
necessary to give effect to the bill of sale 
against creditors, Latimer v. Batsen, 7 IJ. k K. 
lOG ; 4 B. & G. G52 : 4 L, J. (o.s.) K. B. 25. 

Trover for various articles of bouseliold 
furniture, which the deferulunts ha{l lakcii 
in execution under a jiulgmeut against 0., and 
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which the plaintilt claimed to be entitled to In Hands of Employe of Contractors, and 
tinder a bill of sale from the same person. The. falsely represented to belong to BeMor.] — 
])la intiff protmd the execution of the bill of sale A declaration in an action against A. and B. 
for a valuable considenition, and the seizing of alleged that the plaintiff was em]) Loved ]>y the 

the goods. The defendants’” case was, that the contractors of some proposed buildings to cart 

bill of sale was fraudulent and void, there and convey away the earth dug out of the 
having been no change of possession : but they excavations and sites of the buildings with the 
were not prepared to prove the jiidgineiit under horses and cart of the pdaintiff ; that an action 
which they had taken Ihe goods in execution : — was depending in the Queen’s Bench, wherein 
Held, that without, this they could not impeach B. was the })laintiff, and C. the defendant, in 
the title transferred by the bill of sale, and the which action C, allowed judgment to go by 
plaintiff had a verdict. Sterl v. Bnmn, 1 Camp, default, and a ff. fa. issued against the goods of 
512 ; 1 Taunt. 381 ; 9 E. R. 795. C., directed to A., as sheriff, to be put in 

UTrr ...... Q.T-n executioii bj Mm as such sheriff; 3^et he, as 

aho Bills oi bALE. sheriff, by and with the aid, counsel, and 

On Hire.l — T.f a party has goods on hire for a assistance of ^ B., by him wrongfully and 
tcriu, and "the sheriff' seizes them under an maliciously given, seized, took, and earned 
execution against such party, the owner of the execution of thc \vnt, the goods of rlie 

goods may maintain an action against the sheriff, plaintiff, uru^r the pretence that the same 
if he selis the entire property of such goods ; belonged to C., and afterwards sold the goods 
but. to support the action he must sliew, that, as o.s an execution under the w rit against the gocxls 
soon as the goods 'were seized, he apprised the of C. By means of the premises^, aiul tor 
sheriff that the goods were lent for a term oiih', of the use of the goods, the plaintiff was unable 
in firder that the slieriff might know that he liad carry on his employment and business, and 
only a right to sell the qualified property that thereby ^ lost great gains : 
the' hirer had in the axnxls. JDvtuiw Wlilttalter^ declaration shewed no cause ot action against 
1 Car & P 347. v. 1 Bx. ob9. 


An action by the owner of goods, let for an 
nnexpired term, against the sheriff, for taking 


In Hands of Executor.] — Goods of a testator, 


them under an execution against the party who hamls of his executor, cannot be seized 

hired them, is not maintainable if it appears midcr a h. fa. against the executor in liis own 
that the sheriff has not sold ; and it is in such a ^ ‘ 4 Term Bep. 6 l1 ; 

ease the duty of the party lotting to give notice 2 R, B. 4v J, . 

to the sheriff of the limited nature of the hirer’s | goods of a testator m the possession^of his 


taking the furniture under an execution against execution, iiotwithstandmg the 

B,. though notice was given that the goods phimtiff the actioii agminst the exGciiloids.new 
belonged' to A. Wavd \\ JIacaidry, 4 Term they were asse^. v. ijeof/q 4 Duiigl. 

Jgg 3I>, n. ; 4 Term Bep. n. ; 2 11. B. 483, n. 

Where goods lent on hire have lieen wrong- Where the goods of a testator, which had 
fully taken in execution by the sheriff, under a S 

ii. fa., the owner cannot maintain trover against consistently with the trusts of the^ will, w eie 
him, he not having the right of possession as seized by the sheriff under a h. ta., on a 3 udgmciff 
w'cll as the right of property at the time of the against the executor m his own right, the shm 
sale. Pam v." (Sheriff-), R. & M. 99. may be liable to an action ; ai <1 if Gie detei dant 

^ ^ in the execution disputes the seizure, on the 

Pawnbroker’s Business — Unredeemed ground that the goods were held by him as 

iPiedges — Property in Articles pawned.] — A executor in trust for others, and not in his own 
receiver w'as appointed in an action in the right, that is a claim by a person not being the 
Queen’s Bench Division, to receive the profits party against whom the process issued,” wdiich 
and other moneys receivable from a pawn- wiU entitle the sheriff to an^ interpleader rule 
brokers business' carried on by the defendant, under the repealed 1 k. 2 Will, 4, c. 58, s. 6. 
Subsequently to the appointment of the receiver, Femoich v. Layeoeh, l^G. D. ^532 ; 2 Q. B. 
but before iie perfected his security, a wwit of lOS ; 11 L. J., Q. B. 146 ; 6 Jur. 341). 
fi. fa. W'as issued to the sheriff to recover a sum « 

of money ordered to be paid by the defendant in In Hands of Agent of Executor.] — 

fan action in the Chaiicery Division, in pursuance When an executor before probate by his agent 
w'hcrcof the sheriff took possession of certain takes the goods and carries on the business of 
gootls and chattels in the possession of the the deceased, and judgment is recovered against 
tlefendant. including various articles pawmed the agent as executor, and a fi. fa. issues t her e- 
wnlli her and not yet redeemed. The receiver under directing the sheriff to levy on the goods 
perfected his security, and claimed the redeem- of the deceased in his hands as executor of the 
able i)lcdges in the defendant’s house: — Held, deceased to he administered, the sheriff is not 
iiiat the defendant, as pawnbroker, had a qualified justified, as against the executor, in seizing 
T)i’0[)erty in the articles pawned with her and not goods of the deceased, in such agent s Jiaiids. 
W reilcomed, wdiich wms not intercepted by iS'yto v. 39 L. J., 0. P. 1J9 ; L. R. 5 G. B. 

the appointment of a receiver : and that there- 113 ; 22 L. T. 236 ; 18 R. 551. 


the appointment of a mcciver : and that there- 
■loi’c the sheriff Avas entitled to hold such articles 
on behalf of the execution creditor, and to 


lu Hands of Executrix who subsequently 


she will not be allowed to object to their being 
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taken in execution for her husband’s debt. 
Qutrli V. Staines^ I Bos. & ?, 293 ; 2 Esp. 67 ; I 
B. K. 881. 

Chattels deviseil as heirlooms to a certain 
house, arc removed by the tenant for life of that 
house to anothc]’, and are there taken in execution 
for a debt of the tenant for life. On a question 
whether these chattels were liable to be so taken, 
it was held they were. But this was so hehl 
under the particular words of the testator’s will. 
Foleij Y. Bumdl^ 1 Bro. B. C. 319, Affirming 
1 Btn. C. C. 274. 

In Hands of Administrator.] — Goods of an 
intestate taken possession of, and used by an 
administratoi' in the house of the intestate, for 
three months after the death of the intestate, 
cannot be taken in execution for the adminis- 
trator’s own debt, (riididl v. 1 

M. & Rob. 132. 

In Trust Settlement.] — One being indebted, 
by settlement befoi’e marriage, in consideration 
of the marriage, and of his wife’s portion, which 
was supposed to be more than the amount of his 
debts at that time, conveyed all his real estate, 
and likewise his household goods (his real estate 
alone not being thought an adequate settlement), 
in trust for himself for his life, remainder to his 
wife for life, remainder to his first and other 
sons in strict settlement. The lady being a ward 
of chancery, the settlement was approved of by 
the Master, and the goods enumerated in a 
scliedule. A., after the marriage, continued in 
possession of the goods ; after which a creditor, 
at the time of the settlement, having obtained 
judgment, took them in execution : — Held, that 
the settlement was good against creditors, and 
the trustees cntitlefl to the possession of the 
goods. Ca(loga)i v. Kennet, Cowp. 432. 

A, executed, a deed by which he conveyed 
cluittels to B,, in trust, as to one moiety for 
certain scheduled cieditors, as to the other for 

A. ’s own benefit; C., a creditor not in the 
schedule, sued A. and recovered, and took out 
execution against the chattels in the hands of 

B. B. sued the sheriffs officer and recovered 

at law. Bill for an injunction on the ground 
that the deed was void against creditors for the 
moiety, 'i’he court refused the injunction, for 
there can be no execution against goods in the 
hands of a trustee. CalUand v. 2 Anstr. 

381. 

Goods having been taken in execution under 
a fi. fa, against W,, the trustee of Mrs. W.’s 
settlement claimed them as separate estate of 
the wife. The sheriff thereupon took out an 
interpleader summons in the Common ITeas 
Division, iipon which an order was matle that 
ujmn the trustee paying 116?. into court wdthin 
a limited time the sheriff should withdraw, but 
in default of such payment being made, should 
sell and pay the proceeds into court, and that 
the parties shouhl proceed to the trial of an issue 
as to the title to the goods. The money was not 
} 4 aid into court hy^ the trustee within the time, 
a? 1(1 the sheriff advertised the goods for sale. 
;^Ir3, W. thereupon commenced an action in the 
Chancery Division to have the trusts of the 
settlement carried into execution, a new trustee 
appointed, and, in the meantime, for the appoint- 
ment of a receiver. An injunction to restrain 
; the sheriff from selling the goods or remaining 
in possession of them was granted by the vicc- 
- chancellor Held, on^ appeal, that this order 
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was a restraining by injunction a proc^eeding: 
pending in the Common Ideas Division, and was. 
inconsistent with the Judicatuixi Act, 1873, s. 2J> 
sub-s. 6, and must be dischargc'd. ]\^rigM v. 

10 Ch. D. 24 ; 4U L, T. 200 ; 27 W, IL 

5()2-— 0. A. 

Husband and Wife.] — Where, in an action, 
upon a bond given by the wife while sole, bot.h 
husband and wife were outlawed, lier sojiaratc 
goods are property liable to bo taken in exccaition,, 
although the ontbiwry is set aside as to him. 
Brhciw V. Kennedy. 2 Wils. 127. 

In an action against a sheriff for taking the 
goocls of B. under a fi. fa. : — Held, that A. having 
assumed his name, and passe(-l for his wife, and 
permitted him to appear to be the owner of the 
furniture of the house in which they both lived, 
sucli furniture being her property is not liable 
to be takim in execution against B. Kdwaedn v. 
Brfdyea, 2 Stark, 390 ; 20 B. B. 702. 

Where, by a settlement executed before mar- 
riage, personal property was conveyed to trustci^s, 
for the sole and separate use of the wife, the 
trustees having, in pursuance of tlie trust, ]>aicl 
over a portion of it to her, with which she 
purchased some wearing apparel : — Held, that 
the property in the wearing apparel vested in the 
husband, and that it might bo taken under an 
execution issued against him. Came v. Brijce^ 
7 M. A W. 183 ; <S D. P. C. 884 ; 10 L. J.. Ex. 28 ; 

4 Jur. 1116. 

Where a sheriff, under a fi. fa. against A.d 
seized and sold the furniture in his house, where 
he lived with a woman to whom lie liad ])een 
married, and to whom the goods belonged hefiore 
marriage : — Held, that the woman, having after- 
wards discovered that the marriage was void, 
might maintain trover against the sheritf, and 
recover the value of the goods, although it 
exceeded the price for which they were sold. 
Olafiisjnnde v. Young 9 B. & C. 09G : 7 L. J. 
(O.S.) K. B. 305. 

In Hands of Tenant.] — Injunction to restrain, 
sheriff from executing fi. fa. on goods, ikc., of 
landlord, in possession of plaintiff, his tenant., 
refused. OarMin v. Jsjdin, 1 Madd. 150. 

In Hands of Servant.] — The jilaintiff having: 
purchased a pulfiic-housc, for which he could not 
Iximself obtain a licence, because be resided in 
another tavern, put B., an insolvent person, into 
the house as Ins servant, to keep it for him, and 
supplied him with money to pay for the licence, 
which was granted to B. : — Helcl, that the sheriff: 
was not entitled to take, under an execution 
against B., the plaintiff's ii([Liors and cliattels hi 
the house committeel to B.'s custody. JDfUOaon v. 
Wood., 3 Taunt. 260. 

Mortgagee of Ship.]— If A. lends money on 
the security of a ship, and takes possession before- 
execution executed at the suit of B., the, vessel 
cannot be seized under B.’s execution. Lad- 
hrooke v. Crtchett, 2 Term Bcp. 049 ; 1 B. B. 571. 

Execution Debtor holding Goods under Void 
Deed.] — ^IVliere a person, against whom a fi. fa. 
was taken out was in posscssio.n of goods under 
a deed which was given in consideration of an 
antecedent debt, and a small annuity payalxlc 
thenceforth, the sheriff was warranted in 
returning nulla bona, if it appeared tinit the 
memorial of such annuity was not registered 
according to 17 Geo. 3, e. 20, s. 1, for in that 
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xnd tKinsfci-of the aoods to Y. i: Co. as pled-ees. i ^ Sale by Sheriff hy Private Contract- 
Tovwj y. Liiiiihcrf. (i Moore. I>. C. (Jr.s.) 40();|fot more than £20— Talidity.j— A ; 
L. K.'a P. C. 142 ; 22 L. T. 499 ; 18 W. XL 497. j goods of a debtor bv the sherift 

I conti'act instead of by public auction 

_ , , . ^ . ' under s. 145 of the Barikruptcv Act 

e. Partnership Property. j ^ ^ 

St:(' Partnership Act, 1890, s. 28, and tit. j jxidgineiit creditor. Cnact^han' v. 71 
Paetnicrship. j L. J.. Q. B. 94 *. [1894] 1 Q. B. 79 ; 

Before this act a judgment creditor of itny | (;(| X. SCO ; 1 ilaiison, 407. 
partner rniglit take in exeention against that j 

partner his share in the personal pro})erty of the | Protected Transaction — Charging 
partnership. Jili/u^on v. 7 Man. «S: G-. j A charging order, on a debtor’s inten 

240 ; 1 B. k L. 935 ; 13 L, J., C. P. 117. 1 of money, is not a contract, dealin 

But not liis interest in the good will or the j action ” within the protection of s 
book debts or in anything else not seizable uiuler j Bankruptcy Act, 1883. P/7/«‘r,v, 

a fi. fa. Helmoro v. SmHli (1), 35 Ch. D. 436 : | Cnvton^, hi rr (17 Gh. D. 653), ap 
56 L. T. 535 ; 36 \V. 11. 3— G. A. I followed. O'Shm, hi ir, humw/e y. 

I L. J., Gh. 263 ; [189.5] 1 Ch. 325 ; 1: 
f. G-rowing: Crops. 1 B. T. 827 ; 43 \V. B. 232 ; 2 Maiison, 

Eight of Sheriff to— As against landlord.]— i 
Growing cro],)S of a tenant having been seized ■ 
under a” li. fa., a writ of habere facias posses-^^ 
sioncin was subsequently delivered to the .dieriff 
in an ejectment, at the suit of tiie landlord, 
founded on a demise made long before the 
issuiim of the ii. fa. Held, that the slieriff was 
not bound to sell the growing crops under the 
li. fa., as they could not be legally considered as 
belonging to the tenant, the latter being a tres- 
passer fronr the day of' the demise laid in the ^ 

declaration of ejeetment. IltMlfiMY. Gd^'icolgne. . *0 . 

5 B. A; Aid. 88 ; 24 R. E. 295. 

As against Vendee of Debtor.] 

Yendec of a growing crop of grass, who is^ 
possession of tlie fiekl for the purpose of making 
it into hay, may maintain trespass 
sheriff, if, when' cut, the close is en 
part of the grass carrierl away by a person wlio amount c 
has pitrchased the grass of the bailiff of the Jlowe)‘ 5, 
sheriff, who had seized and sold it nnder a fi. fa. Q. B.337 
against the original vendor, where tXie person C. A. A: 


Exeention— Liability of Sheriff to Creditor^ 
Money paid in order to avoid Sale, j— A sheriff 
who has seized the goods of an execut ion debtor, 
but who has left the premises whore the goods- 
are upon receiving the written ailihission of the 
debtor that he is in possession and is at liberty 
to enter at any time, and who holds the key of 
the premises, is no longer in possession of the 
goods under the execution, and paymcjit to him 
of the debt in order to obtain the key is neither 
paid "‘under an execution” nor “in order 
to avoid sale,” within s. 1, sub-s. 2, of the Bank- 
ruptcy Act, 1890. Therefore, where the high 
The bailiff of a county court, after such payment to 
in him, received notice of a bankruptcy petition, 
and' paid over to the official receiver the sum he 
a^minst a ! ha<l received : — Held, in an action by the exccu- 




EXECUTION — Fieri Facias. 1152 

] dunng which a sum of money accriie<I due to 
. FOii Bent. the landlord fo 7 * rent ; the court, ref used to inter- 

eiznre by Sheriff— - hi his behalf, to order the re.nt to b(,i paid to 

him out of the produce of ttie sale, liCcaiKsc ht; 
might bring ajti a<*-tion for use and oc.caipation 
against the tenant, or an action against tlui 
officer. V. JfilL t> Price, IP ; it. It. (‘do. 

In order to maintain the sudion, it must 
appear that the premises were held a,t a rent, 
certain, llindcy y. It ifle^ 11 M. W. 10; 12 
L. J., Ex. 322. 

By a memorandum signed 31st danuary, ISIO, 
by B. and J., J. agreed to become the tenant of 
tiie a farm G. at the customary time of entry, nuder 
the following conditions, viz, that 2()0Z. annual 
rent, slioupr be paid at the usual tiiue for the 
ffiich "oods have house, premises and lands, as agreed upon ; and 
aid, is not agreed to lay out in improvements and altera- 
’s rent tions of the farm-house aud new sheds a sum not 
De Canx exceeding 200Z., with the understanding that 
spars forl’afters should be found from the estate ; 
cartage for all materials, except stones for 'walls, 
to be done or found by J. It was proved, that 
the usual time of entry on the ueighl-xairing 
is not liable for farms was on the 12th May ; and that the rents 
execution without first [ of the estate of which the farm of G. was a part 
wei’O reserved payable at Michaelmas. The audit 
day being in January, J. entered on the farm in 
. the spring of 1840, and eontinued in possession 
T. I until I84i In May, 1843, he was in aiTear for 
rent to the extent of 160Z., and, on being pressed 
by his landlord, executed a warrant of attorney 
i arrears, 'and of ■ the' 
the iinderstanding being, to 
to be delivered to the sheriff upon a 
Judgment to be entered up ; but that it 'h?as not 
to he executed unless the writs of other creditors 
were sent to the sheriff. In October, 1842, J. 
was again applied to for another year’s rent, at 
which time he paid a portion of it, promi.sing to 
pay the residue before Christmas. In November, 
the sheriff, who had received writs from other 
persons against the property of J., executed the 
fi. fa. : — Held, that these facts warranted the 
. p r* los' jury in finding that a year’s rent became due at 
, oi n.n.ttoo. 12 M. & W, 463 ; 

claim.]— Tlie b3 L. J., Ex. 366. 

How set out in Sheriff’s Eetura.] — A 

landlord is entitled, as against the execution 
creditor, only to rent due at the time of the 
seizure. But, if the sheriff returns that he has 
paid so much for rent due for the premises, the 
court will intend that the payment was for rent 
due at the time of the seizure; and it is no 
objection to the return, that it does not expressly 
state that the rent was due at the time of the 
^ . seizure. Ileynol(U^\ .7^ a rf or 7 Man. &G-. 449 ; 

: i t g Scott (N.K.) 233 ; 2 D. & L. 327 ; 13 L. J., G. P. 

As against an execution creditor, a landlord is ^ 

'entitled to a full years rent, although he has When payable in Advance.] — A cbiim 

been used to remit some portion of it to his may be supiiorted Ijy a landlord in an action 
tenant. WiJUams v. Leii\Hetj, 8 Bing. 28 : 1 against a sheriff for removing goods seized undc]* 
M. k. 8!cott, 92 : 1 L. J., G. P. 13. I a fi, fa. for forchaiiil rent, or rent stipiilatcnl }ty 

A sheriff who takes corn in the blade under a the lease to be paid in advance, as being rent 
fi. fa., and sells it before the rent is due, is not due at the time of tlie seizure within the statute 
liable to aceouur to the lantllord of the defen- of Anne. Uarriwn \\ Barry, 7 Price, 600 ; 21 
dant for rent accruing subsequently to the levy II. II. 781. 

and sale, although he has given notice, and A. being indebted to B., and C. being his 
though the corn be not removed from the pre- surety, A. conveyed certain premises by 'iva.y of 
inises until long afterwards. GmHUanhwBar'kar, mortgage to C. to indemnify him. anii'jiltorned 
1 Price, 274. as tenant to C., at a rent of' fiOZ, a year, laiyable 

Where goods seized under an extent had been in advance. The goods of A. havin'g been seized 
kept by the sheriff’s officer on the premises, under a fi. fa, Held, tliatbv 8 Anne, e. 14, s. 1, 
pending a reference of the prosecutor’s claim, i 0, was entitled to payment of this rent as against 


landlord and Tenant Act, 1709, 8 Anne, c. 14 (c. 

18 in Eevised I Statutes).]— 'The above act makes | 
it unlawful to remove goods taken in execution, ■ 
without paying one year’s arrear of rent to the 
‘landlord, but it does not invalidate the execution 
itself, Wlui'rton-^. Naylor^ D. k L. 136; 12 
Q. B. 673 ; 17 L. J., Q. B. 278 ; 12 Jur. 894. 

Goods therefore, so taken, are in custodia legis, 
and cannot be distrained on by the landlord for 
the year’s rent ; and they are equally in custodia 
legis for this purpose, whether they are in th.. 
hands of the sheriff or of his vendee, provided 
they are incapable of removal. Ih. 

The landlord of ]>rerniscs, on w^ 
been seized under an extent in 
entitled to call on the sheriff to pay a 
due before the teste of t he writ. lte;r v "" 

2 Price, 17. 

To what Tenancies, 8 Anne, c. 14, applies.] - 
The 8 Anne, c. 14, s. 1, only applies to subsisting 
tenancies ; and the sheriff: 

Tcmoving goods taken in 

paying to the landlord a year’s rent, where the 
tenancy has determined before the seizure, 
though within six months of it. Co.r v. Lekjh^ 

43 L. J., Q. B. 123 ; L. K. 9 Q. B, 333 ; 30 L. 

494; 22 W. K. 730. 

The 8 Aline, c. 14, s. 1, is not limited to the ^ 

ease of an original demise of entire premises, but for 420Z,, the amount of the 
applies to a sub-lessee, and to goods taken in year’s rent 
execution in a})artments being part and parcel fa. was 
<of the messuage. Thnryood v. IUrJiarfhoti, 
r> M. 6c P. 270 ; 7 Bing. 428 ; 4 Car. k P. 481 ; 9 
L. J. (0.8.) C. P. 121. 

Boes not apply, unless Creditor Claims 

adversely to Landlord.] — The statute applies 
only to cases where the judgment creditor claims 
adversely to the Inndlord, and not where the 
executi<')u is sued out at the instance of the land- 
lord himself. Taylor v. Lanyon^ 4 M. & P. 316 ; 

6 Bing. 536 ; 8 L. J. (o.S.) C. P. 180 

Por what Bent Landlord can 
-sheriff is not lioimd to allow to the landlord a 
year’s rent, where, under, the circumstances, it 
must be taken to have censed at the time of the 
xjxccutimi. JTo(hj,w}i\\ Ga^'iootynr. 5 B. & Altl. 88. 

The landlord of ju'emises, upon which the 
gooils of his tenant arc taken in execution, can 
only claim from the party issuing the execution 
the rent tiue at the time of taking the goods, and 
not that which accrues after the taking, and 
-during the eontiuiuuice of the sheriff; in posses- 
•sion. IIoduHii v. Knkjht^ 1 M- 
il, 11. 424. 
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the execution creditor. t, Itfdledf/e, 5 f mtended to be allowed out of the fir.'St paymeiit 


H. .V: X, 249 : 29 L. J., Ex. 117 


; due by the assignee to the lessee. iSaumleri^ v. 


6 B. cS: C. 524 ; 1) 1). 11. 549 ; 5 L. J. 

^ Improper Sal© of Goods by Sheritf.]— (o.s.) K. B. 192. 

Wlierc tlic owner of a cotton factory on the 

l.hb XoYcinber. 1815. demised tljcsame, to^etlier Hotice— To be given to Sheriff.] —Semble, that 
with its maciiiiierv, for seven years and two sheriif is not bound to iind out what rent is 

months, reserving ’ for the hrsr^voar and two to a landlord, and pay it him, unless the 
mnnr’ns a reiit of l.OoOZ., payable on the day landlord gives him n-aice. Smith y. 

after the date <u the indenture., and for the rest 'I'tiimt, 400 : 12 K. K. G74. 

of the term a vearlv rent of 350/., pnvahle in A notice to a sheriff, stating that the rent was 
advance; iind the indenture cuiunined a clause due to S. and the mortgagees of his estate, and 
of entry and distress in case of noii}iavmcut of signed by a person who was not the receiver 

rent; a covenant to u>e the machinery upon the appointed by the mortga.;^3 deed, is sufficient. 

]'>rcmises only, and not eisewhej’O ; am I a ]>roviso, Cblifer v. Spi‘ci\ 4 Moire, 473 ; 2 Br. & B. 07. 
that when and as soon as the rents bv tlie lease -it jf*- j-i t. • j* ■« ^ i nn 

iVKorvcHl to bo pat-ablo for tho first voir aiul two . f Laadlord s Claim for Ejttt.]-lhexe 

n.o,.lh.s of tho tJrm ^Imuhl Itarc boom paid u.,,1 ! ogigat.™, upon a shcnli to give an 

di^oUartro.l.nnaaIl other oovonanto, olatiso- aiKl’ f f ' 'P 

agreements therein coutaiued. on the lessees’ I Xr. lb. 


part ami beliulf, having al^o been fiiltilleil and ' 

pej'formed, tiie lessees should become ab'=^olatcly 'Witliixi what Time.”’ — Under 8 Anne, 

entitled to tne machineiy coinpiusetl in a certain sheriff is buind to retain one year’s 

schedule, as their own goods and ciiattels. abso- proceeds of a tenant’s gt’jods taken 

lutely tor evor. Lur the jygreement was, that the execution, provude<l he has notice of the land- 
tenants shoulcl purchase (lie machinery troin the pjpp'g claim, at any time while the gtwls or the 
laiidltUfl for of ’which 1.2.>0,,. were to be proemeils remain in his hands; and the court 

paid down, before the execution of. the lease, and ordered .such rent to be paid to the landlord out 
the reinaiiuug 1...5U/. to be paid with the first of the proceeds, though notice was not given to- 
year s rout ; and the latter sum wa.s inseitcd in £p0 sheritf until after the removal of tliegxiods 
the lease as nii mcreased rent ror the first year from the premises. v. 3 B. & Aid. 

and two months ; and the tenants committed 440. :)2 II, E. 453. 

bankruptcy prior to the 2Sth of June, Good.s having been taken in executiton, the 
commission issiiea on the lam lloixl, after the sale, but before the removal 
14th July, ami the assignment wns executed on of tlie iroods. gave notice to the .sheriff that rent 
tho hth^ciitenibmffollovuiig; andtheshm^^^^ due to him Held, that an order on the 

levied an execution at the suit ot a creditor, on sheriff to pav the rent out of the proceeds in his. 
the -btli June, iiiider wnich his bailiff' took fiands was pro[)erlv made. Yateti v. liUtJeSaBy 
])ossession : and notice or the banxi'iiptc}’ and 5 049 . op L. J.. Ex. 117 

commission -was given to the bailiff in August ; 

ami all the preceding rents had been paicl, and Sheriff aware that Bent is due.] — If a 

the laudloi'd required the sheriff to pa\' him the .sheriff, knowing that rent is due to the landlord, 
rent in arrear, being less than a year's rent, proceeds to sell the tenant’s good.s under a fi. fa., 
before the goods should be removed; hut the without retaining a year’s rent, lie is liable to- 
sheriff, notwithstanding, on tho 19rh, 2l)tli and the lamllord for"”it, although no specific notice 
21st Heptember, sold all the machinery ami has been given him by the landlord that such 
effects on the premises, out, of which he paid the rent is thie to him. AndrewsY. Dixon, 3 B. Aid, 
execution ci’eilitor his debt, and retained the 045 ; 22 R. R. 518. 
amount of the rent due ; — Hchl, in an action on 

8 Anne, c, 14, brought by the landlord against the Duty of Sheriff as to.] — It is the diitj" of the 
sheriff, that the machinery was the absolute sheriff to levy for the rent in the first instance, 
property of the tenants ; that tlie landlord had a ami then for the execution ; and he must retain 
right to distrain on it ; that he luul been dis- a sufficient sum to satisfy such rent, before he 
ap])ointed of his rent by tho sheriff’s acts, and removes any of the goods from off the ]>remises. 
was therefore entitled to recover against him the Colijen v. Spn‘)\ 4 Moore, 473 ; 2 Br. & B. 67. 
rent in arrear ; although the sheriff might have The sheriff is not bound to levy under a fi. fa. 
been also liable to an action at the suit of the ’whatever the value of the goods may be, unless 
iissigiiGCs, Dueli v. JiraddijU, A'Olol. 217; 13 the execution creditor (having notice) first satis- 
Price, 455. ties the landlord’s rent. Cbckrr v. Mnaqrocc-, 9 

Q. B. 223 ; 15 L. J., Q. B. 365 ; 10 Jur. 922, 

Wliat Deductions can hs made from.] — Where the sheriff seized the goods of A. under 

in an agrecmciir for assigning a lease fora sum an execution against the goods of B., and after 
of money to lie paiil on or before a distant day, the making of an inter] xleader order, and before 
llie lessee agreed to make some alterations on the trial of the issue, paid the landlord a quarters 
the premises which his assignee was to occupy'', rent out of the proceed.^ of the goods ; — Held, 
paying, until the completion of the assignment, that the sheriff was bound to pay over the 
at the rate of 100/. per year in half-yearly amount of the quarter's rent, as ’well as the rest 
payments. Tlie lessee afterwards agrectl to allow of the proceeds of the sale, to A., after the 
12/. for some of the alterations he ought to have decision of the i.sisue in his favour. Whito v. 
made; the rest was never cuunpleted, and the Bindead,^ IZ 0. B. 304 ; 22 L. J., C. 11115; 17 
assignee paid in mlvaiicc 10/. Held, that the Jur. 394. 

slicriif levyingon the gootls of the assignee under Where a sheriff has realised the amount of an 
a fi. fa., was bound to pay over to the lessee half execution on a fi. fa. he cannot justify the reten- 
a year's rent due; and that the 12L and 10/. tion of the money on the ground that the land - 
wore in. part payment of rent, as they were lord has made a claim to the whole of it for rent, 

YOL. YI. 37 
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which claim he has not yet heen enabled to 
prove the truth of ; and upon a return to the 
writ setting forth such facts an attachment 
will issue. Hall v. BadtUu^ 7 L, T. 721; 11' 
\Y. ll. 314. 

Where the sheriff executes a fi. fa., and he 
receives notice of a years rent being due, and 
the goods on the premises arc not sufficient to 
satisfy a year’s rent, he must withdraw ; and, if 
he sells, the coint will not stay proceedings in 
an action against him on 8 Anne, c. 14, s, 1, on 
paying over the proceeds- of the sale. Foster v. 
miton, 1 D. P. C. 35. 

Bankruptcy of Execution Debtor — Bower of 
Sheriff to deduct from Proceeds of Sale.] — Where 
a sheriff, having seized and sold the goods of a 
trader under a writ of fi. fa., in respect of a judg- 
nieiit for a sum exceeding 202., paid one quarter’s 
rent due to the lamllord of the trader’s premises, 
in obedience to a demand made at the time of 
sale, and within fourteen days from the date of 
sale received notice of the trader’s having been 
adjudicated a liankrupt on foot of the le\’y : — 
Held, that the sheriff was entitled to deduct 
from the produce of the sale the amount of rent 
so paid by him. JPCWrthi/, Itt re, 7 L. K., Ir. 
473— a A. 

Action against Sheriff for removing Gfoods 
before Satisfying.] — In an action against a sheriff 
for removing goods without paying a year’s rent 
due to the landlord, it is no ground for ari-esting 
the judgment, that the declaration does not shew 
upon whose goods the levy was mtule, if it appears 
they were on the demised ].)remises. Forster v. 
awlison. 1 a. D. 58 : 1 Q. B. 419 ; 10 L. J., 

■ Q. B. 167 ; 5 Jur. 1083. 

8 xViine, c. 14. s. 1, does not apply, unless the 
goods are actually removed from the premises. 
White V. Blmtead, 18 0. B. 304 ; 22 L, J., C. Ih 
115 ; 17 Jur. 804. ' 

A landlord having distrained for rent, was in- 
. duced to withdraw the distress by the tenant’s 
assurance (which was false) that a particular debt 
had been satistied. The creditor having proceeded 
to judgment and execution, the tenant's goods 
were seized by the sheriff : — Held, that the land- 
lord was entitled to a year’s ]‘ent under S Anne, c. 
14, s. 1. WoUodoR Y, Stafford, 15 C. B. 278. 

In an action by a landlord against the sheriff, 
the court refused to allow the proceeds of the sale 
to be paid into court with the costs of the action, 
though it was sworn that the sale was regularly 
conducted. Groomhndije v. Fletcher, 2 i). P. C. 
,358. 

A sheriff is not liable to the landlord in an 
.action under 8 Anne, c. 14, s. ], unless there is an 
.actual removal of the goods from the premises ; 
the mere exe*cutioii of a bill of sale not ]:>cing 
equivalent to a removal. Small man v. Pollard, 
7 Scott (NMt.) on ; 1 D. A L, 001 ; 6 Man.& U. 
1001 ; 13 L. J., C. P. 116 ; 8 Jur. 24i;. 

An action for money had and received cannot 
be , maintained by a landlord, to recover the 
amount of a year’s rent against the sheriff, who 
has sold his tenant’s goods under an execution. 
Green v. Austin, 3 Camp. 260. 

A sheiiff seized goods upon lands leased to a 
tenant, sold the same for less than a year’s rout, 
and permitted them to be removed mthout pay- 
ing the landlord the year’s rent, Avhich was duo. 
The latter brought an action against the sheriff 
for such a removal, and the court refused, on 
payment into coiu’t of the sum which the goods 


---Fieri Facias. 

produced, to stay the proceedings until the plain- 
tiff undertook to pay the costs of the suit in the 
event of his not recovering inoic Jhan sum 
paid into court, tkilrert y. JidlJfe, 2 l>. A Ad. 
418 ; 0 L. J. (O.B.) K. B. 240. 

■When Sheriff’s Officer has given IJndertaMng . 
to pay.] — .If, on goods of a tenant, bciiig taken in 
execution, the agent of the hindlord takes ti'om 
the sheriff’.s officers an umleriaki ng .U>i* a, year’s 
rent, and then cousonts to the goods ])eing sold, 
the landlord cannot afterwards jnaintain an 
action against the sheriff for not ])aying 
a year’s rent on making the levy ; althoagh 
the rent is not ]mid according to tiie under- 
taking, and although the undertaking should 
be void tiiuler the Statute of Frauds, for^not 
stating any considoration. Pother y v. Wood, 
3 Gamp. 24. 

After Hotice.] — A sheriff who seizes goods 

under a ii. fa., and, after notice that rent is duo 
to the landlord, removes the goods without such 
rent having been first paid, is liable for such 
removal under 8 Anne, e. 14, s. 1, to an action by 
the landlord, lliseley v. Pyle, 11 M. & W. 16 ; 
12 L, J., Ex. 322. 

Where the landlord has a claim for rent, and 
gives notice in proper time, the sheriff ought to 
pay him, otherwise the court will make the 
sheriff pav the costs of appearing. Clarlie v. 
Lord, 2 D: P. C. 55. 

If the sheriff levies on and .removes goods 
which are not the pr<-)perty of the judgment 
debtor, and has notice of rent clue before re- 
moval, he is liable to the landlord under 8 Anne, 
c. 14, s. 1, although he has paid over the whole 
proceeds of the levy to the owner of the gO(.»ls. 
Forster v. Coohsun, 1 G. & 13. 58 ; IQ. B. 410; 
10 L. J., <l B. 167 ; 5 Jur. 1083. 

In an action under 8 Anne, c. 14, s. 1, against 
tliesheri.ff for rcmo\dng goods taken in exeeution 
without paying the landlord a year's rent, the 
measure of damages is priiiia facie the amount of 
rent due, but it is conqjcteiit to the sheriff to 
prove in mitigation of damages that the value of 
the goods removed wns loss than the amount of 
rent due. Thomas v. Hi rehouse, 56 L. J., Q, B. 
653 ; 10 Q. B. D. 568 ; 36 W. ik 104. 

In 1881 the plaintiff car lied a resolution under 
the arrangement sections of the Bnnkru[)tcy 
(Ireland) Act, 1857, for a composition with his 
creditors, it being rcqiiii'ed by the resolution that 
the plaintiff’s estate and effects should vest in 
the official assignees and one H'., as a security for 
the creditors, upon trust, in default in payment 
of the composition, to apply to realise the estate. 
Afterwards, aii(i before the composilioii had been 
carried out or the plaintiff had obtahie<l any 
certiheate, the plaintiff by .lease, dated the 13lii 
•April, 1888, demised certain premises to T. 
Goods of T, in these promises were seized under 
a fi. fa. and a cpiartcr’s rent then due under 1ha 
lease wars claimed from the sheriff liy the 
plaintiff, and by the official assignees and H. The 
sheriff paid the official assignees and '!4., and 
sold the goods. lu an action by ‘the plaintiff 
against the sheilff for allowing the goods tube 
I'emoved wdthout satisfying the plaintiff, the 
above facts being stated in the pleadings : — 
Held, that the plaintiff was entitled to maintain 
the action. Doran v. Hoove, 16 L. IL, Ir, 181. 

Bill given by Execution Debtor and Third 
Party for Arrears.] — In an action against a 
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sheriff for abatuloning a seizure, it appeared tliat Y. Challis, 1 Ex 279 ; 17 L. J., Ex, 

aftei’ seizure the sheriff leamocl that a year s '= 73. 

relit was due to the hiudlord. and withdrew,! In an action by a landlord against a sheriff, 
withrait giving riotiee to the oxecntioii creditor ‘ for removing under an execution the goods of his 
that tlie rent was due : that a bill of exchange, ■ tenant, without securing payment of a, year’s 
still current, accepted l.>y a thir<l party, had been rent under 8 Anne, c. 14, the tenant was called 
given to the landlord ft.ir a sum equal to a year’s to prove the rent due, but objected to as inter- 
rent, and that the value of the grtods seized w\as j ested, and released by the landlord : — Held, that 
less rh.an a year’s rent. The only evidence given 1 the release could not he pleaded in bar of the 
as to the liill of excliange was that of the land* | action, puis darrein continuance, nor did it 
lortTs agent, who deposed that he took it as a ’ reduce the landlord to the necessity of taking a 
ci)llateral security for the rent, and that there j verdict against the sheriff for nominal damages 
was no contract binding hi]a not to sue. No ; only. S Anne, c, 14, s. 1, applies to goods in 


question as to any such contract tvas asked b.y apartments being parcel of a messuage. Thtmjootl 
the ]jlaintiff to be submitted totlie jury : — Meld, v. Jilelmrdmn, 4 Oar. & P. 481. 
that the currency of the bill did not. exonerate 

the sheriff from responsibility to the laiidlord, Erought by Trustees.] — The trustees of 

under the statute cT 9 Anne, c. 8, s. 1 : and that outstanding satisfied terms, assigned in. trust to 
thei'c is no legal obligation upon a. sheriff to give attend the inheritance, may >sue the sheriff for 
the execution creditor notice cT a landlord’s not retaining a year's rent due to the landlord, 
olaim for rent. iJavldwn. v. Allen, 20 L. K., after notice so to do, in an execution against the 
Ir. K). tenant. Colyer v. Sj)eer, 4 Moore, 473 ; 2 Br. & B. 

■ * OT.' 

0oods in Gustodia Legis.] — On the 11th of , . , , ^ 

'.March tlie sheriff seized under a ii, fa. for an When Sheriff is entitled to an Interpleader.] 
amount exceeding 20/, goods and .chattels of a —Whore an execution has been levied, and a 
tenant upon premises held upon lease, the rent hmdloid makes a claim upon the sheriff’ for rent, 
of which accrued due on the usual quarter days, the execution creditor has not expressly 

On the 17th of March the goods ^ve!•o sold by the disputed, although the claim may be disputable, 
sheriff bv private sale, and the sheilff went out whether as regards the amount of rent due, or 
of possession. On the' 23r<l of lilareh a bank- regards the liability of the property which 
ruptev petition founded on the seizure and sale seized to distress, the sheriff is not 

was presented against the tenant, upon which he entitled to an interpleader, at all events^ unless 
was on the 5th of May adiudicated bankrupt, the landlord claims any part of the property. 
On the 10th of April the purchaser from the Bateman v. Farnsworth, 29 L. J., Ex. 365; 
.sheriff removed the goods. On the 15th of 2 L. T. 390. 

April the landlord gave notice to the sheriff „ ^ ^ ' 

requiring payment, under 8 Anne, c. 14, of two 5’orfeiture of Eight of Action against Sheriff 

quarters’ rent, due on the 25th December and Execution Creditor directing Sheriff to 
the 2.5th of March precedins. The sherifE paid withdraw Execution.]— if the attorney for an 
the iH-ooeeds of the sale tQ-the trastoe of the execution creditor, on being informed of a claim 
bankrupt’s estate Held, that the landlonl was by the landlord for rent, direct.s the sheriffs 
mot entitled to payment W the trustee in bank- i o®cor to withdraw the execution, and he does 
TUiitcy of the rents, as he riiisht hare distrainod so, and the plaintiff issues a ca. sa. for the debt, 
betwJen the 17th ' of March and the lOth of i ^uch execution creditor cannot bring an action 
April ; and that he was not entitled to payment I against the sheriff for faLsoly returning to the fi. 
.of tlie quarter’s rent due on the 2,5th of March, i that so much rent was due, and he .tnll not 
as the rent w.as not duo at the time the goods I be entitled to recover though he shews that the 
were soizeil. PMm TrmUcif. Ex i)«r;.s. i supposed landlord had not a right to the rent 

J,i IV. 55 L. J., Q. B. 217 ; 54 L. T. 3U4 : S4 W. E! I claimed ; and that the attorney, at the time he 
■442:^3 Moi'j'ell, 27. ' directed the officer to withdraw the execution, 

The pm.eh,a.ser from the sheriff is bound to 'bd not know what the landlord’s title was. 


remove the goods wTthiii a reasouable time. If 1 ^ 
he leaves tlie goods on the demised premises for ' 
his own convenience the landlord can distrain on 
them. Ik 

V..,, ;— , Proof of Amount of Kent due.]— In an 
.action against a sheriff for removing goods taken 
in oxecut ion without paying the laiidlord a year’s 
rent, it is not neces.sary to prove that a year’s 
T(‘nt is line ; it is sufficient to prove the occupa- 
tion ))y the tenant ; and it lies on the defend an,t 
to sbenv that the rent has all been paid. Ilar- 
rinan v. Barry, 7 Price, 600 : 21 II. 11. 781. 

In an action against a sheriff, for negligence in 
■not ievyiiig under a ff. fa., the defence"^ tvas that 
he had withdrawn on notice from the landlord 
that i'ont was due. At the trial ‘the landlord 
stated tliat rent was due ; but, on cross-examina- 
tion, it a^ipcared that the execution debtor held 
under a lease, which was not produced : — Held, 
that the fact of rent being due could not be 
piroved without production of tlie lease, and 
that the plaintiff was entitled to a verdict. 


Stuart V. WMftaltcr, 2 Car. & P. 100 ; R. & M. 
310. 

7. Husbandev Pho visions. 

Sale of Fanning Stock Act, 1816, 56 Geo, 3, 
c. 60.] — 56 Geo. 3, c. 50, although ]jassed for 
the purpose of general good and public benefit, 
in })romotiug good busbamlry, does not extend 
to bind the crown ; therefore, sales of goods 
seized under prerogative process are not within 
it, and the sheriff must sell imconditioiially ; 
nor can the sheriff sell crops as subject to 
tithe ; he must sell without any qualification. 
Be,r V. Oshorne, 6 Price, 94 ; 20 B. R. 019. 

56 Geo. 3, c. 50, s. ll,is not confined to sales of 
farming stock and crops on land let to farm by 
the sheriff under an execution, but applies to an 
ordinary sale by the tenant himself, and a pur- 
chaser from the tenant is hound by the terms of 
the lease under which the tenant holds. JHllm ott 
,v. Bose, 3. El. ,& Bl. 563 : 2 C. L. B. 677 ; 23 L. J., 
Q. B. 281 ; 18 Jur. 518 ; 2 W. R. 37S. 
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stated ill the anidnvil to liaVL> lieeii duly appointed 
E. ELEGIIT. the official nssiu'iioe of ilio ewtate aiui ellvcts of 

T p,.vT,-r>ATT^ death a-Held, that tlu^ e]<--it was 

1. WiNMULLY. regular iii thus followitig the judgtueid. ; aihi 

!^lot Eecessary preliminary to E< 3 [iLital)le that tlie atU<lavit was esscait iaily dettHdive^ in. 
Execution.] — Since the Jiulieature Act, 1873, it not shewing in precise, terms that tlu'. ap}>oiut- 
is not necessary for a, judgment cmlitor, who meiit of tlie new ar^sigiiet', took place Indore the 
seeks to obtain cquitahle execution of the judg- issuing of the eti'gU. AW/ v. 0'rarr.'<r/ul fhr- 
ment debtor's e.qnitahle interest in land, pre- poratio/i, 7 0. B. 777. 
yimisly to sue out an elegit. Ex partr^ ^ .. ^ rni 

Watliius, In re. 49 L. J., ; IS Ch, D. 252 ; BegistratioE of yrri.]— Jho vogisli-atioa ot. 

41 L. T. 505 ; 28 W. K. 127— C. A. the wnt. prior to the diiti' o1 Hie ivt urn ol the 

sheriff is not in disaccordaiu^e wuth the terms of 
Goods.!— Bankruptcy Act, 1883, s. 14G, which the Judgments Act, 18114, 27y yy id. _ c. 112, 
deprived the plain tiffi of his right to the delivery s.^3. PJiampney^s v. JJuriy/?td, 2i> L. 1. obi , 1.) 
of goods under elegit, not retrospective. I/tmghv. W. It. 148. 

5o"l 1\ 312t'3h\k'Bf 452° i Mowclt’l— 0. A. .yteration ia Date of Beprn of emn 

; Will not alter the return ot an eiegit t<i a later 

Delivery in Execution.]— The return of the 

sheriff to an elegit constitutes actual delivery of without tne consent c t ] . . 

the land in execution within the 27 .fc 28 Yict. 

c. 112. Chamjmeys v. Burlamd^ 23 L. T. 584; ? - Xj. 4., lix. -u.. 


lUW. 1-1.148. 

Priority of.] — A judgment creditor of a rail- 
way company, who hail obtained an elegit, wars 


3. riiOXn^RTY EXTiilXDIBLIi. 
Leaseholds.] — IShjiwithstanding the provisions 


restrained from taking possession of the lands of s. lit) of the Bankripitcy Act, 18^3, a writ of 
and chattels belonging to the company as against exteiuls to leaselmlds. ibirltanlMm v. 

prior mortgagees to whom were assigned the ^ jMorrell, 40. 

undovtalduk, calls on yiarehold^ tolls. ^ Tail-Exousratioa.]- 

f?W;WVfnT;i?'T i ri • d ^ which a testator was Iielicved tode 

0 Jur. IJJU. ^ ij. 1 1 V. entitled in fee simido, but of which he was in 

A judgment dehto.;, after a fi fa. had been tail under a settlement, were in 

partmlh- exeeutofUtgamst his goods aidclmttes ; aolivered in execution under a writ, 

gave a second charge on mortgaged leasehold judgment ereditors. 'I'lio testator 

pro(,orty K, another creditor, ihe judgment had ^ J , 

been, du y reanstered, but no further steps had , . , i t i t . ,4 4. . i tt uic iw.o. 

, j. 1 - 4 1 . • 4 V e 4. 1 • 1 4-7 testatoi' and died intestate, ieavina' fi. his jieir- 

heou taken to obtain delivery of or to bind the , , .4. 4.„n ..a-.,, .-.r 

1 j nn 4 w .-114-1 ^ +. 1 at-law. H. was tenant lu tail 111 possession o£ 

land. The mortgagees sold the iiroperty, and v -4- . h* +1, ■ -fiu. 

after satisfviug tlrnir debt there rimaiued a thespands unite the Im datum 

balance in Iheir hands, to attach which balance !>'pt —Hf 'l- p'* po pyS'O create, by the 
a garnishee summons was taken out bv the judg- f eniorccaUe aga.ns,, Uie e.s ato 
mSnt creditor ;-Hekl. that the holder of the tad of H. was not so o.preeable in epnerat.on 
charge on the mortgaged projierty was entitled “ | yy*-';,, 4 ' ,^4 

to sirtisfv his claim imt of thi.s balance, in priority rl'l "fubT'^-'P m t i/ 

to the judgment creditor. liacWumse d Siddle. ‘’‘O L. 1 . .-> 00 ; 41 . E. 


38 L. T. 487. 

Issue of for Part of Sum recovered by Judg- 
ment.] — An elegit cannot be sued out for part 
only of the sum recovered by a judgment, unless 
it shews on the face of it that the residue of 
the judgment has been satisfied or otherwise 
disposed of. SItfnvnad v. Clark, 15 ]M. aV \s. 
701. 

Eor Costs,] — A defendant in a suit having 
been condemned in costs, and having neglectetl 
to i'jay them, and having no pej’sonai property, 
bill- having real property ; — T-Ield, that the court 
had I'lowe]' to issue a writ of eieffit. Heath v. 
Meath, 23 L. T. 931 ; 22 W. E. 2GC. 


2, Writ, axd EEaisTRATiox. 

Perm of Writ,] — On the 4th February, 1840, 
judgment was signed against the defendants in 
an action of debt, at the suit of A., B. and C., 
assignees of ])., a bankrupt. C. (who was the 
ofiicial assignee under the fiat) died in February, 
1848. On the 4tli April, 1849, an elegit was 
sued out at the suit of A., B. and C., without 
any sci. fa. or suggestion of the death of C., or 
of the appointment of his successor, who was 


Advowson.j — An advowson descending to an 
lieir is real assets, and (as it seems) extendible 
in an elegit. liohutaon v. Tonije, 3 1\ W. 401. 

Estate in Kemainder of Infant, producing nOf 
present Income.] — A plaiutitf, who had recovered 
judgment with damages in an action in tort against 
an infant, sueil our an elegit against his land un 
the judgment. The infant's only interest in land 
was a remainder in fee ex[)ec.taut on the deatli of 
a tenant for life, whi(‘h produced no jiresent 
income to the infant. The sherifi' returned that 
the infant was seisud of the reversion of tlie. laiul 
in fee-simple, ami that it was of the annual vahie 
of 124/., and that lie lia<I delivered the pi'emises 
to the creditor. The creditor then pj’csented a 
I petition under 27 A 28 Viet. c. 11.2, s. 4, for a 
i sale of the infant's inteirest in tlie land: — ITeldy 
first, that the sheriff lia<I no p<iwer to seiise an 
estate in remainder belonging to an infant, and 
therefore the judgment creditor had accpiired m> 
charge on the infant’s interest. Soath. In r/\ 43 
L. J., Ch. 141 ; L. E. 9 CIn 3()9 ; 30 L. T. 347; 
22 W. E. 400. 

Held, secondly, that the sherifi having erro- 
neously returned that the infant was seised of a 
reversion producing a present income, a petition 
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for sale of the infant's inrerest, which was a hare 
reinaiiuler, was iuconsi^tent with the return, and 
eonld nor l>e su])}K)rted, Ih, 


-i. Position op Execution Creditoh. 
a. Generally* 


Trust Property.] — A jialgmcnt affects! Eight of Eviction.] — In an action on a lease 

the legal estate of a party frcan the time it “is the defendant pleaded that, }>efore the lease. P. 

signed": Init it alfeets only such trust property impleaded the plaintiffs, and had judgment of 

as the debtor is possessed of at the time execu- elegit of the lands ; that the plaintiffs were 
tioii is siie<i out, so that such trust property found by the inquisition to be seised of the 

cannot be taken under an elegit sued out after premises, which were leased to B. for seven 

a- conveyance (>t It, grounded on a judgment | jmars, subject to two mortgages ; that the sheriff 
signed ))e£m'e such a conveyance. Iffirr/a v. j delivered the premises to P., to hold until the 
Pi/f/Ji, I Bimr. HBr> : 12 Moore, 577 ; 5 L. J. ' damatres should be fulty levied : that before any 
(o.k)' C. P. I rent became due, P., by virtue of the delivery to 

him, ejected, expelled, and put out the defendant 
Mausioii-liouse excepted from Leasing Power , tpejefronn The plain tilfs traversed the eviction 
of Tenant for Life.] — A iiiansiondiouse excepted | words of the plea. It was proved at the 

from the leasing power of a tenant for life, is demamled rent of the defendant, 

subject to execution at the suit etf his creditors threatened, if he did not pay, to turn him 

during his life. lAn'ia v. Jfarlhoroufjlt [Dtiltc'), whereupon the defendant "paid P. three 

2 Swans. 122. quarters of a year's rent, and attorned to liim 


incidents, and mav be taken in execution, 


immaterial, and the piaiiitiifs were 


cornorat'iaii in respect of a debt contracted before , i • t,4 . 4^ 

the passu, ^ of the act. An,uU v. 13 Distreas.j-A tenant by eleg.t Imp 

C. 74.1 -,1 C. L. R. 30y , L. J., G. V. 235 ; 'A “t T’lff ‘ ^ ’ 

Land wirich had been conveyed to a local ■ . _ 4. i t* •/, a 

board of health, for the purposes of the Public Action for Bent.] By an iiiqiiisit on 
Health xVets, was used as a reservoir fertile on an elegit against C., it was foimd that, at 
supply of water to the district of tlic k>cal board. of the pidgment, he was seised of l^uds in 

A judgment having lieen obtained against the the occupation of B In point oi these 

local tard in the name of their clerk :~Held, ands were vested m trustees in trust h>i C a^^ 
tPrO- fhA In7irl u*n<; UmWc to ho taken undci’ an raising a sum of moiie} foi T., but the 


that the land was liable to be taken under an tor raising '‘t sum or moiie} /oi r., out luo 
elegit. Worrel With-rivorhs- Co. v. Lloi/d. L. E. g^tces poi'mittea a to receive the rents .— 
\ T> Held, that the tenant by elegit could not sue B. 

' ' ‘ ‘ rent. Harru v. Boolw}% 4 Bing. 96 ; 

Equitable Interests.] — Equitable interests in 12 Moore, 283 ; 5 L. J. (o.s.) C. P. 92. 
laml are within the Judgments Act, 18GL ^ . 

">■7 & 28 Yict c. 112, s. 1. Jfiifton v. ILn/wood, Evidence.]— In an action by a plaiiitiit claim- 
43 L. J., Ch. 372 ; .L. li. 9 Ch. 229 : 3(1 L. T. iiig under an elegit for use and occupation, an 
979 • 99 yv E 35G cxamiiiciL copy of the judgment roll, containing 

" ilimefore, if a judgment creditor who has sued the award of the elegit and return of the inquisi- 
out an eleuit is uiiable ro obtain delivery bv tlic tion, is evidence of his title, wdthoiit proving a 
sheriff of "his debtor's lands by rea.soii of the copy of the elegit and of the inquisition. ^ 
leeul estate being outstanding, ho must apjdy to hoftout v. BucJihui'st. 2 M. & b, 56.) , 15 1\. B. 
the Court of Chancery to rcmove the jmpedi- 352. 

ment. and the order of the court will be a t -tt-i ...i 

deliveiT ill execution within the statute. 11), Before Inquisition.]— M here imit became 

A iiuhnnent crodiroi- sued out an elegit against due after the delivery of an elegit to the slienli, 
his debtor, who had no other interest in land but before the inquisition was taken thereon 
ihan an eqnitv of redemptiun. ami the sheriff Held, that the execution creditor was not 
accord inglv returned nil. Soon afterwards the entitled to the rent. ^ 

debtor bocaiiie bankinpt. Tiie creditor then 379 ; 9 D. P. C. 770 : 10 L. J., Lx. 304. 


filed a bill asking for a declaration diat he liad 
a charge on the debtor's equity of I'edemption 


Execution Creditor not hound by Scheme of 


at the time of the bankruptcy Held, that the Debenture-holders.]— A scheme made under the 


creditor liad no charge on the land. Ih, 

A judgment creditor uf a railway company. 


Railway Companies Act, 1S67, and confirmed by 
the Court of Chancery, provided that unpaid 


who had Obtained an elegit, ^vas restrained from vendors of land and other mortgagees ot a rail- 
takiii" possession of the lands and chattels way company should take debenture stock m 
belongiim ' to the comiiauv as against prior satisfaction of their claims. Before the scheme 
mortmnmes to whom were assigned the under- was made a judgment creditor of the company, 
takiim- "calls on sharelmlders, and tolls. Ley// v. over whom the unpaid vendors and mortgagees 
1/alhTesiUi 2 Ciif 71 ; 29 L. J., Oh. 385 : 2 L. T. had pnority, had sued out a writ of elegit, and 
1P>* 6 Jar. (N.s.') 1010. And see Amc,s v. the sheriff had made a ret ttrii that the company 

Beav. 332: 24 was possessed of the lands used for the purposes 
L. J., Ch. 540 ; 1 Jur. (N.S.) 529 ; 3 \V. R. 381. of the railway. The lands were in the possession 
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Costs of.] — All execution creditor in 

session of the debtor’s hinds by virtue of a writ 
of elegit is not caititled to an o]‘der to ascertain 
and tax the costs of the proceedings by the writy 
anti of the inqiiisiriou, ami add them to the judg- 
ment debt in the action and to the phuntiirs 
security under the writ. Jlahoti v. J/Zd^v, 45 
L. T. 540 ; 80 W. IL 128. 


Eights of Creditor in Possession.] — If judg- 
ment creditor has sued out elegit, and is in 


of another company, by whom the railway w'as' 
worked under an agreement : — Held, that the 
scheme did not operate, upon the principle of 
Moeuffii V. ^fargatroifd (1 P. Wms. 308), to give 
the elegit creditor priority over the holders of 
debenture stock wlio bad taken such stock under 
the scheme in satisfaction of their mortgages, 
and tliat the elegit creditor, not being bound by 
the sclienie, was entitled to no other rights than 
those which he had before the scheme was made. | 
Stemm V. J7y., Lvudim Financial | 

jUsociatlun v. Sterens, 42 L. J.. Ch. 094 ; L. R. ' 
8 Ch. IUG4 ; 29 L. T. 318 ; 21 W. R. 858. 


who had taken no proceedings to obtain posses- 
sion. Ih. 

Held that certain orders appointing a, receiver^ 
and restraining the surviving trustee fiv>m ]>aying 
the annuities to D., were ])roperly made ; also 
that the defects in the slieriffs return to the 
elegit were immaterial, as no return was neces- 
sary, and that the servi n.g out an elegit tvas 
sutlicieiit to girunid the equity : and further that 
one elegit is suilicierd, although the rent be pay- 
able out of land‘d in tliree counties. JJlIlon w 
PIa.diett iZnrd), 2 Rli. (N.s.) 241. 


Inq[uisitioa-~~Evideace of,] — Upon an inquisi- 1 
tion on a writ of elegit, proof of possession or ■ 
receipt of the rent of the land by the party, | 
is prirna facie evidence of title. Funws v. 
llardimj, 1 0. B. (X.S.) 568 ; 5 W. R. 570. ! 

Where a jiny, notwithstan<iing such evidence, | 
found that llie party had no lands, the court set i 
aside the fitidiug, and <lirected the sheritf to take | 
a new inquisition. Ih. ■ 


Eescriptioii of hand in.] — In inquisition ! 
on elegit taken since the Judgments Act, 1888, i 
1 & 2 Viet. e. 110, 3. 11, it is not necessary to ; 
setjmt the land by metes and bountls : it is! 
sudicient to describe it in such a manner as I 
W'ouhl be sutHeient to identify it in a convey- 
ance. d. Jiohcrh' V. Barry or Parry^ 2 

D. & L. 480 ; 18 IM. & W. 856 : 14 L. J., *Ex. 
20 ; S Jur. 968. S. P., Shenvood v. Clarke 15 
M, A'W. 764. 


Lands of Contributory.] — A contributory wasj 
indebted to a company for calls, and an order 
was made for the |iaymcnt of tiiein. An elegit 
was afterwards duly sued out under tlie 27 tk 2S: 
Viet. c. 112. and lands ])ek)nging to tlie contribu- 
tory wei'c delivered in execution to the othciall 
liquidator of the company. The oOicial liqui- 
dator afteiwards ]>reseuted a petitirai for an 
order for tiio sale of the lands, and payment out 
of the [troceeds of sucli sale of the calls clue from 
the contriljutory, and for othei“ relief : — Hekh 
that there iiiust be an inquiry wliat interest, tlit^ 
contributory bad in the lands when they were 
delivered in execution to the official liquidator 
of the conqmny. and what other parties (if any) 
were interested in the lands. Xm/.s* Banlilmj 
Co., BiC parte ^ Klrlnj. In re. 14 L. T. 615. 


When more than one Writ issued by same 
Creditor.] — Where lands are extended under an 
elegit, there is no interest in them left in, the 
debtor which can be extended under a sub- 
sequent writ. Carter v. liny /tea. 2 H. ckN. 714 ; 
27 L. J.. Ex. 225 : 6 W. R. 212. 

A eredbor issued three elegies on three several 
judgments, and extended the lands of the debtor ; 
he afterwards took a conveyance of ]}art of them. 
On a rjucsrioii whether the tenancy by elegit had 
been wholly extinguished and 'tliei^ judgment 
satisfied, tlie creditor insisted that it had not 
been shewn that the wilts had been duly 
returned, ami that no evidence had been given 
to shew in respect of wliicli elegit tlie lands con- 
veyed had been extern led : — Held, that the onus 
of proof ivas on the creditor, he being bound to 
make out that he was a subsisting incumbrancer ; 
and, secondly, that as it was his duty to have 
caused a pro]}er return to he made and filed, 
he could not take a<lvanTage of liis mm omis- 
sion. If eh’ V. BeBey (Lord), 17 Bcav. 14 ; 22 
L. J., Ch. 1007. 

A creditor issued three elegits under three 
judgments, and the sheriffi Iw virtue of the first 
two, extended the whole of a leasehold estate, 
imd rotunied nil to the third. The first two 
judgments being adjudged to have been satisfied 
at the time : — Held, that the creditor had 
acquired no right under his elegits. Ib. 

A tenant by elegit tortk a conveyance of iiart 
of the Jaiais extended, in satisfaction of part of 
his debt ; — Held, that his tenancy by elegit on 
the rest of tlie lands was extinguished, and that 
his judgment was satisfied. Ih. 

A., being encitied to three annuities secimed 
by covenant ami jiulgniont, received for twenty 
years part of the rents of the grantor’s estates 
uiicler elegits issued on satisfied judgments : — 
Held, that lie was not accountable for his 
receipts to a party having a charge on the estate 


Seizure under, constitutes' Judgment Creditor 
a secured Creditor.] — Umlcr a vuit of elegit the. 
sherifi is entitled to seize the <lebtor s goods at 
once, before tbu lirddirig of the inquisition, and 
from the time of the seizure tlie creditor becomes 
a secured creditor within the meaning of s. 16, 
sub-s, 5, of the repealed Bankruptcy Act, 1869. 
Sect. 87 has no application to a seizure of gotxls 
under an elegit, Ahhott, B.r parte, fronrhui., 
In. re, 50 L. J.. Ch. 80 ; 15 Ch. D. 447 : 48 h. T. 
417 ; 29 W. R. 148— C. A 
Nohvithslanding 1 k 2 Vict. c. 110, s. 11, which 
gives to Ct judgment the elfecr of an equit.able- 
charge upon the land of the debtor, an eqiiirabla 
mortgagee reiaiii-s hi^ light in equity to enforce 
his security against the title of a creditor under 
a subsequent judgireur although the latter may 
have acquired the kgai .-ei^in and possession of 
the land imde!‘ an degit wuhout notice the 
mortgage. Mlutn'ortk v. Canf/ahh 1 Pli. 728 ^ 
15 L. J., Cli. 488 ; lu Jur. 531. 


Befeated by Power of Appointment.] — 

In 1822, an estate was conveyed to such uses 
A. should, by deed, aiqjoinr. and in the meantime 
to the use nf himself for life. In 182(5, a judg- 
ment was obtained against him. and. in 1827 lie 
moi;tgaged this estate, and a]jpointed the use to> 
C. I). for 5O0 years. After the execution of this 
deed, the judgment creditor issued an elegit : — ■ 
Held, that his lieu upon the land was defeated 
by the execution of the jiower. Doe d. 'iriyan v. 
Xawc.v, 10 B. ck C. -bV,) : S L. J. (o.S.) K. B.‘214. 
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po??ses.-ioii, con!‘t cariuot put him upon level with 
other jiiflgDmnt cretlitors. liowo JJant, Dick, 
151. 

Bill lies for creditor by elegifc to set aside a 
frairluleiit couA’cyaiicc. ivherlier lie could reeoYer 
at law or not. IJrunrf y. Jfi/x/froir, 2 Ves. 51. 

All clogir Cicdito!- in p'ossossioii made a lease of 
the exieadi'd Imids for twenty-one years, pro- 
vided his estate should last so ions’. Before the 
debt was paiil oil or the years had expired, the 
lands were sedd under a decree in a creditor’s 
suit, and so conYcyed to a purchaser. The con- 
veyance was executeil by the administrator of 
the elegit creditor : — Held, tlicit the lease in 
eouity vms at an end, and. semble. the court 
wou]<i (‘iihsiu tiiele-'ie*' fiom enforcing his legal 
title under if. inbhAw6‘v. J/iovA, 13"fr. Eti.'il. 
14-7. 

A leasehold e'ltato is aireoted by an clegifc or 
ii, fa. from the time h is lodged in tlie sheriirs 
hands, and if the tiebtor afteiavards makes an 
assignment of if, tlie judgment creditor may pro- 
ceed at law to <ell the term, and tlie vendee will 
be entitled to the iiosscssion, notwithstanding 
such assiirnmeiit. JJuiuiciL v. Kciitirdi/, 3 Atk. 
730. 

Xot withstanding 1 & 2 \ici\ c. 110, s. 11. 
which gives to a judgment the effect of an 
equitable cliarge upon the land of the debtor, an 
equitable mortgagee retains his right in equity to 
enforce his socuriig' against the title of a creditor 
under a subsequent judgment, althoug-h the latter 
may have acquired the legal seisin and possession 
of the laud under an eiegit without notice of the 
rnoitgatre. IVkUtcarfli v, Ganqahi^ 1 Ph. 728; 
15 L. J:, Ch. 433 ; 10 Jur. 531. ' 

Eedemption and Eoreclosure.] — O ji a bill filed 
against mortga.gecs and mortgagor, v'ho was also 
a judgment debim*, by a judgment creditor who 
had issued a writ of eiegit against tlie goods and 
hereditaments of the judgment debtor, but the 
execution of which, in consequence of the mort- 
gages, could not be inoceeded with, for accounts, 
redemption and ’foreclosure, the ordinary redemp- 
tion and foreclosure decree was made, notwith- 
standing the 'll k. 28 Tiet. c. 112. Brcliett v. 
BuGdey, L. R. 17 Erp 435 ; 22 W. H. 204. 

Eedemptioa by Tenant by Eiegit — Pdght of 
Mortgagee to tack,] — A mortgagee, although 
without notice of any" writ of eiegit having been 
issued, is not entitled to tack a subsequent 
charge to his first mortgage on redemption by 
tlie tenant by eiegit. Champaciji^ v. Biivland^ 
ante, col. 1130. 

b. Account. 

Account of Kent and Profits.] — Where lands 
had been taken possession of under an eiegit, the 
court ordercil it to be referred to the master to 
take an accramt of the i-ents and profits received, 
and if u[)on inquiry it appeared that the debt 
had been satislied. possessitai to be restored to 
the ftebtor. Price Vacnoj, 5 D. k 11. 612 ; 3 
B. k 0. 733 : 3 L. J. (o.s.) K.' B. 107. 

If flic debtor comes Into equity for relief, the 
court will give it him, by obliging the creditor to 
account for tl'ie whole he has received ; but as he 
wdiO comes for €;■ piit y must do equity, they will 
di!*ect the debtor to pay interest to the creditor, 
though it should exceed the principal. Godfrey 
V. Watson., 3 Atk. 517. 

Eiegit creditor in possession, not to account 
for rents permitted to he received by the 


I inheritor, before, notice of procee< lings by 
I another creditor. MoUirn v. Lloyd, 1 J^Ioll. 30. 

! Bill filed by a judgment creditru' against the 
I heir and assignee of the conusor (the latter 
; having been discharged as an insolvent shortly 
1 prior to his death) and also against an eiegit 
creditor of the conusor who had been in posscs- 
I sioii for many years : — Held, that tlie plaintiff 
; was only entitled to an account for wilful default 
i against the eiegit creditor from the time of the 
I tiling of the bill. M' Donnell v. W<ilsh, 2 Dr. & 
i War. 252 ; 1 Con. k L. 388. 
i A judgment debtor having called upon an 
’ eiegit creditor in possession to account before 
; the officer of a court of law, and having had the 
I ofiiccr’s report confirmed, he is bouiKl thereby, 

1 and cannot afterwards have the same accoiinte 
; taken in a court of equity. Irwin v. Gee, 1 
j Hiiy. & .1. 283. 

it was asse?’te<l to be a general rule, that until 
! a jmlgmeiit has been revived against the heir 
I and terre-tenants of the conusor, and an eiegit 
; has issued, a court of erjuity will not entertain a- 
I bill to levy the debt ; but courts of equity (in. 
j Ireland), foi’ more than a century, have enter- 
i rained bills in the first instance, after the death 
i of the conusor, for an account of the real and 
I personal estate, and of the sum due for principal, 

I intei’cst, and costs on tlie foot of the judgment ; 
plainly because this course tends to expedite the 
payment of the debt, and to preserve the estate 
from accumulated costs, and also to save a multi- 
plicity of suits by directing an account of the 
real and personal estates of the debtor, and by 
applying, in the first instance, the fund properly 
I ap|>licabie to the payment of the debt. Bam*- 
1 icall V. Barmcall, 3 Hidgw. P. C. 61. 

I Judgment credJtor in pos.session under an 
i eiegit, buying iqi other judgments, cannot apply 
I the rents to discharge the interests of all the- 
i securities in the first instance. The rents must 
go to pay interest on the first judgment, then to 
I discharge the ])riiicipal, and soon in ord.er of the 
j judgments. Shirreit v. Aihy, 1 Ball k B. 430. 

■ After an estate lias Ijcen held under an extent 
for a- long time, and has gone through several 
hands, whether upon a bill to redeem, the de- 
I fendants shall account otherwise than at the- 
; extended value. Pooh: v. Guise, 1 Tern. 468. 

When a mortgage is made in trust that mort- 
gagee should continue in possession till by 
perception of the rents and jirofits he should be 
satisfied the principal and interest, mortgagor" 
may come into court of equity for an account 
I of the [mdits rcceh-cd ; as in an eiegit the 
I conusor has a light to sec if the co’iiusee on 
i the extended value has received a satisfaction 
for his whole debt, and to have surplus paid to- 
him. Yates v, Ilamldey, 1 Atk. 362. 

Where a mortgagee ta.ko.s an estate subject to 
a iierpetual account, he will not be relieved from 
his own contract. /5. 

Where tenant by eiegit has received rents and 
, profits beyond the debt, tliough he shall account 
i to the debtor, yet lie shall not pay costs. In 
’ such case, appeal may be for the costs only, 
where defendant decreed to puv them. Oioen v, 
Grifith, Ambl. 520 j 1 Vcs. 249. 

An eiegit creditor in possession is bound to 
account for 'wilful default ’{rjion the application 
of the debtor himself. O'Brien v. Mahon, 
2 Dr. & War. 300 ; 1 Con. & L. 390, n. 

A subsequent eiegit creditor has no right 
to call a prior eiegit creditor to account, 

! until the former has by an inquisition got a 
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had made no return to the writ and tliere was no 
evidence as to whether the ciefendantR had an}'- 
lands that could lawfully be applied in payment 
of the debt : — Held, ihat the a])plication was 
premature, (JHarl') v. U.ehrhlge 

AvtJumty (Xo. 1),' 55 J. P. 105. 

— — Application to set aside — Staying Pro- 
ceedings.j — Where a writ of elcgit and inquisi- 
tion are quite regular, a motion to set them aside 
is wrong in form ; but the court may in the 
exercise of its discretion under s. 24 (5) of the 
Judicature Act, 1873, order all further proceed- 
ings under the writ and inquisition to bo stayed. 
Jersey (Ahr/) v. Cxhv'nlqe tS^nutanf AnfJiority 
(No. 2), 00 L. J., Ch. 833‘; [1801] 3' Oh. 183 : 04 
L. T. 858. 


F. WRIT OF POSSESSION. 


c. Determination of Tenancy by Elegit. 



■t was paid off or the years had expire<l, or ain waiyi 

[.Is were sold under a decree in a creditor's ^ 


r'cd by him. JJeadey v. 


specific right to the debtor’s lands, 

Myrtayli^ Hayes, 586. 

And^such subsequent creditor cannot invalidate 
any dealings which may previously have been 
bad between the debtor and prior creditor. 

n, 

A creditor in possession, under an elegit, of 
lands belonging to his debtor, sued out for the 
sale of the property under 1 & 2 Yict. c. 110, 
s. 11, is bound to account as a mortgasree in 
possession. IMl v. Faulhicr, 1 DeG"685 : 17 
L. J., Ch. 23 ; 12 Jur. 33. 

A. 1)., being cutitled to three annuities secured 
by covenant and judgment, received for twenty 
years part ot the rents of the grantor’s estates 
under elegits issued on satisfied judgments : — 

Held, that he was not accountable for his receipts 
to a party having a charge on the estate who had ^ 
taken no proceedings to «')btain possession. Ilde ! 

T. licxlnj (Zioy 7), 17 Bcav. 14; 22 L. J.. Ch. | 

1007.- :-■■■■■■■■ ■" ^ I _ . ■ ■ ■■ 

; Wlieii Issued. : — ^5Vhere, in an eiectment, after 
i defence taken, the plaintift' obtains a ver<lict for 
‘ possession, mesne rales and costs, execution can- 

I ■Ir.r, ,.,-.*.,‘7. .■—,7 i, • „ T . 7 

An elegit 
of the extended 
provided his 
the debt 
the lands 

suit, and so conveyed to a purchaser. Tlie con- ! t # ttt - 4 . n -tx-i . 

veyanco was execucod bv tho admin istvatov of ! ,„ ‘''T’ 

the elegit creditor :-Held,that though the estate I the_ <lrfoiK ant fm;cibly retook 

by elegit was merged bv the eoiivovancc as i Division made an 

between the creditor and'tlie purchasei-, it had i _rcnewirig tho writ, isfa^wde v. 7) alA, 
continuance as between tUe purchaser and lessee 
to support the lease which still existed at law : 
but — Held, also, that the lease in equity was at 
•an end, aiul, semble, the court would enjoin the 
lessee from enforcing his legal title under it. 

Will’uuua V. J/orr/.s*. 13 Tr. Eq. 11. 147. 

Nature of estate of elegit and modes by which 
it may he determined. Ih. ^ 1 

Jucls'iuent creditor having sued out an elemt i t * „ i jp fTr 
and having obtained po>.se<sion, and 'tonthumii i vt of Assistance. j—t, nder Ord. 

in receipt of the issues of .a moietv of the lauds. ' ir“‘' V I * possession is now substituted 

until the death of his debtor, aiid beiim- t hen 1 1' ^^^^istanco, whether between par- 

evictod ;-Heia. that his iudmncnt was m.t e.v- 1 
tin^iislied, and that he was entitled to come into ' ’ 

equity after the tleath of the conusor for satis- i 

faction (4’ so much as remained unpai<l. Whether J q lev apt p,y thp rPHWNT 

if he was not evieted. but elected to abandon his j ^ A01A8 L\ IHE CROY N. 

.so entitled, qiuure. The Lord j When Issued.] — ^^Vhere a defendant, convicted 

Chancellor ex[^res^e^l^ an opinion that equity i of a misdemeanour, is sentenced to be imprisoned 
Wiuild not hoitl a creditor disentitle<l to partici- ; fora coitain term, ami to pay a fine, and to be 
pate in the ordinary and regular distribution of : further imprisoned till the fine is ].aid, a levari 
a.ssers, because flmkig the lifetime of his debtor ; facias may i.ssiie to levy the fine on his goods, 
he ha<I gone as lar as he could go to obtain pay- chattels, aini lands, even befoi'e the expiration of 
ment. Leahy v, Daacee. l Holl, 313. i the term for wliich the defendant is sentenced to 

tenant by (degit t<’ok a conveyanco of part I be imprisoned. Ilex v, Woolf, 2 .B. A Aid. 603 ; 
of the lands extended, in satisfaction of part of ‘ 
his debt Held, tliat his tenancy by elegit on 
the rest of the lands was extingnished, and that 
his judgment was satisfied IMe v. Bexley 
(Lord'), 17 Beav. 14 ; 22 1^. J., Cln 1007. 


G L. 11, Ir. 444. 

Judgment for.] — A judgment for foreclosure 
absolute is not a judgment for the recovery of 
the posse.ssion of land within the meaning of 
Ord. XL.ir, r. 3, of Rules of Court, 1875. MLod 
V. Wheater, 52 L. J., Ch. 144 : 22 Ch. U 281 : 
47L. T. 440; 31 AV.R. 117. 


5. DiscirAKQE OF Whit. 
Elegit — Application to Bischare-e 


be inquisoned. 

21R. R. 412. 

The sherifi; is bourn 1 ex officio to levy the fine 
imposed u|.)on a defendatit on his conviction for 
I a misdemeanour : at all events, the writ of levari 
I facias is regular when it has been adopted oji the 
I [)art of the crown. Ih. 

I Priority of. ]-~5Vhei'e a sheriff seize<l g(.)ods of 
-Action ; a debtor mider a fi. fa. deliAUTcd to him bv a 



defendants lands. I he defendants moved to | ment entered up for penalties iiicuiTcd bv the 
dis^charge it on the groinrd that execution ought j debtor for frauds ou the revenue, under a verdict 
not to issue against Their iaiids to satisfy a debt | obtained on an information filed ijcfore the sub- 
whicn they could not legally pay. The sherifE 1 jeet creditor’s judgment, comes too late : foi* the 
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I'm'^pertY in tlie goods becomes, bv n bill of sale, 
completely altered ; and 1u sneb a ease the sheriff 
iiinght Vv'eli return nulla bona : If, however, anv 
of the giiOfls included in the bill of sale have 
been ihiargeable with the duties of excise in 
ari’car, on a breach of the revenue laws, on 
which the in format rjii was bounded, the crown 
rviil be entitled to a verdict for the value of such 
goods, licit withstanding the sale : and the return 
of nulla bona will not be a good return as to 
them, Att.-6r(?/L v. lAuuI, 8 Price, ii. 

Default in Payment of Land-Tax— Setting 
aside Writ. j — Where a party has been returned 
in the '^(‘liedule of the collector of land-tax for a 
])aiiieular ixirish, under 18 (leo. ;b c. Ml. as in 
default for a sum a^se^sed upon him for land-tax 
in tliat parisli, aiid the schedule having been 
duly certilied to the court, a wiit i.if levari facias 
has issued, under which, such sum has been levied 
on his goods, and })aid into the icccipt of the 
exelieguer, ilie court cannot afterwards sed aside 
the writ, on the ground that the part y has been 
assessed in the wi'ong ].taris]i, (ilafton Litnd-ta.r^ 
Xr 7‘(\ 4 M. «fe . 570 ; 8 L. ,)., Ex. Ho. 


IL SEQUESTEATIOX. 

1. Generally. 

Foundation of Process.] — Sequestration is 
neither in form nor substance an execution : it 
is founded on default of jicrformance of the 
decree of the court, and gives no right in the 
funds levied to the party at whose instance it is 
sued OUT. JBnnie v. Ilohuuion. 7 Ir. Eq. IL 188. 

Performance of a Duty — Deatii of Contenmor 
— Eevivor.] — A trustee having failed to com|')ly 
with an order directing him to pay money into 
court, a writ of sequestration ^vas issued agmiiist 
his estate and effects, and subsequently the 
sequestrators were authorised to sell certain 
chattels in their possession belonging to the 
trustee. Before any sale was effected t he trustee 
■died, and a creditor’s action was brought, in 
which the usual judgment was made and a 
receiver appointed. The trustee's estate was 
insolvent, and the receiver and the administrator 
of the ileceased trustee commenced an action 
against the sequestrators to restrain them from 
selling the chattels and moved for an injunc- 
tion : — Held, on the authority of flude v. (ircRu- 
hill (1 Dick. bbj). that sequestration to compel 
the ]»erformance eff a dury Is not determined by 
tlie <leaTh of the person against whose estate : 
and effects sequestration has been issued ; and 
]>rocceiIings may therefore be continued against 
his legal personal re]n‘esentative. XrTftt v. 
IniRa/L oil .L. J., Oh. 274 ; 48 Oh. I>. 175 : G1 L. T. 
750 ; 88 W. IL 200. ! 

lu Eem.-J — The writ of scqviest ration is in rem, | 
and nut in personam. Ttdliffm v. I-^Krltey, i I 
Sm. A G. 505 : 1 Eq. K. 257 ; 22 L. J., Ch. 908 ; ' 
17 Jiir. 929; IW. IL 491. ' 'I 

Application. j — Ohanccry has jurisdiction in j 
case of sequestration of titles during a vacancy, i 
by j’eason of general jurisdiction of court in i 
mattei's of tiaist. Xind) v, Bijijravc, 5 IMadd. ; 
158. ’ I 

All decrees in chancery, as well f<.)r ]>orsonal as | 
for real tilings, shall be executed by sequestration, ! 
BediliNifJieUJ w Zouvlu 2 Freenn 158; Hide v. I 
Petit ^ 1 Oh. Oa. 91 ; 2 Freem. 125, 158. i 


; , A sequestration will be granted in chancery 
: or exchequer for a personal duty ; for the court 
I hath authority to see its decrees executed. 
I (riiarees v. Fountaine, 2 Freem. 99. 125, 158 : 1 
I Ch. Ca. 91. ' . . - 

I ^ During the constructiouof a railway an Injimc- 
; tioii wmsgranted against the company*, restraining 
; them from further interfering with* a particular 
I road, and f join so constructing their works as to 
I obstruct, impede, or render less secure the same 
j road, or so as to hinder or prevent the passage of 
i carriages along the same. The compiany then 
I laid their permanent rails over the road on a 
I level, and by the direction of the commissioners 
I of railways, erected, gates across the road, for 
I security of passengers, and, with the sanction of 
j the -same commissioners, opened tlie line for 
1 public traffic ; whereupon tlie court ordered a 
I sequestration to issue for breach of the injunc- 
! tion, and refused to suspend the issuing of process 
' until an appeal against the order could he heard, 
i Att.’Gen. v. O. At JGy., 15 Jur. 887. 

! Serquestratiori will issue against defendant for 
: contempt, in. not jnittingiii examination to inter- 
rogatories before master. Lupton. v. XXseott. 1 
8im. & S. 274. 

Sequestration issued for contempt in not pro- 
' ducing jiapers. TrUjfj v. Trlgg^ and Detillin v. 

I Gale, Ih., n. Trifiji v. Trigg, Dick. 825. 
j Sequestration nisi granted for not returning 
i papers according to order. IlameRclerer, In 
: 1 Bro. C. C. 484.' 

Whether a writ of sequestration can be pro- 
perly issued to enforce a siinjile judgment for a 
debt, or to enforce an order upon a judgment 
debtor's summons, qiuere. Nehon, Fx gmrte, 
Iloare, In re, 49 L. J., Bk. 44 ; 14 Ch. D. 41 ; 42 
L. T. 389 ; 28 W. IL 554. 

Payment of Costs.] — On a motion the 

court gave leave in its discretion, under the 
Kales of Court of A|.)nl, 1880, to issue a seques- 
ti’ation for the payment of costs. Snow v. 
Btdfon, 50 L. Ch. 748 ; 17 Ch. D. 438 : 44 
L. T. 571 ; 29 W. IL 5S3. 

Leave of Court.] — Under Judicatitre Act, 
Ord. XLII. IT. 2 and 20, and Ord. XLYII., a 
writ of sequestration against the estate and 
effects of a receiver or other person for dis- 
obedic3ice of an order of the court may be issued 
without the leave of the court. Sprnnt v. Pugh, 

7 Ch. I). 567 ; 25 W. K. 478. 

^ Scotch Acts,] — The Scotch Acts of Sequestra- 
tion, many of which passed since the miioii, 
support tlio general princij)le, passing all the 
property of a bankrupt to the assigueos. Crid- 
land, Ex paHe, 3 Yes. A B. 100 ; 18 K, E. 152. 

Defendant in Ireland.] — The Court of Chancery 
in Engkiid may grant a sef[iiestration against 
the defendant in Ireland, hut it must be after a 
seciuestration taken out here, and nulla bona 
returned. Fryer v. Beni uuL 2 P. \Y 261 ; 
Sel. Ch, Ca. 5. 


2. The \YiiiT. 

Issue of.]— Judgment having been obtained 
against a beneticed clergyman in the county of 
Brecon, a writ of sequestration was issued against 
him on the 17th August, at which time, no fi. fa. 
had. been issued. On the 9tli October a h. fa. 
against him .was returned, by the sheriff of 


im 


1171 'EXECUTION- 

Bristol, nulla bona, but not that he was a benc- 
ficed clerk. The rule to sot asido the- writ was 
moved for on the 22iid Noveinbcr Held, that 
the. writ was irregular, and that the application 
to set it aside was made in suffleient tune. 
Jh^omaqe v. Vauqlian^l Ex. 223 ; 21 L. J., Ex. 
113. 

Effect of Death of Bishop.J—On tiie death of a 
bishop, to whom a writ of sequestration has been 
directed, no fresh va’it of sequestration need 
issue. T. SL John, 3 C. L. K. d78 ; 10 

Ex. 890 ; 2-1 L. J., Ex. 171. 

Attachment.] — Attachment against defendant 
for non-pnyment of money, and sequestration 
against the defendant’s property for the same 
cause : both may be kept up, this court allowing 
the double execution, subject however to its dis- 
cretion. Crone V. O'JDdl^ 2 Moll. 344. 

Where a defendant is out of the jurisdiction, 
and has been served bj" substitution, a sequestra- 
tion will be issued without a writ of attachment. 
Bad: of Bnglaiul Jiwnli, In re, 10 Jur. (N.S.) 
1093 ; ‘ll L.' T. 410 ; 13 W. R. 128. 

A writ oC sc(]ucstratktn issued against the pro- 
perty of a personal representative, who was in 
default for non-compliance with an order for 
payment of money, without attachment of his 
person. >SV/Avw v. JJijson, L. R. 9 E(i. 228. 

Eorm of Writ.] — On the ap] dication of a 
husband, who had obtaiiic<l a decree nisi for 
divorce against his wife, an order was made that 
the w'ifc should deliver up into the custody of 
the husband the children of the marriage. The 
wife kuiow ol the order, but evaded, service of it, 
and disobeyed it. On the application of the 
husband an order was then made declaring the 
wife continnacioiis and in contempt, and direct- 
ing that a wiit of sequestration should issue 
against the estate and effects of the wife : — 
Held, iirst, that as the wife knew of the order 
for delivery up of the children, and evaded service 
of it, personal service of the order upon her was 
not necessary to give the court jurisdiction to 
issue tlie writ of sequestration ; secondly, that 
the general for.m of the writ of sequestration 
against “the estate and effects” of the wife, 
without any express limitation therein to separate 
property of the wife not subject to a restraint on 
anticipation, was riglit, but that the writ would 
onlj^ operate o.u her sc])aratc proi'ierty which w'as 
not so sul)jcct. Jfyde v. Hyde, 57 L. J., l\ 89 ; 
13 r. H. IdG ; .59 L. T. 529 : 3G W. II. 708— -0. A. 

Indorsement on Writ.] — The court refused to 
permit a sequestrator to indorse interest upon liis 
writ oi; sctpiestrari facias, which issued before 
the Judgments Act, 1838, 1 & 2 Viet. c. 110, 
which by s. 17 gives creditors interest upon 
their judgment tlebts, as by so <loing suIdsg- 
quent sequestrators would be prejudiced by 
having satisfaction of their judgments post- 
poned. Wathinr v. I'myley, 2 B. C. Bcp. 158 ; 
5 I). & L. 22G ; 17 L. J., Q.'B. 47 ; 11 Jur. 1017. 

Disobedient Corporation.] — Where a clear 
breach of an injunction has been committed by 
a corporate body, the court will direct the issue 
of a sequestration, although it is stated and 
deposed to that the real and personal property of 
the corporate body is vested in and held by that 
body under the provisions of acts of parliamexitj 


r^ScijuestratioTi. 

and were necessary for carrying out their <luties^ 
under such acts. v. fBanhury hoeal 

Board, 35 L. J., VAi 105. Ailinmid. ,11 Jur. (n.s.) 
1010 ; 13 L.T. 453 : M W. Ik 1G9— li.JJ. 

The court had granted an injniution restrain- 
ing the defendanis from pollniiug witli sewag<‘ a 
pool ])elonging it) the 'i)laintitr, but siisptaidinl the 
order for three months to allow tliein to comply 
with it. They had moved tlie (,:oini', for a. further 
extension of time, ])nt, had b('en refused. As., 
they had taken no steps to ohey the order, (luv 
plaintiff soon after the cx})tra,tion of tie* three 
months served, them with notice of motion under 
Ord. XLII. r. 31, for leave to issue se<iiu‘sti‘a- 
tion against the pro[)ert3' of the corporation. 
Before, howevm.’, this notice was served they 
remedied the nuisance, so the motion now came 
on merely as a question of costs. The defendants 
submitted the following technical objections 
under tlie Buies of the Hupreme Court, 1883 : 
(1) Ho memorandum had been indorsed upon 
the copy of the judgment served on them, as 
required by Ord. XLI. r. 5. (2) Ho co[)ies of 
the affidavits inteiulcd to be used hacl been, 
served with the notice of motion, as recpiiretl by 
Ord. LI I. r, 4, (3) Thei’c was no case for 

seeprestration at all, but if there’ were the plaintiil 
was entitled to, and ought to have issued his 
writ under OnL XLUl. r. G, witliout moving 
for leave. (4) A[)i)licntion for leave, if noces- 
sary, ought to have bcenbj’- summoiisin chambers, 
ill accordance with Snniv v. JMton (17 Ch. D* 
434) : — Reid, that the defendants had been guilty 
of wilful disobedience to the order of the court ; 
and (1) that Ord. XLI. r. 5, had no application 
to a prohibitive order like the ])rcsent one; (2) 
that copies of :iffidavits need onl}" be served with 
the notice <Tf motion in cases wlierc the liberty of 
the subject was involved, as in att:'u‘hment ; (3} 
that Ord. XLTTI. r. G. applied to something to be 
done in a limited time, and not tu something 
which had been, tu'dei'crl (as in the pu'csont case) 
not to be done at all ; and (4) that. inn.ler the 
circumstances of the case, the plaintiff was right 
to move the court in tlie first instance instead o.f 
proceeding Iw summons in chambers. Bdonr v. 
Croydon Bural San'dary AufhorHy, 53 L. T* 
209.‘ 

Perjsonal Service of Order.] — A husband 
obtained a decree for restitution of (-on jugal 
rights, which was not complied with, and the 
court afterwards made an order giving the ])eti- 
tioner the custody of the on!}" child of the 
marriage. A copy of the. order foi- custody was 
left at the house where the respondent was 
residing, but tlie respondent had not given up 
the child to the petitioner. The court, being: 
satisfied that the order as to the custody of the 
child had come to the knnwlc<lge of the respon- 
dent, orderctl a, writ of sequestration to issue 
against her for non-c<,>ni])lia,jice with the order, 
without a ]')re\'ions writ of attachment, and 
ordered the resjiondeiit to jiav the costs of the 
motion. Allen v. Allen, 54 L. J,. B. 77 ; 10 
B. D. 187 ; 33 W. B. 82G. 

Operation, from what Time.] — A sequesi ration 
binds from the time ttf awardingthe coinmissioi!, 
and not from the time of executing it only, 
Bnrdett v. ItoeMey, I Verm 58. 

Lands when bound from the institution of the 
suits ; when not bound till seipicstration. Crofts 
V. Oldfield, 3 Swan. 278. 

If sequestration is executed, a judgment credi- 
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tor, thougli prior, can only claim to be examined' 
pro iiiteresse siio ; if not executed he may take 
execution. Anffcl v. Smithy 9 Yes. 836 ; 7 Xb R. 
214-. 

Order for Payment of Money witkin 

limited Time — Want of Jurisdiction.] — The 
piaintiils, having recovered judgment against the 
defendant, a married woman, obtained from a 
master at chambers an oi'der directiiig her to pay 
the amount recovered within ten days from the 
service of the order, and, in default of such pay- 
ment, giving the plainritfs leave to issue a writ of 
sequestration against her separate property : — 
Held, that the mastei* had no jurisdiction to make 
such an order. Jlidhcrt and Cnoivc v. Cathcart, 
63 L. J., Q. B. 121 ; [1894] 1 Q.B. 224 : 70 L.T. 
558. ■ I 

Taxed Costs— Solicitor — Pour-day Order.] — 
The effect of Ord. XLIII. r. 7, is to alter the old ^ 
chancery common practice under whieli payment 
of costs, where no time was fixed, was enforced 
by subpama, upon pinof of sci'vice of wliich and 
of non-payment a writ of sequestration might 
issue as of coui'se, and to suljstitutc for the 
subpeena the leave of the court or a judge to 
issue a writ of sequestration, no four-day order 
being necessary. Lumlry, In nr, Cathrmd, Idn 
purtr, 63 L. J.,‘Oh. 435 ; ‘[1894] 2 Gh. 271 ; 711. 
179 ; 70 L. T, 780 ; 42 W.R. 40'l~G. A. 

Satisfaction of — Entered on Record.] — A judg- 
ment on a wai'rant of attorney was for ; 

the defeasance provided, tliat on the death of the 
defendant, jiud full payment, of the arrears of the 
annuity, satisfaction slundtl be entered on the 
record. A second judgment having Ijcen signed 
}jy a different creditor, who sued out a sequestrari 
facias thereupon, it appeaj'Cfl tluit, at that time, 
tlie ibianor ci’editor had, by sequestrations, levied 
more than 1,800Z. fur arrefirs of his annuity, and 
there were arrears stiJI due. The court ordered 
that satisfactio)! should be entered on the roll of 
the former judgment, as of the date when judg- 
ment was signed by tlie second creditor ; and 
that the sums levied since should be paid over to 
him. But the;r refused to oi’der payment to this 
creditor of the surplus over 1,809/., ‘levied before 
tlie signing of his judgment. CottlpY. Warrinq- 
ton, 2'N. M. 227 ; 5 B. A Ad. 447. 


3. What axd Property Ihable, 

AND WHAT NOT. 
a. What Persons. 

Sequestration ordered against the heir for 
a personal duty, decreed against the father. 
Wlthnn v. Bland, 3 Swan. 267. 

Effect of seqiiedration against the heir. 
Cmddon v. {rardinen, 3 Swan. 283. 

A <lecree ami sequestration fora, personal duty 
against one who dies ; this shall not be revived 
against his lieir or real estate, though it were for 
money payable on the behall: of a charity. T/nl 
Tm-lfij Odlrfje v. Foxcroft, 2 Gh. llcpa 244; 1 
Ycrn. 166. 
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The court will issue a sequestration against a 
I board of health for disobeying an order of court, 

' if it has any property on which the sequest ration 
can operate. Sjndirs y. dianhury Loral J}t>ard^ 
35 L. J., Ch, 105. Affirmed, 11 Jur. (n.s.) 1010 ; 
13 L, T. 453; 14 W. R. 169. 

It is immaterial that', the order is made for 
the protection of an individual, and has been, 
disobeyed in the interest of a large body of 
persons. Ih. 

On appeal, the superior court -svill not suspend 
the execution of the writ ; any application for 
such purpose must be made to the court below* 
II), 

The course against an M.P. for non-payment 
of money is, first, to move for a sequestration 
nisi upon notice. CVawlry v. Clarlie, 3 Bro. C. C* 
373. S. F., Bashlekfh Y, Bullex, Dick. 152. 

Sequestration against an infant lord for not 
appearing. Anon., 2 Ch. Ca. 163. 

Where order nisi for sequestration is obtained 
against privileged person, he is not in contempt, 
unless he neglects to obey the order nisi. SmalU 
Ijrodke V. Donegal (Ijordl), 3 Anstr. 647. 

The court has no jurisdiction to order, upon 
motion, a }>ersou not a party to the cause to pay 
into court the arrears of an annuity granted by 
him to a defendant, against whom a sequestration 
had issued for want of a sufticient answer, unless; 
the gi’antor has by his conduct ivaived the objec- 
tion to tlie jurisdiction ; but he may notwith- 
standing, and without appl^dug for the leave of 
coui’t, obtain from the grantee a release of the: 
annuity. Jolinmn v. Ch Ippmdale, 2 Sim. 55 ; 29 
R. R. 58. 

A sequestration having issued for non-payment 
of money into court, an. individual in possession 
of a sum claimed by the party against whom t,he 
sequestration issued, and by a stranger, was. 
ordered to pay that sum into court. Franeldyn, 
V. Colhoun, FmneJdyn v. Thornhill, Jluehrr v. 
Phmey, 3 Swan. 276; 19 R. R. 264. 

b. What Property Liable, and what not. 

Copyhold,] — Whether copyhold lands are 
subject to se(.piestratio]i, (|vuere. Curnaoidwm 
QIarquu) Y. Ilawron, 3 Swan. 294. 

A sequestration on a deeree runs against copy- 
hold lands, though it cannot be revived against 
the customary heir. Whitehead y, Ifarrlnon, I 
Barnard. 431. 

Freehold.] — A sequestration covers the personal 
estate, and the court will direct a sale for a duty ; 
it also covers the rents and profits of the ]’eal 
estate, but not the land. I/yde v. Greenhill,, 
Dick. 107. And see Athol v. Derhn (Farl), 1 
Ch. Ca. 222. 

Tithe.] — Sequestrators appointed by the Court 
of Chancery have no right to seisie the tithics of 
ail ecclesiastical benefieje. Wanal v. IFM.ye», 1 
Hog. 107. 

Rent Charge.] — Cider made for pajnncnt to» 
sequestrators, by a i>arty out of whose estate tlio 
same was issuing, of a rent-charge ]>aya}tle to the 
person whoso estate was sequestered. Wilmi v* 


After a <Iocrce upon sequestration, the heir of 
the ])arty is hound. But if only process of 
scquestra.tiori issues against the-pai’ty, and he dies 
before the decree, tlie heir is not bound. Main- 
well v. Kdry, 2 Moll. 320. 

A sequestration may issue against an infant. 
Ano)i., 2 Ch. Ca. 163. 


Mctralfe, 1 Bear. 260, 270 ; 8 L. J., Oh. 331 ; 
3 Jur. 601. 

A defendant, against whom a sequestrat ion had 
issued, was entitled to a rent-charge issuing out 
of the estate of A. B., with power ol! distress ; the 
rent-charge being in arrear was claimed both by 
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ihcBcquestralorsaiul the defendaut ; A. B. offered 
to pay the anx'arB to tlic sequestrators ou being 
indeimufied : but no protection having been 
affui’dt'd her, slie ])ai(l oyer the arrears to tiie 
<lefendiint, who Ihi-eatcned to distrain Held, 
that A, Ih was entitled to protection, and that an 
application ought to liave been made to the court 
tor an ordi'r for tier to ]){py ; and that, under the 
eircunistanees, she was not liable to rei)ay the 
amount to the setpicslrators. Ih. 

Chose in Action. J—Choses in action are subject 
t-o the pi’ 0 (;ess of sequestration. In a clear and 
simple case, a sequestration inaj" be made t-ffectivc 
in respect to choses in action by an order oidy, 
or a Yoluiitary })ayment may he protected; in 
other cases, it may be necessary to resort to an 
action or suit under the direction of the court. 
Ih. 

Dividends.] — Dividends of banh stock, being 
choses in act ion , cannot be sequestered. J/* Carth u 
V. Goold, 1 Ball cV: B. 387. 

tension.] — Judgment having been obtained 
against a county cenirt judge for a large sum, a 
judge’s order, iiiuler the Debtors Act, IhOU, s. 5, 
was made for })aymcnt of the judgment <I.ebt 
liy quarterly instalments of 50/.' each on days 
named. Default being made in the paymeut 
of these instaiments, and there being no' other 
means of eiifoi’cing obedience to tlicoidei*. writs 
of sequestration were issue<l uiuler Ord. XLVJI. 
The (lebtor hav'ing resigned his office, a pension 
of per .anniun was granted to him under 

the repealed 0<iuuty Courts Act, 187)2, lo k, 16 
Viet. c. ot, s. ir>, out of the consolidated fund : 
— Held, tliat this pension, being a reward for past 
services only, was liable to seizure under the wriis 
of sequestration ; and the court, at the instance 
of the judgment creditor, made an order to 
restrain the debtor from receiving the quarterly 
payments, and empowering the sequestrattiFs to 
receive the same, to the extent of the moneys due 
and payable under tlie judge’s onler. }J'illcorh 
V. Terrell, 3 Ex. D. 323 ; 311 L. T. 84 — C.A. 

In onler to enforce the payment of alimony 
and costs, the court will authorise sequestrators 
to receive })ortions of a civil service pension. 
3ui.svm V. 48 L. J., B. 25 ; 4 P. D. Gfi ; 

39 L. T. 642 : 27 W. K. 692. 

Tlic pension of an officer in the Indian army is 
not liable to sequestration for payment of costs 
and permanent alimonv. Jihrh JJirch, 52 
L. J., B. 88 : 8 B. D. 163 ; 32 W. R. IXi. 

{Request !’a tors directed to receive a ])cnsioTi to 
A, and his assigns, j)ayable at the ticasiiry in 
the hands of the assignee. Ih. Sec Jhn'la v. 
Murlhoro'Udh- {JJuhc). 1 Swan. 74 ; 2 AVils. 120. 

A. salary to an equcriy to one of the I’oval 
family is not a subject of sequestration. . Fcntiui 
T. Loirther. 1 (>)x, 315. 

Future Profits.]— A writ of sequestration 
attiiclics the future profits only, and does not 
affect the ari’cnrs which have aeerued before the 
writ issued. Fjan v. Bee nan, FI. & K. 39 : 3 ii*. 
Bq, li. 50. 

Settled Land.] — "i'lie decree declared that the 
estate llierci]) mentioned was divisible into three 
parts, and uliat. tlui younger children of A., B. 
and 0. were severally cut itled to a third. 0. w^as 
largely indebted to the estate, and a sequestra- 
lion issued and continued against him until his 
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death ; by means of whicli cendain sums wxn'o. 
brought in from time to tiim^, and alioeabtd 
according to the rights of tla^ parfies. T\v«) of 
O.’s younger childrtm died bthbi-e a,ny (tf the funds 
were allocated, and the masier's report foam! 
that certain sums (heiiig llit'.ir shares oC the fjuid 
then in the bardv) were payable to tiu-ir porscmal 
representatives. O. i)eeame ent it k'd as ext'cmor 
and sole legatee ef om; of liis decteased childi’cn, 
and as administrator and sole next of kin of IIhj 
other, to both their shares, but made, no e!;um, 
there being a se(piestra{ ion aguinst him. I hi 
died, owing a large Ijalance to tlie fund, atal the 
proportion of that bulanee to whieii his yoiingu’ 
children should htive been entitled exceeded the 
amount of the afort'saitl slnires. 4’., anotliei’ of 
■ O.’s younger chiklren, having become legal 
personal representative of his deet^'isod fatiter 
and brothers now applied for the aforesaid 
shares, after payment of the costs due to their 
solicitor: — .Held, that when (). became entithui 
to this money it was attached for the purposes of 
the decree by the sequestration against him, ami 
should not now he paitl out. tohis re])rescnta.tive. 
Crone v. (Tl)ell, 3 Ir. Eep R. 12. 

Rent.] — Arreai’ < )f j‘ent elaii nod 1 )y sorpiestrat ors, 
and a ].)romissory note, which had been given for 
the same arn.'ar of rent })nt in suit by tiie defen- 
dant. Oi’der obtiiinetl upon Tiiotion i)y tlie tenant 
in. the cause without form, and to lodgci in court 
expen.se (J bill of interpleader. K 'c., 2 Moll. 
348. 

Married Woman’s Separate Estate.]— Seques- 
tration may be awarded against the' sej)arate 
estate of a married woman for costs given against 
her. Keoijh v. Cailirart, 11 Ir. Ecj. R, 280. 

.Dividend already accrued ou aiuml in coui’t to 
which a married woman was entitled for life for 
her separate use, witliout power of antieipat ton, 
ordered to be paid to the sequestra toivs of her 
property on their petition. Chnjdon v. Finch, 42 
L. J., Cii. 416 : L. R. 15 Eip 266 ; 28 L. T. 101. 

■In a suit for restitution of conjugal rights 
against a wife, lliere being no defence, the usual 
order was made that she should return to iaa’ 
husbamrs liouse witliiit a eertaimiumber of days, 
and certify to the court that she had done so’ 
and, on the court being satisfied that she had a 
cousidcrahlo separate estate, it fiii'ther orderc<l 
that she pay the costs of the proeee< lings. 8he 
was abroad and did not obey the order to relin'ii 
to her husband at all, or to [)ay the costs until 
after a long delay. Tlie court ordered a writ of 
sequestration to issue against lier estate in the 
first instance, without attaeliinent. Biller v. 
Miller, 39 L. J., Mat. 38 ; L. R. 2 P. 54 ; 22 L. T, 
41S; 18 AAh R. 585. 

•— Witliout Anticipation defeats Seques- 
tration.]— By marriage settlement in 1856, 
pixiperty was settled to the separate use of the 
wife for life, witliout jiower of anticipation, with 
remainders over. In 18(16, tlie wife hd'l her hus- 
band, and he instituted a suit against he.r in the 
Divorce Court foj* lestitution of eonjugal ilghts. 
Judgment was givmi :igaiust. tlie wife with costs. 
The wife withdrew from the jurisdiction, and 
declined to obey the judgment'. In 1870, the 
husband procured from' the Divoi'ce (’ourt. a writ 
of sequestration against the S('])arat{j i»ro})erty of 
iliQ wife for the costs of tlie. suit. In October, 
18(>9, dividends and interest on the settled pro- 
I perty fell due, and were received by one of the 
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trustees, who retained tlicni in his hands. In Deposit on, Appeal.] — ^Wheu a deposit on. au 
Decenilier, .18(59, a. hostile suit was instituted by appeal- had been ordered to be returned to the 
the wif'c against the trustee to compel the pay- appellant, and before it was paid to him seqiies- 
lueiit ot! the dividends Jiiid interest, a.nd for the tratioii was Issued against him for non -i)ay merit 
removal of tlic tnisti-e, but not asking for the of costs previously due, the deposit was c>rdei‘ed 
gi'ueral adininistrat ion of the fund. The trustee to I>c paid to the sequestrators instead of the 
admitted tliat he had in liis hands the greater ajipellant, Conti Y. Cxarland^ 

})art of tile entire fund. A few days after his W. R. 175.: 
answer Die trustee tiled a bill in tlic .Rolls Court 

for tlie administration of t lie trusts oi: the settle- .p . 

inent. On motion by the wife in the first of the rioiiues. 

two suits, that the trustee might be ordered to A sequestrator being in possession of a rectory, 
])ny into court the entire sum ailmittc'd by liim under a sequestration Issued by a creditor of the 
to be in his hamis : — tlehl, that, regard being rector, a subsequent creditor, having obtained a 
had ])rinci]>ally to the restraint on anticipation second sequestration, is entitled to an account in 
contained in the settlement, the money ought c piity against the first sequestrator, and payment 
to bo paid into court, notwithstanding the writ of the surplus after satisfaction of the first 
of sequestration, and iiotwiihstanding that the creditor : nor are prior incunibrancers ^vho have 
wife's bill had not. prayed the general administra- not obtained sequestration, necessary parties tc\ 
tion of the trust fund. JfillerY. JIiller.lSW.il. the suit. Ouddhigton x. Wifkt/, 2 vSwan. X74 ; 
750. ‘ 19 R. R. 52. AwfZ ECCLESIASTICAL Law. 

Sequestration not defeated by a voluntary 
Property of Personal Representative.] — A writ conveyance, pendente lite. Wit/tani v. JJlund^ 
of sequestration issued against the property of a 3 Swan. 27G. 

personal representative, who was in default for Sequestration dofeatotl by revocation and new' 
non-compliance with an order for payment of limitation of uses. Ih. 277. 
mone.y, without atlaehniont of his iicrson. A sequestration prevails against a prior con- 

V. J)]/.soH. 89 L. J., Ch. 288 ; L. R. 9 Eq. 228 ; veyance designed to defeat it, not aguiinst [>rior 
21 Tj.’T. tjUG. conveyances for valuable consideration, or bona, 

An ordei* was made on summons in an adminis- j fide. ConUion v. GdrdJinrr. 8 Swan. 27il. 
trat ion action <liiveting piiynient to sequestrators, Rroceedings nndor a secj nest ration for iion- 
appointe<l by the ITobate and Divorce .Division, ]ierfoi’nianco of a decree, after an a.ssigiiment by 
of income of a beneficiary undei’ the trust being tlie defendant for valuable consideration. JCrd 
administered. Slade, In no, Slade v. Ilulme. v. X/7i!i/f'/o7/c.s*, 8 Swan. 299. 

,50 L. .1., Oh. 729 ; 18 Cli, D., (>.58 ; 45 L. T. 27(5 ; A eonveyanee cstaldislied against a sequos- 
80 W. R. 28. tration, and the seiptcstiuiau's who hml olitaineil 

]}ossession, ordered to account to tlie alienee.' 
Property of Third Person.] — AVI lem the goods for rents and pinfits. Another couvojmnee 
of a third person are seized bj’ seqiKistmtors, an rescinded, but the alienee declared entitled to- 
< trder to examine pro interesse sno will be made : be reimbui'sed from the subsequent rents, the 
and if the goods taken are found to belong to the balance of })aymonts for interest, taxes, and’ 
pai'ty so ap])lyiiig, a reference to ascertain his repairs. Jlamldijn or Ainhhjn v. Xe//, 8 Swan, 
damages will be granted. Cojtcland' v. JIaitc, 801. 

2 Ball A; B. 887. Jjcase of lands in Irehind, made after the- 

A sum of nuuioy in the hands of the banker lessor’s estate has been put under sequestration 
of a jiarty against wliom a sequestration hail foi* contempt of Court of Exchequer in that 
issued, sequestered, kroceeding foi* ascertaining kingdom was held good, the lessee having no* 
the interest of a third ])erson. Pelham {Lord') notice of such sequestration. ]7mr.s‘ v. (JoU 
Xe me anile {] Julie), S S\x'e.ii\. 2\^i). edng///, 5 Bro. P. 0. 81. 

AVhere a serpiestrator oinains possession of After a decree for a pei'smial <Iuly, a seques- 
projicrty, as belonging to the jiarty against 1 ration issues, and tlien the defendant inarries, 
wl'ioni the process issued, and such property is and dies, if the seiiuestration shall take place- 
claimed by a third ])crson. the mode of trying of the wife’s ilower, qinere. Purdeit IloeUei/^ 
the right is in the discretion of the court. 1 Vern. 118. 

Under so piestration, lamlloi’d is entitled to be- 
Moneys in Bankers’ Hands — Payment into paid arrears of rent without reference to mn.ster,.. 
Court.] — ^AVhere bankers had in their hands v. /Vaz/Xq 1 Swan. 457. 

money belonging to .a person against Avhom Sequestrators took possession of certain raort- 

se ju estra tion "had issued, it was ordered (the gaged premises ; mortgagees, on jietit ion, obtained’, 
bankers admitting the sum in their hands) that order to have rents and profits of ]>renuses in. 
it should, be paid into court, and the costs of tlie hands of sequestrators applied towards jiaymcnt 
plaintilf and the bankers, and the reinimcration of mortgage money, and ])ossession of premises, 
of tlie sei[uestrators paid out of it. JHller v. delivered up to them. IValherw. 7>V//, 2 Maildi 
JJuddlenione, 52 L. ,L, Oh. 208 ; 22 Ch. D. 281 ; 21 ; 17 R. R. 174. 

I7L. T. 570; 81 AVk R. 188. A seque.siration having issued against the- 

An (ixeeutor had ihqiosited at his bankers’ defemlant for non-pc.r.formancc of a decrec' 
money, being part of the estate, and an order had for payment of money to the plaintiff, the- 
been made that the executor should }iay the sequestrators seized the rents and ])roiits of Ids 
money into court, and seipiest ration bad issued lands. The plaintifi; and a prior incumbrancer 
against him : — Held, that an adverse order to pay both applied for the funds in the sequestrator's, 
the money in could not he made against the hands: — Held, that the jirior incumbrancer 
bankers, not being j)a.rties to the suit, but on was entitled to them. Jiurne v. llohinnoti, 7 ir. 
(heir suVimission to the jurisdiction a directory Eip R. 188. 

order was inadi'. Manfon v. Jlaufon, 40 L. J., Cli. Rents in the hands of sequestrators, ordered to 
98, ' be paid to mortgagees, who had been prevented 
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by the sef|uestration from taking possessjionj and 
whose title was found under examination pro 
intercsse sno. Tathtm- v. Pcirhr)\ 1 Bm. & 

50() ; 22 h. Ch. 903 ; 17 Jur. 929, 

The title of a person claiming under a writ of 
sequestration issued by the iCourt of Chaneeiy 
prevails over tliat of a mortgagee under a 
nioi'tgage for value made in order to avoid the 
of the writ, and with full knowdedge on 
the part of the mortgagee of all the circum- 
stauces. Ward v. Jiooth, 41 L, J., Gh. 729 ; 
L. li. 14 Eq. 19r> ; 27 L. T. 364 ; 20 W. IL 880. 

Ill a suit of ir. V. 6’., a writ of sequestration 
issued against C. was irregularly discharged 
witliout tlic knowledge of W., and at the instance 
of M., acting on, behalf of 0. W. afterwards 
filed a bill to enforce a later writ against 
jiroperty to which G. had become entitled sub- 
sequently to the discharge of the writ, and which 
was claimed by M. under a mortgage by C. 
After filing the bill, W., for the first time, 
became aware of the existence of the order 
discharging the writ, and procured such order to 
be itself discharged, and amended his bill, 
relying on the first writ : — Held, that he had 
sutilcient title at tlie time of filing the bill to 
onablc him to maintain the suit. J b. 


4. PowEus AND Liabilities op 
Sequestrator. 

Generally.] — Proceedings against a secpies* 
trator for abuse of his power. Pelham (Lord) 
V. JlarUi} {Lord), 3 Swan. 291. * 

Sequesti'ators forcibly dispossessed, restored 
by injunction. Pelham. {Jjord) v. JLeweastle 
(JDulie), 3 Swan. 289. 

Power of set]uestrators to o|)eTi boxes, Ac. Ih. 

It is contem})t to distin-b sequestrators in 
]')osscssion. A/afcl \\ Smith, 9 Yes. 330 ; 7 11. 11. 
214. 

The possession of a receiver or sequestrator is 
not to be disturbed without leave of the court. 
IJnudts V, b-reothed, 1 Jac. & Walk. 178. 

It appeals that the commissioners have 
authority to break open doors in discharge of 
their otilce, by comparison with the proceeding 
under a comiuissioii of rehcllion. Loicten v. 
•Colcheder Corporation, 2 Mer. 39 a : 10 K. 14.187, 

Reference granted to inquire whether it will 
4)e for the benefit of all parties that sequestrators 
make defence in the name of the proper person 
to an ejectment brought against the lands under 
isequestration. Crone v. O'Dell, 2 Moll. 389. 

Sequestrators, in case of contempt for want of 
iinswor, cannot remove defendant’s goods. Des- 
hrow V. Cnmmie, Bunb. 272. 

Se<:|uestrators Laving, by virtue of an order 
power to sell timber, they sell timber to the 
value of 7, COOL, and pay over but 2,000/. to the 
plaintiff, for whose benefit the sequestration was 
taken out. Plaintiff not chargeable wnth more 
than the 2,000/. Daerer v. Chafe, 1 Yern. 160. 

A conveyance established against a sequestra- 
tion, and the sequestrators who had obtained 
possession ordered to account to the alienee for 
rents rind profit s. Another conveyance rescinded, 
but the alienee declaimed entitled to be reimbursed, 
out of the subsequent rents, the balance of pay- 
ments for interest, taxes, and repairs. Ilamblyn 
or Amblyyi v. Ley, 3 8 wan. 301. 

Attornment to Sequestrator.] — A sequestra- 
tion to compel answer may be executed, but no 
order will be made for the tenants to attorn till 


-Sequestration* 1180 

the commission is returned. Eoidey v, IlJdley^ 
3 8wan. 306 ; Dick. 622 ; 19 R. R. 2{)6, 

Tenants ordered to attorn to Rei|uestrators 
under sequestration for duty. Wood v. Adams, 
Dick. r>76. 

Leases,] — Under a sequestration .for non- 
payment of money, the siMiuestnitoi'S may, on 
a motion with notice (not on a motion of course), 
be empowered to let real estat(‘. AVv/Zc v. 
Dealing, 3 8wau. 304. 

Notice is necessary of a motion for seques- 
trators to set and let. Weal v. , Ridgw. 193. 

Land and house in possession of seqiK^sIrators 
belonging to defendant, in contempt for non- 
payment of money into court, ordered to be let. 
Diinldey v. Serihnor, 2 ^ladd. 443; IT R. R. 
237. 

Sale.] — Notice should be given to the defen- 
dant of an application that sequestrators do sell 
the goods under the writ. Itidgimy v. Daria, 
2 Jones, 507. 

Bill for an account taken pro confosso against 
surviving executor and devisee in trust, and 
leasehold estates taken under a sequestration for 
want of answer, the court would not order tlie 
sc(iiiostrators to sell, hut directed them to apply 
the profits. v. lU/vV////, 3 Yes, 22. 

The court will sell perisliable commodities, 
rents paid in kind, or the natural jiroduce of a 
farm under a sequestration. Ih. 23. 

Court will not onler perishable goods, taken 
under a sequestration for want of an answer, to 
be sold before deci’ce. WUeoeha v, R7/wcZ'.s*, 
2 Ambl. 421. 

Estate ordered to be sold for debts ; tno,uey 
raised under sequestration, paid into court, 

though contempt cleared . v. Den nett, 1 Yes, 

J.S9. ■ ■ ■ 

Sequestrator ordered to sell the goods where 
the party is in contempt for non-payment of 
money, ('aril v. Smith, 3 Bro. G. 0. 362. 

An order to sell goods under a sequestration 
for not obeying the order of the court was made 
on motion ex parte, the party having gone out 
of the jurisdiction. Push, In, re. L.'^R. 10 Ecu 
442; 22 L. T. 116; IS W. 11.417.' 

Motion to sell furniture under sequestration 
for not performing decree, must be on notice. 
Aliteliell v. Drajoer, 9 Yes. 208. 

A sequestration having issued against a defen- 
dant who was entitled to a reversionary interest 
in stock standing in the name of the accountant- 
general in another cause, the court gave the: 
sequestrators liberty to sell tliat i nterest.'’ Cowper 
v. Taylor, 16 Sim. 314. 

Bees.] — The court will not order a, sef|ucstrator 
his fees who has made no return of goods seques- 
tered, and many years before apjfiication 
delivered them over without making a demand ; 
but if the plaintiff seeks an account of goods 
sequestered, the seiiuestrator may set off Ids 
fees at any time, if he has from ‘lime to time 
made returns of what lie has seized under tlie 
sequestration. I/aiehins v. Crooh, 3 Atk. 594-. 

Where costs arc jiayable to the sequestrators, 
the application to the court must be in their 
names, not that of Ihe solicito]-, though the 
money bo actuallv <hic to the solicitor, ('rom v. 
<9’D<7//, 2 Moll. 355. 

Costs.] — When a deposit on an appeal had 
been ordered to be returned to the appellant, 
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and bctore it was paid to him sequestration was 
issued against him for non-payment of costs 
previously due, the deposit was ordered to be’ 
paid to the sctiuestratoi's instead of the appel- 
lant. (hum Y. Garlaml, L. E. 1) Ch. 101 : 22 
175. 

(Justs of a setpiestration as between solicitor 
and client will not be taxetl. Iluiit Ed; parte, 
Shajdand, In re, 23 W. E. 40. 

Discharge. ] — Sef.[UGstration for non-production 
'Of deeds, dischai-ged on payment of costs, the 
party having been examined, and denied know- 
ledge ot them. Pelliauh (^Lord') v. JVeiccafdle 
8 Swan. 298. 

sequestration must be returned before a 
motion can be made to discharge it. 

Bunb. 81. 

Ai)i)oiutmerit of a receiver in the place of 
the sequestrators, discharges the sequestration, 
Shaw Y. Wrif/ht, 8 Yes. 28. 

A. WHS oi’dercd to pay a sum of money into 
■court, and the order was duly registered. He 
was committed for not obeying the order, and 
.a writ of sequestration issued against his estate, 
A. afterwards obtained his discliarge under the 
Insolvent Debtoi-s Act. Upon a petition pre- 
sented by A.’s assignees ti) discharge the seques- 
tration ; — Held, that A.’s discharge under the 
Insolvent lJebtx')rs Act did not discharge the 
sequostmtinn, which was not an order of con- 
tempt, but the consequence of such an order, 
and was a proceeding in rein after the process 
•of contempt in personam had been exhausted. 
Tatliam v. Parker, I Sm, A H. 506 ; 1 Eq. E. 
257 ; 22 L. J., Ch. 908 ; 17 Jur. 929 ; I'W. E. 491. 

An onler was mafle in a suit in the court of 
Kimiersley, Yice-Ghaucellor, declaring K., a 
party to the suit, entitled to money. An order 
w'as made in a suit at the Eolls, directing a 
pu,rty to that suit to pay money. Sequestrators 
were appointed in the suit at the Eolls against 

K. ’s estate. The plaintifi's in the suit at the 
Eolls were also the defendants in the suit before 
the ^h■ce- Chancellor ; they and tlie sequestrators 
presented a petition in the suit before the Yice- 
Ohmicellor, praying payment to them of K.’s 
money in that suit, or the ti-ansfer of it to the 
credit of the other cause : — Held, tint the 
petition must be amended, by being entitled in 
both suits, and must then be presented to the 
lords justices, but that K. must, in the mean- 
time, be enjoined from receiving the money 
which bad been ordered to bo "^jaid to her. 
JOught V. Knight, 25 L. J., Ch. 848 ; 4^Y.E. 771. 

Where an injunction has been issued, and an 
•order of sequestration made to enforce it, the 
Court of Appeal will not suspend the order, but 
will leave the parties to make any application 
for the purpose to the court below. Spokes v. 
Banhurg Loe.al Board, 11 Jur. (it.s.) 1010; 18 

L. T. 458 ; 14 AY. E. 169. Affirming, 85 L. J., 
Ch. 105. 

A solicitor who hail been conducting a suit, 
but who was not Iheji a,ctiiig f<.)r the plaintiff, 
uccepied a sum of money on Ids behalf, and 
all<nved an order of sC(]uestration previously 
granted against the <lefendant to 1)0 discharged. 
On the application of the plaintiff, the order 
of discliarge thus obtained was set aside. Ward 
w, (onmall, 19 AY. E. 1075. 

5, Sequestration- op Eoclesiastical 
Bbnepice. 

See Ecclesiastical Law. 


6. Other Matters. 

Sequestration of Benefice — Suspension of 
Clergyman subsequent to Issue of Writ ,] — K 
sequestration issued on a judgment against a 
beneiiced clerymau, it was published, and the 
sequestrator entered into receipt of the profits. 
Subsequently the clergyman was suspended from 
the exercise of his office, and from receiving the 
fruits of his benelice for eighteen months. " The 
bishop issued a sequestration on this sentence to 
a different sequestrator, which was published, 
the judgment debt for which the first sequestra- 
tion had issued being unsatisfied. On a rule 
calling upon the bishop to shew cause why ho 
should not pay the party at whose suit the'^first 
sequestration issued the profits of the benefice 
received Held, that the suspension for the time 
of its endurance operated in respect of perception 
of the profits, as a motion would have done, not 
only against the clerk, but against his creditors, 
and the rule was discharged as to the profits 
received after the second sequestration wus pub- 
lished. Fisher v. Cresswell oi* Banter, 14 Q. B. 
825 ; 19 L. J., Q. B. 357 ; 14 Jur. 692. And see 
Ecclesiastical Law. 

Second Writ.] — Ho new sequostratioa to be 
granted till first returned. Yarrofh v. Seys, 
Bunb. 62. 

Waiver of Irregularity.]-— The irregularity of 
a sequestration is waived, if the party against 
whom it is issued gives the seijuesti’uiors direc- 
tions how to deal with his property. Sonst v. 

2 Euss. 161. 

Costs.]— AAHien a deposit on an appeal had 
been ordered to be returned to the a|)pellarit, 
and before it was paid to him sequestration was 
issued against him for non-payment of costs 
previously due, the deposit was ordered to be 
paid to the sequestrators instead of the appel- 
lant. Qmn Y, Garland, L. E. 9 Ch. 101; 22 
AAC E. 175. 

Costs of a sequestration as between solicitor 
and client will not be taxed. Shapland, In re, 
Ilwnt, F,v parte, 28 AA^. E. 40. 

Eestraining in Winding-up.] — I’he aiTcst of 
a ship in a, cause of wages, after the company 
to which the ship belonged was ordered to be 
wound up, is a sequestration within the meaning 
of the Companies Act, 1862, s. 108, and conse- 
quently void. Australia Direct Steam Katlga- 
tion Co,, In re, Baker, Fx parte, 44 L. J., Cli. 
676 ; L. E. 20 Eq. 825. 

Selling G-oods under Sequestration,] — An 
order to sell goods under a sequestration foi* 
not obeying the order of the court was made 
on motion ex jaarte, the ])arty having gone out 
of the jurisdiction. Hush, In re, 22 L. T. 116 ; 
18A\hE. 417. 

Enforcing.] — A writ of sequestration luiving 
been issued to enforce an order for the }>ay merit 
of costs, the sequestrator demande<l })ossession 
of the property, which was in the ininds of 
parties holding under the person whose estate 
had been sequestrated, and was refused pos- 
session. The court declined to enforce the 
sequestration by an attachment against those 
parties, but granted a wiit of assistance to the 
sheriff for that pitrpose. BaijUy v. Bay leg, 

' 4 8w. & Tr. 222 ; 29 L. J., l\ 72. 
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For Payment of Costs—Application.]*— Where 
an application is nnule in an action which is 
t Tiinsfcrrod. for hearing only, to a jwlge who 
does not sit in chainherB, it is properly made 
to sucdi judge in court; otherwise, in chambers. 
i-s/iOK' V. liolfon^ 50 L. J-, (vh. 743; 1/ C-h. D. 

433 : 41 L, T. 571 ; 29 W. B,. 553. 

Payment ordered to Seq^uestrators appointed 
by another Division.]— An order was iiiade on 
smmnous in an administration action directing 
i)avmGnt to sequestrators, appointed by the 
Pi'obate and Divorce Division, of income of a 
beiieliciary under the trust being admin lstcre<l.. 
^la(li\ tilade v. Ilulme, 50 L. J., Ch. 729 ; 

18 Oil. L). 053 ; 45 L. T. 276 ; 30 W. R. 28. 

SecitLestration in Colonial Court — Jurisdiction 
of Court of Bankruptcy.]— Before issuing a 
sequestratiou against real estate of a bankrupt 
situate in a colony, for the pur])ose of coin- 
pelling his ap]xnraiice in an action in the 
colonial conn to realise a mortgage given by 
him of other real estate in the coloios the leave 
of the Court of Baidvriq^tcy ought to be obtained. 
i/e//cr.v, Rv parte, Bo u, stead, la re, 16 Ch. D. 

(,)<)>) ; 14 jj. 4. 0. A. 

— »— Issued without Leave — Undertaking.] 

Bun wheiv such a sequestration had been issued 
without leave, and an ap}>earaiice had becii 
entered in the colonial action: — Held, that it 
was suffi(n‘ent that tlie plaintiffs in the action 
shoidd undertake not to use the sequestratiou 
for any otlier purpose. Jh. 

Costs, Taxation of.]— Costs of sequestration, 
on discharge, taxetl as between ])arty aiul party, 
and not as lietween solicitor and client, bhap- 
latuh la. r(\ IJaaf, Ex parte, 23 W. R. 40. 

[. CHAUGIXU STOCKS, BUNDS, AND 
StURES. 

1. JumSDlCTION TO CHAtiGE. 

Charging Order — Worthless Shares — Discre- 
tion.] — A judge at chambers has a discretion, as 
to whether he will make absolute au order nisi 
(diargiug shares ; and therefore when sucli an 
order is'i'cfused on the ground that the sliarcs in 
qiiestiun are worthless, the court will not Tcvicw 
his <lecision. ]Vkdi.s v. bhanlis, 4 R. 117; 67 
1.. T. 609— C. A. 

Writ of Execution not Issued.]— A charging 
order cannot be made unless there be an existing 
writ of exec.ution issued and levialdc. When 
^ ff. fa. had been issued, the 

debt pai'lly levied, and the writ returned, tiic 
coui't deidincil to grant an order, cliargiiig 
the defendant’s interest in money, in court, until 
the plaintiff issued a new writ of ff. fa. Bomdioe 
v. Mallarhoj, 18 L. R., Xr. 425 

Writ to Enforce— Service out of Jurisdiction.^ 
— Tliis was a motion for leave to issue for service 
a writ in an action seek- 
ing to enforce a charging order obtained by the 
plaintiff, a judgment creditor, upon certain 
shares bcluiiging^;o the defendant, the judgment 
debtor. The Judgment Act, 1838 (1 & 2 Yict 
c. 1 10), s. 14, which by virtue of Ord. XIAD . r, 1, 
reguUtcs the effect of a charging order, provides 
that ‘^such order shall entitle the judgment 
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creditor' to all such remedies as he wmild have 
been entitled to if such charge had beem made, 
in his favour by the judgineiifc delffor. 

XL. r. I, provides that service out ot the juim- 
diction of a writ of summons, or notice ot a writ, 
of sLimmons, may be alloweil !)y the court or a 
judge whenever (e) ^Ahe action i.s toiinded on 
aiw broach, or alleged breach, within the juris- 
diction, of 'any contract whertn^er raa^le, which, 
according to the terms thereof, ought to be per- 
formed within tlie jurisdiction” Held, that, 
assuming that the case couhl be treated as one 
of contiWt at all. it would only be a eon tract 
that the shares should be charged, ami ot smdi ^a 
contract there had not been any breach ^ wit hiii 
the jurisdiction. Boritz v. Stephaa, o8 L. 

850 ;' 36 W. R. 779. 

To what Judge application to he Made.]— An 
application for a charging order under 1 ^ 2 
Viet. c. 110, and 3 A; 4 Viet. c. Sf upon a tuml 
in court need nut be made to the judge, in^ w hose 
court the suit or matter is, in wdiich the riirid is 
standing. Nor is it material tliat the order i& 
ontillcd" as in a revived cause, although made 
before the order of revivor on the deteiulant. 

(JA//v///osO V. JieaiauLA- De D. K ^ 

316 ; 31 L. J., Uh. 516 ; 5 L. T. 734 ; 10 W. XL 
206. 

Charging Order on Property preserved^ in 
favour of Solicitor— To what Judge Application 
made if Action Tried in District Registry.] 
Upon a petition by a solicitor for a dialing 
order under s. 28 of the Solicitors Act, I860, 
on pi'operty ])rescrvcd in an action maikcil 
Uhaiiccry Division. Liverpool District Rcgisiiy, 
Hall, V.-6.,” which had been tried by a judge 
and jury at Liverpool : — Held, that the jiiilge 
wOio had dealt with the substantial ]>art <if the 
case was the only judge wlio could ileal with, the 
apiJicatioii. Oa'ea 71eu,shaa\ 47 Xj. J., Uh* 
2(;^, 7 Ch. D. 385; 26 W. R. 188. Aad> .w 

SOLIGITOB. 


2 AVi-iat are Companies within Judgment 
Act, 1838, 1 & 2 ViOT. c. IB). 

Banking.] — A banking eo-tiartnershij) wTuch. 
made returns to the stamp-office ])ursuant to 
7 Geo. 4, c. 16, is a ])ublic company not incor- 
porated within the meaning of the above statute. 
Jlaet aty re v. CoanelJ, 1 Sim. (N.8.) 22o : 20' 

L J, Ch. 284; 15 Jur. 529. Sec (/rahm v. 
(Jofiaell, 1 L. ISl. & B. 438 ; 19 L. J., Ex. 361. 

Mining.] — It is doubtful whether a inining 
company, conducted ou the cost-book [jrinciplc, 
is a. puXffic coinpaiiy within, the statute, ^amiL 
wliethcr the intei*cst of a I’cgistered jiToprietor 
in certain sliarcs in a company can Im charged, 
bv a judge's order made under that seidion, it 
the shares have been sdd previously to such 
order, but uo notice of the sale has been given 
to the puirser of the miiie, and the shares iii'c 
still reiiiaiuiug in the name of ^ the judgment 
debtor. In such a case, therefore, the euuri 
uoiifirmed a jiulge’s oi’iler for charging tho 
debtors interik. in such shares, as the court 
would not decide such matter on a. summary 
application, from which there was no a.ppeal. 
E'wh(dl{i v. Borewarne, 6 C. XL (N'.S.) 480 ; 

L. J., 0. B. 273 ; 5 Jur. (N.S.) 126(; ; 7 \V..R., 
012 . ' 
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3, Order Chaeq-iisg Stocks, &c. 

_ Wiien ^Jranted.] — A decree declaring a plain- 
tifi: eiditled to onediftli of the proceeds of sale 
of chattels, and directiiig an account to be taken 
of wha,t was due. aial })ayment of such amount 
together with the costs of the action to him, 
does not entitle him to a charging order under 
the Judgments Act. 3S3S (1 A 2 Viet. c. 110, 
s. IS), or to a stop order against funds in court 
iii another suit belonging to the same defendant. 
WnJf/er// V. Tepjier, G Ch. D. 364 ; 37 L. T. 2i)7 ; 
25 W, li. S72— C. A. 

ITimn judgment in an action declaring that 
the defendant is liable to pay to the plaiiititi a 
certain sum, and decreeing payment to be made 
on or before that day three mouths, the plaintiff 
is at once entitled, under 1 A 2 Viet. c. 110, s. 14, 
to obtain a charging order upon stock and shares 
standing in the imrne of the defendant. i)V//- 
■nall T. Curltofi, 47 L. J., Ch. 51 ; 6 Ch. D. 130 ; 
36 L. T. 730 ; 26 W. R. 71. 

A charging order will not be made against 
government stock, standing in. the name of a 
judgment debtor, upon a judgment de bonis 
testatoris obtaine<l against the debtor as adminis- 
tratrix. I/pwat V. JMre/rporf, 21 W. R. 7S. 

A }’egistered ownier of shares in a company 
deposited the certilicates with E. as a security 
for money advanced. He afterwards borrowed 
a further sum from an insurance oiKce, and 
executed to C., one of his sui’cties on. that occasion, 
with the consent of E., who was the other 
surety, a transfer of the shares, accompanied by 
a <i.ccla.ration of the terms of the ti'ansfei’, and 
deliveretl both instruments to C. The money 
not having been })aid to the insurance office, 
they claimed it from E. and C., when C. recpicste<l 
the insurance office to transfer the shares into 
his nnme, which they refused to do, on the 
gi'ound tlint they had been previously served 
with an order nisi to chriige the shares : — Held, 
that the shares were properly charged as shares 
standing in the owmer’s name “ in his own right.” 
Ftflin- V. 7 Ex. 7m ; 21 L. J., Ex 314, 

A charging ortler will ho made absolute, not- 
withstanding proceedings against the trustees of 
the fund by creditors, and tliere is no other fund 
fo]‘ pavmeiit of costs.' Smith v. Yaade, 2 F. tS^F. 
3.76. ■ . 

Fart of Stock.] — Possibility of charging, under 
1 A 2 Viet. c. 110, a part oidy of a smn of 
stock standing in the name of a clebtor. Stanley 
v. tBond, S Beav. 50 ; 14 L. J., Ch. 51. 

Pension,] — ^Tlie East India Com})any granted 
to a person a pension, in consideration of his 
distressed state and tlie services of his father : — 
Held, that this could not be charged with a 
judgment debt bv an order, hfornin v. 

7 Q.' B. (574 ; 14 L. J.. Q. B. 285 ; {) Jur. 1034. ‘ ' 

The ortler directed that the pension sliould 
staml charged, unless cause was shewn at 
(iliamhers in six calendar months. The court 
rescinded the order on motion by the East India 
Company and by an assignee of the pension 
within the six months. I b. 

Annuity.] — A jiulge having made an order, 
cliargiugan annuity })ay able out of the Suitors’ 
Fund, by oi‘Jor of Iho .Lord Chancellor, in pur- 
suance of 46 Ceo. 3, e. 128, the court considering 
it doubtful wiiethcr or not the order was valid, 
refused to set it aside, as, by so doing, they 
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, would deprive the party of the right of appeal 
Withmn v. Lymh^ 1 Ex. 391 ; 17 L. J., Ex. iS. 

A judgment debtor was entitled as solo execu- 
tor and legatee under the will of I)., tothean-ears 
of a government annuity granted for the life of 
U. He also wms entitled, as such executor and 
legatee, to a government annuity in the name of 
D., but granted for his own life : — Held, that 
under 1 A 2 Viet, c. 110, s. 14, neither thearrears 
nor the annuitv were chargeable. Taylor v. 

4 H. ci N. 49 

When Interest is Contingent or Uncertain.] 
— The contingent reversionary life interest of a 
judgment debtor in the surplus (if any) of stock 
standing in the name of trustees, and assigned 
by him to another set of trustees, on trust to sell 
it and pay his debts, to a named amount, with a 
resulting trust, as to the surplus after such pay- 
ment (subject to the present life interest of 
another person therein) in favour of the debtor, 
is chargeable under the enactments, notwuth- 
standing the doubtful nature of the interest and 
the uucertaiuty as to its extent, lialier v. Tynte^ 
2 El. cS: El 897 ; 29 L. J., Q. B. 233 ; G Jur. 
(N.S.) 1 192. 

1 A debtor, being possessed of shares in a com- 
I pany, transfcn-ed them to B. as a securily for a 
I debt. ^Subsequently he assigned them (subject 
j t<) il’s debt) to trustees to repay a loan which 
I liad been made to him by his brother, and to 
; a|)]>ly the surplus for the bene.fit, at the trustees’ 

, disci’ction, of his wife, his children, or himself. 
There were other trusts for the benelit of his 
wife and children, and an ultimate trust, on his 
wife’s decease, aiul iu case no child attained the 
age of twenty-one, or being a daughter marrie<I 
l)efore that age, to the debtor aiul his assigns : — 
Held, that Im had an interest in tiio shares 
capalile of ].)Ging charged under the above 
statutes. Craytj v. Tfujlor., 36 Ij. J., Ex. 63; 
L. R. 2 Ex. 131 ; 15 L.T. 584. 

Stock Vested in Trustees — Interest Determin- 
able on Alienation — Chargeable Interest.] — An 
ordo)' was made under 1 A 2 Viet. c. 110, s. 14, 
and 3 A 4 Viet. c. 82, charging a judgment 
debtor’s inteinst in the dividends on certain 
hank stock. It ap[)cared that by the terms of 
a will certain pro})erty, including this stock, was 
be queatlieil to tiaistees on trust as to one moiety 
thereof f(U‘ the testatrix’s niece, and as to the 
other moiety in trust to pay tlm income thereof 
to her nepliew, tlie judgment debtor, for life, or 
until he should attempt to alien or charge the 
same. And upon his interest determining, there 
wei'e limitations over in favour of his wife for 
life, and after her death in favour of liis children, 
with an ultimate remainder in the event of the 
failure of tlie preceding trusts to the judgment 
debtor absolutely. At the time whci \ the charging 
order was made, there was a dividoiul on the 
stock accrued due, hut which the trustees had 
not yet received from the hajik : — Held, tluit the 
fa,ct that the stock stood in the name of the 
trustees in trust for anotlier, besides the judg- 
ment debtor, did not prevent it being stock 
“standing iu the name of any person in trust 
for him,” within the words of 1 A 2 Viet. c. Ill), 
s. 14. Sof//h-‘Wenfer?i Loan (h, v. Jtobertwn^ 
51 L. J., Q. B. 79 ; 8 Q. B. D. 17 ; 46 L. T. 427 ; 
30 W. R. 102. 

Held, also, that the accrued diviffi.md and the 
ultimate reniaiiuler to the judgment debtor, aftei* 
failure of the preceding trusts, cfuistituted a 
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sufficient ciiargcable interest, whatever /miglit 
have been tlic case 'with regard to the interest 
determinable on alienation, if that had stood 
alone ; and that the order was therefore rightly 
made, t^e trustees being responsible upon its 
being made for the due application of the fund 
according to the legal effect of the order, what- 
ever it might be. i h. 

Where Debtor has no Beneficial Interest.]— 
In an action under 1 & 2 Vict.c. 110, s. 15, against 
a com])any for permitting the transfer of sliares 
after notice of a charging order nisi, and before 
the making of it absolute, it is a good answer to 
shew that the judgment debtor in whose name 
the shares stood had no beneficial interest in 
them, (xill v. (Amtlnental ZAiion. Gas Co., 1-1 
L. J., Ex. 170 ; L. ll. 7 Ex. 332 ; 27 L. T. 428 ; 
21W. E. 111. 

The Companies Act of 1802, s. 30, enacts that 
no notice of any trust shall be entered on the 
register of a company incorporated under the 
•act ; and therefore the court will not set aside 
.an order made, charging shares in a limited 
company standing in the name of the judgment 
. debtor, although he is owner of tlie sliares as 
trustee only, aiul has no beiieiieial i uteres what - 
, ever therein, (hutgy x. H'af/lor. 4 11. A C. b)8 ; 
35 L. J., Ex. 02 ; L. E, 1 Ex. 148 ; 12 Jur. (N.S.) 
320 ; 13 L. T. 750 ; 14 W. K. 300. 

Where bank stock, vestccl in trustees, is con- 
veyed by will in terms whicli leave it tloulitful 
whether any beneficial interest is conveyed to a 
party against wliom final judgment has been 
obtalne/l, a judge may make an order charging 
the stock conditionally. Fowler v. Churehlll, 

2 Ik (N.S.) 502 ; 11 M. & W. 57 ; 12 L. J., Ex. 
230 ; 7 Jur. 15{). 

Stock of a c.onipany standing in the name, ot a 
trustee is not affected by a charging oi-dei- under 
1 A 2 Viet. c. 110, s. 14, olitained by a judgmeifi 
creditor of the trustee in respect of the trustee’s 
own debt. Fhdieltf Ordoumee f 0., Itt re, Coated^ 
Cose, 40 L. J., Ch, 307 ; 35 L. T. 017 ; 25 W. E. 
1 , 11 . 

Limit on Beneficial Interest.]— A creditor vdio 
has obtained a charging order on shares is only 
entitled to tlie beneficial interest in the shares 
which the jiulgmcnt debtor actually has at tlie 
time of the order. Gray v. l:}tone, 3 E. 002 ; 09 
■ yL..,T. 282.' :'■■ ■ ■■ 

Eesidiiary Estate— Produce of— Interest in.] 
—A testatrix gave her whole estate and ell’ects, 
which Incltidcd stock and shares, to trustees, on 
trust to pay debts and legacit'S, and as to the 
residue of her estate and effects, upon trust for 
the defendant and two other i>ersons ; aiul she. 
directed her trustees to pay the legacies so soon 
after her decease as her means could be judiciously 
converted into cash, and in any case not later 
than twelve months after her decease. A charg- 
ing order having been made upon tlie stock and 
shares, to the extent of the defendant’s interest 
therein. In favour of a judgment creditor : — 
Held, that he having no interest in the stock 
and sliares, but only an interest in tbeir produce 
aftci* ])crformanco of the prior ti'usts, they could 
not bo charged with his judgment debt under 
1 & 2 Viet. c. 110, s. 14, or under 3 A 4 Vi<}t. 
c. 82, s. 1. FI won v. Wrench, 38 L. J., Ex. 113 ; 
L, E. 4 Ex. 154 ; 20 L. T. 492 ; 17 W. E. 591. 

Debtor’s Shares ‘‘Standing in his ISfame, in 
his own Bight — Director’s Qualification 


Shares.] — By 1 & 2 V.lct. c. 110, bl, the 
shares of a debtor, against \v1ioni judgmciit has 
been recovered, “staruling in Ids name, in bis 
own right,’’ may be charged witli payment' cJ 
the judgment debt. The article's of assoe.’.iatioii 
of a company provided tljat the qualification of 
a director slnmld be the “hulding in his own 
right” 300 shares; and (‘.ertaiu sharchohlers d 
the company, in order to (jualify a person as 
managing director, and with the knowlcilge and 
assent of the directors, traiisCeri'cE Ihe requisite 
number of shares into his name on tlie rt'gister 
of the com[)any, the tinnsferors ^ themselves 
retaining the beneficial ownership of tlie shares. 
Judgment having been recovered against the 
transferee by the plaintiff: — Held, that the 
shares were not held by the judgment debtor 
' “in his own right,” so as to entitle the plaiid'iff 
to a charging order upon them under 1 A 2 k'iet. 
c. 110, s. 14. Pulhrooli v. Fielunond Con- 
nolulated Mining Co. (9 Ch. D. OlO) discusst'd. 
Cooper V. Griifin, fil L. J., Q. Ik 51)3 ; [18i>2 l 1 
Q. Ik 740 ; 0() L. T. (UiO ; 40 W. E. -l^O— C. A. 

Shares standing in the name of a judgment 
debtor in tlie ixVoks of a company cainiot be 
made the subject of a charging ord'r if he is 
tiot the bcne-ficial owner of them, luit is mmely 
registcrctl as owner for tin* ])ur[)ose ol qualifying 
as' a director of the company, Pnlbrooh v. 
llieh niond. Consolidaft'd' Mining (i>. (9 Ch. 1), 
010) and Cooper v, Grijlin. (L1892J 1 (I B. 740) 
followed. .Howard \. Sadler. [1893] 1 Q. Ik 1 ; 

5 E. 45 ; 68 L. T. 120 ; 41 W. E. 126. 

C. transferred l,000k stock of a company into 
the name of liis son without any coiisideration, 
and merely to qualify him as a <lirccto)‘ ol: that 
company; to be transferred ti) C. on request ; 
which tvas ultimately done. C. received the 
dividends on the stock. The son was a coir* 
tribiitory to the Ik com[)any, to wlioni he owed 
3,000/. The official lifjuidator of that cornpany' 
gave notice to the coinpajiy of his intention, to 
! move for an injunction to restrain llic son as 
owner of the stock, and that company from 
dealing with it. Tliertupon the official Ikiiiidator 
of the Ik company was informed of the true facts 
as to the <.)wncrship of the stock. J-’be olficial 
liituidator of the B. com[)aiiy immediately jtiler- . 
wards obtained a charging order against the 
1,000/. stock in the company Held, that tha:t 
oi'dcrmust be discharged, not only on the ground 
of the notice, but also because the stock was not 
standing in the name of the son of C. ‘'In his. 
(Vvvn I’ight,’’ Piladiehj Orduanev Co., In re.,. 
Coates s Case, 46 L. J., Ch. 367 ; 35 .L. T. (>17 ; 
25W. E. 111. 

Married Woman— Property Settled to Separate, 
Use without Power of Anticipation.] — A wife 
having p;ropcrty settled to her separate use, 
with restraint upon antici])ation, concinwl in a 
fraudulent mortgage (»f such pi'opcrty, concealing 
the restraint upon antici])atioiL The moi-tgagee 
obtained a judgment against her bu' tlie amount 
lent, a.nd a dunging order to charge her next 
acci'uing divi<lcud :--Hcld, that such charging 
order must lie <lischarged ; foi' in no case a.nd ])>y 
no device could the restraint upon ant uupation 
be evaded Sianleg v. Stanleg, *17 L. J., t-‘h. 
256 ; '7 Uh. 1). 589 ;' 37 L. T. 777 ; 26) W. It 310, 

T’he mortgagee, having dise.ovm’cd the fraud, 
obtained fi'oni the married woman a. warrant of 
attorney; entered up judgment thereon, and 
a.fterwards obtained a charging ('rder on a <livi- 
dend due to her the very day it accrued due : — 
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Hclfl, Hint this was a irjCTc device to make her 
■future income a security foi* the mortgayn debt, 
and an attempt to do iudircetly wlint could 
not be done directly; and tliat/thcrefore, the 
•charging order must be discharged. Ih. 

When a married ivoman was entitled, during 
the joint lives of lierself and lier husband, to the 
int(U‘est of certain stock, to her sole ami separate 
use, without ])owcr of anticipation, and there 
were certain liuiitalions over as to ihe })rineipal, 
in favour of hei-self and lier hiisl^and, th(‘ court, 
n])ou petition ])y a judgnient creditor, lumle an 
order, under 3 k 4 \'iet. c. lOo, cliarging the 
judgment upon the stt^ck, without prejudice to 
the wife’s light of receiving the interest during 
her coverture. Ckuiev v. Malwn^ FI. ck K. 342 ; 
4- Ir. Ep. 11. 305, 

V , ' .Declaration of Charge— Debtor’s. Beversionary 
Interest. . ., in " Bersonalty — Sale— Jurisdiction. ] — 
The Court has no jurisdiction to make a declara- 
tion of cliarge ipion a jurlginent debtoj‘h 
reversionary intei-esl in pei’sojialty in fnwmr 
■of a judgment creditor who has oht;iincd an 
■orde!' a['poiriTing himself reccivti* of sm.ii ])ro- 
■|)criv. JSlrqtf v. Frcntls, L. J., (!h. 705; 
[1802] 2 Oh.'428 ; 07 L. T. 107. | 

Estate in Eemainder.] — A judgment creditor 
is not entitled to a cliai'ge on liis debtor's estate 
in. remainder, inasmuch as it cannot Ijo actually 
■or constructively delivered in, execution. Haodc- 
MerrsY. Cath(u.n% 04 L. J.. Ch. 401 : 71805] 2 
■Oh. -ill ; 13 11. 480 ; 72 L. T. 583 ; 43 W. R. 
.580. 

Eor Costs.] — ^When a plaintiff’s bill has l,)cen 
■dismissed with costs, an order nisi ehaigiiig 
railway shares belonging to the plaintiff with 
the amount of the defendant’s costs, \vlien taxed, 
will be made before taxation upon the ripidi- 
■cation of the defciulant. Bnnci v. Is\:lnq^ 40 
L, J., Ch. 423 ; 3 Gh. Ib 201 ; 34 L. T, 752 ; 25 
li. 06, 

Courts of epuitj^ will carry into execution 
their orders and decrees for costs by charging 
the goveiTimenfc stock of the debtor, nn<]er the 
})rovisions of the statute 1 & 2 Viet. c. 110 ; and 
for that purpose it is not necessary to give 
further proof of application fm* payment than 
is oo.ntamed in the notice of: the intended aj'jpli- 
■cation to make the order for the eliargo absolute. 
Jjhihe V. White, 3 Y. & Coll. 434 ; 3 Jur. 7-1-0. 

Parties interested in a fund stamling in the 
name of the accountant-general .in one suit were 
■or<lercd to pay the defendants in another suit 
their costs. These being taxed, and a minute 
having l^een loft -witli the senior masler of the 
Fommon Ideas, the court on petition made a 
-charging (n’dci' on the fund for such costs, and 
gr*aoli*d an interim stop order. RV/Z.v v. Glhljti, 
22 Reav, 2(4, 

Fndcr 1 k 2 Viet. c. llU, s. 18, an oi'iler for 
payment of costs operates only as against 
fuircliasers, mortgagees, aiid cre<Iiio]-s obtained 
by a. subsepueut purchaser wit Lout notice. I'b. 

Jurisdiction — Order Cbargiag Cash — Stop 
Order,]— A charging oi'der may be uiade by a, 
judge nf the Qiieeti’s Beneb Division upon cash 
standing to the credit of the ilebtor in the 
Ohancory Division in the name of tiie [)ayrnasicr- 
gcnoral- Such an order may be made ex lait'te, 
a'lid in order to give etrect to it it is not necessary 
to obtain a sto]) order or to <.d)tain tlic aj)point- 
irient of a receiver ; but nnlice given to the 


paymaster-general will be sufficient to secure 
priority. Beceetoi v. Bduynrh-, 21 Q. B. D. 488 ; 
()0 L. T. 5 ; 37 W. R. 47 — C. A. Affirming on 
other grounds 52 J. P. 047. 

Fund in Court.] — -When a judgment has been 
recovered against a person interested in a fund 
in ihe Cliam^ciy Division, a sto}) o]’d(‘r will be 
granted to the judgment creditor on such fund, 
without a prclimiuary charging or<Ier having 
been obtaincil in the (livision of the High Court 
in w'hicffi the judgment was j'ceovered. I/ope- 
ircll V. Banwi, 1 Ch. D. (530 : 33 L. T. 777 : 24 
W. E. 621). 

A })laiutiii has such nii Iiitei'est in money 
lodgvHi in the name of the master of tlie court to 
the credit of the cause that the money so lodged 
inav be the subject of a charaiug order. Adams 

V. r/iUam, Ir. E. 1) C. L. MS."" 

A decree declaring a plaintiff e7i titled to one- 
fiftli of the proceeds of sale of chattels, and 
directing an acctuint to be taken of w'hat was 
due, and pa^yment of such amount together with 
the eo'-.ts of the action tc^ him, does not entitle 
him to a charging order under 1 & 2 Ab'ct, c. 110, 
s. IS, or to a st(p) onler against fiimls in c«)n;rt in 
another suit helonging to the same defendant, 
Mldqfooj V. Tepprr, 6 Oh. D. 36-1 ; 37 L. T. 297 ; 
25 iL 872—0. A. 

The court refused, on petition, to onicr a fund 
in court charged, under 1 k 2 Viet. c. 110, s. 14, 
with a judgment by a party to a suit, ami to 
which the judgment debtor was entitled, to be 
};)aid. over without bis consent. WhlfJwM v. 
Frirhctt, 13 Sim. 259 ; 12 L. J., Ch. 81. 

The effect of a chai'ging order made hy a judge 
in favour of a judgment creditor under 1 &;^2 
Abet. c. 110, docs not depend 'U[)on the ca})acitj 
of the judgment debtor to give a valid charge, 
])ut upon, the validity of the judgmemt. ; and the. 
14th section of that act, a-Tul the proviso in the 1st 
section of 3 & 4 Ab'et. c. 82, must be read as 
meaning that the judgment creditor is to have 
the sanio remedies, and the oj-der of tlm judge 
the same effect, as if tlie judgment deblor had 
made a valid and effective cliargc in favour of 
the judgment crc<Utor. Loaveitieip I)i 60 
L. J.; Ch, 385 ; [1S91] 2 Ch. I : (ML. T. 200 ; 31) 

W. R. 276—0. A. 

A. tvas entitled to a poi’tio]! of a. fuml. standing 
in the name of the accountant-general. B., a 
judgment creditor of A., had obtained a,n assign- 
ment from him of his interest in this fund. 
Subsequently to this assignment C., also a 
creditor of xV., obtained a judge’s chargifig order, 
which was made absolute. 1>. obtained a stop 
order subset juently to C.’s cliarging order being 
made absolute, and subset i non tly to B.’s stop 
ortlcr 0. obtainetl a stop ortier also ; — Held, upon 
petition, that B. was entitled to an order for 
[tayment to him of the fund, th{‘ effect of the 
(‘hai'giiig ortier bta'ng merely to resti'uin flic trans- 
fer duringlhc interval betw(‘eu its lieingoldainet! 
nisi anti matlti ab^olutm anti not giving priority 
over the assignment when inatle absolute, the 
prior stop ortier having been obtained by such 
assignee, 11 W/,s* v. {rJfjbs, 2 W. E. 365 ; E. 
441.' 

-Pentling a suit for the nduiinisti-ation of a tes- 
tator's estate, in wliich a tleci'ce had been made 
directing preliminary iin pi iries, a cestui tpm trust 
of a sliarc of the proceeds of the resitlviary 
reality and personalty assigned Iris share by way 
! of security, and the assignee inimetliately'' gave 
I notice to the trustees of the will. Afterwards 
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tlic real estates were sold, and the proceeds paid 
into court to the credit of the cause generally. 

A cro<Utor who had entered up a judgment 
against the cestui (pie trust subsequently to the 
assigiLineut obiaiiicd an order charging the fund 
in court, with rest)ect to which the assignee had 
not. obtained a sto}> order or taken any other 
proceeding ;—HeId, that the judgment creditor 
did not there})y acquire a priority over him. 

Y. IJovnuqtmF 4 Dc G-. & Sm. 122 ; 10 
L. J.. Gh. a:il; 14 Jur. 1101. 

Lunatic Debtor.] — On an application 

at chambers, by the judgment creditor of a 
debtor found lunatic by inquisition, for a charg- 
ing order on funds standing in the books of the 
paymaster “general of the Chancery Division to 
the credit of the debtor, who was described in 
such books as “ a person, of unsound mind,” the 
judge ordered that “ so much of the defendant's 
intw'cst in the fund so standing as aforesaid 
should stand charged with the iiaymcnt of 
the . . . amount due on the judgment as 

the Lords Justices sitting in Lunacy might 
deem apjdicalde to payment of the judgment 
debt” Heh), that the acts gave the judge no 
power to make an order providing that tlie 
amount to be charged should be determined by 
the Lords Justices',' and that the creditor was 
entitled to an unconditional oi-der on a spcciiicd 
amount of the fund. Horne v. Poutitain, 5S 
L. J., Q: B. 413 ; 23 Q. B. D. 204 ; 01 L. T. 510 ; 
B8 W. B. 240 ; 54 J. ?. 37. 

Priority over Mortgage.] — A jiulgmcnt 

creditor cannot, by obtaining a cliarging order 
oil a fuiul in court, acquire piiority over a 
previous mortgagee of the fund who has obtained 
no order. 7/e7/. In re, Carter v. Stadthm, 54 
L. T. 370 ; 34 W. 11. 368. 

ITot actually in Court.]— A jiulgmcnt 

creditor may obtain a slo}) order upon a fund in 
court to the'eredit of an action in the (.hancery 
Division, without any charging onler obtainetl 
in the division where the judgment was recovered. 
Btop order granted upon a fund of a specilied 
amount not,'’ actually in court, but to be paid in 
to the credit of nn'action under an enter of the 
court. Shaw v. Iludron, 48 L. J., Ch. (580. 

Entitling Application.]— An application for 
a charging onler needs not to be entitled iii the 
particular matter to the ci*cdit of which the tuiul 
is standimr. the order being valid if entitled in 
the matter' of the acts which confer Ihcj juris- 
diction. HarCngn (Marquis) v. Bearan, 4 
De Cl. IL & J. 310 ; 31 L. J., Ch. 540 ; 5 L. T. 
734; 10 W. 11. 200. 

Such an order properly entitled will not he 
rendered void by being also entitled in a matter 
in which it was not necessary to entitle it at 
all. Ih. 
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.AV’as made on the claim and ])ctition. v. 

TaqUr, 5 Dc CL A Sm. 480; 21 L. J., C.h. 
403. 


Petition to make Charges Effectual.] — -A 
jndu’ment creditor had obtained a judge's order 
imder the 1 A 2 Viet. c. 110, s. 14, charging the 
annuity payable to his debtor out of a fund in a 
cause in tins court. The judgment creditor is 
entitled to a decree upon a claim against the 
debtor, to charge the annuity with the judgment 
debt ; but in order to make these charges effectual, 
a ])etition (which is of course) to be presented in 
the cause is necessary ; and the. claim was 
ordered to stand over, and ultimately one order 


Priorities aenerally.]~An onlm* under 1 A 3 
Viet. G. 110, and 3 A 1 Viet. c. 82, cluu’ging the 
stock standing in the name of tlH^^aeeoiintant- 
"cneral, affects imly the interest (>f tluMlebtoiv 
and (loes not interfere with the riglits ot prior ^ 
incumbrancers. Jlulhes v. Btfjf, 10 him. 11 , li 
L. J., Gh. 21; 4. Jur. 1125. 

If a i)erson beneiicially entitled to sto(‘,k 
standing in the names of trustees has a, judg- 
ment recovered against him, and the judgment 
creditor obtains a charging order undei* the 
1 A 2 Viet. c. 110, s. 14, a mortgagee of the fund 
claiming under a mortgage (wliercuf no notice- 
was given to the trustee) made subsequently to 
the judgment, but before the charging order, has- 
priority over' the judgment creditor. Scoff v. 
Jlctsfiuqs (Jjord), 4 Kay A J. 0.33 ; o Jur. (N.S.)' 
450 ; O'W. B. 802. . . 

A fortiori, such mortgagee has priority when 
the order is only an order nisi under the 1 A 2 

Viet. C. 110, S. 14. /A Lrr Vy /oi 

In such a ease, the rule in Dearie y. liaLl (3- 
Buss. 1) does not ai){)ly in favour of the judg- 
ment creditor. If). 

The 1 ith section of the 1 A 2 \ let. c. IKL 
gives to a dunging order absolute U])Ou stock 
iicld in trust for 'the judgment debtor, the same 
effect as a. charge under his haiul ; aud the 
object of the 15th section is only to }>i'eveut any 
new charge being effected after the charging 
order nisi has been obtniuctl, and before it is 
made absolute. When the charging order is 
made absolute, tlie 15th section has periormed 
its functions. ' But if the judgment debtor has. 
assigned the stock before the date of the order 
nisi' the assign niiulit obtain a stop order before 
the oi'der nisi was made absolute, notwithstand- 
ing the 15tU section ; fo;' the real cl large undo i 
a charging order is only acquired when it is nuule 
absolute. Warf)urfo)i v. I Jiff, 1 Kay, 4d,> ; 23 
L. J., Gh. (533 ; 2 Eq. B. 3(55 ; 2 AV. B. 3(55. ^ 

If a person, having notice of a, ])Tevious assign- 
ment of a trust fuiai, take an assignment to liim- 
self of the same fund, he cannot obtain pi'ioi'ity 
over the ]>revinus assign, whether the ti’ustije had 
notice or not: and'' theieforc. if a judgment 
creditor, at the time of making his clmrgfngy 
order absolute, luive similar notice, he is likewise 
unable to obtain piiority, Ih. 

Where t he f und is srandiug in, the name, of the 
accountant “general of the (Jourt oL Ghanceiy, the 
practice of the oilice is to enter a memorau- 
duin of every charging order left at tlie office ; 
but sucli notice is not treated as any rcstraiiit 
nor as equivalent to a sto|> order. Ko entry is 
made of the notice of any other assignment,^ 
The accountant-general is not a trustee of 
the funds committed to liim, but merely Ibe 
agent of the <*,ourt. The tiaidees wlio have paid 
the fuial into ecuri, are the trustees of it until 
the court has in s(»me way dealt with it, and 
then the court becomes the ti'ustee. ^ TTierelore, 
notice to the neeuuntant-general of an nssigu- 
meiit of funds in his bands is of no a, vail against 
a sto}) order arterwa,rds obtained in the division 
of liie High Gourt in which tlie 
recovered. Hopewell v. Barnes, 33 Jj. T. 777 ; 24 
W. B.02h. 

The order made by a court of law under 
ss. 132, 133, 134 ami 135 of the Common Law 
Frocedure Amendment Act (Ir.) 1853, to attach 
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stock standing to the credit of a debtor in a 
cause in the Court of Chencejy, does not per se', 
operate as a seiKiirc or a charge on the stock. 
Scnddc, the lodging of such an order with the 
acccomitant-geiieral without draining an order 
of the Court of Chancery does not charge the 
stocik. Seinldc also, tliat a conditional order 
docs not attach the fund under tlic Common Law 
Procedure Act. A conditional order to charge 
funds in clianccry was obtained under the 
Coininon Law rrocedui’e Act on the 30th of June, 
made alisohitc on the Sth of August, and lodged 
with the accountant-general on the 14th of 
jNOvenibcr. A conditional order to charge the 
same fund was obtained in chancery by another 
eneditor, luuler 3 A 4 Viet. c. 105, on the 1st of | 
August, lodged with the accountant-general on ' 
the 7th of August, and made absolute on the 13th 
of November : — Held, that the creditor who had 
obtained the order in chancery was entitled to 
the fund in priority to the other creditor. Freueh 
T. Balfe, G Ir. Ch. E. G3. 

4. Keviewing or Eesci2sDING Order. 

Jurisdiction.] — The court has powei* to review, 
hj^ way of a])pcal, an ordci‘ absolute to cluirge 
stock ma<le by a iudge. idnr/cr v. C/tinr/iill, 2 
D, (N.S.) 5G2 11 M. A W. 57 ; 12 L. J., Ex. 230 ; 
7 Jur. 156. 

The court has no jurisdiclion to entertain an 
appeal against an order nisi foi* a distringas upon 
stock made by a judge. Jhtldwhi 7'imhFell, G 
Jur. 488. 

An application under 1 & 2 Viet. c. 110, s. 15, 
that a charging ortler, made under ss. 14, 15, 
should be discharged, cannot be entertained after 
the order has been made absolute. Jpif'ryc'S v. 
Reijnohl^, 52 L. J., Q. B. 55 : 48 L. T. 358.' 

A charging order having been made u})on 
■shares standing in the name of a judgment 
debtor, the father of the debtoi’a])plied, after the 
order had been made absolute, that it might be 
■discharged, on the ground that the shares were 
in fact his : — Held, that there was no power to 
entertain the application, “such onler” mean- 
ing the order n isi, and not the order absolute. I h. 

The court has no power to entertain an appli- 
cation under s. 15 of 1 & 2 Viet. 110, that a 
charging order, made undei* ss. 14 and 15 of tiiat 
act, should be rescinded or varied, after such 
order has been made absolute. Jrfrt/cd v. 
Reynolds (52 L. J.. Q. B. 55) apjuoved. ' I) re ir 
V. or B7//7V, GO L. J.. Q. B. 2G4 ; 1 

Q. B. 450 ; G4 L. T. 7G0 ; 39 \V. E. 310 ; 55 J."P. 
B73— C. A. 

Where a charging order has been obtained 
upon a jiulgment whicli has si] ice been set aside, 
the charging order must be set aside at the 
instance of the judgment debtor. Drew v. 
T177/7S*, [1801]! Q.'B. 450) distinguished. Drain 
y. Jlerritd, 10 E, 171. 

. ::K, ------ Summons to Discharge Order — Juris- 
diction of Master.] — A master having once 
granted a charging order nisi upon shares in a 
public com|)nny upon an ex parte application 
under I A 2 Yict. c. 110, ss. 14, 15, is functus 
officio, and, except by cousent, has no jurisdiction 
to discharge it. 2iiteheJl v. Do Lca'c//, G7 L. T. 
53. 

On what Ground.] — A party held shams 

in the Union Bank of London, and judgment 
having l^een obtained in an action against him, 


a judge made an order, charging such shares with 
the judgment. On application to set aside such 
order, it appeared that the bank consisted of a 
number of shareholders, and was carried on pur- 
suant to the terms of a deed, by which it was 
provided that the shares should not be ti’ansferrcd, 
except by the consent of the directors, and also 
that if any order or decree was inatle against any 
proprietor by which his sharCvS became chaiged, 
they were to be forfeited to the company, 'ijie 
company was not registered under 7 ck 8 Viet, 
c. 110, but was entitled to sue and be sued by a 
public officer, under 7 & 8 Viet. c. 113, s. 47, and 
7 Geo. 4, c. 4G : — Held, that it being doubtful 
whether the company was a public company or 
not, the order ought not to be set aside, (rruham 
V. Connell, 1 L. M. & P. 438 ; 19 L. J., Ex. 3(>1. 

The court refused to discharge an order to 
charge stock standing in the names of trustees 
for the defendant. Tlie stock had been trans- 
ferred into the names of the trustees by a deed 
of settlement, made pursuant to an order of the 
Court of Chancery. Roy era v. Holloway, 5 
Man.& G. 292 ; G 8cott (n.'r.) 274 ; 12 L. J., C. P. 

182; 7 Jur. 932. 

It is not a good objection to an order for 
chai'ging stock, that it rcfpiires cause to be shewn 
on a day specitied, although the statute directs 
that it shall I'cquire cause to be shown “within 
a time to be mentioned in such order.” Rohinaon 
V. Dnrhulye, 1 L. M. & P. 94 ; 9 C. B. 289 ; 

19L.J.,C. P.242. 

Nor that such oilier jmrpoiTs to be made in 
pursuance of the 1 & 2 Viet. c. 110, alone, and 
not also of the 3 & 4 Viet. c. 82. Ih. 

A judgment was entered in the master’s bo<hv I 

as in a cause of “ A. v. DC TTie plaintiif 
obtained an (vrder to charge stock of the defen- 
dant standing in the name of the accountant- 
general, which order -was entitled A. v. U, sued 
as DA A rale to rescind it having been obtained, i 

on the gr( uind that it did not follow the jiulgmenf 
in its title, the plaint itf produced the judgment 
])aper, which was entitled in the same way as 
the order : — Held, that the order was ]>]*opei‘ly 
entitled. Ih. 

The words “ C. sued as” ap])earGd to have 
been interlined: — Held, that such interlineation 
must be prcsuinetl to have been made before the 
judgment ])apcr was sealc<l. Ih. 

AVhen an order had been made charging shares i 

in a miiung conipany on the cost-book principle, 
which, at the date of the order, stood in tho 
name of the judgment delator, but which he had 
previously assigned to another person for a 
valuable consideration, notice of tho assignment j 

not having been given to the purser of tlie ] 

company until after the order had been served j 

upon him, the coiirt confirmed the order, there | 

being no a})peal from thcii* decision in case they I 

set it aside ; bub without deciding whether such j 

company is within the statute, or whether such j 

shai'cs a]‘C liable to be chai’ged by a judge’s j 

or<ler. yieAolh v. Rmewarne, G 0. B. (N.B.) 480; I 

28 L. J., C. P. 27a ; 5 Jur. (N.a.) 12(!(i. 

Evidence — ^Interest of Debtor in Stock.] — A 

testator constituted railway stock an auxiliary 
fund to secure the jointure of his widow, and 
without spcchcally betiucathing tlie stock he 
made the defendant his residiuuy legatee ; 
subsequently the Court of Chancery, upon the 
consent of the defendant as executor, ordered a 
transfer of the stock to the trustees of tlie 
testator’s settlements, and that tlie dividends J 
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sliouKl 1)0 to the ' clefoBdant ; a charging 
ordtu', ill. the instance ol: a Judgment creditor, 
liaving ixHiii niadt^ upon the defemlant’s interest 
in the stoek ; — Meld, that the order ot the Coint 
of ()ha.iu‘,(‘i;v wa,s evidence against the defendant 
tluithiu; tislator’s debts had been })aid and the 
csfate adniiuisten'd, and that the defendant had 
such an iniert'st in tlie stock as could h(3 attached 
by a eluu'ging order. McBoitotfh v. IJiictcs, Ir. 
It h 0. L.'lKK). 

Suppression of Material Tact — Bischarge on 
0round of.] — The plaint ill: entered judgment in 
1872, and in 1871 the defendant executed a 
mortgage to secure it, with interest at 5 per 
cent. Th,o moitgage was not mentioned in the 
phiiuti'ffi’s affidavit : — Held, that there had been 
a suppression of a material fact, and that the 
charging order must be discharged. Ih. 

5. Opeeation of Charging Order. 

Generally.] — A charging order under 1 & 2 
Yict. c. liO, SH. 14, 15, has no greater clfect tlian j 
an instrument of charge executed by Ldie judg- ■ 
ment debtor wouhl have had. O/tdoio's Trust, 
Jm rr, 44 L. J., Oh. (>28 ; L. R. 20 Mip 1)77. 

Therefore, where 1)., after the passing of the 
Infants Relief Act, 1874, obtained judgment by 
default against O. for a debt which was in fact 
for money lent by liim to 0. during In's infancy, 
and 1). siibsequentiy obtained a charging order 
upon a fund in court belonging to b : — Held, 
that, vnasinuch as the debt on which the judgment 
and charging order were founded was void, the 
charging order was inoperative. Zh. 

If shares are sold, a charging order obtained 
against the seller subscciueutly to the sale, but 
before the transfer, will not prevent the company 
from registering the buyer as owtier. (ri/l v. 
Ooiithirnfdl f'^nion Gas Co., 41 L. J., Ex. 1 76 ; 
L. R. 7 Ex. 382 ; 27 L. T. 428 ; 21 W. R. 111. 

Paymeat of Bivideuds by Bank.] — A., being 
possessed of 12,058/. Cys. Sd. new 3/. like per cent, 
stock, liequeathcd to C. an interest in 5,000/., 
parcel thcret 4. A judgment having been obtained 
against Ct, the judgment creditor obtained a> 
judge’s ordei', charging this latter sum with tlie 
judgment debt, which, upon cause shown, was 
made absolute as to sf) much of the dividends as 
were payable to C, for her o\vn use. These 
orders having been served upon tlie Bank of 
England, the bank refused in consequence to pay 
the dividends upon the stock to the e.xecutors 
under A.’s will, and they brought an action 
against the hank to recover those dividends; and 
the bank a[)plied for a stay of proceedings on 
payment of a portion of the dividends Held, 
that there was no gi’ound or necessity for the 
application, the bank being bound to pay the 
dividends to the legal owners, the executors, who 
were answerable for their proper application. 
Cliurrhill v. .Hauk of TJufj/lcmd, 11 M. & A¥. 323. 
S. C., nom. Foadrr v. ChurolitU, 2 D. (N.S.) 767 ; 
12 L. J., Ex. 230 ; 7 Jur. 538, n. S. P., Brhted 
Y.WU'klns, 3 Hare, 235. 

That the meaning of s. 14, of 1 k 2 Viet. 
c, no, is to give the judgment creditor the same 
right under the charging order as against prim* 
incumbrances . as he would have under a valid 
and etiectual charge made at the same moment 
by the debtor himself. WatU v. Porter, 3 El 
k Bl. 743 ; 2 0. L. R. 1553 ; 23 L. J., Q. B. 
, S45 ; 1 Jur. (N.S.) 133. 


Therefore, where stock standing in 1 lie names, 
of trustees, in li’ust for A., was diarged by as. 
security for money lent 1o him by 11, but. no* 
notice of this cluirge was givim to the trusleus, 
and subseipimii ly ('t, a, judginenl. (‘rcditor of xV., 
obtained a charging oi'iler of this s(oek, of wliinh 
he gave ('.xpresss notieci to the (rust(‘(‘s, (l.'s 
charge, (*.rea4ed by the ordiu*, tiKik priori!} of 
that to j>., wliose t.ille had never lieen piM-feeted 
by notice to the triwtees. J b. 

Held (,hy Eile, 4., dissent iente), tluit. the 
of the stal'iiie is only to give the jiidguunt 
creditor with a duirging oj-dei* the same right ns, 
he would liave under ji lawful cliargti made by 
the debtor ; and therefore, under the <‘.{i*(*iim~ 
stances, C. was not entitled to the stock as, 
against B. Ib. 

Making Absolute on Beath of Judgment 
Bebtor.] — An order charging stock under 1 & 2 
Yict. c. 110, SR. 14. 15, cannot he imule abso- 
lute where it a]>pears that the judgment ilelitoi" 

I was dead when rlie tirder nisi was obtained. 
Finnoj v. irnidr, 48 L. J., Q. B. 275 ; 4 Q. B. 1).. 
102; 40 L. T. 103; 27 W, K, 413. 

Made ex parte.] — A duirging oixler made ex. 
parte under 3 k 4 Abet. c. 105, s. 24, is coiuli- 
tional only, a.nd the coui-t has power to direct 
service of it out of the jurisdiction. Getkhi, lu- 
re, Nixon, Ida parte, Ir. R. i) ,Eq. 512. 

Eight of Assignee of Stock of Bebtor, where 
Assignment before Order nisi,] — 1 A 2 Yict. 110, 
s. 14, gives, to a charging order absolute upon 
stock held in trust foi* a judgment debtor, the 
same effect as a charge under his hand ; and the 
object of K. 15 is only to prevent any new 
charge being e.ffected after the charging order 
nisi has been, obtained, and before it is made 
absolute. When the charging order is made 
absolute, tlie 15th section has jierformed its func- 
tions. But if the judgment debtor ha,s assigned 
the stock hefoi'e tlie date of the order nisi, the 
assignee may obtain a stojj oi’der before the order 
nisi has lieen made absolute, iiotwithsta,nding: 
the 15tli section ; foi* the real diarge under a 
charging order is only aeipiired when it is made 
absolute. Warhurtou v. /////, Kay, 470 : 23 E. J.,, 
Oh. 633 ; 2 Hf. R. 441 ; 2 AV. R. 365. 

Six Mouths’ Limit.] — Tlie ])rovisn contained 
in 1 A 2 Viet, c 110, s. 14, that no proceeding 
shall be taken to have the lienetit of the charge 
created under tliat vsection until after tlie expira- 
tion of six calendar mouths from the date of thC' 
diarging order, does not jtrevent the CJ'cdiror 
from obtaining a sttip ordei' to restrain the debtor 
from receiving dividends of stodv accruing 
within the .six months. Wafts v. Jeff'eryes, S 
Mac. A (4. 372 ; 20 L. J,, C4'i. 659 ; 15 jur. 783. 

The correct construction of the })roviso is, tliat 
although no steps can be taken to enforce imme- 
diate payment of the debt liy realising the- 
security, yet that the judgment creditor may in 
the meantime, by force of the oriler, prevent the 
security given him by the statute from being: 
defeated or diminished jiro tan to, liy stO])ping 
payment to the debtor of part of his security. 
Ih. 

Semble, a judgment creditor, who has obtained 
an order charging the interest of his debtor in 
government stock, may, in a proper ease, sustain 
a suit for the inten:nediatc protection of the- 
interest which he has so acquired, notwithstand- 
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ing tlie six monihs presciibed by the statuta 1 & 2 
Vic-t. c. 110, s. 14, Imvo not expired, JJnsted t. 
Wfll’his, 3 Hare, 2;i5. 

The proviso contained in the 14th section of 
1 cV: 2 Viet. c. 110, that no proceeding shall bo 
taken to IniYC the benefit of tlie charge created 
under tluit section until after the expiration of 
six calendar months from the date of tlie charg- 
ing order, does not prevent the creditor from 
olitaining a stop order to restrain the debtor 
from receiving dividends of stock accruing 
within the six months. W/ftta v. li 

Macrn k G. 372 ; 20 L. J., Oil. 050 ; lifjur. 783. 

The correct construction of the proviso is, that 
although no steps can be taken to enforce 
iinmetliate payment of the debt by realising the 
security, yet that the judgment creditor may in 
the meantime, by force of the order, iireveiit the 
security given him by the statute from being 
defeated or diminished pro tanto, by stopping 
pa^nnent to the debtor of part of his security, 
Ih. 

Where a charging; order had been ol;>tained by 
a judgment creditor, upon funds reported to his 
debtor in the cause, the court will, after the 
expiration of the six mouths from the date of 
the order, direct the funds to be transferred to 
the creditoi* upon motion, without a bill being 
filed. Jhn'ha v. Ihirhu 7 Ir. Eq. R. 174. 

Time.] — Upon judgment in an action declaring 
that the defendant is liable to pay to the plain- 
tiff a certain sum, and decreeing payment to be 
made on or before that da 3' three months, the 
plaintiff is at once entitled, iindei’ 1 & 2 Viet, 
c. 110, s. 14, to obtain a charging order upon 
stock and shares standing in the name of the 
defendant. Baqmdl v. Ctirlton^ 47 L. J,. Ch, 
51 ; (» Ch. J). 130 ; 36 L. T., 730 ; 2G W. 11. 71. 

Hot an Execution against Goods of Bebtor.] 
— An order nisi charging shares under 1 &; 2 Viet, 
c. 110, s. 14, is not an execution agalust, the 
goods of a debtor within s. 45 of the Bankruptcy 
Act, 1SS3. IIuivliiunoH^ JEx or JHowclon. 

Mv ])(irf<\ JfKtch'nmn, la rc, 55 L, J., Q. 11.582 ; 
16 Q. B. I). 515 : 54 L. T. 302 ; 34 W. 11. 475 ; 3 
Morrell, 11). 


Order for Sale-— Ho Jurisdiction to make.] I 

— The plaintiif,' having recovered judgment in I 

an action, obtained an order absolute under I 

Ord. XLVI., charging shares of the <lefendant | 

in a company with the payment of the judgment 
debt and interest, and then applied to the court 
for an order for sale of the shares : — Field, that 
s. 24 of the Judicature Act, 1873, did not give 
the court jurisdiction to order the sale. Leyqott 
V. 53 L. J., Q. B. 316; 12 Q. B.’ I). 

287 ; 32 W, R. 460. 

6. Othee Mattees. 

Service of Order.] — Service of a charging order 
nisi upon the solicitor, and upon the brother, and 
at the last address of the person sought to be 
charged, is sufficient without an order for sub- 
stituted service. Pavaqoii and Spero Mhunq Co., 

In re, 8 Jur. (x.s.) 11 ; 10 W. R. 76. 

Costs.] — After decree taken pro confesso m the 
cause against the defendant, an order was xnado 
in March, 18-I-4, on ])ctition in the cause, and in 
the matter of the act of parliament, 1 tS^ 2 Viet, 
c. 110, that a large sum of stock, staiuliiig in the 
defendant’s name, should stand charged with pay- 
ment of a sum of 200/. (being the plaiiitifi's costs 
of the suit), and interest thereon, unless the defen- 
dant (who was out of the jurisdiction of the 
court) should show good cause to thcj contrary, 
on the 2nd November then next ; and the Bank 
of England was in the meantime I’estraiiied from 
permitting the transfer of the stock : — Held, 
that the defendant must pay the plaintifi his 
costs of the order, charging the stock with the 
sum of 299/. and interest, and of the subsequent 
application tolshew cause against the order being 
made absolute, notwithstanding tiie 299/. aiul 
interest had been paid previously to the 2nd 
November. Stanley v. Bond., 14- L. J., Oh. 

51, 

The costs of obtaining the charging order on 
stock, under 1 & 2 Viet. c. 110, where the 
amount with interest was paid before the order- 
made absolute, as -well as of a motion to try the 
defendant’s liablity for costs of obtaining the 
order, which failed, ordered to be paid by the 
defendant. Stanley v. Bond. 8 Eeav. 50, 


Bate from which Charging Order takes effect.] 
— A charging order nisi, wiieu it is afterwards 
rmide absolute, takes effect from the date of the 
order nisi. Ih. 8. P., Jlalq v. Barry., 37 L. J., 
Ch. 723 ; L. R. 3 Oh. 452 18 L, T. 491 ; 16 

W. R. 654. 

r ' ■ ' ■ 

; Order — Two Parts — Execution as to One.] — 

i An order of coui't providing that one party should 

I paj^ to the other party a certain sum, and that 

I '• one party should deliver a convejmnce to the 

^ other, consists of two separate and distinct parts, 

] and on failure to pay tlie sum of money execu- 

I tion will issue. Enhinson v. GcdUind, 60 L. T. 

697 ; 37 W. R. 396. 

Service* of Hotice on Legatee — Effect, of.]—' 
Bervico of a notice under Ord. XLVl. r. 4, as 
to stock or shares com])riscd in a legacy by the 
legatee or his solicitor, is not an acceptance of 
the legacy so as to bring the legatee under the 
liabilities attnehing to the stock or shares, or 
esto[) him from subsequently^ disclainiing the 
legacyn JIohlMY. Waqet, 56 L. J., Oh. 819 ; 36 
Ch, D. 256 ; 57 L. T.* 225 : 36 W. E. 73. 


h 


Behtors (Ireland) Act.] — Beets. 23 & 24 
of the Debtors (Ireland) Act, 1840 (3 & 4 Viet, 
c. 105), are to be read in connection, and therefore 
the charging order under the statute is first a 
conditional order ex parte to be made absolute, 
which last is the order contem})lated by the 23rd 
section. Bmi^oornho, In re, 9 Ir. Eq. R. 4. 

A charging order made ex parte under 3 & 4 
Viet. c. 105, s. 24, is conditional only, and the 
court has power to direct service of it out of the 
jurisdiction. In re, JVi.wn, B,e parte, 

Xr. R. 10 Eq. 512. 

To obtain a charging order under the 3 & 4 
Viet. c. 105, s. 23, it is not necessary that the 
judgment should be revived. Therefore the 
court granted an order, on the petition of hus- 
band and wife on a judgment obtained by the 
wife dum .sola, without its having been revived. 
Inoin V. B'e,drU, 13 Ir. Eq, R. 125 

Befeasibility of Property by Charging Order.] 
— Property was settletl on A. until bankruptcy, 
or until, by any act or default of A., or by any 
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other ways, it should become vested in or the 
})ro])et'iv ot any othcj* ])erson. A creditor of A. 
obtained a jiufCnuent against him, and a charge, 
UTuhir 1 ki Vici. c. 110, s, M-, on the fund 
Held, Ibat his interest bad thereby dctermine<l. 
Monirfwt'e v. Jichreni^^ 35 Beav. 05. 

5. KQUlTABbE EXECUTION. 

1. (lENEUALiiY. 

No Previous Elegit.] — Since the coming into 
operation <d the Judicature Act, 1873, it is not 
necessary for a, judgiueiit, creditor, who seeks to 
obtain equitahio execution of the judgment 
debtor’s eciuituble interest in land, prcvioply to 
sue out an clegit. Ei:am, Mu? 'pdvfe^ WatMn-^^ 
In re, 40 L. J,, lUc. 7 ; 13 Ch. D. 252 ; 41 L. T. 
565 ; 28 W. K. 127— C. A. 

The appointment of a receiver of the rents of 
In ml at the instance of a judgment creditor, 
though <’.onditional upon the receiver’s giving 
security, operates as an immediate tlclivery of the 
land ill execution. When the security is after- 
wards given the order relates back to the date 
when it was matte. Ih. 

A judgment creditor became the tTa.nsferce of 
a legal mortgage of leaseholds belonging to the 
judgment dtdilor. He then commenced an action 
in the Chancery Division, (‘laiming an account 
and payment (if what was clue to him on both 
mortgage and judgment ; or a sale of the iiro- 
perty and paynient out of tlie ])roceeds ; and the 
appointment* of a receiver. On the same day lie 
obtained ex parte an order extending over eight 
days, appointing an interim receiver of the rents, 
without security. On the eighth day he obtained, 
on notice, an order absolute for the appointment 
of the same lierson to be receiver of the rents, 
upon his giving security. On the same day the 
debtor tiled a iiqiiidation petition, and a receiver 
of his property was appointed the Court of 
Bankruptcy. * Ft did not appear which receiver 
was appointed tirst. The receiver in the action 
never gave sccmlty. The creditor hud not sued 
out an elegit : — Tleld, that thea})pointment of the 
receiver in the action was such a delivery in 
execution by lawful authority of the mortgaged 
lands, within the meaning of s. 1 of the Judg- 
ments Act, 1 864 (27 k 28 Viet. c. 1 12). as to render 
the judgment creditor a secured ci'cditor. within 
the meaning of s. 16, sub-s. 5, of the Bankruptcy 
Act, 1866, and that lie was entitled to hold the 
lancls as a security for his judgment debt as well 
as for hia mortgage debt. Ih. 

After Elegit Eeturned.] — -A creditor who 

had recovered judgment in an action sued out a 
writ of elegit, to which writ the sherifl; returned 
that there were no goods or lands of the debtor 
whicli he could delivei’. It appearing, however, 
that the debtor was entitled to an equity of 
redemption of certain land, the creditor without 
commencing any fresh action for the purpose, 
made an application to a judge ai- chambers for 
the appointment, of a receivei* : — Held, that .such 
application was rightly made in the original 
action, and that it was unnecessary to commence 
a new action foi' the ]U.irpose. SmHli v, Cowell^ 
50 L. J., Q. B. 38 ; 6 Q. B. D. 75 ; 43 L. T. 528 ; 
20 W. R. 227~~C. A. 

Equitable interests in land are within the 
Judgments Act, 1864 (27 k 28 Viet, c. 112, s, 1). 
Ilatton V. ITayicood, 43 X.. J., Oh. 372 j L. E. 0 
Ch. 229 ; 30 L. T, 270 ; 22 W. E, 356. 


E(|uity of T(‘demption of a. ierm (^annol; be 
taken in execution. J.ydcr \\ Jhlhind. I Vos. J. 
431 ; 3 Bni. C. 0. ITS. 

Bcmble, tliat. tbo Judgmenls A<*t, 1861 (27 k 
28 Vitd. c. ! 12, s. 1), dot's Jiot ap[)ly tt> an (Hjuity 
of Totlemption, iuasnuitJi as siidi an inbtrest. in 
land cannot be dclivtireti in t‘X(‘cui ion. Thornton 
Unr. 5!5; 34 L. J., Ch. 46(5. 

Xjjinds have " been .actually delivered in extaar- 
tion ” witliin llui meaning of ss. I, 4 of the 
Jiidgmeiits Act, 18{>4, wluai st'tpu'sl nitors a.ro in 
receipt of rents ami proilts. Jturh. In ro, 30 1j. S 
Ch, 750 ; ij. E. 10 Eq. 442. 

The return of the sheriff to an elegit c.onsti- 
tutes actual deliveiy in execution wit hint the 
Judgments Act, ltS64. (Jhampney.^ v. JhirUoul. 
23 L. T. 584; 10 W. R. 148. 

Order for Sale.] — The Coui’t of Chancery has 
no jurisdiction under the Judgments Act, 1864 
(27 k 28 Viet. c. 112, s. 4), to order a sale, except 
of property actually delivered in execution. 
JSIweaMo Ml I'o. Padirioh, AV parte. 39 

L. J'., Ch. 68 ; L. R. 8 Eq. 700 ; 21 h. T. 343 ; 
18 W. R. S. 

A judgment creditor having ta,kcn out a ti. fa. 
against his debtor, who had an e(juitable life 
interest in a leasehold house, the sheriff took 
posstission undta- the writ, and sold a ])ortion oif 
the etfects of tlu^ <U‘btor. The creditor presen t('d 
a ])ctitioii under 27 k 28 Viet. c. 112, s. 4, for an 
order bn- the sale of the interest in the house 
Held, tliat, as the creditor had no clmi'ge on the 
house under 1 A 2 Viet. c. 310, s. 13, and as an 
eciuitablc leasehold interest could not be ‘•actually 
delivered in execution,” no order could be made 
on the petition. Ih. 

A. being seised in fee of lands, subject to a 
charge for mari-iage ])ortions, gave judgments for 
the amount of tht‘. charges upon tUe t>ceasions of 
the maniages. Subsequently, on his own mar- 
riage, he executed a voluntary settlement reciting 
those charges and settling the lands on himself 
for life, remainders over in strict settlement. 
Ho afterwards executed two separate mortgages 
of the lands, and still later, on the m.arriage of 
his sou, executcHl articles of agreement, reciting 
the voluntary settlement ami the mortgages. 
During liis life some of the inciimlu-ances wei’c 
})aid out of his life estate, and after his death a 
judgment. (U’editor, wliose debt was later in date 
than the nunt gaged dates and secured by judg- 
ment on his life (^state, sought that so much of 
the mortgaged debts as had been paid out of his 
life estate as should be necessary to satisfy the 
demands of creditors whose demands atfeeted the 
life estate alone, should be raised ]>y sale of ])art 
of the inheritance in exoneration of the life 
estate: — Held, that be was not entitled to the 
relief sought, since courts of equity will not, 
where there has been a voluntary settlement, 
interfere to disturb that settlement in favour of 
a person wla^se claim is derived only through the 
settlor. Dolphin v. Aifhrard, D. R. 1 H. L. 486 ; 
23Ii. T. 636; lOW. K.' lO. 

An owner in fee of an estate in fcf'-simple, in 
1802, charged it with two judgment debts in 
favour of B^ and M. In 1800 he ma,< l(^ a vol uiitaiy 
settlement of the estate, reciting the chargers. 
Afterwards, in. 1818 and 3810, he mortgaged the 
estate to H. and N. by separate mortgages. In 
1822 another judgment debt was recovered ngaitist 
Iiim, the title to which vested in D. : — Held, that 
D.’r judgment debt aifected only the interest that 
tiie owner had in the estate, i.c. the residue of 
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the life estate after satisfaction of the inctim- repealed s. 13 of the Judgments Act^ 1838 (I &2 
brances; the judgment creditor standing in the Viet. c. 110). BaUey\i TrmU, In re, 38 L. J., 
position of an assignee of the life interest of the Ch. 2,37 ; 20 L. T.168 ; 17 W. li. 31)3.' 
ownei*. Jh, Since the Judgments Act, 18(>4, a jmlgnioiit 

Form of decree in a suit instituted by a judg- creditor is not entitled to' redeem, unless he 
nicnt creditoi' who had obtained a charge on the issues execution and gets the returji to the writ 
lands of his (hditor, under the Judgments Acts, before tlie expiration of the six months allowed 
1838 (1 cV 2 \hct. c. 110). Whether the debtor is for redemption. Mildred v, Amtln^ L. 11. 8 Kq. 

entitled to nn immediate sale, qiuere. Ciirlon 220; 20 L. T. 933 ; 17W. 11. G38. 

V. Farl(i}\ 8 Beav._r)25. Semble, that s. 3 of the Judgments Act, 18«)4, 

Iji a suit by a judgment creditor against his does not apply to an equity of redemption, inas- 
debtor to give effect to a charge, under 1 & 2 much as such an interest in laiuL cannot be 
Viet. c. 110, on the interest of the debtor in an delivered in execution. Thornton v. Finch, -1 
estate of udiich he was mortgagee, which was Gitf. 515 ; 31 L. J., Gh. 4CG. 

veste<l in tnisroes for sale to satisfy incumbrances A registered judgment is of no effect on the 

and pay the surplus to the mortgagor, a sale of priority of an incumbrancer oji laud, unless 
the estates was directed ; and the purchase-money execution is issued thereon. Thomas v. Cross-, 
proving insufficient to satisfy the charges thereon, 2 Drew k. Sm. 423 ; 34 L. J., Ch. 580; 11 Jur. 
the piaintilf was held entitled to be paid his debt (K.s.) 384 ; 12 L. T. 293 ; 13 W. li. 647. 
and costs in prioritj^ to the costs of the mortgagor 
or mortgagee of the estate, or any other of the 
defen da n ts, except the trustees for sale. Clare v . 

Wood, 4 Hare, 81. 


Non-retrospective Operation of Judgments 
Act, 1864 .] — The Judgments Act, 1864, applies 
only to future judgments. Isle of Wight Ferry 

“Equitable Execution” — Nature of.] — The ’ 

appointment of a receiver of the interest of a 
judgment debtor in real estate, tli uugh sometimes 

inaccurately calletl “ ecpiitablc execution,” is Eail way Co.’s Land.] — A writ of execution 
not a mere form of execution, but it is relief, having been sued out on a judgment dc]>t against 
producing the same beneht as execution properly a railway company, upon petition, the court 
so calletl, but obtainable and obtainable only, by ordered inquiries and a sale of the company’s 
means of an order of the court in tliat behalf, lands in default of |.taymcnt of this debt. IluU 
based on tlie fact tliat execution, properly so and Jlornsea lly., In. re, 35 L. J., Ch. 838 ; L. B. 
called, cannot be had. Shojduird, In re, Atldns 2 Eq. 262 ; 14 L. T. 855 ; 14 W. 11. 758. 

V. Shephard, 59 L. J., Ch. 83 ; 13 Ch. D. 131 ; An order will be made for the sale of lamls of 
62 L. T. 337 ; 38 W. B. 133 — C. A. a railway coni})iiny under an elegit as a tiebtor, 

within 27 k 28 Viet. c. 112, s. 4. Bishop WaU 
Previous Issue and Registration of Writs of tham. By. In re, 14 W. 11. 1008. 

Execution.] — Land is not affected by a registered But tlic court will not, under 27 & 28 Viet., 
judgment against the owner, executed in part c. 112, s. 1, make an order for sale of property of 
by a writ of li. fa., unless it lias been actually a debtor, if it is not apparent that his interest in 
•delivered in execution. Bachhouse v. Siddlc, 38 that property is of a saleable natui'c, but will 
L. T. 487. direct an impiiry as to the nature of his interest 

Where such land is out on mortgage at the in the property. /S'. Ci, 2 L. B., Ch. 382; 15W*B, 
time of the judgment, an order of the Chancery 96. 

Division for sale or appraisal shouLl be obtained A judgment creditor who lias caused a wi'it of 
in order to bind the land by the judgment, elegit to be issued, is not entitled to apply to the 
Ih. court upon petition in a summary way for a sale 

A judgment debtor, after a h. fa. had been of his debtor’s lands under 27 28 Yict. c. 112, 

partially executed against liis goods and chattels, s. 4, where his debtor’s lands have been already 
gave a secornl charge on mortgaged leasehohl extended and delivered to another judgment 
property to another creditor. The judgment liad creditor under a prior elegit, althongli he is not 
been duly registered, but no further steps had ])revented by the act from iiling a bill to assert 
been taken to obtain delivery of or to bind the his equitable rights. Cowhridyc By. In, re, 
land. The mortgagees sold the property, and 37 L. J., Ch. 306; L. B. 5 Eq. 413; 18 L. T, 
after satisfying their delit there remained a 102; 16W. IL 506. 

balance in their hands, to attach which balance A contributory was indebted to a comjiany for 
a gariiisliee summons was taken out by the judg- calls, and an or<ler was made for the jiaynierit of 
ment creditoi’: — Held, that the holder of the them. An elegit was afterwards duly sued out 
charge on the mortgaged \)roperty was entitled under 27 ik 28 Viet. c. 112, and lands belonging 
to satisfy liis claim out of this balance, in priority to the contributory were delivered in execution 
to the judgment creditoi-. Ih. to tlie official liquidator of the company. The 

The Law of rroperty Amendment Act, 1860 official liquidator afterwards presented a petition 
{23 A 24 Viet. e. 38, s. 1), ap|)iiesto lands in which for an order for the sale of tlie lands, and pay- 
the jiulgment debtor has an equitable interest, ment out of the proceeds of such sale of llie calls 
V. Morris, U) Jur. (N.s.) 741 ; 10 L. T. due from the contriliutory, and for other relief : 
709; 12 W. B. 997. — Held, that there must be an inquiry wliat 

A judgment will not affect an equity of redemp- interest the eontribntory had in the lamls wlieu 
tioii as against a purchaser, unless a writ of they were delivered in execution to the official 
execution is issued before completion of the pur- liquidatorof the company, and what other j,)arties 
chase. Jb. (if any) were interested in the lands. Lesds 

The men? registration of a judgment upon JSankiny Co, Fx ywrte, Kirby, In re, 14 L. T. 
which no writ of execution has issued, constitutes 61,5. 

no lien upon the debtor's land. I’lie Judgments A railway company being indebted to the con- 
Act, 1864 (27 k 28 Viet. c. 112), has in effect tractor for its original line in 5,734Z., obtained 
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an act. of parliament for the makmgof an exten- 
Rion line, which act authorised the' raising of 
85,00t)/. hr sliaros to be called extensioti shaves, 
and of 2tS,0Ot>?, Iw nioidgage, and enacted that 
the works thereby anthorised should for financial 
juirposos form a separate undertaking, aiul that 
llu' (‘.apital and new sljares should constitute a 
seprirnte capital, a.nd that the mniicy to l,>e raised 
by rnortgfige shoiilil be a})plied only to the pur- 
poses authorised hy the act. The contractor 
haYiiig obtained judgment for the amount due 
to him, extended certain surplus lands acquired 
under the extension act, and afterwards petitioned 
tlie Court of Cliancery for a sale : — Held, that 
the judgment creditor ^Yas entitled to his order 
for sale ; for that, whatever might be equities of 
the shareholders iritej' sc, that could not affect 
the rights of the creditor to have the lands sold 
to pay the debt due to him. Ofjilrle, Iti 4-1 
L. J., Ch. 88(1 ; L. II. 7 Oh. 174*; 25 L. T. 8(K) : 

20 W. R. 220. 

A defendant in an administration suit failed to 
comt)ly with an order (which had been registered) 
directing him- to pay two sums of money into 
court to the credit of the cause. Sequestrators, 
under a writ issued by the plaintiff, having 
cntercrl into |5ossession of the defendant’s real 
estate, a pefition was presented by the plaintiff, 
under 27 A 28 Viet. c. 112, praying that such 
real estate might be sold, and the proceetls 
applied in ])aymeTit of the moneys due from the 
defendant : — Held, that the plaintiff was not a 
credito]' to whom the real estate of his de])tor 
had been delivered in execution, and the petition 
was dismissed accordinglv. Joint wn v, 

42 L. J., Oh. 400 ; L. R. 15 Eq. 898 ; 28 L. T. 188 ; 

21 W. R. 458. 

Torm of Order.]-— -Form of order wlicre, 

upon the petition of a judgment creditor, a sale 
of land <4 a<lcbtor under 27 A 28 Viet. c. .112, 
s. 4, was direet.od i]i mldition to the usual inquiries. 
'Uoimtn V. Truuf, 42 U J., Ch. 808; 21 W. R 
781. 

Joint Judgment.] — xV joint judgment was 
entered against father and .son upon their joint 
and several bond ; the son was an infant at the 
time of the execution of the bond and the entry 
of the judgment, and survived his father 
Held, that the amount of the judgment could not 
be ]aised out of the father’s* assets. I/onrt/ y. 
ArehUMtld, Tr. R. 5 Eq. 558. 

Attachment of Land Abroad.] — When a com- 
pany has in this country been ordered to be 
woinid up, judgment creditors who are in this 
country, and have proved under the wiuding-u|), 
will not be allowed to attach property in India 
beloiiging to the company. Oriental Inland 
Co., In. re, Scinde 7?//., id/.* parte, 48 
L. J., Ch. OOO ; L. R. 9 Ch. 557 81 L. T. 5 : 22 

W. R. 810. 

Death of Debtor — Interest in Real Estate — : 
Heir not served,]— xAf ter the death of a judg- 
ment dcbL(U‘ the court has tio jurisdiction on the 
ex parte application of the judgment creditor, to 
make an or<ler appointing a receiver of the 
interest of the tlcccased judgment debtor in real 
estate, for the purpose of satisfying* the judgment 
debt, when the person on whom the real estate 
has devolved is not a party to the proceeding.^. 
lb. 
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Sale of Debtor’s Interest in Land— Form of 
Order— Contingent equitable Interest,]— Wh(.u*o 

one person is entitled to laud in Mi(‘h*vent of 
his surviving nuotiier ptM-'-oii, an anniiiry lobe, 
raised out of ihe rents and ]>rotits of siudi land 
can be sold luidei* the provisioii.s of tla? dtidg- 
ments A(U, bS()|- (27 k. 28 Vi<a. 112), 140 

order for payment sliould lx* <M)utained in tlm 
order for sale mad(‘ upon lu'tition nnden* t fie 
said act, and tlni impiii'y as to liens, I'harges an<l 
incnmbrances should contain a, direction to the 
chief clerk t(» distinguish wliich, if any. of the 
same lien.s, charges and incund/ram'c.s luivc bccn 
create! I by the means prior, asid which, if any, 
subscMpient. to the date of the lands and propm’ty 
being delivered in execution, and which, if any,, 
have arisen under or by virtue of any jiidgmen\ 
statute, or I'ccognizance ; and the order for sale 
should direct the sale of the lauds and ])ro[)erty 
free from all liens, chai’ges. or inc.umbi'anc.es. 
which have been created by' any moans subse- 
([ueiit to the delivery iti execution, or whiciiliuve 
arisen (whetlier before or after tlie delivery in 
execution) under or by vii'tue of any judgiuont^ 
statute, or recognizance, and tilso free* fnW the 
incumbrances of such of the other incumbrancers 
as shall camsent to the said sale, but subject to 
the incumbrances of the .said other incumbrancers, 
as shall not consent. Cooper, In re, (U) L. T. 95 ; 
87 W. R. 880. 

Equity of Redemption.]— A creditor, who had 
recovci*ed judgment in an action in the Cliancery 
Division foi* jiayment of a sum of moiity, sued out 
ail elegit against his debtor, wliose on* ly interest 
in land was an equity of redemption in foe. 
The creditor t lieu com meiiccd an action in the 
Cliancery Division, claiming to have it declared 
that he was entitled to a cliai'gcoii the land, and 
to have such charges enforced ly sale, fore<‘lo.sure, 
delivery in execution, or otherwise as the court 
might ^ dii*ect, and asking for a receiver. The 
}>laiiitifl: then moved for a receiver in the hew 
action —Held, that tlie 27 A 28 Viet. c. 112, s. 1, 
difl not take away the old right which a juclg-, 
ment ci'cditor had before 1 A 2 Viet. c. lio, to 
take proceedings in ecpiity to <-)btain the benefit 
of a jiidgnient which there were legal impedi- 
ments to his enforcing at law, ami that the 
plairitilf was not obliged to wait till the trial, 
but might obtain a receiver on an interlocutory 
application in the new action. Anfflo-Italiaib 
Btuth V. Bariev. 47 I;. J., Cli. 888 ; 9 Oh. I). 275 ; 
89 L. T. 244 ; 27 W. R, :8— C. A. ’ 

; Semble, 1 hat it is imw unnece.ssary to biiug such 
, an action, as the relief can be. given on motion in 
I the action in wliich the judgment was recovered, 
under the Judicature x\ct,"l878, s. 25, sub-s. 8. 
and Ord. XLIL r. 1. //a 
1 ■ . , . 

Dispensing with Inquiries.]— Upon a petition 
by a judgment c, red itor who had obta{,ncd ei'iui- ' 
table cxeention by the a’ppointment of a rciaaver,, 
an order was made, without directing im^uiries, 
for the immediate sale of the debtor's interest 
ill land which was subjet*t to a, legal mortgage, 
there being evidence that the mortgagee (who 
consented, to the sale) had not receii'vcd any 
notice of any incumbrance on the laud ; tliat, 
searches had bei.m made by the iietitioners. 
solicitor, who liad found that no execution or 
other process atfecting tlie land had been regis- 
tered, except the order appointing the rt,K;eiver, 
and that no bankruptcy iietition had. been 
presented or receiving oi'der maile agaiirst the 
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floWor. Bltlu-ay, hi rc. 59 L. J., Ch. OG ; (il L. T. 
3S3 ; 38 W. K. (30. 

Creditor appointed Eec elver — Time limited.] 
— Judgment creditor ap})oiiited j’oceiver, by way 
of e{|uita]Je execution over the accruing* gales of 
a net Iiead-rcnt for a limitcfl number of years, 
estimated as sufficient to satisfy the judgment. 
Oi'i' V. Grtermn^ 28 L. 11. , Ir. 2(i — C. A. 

Order for Sale of Behtor’s Interest — Petition 
instead of Originating Summons — Costs.] — 
Where under the Judgment Law Amendnieiit 
Act, 18})4 (the procedure under which has been 
altered h}" Ord. LV. r. i)B of the Rules of the 
Su[)reme Court), an application has been made 
by a judgment creditor by petition instead of by 
originating summons for the sale of the debtor’s 
interest in certain houses in respect of which a 
receiver has been appointed, the court has power 
under Ord. LXX. r. I to allow the petition, but 
the petitioner, if successful, will only bo entitled 
to the costs of an originating siiiiimons. 2lartbi 
ami VaHoii\ In. re, 13 11. 189 ; 43 W. R. 247. 


2. Limit of One Yeab, under s. 13 of 

Judgments Act, 3 83s, i *S: 2 Vict. c. lit). 

x\ftcr twelve montlis a judgment creditor may 
enforce his ei|uitablc charge against the real 
estate, although twelve months have not elapsed 
since its registration. Berlnjrlilre and Stafford- 
shire It V. Bainhrid//(.\ In Rcav. IIO. 

The court only interferes in aid of the legal 
right when the i>arty has [)]*occeded at law to 
the extent necessary to give him a coin])letc 
title ; and therefore, wliere the plaintilf had 
obtained judgment, but had not sued out an 
elegit, it was held, that he was not entitled to 
the n,id of the court, as against tlic freehold 
estate of tlie debtor ; that he did not, under the 
Judgments Act, 1838 (1 2 A^ict. c. 110, s. 13), 

become entitled to such aid. until the expiration 
of one year from the time of entering up his 
judgment ; and that this, being an objection 
that the plaint i'tf’s title was incomplete, was 
thci*efore not removed by a resort to the juris- 
diction of the court to relieve against fraud in 
respect to the freehold estate. Smith v. Hurst, 
10 Hare, 30 ; 22 L. J., Ch. 28i) ; 17 Jur. 30. 

The rule, that no judgment creditor is to 
proceed in equity until one year after the judg- 
ment has been entered up, does not extend to a 
bill by a tenant by elegit to redeem a mortgage. 
Barnes v. Thrupp, 3 Jur. (,N.s.) 1242. 

The plaintiff was mortgagee of })reinises, the 
equity of redemption in which belongctl to 
J. H. G., against whom, in May, 1857, an adjudi- 
cation in bankruptcy was made, and assignees 
of tlie estate and effects duly aj^pointed. B. G., in 
December, 1850, and L., in February, 1 857, entered 
up judgments duly recoverec I against the bankrupt. 
On a bill filed by the plaintiff for fore(;losure, 
B. G., by answer, disclaimed all right and 
interest in tlie premises. ,L., by answer, after 
stilting tliat his judgment remained unsatisfied, 
stated that he did not claim to be entitled to anj" 
charge on. the mortgaged premises, ]}eing iidviscd 
that under the 1 & 2 Vict. c. 110, such judgment 
was unaviiiliible, by reason of the bankruptcy of 
J. H. C., and that he was an unnccessai'y party 
to the suit. He did not, however, disclaim all 
right and interest in the premises : — -[ield, that 
though by the 1 & 2 AOct. c. 110, s. 13, a judg- 


ment creditor is not entitled to proceed in equity 
to obtain the benefit of his charge until after 
the expiration of one year from the time of 
entering up his judgment, yet it secins that 
there is nothing to jirevcnt hijn from taking 
proceedings to make his charge available at the 
end of one year. Harrison v. Bonne!, 4 Jur* 
(N.S.) 082 ; 6 W. R. 712. 

Where a judgment is not entered up one year 
before the bankruptcy of the person against 
whom judgment is entered up, it will not operate 
to give the judgment ciTjditor any preference ; 
and therefore, although L. was deprived of his 
right to a preference, he was not deprived of his 
right to a charge, of which he would at the end 
of one year be entitled to claim the benefit, and 
consequently he was properly made a party to- 
the suit ; but that, as he had not sufficiently 
disclaimed by his answer, he was entitled to his* 
costs. Ih. 

The court refused to stay a morfgagee’s suit 
after decree in another creditor’s suit, in which 
the plaintiff was a puisne judgment creditor who- 
filed his bill within a year of the entry of his. 
judgment, and whose riglit to a sale of the estate 
depeiidcfl on setting aside a settlement puisne to 
the mortgngc, under which no tenant in tail was. 
in esse. Foster v. Ker, 12 Ir. .Ftp R. 51. 

A bill filed by a judgment creditor before the 
expiration of twelve months fi*om tliodateof the 
judgment, to foreclose a fee-simple estate of the 
judgment dcbtoi*, cannot be supported, unless he 
has issued an elegit. Gtulfrei/ v. Tucker, 33 Beav. 
280 ; 9 Jur. (N.S.) 1188 ; 12 W. R. 33. 

1 & 2 Viet. c. 110, s. 13, declares that a. 
judgment shall not be enforced for a given 
period ; but a court of equity will in the meai.i- 
time restrain trustees from paying to the debtor, 
a tenant for life, the income arising from the 
property affectetl, until the charge <‘au be 
enforcc«l. Yeseomhe v. Landor, 28 Beav. 80 
28 L. J., Cdi. 870 ; 5 Jur. (N.S.) 780 ; 7 W. R. 
534. 

A judgment creditor of a tenant for life of 
real estate sued out an elegit, but was unable to 
obiain }>ayment of his tlomand, as the estates, 
were vested in trustees. Upon a hill by the- 
judgment ci’ctlitor, asking for the aid of the 
court to obtain satisfaction of his demand; — 
Held, that he was entitled to an injunction to 
1 ‘estrain the ti’ustees from paying tlie rent and 
profits of the estates to the tenant for life, until 
the creditor wa,s in a position to obtain tlie 
benefit of the judgment. Ih, 

A judgment creditor having sued out an elegit 
against his debtor, filed a bill, within the year, 
to enforce the judgment against the ecjjuitable 
interest of the debtor in certain leasehold estates. 
A demurrer to the bill overruled. PartrUlqe. v. 
Foster, 34 Beav. 1 ; 10 Jur, (N.S.) 741 ; 10 L. T* 
808; 12 AV. R, 1127. 

A judgment cretlitor who has sued out an 
elegit without effect is entitled (independently 
of 1 & 2 A^ict. c. 110) to equitable relief, though 
the year from entering up the judgment has not 
expired. Ih, 

The court will, within the twelve months,, 
interfere and protect the property chargetl by 
a judgment, from destruction. Ih, 

3. What Property Liable, and AVhat Not. 

Estate in Eemainder — Infant.] — A plaintiff:, 
who ha<l recovered judgment with tlamages in 
an action in tort against an in,fiuit, sued out an 
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clegit against Ills land on the judgment. The 
iidantn only interest in the land was a remainder 
In fee cx]M;ctant on the death of a tenant for life, 
■wlii(‘h ]H' 0 (luced no ]n'esent income to the infant. 
The sheiijf returned that the infant was seised 
of the reversion of the land in fee simple, and 
that it was of the annual value of 121/., and that 
ho had <leliver(.‘d the premises to the creditor. 
The creditor then presented a petition niulcr 27 
& 28 Viet. c. 112, s. 4, for the sale of the infant’s 
interest in the land : — Held, first, that the sheriff 
had no jjower to seize an estate in remainder 
belonging to an infant, and therefore the judg- 
ment ci’editor had acquired no charge on the 
infant’s interest. Simth, In re^ 4S L. J., Ch. 441 ; 
L. 11. i) Ch. 869; 80 L. T. 847; 22 W. R. 
460. 

Rnsatisfied Term — rraudulent Conversion of 
Xegal into Equitable Estate.] — Semble, an equit- 
able execution can be maintained only where 
there is an unsatisfied term, or where a person 
has converted his legal into an equitable estate, 
for the purpose of defeating his creditors. Kirhy 
V. Dillon, 2 L. J. (o.s.) Oh. 140. 

Bents and Profits of land — Earnings of 
Business.] — Although a judgment (*,reditor is 
entitled to have a receiver appoiiite<l, by way of 
•equitable exe.cuti(m. of land in which the judg- 
ment debtoj* has only an equitalde interest, he is 
not entitled to take through such receiver the 
earnings of a Inisiness carried on by the judgment 
debtor upon the land. Qrdoynn \\Lyrle Theatre, 
68 L. J., Gh. 777) ; [1894] 8* Ch. 888 ; 7 R. 594 ; 
71L. T.'S—U. A. 

Equitable Reversionary Interest in Personalty 
— land held “ in trust for” Judgment Debtor.] — 
A reversionary interest in the proceeds of land 
which trustees ai'O directed to sell is not land 
held ‘h'n trust for” the beneticiaiT, within the 
meaning of s. 31 of the .hidgments Act, 1888 
^1 A 2 Viet. 310). An equitable reversionary 
interest in personalty cainiot be taken in 
execution under an elegit ; and consequently, 
notwithstaiuling that there may for the present 
be nothing to receive, the court lias jurisdiction to 
apj joint, and will in a proper case appinnt, by way 
of eciuitnble relief, a receiver of such an interest. 
Du-gyle v. Bland (1 1 Q. B. D. 711), and MacmeoU 
V. Parnell (85 W. R. 778) followed. Tyrrell v. 
Palnton.^M L. J„ 3b 88; [3 895] 1 Q. ’B. 202; 
11 11. 580 ; 71 L. T. 687 ; 48 W. 11. 1G8— 0. A. 

Marriage Settlement-Life Interests of Hus- 
band and Wife in use of Furniture — Judgment 
Creditor of Husband and Wife.] — Under a 
marriage settlement certain furniture aiid effects 
'were vested in trustees upon trust to permit the 
wife to use the same during her life for her sole 
and separate use. ami after her death to pemiit 
her husband to use the same during his life, and 
the settlement contained a ])owcr, mnler certain 
conditions, to sell the furniture and invest the 
proceeds, and that the trustees should staml 
posscsse<l of the annual income therefrom in 
trust for such persons as the husband and wife 
should daring rheir joint lives jointly aj^point, 
•or as the survivor should appoint, and" in default 
ot such appointment for the wife for her life for 
her solo and separate use, and so that she should 
not have })ower to anticipate the same, with 
-other trusts over in favour of the children. Upon, 
an application by a judgment creditor of the 


husband and wife for the appointment of a 
receiver of the several interests of the husband 
and wife under the scttlcuHmt : — Held, ilmt 
having regard to the. terms of tint settlement., 
the court iiad no jiower to Ujipoint a, ix'ceiver 
of the interests of the husban<i and wih', umh'r 
the settlement. Whiiaher v. Bolien, 69 li. T, 
451. 

M., a married woman, by her next fric'jid, 
applied to tax the bill of e.osts of lua* solie.il or, 
incuricdin a suit relating to tier scjiarate (\state. 
After the taxing-master's cerliiicate luul ht-mi 
filed an order was made on the upi>lieu(ion nf 
i the solicitor, directing an inquiry of wiuit M.’s 
I separate estate consisted at the date of the tiling 
of the (lei'tilicate, cajiable of being rea(‘.lied by 
the judgment and exeention of the court, ami 
appointing a person to receive it until the 
amount found due on taxation was ])aid : — 
Held, that this order was proper, and that it 
was not necessary to take separate j^roceiKlings 
by action to enforce the demand against the 
separate estate. JTttre and Waller, In re, 24 
Ch. 1). 405 ; 81 W. K. 899— C. A. 

Fund in Discretion of Trustees.]— An order 
was made, in. an action in a county court, 
appointing a receiver to receive the iutcicst of a 
sum of money in the hands of trustees, and 
ordering the tiuxstees to ])ay a sjxicitic amount 
out of the interest to the receiver half-yearly 
until the judgment in the action slnnxld l^e 
satisfied. The ti-xxstees wci’c trxxstees of a will, 
by which they were diiccted to set apart and 
invest the sum in qxxestion, and were axxthorised, 
at theii' absolute discretion, from time to time, 
and at such time or times as they shoxxld tliink 
propel*, to pay or a]»])ly tlie whole "or any part of 
the income to or for tlic l^exiefit of the judgment 
debtor in such a mauxier ixx all respects as they 
shoxxld tliink })]*o])er. 4Tio trxistces applied for 
a prohibition Held, that, as it depended on 
the discretioxi of the trxxstees whether any- 
thing should be paid to tlie jxxdgment debtor, 
the receiver could not be entitled to receive 
the interest in their hands, and that an order 
for payment c<n.ild not Ije made against the 
trxxstees, who were straxigers to the action, and 
therefore the coxxnty court judge had x'xceeded 
his jixrisxliction, and the jiropcr renu‘dv was by 
pi'ohibition. Jinf. v. Lineal nnhire (Wnnfy (hurt 
Judge. 57 L. J., Q. B. 186 ; 20 Q. B. i). i67 ; 58 
L. T. 54 ; 86 W, R. 174. 

A jxxdgment debtor was entitled for his life 
to the income arising from a fund vested in 
trxxstees, jiayable Ixalf -yearly in Ifebrxxary and 
August. Upon application by the jxxdgmexit 
creditor in November for a garnishee order, it 
appeared that tlie Aixgxist instalment had beeix 
pxiid : — Held, that the money coxild not be 
attached, but semble, that the proper coxxrse for 
the judgment creditor to adi'ipt was to apply for 
the appointment- of a receive]* under the ]>racti<re 
in the (Jliancerv Division. Wehh v, Btenhm. 52 
L. J., Q. ii. 584’: 11 Q. B. 1). 518 : 4\) L. T. 182— 
0. A. 

Future Payments of Annuity.]— The .1 ’rebate 
and Divorce Division ordered a lixislxand, against 
whom it graiitc<l a divorce, to pay alimony. The 
divorced wife brought an action in the Chancery 
Division against hei* late husband {ind Hie trustees 
of a post-nuptial settlement ma<-le l),y him during 
the continuance of a former marriage, to enforce 
payment of arrears, and rccuri*ing jiayments of 
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aliiTioiiy. by the appointment of a i-eceiver of bis 
life interest under such settleuieiit : — lield, that 
she was entitled ro the appointment of a receiver, 
and that the court would not take into considera- 
tion the injury done to tlie ehildrcu of the 
fomier mai’i'iage, by depriving tiieii’ father of his 
power to consent to their advanceineiit out of 
the settlement fmids. Oliver v. Loicthei\ 42 
L. T. 47 ; 28 W. 11. ;181, 

Future Salary or Earuings.] — The court has 
no jurisdiction to appoint a receiver by way of 
equitable execution of the future salary or 
earnings of a judgment debtor. Jlolinm y. 
MHlfUfc. (>2 L. J., q, B. 380 ; [1803] 1 Q. B. 551 ; 
4 B. 332 ; 08 L. T. 205 : 41 W. E. 354 ; 57 J. P. 


Pension.] — The pension of an officer of her 
majestyts forces, being by s. 141 of the Army Act, 
1881, made inalienabie by the voluntary act of 
the person entitled to it, cannot be taken in 
execution, even though such pension be given 
solely in respect of jiast services, and the officer 
cannot again be called upon to serve : — Held, 
that an order a[)pointiiig a receiver of such 
})eiision was bad. JOrr/t v, JJirck (8 P. B. 103) 
approved ; Drnt v. JJrrt (L. E. 1 P. 300) distin- 
guished. V. j[I(irri,<(, 50 L. J., Q. B. 15 ; 

18 Q. B. I). 127 : 55 L. T. 058 ; 35 W. E. 112 ; 
51 4. P. 201~~C. A. 

The court can appoint a receiver by way of 
equitable execution over a civil service pension, 
pa^mble monthly to the defendant, and by order 
direct tlio receiver to receive the whole of the 
sail I monthly instalments, and retain tlicreout a 
certain amount per niontli, and apply the same 
in discharge of tlie judgment debt and costs, and 
pay tlie balance to the <lefemlant. Jlohfnt/ v. 
Cruirr, 30 L. E., Ir. 00. 

Deposit Eeceipt iu Joint Hames — Absence of 
Eemedy.] — The ai)p<uiitment of a receiver by 
way of equitable e.xeeuti.ou is the propei* mode 
of attaching a dcqiosit receipt held in the joint 
names of the judgment ilebtor and another, 
even though the whole beneficial interest in the 
fund be in the judgment debtor. A judgment 
creditor will not be debarred from his right to 
equitable relief upon the ground of t.ho existence 
of a remedy at common law, in dess a fiaiitfid 
remedy be sliewn to exist. O' Donovan v. (:rO(}/fin^ 
30 L. il., Ir. 570. 

Judgment Debtor’s Money in Bailee’s Hands.] 
— d'hcrc is no need to appoint a receiver to 
receive a sum of mouey due to a judgment debtor, 
where the money is in the bailee's liauds, ami 
can be seized by the sheriif under a fieri facias. 
Jlorrir v. Tdijlar^ 32 L. E., Ir. 14 — C. A. 

Deceased Plaintiffi-— Application by Plaintiff’s 
Executors for Eeceiver and Injunction — Ho 
Order to continue Proceedings.] — The executors 
of a deceased plaintiif whose judgment remains 
unsatisfied cannot (where no order has been 
made for tlie proceedings to be continued in 
tlieir n;imes) apply under Oi’d. XLH. rr. 8 and 
23 for a receiver of a sum due to the defendant 
under a will, and for an injunction to restrain 
him from dealing tlierewitii. Xorhurn v. Nor- 
Jmrn, (>3 L. J., (h B. 341 ; [18i)4] 1 Q. B. 448 ; 
Id E: 10 ; 70 L. L. 411 ; 42 W. E. 127. 

Share of Assets of Intestate, to whom no 
Administration taken out,]— A judgment debtor 


was entitled, as one of the next of kin of m 
deceased intestate, to whom no administration, 
had been taken out, to a share of tlie personal 
estate of the deceased : — Held, that the judg- 
ment creditor was entitled to have a receiver 
appointed over the share, Mnllane v. Ahern, ^ 
28 L. E., Ir. 105. 

legacy.] — A judgment debt being unsatisfied 
for want of goods of the defendant, who wart 
entitled, expectant on the death of a tenant for 
life, to a legacy of much larger aiuouiib than the 
debt : — Pleid, that a receiver shoiihl be ajipointed 
by way of equitable execution to receive a. suffi- 
cient portion of the legacy when it should 
become receivable. MaameoU DarneU, 35 
W. R. 773. 

The defendants, executors of a testatrix y 
obtained a judgment for their costs against the 
plaintiff, who was entitled to a legacy umler the 
will which was the subject of the action. The- 
judgment was uiisatisfieil, and in an affidavit 
filed on behalf of the defendants it was stated 
that, except tlirough this legacy, they had no- 
means of obtaining payment of their "demand : 
— Held, that a receiver by way of equitable- 
execution could be appointed over the legacy. 
JPA'tdfy, In yr, M'Kenna v. JfarlciL 31 L. E., Iiv 
391. ■ ■ ‘ ■ ' 

4. Sale or Foreclosure. 

The relief to whicli a judgment creditor m 
entitled under the Judgments x\ct, 1888 (1 & 2 
Viet. c. 110), is a foreclosure a,ud not a sale. Jone,s^ 

V. i>Vo7c//, 17 Bcav. 582. 

A judgment creditor ranking after a first 
mortgagee but prioi’ in rate to a further cliarge- 
and to other judgments, held entitled to a fore- 
closure tliougli all the oilier })arties insisted, on. a 
sale. J/mvo‘ v. 21 Beav. 559. 

A judgment creditor witliiii a year after 
enteriiigup judgment, without previously issuing 
an elogir, filed a bill against a })rior mortgagee 
from the judgment debtor, and the judgauent 
debtor seeking to redeem, the foi'iiier a,nd fore- 
close the latter : — Held, that' tlie suit was not 
maintainable. Godfreij v. Tneher, 33 Beav. 2S0 
33 L. J., Cli. 559 ; 9 Jnr. (N.S.) 1188 ; 9 L. T. 359 
12 W. E. 33. 

The judgment creditor afterwards got in the- 
mortgage, and amended his bill, asking for am 
account and payment of principal a, nd interest 
due both on tlie judgineufc debt and mortgagee 
or, otherwise, for forcch^sure : — Held, that he- 
could not sustain the bill by this new title to 
sue, and that it must be dismissed with costs, 
Ih. 

A judgment creditor having registered his 
judgment under 1 A 2 Viet. c.llO, is not entitled 
to a decree for foreclosure, but oidy to one for 
sale. .Form of such a decree. Foot new, h>tnre/h\ 
5 Dc Cl. ck Sm. 73(> ; 21 L. J., Ch. 741. 

Judgment creditors who liave not issued execu- 
tion have no lien on tlio land of tlic dehtor 
sufficient to satisfy their being mutle parties to a 
suit for foreclosure. Cork (Earl) v. Unmdl, 20 

W. E. lf>4. 

A jdaintiff in a foreclosure suit had made 
parties as flefendants certain judgment creditors 
who had not taken the steps iiecessaiy to obtain 
a charge on the land under the Judgments Act,. 
18{)4 (27 & 28 Viet. c. 112), One of these, imme- 
diately on being served with a copy of tlie bill, 
wrote a letter saying lie claimed m interest. 
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The others clisciaimecl by answer 
they were not necessary parties. K Cl, 41 L. J., 
OJl 226 ; L. Pu i;i Eq. 210 ; 26 L. T. 230. 

A judgment creditor who had in 1872 suedont 
an elegit. to which a return of nil has been made 
by the sheriff, the Icgfil estate in the debtor's 
lands beiJig vested in a mortgagee, may, on a bill 
ffleil agairist the debtor and the prior incum- 
brancers, obtain a decree for a sale and receiver 
of the rents of an equity of. redemption of the 
deht(n’, subject to the rights of prior incum- 
brancers. He cannot obtain a declaration that 
he has a charge or a decree for foreclosure. 
WelhY. L, J., Ch. 184 ; L. B. 18, Ex. 

208 ; 22 W. IL (Ha. 

On a bill filed against mortgagees and mort- 
gagor, who was also a judgment debtor, by a 
judgment creditor who had issued a writ of 
elegit against the goods and hereditaments of the 
judgment debtor, but the execution of which, in 
eonseciuence of the mortgages, could not be pro- 
ceeded with, foi* accoiTiits, rcdem])tion, and fore- 
closure, the ordinaiy redemption an(i foreclosure 
decree was made, notwithstanding the 27 <S: 28 
Yict. c. 112. JJrMt v. BntMey, L. B. 17 E(p 
4B5 ; 22 W. B. 234, 

After Decree.]— A. and B., in 1838, filed their 
bill for the administration of an estate, of t]\e 
residue of which they were eacdi entitled to oue- 
third. In 1840 they changed their solicitor in 
the cause, and ap[jointed F.as such solicitor, who 
so continued until 1843, when they again changed 
their solicitor. E. then brought his auction agairist 
A. (13. liaving gone out of the jurisdiction) for 
the amount of ids ))illof costs, and in June, 184-4, 
he recovered and entered \i\) judgment in such 
action. In June, LS-l."), E. filed his bill for fore- 
closure under 1 2 Wet. c. 110, as against A.'s 

third part of tlic ]>rnpertT, the subject of the first 
;suit. In 4 ul V , 1 8-hJ. F. obtained the common decree 
for foreclosure agai ust A. and (default l)eingmade) 
on the 23id March, 18-! 7, the oi'dcr for foreclosure 
was ma<lc absolute. The order fibsolutc was then 
enrolled ; A. had no prnp(?rty except that which 
she was entitled to in the fii'st suit, but the value 
of the property to wdiieh she wais entitled in that 
suit -was three or foiii' times the amount of E.b 
judgment debt and costs. The master had made 
hi.s report in the first suit, and the cause stood 
for hearing on further directions and on cxce])t- 
tions, when, on. an ajiplication iu June, 1847, the 
court t'ulai’ged the time ap])oinicd by the master 
for the payment of the debt and costs, notwith- 
standing the oulei’ absolute, and notwdtiistanding 
its enrolment. Ford v. Wadrll, G Flare, 223 ; 16 
L. J., Ch. 372 ; 11 Jur. 537, 

5. Appohs’tmekt op Beceivek. 

Beceiver — When Appointed.]— A judgment 
creditoj* of a railway comyiany to whom the 
■ company’s land (including the line) has been 
delivered under an elegit, is entitled to a receiver 
of the tolls ami earnings, and is not accountable 
as a mortgagee in jmssession if he has not 
•obtained beneficial possession. Klngatoii v. Cow- 
■yridgcBy.^lX L. J., Ch. 152. 

A* judgment creditor who has sued out an 
elegit but is unable to obtain delivery by the 
sheriff; of the debtor’s lands by reason of the 
legal estate being outstamling and the existence 
of prior incumlyranccs, Is not bound, to redeem 
such prior incumbrances, but may obtain a decree 
for the appointment of a receiver and a sale in a 


suit to which the debtor and subsequent incum- 
brancers only arc parties. y. lillpln, 

44 L. J., Ch. 184 ; L. B. 18 Eq. 238 22 W. B. 

A judgment creditor wdio has issued an elegit 
and obtained a I'ctnrn from Ihe sheriff, although 
unable to sell tlie lands of his debtor lyeforc the 
expiration of one year under 1 ^S: 2 Yiet. c. 110. 
s. 13, is nevertheless entitled to a receiver of the 
rents at once. Tdldt v, Pearson., 43 L. J., Cfii. 
33 ; 22 W, B. 203. 

Plaintiff in an action which had been followed 
by a cross action, obtained, an order iu both, 
actions that his costs of the cross action shouhl 
be paid by the defendant in the action, a married 
w^oman, entitled for life, for her separate use, to 
the dividends of a sum of st(.)e]v, standing in the 
names of trustees, wlio were not parties to either 
action. Plaintiff had endeavoured to obtain a 
seqxiestration, but failed fi’om not being able to 
find the defendant’s address, so as to serve the 
siibpcnna for costs. He then moved the court 
.for a receiver, under s, 25, sub-.s. 8, of the Judi- 
cature Act, 1873. After service of the notice of 
motion, but before the motion wars heard, the 
defendant matle an affidavit, in wdiich her address 
w'as set .forth : — Held, that the principle of 
Aufflo-ItaVatn Banh v. Buries (supra, col. 1204) 
applied, and that tlie plaintiff was entitled to a 
receiver, dirifunt v. Bull, 48 L. J., Ch. 325 ; 
10 Ch. i). 153'; 39 L. T. 470 ; 27 \V. B. 246. 

Over another Eeceiver.] — A receiver will not 
be appointed, over the possession of another 
receiver : bxxt the proper motio.ii is, tliat the : 
I receiver already a|.)pointed shall be extended to 
the cause in which it is sought to appoint one ; 

! and a defendant wiio ap[)cars on the motion, and 
makes the objection, may get the costs of his: 
appearance, tliough in contempt. Valle v. 
CrBeiUy, 1 Flog. 139. 

Ex parte Application for— Jurisdiction.] — 
There is jxirisdiction to appoint a receiver by 
way of eqxxitable execution upon an cx paj’tc 
application ; and that jxxrisdiction is px’operly 
exex’cised In cases Avhere there is danger that the 
defendant’s interest in the pro}')eity would have 
ceased to exist befox’c the ordei' was made if the 
application wann on notice. 2Hnter v. Kent, 
Basse, r and general Land, Soeiety, 14 B. 236 ; 
72 L. T. 186 ; 59 J. P. 102—0, A, ' 

An order appointing a receiver by way of 
equitable execixTioii ought not to be made on an 
ex parte appli(;ation. Pofi,s, In re. Taylor, B,v 
parte, 62 L. J., Q. B. 392 ; [1893] 1 Q. B. G48 ; 
4 B. 305 ; 69 L. T. 74 : 41 W. B. 337 : 10 Morrell, 
2— C. A. 

Service of 'Summons out of Jurisdiction.] — 
The plaiiitiff having obtained judgment agninsfc 
the defendant, a foreigner ^‘c^ident out of the 
jurisdiction, a sximmctns was issued by leave of a 
jxidge at cliambers, calling on the defendant to 
show cause why a rcceivci* should not ho 
appointed. On an application for leave to serve 
this snmmoxis on the tlefendant out cf the juris- 
diction -.—Held, that there was no jxxris<liction 
to grant sxxch leave. l]hld(}n v. (/on nod, 15 
C^. B. 1). 622. 

Evidence of Property .] — Whom a ’plainti.ff 
obtained judgment and issxied execuiioii, and 
the sheriff returned nulla bona, the court will 
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not appoint a receiver on. the ground that since [ in. the general undertaking of a railwa,y coiri})any, 
the return, the <lcfetidaiit has been found to be refused to allow a judgment creditor and niort- 
possessed of a patent the value of which did gagee of a particular undertaking to sell the 
not appear from the evidence ])cfore the court, lands of the company comprised in his security, 
JSuiifh V. Carter, r>2 J. ?. 015. Gardiner v. Z. C. 4' Grismil, Ex j-Xirte, 

15 L. T. 311. 

Form of Order — Security.] — Where a judgment 

•creditor, in an action for equitable execution, Grarnishee Proceedings not Applicable.] — 
obtained the appointment of a .receiver for the Since the Judicature Acts the court can grant 
purpose of creating a charge u})on the debtor’s equitable execution by the apt)oititmeiit of a 
property, subject to prior inciini])ra,nccs, but not receiver at the instance of a judgment creditor 
for the purpose of entering into possession or against debts and sums of money payable t o the 
j'eceivisig the rents and profits, the receiver was judgment debtor to winch gnmishce proceedings 
not jnquired to give security, the plaintiff and are not applicable. Wedheud Rilrjf, 53 L. J., 
the receiver undertaking not to tict without the Ch. 1153 ; 25 Ch. D. 413 ; 49 L. T. 775 ; 32 
leave of the court. Ilncctt v. Murray, 54 L. J., W. E. 273. 

€h. 572; 52 L. T. 3S0. See also Me Garry vn 

White infra. Eeceiver instead of Sequestration.] — An order 


When Trustee out of the Jurisdiction.] 


Eeceiver instead of Sequestration.] — An order 
was made against the defendants in an action 
who were defaulting trustees, for the payment 


An order liad been made for the payment of of money into court. The defeudanis having 
nH.mey into court by the defendant in an action failed to comply with such order, an application, 
for breach of trust." The defendant w'as out of wns made by the plaintiffs that a writ of attach- 
the jurisdiction of the court at the time, and ment might issue against them. At the defen- 
ttiere wns slight ])]’ospcct of his returning within dant’s instance, how'evor, the court made an 
it. The plaintiff accordingly moved to enforce order allowing payment by w'eekly instalments, 
the order by the ap[)oiiitmJiit of a receiver of L., one of the defendants, had made an aiiidawit 
the interest ])ayable to the del’eiulaiit on S(mie on that occasion stating that all the })ro})erty 
shares owned ])y him in a certain syndicate:-— he possessed wns the furniture in his house. It 
Held, that the court would enforce its ortler for subsequently transph'cd that 'L. hail exeeuted 
the payment of money on a defendant out of its bills of sale affecting the furniture ; but that the 
jurisdiction b^" the ai)pointmeiit iff a receiver of plaintiffs, in other pr<.)ceeding.s, had successfully 
propei'ty belonging to him within its jurisdiction, disputed tlic validity of siicli bills of sale. An 
Coney. In re. Coney v. Rennet/, 54L.J., Ch, 1 130 ; application \vas ae(a)rding]y made on beludf of 
29 Ch. D. 993; d2 L. T. 901 ; 33 AV. .E. 701. the plaintiffs for the appointment of a receiver 

of tire furniture by way of equitable execution. 

Married Woman — Separate Estate.] — In an For the defendant L. it was ciuiteudefl tliat the 
action against a married 'svornau alleged to be legal and ]:n‘oper remedy of the plaintiff’s w'as by 
possessed of separate estate, no defence was sequestration, and that the court had no juris- 
delivered, and the master found that she was diction to api>oint a receiver ; — Held, that, 
entitled to se'parato property vcsteii in timstees although under r. 4 of Ord. XL1,1. of the .Hides 
and subject ro certain charges. Tlie plaintiff of the Supreme Court, 1883, se(iue,s1]Td'ion was 
'was a])pomted i'ceeiver witliout security of the the appmpriate remedy, yet under s. 2.5, sub-s. 8 
residue of the income of the separate estate, after of the Judicature xVet, 1873, the court laid juris- 
payment of the prior charges, the })laiiit iff' under- diction to appoint a receiver if it appeared just 
taking to act without remuneration. M' Carry or convenient so to do ; anti that, in. the priiseut 
V. II 10 L. E. Ir. 322. case, it was just and eonvciiicnt to appoint a 

M., a married woman, by her tiext friend, I'cceiver, and that aii order must bo mailc acco,rd- 
applied to tax tlie bill of costs of liei* snlicito]*, ingly. Ulufe/ey, In re, White/ey v. Zearoyd, 
Ineiured in a suit relating to her separate cshite. 50 L. T. 840. 

After the taxing-master’s certiheate had been 

iiled, an ortler wms made on the application cf “ Just or CouveuieiLt ” — Judicature Act, 1873, 
tlie solicitor, directing an inquiry of -what M..’s s. 95, sub-s. 8 — Jurisdiction.] — Sect. 25, sub-s. 8 
separate estate consisted at the date of the filing of the Judicature Act, 1873, wdiieh empowers 
of the certificate ca[>able of being reached by the court to appoint a receiver where “just or 
the jiulginent and execution of the court, and convenient,” does not confer an arbitrary am) 
.appointing a ])ersori to receive it until the unrcgiilateil discretion. The court can "under 
amount foum.l due on taxation wns |')aicl : — Held, that sub-section appoint a receiver by way^ of 
that this order was proper, and that it was not equitable execution only in cases where the 
necessary to take separate proceedings by action Court of Chancery would have so aetci.! Iieforc 
to enforce the demand against the separate the Judicature Act, 1873. I/arrluY. J/eaue/tainp, 


estnte. Eeare and Waller. In re, 24 Cli. I). 405 ; 03 L. J., Q. B. 480 : [1894] 1 Q. B. 801 ; 9 E. 

49 L. T. 037 ; 31 W. .11. 891) — C. A. 053 ; 70 L. T. 030 ; 42 W. E. 451 — C. A. 

Semble, the court would make such im order 
Beueiiced Clergyman.] — A judgment, entered where it was established tliat a judgment debioj’ 
up in 18-15, against a bimcficed clergyman, for a threatened and intended fraudulontly, and for 
debt %vas fully regislei’od : — Held, that tinder the purpose of delaying aiul defeating his credi- 
tlie 1 6; 2 Viet. c. 110, s. 13, it was a charge upon tors, to make away with his property. Jh, 
his benefice, and that the creditor was entitled A jmlgxneiit having been obtained hi an action 
to have a receiver of the profits af the benefice to recover money due, the judgment ilc])1ur died, 
appointed. Ilaivhintf v, Gatlirroolc, \ !8ini. (N.8.) leaving a will by which .she appointed an exueu- 

03 ; 20 L. J., Ch. 59 : 14 Jur. 1103. tor. The judgment debtor at the time of her 

death was possessed of certain furniture and 
Bailway Company's ff2i£lertakiBg.]-—The court, chattels, and was carrying on a business. Tfiie 
after appointing a receiver of property comprised judgment muaming unsatisfied, the judgment 
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The others disclaimccl by answer Held, that 
they were not necessaiy parties. K C,^ 41 L. J., 
Ch. 22(5 ; h. 11. Ill E({. 210 ; 2G h, T. 230. 

A judgment creditor who had in 1872 sued out 
an clogit, to which a return of nil has been made 
hy the sheriil, the legal estate in the debtor's 
lands being vested in a mortgagee, may, on a bill 
tiled against the debteu' and the prior incum- 
brancers, obtain a decree for a sale and I’cceivcr 
of the rents of an equity of redemption of the 
debtor, snliject to the rights of prior incum- 
brancers. iic cannot obtain a declaration that 
he has a chai’ge or a ilecrce for foreclosure. 
irc//,v V. Allp'ni. 44 L. J.. Ch. 184 ; L, E. IS, Ex. 
21)8 ; 22 W. 11, 075. 

On a bill hied against mortgagees and mort- 
gagor, wlio was also a judgment debtor, by a 
jud|;piiont creditor who had issued a writ of 
elegit against the goods and hereditamejits of the 
judgment debtor, but the execution of which, in 
consequence of the mortgages, could not be pro- 
ceeded with, for accounts, ]-edcin])tion, and fore- 
closure, the ordinary redemption and foreclosure 
decree was made, notwithstanding the 27 k 28 
Tict. c. 112. Brrhit v, Jhicldet/^ L. 11. 17 Eq. 
435 ; 22 W, E. 204. 

After Becree.] — A. and B,, in 1838, filed their 
bill for the administratifm of an estate, of the 
residue of which tliey were each entitled to orie- 
thini. In 1840 they changed their solicitor in 
the cause, and appointed F.as such solicitor, who 
so continued until 1 843, when they again changed 
tlieij’ solicitor, E. thei i brought his action against 
A. (B. having gone nut of the jurisdiction) for 
the amount of his liill of costs, and iji June, 1844, 
ho recovered and entei’cd up judgment in such 
action. In June, 1845, F. filcil liis bill for fore- 
closure under 1 A 2 Tict. c. 110, as against A.’s 
third part of the ])]U})erty, the subject of the first 
•suit. In 4 uly, 1848. F. obtained the commomlcci'ec 
for foreclosure against A. ainl (default being made) 
on the 233'd March, 1847, the order fctr foreclosmc 
was made a]>solutc. Tlie order absolute was then 
enrolled ; A. had no p]'operty except that which 
she was entitled to in the first suit, but the value 
of the property to which she v'as entitled in that 
suit was three or four times the amount of F.ls 
judgment debt am! costs. The master had made 
his repoi-t in the first suit, and the cairse stood 
for hearing on further directions and on except- 
tions, when, on an application in June, 1847, the 
court enlarged the time aiqiomied by the master 
for the payment of the debt and costs, notwith- 
standing the lu clei* absolute, and notwithstanding 
its enrolment. Fvnl v. WadclL (i Hare, 22U ; 16 
L. J., Oh. 372 ; 11 Jur. 537. 

5. Appoiktment op Eegeivee. 

Eeceiver — When Appointed.] — A judgment 
■creditor of a railway company to whom the 
■compaiiyls hind (including the line) has been 
tlelivered under an elegit, is entitled to a receiver 
of the tolls and earnings, and is not accounlahle 
as a moiigagee in possession if he has not 
obtained bcticricial possession. Klnadm v. Cow- 
hrulge ICf. 41 L. J., Cli. 152. 

A judgment creditor -who has sued out an 
■clegit but is unable to obtain delivery by the 
f^hcrifi: of the debtor’s lands by reason of the 
Icgnl estate being outstanding and the existence 
of prior incumbrances, is not bound to redeem 
such prior incumbrances, but may obtain a decree 
for the appointment of a receiver toid a sale in a , 


suit, to .which the debtor and subsequent inenm- 
brancers only are ])arties. 'Wdlo v. KlVoh^ 
44 L. J., Ch. 184 ; I.. E, 18 Eq, 2<)8 ; 22 W. 11. 
675. 

A judgment creditoj' who has issued an elegit 
and obtained a return froiii the sheriif, although 
unable to sell the lands of his debtor before the 
exi)iration of one year under 1 A 2 Viet. c. IJO. 
s. 13, is nevertheless entitled to a receiver of thci 
rents at once. TiUott v. Feam>n, 43 L. J., Oh. 

: 93 ; 22 W. E. 20t). 

Plaiiitih' in an action which had ])een followed 
by a cross action, obtained an order in both 
actions that his costs of the cross action slum Id 
he paid by the defendant in the action, a married 
woman, entitled for life, for her se[)arate use, to 
the dividends of a sum of stock, standing in the 
names of trustees, who -were not parties to eitlier 
action. Plaintiff had endeavoured to obtain a 
seqiiestmtiou, but failed from not being able to 
find the defendant’s nddress, so as to serve the 
I subpoena for costs. Ho then moved the court 
I for a receiver, under s. 25, sub-s. 8, of the Jndi- 
I caturc Act, 1873. After service of the notice of 
I motion, but before the motion was heard, the 
I defendant made an afiidavit, in which her address 
I was set forth : — Held, that the ])rinciple of 
A/i(/Jo-Ifalifni. JJonk v. Forio.s^ (supra, col. 1204) 
applicil, aiul tliat the plaintiff was entitled to a 
receiver. Ih'tfant v. 48 L. J., Ch. 325 ; 

10 Ch. D. 153 ; 39 L. T. 470 ; 27 W. E. 246. 

Over another Eeceiver. ]~A receiver will not 
be a[>pointed over the possessitni of another 
receiver ; but the proper motion Is, that the 
receiver alieady appointed shall he extendoil to 
the cause in which it is sought to appoint one ; 
and a defendant who appears on the motion, and 
makes the objection, may get the costs of his 
a])pearance, though in contemi>t. v. 

1 Hog. 199. 

Ex parte Application for— Jurisdiction.] — 
There is jurisdiction to appoint a receiver by 
way of equitable execution upon an ex juirte 
application ; and that jurisdiction is jiroperly 
exercised hi cases where there is danger that the 
defendant’s interest in the property wxmld have 
ceased to exist before the order was made if the 
application were on notice. Mndev v, Ahwf, 
and General Land Soidefu. 14 E. 23(5 ; 
72 L. T. 186 ; 59 J. P. 1U2— C. A. ' ' 

An order a})];)oiiitiiig a receiver by w,ay of 
equitable execution ought nut to he made on an 
ex parte application. In re. Taijlor, Em 

parte, 62 L. J., Q. B. 392 ; [1893] 'l Q'. B. 648 ; 
4 E. 305 ; 69 L. T. 74 ; 41 Will -vSl ; 10 Morrell, 
■2— C. A. 

Service of Summons out of Jurisdiction.] — 
The plainli'ff having obtained judgment against 
the defendant, a foreigner resident out of the 
jurisdiction, a. summons was issued by leave of a 
judge at chambers, calling on the defendant to 
show cause why a receiver should not be 
appointed. On an application for leave to serve 
this summons on the defendant out of the juris- 
diction : — Heltl, that there -was no jurisdieUion 
to grant such leave. Weldon v. G on nod, 15 
Q. B. D. 622. 

Evidence of Property.]— IVhere a ' plaint! fi: 
obtained judgment and issued execution, and 
the sheriff returned nulla bona, the court will 
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creditors obtained an order afc chambers appoint- 
ini; a certain person receiver of the furniture 
and chattels and of the business, and to get in 
and receive the debts due to such business, and 
directing him to pay the balance which should 
.a})pea.r due on his ac<X)imts in or towards satis- 
faetitni of the judgment: — Held, that in the 
abseiiee of any legal impediment to obtaining 
ox(‘cution of the judgment in the ordinary course 
of law by fieri i'acias, or attachment of debts, 
and there* being no special circumstances showing 
it to be just or convenient that a receiver should 
be appointed, tlie order for appointment of a 
receive)' was wrongly made and ought to he 
rescinded. WhitiaUer v. WMttahov (7 P. D. la) 
discussed. Manrlieder and Llrerjvwl Dlatrict 
liankmi Co. v. Parkinmi, 58 L. J., Q. B. 262 ; 
22 Q. B*. 1). 17H : 87 W. Id. 264--C. A. 

“Interlocutory Order.”] — The words 

interlocutory order” in s. 2o, sub-s. 8, of the 
Judicature Act, 1878, are not confined in their 
meaning to an order mode between writ and 
final judgment, but mean an order other than 
final judgment in an action, whether such order 
be made before judgment or after. Smith v. 
CioreU, 50 I.. J., ‘Q. B. 88; 6 Q. B. D. 75; 48 
L. T. 528 ; 20 W. it. 227— C. A. 

By Motion after Einal Judgment.] — tSo 

long as tlic final judgment in an action remains 
unsatisfied, the action is a “cause or matter 
pending” within tiie meaning of s. 24, sub-s. 7, 
of the Judicature Act, 1878, and couscqnciitly, 
ill an action by a creditor against a debtor in 
wliich the plaintiff has obtained final judgment, 
the court lias {lower, under that sub-section, in 
Ollier to satisfy the judgment, to grant equitable 
execution against the defendant by aiijjointing 
a receiver Lq) 0 n motion in that action, although 
the writ may not have been indoi’sed with a 
claim for a receiver ; it being unnecessary in 
such case to bring another action for the pur- 
pose. Saif V. Cooprr. 50 L. J., Ch. 52!) : 16 
Oh. D. 544 ; 48 L. T. 682 ; 29 W. 11. 558— G. A. 


6. Control ot" Receiver by Court. 

Improper Conduct of Eeceiver— Application 
to what Court.] — A receiver was apjioiTited in 
an action in the Queen’s Bench Division under 
an order directing him to collect the rents of 
certain specified property (including profierty 
in wliich 8. v'as in possession as mortgagee), sucli 
order to be without prejudice to the rights of 
any incumbrancer who might be in or enter into 
possession. The receiver gave notice to the 
tenants of tlve mortgaged [>rop,erty to pay the 
rents to him, who informed him that thc}^ had 
already been served vfith a notice from 8. fi'he 
receiver not withdrawing the notice, S, brought 
an action in the Chancery Division, asking for 
an injiniction to restrain the receiver from 
receiving the rents : — Held, that although the 
receiver's conduct was improper, and in violation 
of the rights of 8., 8. was not justified in insti- 
tuting a fresh action in the Chancery Division ; 
and that, whatever might have been the course 
previous to the Judicatui'e Act, such a proceeding 
since that act was irregnlai-, the proper course 
being to apply in the action and to the court 
in and by which the receiver was appointed. 
Smrlo Y. Choat. 58 L. J., Ch. 506 ; 25 Ch. D. 
728 ; 82 W. E. 897—0. A. 
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Trustee and Eeceiver — Soliciting Customer® 
after EemovaL] — D. was trustee of the business 
of 8. &; Co. undei’ the will of the ti’.staior in tlie 
action. He was appointed receiver and mnnagijr 
of the business by the court, and was snbse- 
qucntly removed ; liis beneficial intiai'st. had 
{lassed to liis trustee in bankruptcy. D. entered 
the emjdnymciit of another firm and solicitcjd 
the customers of 8, & C-o. : — Meld, that he ha,d 
not committed a contcnqit of coiu’i. Cenf^ In 
Gent- Da rin v, Harris, 40 W. E. 2t >7. 

Interference with Eeceiver.] — Judgment was 
entered up against a railway company at the 
suit of a creditor. In a suit by ci-editors against 
the company a receiver was, by the consent of 
all parties, a})pointed over the property of a, 
company. Afterwards the judgment creditor 
issued a writ of fieri facias against the company^ 
under which the sheriff levied execution. A 
motion was nnulo by the {)laintiff for the com- 
mittal of the sheriff for coiiteupit of court, in 
having interfered with tlie receiver, but the 
execution creditor was not served with notice ; — 
Held, that he must be served, llussefl v. East 
Anglian Ily., 14 Jur. !)67. 

Property in the pjossession of a i-eceivcr 
aiipoiiited by tlie court, in a suit, was in. two 
instances seized by the sheiJff under writs of 
fieri fa,cias issued by judgment creditors of the 
defendant. On motions in the suit to commit 
the sheriff : — Mehl, that he was not warranted 
in making Mie seizures, and that he could not 
justify the seizures liy ({uestioning the {iropi’icty 
of the order under which the receiver was 
appointed ; and on the submission of the sherifi" 
an order was ma<le in each case for him to with- 
draw from possession, and to {>ay the costs, the 
court considering this oi’der as sutficient under 
the circumstances for tlie maintenance of its 
jurisriietion. 'flic court at the same tim(‘ pro- 
tected tlie sheriff against ]>ioceediiigs by the 
judgment creilitoi', in one of the cases where the- 
judgment creditor luul been scrve<l with notice 
and a]){)carcd on the motion, Imt refused to make- 
this addition to the order in the other case, 
wliei'c the judgment (auditor had not bectr 
served and was not prescuit. S. ([, 8 IM'acn. tk ('{. 
104 ; i) Rail. Gas. 50l : 20 L. J., Oh. 257 ; .14 Jur., 
1088, 

When the sheriff entered, a receiver, a{){)ointed 
by the court, was in ])ussession of the {lartnership 
{iremises and effects. The sheriff took out an 
interpleader summons against the recc.nvcr and 
partnersliij) creditor. Ordered, that the sheriff 
, and creditor must jiay the costs conseipient on 
the conteni]>t, and also of the summons, without 
prejudice to any ({uestion which niiglit ai'ise as- 
betweci .1 themselves. Lane v. Sterne, 8 Giff, 629 ; 
9 Jur. (N.S.) 820 ; 10 W. E. 555. 

After an onlei’ for, but before tlie actual 
appointment of, a receive)’ in a, suit for dissolu- 
tion of partuei’shij), the sheriff liad taken posses- 
sion. of pai’t of the partnership pi‘ 0 }a‘rty under 
a fieri facias, and afte.rwards refused 1o quit 
possession when the receiver wais ajipointed : a 
motion to commit the sheriff for cxniteinpt was- 
refused with costs. Defries v. Creed. 84 L. J., 
Oh. 607; 11 Jur. (N.S.V 860 ; 12 L. T. 262; 18 
W. R. 682, 

Power to order Sale of Goods.]— The court 
has no jiower to order a sale of the goods of a 
judgment debtor whicb have been taken in 
equitable execuMon by the appointment of a. 
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jiidgmerit creditor as receiver. i^%// v. I^rp.ntu 
(ri«Si)2] 2 Oil. 428) followed. De Peijyppare v. 
.JSlp/iohon, 10 E. r>82 ; 71 L. T. 255 42 W. 11. 

Eeeeiver’s Accounts — Payments to Solicitor for 
Creditors — Authority of Solicitor.] — A receiver 
appointed under an 3 ’' order luade by \va;v of 
equitable execution, dij'ecting that nionejts 
received by liim shall be paid to the judgincat 
■creditor, must make his i)aymen.ts to the judg- 
ment (auditor direct. The solicitor in the action 
has no authority as such to receive the pa}?'- 
inents on behalf of his client. If })aymeiit is 
made to the .solicitor, and the money is mis- 
appj'opriated, the receiver cannot credit himself 
with the amount in his accounts. I/id. Coopp. d’* 
CiK V. Ktdd. 68 L. J., Q. B. 726 ; 10 E. 528 : 71 
h. T. 208. 

- Eeceiver appointed in Partnership Action — 
.Subsequent Judgment against Firm.] — Where a 
plaintilf had obtained an order for dissolution of 
])artnei’ship and accounts, and a receiver was 
a}q)oiuted, a creditoi*. who had obtained a judg- 
ment in the (i)ueeii‘s Bench Division of the Kigh 
<lourt of Justice for 48/, 18.s*. S^-Z. and S/. costs, 
took out a summons in chambers for leave to 
is.sue execution against the assets of the firm in 
the hands of the I'eceiver, and this application 
was refusetl. On the motion to discharge the 
order ; the court refused to decide tha,t the 
ap})iicaut would be entitled to any ]jrefereutial 
payments in the administration of the partner- 
ship assets, but gave him a charge for Ids judg- 
meut debt, with 4 per cent, interest ami costs, 
and costs of the motion, on all the moneys then 
in the hands of the receiver, or to come into liis 
hands, he undertaking to deal with it according 
to the order of the court, the court intending to 
irreservc* to the applicant such legal rights as he 
would luive had in case the sherilf had seized 
under an execution and sold on that day. 

V. AhHll, 56 L. J.. Ch. 448 ; 84 Oh. D. 
845 ; 55 L. T. 805 ; 38 W. E. 15)1. 

7. Effect of Order for Receiver. 

Bats from which Order takes Elfect.] — The 
d.efendants recovered judgment against a Drench 
conqiany for the pi’ice of ce]’tainco[)per delivered 
to the company. Certain other copper belonging 
to the company was in the hands of third per- 
sons, who had a lien on it for work and labour 
•done. The defendants obtained an order appoint- 
ing a receivei' to receive this copper. Notice of 
this order was served on the third persons. 
Snbseftuently to the making of the receivership 
order, a decree of judicial liquidation was pro- 
nounced ill Bh’ancc against the Bh'ench company, 
and the jilaiutitfs were appointed judicial liqui- 
date I’s. All application made by the plaintiffs 
foi- the receivership order to lie discharged was 
<lismissed, and the oi’der varied by a direction 
that tlie receiver was not to pay out anything 
received under the order without tlio direction 
of the court. Tlie copper having been soltl, an 
issue was directed to determine whether the 
plaintiffs or the defendants were entitled to the 
balance, after payment of the lien of the ])ro- 
ceeds of the sale : — Eleld, that as the time when 
the receivership order was obtained was the date 
from which, it took effiect, tlie defeiidaiits were 
entitled to the balance. Lpvaismir v. 3 fa son ami 
Barry, 60 .L. J., Q. B. 659 ; [1891] 2 Q. B. 78: 
4)4 L. T. 761 ; 89 W. E. 596— C. A. 

yOL. YI. 


Forfeiture of Interest under Will.] — Testator, 
by will made in 1870, devised freehold land to 
his son for life, and declared that his son should 
have no power to sell, dispose of, mortgage, 
charge, or otherwise anticipate his life estate, 
and in case he should attempt to do so, or in 
case he should become bankrupt or insolvent, or 
ill case his estate should be taken in execution 
by any process of law for the beriefft of any 
creditor,” then the devise to him shoiihl Ixjeome 
void and cease as if he were then actually dead. 
After the testator’s death a creditor of the son 
obtained judgment against him and was a] >pointcd 
receiver of his interest under the will by way of 
equitable execution. No elegit was ever saied 
out, and it was not shewn that there was ever 
any obstacle to the land being extended, under 
an elegit : — Held, that the apiioiiitment of a 
receiver worked a forfeiture of the son’s life 
estate. Blaaftman v. Fifsli, 60 L. J., Ch. 666 ; 
64 L. T. 590 ; 89 W. E. 520. 

No Elegit or Eegistration — Subsequent Pur- 
chaser.] — A juilgmeut debtor had lands in Surrey 
subject to an equitable mortgage, ajid his judg- 
ment creditoi- obtained an ordei* for a receiver 
of these laiuls. This order was not registered. 
After the ap[)oiritinent of the receiver the tiebtor 
sold the lands to a ])urchaser for value without 
notice : — Held, first, that under the circura- 
staiiees of the case, it was just and convenient 
for the court to appoint a receiver within the 
Judicature Act, 1878, s. 25, sub-s. 8 ; secondly, 
that as the appointment of the receiver wiis 
equivalent to actual delivery of the laud itj 
execution, registration of the order ajjpoiiiting 
the receiver was, under 27 He 28 VicU c. 112, 
unneir.es.sary, registration under tliat act lieing 
only uecessaiy when an orilcr for sale is reijuired, 
and that the lun-ehaser was affected ])y the ordtn*. 
Popp, I)i re, 55 I;. J., Q. B. 522 : 1*7 Q. B. D. 
748 ; 55 L. T. 369 : 84 W. E. 698—0. A. 

Application to vacate Eegistration of Charge 
— Jurisdiction.] — A hnsbaml having been ordered 
I to pay various sums of money due upon nlimoiiy 
proceedings in the Probate Divdsioii, and having 
' failed to [lay the said sums, an action was com- 
menced ill tlie Chancery Division, to compel jiay- 
ment thereof, and sequestrators were appoiiited 
under two sequestratioihs. The respondent 
having assigned his interest lu the lands directed 
to be sold, a sum agreed upon was paid into 
court in respect of the claims of the petitioner, 
and the latter gave notice of motion in the Pro- 
bate Court to obtain the discharge of the seques- 
trators and to vacate tlie regdstratioii of the 
writs in the Land Registry : — Held, that the 
Probate Court hatl no iiower or jurisdiction to 
vacate the registration of the charges, the Lamls 
Charges Eegtstratiou Act, 1888, which directs 
their registration, confenirig no power or direc- 
tions as to vacating the same. Cook v. Cook, 59 
L. J,, P. 69; 15 P. D. 116; 02 L. T. 667; 88 
W. E. 056. 


8. Gases Before Jddoments Act, 1888. 

Sale of moiety of debtor’s real estate, decreed 
for satisfaction of judgment and costs. Home v. 
BaM, Dick. 150. 

In case of judgment recovere<l against an heir 
who has a reversion' in foe, which is only assets 
cum accident, court will not decree a sole of the 
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reversion, but the creditor must wait till it fails. 
Fortreif V. Fortrey, 2 Yern. 134. 

A judgment creditor is not bound to wait till 
he is paid out of the rents, for the court will 
accelerate the payment by <lirecting a sale. 
StiUntan v. AalidoLcn.^ 2 Atk. G09. 

K. DISGOYEEY^ IK AID OF EXECUTIOK. 

Gamisliee Order — Oral Examination of 
Oarnishee.] — A garnishee order is an order for 
the payment of money, and a judgment creditor, 
being a person entitled to enfoi'ce it, may apply 
to the court for an order for the oral examination 
of the garnishee under Ord. XLIl. r. 32. Cowan 

V. Carlin, 52 L. T. 431 ; 38 W. K. 583. 

Examination of Third Parties.] — There is no 
power under Ord. XL II. r. 32, when a judgment 
or order has been obtained for the recovery or 
payment of mono}’-, to make an order for the 
examination of any person other than the debtor 
liable under such judgment or order, or in the ; 
case of a corporation, other tiinn an otticcrof the 
defendant corporation. Irwell v. Eden, 5GL J., 
Q. B. m ; 18 Q, B. D. 588 ; 5() L. G20 ; 35 

W. 'K, 511— C. A. 

On the application of a husband, who had 
obtained a decree nisi for divorce against his wife, 
an order was made tliat the wife shoukl deliver 
up into the custody of the husband the childi’en 
of the marriage. The wife knew of the oi’der, 
hut evaded sci’vice of it, and disobeyed it. On 
the application <‘>f the husband an order was then 
made declaring the wife eontumaeious and in 
contempt. an<l directing that her mother, sister, 
and brother-in-law should attend the court to be 
examined as to her whereabouts : — Held, that the 
court had no juifsdiction to order the attendance 
of third parties for examination, iryde v. /fi/dr, 
57 L, J., ?. 89 : 18 P. D. Hit; ; 5<> L.'T. 529 80 
W. E. 708— C. A. 

Court will compel discovery of goods in hands 
of third persons, in order to subject them to a 
judgment. Taylor v. HllL 1 Eq. Abr. 182. 

Examination of Judgment Debtor — Order to 
Answer Questions— Discretion.] — The piaintilf, 
having recovered judgment against the defentiaiit, 
obtained an order for his examination as to debts 
owing to him. Tlie defendant had before judgment 
deposited with the plaintiif a debenture bond of 
a limited company for 1,000Z. to secure 300Z. 
On his examination the judgment debtor declined 
to answer certain (piestions as to the validity of 
the debenture, which the plaintiS desired to have 
answered for the pui’]>oses of an action com- 
menced by him against the company : — Held, 
that the judgment debtor had a sufficient interest 
in the debenture to bring the case within Ord. 
XLII. r. 82 ; but that the granting or refusing 
the order was a matter of discretiom The appeal 
was accordingly dismissed. Wathhr^ v. liau, 

4 E. 3(55 : 68 L. T. 428— C. A. 

Married Woman, Examination of,]— Whei-e a 
judgment or order has been obtained in a county 
court against a married woman for the recovery 
or payment of money, the judge has power to 
make an order for her examination as to her 
separate estate. Aylesford (^Countesd) v. G. TF. 
My., [1892] 2 CL B. 626 ; 41 W. E. 42 ; .57 J. P. 70. 

Upon an inquiry under Ord. XLII. r. 42, as 
to the separate estate of a married woman 
against whom a judgment has been recovered, 
there is no power to compel witnesses other than 


the judgment debtor to attend for exnminatiom 
Irwdl V. Eden (56 1.. J., (L B. 446 ; 18 (L B. 1). 
588) followed. BarAU v. Tanner (55 L. J., Q. B. 
58: 16 (). B. D. 1) distinguished. Jlaod-Barnt 
V. Ilerwt. 65 L. J., Q. B. 622; [1896J2Q.B, 
888 ; 75 L. T. 15 : 45 W. B. 1— C. A. 

Examination of Witnesses .Judgment,, 
Debtor’s Expenses.] — Ord. XXXYiT. r. 9, does 
not apply to a judgnient debtor against whom 
an order is made under Orel. XLiJ. r. 82, for 
examination in aid of executi\m ; such a j^ei’sou 
is not upon the same footing as a witness at tlie 
trial of an action and is only entitled to ]')e ]>aid 
the reasonable expenses of his appearance, and 
their amount must be ascertained by tlie nnaster. 
i Mendell v. Grundy, 64 L. J., Q. B. 185 : [1895] 

1 Q. B, 16 : 71 L.T. 564 ; 48 AY. R.50 ; 14 R. 19 

I— C.A. 

And nice Attachment (op Debt). 

L. EXECUTION BY ARREST OF PERSON. 

See Attachment (op Person)— Contempt 

OP Court — Debtors Act— Sheri pp. 

M. STAY AND SETTING ASI DE. 

1. Stay. 

Generally,] — Injunction to restrain sheriff 
from executing ti. fa. against furniture, Ac., of 
<lefendaut at law, wliicli. witli house, Ac., had 
been let by him to ])iaintiif, who was in p<(sses- 
sion, refused. Garrtln v. Anjdln, 1 MadtL 150. 

Court has no jurisdiction to stay execnitiun 
on judgnient obtained against defendant, till 
])laintitf shall do any act, however rcasonahlo, to 
make the <lel’endant n title to the subject-matter 
of the action ; a rule for that purpose was 
discharged witli costs. Jintts v. Bdhe, 4 Price, 
291. 

The court has no jurisdiction to restrain a 
plaintiif from taking procee<lings to enforce a 
judgment in his favour on tlie ground that the- 
action was brought under circumstances junount- 
ing to the common-law oifenee of maintenance. 
Elboro'iajh v. Ayrer, 39 L. ,L. Ch. (501 ; L. R. 10' 
Eq. 367': 23 L. t. 68 : 18 ^Y. R. 913. 

Rule to Reduce Damages.] — Where a I'ule nisii 
for reducing tlie damages is granted, execution, 
should be stayed only in respect of the amount 
mentioned in the riiie. Bafew Pane, h, d 
Q, B. 273 ; 13 Jur. 60i). 

Mode of Stay — Payment by Instalments.] — 
The power to suspend. exc‘eution should Ixi 
exercised by a separate order, and not by a 
qualification of the jmlgment. Semhle, an or<l.cr 
for payment l>y instalments, and ]>ostponement of 
costs, is not within the discretionaiy })owersa.s to- 
staying execution conferred Iw Crd. XLl. r. 15. 
Brien v. Sulliran, 14 L. R,, Ir! 391. 

2. On what Grounds S.et Asid.e. 

Generally,]— Where judgment lias been signed,, 
costs taxed, and execution issued for the amount 
of debt and costs, without notice of taxation, thc' 
court will not set aside the judgment or execril ion, 
but will direct a review of the taxati(.>n. Field' 
V. Partridge, 7 Ex. 689 ; 21 L. J., Ex. 269 ; 16‘. 
Jur. 413. 

Money levied by a regular execution, umler a 
judgment valid on the face of it, cannot be- 
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recovered, in an action for monej' had and , 
received, on the ground that judgment was 
signed or execution issued fi'audulently for the 
whole sum named in the jiulgrnent, when part 
had been already paid. Be MedinaY. Groi'e^lO 
Q. B. ]a2 ; 15 L. J., Q. B. 287 ; 10 Jiir. 428. 

The remedy in case of such fraud is by motion 
to the court in which tlie action is brought, to 
set aside the jinlginent and execution. Ih. 

When a party lias been im].>ro])eiiy made a 
co-defendant in a cause, and the defence has been 
con<!ucte<l in hivS name 'without his authority or 
knowledge, the court will relieve him from 
execution, when it appears from the circum- 
stances of the attoi'iie}’ that he could have no 
remedy against him. St(( nliope v. Firm in, 4 Scott, 
59, S. B., Stanhope v. Avery, 5 D. P. C. 557. 

Por Irregularity — Application must he 
Prompt.] — If a defendant seeks to set aside an 
execution levied upon his goods upon the ground 
that he has never been served with process, and 
was ignornnt of the existence of the action, he 
must apply pi'omptlj". Joneii v. iJarie,^, 1 B. C. 
Kep. 290. 

What constitutes Irregularity.] — A 

plaintitf having obtained ilual judgment in a 
cause in the exchequer, afterwards procecc led f( li- 
the same cause of action by a foreign attachment 
in the Lord Mayor s Court against the defendant’s 
gootls ; the defendant surrendered himself into 
custody in discharge of the attachment ; and on 
the following day, whilst he -was so in custody, 
the plaintiff issued a ca. sa. under whicli the 
defendant was detained : — Meld, that tlie ca. sa. 
was not irregular : and that the plaintilf having 
abandoned his proceedings in the Lord Mayor’s 
Court, and the defendant having in consequence 
obtained judgment of non pi-os. thereon, thei-e 
was no ground for his discharge under the 
equitable jurisdiction of the court. Chamher- 
layne v. Green, 9 M. & W. 790 : 1 D. (N.s.) 049 ; 
11 L. J., Ex. 807 ; 0 Jur. 400. ' 

Cured by Sheriff obtaining Time to 

Eeturn.] — An irregularity in signing judgment 
and issuing execution is cured by the defendant 
obtaining time for tlie sheriff to return the writ. 
Lvwh V. Gompertx, 1 Jur. 984. 

Por Breach of Faith.] — Pending an action, it 
was agreed that the proceedings should lie stayed, 
and that no judgmentshould be signed if a nioi-t- 
gage on the defendants’ ship was delivere<l to the 
plaintiff within one week, and so long as the 
amount above mentioned was kept insured. A 
policy was then effected, which ex})ired on the 
28rd of September. On tlie 22n(i the se(‘.retary 
of the <lefendants wrote to insurance brokers in 
London, to elfectan insurance, but in cotisc<|uencc 
of some doubt aliout tlie stamp, and the absence 
of the secretary of the in.surance company, 
policies were not i.ssued until llie HOtli, though 
dated on the 24th and 27 th. They were issued'in 
■pursuance of the instructions given on the22n{i, 
and the slips for the same were delivered on that 
day, which, according to the practice of insurance 
companies, are considered honorary engagements. 
The plainti'ff having signed judgrrlent and issued 
execution, (he <ioiirt refused to interfere, as tlie 
defendants had not perfoinned their undertaking, 
and judgment was not signed against good faith. 
Parry v. Great Shop Co., 4 B. k S. 55G ; 88 L. J., 
Q. B. 41 ; 10 Jur. (]sqs.) 294 ; 9 L, T. 879 : 12 
W. E. 78. 


! The interest which a bankrupt has in increas- 
: ing the divisible fuinl under the hat is sufficient 
to entitle him to set aside an execution levied on 
his gootls against good faith. Pinehen v, J/arrei/^ 
1 G. & D. 288 ; 1 Q. B.888 ; 10 L. J., Q. B. 8 If? ; 
6 Jur. 889. 

B., as solicitor for a shareholder, presenfed a- 
petition for the winding-up of a comjiany, whiiJu 
wa.s dismissed with costs. K,, the solicitor iif the 
company, made a tlemand for these costs upon 
S., who had received a cheque for the amount, 
but through a. misunderstanding between tlie 
solicitors as to the authority to receive the costs, 

, payment was not made until after a writ of li, fa. 
had been issued and executei 1 for the amount. On 
a motion by S.’s client to set aside the writ, as 
issued contrary to good faith ; or in the alter- 
native that K. might be ordered to pay the costs, 
of the execution, and of the motion : the court 
refused to set the writ asi<le, but considering that 
it ought not to have been issued, ordereil K. to 
)>ay the costs of the execution and motion. 
HoUinyton, Fijv parte, Covimonieealth Land, 
Bnildinq, Frtate and Auetlon Co,, Lnre,29 L. T. 
502 ; 22 W. E. 100. 

For Excess.] — A writ of execution taken out 
for too large a sum can in general only be((uas}ied 
f<u‘ excess ; but where a ca. sa. was imbn-sed to 
levy the penalty of a warrant of attorney where 
the defeasance only authorised execution for the 
arrears, the rule was made absolute for setting 
aside the executi<-)n in toto, Tdhy Pent, 
East, 108. Sec W 'eh her v, Ifiifehinn, 8 M. k W. 
819 ; 1 i). (N.S.) 95 ; 10 L. J., Ex. 854. 

Fending Indictment of Witnesses for Ferj-ury. J 
— The court refused to stay execution after 
verdict and jiulgment, which was ailirnu'd in 
error, until the trial of an indict meni for perjury 
against tw<i of the plaint iffs witnesses in* the 
action, Waneieh v. Jiraee,A M.. k S. 140. 

8. Conditions to Setting Asidk. 

When Court will Impose.] — Where a, defen- 
dant had been arrested on a'ea.. sa. at the suit 
of the ].)laintiff, but a voluntary escape was pm-- 
mitted by the slieriff, and an action was brought 
.against the sheri'if for such escape, in which the 
plaintiff recovered, but the defendant was sub- 
sequently again ari-csted on a secauid ca. sa., 
noininally at the suit of the qilaintiff, but which, 
as it was admitted, was in fact sue<l out, with a. 
view to the indemiiilication of the sheri'ff. tlie 
court ordered the writ to be set aside, and the 
defendant to be disci larged out of (uistody ; ami 
costs not being ]'»ra.yed on his bcdialf, refused to 
impose terms on him, that be sliould bring m> 
action. Gillott or GW eft v, Anton, 2 D. (N.sA 
418 : 12 L. J., Q. B. 5 ; 7 Jur. 285. 

Where a defendant has been takim on a (^a. sa,. 
as he was leaving the fn.solvcnt. Debtors dour t, 
bis petition having been adjourned sine die, with- 
out protection, the court refuse} to discharge 
him without his undertaking to bring no action 
against the shciiffi. And'retrn v, \Martbn 12 
C. B. (N.S.) 871 : 0 L. T. 488. 

Held, also, that the fact of his having delaye<l 
his application tV»r six months was no objitction, 
IK 

A plaintM recovered judgment, and took tlm 
defendant on a ca. sa, ; W., tlie attorney of thc^ 
plaintiff’s father, agreed with the defendant, 
that on delivery of certain documents he woukl 
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discharge the dcfeuckiit ; the documejita were 
delivered, and W. gave the defendant an order of 
discharge, directed by the plaintiff to his attorney ; 
the sheriff refused to discharge, as the order was 
not directed to him : — Held, that the defendant 
was entitled to his discharge, on condition that 
no actions wore brought against the sheriff or 
anyone else, and that the plaintiff’s attorney’s 
remedies on the judgment should not be preju- 
diced. Lancfleif v, 19 C. B. (N.S.) 4:2 ; 

34 L. J.. 0, P. 183 ; U Jur, (N.S.) 431 ; 12 L. T; 
3So ; 13 W. 11 752. 

Application to set aside Condition.]— The de- 
fendant’s goods having been tahen under a ti. fa. 
after the debt and costs had been j)aid by another 
party liable irpon the same instrument, he applied 
to a judge to set aside the execution. The judge 
made the order, but imposed as a term that the 
•<lefcndant should bring no action ; having availed 
himself of the order so as to get the sheriff to 
withdraw from p<jiSsession : — Held, that the defen- 
■dant could nut afterwards move to set aside so 
much of it as restrained him from bringing an 
action. IMletht v. Odden^ 15 0. B. (N.s.) 837, 

A defendant having ijeen ari’ested on a ca. sa. 
after tliC plaint iff had proved his debt under a 
fiat against him, applied by summons for liis dis- 
’Cbarge and to set aside the ca. sa. The judge 
made the order, impcKsiug a.s a term that the j 
‘defendant should bring no action ; having availed j 
himself of the order so as to obtain his discharge : 
— Held, that the defendant could not afterwards 
move to set aside so much of it as restrained him 
from bringing an action. Jftnfirin'd y. IJuff', 12 
C. B. (N.s.) 3<)4 ; 5 L. T. 433 ; *10 W. E. 562. 

The court will not interfere witli the discretion 
of a judge at cliambci’S, where, iijjon a summons 
to set aside an execution for irregularity, with 
costs, he makes the order as prayeil, adding, as a | 
condition, that the tlefendaiit bring no action, 
even though the order has not been drawn up. 
IJartlett v. Sttnton, 35 L. J., C. P. 238 : L. E. 1 

0. 493 ; 12 Jur. (:n\S.) 342 ; 14 L. T. 287 ; 14 

W. E. 614. 


H. EXPENSES OF EXECUTION. 

Meaning of.] — The words ‘-expenses of exe- 
cution” mean c^xpenses of the s[)eeific execution 
under which the fruits are obtained. Sal-hbunj 
v. iiV/y, i/ifra. 

Expenses of Previous Abortive Writ.] — The 
Common Law Procedure Act, 1852 (15 & 16 Viet, 

c. 76), s. 123, which gave the ])laintiff in every 
case of execution a right to levy the expenses of 
the execution, over and above the sum rccovej-ed 
by the judgment, did not entitle him to take 
under a ca. sa. the exi)enses of a previous abor- 
tive fi. fa. Salldjury (^Marqms) v. 8 C. B. 
(K.S.) 193 ; 29 L. J., C, P, 225 ; 6 Jur. (N.S.) 
1117 ; 2 L. T, 286 ; 8 W. E. 462. S. P., Earp 
V. SfiUdirU, 3 G. k D. 346 ; 4 Q, B. 121 ; 12 L. J., 
Q. B. 122; 7 Jur. 172. 

Of Irregular Execution.]— Where an irregular 
execution is set aside, and the sums levied and 
paid by the defendant are ordered to be repaid, 
the plaintiff is only bound to repay the money 
which has been properly paid by the defendant. 
Whalley v. Barnett,, 2 D. P. 0. 33. 

Effect of County Courts Act, 1856, s. 30.] — By 
the repealed County Courts Act (19 & 20 Viet. 


c. 108), s. 30, where an action of contract is 
brought in one of the superior courts to recover 
a sum not exceeding 20/., and the (Icfendant 
suffers judgment by default, the plaintiff shall 
recover no costs unless a court or judge otherwise 
order; — Held, that this section did lait deprive 
the plaintiff of the costs of a writ of execution. 
jh^tmtaqe v. L. E. 2 C. 15 12 ; 12 Jur. 

(N.S.) 963 : 15 L. 15 214 : 15 W. E. 130. 

^ J. U. I.. - 


EXECUTOR AND ADMINIS- 
TRATOR. 

[By J. E. WALEY.] 

[PEOBATE, LETTEES of AD.MINISTKATK)X, 
AKD Pkactice on Grant of — See 'under 
Will.] ^ 

I. Title of Executoe or ADMiNisTEA'roH. 

a. EWeutor. 

1. Ap[)ointincnt, 1226. 

2. Eelation back of Title, 1231. 

3. Joint and Several Autlioi'ity, 1231. 

4. Survivorship, 1234. 

5. Devolution of Cilice, 1235. 

h. Adm hurt rat or. 

1. Appointinenl, 12315 

2. Eelation back of Title, 1238. 

3. Survivorsliip, 1238. 

4. Other Cases, 1239. 

II. Eights, Powers and Duties. 

a, Jlinnin.elat'ionand JDhelaimer. 1239. 
h. Poxii(\mo)i and iJlupoAitlonpf Body,,V2.4:2. 
e, Aetii done before Probate or Lotte m of 
Ad min id ration. 1243, 

d. Colleetion and, 'M<(na(fement of Ed ate. 

1. inventory and Accounts, 1244. 

2. Authority to Eeceivc Money, 1245. 

3. Getting in and Eealising Estate, 1246, 

4. Selling or Moitgagiug Estatc. 

(a) Alienat km of Chattels, 

i. Sales, 1250. 

ii. Mortgages or Pledges, 1259, 

(b) Alienation of Eeal Estate. 

i. Sales, 1266. 

ii. Moi1 gages, 1274. 

(c) Liability for Application of 
Proceeds, 1279. 

5. Other Dealings, 1285. 

e. Alloiuanoeu and Paynumtft, 1288. 

/. Buy ht of Indemnity, 1298. 
y. Biyht of Betainer, VM)7. 

h. BUjht of 8et~oJf\ 1322. 

i. Berpeetiny Creditors. 

1. Eight of Preference, 1329. 

2. Compromises and Compounding of 
Debts, 1331. 

j. Berpeetiny Beyaeieu. 

1. Eight of Assent, 1336. 

2. Interest on, 1338. 

3. Appropriation to Satisf 3 ^, l^'l'^-O. 

4. Other Mattei-s, 1342. 
h. A%thu7*idng Agents, 1343. 

1. Inrestiny m Stocks a^id Funds- 

Trust and Teitstbe. 
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&. JBy JSxeouto7% 1604. 

c. By Oraditors, 1605. 

XIII. PBOCEEDINaS BY OB AGAINST. 

a. At Com mom La w, 

1. When Maintainable. 

(a) Actions by, 1607. 

(b) Actions against, 1614. 
h. Other Prooeed'uaja, 

1. When Maintainable, 1(>20. 

2. Account, 1625. . 

3. Administration under l)ij*cction of 

Court. 

(a) Jurisdiction, 1636. 

(b) Practice, 1640. 

(c) As to Debts. 

i. Generally, 1658. 

ii. Insolvent Estate, 1662. 

iii. Interest, 1668. 

iv. Practice on Proof of, 1(572. 
V. Evidence, 1675. 

4. Sales by the Court, 1(577. 

5. Pay 111 exit into Court. 

(a) In General, 168(5. 

(b) On Admission of Assets, 1(580. 

(c) Misconduct of Executor, 1692. 

(d) On Stav of Action by Creditor, 

1693*' 

(e) Under Statutory Powers, 1693. 

6. Receiver, 1694. 

7. Injunction, Dismissal and Stay of 

Pi-oceedings, 1704. 
e. BarHea, 1726. 

d. Admimioo of AmLi^ 1777. 

e. Plea of Pie me Ad m- 1 m.lmt ra r // , 1788. 

f. Other PleiuAl^A, 

(j, Statmtiuf Limtfatlonm^ 

h. Judfjmemt (oal Sulme/jmemt Proeeedinym. 

1. At Common Law, 1800. 

2. Tn Equity, 1801. 

i. Ziahilitj/ for Code. 

1. At Common Law. 

(a) When suing in Representative 
Character, 182 L 

(b) When Defendant, 1824. 

2. In Probate Court, 1825. 

3. In Equity. 

(a) Of Administration Action, 1828. 

(b) Of Executor or Administrator, 

1855. 

(c) Of Creditor, 1875. 

(;d) Of PIcir-at-law, 18S5. 

(e) Resiiectiug Legacies and Shares 
of Residue, 1887. 

(f) Other Matters, 1895. 


"m Caeee of Landlord and Tenant- 
'.iiANBiOBb'' AND',TElf ANT. ;:;y; 
lutress hn — See DlSTKESS. 


Ill, Liabilities. 

a. Funeral Eicpennes^ 1344. 

h. Fj’eeutoreJi'ij) Fa'jjenece, 1347. 

e. For Pereonal Aete and Onu'seions, 1348, 

d. For the Aefe of Each- Othei\ 1355. 

e. jDeradarlt, 1362. 

/. Intered. 

1. Simple Interest, 1367. 

2. Compound Interest, 1371. 

3. Rate, 1374. 

(}, For Acte and JJefanlU of Agente, 1375. 

lY. Rights Peculiab to Executoes. 
a. Leg a eg to, 1379. 
h. lieekluCy Eight to, 1384. 

V. Ceeditoe Appointed Executor, 1402. 

YI. Debtor Appointed Executor, 1402. 


YIL Executor de son tort. 

a. Condltutlom of 140(5. 

b. Legal Position of, 1411, 

YIII. Married Woman Executrix 
Administratrix, 1415. 


IX. Infant Executor or Adaiinistbator, 
1417. 


X. 'Administration. ' .■ 

a. Assets, \ 

1. Legal or Equitable, 1418. 

2. Yliat forms Part of Estate, 1422. 

b. Order and Contribution. 

1. Generally, 1439. 

2. Charge or Trust for Payment of 

Debts, 1450. 

3. Exoneration of Personalty. 

(a") Apart from Statute, 1467. 

(b) Real Estates Charges Acts, 1 505. 
e. Debts, Liabilities and. Priorities. 

1. Rights of Creditors, 1516. 

2. Debts Generally, 

(a) Accrued before Death, 1517. 

(b) Accrued since Death, 1525. 

3. Joint and Several Debts, 1527. 

4. Specialty Debts, 1529. 

5. Debts and Liabilities in Res[>ect of 

Leaseholds, 1537. 

6. Calls on Shares, 1544. 

7. Crown Debts, 1551. 

8. Judgment Debts, 1552. 

d. I\[a rsh alii ng , 15(50. 

e. Carrying on the Trade of the Deceased, 


a . Executor. 


XI. Distribution. 

a. Aecording to lahat Law, 1582. 

b. By Statutes of Distribution, 1588. 

c. Bg Custom.^ of London and Yorli, 1593. 

XII. REimNDING. 

a. By Legatees, 

1. For Creditors, 1594. 

2. For Legatees or Next of Kin, 1600. 

3. Other Cases, 1608. 

4. Interest, 1604. 


1. Appointment. 

What amounts to Appointment.] — A})poirit- 
ment at the end of will of A. and P>., to receive 
and pay the contents before mentioned, makes 
them executors. Plehering v. Tower, Atnbl. 364 j 
1 Eden, 142. 

A testator gave bis pinperty to 0. and B, 
upon various trusts, and arnoTig others, upon 
trust for sale, and empowered C. and D. and 
the survivor of them, his heirs, executors, &o., 
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to Lnve reeeipts for the purchase-money, and 
coiiciiKied by appointing ins wife and C. and 
B. " trustees and executors ” of his will : — Hold, 
that this a} )pointment conferred on his wife only 
the general }>o\vcrs and duties of executrix, and 
'did not make her a trustee with 0. and D. undcr 
the specific trusts of the will. Sidehotkam v. 

11 Hare, 17i). 

A testator dii'ected his debts to be paid, and 
appointed executors in England, and other execu- 
tors in Italy, directing the English executors to 
transmit the residue to the Italian executors, 
and bequeathing such residue amongst classes 
of persons allcge<l to reside in Italy : — Held, that 
as to the sum to be ])aid over, being the residue, 
after payment of debts, the Italian executors 
must be regarde<l as simply trusteeSj and not as 
executors, holding the furnl charged with debts ; 
and that therefore impniries must be directed 
to ascertain the persons beneficially entitled. 
WeafJwrhif iSt, Giorgio, 2 Hare, 621 ; 12 L. J., 
€h. 412 ; *7 Jnr. 717, 

Alternative or Substitutional Appointment of 
Executors.] — If a man ad<ls in liis will, that if 
his executor should be attainted of felony or 
treason, another should stand in his room ; if 
the person be attainted in tlic testator s lifetime 
the substitution is good. Oirfo v. (Itrffi, Ridgw. 
210; 8 Atk. ISO ; Ambl. 28. 

Whei'cau app<n‘ntineut of an executor is made 
in a duly-executed will, and the testator, having 
expressed his intention of so donig, obliterates 
the original name and substitutes another, such 
obliteration and substitution being executed the 
court will direct the original name to be restored 
in the probate, if it is satisfied by evidence 
aliunde what tiie original name was, Harris, 
I/t goods of\ 1 Svv. i: ifr. 586; 20 L. J.j P. 70; 
2 L. T. 1 18 : 8 W. R. 868. S. Part\ In goods 
of, 20 L. J., r. 70 ; (> Our. (N.S.) 56. 

A testator a|;)pointed his sou sole executor, but 
in the event of his going abroad, or being and 
remaining abroad for upwards of two calendar 
months, then he appointed B. his executor. The 
.son, after the deatli of the testatoi*, went abroad, 
without taking probate, and there remained. 
The court granted }tr<ybate to B., but reserved 
power to the son to i)rove the will. Jjane, In 
goods of 88 L. J., P. 185. 

A. made a will, and a])pointed B., C., B. and ' 
B. executors : and in case of the death of B., 
F. to be executor in his place. B., C., B. and E. i 
proved the will ; B. ajid C. died. F. applied to i 
have a double probate granted to him ; B. and 
E. ap})roviug such grant ; — Plcld, that F. was 
entitled to the grant, and that the casualty was i 
not restricted to the death of B. in his lifetime. 
Johnson, In goods of, 1 Sw. A Tr. 17 ; 27 L. J., P. 9 ; 
6W. B. 275* 

B. made C, his executor and trustee, with 
poweivto appoint by deed or will other persons 
as co-tnisteos or succeeding trustees. B. died, C. 
did not take probate, but by will, referring to 
B.’s will, appointed E. and F. to be succeecling 
trustees in respect of B.’s will, after his (C.’s) 
death. F. proved C.’s will, and was called upon, 
as executor substituted according to the tenor, 
to take probate of B.’s will : — Held, that in the 
language of the two wills the distinction between 
trustee and executor was so nmrked that F. could 
not be called upon to take )u‘obate of B.’s will. 
Moss V. liardsmoll, 3 Sw. ^ Tr. 187 ; 29 L. J., P. 
147 ; 6 Jnr. (K.S.) 589 ; 2 L. T. 300 ; 8 W. R. 
503. 


An a])pointment of A. as execvdoi', and. ‘*in 
case of his absence on fonn'gn <luty,” of,, B. as 
executrix, is an a})puintmcnt of B. as substituted 
executrix in the event of A.’s absence from the 
country when the necessity for ]n’ovi7ig the will 
arises, Will and ])rol)ntc granted to B. in xV.’s 
absence, Langford, In goods of, 87 L. J.. P. 20 : 
L. R, 1 P. 458 V 17 L. 415. 

A will contained the following clause : “ I 
appoint J. J. my executor ; but sliould he decline 
or consider himself incapable of actiiig. then I 
a})point E, J. to be executor.'’ J. J. died in tlie 
lifetime of the executrix ; — lield, that her inten- 
tion was that E. J. should be executoi’ if J. J. 
could not or would not act, and that E. J., as 
substituted executor, was therefore entitled to 
probate. Lefts, In goods of 80 L. J., P. 167. 

A will contained this clause : “I appoint my 
wife sole executrix, and, in default of her, '[ 
appoint K. and F. to be executors” : — Held, 
that the substitution of executors was not con- 
fined to to the event of the wife’s dying without 
having taken probate, Imt that it al*so took effect 
where she })roved the will and died, without 
having fully administered Foster, In goods of, 
41 L. J.. P. .18 ; L, R,. 2 P. 804 ; 25 L. T. 768 ; 
20 W. R. 802. 

The tcstatilx, by her will, appointetl two per- 
sons to be her tuxecutors and trustees, conferred 
upon the surviving trustee or trustees power to 
appoint new trustees, and dii-ected that every 
trustee appointed under her will should, by foren 
of his or her a}>poiiitmciit to be such trustee, 
become and be a7i executor undei* her will. The 
jiersons named in the will reiioniiccd, and letters 
of administration with the will annexed were 
granted in 1852 to two i)ersons, who died respec- 
tively in 1855 and 1870, without having adminis- 
tcrecl the estate. In 1856 the C^ourt of Ghancei’y 
appointed as trustees of the will two other per- 
sons, one of whom died in ]8(>9. The survivor 
of these two trustees died in 1884. leaving a will 
by which he a[)pointed his wife Ids sole execu- 
trix, and she, in February, 1895. uiKler the Con- 
veyancing ami Law of Property Act, 1881, 
appointed two })ej’soTis to be trustees of the will 
of the testatrix. The court held tha,t these 
trustees became executors by force of t.he special 
clause in the said will, and grant eel ])ro})ate 
thereof to them. Sliatr, In goods of. 78 L. T. 
192.'-; ■ 

Falsa Demonstratio.] — A testator appointed 
as executrix of Ids will ‘‘my wife M. G.” : — 
Held, that this was no falsa dernonst ratio, though 
she was not wife of the testator, the })rctended 
marriage being void on tiio gi'ound of affinity. 
Gavsden, In goods of, 2 Sw. A Tr. 862 ; 81 L. d., 
P. 53 : 8 Jiir.' (N.S.)‘l80 ; 5 L. T. 767. 

Void for XTneertainty.]— A brother, by Ids will, 
left ail his property to his three sisters tlierciu 
named, or to sucli of them as wej’e alive at the 
time of his decease, aii<l appointe<l ‘'■eitlicj' one 
of my three sisters my sole executinx.” I’wo of 
the three sisters had* predeceased him, and on 
his death the surviving sister applied for a grant 
of pro]>ate of the will as executrix. Tlie court 
rejected the motion, lidding the appointment of 
“either of my three sisters” to be void for 
uncertainty. Blaehrell. In goods of, 46 L, J., 
P. 29 ; 2 P. B. 72 ; 8() L. T. 418 ; 25 W. R. 805. 

B., by will, left all his property to Ids thi’ce 
sons therein named, and appointed “A. as my 
executor, with any two of my sons.” A. provc<l 
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tlie will at the Cai>e of Good Hope aloue, and and Chaate Charter. The court oii oyid^ce of 
twoof the sons ashed for probate of an authentic the circumstances under which the tes at ^ 
copy, rosorviiig power to A. The court rejected wrote the will, and of the position oi the j ait es 
the motion; liolding the appointment of '‘any about him, and also ®n coi snleiation < 1 . 

two of mv sons” to lie void for uncertainty, contents of the wiU' itself, detoimnied th.rl the 


the motion; liolding the appointment ot '‘any aoout mm, ana ai«. uo e 
two of mr sons” to be void for uncertainty, contents of the will- itself, dotcrnin 
Ba,,UH.IuqmHUo-f.-2 Sw. A: Tr. Iil3 ; 31 L. J., latter was the person denoto by tlie "’ill f «' 
r IV) • H jiir. 540 • 7 L. T. 251. decreed probate to hmi. Charter 

a', ' ill his willf afteiv ortWiiig an aiTangcmeiit 43 L. J*, P. 73 ; L. 11. 7 H. L. 3()4. Afhrraing 
to be inacie to the satisfaction of his executors, 20 W. II. 212. ^ , -r , i Txr 

coritinueth "I aniioiiit J. 0\H.. and Gr. B., of the A testator nominated * 

W.” and there stopped Held, that these per- tor, but on affidavit that the ])er.son 
sons were not entitled to probate as executors, to name was John Gibbon W . the n 
Bonham. In qoods of. 8 Jur. (N,S.) oOG. probate to him. GasML In goo(U of , 


continued apiioint J. O’H. and G. B., of the A testator nominated Joseph . to If 

W.” and there stopped Held, that these per- tor, but on affidavit that the ])er.son he nitendod 

sons were not entitled to probate as executors, to name was John Gibbon ^ . the 

Bonham. In qooB of 8 Jur. (N,S.) oOG. probate to him. GashU In goods (f , U L . ,>78. 

The testator appointed as one ot hib exocutois 

Misdescription or ITncertainty— Admission of his brother-in-law’-, p^und OHvelly. had 
Evidence to Explain.] —A testator appointed as no brothcr-ni-law of that , 

one of ln.s executors Francis G'^ourtenay Thorpe, brother-in-law n^ied Edward | 

of Hampton,, gentleman. There, was living a that cyKlcnce o t m ^ 


one of ln.s executors Francis Courtenay Tliorpe, oimner-iu-iaw 

of Hami)ton, o-entlemaii. There was living a that evidence of the circimistances, habits and 
youth of twelve vears of age to whom the name position of the testatoFs family was adiniss^^^^^^ 
and ilescritition applieiL The court refused to to prove that Edward 0 Kell} 
admit evidence to shew that the testator intended person to whom the name and desci ipt ion m the 
the father of the youth, whose name was Francis will could be applied ; and such f 


Glrant, executor’ of his will, .fctis wite's nepnew iieciarauou« uu-untum '..v. 

■of tliat name had resided with him for many not be aduiitteil. lirohtll, In goods of, d h. 14., 
years, and managed bis business. There was also I.r. 21. . . • ■. + i 


living a nephew (a brother’s son) of the like 
name. Both claimed ])robate of the will : — Held, 


Testator, a congregational minister, appoint e.<l 
William McCormack, of GJanonbiiry,’’ an extuju- 
tiiarpainT eviden to shew the tor of his will. Tlicrc was no person answering 

relation and circumstances in whicli the rcspec- the description William McGHirmack, ot G<anom 
tive i)arties stood to the testator, and the sense in bury,” but there was a Thomas MeCormiudi, who 
which he habitually used the word ‘‘nephew” hail been for several years one o the <U‘a(‘ons 
when referring to his wife’s nephew. And the at the testator’s chapel, and he had h' son named 
evidence shewing that the wife’s nephew was the William Abraham McG.<trmack : ■ iic.ld, Hut- 

person meant, probate of the will was decreed to extrinsic evidence was admissible to shew wiio 
him accordingly. Grant y. Grant, m L. J., T. was intended by tlie testator to lie Ins cxemitor, 
17 ; L. li. 2 F. 8 ; 21 L. T. G45 : 18 W. K. 230. Brahe, In goods oj, 50 L. J., F. 48 ; (> 1 . D. 21*' ; 
8. F. and S. G7., 39 L. d., G. F'. 272; .L. IL 5 45 L. T. 191 ; 29 W. li. 744. 


C. r. 727 ; 22 L. T. 829 ; 18 W. R. 951. 

A testator appointed as his executrix “ Georgi- 
ana Geraldine de Beilin,’* but there was no 


Executrix of Property not named iu ’Will.] 

-A testator by his will, which did not dispose 


person answering to that description. .He loft of the residue of his personal estate, numinu.tc<l 
a grand-daughter named ‘‘Adelaide Gleraldine and aiipointed his daughter to be his exemdrix 
de Beilin,” and a grand-daughter (who was only for all property whatsoever and wheresoovei- not 
six months old at the date of the execution named in the will” : — Held, that she was not 
of the will) named ‘-Georgiana Gxeraldiiie Kate entitled to probate of the will. U'aheham, In 
de Beilin ” : — Held, that extrinsic evidence was goods of 41 .L. J., F. 4G ; Ij. li 2 F. 395 : 27 L. T. 
admissible to shew whom lie intended to desig- 214 ; 20 W. H. 685. 
nate by the description “ Georgiana Geraldine 

de Beilin ” ; and the evidence shewing that his By Porcign Court — Effect of.] — AVhere an 
grand-daughter, Adelaide Geraldine de .Beilin, executor is appointed by a foreign will, the 
was tbe jierson whom he meant, probate of the nature and extent of the office conferretl )>y 
will was decreed to her accordinglv. O'Beilly. the appointment are regulated by the law ot the 
In qoods of 43 L. J., F. 5: 29 "L. T. 54G ; 22 testator’s domicil, and not by English law, even 
TF. K. 224. as to pioperty situate in England. If, by Hie 

A testator by his will a] )])ointe( I several execu- law of the domicil, the executor, ship lasts only 

tors, oiieof whom was desc it bed as *‘ Ferceval , for a limited ])erio(], the court cannot-, a.fler tha.t 

of Brighton, Esq., the father.” d’hc testator was jiciiod has expired, grant probate to the executor, 
intimately acquainted with William Ferceval v. H/n/mvmq 2 Sw. tS: Tr. 24 ; 30 L. J., 

Boxall, of Brighton, who was commonly known .F. 25 ; G tlur. (N.S.) 12G)0 ; 3 .L. T. 301 ; 9 W. U. 
as Mr. Fer'ceval Boxall, and had a son named 74. 

Perceval Gi’ctwiek Boxall. It did, not appear The court will make a grant to a provisional 
that any person bearing the surname of Ferceval executor, ap}>ointed by the proper court, of the 
was known to the testator. The court held that domicil of the deceased, but it will limit it for 
extrinsic evidence was admissible to assist it in such time as the appointment by tin; court of 
ascertaining the person designated, and ordered domicil remains unrescinded and in fiu'ce. 
the name of William Ferceval Boxall to be 8te}<jia-iO(ihl,IngoodsofV)^m\i;f,¥^f)\h\). 
Included in the probate as one of- tlic executors. A imtural-born British subject died, diuniciled 
Be Bnsa-, In gotah of 40 L. J., F. G ; 2 F. D. (JG ; in Russia, having ac(|uircd large property, both 
3G L. T. 2G3 ;* 25 W. li. 352. real and personal, in that country ; he was alsf) 

A father api)oiuted as his executor his son })Ossessed of a considerable sum in English fuinls, 
.Forster GTiarter. He had no son of tbat name, He left a will mailc in Russia, whilst lie was 
blit two sons named William Forster Charter domioiloil there, in the .Russian la.nguag«'i nml 
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foi’iii, liussiED subjects executors, 

wliicii ^Yili was duly authetiticated in the 
llussiai! courts. It purported to dispose of all his 
rnovablc and iiiiiiiovable property ; there ^vere uo 
words distinctly excludiug any part of his property 
from Its o])Ci’ation,uor was there any allusion to, 
nor were there any w'ords distinctly describing 
the money in tlie English funds : — Hold, that 
the executors being clothed w'‘ith the authority 
of the com])etent court of the testator’s domicil 
were entitled to probate as regards the money in 
the English funds. v. 1 Bw. k Tr. 

118. And see .S' r., 10 H. L. Cas. 1, 

Persons who had o]>tained possession of mort- 
gage money, under colour of being personal 
rei)resentati?GS constituted by a joint will of 
husband and wife, and beneficially interested in 
part under that will, and with the assistance 
of an executors’ court of dealing in Bt. Croix, 
which appealed to have had, in fact, iiinlcr the 
circumstances of the case, no jurisdiction — 
Held, to be trustees of the money for tlic personal 
representatives of the hushand and wife, who 
claimed under theii' respective sole wills. Katurc 
and jurisdiction of executor’s court of dealing in 
Bt. Croix, ib'hv’ v. Hc/c/M/rA-/, 4 Mvl. C. 7(> ; 
8 L, J., Oh. 57; 2 Jur. 100(>. 

SW aLv) 'nn{h*r Wild, sub tit. IhiOiiATt: 
(To WHOM UKAXTED). 


2. Belation back of Title. 

Generally.] — ’Where an executor proves a wall 
probate has reference ixvck to the death of the 
testator, and w'hat was then in the hands of the 
executor is assets for the payment of the testa- 
tor’s (lelits. Imfle v. liirlumlii, 28 Peav. HGfi ; G 
Jur. (X.s.) 117 ; <S W. K. Gi)7. 

Action against, prior to Grant of Probate — 
Effect on Testator’s Estate.] — Until die person 
named as excciiitu' in the will of a deceased 
person has intermeddled wn'th tiie estate or lias 
actually obtained a grant of probate, he does not 
represent the testator’s estate, and a sei/aire and 
sale of i>art of the testator’s assets under an 
execution founded upon a jmlgment in a suit by 
a creiUtor of the deceasetl against such ]icrson 
is inoffectuHl to him I the" testator’s estate. 
3hham{tdu 3Miidn>.n. Jludjlav v, Piteheti^ G3 
L. ;r,, }\ C. 00 ; [1804] A. C. 4B7 ; G R. 510 ; 71 
L,T. 00-~P. C. 


8. Joint and Several Antliority. 

In General.] — One administrator cannot 
release a debt so as to bind his fellow ; othei*- 
wise as to an executor, for each entirely 
represents the testator. But one administrator 
may bar both by his release, if releasee is account- 
able to them ill their own right, and not as 
administrators, fludmn v. Hudmm, 1 Atk. 4G0, 
And see Jacoml v. Ilanwod, 2 A-^es. Ben. 2G7, 
post, 

Bignatiire of one trustee to a bankrupt’s 
certificate, without authority to act for the 
other, is not sufiicient. Becus, of executor wRo 
can do any act. By/Iw, Mv ptiTte, 19 Ves. 468 ; 
2 Bose, 224. 

The interest and authority of executors is 
joint, and cannot be divided into distinct 
pow'crs ; but they may be so appointed that 
their authority may commence or determine 
at different times. Oxuen v. 0%m% 1 Atk' 495. 


Chose in Action.]-— Assignment of cliose in. 
action, part of the assets, and judgnuint e.onlV'ssetl 
to a crcditni' by one excHUitor, not availabhi 
against Ihe dissmit of the oilicrs, on behalf 
of the general creditors, though perhaps Die 
c<.)urt would not interpose against the. particular 
creditor, if the property had adimlly passed,, 
or to deprive him of aipy legal advantage. 
Lepard v. 2 Ves. & !>. 51 ; 18 K. B. 18. 

Settling Accounts.]— One of seveinl executors 
may settle an account with a person necountai)le 
to the estate, and in the absence of fraud, the 
settlement will be binding on the others though 
dissenting. Smith v. diJrerett, 27 Beav. 44G ; 29- 
L. J., Ch. 28G ; 5 Jur. (n.s.) 1882 ; 7 W. K, GU5. 

Assigning Leaseholds.] — It is no objection fa 
title, that assignnicnt of term W'as executed by 
one executor only, thougli deed was prepared as 
an assignment ])y hvo, om* executor being 
competent to assign. Simjmoii v. {'rKffrridt/r, 
1 Madd. GOG ; 16 11. R. 27G. 

One of two executors eri’om'ousiy believing- 
tliat he was acting with tlie autlumity of the 
other, cont.racte<l to si’ll a leasehold liouse, pai‘t 
of the testa, tor's estate : — Held, that the pur- 
(diaser could not enforce a speeitie perfornmnee 
of the contract. Smmuhi/ v. Thonic. 7 I)e O. M. 
& (h 891) ; 1 Jur. (N.8.) 1058 ; 8 W. R. 605. 

Quaere, wiiother lie csould liave <lone so if the 
executor hail been under no misapprehen.sion, Ih. 

Mortgaging Leaseholds.]— Each exetmtor has. 
entire control over a testator’s personal estate; 
he may release, [)ay ()r ti’ansfer witliout the 
others : and so as to each administrator, though 
foianorly <juestioiied ; one executor ma.y retain 
in satisfaction of his own debt, if no fraiul. 
A surviving partner, therefore, being an execu- 
tor of the deceased partner, and having moilgaged 
leasehold propeii^y of tlie lattci- for bcUer securing 
of a debt due from the testatoi’ to himself, the 
mortgagees wmre entitled to satisfaction ; and 
creditors of the testator, under marriage articles, 
wiio had no specific lien, w'cre not allow'Ctl to 
pursue The premises thus assigned. Jtioomh v. 
JIamvood, 2 Ves. Sen. 265. 

One of two executors who has a beneficial 
interest in ])roperty may create a good equitalile 
mortgage of such interest liy depositing the title 
deeds relating thereto ami signing a memoran- 
dum of deposit, although he makes the deposit 
without the consent his co-executor. Shoffteld 
Union Banhinq (hnicramlJudinn.^ 

In re, 18 L. T.' 477. 

Borrowing Money— Advances to One Executor 
for Executorial Purposes. ] — Oi le of two execiitiirs, 
who was himself a residuary Jegati’C, entereil an 
account with a banker in his own name for 
executorial pinqioses, and the hanker, wn'th notice 
of the dispositions under the W'ill.mnde advances 
to the executor for i>aymcnts connected with 
the executorship, anil secitritics W'cre di.’posited 
for repayment of the advances. Tlio co«executor 
assented to the 'first advance, lait upon a second 
advance being made to the> acting executor upon 
other securities, he withdrew his assent, and 
objected to the banker being rejiaid out of the 
trust property, on the ground that the money had 
been placed to the separate aiscount of the acting 
executor. The advances w'cre duly applied to 
the purposes of the administration. Upon an 
action lieing brought by the banker for a lien 
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Upon- the second securities foi’ repayment of his 
advances : — .Held, that the ])ankcr was jiistiiietl 
in advancing' money to the acting executor for 
executorial purposes, and that the assent of the 
co-executca* in the first instance was a further 
justihcation for placing contidence in the acting 
executor and in making further advances to him. 
The repayment was tiierefore decreed with mort- 
gagee’s costs. Child V. Thorhnj, IG Oh, I). 151 ; 
2<) W. E. 417. 

Proving in Bankruptcy.] — Where the bank- 
rupt and another are executors of a creditor of 
the bankru|>t, the court will permit tlie other 
executor to prove the debt, even though a suit is 
pcufling in the Ecclesiastical Court, as to the 
executorship. Shah\shiift, E,v. pavU, 8 Bro. C. C. 
11 ) 8 . 

Admission — Oo-executor— Answer to Interro- 
gatories,] — Semble, one co- executor’s answer to 
interi'ogatories cannot be used as an admission 
against his co-executor. Prrjh v. AV///, G8 L, 

Ch. G47 : f 181)4] 8 Ch. 282 ; 7 E. 251) ; 70 L. T. 
761) ; 42 W. E. 498—0. A. 

Borgery — Eraudnlent Mortgage by One Execu- 
tor,] — A son, who was heii'-at-law to Ins father, 
and who was one of the executors ami trustees of 
his father’s will, though he had not pi’oved the 
will, a)i<l whose Christian names anti description 
were identical with those of his father, after his 
fatlier’s death, cxecutetl mortgages of freehold 
and ieaseliold propeity of the father and applied 
the mortgage money to his own pur[)oses. He 
handed over the title-deeds to the mortgagees. 
The transaction took place without the knt)w- 
ledge of his rnotlier and sister, who were co- 
trustees ami co-executi*ices with liim, and who 
had proved the will. Tlio will liad iiot been 
registered in the Middlesex registry, thciugli the 
pro])crty was situate in that county. The mort- 
gage deeds were registered. They purported to 
be executed by the absolute owiua' of tlie property, 
ami the solicitor who acted for both parties 
believed the son to be the absolute owner. The 
son tol<l liim nothing about the fafher’s will. 
The solicitor searchecl the Middlesex I'cgistry. 
The son took a beneficial interest under tlie trusts 
of the father’s will. After the son’s death the 
fraiul was discovered, and the .mother and sister, 
as trustees of the father’s will, brought an action 
against the mortgagees, claim uig a declaration 
tliat the mortgages were void against them, and 
clelivei'v up t)f the title-deeds. The other l)ene- 
fieiaries under the will were made defendants : — 
Held, that the son in executing the mortgage 
deeds was })ersonating his father : that Ihe deeds 
were forgei'ies and ])assed nothing to the mort- 
gagees, exce[)t the son's beneficial interest under 
tlie fatlier’s will ; and tliat the mortgagees could 
obtain no title by virtue of the Middlesex 
■ Eegistry Act. Cooj}e‘/% In rr, Coojjrr v. Fc.sy’v/, 

51 L. Ch. 862 : 26 Ch. D. 611 ; 47 L. T. 89: 
80 'W. E. 648—C. A. 

Per Lindley. L,J. : — The son could have been • 
conviete<I of forgery by reason of his executing 
the mortgage deeds, jh. 

Beceipt for Money due on Bond to Two 

Executors.] — A testator gave the residue of his ! 
estate to his two (executors u})on certain trusts. 
Part of his estate consisted of a bond given by the 
trustees of a mino]* who came of age witlu’n a vear , 


after the death of the testator, and the executors, 
then accepted his bond to them jointly, in the 
place of the boiul given by the trustees, d’en 
years aftenvards a part of the money was paid l.>y 
the oblige]’ to one of the obligees, who end>ezz]ed 
the money so paid, and gave a receipt ])urpoi‘ting 
to be signed by both tlie obligees, l)u1, in fact, 
signed by one only, the sigimture of Ihe otlicr 
being a forgei’y. In a suit i>y the other exetmtor 
and cestui que trust under Hie 'will against, the 
obligor : — PI eld, that, tliougli tlie obligoi* intended 
to have the receipt of both obligees, the I'cceipk 
of one was sufficient to discharge tlie obligor as 
the obligees were executors. Charltim v. Diirham. 

L. E. 4 Ch. 438 ; 20 L. T. 467 ; 17 W. K. 
995. Affirming 88 L. J., Ch. 188. 

Debtors to the estate of a testator will not, 
merely on account of the lapse of time, be held to 
have notice of the fact that all the debts are paid, 
and that the executors have hecomc trustees. 

ETegligeuce by One of Co-executors of Legal 
Mortgagee — Legal Title of Co-executors and 
Legatees, Effect on.]— The acts of one of several 
executors cannot bind their testator’s estate so as 
to preclude other ))ersoris interested in that estate 
from relying on their legal title, unless the legal 
ownei’ himself, or some predecessor of hi.s in title, 
has personally either been guilty of miscon- 
duct or confen'cd on the mortgagor an appni'cnt 
authority to deal with the moi’tgageh ’|)]’operty as 
if it were iminciimbei’od. Jn(f h<tm, In nr, Jnnrn 
V. ImjhnnK 62 L. J., Oh. 106 [1898] 1 C)]. 852 ; 

I 8 E. 126 ; 68 L. T. 152 ; 41 W. It, 285. 

Statute of Limitations.] — In an action by a 
payee of a promissory note for 860/,, against ilie 
surviving executors of ’VVilUam P., the imdun’, in 
order to take the case out of th(.‘ Statute of Limi- 
tations, he proved tbat he had Ijeen supplio<l by 
Joseph P.. the deceased executor, with mult and 
other ai'ticles ; and lie jmt in an account between 
them, signed ‘‘Settled, Joseph P.,” on one side of 
which the jjlaintilf wa,s chai-ged with various 
quantities of malt; and on the other side had 
credit for payments, tliere being, amongst others, 
the following item : — “ To one year s iiiteivst, 
15Z.” : — Held, that this settlement of accouni was 
evi<lonceof payment of tlie 15/. by .Jose])] i P., but 
not in his representative cluiractei'. bV*7m/c// v. 
Wniton, 12 M. A W. 510 ; 18 L. J., Plx. 122. * 

An acknowledgment of, or pi’omise to })ay, a, 
debt of a test.ator by one of sevei-al executors is 
sufficient to take the case out of the Statute of 
Limitations. TuUorh v. Dunn (Ey. A M. 1 HI) 
and Srh(drij v. Walton (12 M.A W. .516 : 18 L. J., 
Ex. 322) tlistingnished. Jlardonal/h In re, .Did 
y. AVvover, 66 L. J., Ch. 680; [1897] 2 Ch, 18] ; 
76 L. T. 718 ; 45 W. E. 628. And nd Lia ijij.ity 
FOR Acts of PUgh Otukr, PI], d., col. 1855, post. 


4. Survivorship, 

Tlie power of an executor is not det(‘rmifiotl 
by the death of one, but the whole survives <t> 
the other, and he may assent to the legacy. 
Flandeny, Clarh\ 8 Atk. 569 : 1 Ves. Sen. t). 

Executors divide a |«irt of tlua’i- testator's 
proiicrty, hut lodge a sum in the funds for 
securing the payment of an annuity : as to this 
they are joint tenants, and it shall sinwivc u})on 
the death of one to the other. Balny/n v. 
Joknmh, 8 Bro, C. C. 455, 
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Where lega.(;y was by order directed to be paid 
to A, B., and lie dies^ leaving executors, and one 
executor <bes, on application court will order 
legacy to be ])aid to surviving executors, without 
acquittance from executor of. deceased co-execu- 
tor. Mmdh v. Bainhndge^ G Madd. 107. 

5, Devolution of Of0.ee. 

luGreneral.] — A, appoints executors, who prove 
his will in the Prerogative Court ; B., the surviving 
executor, dies, having appointed 0. his executor, 
and 0, prov(3s B.'s will in the Consistory Court of 
Llandatf. C. is the personal representative of A. 
FoioUr v. lUc.li(n‘(l,f 5 Buss. 39. And see Jerne- 
qtni v. a Sim. 568 : and Joismume v. Ahhot. 

15 Bim. 127. 

An acting executor of a testator cannot renounce 
the executorship of other persons of whom his 
testator was executor. Bi’ooke v, Ihtijmvs^ L. B. 
6 Eq. 25, And see Bdrlter v. IluiltoH, 11 L. J., 
Ch. 372; G Jur. 549. 

Executors cannot, renounce the cxecutorsliq) 
of the estate of a person to whom their testator 
was executor. jBlaaotir^ In n\ Ir. B. 9 E(p 8G, 
Where, therefore, A. appointed B. and C. his 
executors, and B. obtained probate, C.’s rights 
being saved ; B, died, having appointed as his 
executors L). and E., who botli obtained probate ; 
C. afterwards renounced probate of A.’s will, and 
1). and E. disclaimed the executorship of it : — 
Held, that, notwithstanding the disclaimer of D. 
and E., they would be the executors of A. Ih. 

If A. gives legacies, and makes B. and C. 
executors, and B. makes C. and .1). his executors, 
and dies, and they ])os.sess themselves of the 
estate of A., they may be both charged in ecpiity, 
though a.t law the executorship survived to C., 
and IX is not privy, yet A.’s estate shall be liable 
in whatsoevei’ hands it niay be. Besolveik upon 
<letnurrer. SichoJmn v. Shrmu/n, 1 Ch. Ca. 57 ; 
2 Frecm. LSI. 

Probate essential.] — If an executor dies before 
probate of the will, his executor cannot ])rovc it, 
but administration cum testamento, kc,, must be 
granted to residuary legatee (if any), or to the 
next of kin. Dni/ v. Cluiffirld, 1 Verii. 2UU. 

-Action by Executor to prove Will—Beath 

before Probate.] ■ — A testatrix died, having 
ap}iuinted A. B. sole executor, who couiincncetl 
procet.*dings to prove her will in solemn form. 
After the tielivery of the statement of claim in 
the action, A. B. died, and his will was proved by 
an executor therein named: — Held, that the 
executor under the last-mentioned, will did not 
repi'csent the testatrix so as to entitle him to 
continue the proceedings commenced hy his 
estator. Wllcooltn v. Bovf/hfy, 29 L. B., Ir. 17. 

Foreign Probate.] — A. died in India. B., one 
of the executors, proved his will in India. B, 
dietl, and 0., his executor, prove<l his will in 
England. 0. is not the i>ersonal representative 
of A. Twyfond v. Trail. 7 Sim. .92, 

Married Women.] — B., a married woman, made 
a will merely executing a })ower given her by the 
mm-riage settlement, but she appoitited G, execu- 
trix generally. The Ecclesiastical Court granted 
probate of this will in the general form, B. was 
the sole executrix of her late husband A. The 
general probate of the will of B. will transmit to 
0. the representation of A. woThout administra- 
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tion de bonis non. Barr v. Carfrr, 2 Cox, 429 ; 
2 K, B. 98. 

The c.hain of exexaitorship is not continued by 
the ajjpointment of an executor by a married 
woman in a will made under a powin’. IDajhnt.^ 
In. goodn oJ\ 4 Bw. k TT-. 209, 

A husband appointed his wifi* and two other 
persons as executrix and executors. The wife 
re-married and dieil having, during her seeomi 
coverUire, made a will in accordance with her 
power of a[)pointment, and she a}>pointed her 
husband her sole executor. Tlie liusband took 
i outletters of administration, with the will annexed. 
Part of the estate of the original testator remained 
unadministered, the two other execuTors having 
predeceased the -wife. The court held that the 
grant of letters of administration to the second 
husband, with will of his wife aimexcd, did not 
continue the chain of representation to the 
original testator, and, with the consent of the 
second husband, granted administration of the 
imadniinistered effects of the testator to his 
daughter as one of he residuary legatees. AbvVZ- 
In good, S' of, f7 L. J., iX 4(> ; 2G W. R. 535, 

Default of Derivative Executor.] — Where J. C. 
was executor of B. C., and died, leaving unad- 
ruinistered a portion of B. O.’s assets, which came 
to C. W. as executor of J. C. : — Held, that the 
proper assets of J. C. were exonerated, and. not 
liable for the default of C. W. respecting B. C.’s 
assets. Oldham v. 1157Zo'«,v, 1 Ir. Eq. B. 59. 


1). Administratok. 

1. Appointment. 

Who entitled to Grant — 20 & 21 Viet. c. 77, 
s. 73.] — TTie court has no power umler this 
section to grant general administration to a 
person who, before the act, would only have 
been entitled to a grant of admijiistration during 
i the minority of an infant, that section not con- 
ferring power to substitute one kind of adminis- 
tration for another, l)Ut merely to substitute 
another person as ailministrator in the place of 
the pers(.»n who would by law be entitled to 
administi’atiou. Smith. 'In goods of. 27 L. J,, 
V. 105. 

The court will not make a grant of adminis- 
tration under this section to a, party entitled to 
a grant in anotlier character. Fairweafher, In 
good.H of, 2 Sw. k Tr. 588 ; G L. T. 788 ; 10 W. B. 
862. 

One of the next of kin of a deceased person 
having applied for letters of administration, he 
was opposed by others, and contentious proceed- 
ings ensued. Ultimately, all ])arties came to an. 
agreement to suspend the litigation, and t<.) 
consent to administration biung granted to an 
individual who had no interest iT» the ])roperty 
of the deceased: — Held, that the court could 
make such a grant under this section. Farrdl 
V. BronvihlU, 33 L. J., B, 185 : 10 Jar. (n.S.) 
593. 

, Administration will not, under this seeti<.)n, be 
granted to a person other than the one who hy 
law would be entitled to administration, though 
the latter ma^^ be resident abroad, if ho has 
received no notice of the application, unless the 
court is satistied bj^" other circamsta.nces, that it 
is necessary or convenient that the grant should 
be made. Cooke, In goods of, 1 Bw. Tr, 2G7 ; 
28 L. 3., B. 43. 

A mere general statement upon affidavit, tliat 
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afterwards retiirne<l to this country, but did not 
take possession of any property in Enjufland 
belonging to the intestate. A creditor of the 
intestate obtained letters of administration to 
him in England : — Held, that he couht iu)t fsue 
the intestate’s brother in equity in respect of the 
personal liability which he had so ijicurred, but 
j tliat his remedy to recover his debt was at law. 
[Meavidi X. Iiksth///,s‘ (^Lonl), 2 Kay k J. 72-f- ; 2 
' Jur, (N.s.) 1044 ; 1 W. li. 785. 

In 1850 the Prerogative Court granted admi- 
nistratiom de bonis non, with the will annexed, 
of a domiciled Portuguese, to Carniero, a sub- 
stituted executor in the will ; Carniero, in con- 
junction with the wido’w, being by the law of 
Portugal the legal representative. " Caimiero, in 
conformity with the Portuguese law, had since 
renounced his executorship, and Vianna had 
been, b.y the administrator of the district, noini- 
nated executor for aU legal purposes. The court 
refused to grant administration de bonis non 
to Vianna, on the ground that there was no 
authority for an executor who takes such a grant 
in an English court reiiouncing, so that there 
was still a legal jjersoiial representative of the 
deceased in this country. Vek/a, Iti qoiHh of. 3 
Sw. k Tr. 13 ; 32 L. J., P. 9 ; 7L. T. 344 ; i 1 W, KVB-I. 

A Sardinian, who had settled in Brazil, died 
intestate on his voyage from Bahia to CJerioa. 
He had wound u|) his affairs in Ihazil, and 
intended to resume his domicil of origin at Genoa, 
An agj'eement had been come to by the Braziliah 
and Italian governments, with respect to the 
administration of his property atid the guardian- 
shi|) oi: his children (some of whom were in 
Genoa and, others in 14razil), by wliieli the 
Brazilian govei-iiment gave up to the Italian 
governnient all claim to such ad in iiiist ration 
and guardianship. The court revoked a grant of 
adiniiiistiation which had been made" to the 
representative of the person entitled to it accord- 
ing to the .Brazilian law, and made a grant t o the 
pei'sori entitled to it according to "the Italian 
law. 3 Sw, A Tr. 13 : 8 L. T. 


the })reservation of the 


Grant, 


stock standing in the names of trustees, to a share 
of which the intestate was entitled. 2I.OI(tho)i 
y. Mfiwlhif/s;. 16 Sim. 429. 

Where the widow of an officer wlio died intes- 
tate in liulia, obtained letters of administration 
of her husband’s effects there, and remitted the 
procceils thereof in guverimient bills to her agent 
in England ; and a creditor of the intestate took 
out letters of administration of tlie intestate's 
effects in. this coiintiy, and bro 
against the widow’s agent for 
hands as part of such effects 
letters of administration in Indu 
those granted in tin 
action wouhl lie only 
as administratrix. 

35 : 24 li. R. 634. 

Where a defendant, acting uiuL 
attorney from the [ilaintiff, took t 
tion at Ben: ’ ■ ’ 


action 
in his 
at the 
d over 

countiT : and that the 
at tile suit of the widow 
Carrie v. Blreham. 1 I). ck li. 


power ' 

^ Diit administr 

^al to the estate of a (.leceased debt- 
by bond to the plaintiff, and received 
under the adininistraf 

not recover as aga ' ' ' , 

of a subsequent administration obtained byotln 
creditors in this country. 

2 Chit.yl29 ; 3 Bough 325. 

B. died in India, and hit 

by two of the executors. . , 

and a portion of the testator's assets was remitteil 
to him there by his co-executor, who shortly 
afterwards died. On a bill filed by his executoV 
in England for an account of the moneys so 
remitted ; — Held, that probate or administration 
ought to have been taken out in this country. 


moneys 
Held, that he coii'hl 
ainst the plaintiff, on the groiuul 

. h h,, „d.icr 

Farrlaqtoti y. Clarke. 


jdied intestate; and, after his death, the defen- 
dant purchased the grx'xjs from tlie agent of the 
intestate there, who sold them for tlie hoiudit of 
the interstate’s estate ; subse(iiiently to the sale, 
the plaintiff took out letters of administration 
to the intestate, and sued the defen<.lant foi* tlie 
price of the goods : — Held, that the acti(.ni was 
maintainable; that the title of adininist j'utor, 
though it does not exist until the grant of 
administration, relates to the time of tlie death 
of the intestate, so as to entitle the administrator 
to sue for goods sold and delivered ; and that, as 
the act of the agent was ratified by the }jlaiut!ff 
after he became administrahn*, it was no olqec- 
tion that the intended principal was unknown at 
the time to the person who intended to be the 
agent. Foster v. Bates, 12 IM. 6c W. 226; 1 
I). k L. 400 ; 13 L. J., Ex. 88 ; 7 dnr. 1093. And 
see Itoiv V. Ilorslet/, 8 East, 405, 408 ; and the 
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V. lludmu, (^as. t. Tail). 127, But see Jaeomh v. 

2 VcH, Hon. 2(58. 

A<lniiiusbratioTi granted to two: one dies, it 
survives to the other ; })ut if a letter of attorney 
is made to two, and one dies, the authority ceased 
Adnin v. Jhwhhntd^ 2 Veni. 514. And see 
v. ShafirHkm'y (Ow'/tfm), 2 1\ W. 121. 

' 4. Other Cases. 

Administrator de honis non — Position of.] — ' 
In an aetioii by an administrator de bonis non, i 
the ])romise may be laid to have been made to 
the first administrator. Hint v. Smith, 7 Term 
Eep. 182 ; 4 K. R. 415. 

Where a solicitor has acted professionally for 
a testator and for his executor or administrator, 
and pa})ers belonging to the estate have eome 
into his possession, and, after the death of the 
executor oi' administrator, an administrator de 
bonis non has been appointed, the administrator 
<le bonis non is not entitled to reclaim from the 
solicitors the papers in his possession without 
lirst paying the costs due to him, nut only in 
respect of work done for the testator, but 'also 
in respect of work done for tlio executor or ' 
adininistratur. RAhvfi, In re, 53 L. ,1., Oh. 305 ; 
50 h. T. 205 ; 32 W. ll.'477. 

There is a privity of estate between an executor 
or administrator and a subsequent administrator 
de bonis non, and the liabilities of the estate pass, 
with the ben efts of it, to the administrator de 
bonis non, Ih. And m- mfses ^undev Peo- 
CEEDINGS AT COMMON LAW— WHEN MAIN- 
TAINABLE, XIIL,</. I, COl. 1607, post 

Administrator durante minore setate — Position 
of.] — An administrator durante minore jctate is 
an ordinary administrator, and the limit to the 
administration is the mimirity of the person, but 
there is no other limit. Cope, la re, Cope v. (hpe, 
50 L. J., Ch. J3 ; 16 Ch. D. 40 ; 43 L. T. 566 ; 2ii 
W. E. 08. 

Joint Administrators — Several Authority.] — 
A release by one admiiiistmtor will bind his 
companion. ' Wilhtnd v. Fenn, 2 8clw. X. T. 767, 

IT. liIUHT>S, POWERS AND DUTIES. 
a. Renunciation and Disclaimer. 

By 20 (k 21 Yict. c. 77, s. 71), where tnu/ jjenon, 
after ihe eommeneement of the act, renounretf 
probate of the iclll of which he n appointed 
em‘ liter or one of the en-eenton, the rir/ht if nueh 
per mi in re.spert of the. exeeufonhlp niiall wholly 
eeaite ; and the rejirenentafion to the testator and 
the admhthtrafion of his effects shall and may, 
without further renvneiation, yo, devolve, and he 
eonemitted in I ihe manner as if such person had 
not been appointed cxeentor. 

And sec 21 & 22 Viet. c. 1)5, s. 16. 

Before 20 & 21 Viet. c. 77, s. 79.]— A formal 
renunciation or refusal of probate by an executor 
named in a will is absolutely binding and con- 
clusive on him, unless he afterwards comes in 
and retracts it. Venables v. Fast India Co 2 
Ex. 633 ; 18 L. J., Ex. 266 ; 12 Jui*. 8.55. 

Probate, Effect of,] — Where personal property 
is bequeathed to the executors as trustees, the 
probate of the will is an acceptance of the trusts. 
MnehUw V. Fuller, Jac. 198 ; 23 R. B. 29, ■ 


Wliere Ihe cxecuiur is also tmslce of the real 
estate, by acting as executor lui is liable in both 
characters. The taking probate is an aeee})tan(‘e 
of the wlioh.^ trust. y. Fntler, 2 Moil. 533. 

Wlierea person appointed an executor under a 
will prtives it, and deals witli the estate, he 
cannot be ])ermitted to say that he acts under a 
{lelegate<l ])ower from the other executors, or in 
any other eharaeter than as executor, ilraham 
V. Kehle, 2 Dow, 24 ; 14 R. R. 96. 

Probate to one of several exeeiitors, the right 
of the other being reserved, enures to tiie lieiietit 
of all ; and, u})on the death of the executor to 
whom probate has been granted, the other exe- 
cutor may acc(3pt the olhce : and upon doing so, 
fully re])rescuts his testator without further pro- 
bate. Cummins v. Cummins, 3 Jo. tk Lat. 64 ; 8 
Ir. Eq. R. 723. 

Since 20 21 Viet. c. 77, s. 79.] — x\n 

executor cauuot I’cnounee after he has tnkiai 
]>ro])ate. Veiifa, In i foods of, 3 Sw. & Tr. 13 ; 32 
L. J.. P. 1) ; 7 L. T. 644 : 1 1 W. R. 84. 

Acceptance of Office — Intermeddling,] — If 
an executin’ administer pari of the assets, he 
shall be charged with the retadpts, though ho 
renounced tiu3 executiU’ship and paid tlie money 
to the other executor wlio proved tlie will. Mead 
v. TrueUve, Arnbl. 417. 

Where one, appointed executor, intermetldled 
with the estate of the testator, and afterwards 
I’cnounced Held, that he was liable to be sued 
ill equity in the cliaraet(‘i‘ of executor, by the 
legatees uiuler the will, one of whom was also 
executi'ix. and had proved the will. Iloqcn v. 
Franh, 1 Y. k J. 409 ; 30 R. U. 813. 

A slight act of intermeddling with the assets 
by the surviving executor, wlio has not joined in 
proving the will, will amount to an acceptance 
of the otlice of executor, and will preclude him 
from afterwards refusing to act. Cummins v. 
Cummins, 3 J. k L. 64 : 8 Jr. E([. R. 723. 

An application by an executor before ])robate 
for payment of a debt, though unsuccessful, consti- 
tutes a siifhcient act of intermeddliug to [ireelude 
subsetpient renuueiation. Sterens, Jn re, Conhc, 
y. Sterens, 66 L. J., ('h. 155 ; [1897] 1 Ch. 422 ; 
76 L. T. 18 ; 45 W. R. 284. 

K.xeeiitor who has not proved, imt considoi’ed 
as acting hy assisting a co-oxecutor, who had 
proved., in writing letters to collect ilebts. Nor 
b^^ writing directly to a debtor of the testator, 
and requiring ]javmcnt. Orr v. F'cirton, 2 Cox, 
274 ; 2 R. R. 44. ^ 

Jdirce executors, A., P>. and C., wore ap])Ointe<l ; 
two, A. and P>., proved the will ; the third, 0., 
did not jU'ove, but administered part of the 
assets : A. and B. sold Ihe stock-in-trade to C. : 
— Held, that he having jiaid part of the purehase- 
moTiey into the hands of A., was answerable for 
his misaj)plication. and that although as mere 
1 piircliaser the ])ayment wouhl be a complete 
i discharge, he is liable as executor : having acted 
, in one itistance he cannot exclude a ]>iirtieular 
i part of his dealing with the assets, but is com- 
' pletely executor, notwithstanding Ins intentioix 
of not: iiitoi'fering generally, and his own trans- 
I action as purchaser is not an exception. KHbee 
j v. Sneyd, 2 Moll. 186. 

A. owed 0. a large sum of money upon two 
promissory notes. C. ajqiointed A. and B, exe- 
cutors of her will, who upon her death proceeded 
to obtain probate of the same. Before it was 
obtained, A. died ; having previously, however^ 
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investigated the laivatc pa[)ers of the testatrix, 
and obtained, in his character of execaitor, from 
B. hei‘ book of accounts ; — Held, that such acts 
were sufficient to shew tliat A. had accepte<l the 
office of executoi*, although he died befoi'e 
probate ; and that where a question arose in 
chambei‘s as to whethei’ he was. under such cir- 
cumstances, iialebted to the testatrix, the proper 
c<.airse is to adjourn it into court under the 2dth 
<')i-der, Ihtli October, 1852. ('larlie v. PliUlijhs, 
Jiaifllss V. PhUIqis, 2 R. 881. 

Intermeddling as Agent of Acting Exe- 
cutor.] — A person who was appointed executor 
an<l trustee, who did not prove, and received 
none of tlie property exce})t as agent to the exe- 
(aitur who proved, was hel<l nor to have accepted 
the trust, nor to be responsible for loss occasioned 
to the estate by improper investments. Lowry v. 
Fulton, h Sim. 115 ; 8 L. J.. Ch. 814 ; 8 Jin'. 454. 

A person named as executor and trustee under 
a will, did not formally renounce probate until 
after the <leath of the acting executrix, nor did 
he ever disclaim by <k‘ed the trust of the real 
estate ; but he purchased a. part <jf the real 
estate, and took the conveyance from the widow, 
wiio wns tenant for life, and heir, to wiiom the 
chtare must have descended upon the diselaiinei* 
of the trust. During the life of the acting exe- 
cutrix. how'ever, he interfered in tlie disposition 
of the testator's property, as tier fi'iend or agent : 
— Held, tliat he was not, under the circiim- 
stanees, chai'geable as executor or trustee. A 
deed of disclaimer is tlie best cvideiiee of tlie 
renunciation of a trust, but the conduct of the 
})arty (.lesiroiis of renouncing a ti’ust may amount ! 
to a discdainier. Stucof v. Eljth, 1 Mvl. k K. ' 
105 ; 2 L. J., Ch. 50. ‘ ■ ^ ^ , 

If one of tavo persons muned trustees and , 
exeeuto]‘S ilisclaims and renounces, and after- 
W'ards possesses himself of assets, as the agent of 
the other, wiio has acee[)tod the trust and provwl 
the will, he does not thereby become accountable 
as a, trustee and executor, and ought not to be 
made a party to a suit for the administration of 
the estate. Dorr v. Everard, 1 'Russ, tk M. 281 ; 
Taml. 87{b 

Intermeddling on behalf of Legatee.] — 

Executors, in order to be discharged, must either 
wiioll}’' renounce, or put the administration of 
the assets into the hands of a court of e'piitv. 
l)oj/lr V. Blalw, 2 Sell. & Lef. 281 ; i) R. R. 7(>. “ 

A., named executor in a will, acts on behalf of 
particular legatees, disclaiming an intention of ! 
interfering generally ; he afterwairds I'cnoiinces j 
formally, in favour of B., wdio w\as named a 
trustee in the same will, wiio thereupon obtains 
<admiiustratiou cum testamento aniiexo. B. pos- 
sesses himself of the assets, and afterw^ards dies 
insolvent. A. is liable as executor, notwith- 
standing his renunciation, and is answ'crable for 
the acts of B., it a,p[}cariiig that he had a control 
over the assets, and B. being considered us having 
obtained possession thereof by his means. Ib. 

lutermeddimg as Agent of Testator.] — 

The agent of the testator who was named b}" him 
a trustee iiud executor, and did not prove the 
will, but did not disclaim : — Held, rcs})onsible as 
trustee, and could not })rotect himself as agent 
only. Montgomery v. Johrimn, 11 Ir. Eq. £."^470. 

Power — ^Rigbt to exercise — Executor 

Eenouncing.] — One devises that his executors 
.should sell his lantl, and leaves two executors, 


one whereof dies, and the other renounces, and 
administration was granted to A., who bi’ings a 
bill against the heir, to compel a sale ; whether 
the renouncing executor in wdiom the povver of 
sale collateral to the executorship was vested, 
ought not to be made a party, EV/fevs* v. Compton, 
2 V, ^Y. 808. And see P'^ord v. Ituwion, 1 doll. 
C. G. 408 ; Keates v. Burton, 14 Vcs. 484 ; i) R. R. 
315, 

, A power in a settlement to a party, his execu- 
tors, &c., to appoint new trustees, may, oh the 
remiiiciation of one executor, be exercised by 
the remaining acting ones. Graiirille {Earl') v. 
M:XrAh, 7 Hare, 156 ; 18 L. J., Ch. 164 ; 18 
Jur. 252. 

A testator by his will, after appointing three 
executors, bequeathed the residue of his per- 
sonalty to such chai'itable institutions as Ids 
executors therein named might select, in such 
proportions as they might approve of. Oiie 
executor renounced : — Held, that the renouncing 
executor could not take part in selecting the 
charities aiul distributing the residue among 
tliem : — Held also, on the context, that the 
powmr could be exercised by the other two 
executors. Malnwarlng, In re, Crawford v. 
Foruhaw, 60 L. J., Gh.'688 ; [181H] 2 Ch. 261 ; 
65 L. 4.\ 82 ; 80 W. R. 484-— 0. A. 

A disclaimer executed by an executor, wdio 
with two other executors had a power of sale 
of copyhold property, but, without joining with 
them 'in a sale, reciting that he had, from the 
testator’s decease, decliueil to act, ami had nevua.' 
acted, in the e.xecutorship, or the trusts of the 
wall, is a refusal ab initio, there being nothing 
to impeacli the bona li<les of the transaotioiu 
Peppercorn v. Wagm,((n, 5 l)e G. (k B. 280 ; 21 
L. J., Oh. 827 ; 16 Jur. 794. 

By Executor of Executor.] — An executor of 
an executor who has acce[)ted the executorship 
of the latter testatoi', cannot renounce the 
executorship of the former. Broolic JIa gmess^ 
L. R. 6 K(p 25, 

E.xecutors cannot renounce the executorship 
<if the estate of a person to wffiom tlieir testato]' 
was executor. BeLacour, In good a of, Ir. R. 9 
j Eq. 86. ■■ 

I Where, therefore, A. ap})oiiitecl B. and 0. his 
! executors, and B, obtaineil probate, C.’s rights 
j being saved ; B, died, having appointed as his 
! executors D. and E., who both obtained probate ; 
i C. afterwards renounced probate of A.’s will, 
j and D. and E. disclaimed the executorship of it : 

I — .Held, that, notwdthstandiiig the disclaimer of 
j D. and E., they would be the executors of A. Ih, 

i Presumption of, by Lapse of Time.] — After 
' the lapse of sixty years, and in the absence of 
any evidence to the contrary, the court — having 
power to draw inferences of fact — presutned 1ha.t 
I executors who had renounced had also disclaimed 
; an estate in a chattel real hccpieathed to them. 
MKcnna v. Eager, Ir. U. 9 C. Ij, 79. 


1). POSSESSIOK AND DISPOSITION OP THE BODY. 

There is no property in a dead body, but the 
executors have a right to tlie possession of the 
body, and their duty is to bury it., althougli 
there is a direction in the will that some other 
jierson should cause the body to be burnt. IF/7- 
Uamn v. WillUms, 51 L. J., Ch. 885 ; 20 Ch. 1). 
659 ; 46 L. T. 275 ; 80 W. R. 488 ; 15 Oox, 0. G 
89 ; 46 J. P. 726. 
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(\ Acts done before Probate or Letters 
OF Administration. 

Creneraliy.] — The right of an executor to the 
estate of his" testator Is derived from the will, 
and he is in possession in point of law from the 
time of the death, although before pinbafce is 
grunted. HmHh- v. M'dlea^ 1 Term Kep. 480. 

But the })robate is the only evidence which is 
admissible to prove sixcli right. Bav v. Ketho'- 
seal, 4 Term Rep. 258. 

Before Probate — What Valid.] — An executor, 
before probate, may so far act as to get in and 
receive his testator’s estate, or release debts, or 
even bring actions for them. Wills v. Rich, 

2 .iAtli. 28*>., 

The interest of an executor arises, not from 
the probate but the will ; ithcrefoi'e, he may 
release a debt, oj‘ assign a term before probate. 
IRfdson V. Iladso/i, 1 Atk. 401. 

Where an insolvent executor is getting in the ' 
assets before probate, the court will restrain him, 
and direct the money to be paid into the bank. 
Smith v. Ayltwiil, 8 Atk. oOO. 

iVn assignment of a trusl term by executrix, 
who <lied before probate :—lIe]<l, to bt‘. estsib- 
lished by subseijueiit probate. Rrasier v. 
Mudsen, 8 Sim. 07 ; T) L. J., Gh. 200. 

Instituting Proceedings.] — Where an 

executor before probate hies a bill, and after- 
wards proves the will, such subsetpiont prolxate 
makes the Ixill a. good one. ffumphreys y. 
ITvmphreys, H P. AV. 351. 

Executor may issue eommission before ])ro* 
bate. Paddif, Ex parte, 3 Madd. 241 ; Buck. 235. 

An executor ea'iniot bring a bill of in1er[)leader 
till after probate; for till probate he does not 
stand in the place of the testator, and has not 
made himself a debtor. Mitchell v. Smart, 

3 Atk. 007. 

If an executrix sues in that characier, she 
must prodiK'c probate, ithough she could make 
out her title as legatee of a lease for yeai’s. 
Glecson v. Ccolte, 1 Hog, 204. 

Exceutur cannot bring a bill without shewing 
thereby that he has proved the will in the 
Hpiritual (V.uirt ; if he does, this is good cause of 
demiiiTci’. But it is enough to allege he lias 
duly proved the will without saying in what 
court. Humphreys v. Inyledon, 1 P. W. 752. 
Ami see farther. Proceedings By or Against, 
XIII. a. 1, col. 1(;07, post, h. 1, col. 1020, post. 

Before Letters of Administration — ^What 
valid.] — The distribution of an intestate’s estate' 
amongst the next of kin before administration 
granted is not an act for the benetit of the 
estate, so that a person who subseipiently takes 
out administration will be entitled to recover 
the property, although it was distributed with 
his assent. Morqan v. 77tomas, 8 Ex. 302 ; 22 
L. J., Ex. 152 ; 17 Jur. 283. 

Instituting Proceedings.] — Though 

administration is not taken out till after the 
filing of the hill, yet if granted before a cause 
comes to a hearing in equity, it is sufficient ; 
otherwise at law, because there the defendant 
may crave oyer of the letters of adminisbration. 
Eell V. Latwidf/e, 2 Atk, 120. . 

An objection was taken to a bill by a husband 
for a legacy due to his late wife, that adminis- 
tration had not been taken out till after bill 
filed ; the objection was overi'uled, partly 


because the administration had relation to the 
time of the death ; parti}’- because, before taking 
out administration, the husband had an equit- 
able interest. Moses v. Leri, 3 Y. A C. 359. 

A husband cannot sue for a wife’s clioses in 
action till lie bus administered. Oroscenor v. 
Lane, 2 Atk. ISO. 

. And see further, Proceedings By or Against, 
XII 1. a. i, col. ir>07, post, h, 1, col. ir>20, post. 

Other Matters.] — Payments made by an 

administrator de son tort, pending a suit foi* an 
account of an intestate's estate, to a person who 
took out administration after the institution of 
the .suit, and was thereupon made aco-defend.aiit, 
■will not be allowed. La}/ field v. La}/ field, 7 Sim. 
172 ; 4 L. J., Ch. 2. 

d. Collection and Management of 
Estate. 

By the Land Transfer Act, 1897, s. I (1) : 
U'here real estafe is rested in any person icithout 
a ritjhi in any of her person to take hy s}/rriror- 
shi]), 'it shall, on his death, nohoithstandiny any 
testfimenta ry disposition, de voice to and heeome 
rested in his persifnal representatives or rep re- 
sentaf ire from time to lime as if it icere a chattel 
rea I }'esti ny i n th e. ni or him. 

S{.*ct. 2 (2). Adi enactments and rules of laio 
relatiny to the ejfeef of prohate or letters of 
administration as respects chattels real, and 
as respects the draVimj icith chattels real hefore 
prohate or administration, and as respects the 
payment of cost s of admi nisi ration and other 
matters in relation to the administration, of per- 
sonal estate, and the pincers, riyhts, duties and- 
liahilities of personal reprosentatives in respect 
of personal estate, shall itpphj to real estate so 
far as the same are applieahle, as if that real 
estate irere a chattel real restiny in them or him, 
sai'C that if shall not he la}(fnl for some or one 
only of sevend Joint j/ersomd representatives, 
fcithout the authority of the court, to sell or 
transfer real estate. 

1. Inventory and Accounts. 

Duty as to.] — One of the first duties of an 
executor is to be {'.onstantly ready with his 
accounts; and n(?gle(d. in this is a ground for 
charging him witli interest, Peavse v. (rreen, 

I J. eSc AV. 135: 20 U. R. 2r),s. 

It is the bounden <Iuty of an e.xecutor to keep 
clear and distinct accounts of the propeidy whic’h 
he is bound to administer. If, therefore, he 
ciiooses to mix the account with those of his own 
trading cotujcitis, he cannot lhcre])y jirotect him- 
self from producing tlu.' original hooks in which 
any part of tliose accounts may he iusertc'ci. 
Freeman v. Fair lie, 3 Aler. It); 17 R. R. 7. 

An executor, dealing with money in his hands, 
is bound to ear-mark it, but if he (‘a.nnot. answer 
as to the state of it, the e.ouii has no p<jwei' to 
act as ii])Ou an admission. Ih. 

A legatee has a clear right, to have a satisfac- 
tory explanation t>f the stat<i of the testator’s 
assets, and an inspection of th(‘ a(*counts, but he 
; is not entitled to a copy thereof at. the expense 
of the estate. Off ley v. Gdh}/, 8 Bo.av. (>02 ; 14 
L. J., Ch. 177. ' ' . 

Attachment for not filing.]-“An adminis- 
trator, who is in prison under an "attachment for 
not filing his inventory and accounts, will not 
be discharged upon filing a Bufficieiit inventory 
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and account except upon ]iayment of costs, pays a third party by order of the testator’s 
Manhman Broal{h\ 11 W. II. 541). executor, and obtains the executoi'’s receipt, 

without notice that the payment is wrongfully 

o A -.L made, obtains thereby a complete discharge. //?. 

2. Authority to receive Money. 

Payment to Executors - Disoliarge by,]-| 3. (jetting in and Realising Estate. 

Motion that secinaties be delivered to the -in 

executor to receive the inonev granted. Jonea Expenses.]— It is the duty of cxeeiif ors to get 

V. eTiwc.s*. Bro. 0. C. 80. " * in property specihcally bequeathed at the expen sc- 

A fund was vested in’ trustees for A. for life, general estate. Perry v. MeMoworoft, 

remainder for B. for life, remainder for such i^eav. 204. 

pati! Arrears of Rent, ]-Tha difficulty of collecting 
out of the fund after B.’s death, and named B. arroa^ of rent does not excuse 
her executor. B. proved the mil, and the them without some evidence that m 

trustees then haudeil over the whole fund to B.. 1 tecoverod. 

who spent it, and died insolvent. On a bill by 1-^ It- Ch. E. 1.17. 

the kgatees against the original trustees:— Held, ReaUsatiou of Estate— Tenant for life and 


• V i ™ executors, amt autno- be realised, v. JimnhuU. 24 Benv. (;2:(. 

riseri by them to receive certain assets, remitting ' 

the amount to the executors in tlie course of Tenant for Life and Eemamderman — ^Trust; 

their duty as agents, ami aftei'wards, the assets for Sale,] — Heal estate being devised in trust tO' 
wlien received being applied in payment of tlie sell at such times or time after testator’s death as. 
amount of such remittances, arc not responsible should seem most advisalilc, cither togetlicr or in 
in respect of a mi.sapplication by the executors, se})arate })arcels, by auction or private c^ontraet. 
they not being privy to any intention of such the trustees to stand possessed of the produce of 
misa[)pJ.ication, Aeane y. 4 Madd. 582 ; such .sale, and the rents and profits accniing in 

20 E. R. 800. tlie meantime upon the trusts of tlie devise ; — 

m T? 4 . Ti . 1 . Held, that the cestuis que trustent were entitled 

also If receive their respective portions of at^cruing 

fnv Debtor.] 1 ajv ment by a debtor, ^^c., from the end of the year after t estator's 

t . discharging his debt a^ath. Xoel v. ./Av/fc//, 7 Price, 2-12 ; Daniell, 

to an estate, to Ins own agent, who happens to ojt • ^0 R R OOO ' ^ 

be, but not to the debtor’s knowledge, one of the » " • • • 

executors of the estate, is not sufficient to dis- Reasonable Discretion.] — An execiitor’.s. 

charge the debtor. J/Hler v. 50 L. J., discretion is not that of an absolute owner : it is 

Ch. hi ; 55 L. T. .583 ; 85 W. R. 122. limited by the duty of bringing the assets into a 

, , proper state of investment within a reasonable 

Paymeutto Third Party by Order of Executor.] time: the onus is upon him to shew that he has- 
~A partner in a mercantile firm by liis will acted bona fide and has exercised a ri'asonahle 
dii’ccted that the residue of his property should fliscretion. Whei'c the testator’s assets were- 
be divided into four shares, and that one sliare subject to trusts in favour of unborn iicrsons 
should be mvested by his executors, and the and consisted in part of shares wifli nidimited 
dividends paid to J. F. for life: and that after liability, and the executors delayed c,onver.sion 
his decease the jirincipal should be divided after the same was demanded by tho.st' lienc- 
among his chiklren surviving him erpinlly, and licially interested :—?h4d, that they were liable, 
he appointed J. f C. and P. (a member of the for the value of the shai’es ascertaiiic.d at a 
hrm) ins trustees and executors. C. alone proved reasonable date from the death of the testator 
the will, .rhe testator s share of the profits of which in this case was fixed at six montlis! 

the firm was ascertained, and 0. called on P., TruldhiqhY. iJe r/7/yVo'.s‘, 50 L. J., P 0 107* 12' 

the pnncqial member of the firm, to ])ay l,O0OZ. App. Cas. 624; 57 L. T. 885— P. C. 
or the trust fund. _ P. wrote to C. that, pursinmt It is not the duty of executors to turn the- 

to ins d should be lodged in bank; whole estate into money ; their tlutv is toliinii- 

lodged a che(|ue date it, that is, reduce ‘it into possession, cleared 
T i ’ bank to the credit of of debts and outgoings, ami so left free for enioy- 

. c . fe wire (who was under the impression that menb by the heirs, and to hold any trust fnml, 

It was paid to her on aecount of money due to separate fi-om their own. lien} ua field v. Ba,rfer- 
her by 0.), and P. obtained a receipt from C. in (12 App. Cas. 167) approved. JYk 

7, n Messrs. The testatoi', at his death, had cargoes of cot Ion 

. 1. .y fx).^the suni of 1,0^ account of the which he had purchased on siiecuhitinii, and his 

ate A A 4. (the testator) sai(l sum having been executors, in the exorcise of due care ami dis- 
™ b M Chough at one time they might have sold 

? 00 1 / “p * > n "'-v raiuest. the whole of the cotton in a niictiiaUjig marlcet, 

I- I b t-> ot the late A. J. F.- at a small profit) kept it mitil it fell iu i.rioo 

oi! ll'., ; .f t' r notioe ot any trust tor the ami loss to the assets wa.s thereby sustained :— 
H, k ri ! ^ 'o'^Hd'l'ca- Hold, that the oxeeutor.s had not hoon guili y „i' 

‘ 'lefanlt. Blount v. O'Voiimr, 17 L.'e, 

mg), that the payment of the J,00()Z. was a good Ir. 020 

fosn^sShlffil ill*' -i7 conteined a clause, that the tostaior’s 

V Fmv-ei fTr A t™steei .should be at Uberty to sell all his ships, 

V. ^67 nn, 11 .L. R., Ir. ;>b— C. A. houses, and other property, and, invest the saim^ 

A person indebted to a testator’s estate who as they should think most desirable, but not iii 
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British fuiuls: his trustees to be free from all 
linbiUty, in investing the rnoiie}’’ received for the 
-sale of any of his pi'operty. The testator had 
iiiiUvjiy and foreign stock, which the trustees 
hit I not sell ami \vhich afterwards fell in value, 
causing a large loss to the assets : — Held, that 
they were not guilty of wilful default. Ih. 

A testator liequeathed his personal estate to 
his execut<irs upon trust to divide it equally 
nniong foui‘ persons, all of whom were of age. 

A considerable ]>a]'t of the estate consistcrl of 
tliree foreign railway bonds of very uncertain 
value. At the time of his death they were worth 
.about 1501 each, but their value was declining 
rapitllv. and at the end of a twelvemonth they 
were worth about 54 each. One of tlie legatees 
during the year repeatedly pressed the executors 
to sell, but^lie oclicrs did not join in doing so, 
and the c.xecntors thought it best to wait for the 
chance of a rise. Ultimately, tifteeu months after 
the death, they soUI two of the bonds for 54f. eacli. 
The thir<l, which remained nnsold, had fallen far 
below tlnit value Held, that, as tlie execaitors 
liatl acted in the honest exendse of their <Iis- 
cretion as to the time of selling ])roperty of a 
very uncertain and speculative character, (liey 
ought not to be made personally responsible for 
the loss arising from their not having sold within 
the twelvemonth. v. Kent, 40 L. d., 

Uh. 41)7; 5 Cdi. D. 51)8 ; 37 L. T. 41) ; 25 \Vl \L 
.522— G. A. 

An executor, who allowed part of the testatoi'’s 
-assets to reniniii investe<l in .Mexican bonds for 
a year and eleven months after the testator’s 
'death, and eventually sold the bonds at a lower 
])rice tlian might have been obtained by a sale at 
an earlier period, but who appeared, to biivejieti;<l 
Throughout with diligence and good faith, was 
liehl under the circumstances, not to be liable 
for the. lo.ss consequent on his nut. liaving sold 
them sooner. IJn.vton. v. Huivton, 1 M.yine 
'G. 8U. 

Whore exeeutoi's have neglected to rc^alisc assets 
wliich are outstanding upon an iini.)ro}>er invest- 
ment. there is no tixed peri<)d at wliich the loss 
is to be calculated : it depends on. the particidar 
nature of the property, and the evidence affect- 
ing it. lluifheH V. Enqmin, 22 Beav. 181. 

.Losi'^es occurred by the non-sa.le of Grystal 
?ahK‘.e shares, which w’cre at a pi-cmium at a 
testator's <leath, but subsequently fell to a dis- 
count. The executors were charged by the 
certificate with the value at the eiul 'of two 
mouths, but the court varied the certillcate t(.) 
twelve, months. Ih, 

But executoi’s were allowed to retain for a 
limited pci’iod shares of a banking com.{)any, as 
great benefit to the testator’s estate might be 
■derived if retained until a certain date. Ilird, 
U re, 11 L. T. 533 ; 13 W. J:l. 225. 

Where Executors differ,] — Adito’enceof 

'Opinion between two executors, as to the pro- 
priety of converting the assets at a particular 
period, followed by a demand made by one of 
them oil the other, to concur in eiffiocting an 
immediate conversion, docs not deprive the latter I 
■ of the right to exercise his own discretion, or| 
render him liable for the loss that may arise 
from the delay consequent on his declining to 
-complv with the demand. BuMon v. Buxton^ 
1 Myl. & C. 80. 

Birectiou to Convert with all Convenient 
-Speed, or at Prescribed Time.] — Executors, who 


were directed by the will to call in tlie testa, tor’s 
peivsonal estate'with all convenient speed con- 
tinued his tratle for some, years a.fter liis death, 
and ultimately a (‘.onsideralle loss was susttiiiie'd. 
But the court refused to charge them witli the 
loss, as they had acti^d bona fide, and aecording 
to the best of their jiulgment. (utrreti v. Kohle, 

(> Sim. 504- ; 3 L. <1.. Gb. 150, 

Where a testator ] prescribes a tinu; for real Lsi rig; 
his share in a trading concern in which lie is a 
partner, and Iris legal personal representative 
extends that time to the surviving }>artners, 
who have notice of the trusts, the transa.ction 
is not so entirely vitiated as to make tlie sui’- 
viving }>artners aceountaVilc for the subset pient 
profits. Chamhem v. Jloicell, 11 Beav. (J : 12 
Jill*. 905. 

Executors were ordered to sell canal shares 
before the 14-tli July, 1883. They did not scH 
them until 183(), and a great loss occurred : — 
Mehl, that they were ]iersonally lialJc for the 
loss. JJa import v. Stnjford, 14 Bea,v. 319. 

A testator (uititled to sliares in a company 
with unlimited lia,bility, directed his executors 
to con. vert his e>1at(‘ with all eonvenie.nt speed, 
r., one of the tlirc'c (‘xecutors. (iied a ytnr and 
five weeks after tlie testator. Tlie shares were 
not converted, and alxput fifteen yea, rs afterwards 
the company was wound up, and the surviving 
executors being placed tm the list of contriiai- 
tories paid a large sum out of the estate for calls. 
A bill was filed against tlie surviving executors,, 
and the executors of 11, to make tliein liable for 
the loss. P.’s executors did not answer, imr did 
they in evidence give any reason why conversion 
liaci not taken place witliin twelve mouths from 
tlie testator’s < loath ; — Held, that B.'s estate was 
.Ua,ble for all loss <,)censione<l to tlic testator’s 
estate, by the omission to sell the sliares wiiliiii 
twelve uiontlis ; and tliai as .P.’s executoi-s had 
not suggested by answer or evidence an^’' reason 
foi' the delay, no imiuiry could be directed I on 
the subject. (/niifJji/rn v, ('larlt.son^ 37 L. J., 
Gh. net); L. K. 3 Ch. (>05; 18 L. T. 494; IG 
W. 11. 710. 

A testator devise<l and bequcaibwl liis residu- 
ary estate to four trustees, whom lie also appointed 
his executors, upon trust to sell the same immedi- 
ately after his tloath, or so soon theri'after as the 
trustees might see fit so to do. The testator was, 
at the time of his death, entitled to shares in an 
unliinited company then in high repute. The 
executors did not convert the shares as directed 
by the. will, and about two years after the 
testator’s death the company suspended payment, 
the result being a heavy loss to the estate. 
U}>on a bill by some of the cestuis (lue tinistcnt 
against the cxecutoi's to remler them personally 
liable for the loss : — Held, that they ought to 
have converted the shares within twelve months 
after the testator’s death, and that they wtan 
liable for the loss occasioned by their omission 
to do so, Senlthorpo. v. Tipper, 41 .L. J.. Gh. 
2(>6 ; L. K. 13 E(]. 232 ; 2(1 J., T. Ill) ; 2U W. 11. 
27(1 

.No distinction was made in the case of one of 
the executors who did not prcfve the will a, nd 
dl(l not attain twenty-one until more than a year 
after the testators death. Ih, 

Honey on Personal Security,] — Executors 
ought not, without great reason, to permit 
money to remain u})on personal security longer 
than is absolutely necessary. Powell v. IkanUi 
5 Ves. 844. 
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Executors iiuder the circumstances charged W. afterwards obtained further advances from 
with a l(jss by neglecting to call in money lent the mortgagees of the property, but no money 
by tne testator upon bond. Id. 889. was paid to the executors. On the 81st January, 

An^ cxGcntoi' having }»ossessG([ a pu’omissory 1880, their solicitor again pressed for payment 
note tor 400/., part of^ the assets of the testator, and on the 10th February W. Hied a liquRhitioii 
retained the note in his possession without taking petition. He alleged that cnrlier pi'cssiire wonld 
uny proceeflings ro recover the a-iuount or the only have resulteti in his petition being iminedi- 
intcicht for seven years ; an<l at the end of seven ately Hied : — Held, that the executors were not 
Tears, when tlie sole residuary legatee came of liable for the loss of the money due from W. 

age. the executor tlelivcreil the nore to the Otven.% In re, Jone^ y. Owem, 47 L. T, 01 

resitluary legatee. Tiie residuary legatee, ten G. A. 
years afterwards, filed the bill against his execu- 
tor, charging him with breaches of trust in the . ^ , 

administi-ation of the estate. The court under or Mortgaging Estate, 

such ciroiiiustuuccs refused to cliargo the oxecu- (a) Alkmtim of OhattcU. 


tor ^vith die amount of The promissory note, or 
direct an inquiry whetlicr any loss had resulted 
to The estate by reason of" the executor not 


i. Sales. 


vv icasuii 0.1 me executor iioc ~ 

having taken proceedings to enforce tlie payment „ Eower of Disposition.]— In many respects, and 
■of tlie amount due on tlie note. Ab# v. Eant. 5 niany purposes, third persons may consider 
JiaiT. 84s ' executors absolute owners : nower of 


Hare. 848. 

Ill such a case the executor would not be 


executors absolute owners ; power of disposition 
is generally incident ^ to an execiitoiv Hill v. 


xii auuu M uusc ine executor would not dc v;. t^.v^u-utur. siui, v. 

chargeable, unless it should be found that the HiG ; 6 R. K. 105. 

amount of the note could have been recovered Executors ^ may make a valiil assignment of 
•iluring tJie seven years between the deatli of tlui testator’s projierty in .respect of tliei.r own. 

testator and the time when plaint itf attained his where they apjdy tlie consideraf ion. of 

majority ; and if it were found that the amount own purfioses, if no fraud in the other 

conld have been recovered during that time, J'easonable groiiml of suspiicn’oti in the 

.still the executor would not b(.r chargeable traiisanction. Tanner v. Irw, 2 Ves. sen. 4<)<>, 
unless it sliouLl be found that it could not have , \\'hale v. Bootli.^ 4 Term Rep. 025, n. ; 

been recovered durimr tlie trMi -^R. R.4b8, n. 


been recovered during the ten 3 'ears which 
•elaptsed after the note had been delivered to the 
plaintiff. Ih. 
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Luu liULe xuuL ueeii dcnverea to tlie i.. » 

plaintiff. Ih. Peudeas.]— A leasehold interest was sohl M 

Executor bound to call in money out upon of abond debt.of the ^ 

personal security : theiufure to pay into coui-t ^^*‘^tator. A bill in epuity had been iiJed hy a M 

money due from himself. Ma/letoii y. Alnf/.don creditor against the executor, to which ‘ he 9 

‘S Yes. 46G, ' ' appeared. In mi a.ction to recover the diqtosit M 

Executors held [.lerson ally liable in respect of evidence was given, Hiat according to the rules M 

the loss to the testator’s estate of a sum out- an executor so cireniustanced coiilil not. B 

standing on })ersonal security, although the a valid sale of part of the assets Held, H 

security was that of the bond of the testator’s executor has tlie })Owcr of sale at a, ny M 

.-solicitor, and the money had been invested in before a, decree in the suit. A'cemv v. Bar- B 

that security by the testator some years before ^ 1 Jai'- 177. p 

ihis death, and by his will he dii-ected that his Held, secondly, tJiat tlie siipixised rule was 
trustees should get in his oiitstmidiiig personal cf practice merely, and therefore the H 

■estate “as soon as conveniently niinht be” evidence was inadmissible. Th. || 

after his decease. Ballork v. Mimlln/, 1 Ooll by a creditor of a deceased testator || 

.0. 0. 18(.). tpi* tlie adriiinistmtion of the estate niuier the » 

It is the duty of the executor to get in all <^^i‘cction of the court, does not of itself cuntroi S 

•debts outstanding on mere personal security, not- the executor’s right to dispose of the B 

withsiaiidiiig the testator had long been satisfied I'^’^pcrty and make a good title. Ih. w 

with such security. Gardner y. Gardner. A Jur. courts of com iiion law take judicial notice 

this principle of equity, and evidence to shew ffJ 

Executors authorised to lend upon personal ^ contrary imictice is not admissible. Ih. pf; 

security, not justified in leaviiie: outstaridins' aj • . 

•debts on such security. Bcann y^ Fllqht I luv t i, — After a » 

. 818 . ' ■ .P^^^S'i‘^cnt4^iHheadministrationof personal estate W 

Tart of a testator’s assets consisted of a 11 

promissory note. The executor, though reiniested i the residuary 

by the parties interested so to do, neglected to . ^ whom had full notice of the ,ffi 
, get it in, ainl about tivo years ufterwanls it was purcliaser for ® 

Josr by the iiisulveney of the ilclUor Held A nA? f S 

that the executor was personally liable Ganra h •‘-''^-^cts of fe 

■V. Bond. G Beav. 48G.' >S', G., nom Vb-rmy / </™d :-Held, that the assignment was « 

Bond, .12 L. J., Ch. 484. ^ effe^ual to vest a good title in the purchaser, 

A testator died in March, 1878. Mb then owed jl<hnmistration proceedings. ™ 

.him money on promissory notes. Shortly ^ v. I/ohan, [lSi)6] 1 h, R. 401. 

for.]-As 

estate (which according to valuation‘\vns sutfi chameVer of clotlied with the 
cient to leave a suriffus, after navment of m n of Hit tv vopresentative by the grant 

,gupd(lebts,moretlLioiiou reiirescVtf t 
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adiuiiiistrutiou, this will bhid tlio assets even 
tliuLigii pi'oeeci lings are instituted to recall the 
grant of a<hninistratiori. Hmitlmicli v. Jlayden^ 
23 h. ll., Ir. 475. 

Sale of Leaseholds— Specijac Devise.]— One 
possessed of a term devises to A., makes 'B. Ids 
exeeiitoi', and leaves some debts : so ii; the 
execLitoj’ sells the term, the purchaser shall hold 
it against rhe devisee ; sccus, if sold at an under 
value, or if the purchaser knew there were no 
debtsj or that llie debts were or could be paid 
without breaking in upon the specihe legacy. 
Uiver V. Corhet, 2 P. W. 148. 

Executor or administrator, where there are 
debts, may sell the testator’s term speciiically 
devised ; and even in suspicious cirrumstaiicesof 
fraud, after long possession by the purchaser, or 
the person under whom he takes, the court will 
not I’clieve. Audnw v. Wrtr/lef/, 4 Bro. C. C. 
m. p . . , ■ ' ■ 

By an assignment, by one of several exccniors, 
of a leasebold estate, the property of the testat rix, 
which had lieen bequeathed to that executor a, bso- 
lutely for his benetit, reciting tlnii the assignor 
an<l another execui.or laid i)]‘ovcil ttie will (tad. 
not stating the fact that a third executor liad 
also sii]>sequently })roved), and inciting that, the 
executors had assented to the lioqucst to the 
assignor, it was witnessed, that the assignor in 
his several capacities of executor and assignee of 
the testal ri.x, ia consideration of the sum therein 
mentioned, sold and assigned the pinmises to tlic 
purchaser. The assignor, in his (hara.ctcr of 
executor, was at the time of the assignment 
indebted to the estate of the testatrix in a sum 
greater than the vrdue of the property assigned. 
On a bill hy tlie co-excciitors, on behalt' <.)t; the 
estate ot: the testatrix to set. aside the. assignment 
and recover the title-deeds, it was held, Miat the i 
assignment by tlie executor to the pui’cluiscr was 
effectual, ancl that, whether there had or had not 
been an assent to the bequest by the other 
executors, the court would not disturb tiic sale. 
Cole V. Milc.'i, 10 Hare, 17i}. 

Powers of Administrator durante minore 

setate.] — An administrator durante minore intate 
has for the time all the powers of an ordinary 
adininisti’at or, including a power to sell the estate 
if it is nccessiiry in due course of administration, 
although not necessary for ],)ayment of debts. 
Thompwn. and JiAVilliamd' Contract^ In re, 
[18%] Hr. Ik 850— C. A. 

A vendor of leasehold property deduced title 
as administrator durante minore setate. It did 
not appear that the sale was necessary for jiay- 
ment of debts. Upon an objection by the pur- 
chaser : — Held, that the vendors had not under 
the circumstances power to sell. IloUimm v. 
Sards, In rc, 8 L. Ii., Ir. 429. 

An administrator durante minore mtate had 
mortgaged his intestate’s share in a general 
residue, and had eventually sold the equity of 
redemption to the mortgagees. It was alleged 
by the statement of claim of the infant next of 
kin, who bad impeached the above transactions, 
that the mortgages and the sale were to their 
prejudice, and that the ailministrator had received 
and applied the consideration-moneys for his own 
purposes, but it was not alleged that the sale was 
made for any other purpose than payment of 
debts, and on the facts stated it was obvious that 
there were debts. The mortgagees demurred : — 
Held, that the mortgages and, sale wto good. 


Cope, In re, (*oj)e v, (\)pc\ 50 L. d., Uli. 18: IG 
Cb. 0. 49 ; i8 L. T. 5G(> ; 2£l W. U, 9S. 

Title of Administrator with Will an- 
nexed.] — A. testafur bequeatlicil liis Icaselahls to 
executors a,n<l t rust ces upon t.rust. for his noplunvs 
and iiic(‘CK, witlj apowci’orsale. All tlu“ trustees 
who survived liini rmioimced probaJe, a,nd refusctl 
to accc]»t the umisIs. Adminisi ra,tioii with Die 
will aum?xed was graiited to anolher [ua-son wlio 
paid all the ilebis and assentcil to the bequests. 
By the decree in a suit for the administration of 
the testator's estate, a sale of the leaseholds was. 
ordered : — Ifehl, that' the adnii'nistrator alone, 
without the beneticiaries, could make a title tO' 
the leaseholds, and had the same power to sell 
them as if lie had been a trustee of the will. 
^V■ljman y. Carter, 40 L. J,, C4i. 559 ; jj. 11. 12 Eq. 
809. 

Sale of Leaseholds hy Administrator 

under Grant subsequently Eevoked.J — A grant of 
letters of a,tlminist ration obtaJneil by suppressing: 
a will contJiining no a.ppoiiit meiit of executors is 
not vm'd ab initio, and accordingly a, sale of Ictise- 
holds by an administratrix who liad obtained a. 
grant of administration under such c.irmunstances 
to a ])urclia.ser who was ignorant of the vSii])])rcs- 
sion of tlui will, was iq)lield by the coui’t, although 
file grant wa,s revoked after the sale. Jh)Pall v. 
Jiorall, 58 i.. d., ( hi. H8S : 27 dh. I).22() ; 51 L. T. 
771 ; 82 W. IL S9G. 

Sale many Years after Death of Testator.] 

— A testato)’ wlio died in 1S17, possesscil of «:ortain 
leaseholds lielil fur a. term of years, by his will 
ili reeled his delits h» In; paid ; and the residue of 
his property he iKuptcaihed, after paymeniof his 
debts, to itis e.xcciitors in trust for j>ttyment of 
certain annuitit*s. There was no specific bequest 
of the term of yea.]*s. I’he executors after a. 
lapse of tliiriy-sevcn yt‘ars put up tlie leasehold 
lu’cinises for sale by auction. ]!?lo necessity for 
tlie sale was discloseJl on the abstract of title, nor 
was it alleged that a,uy debts of the testator 
remained unsatisfied. Thti pui'chaser objected 
that the abstract did not disclose how the 
vendors, after such a lapse of time, still retained 
the i)ower to sell : — Held, thai. a good title to sell. 
had not been shewn by the executors. Mohj- 
•ncamr and White, In re, 15 L. It., ir. 888 — C. A. 

A testator left all his ])roperty to W. ih and 
M. li. upon trust, in the first place, to pay his. 
debts, and subject thereto in trust for lii.s wife 
and children in Cfiual shares, and apiiointed his 
trustees and M. B. executors. The testator died 
in April, 18(58, and in October, 1885, M. Ik, who- 
had alone proved the w-ill, put up for sale, as 
executrix, a jjortiou of the assets, c< insisting of 
a house in Dulilin, held for a term of years. 
One of the conditions of sale provided that, t.hc 
purclniscr should not recpiire any of the legatees 
to be parties to the conveyance. G., having}>ur- 
chased the premises, objected to the til le, upon 
the ground tliat a good title coiihl not Ikj rruide 
without the concurrence of the legatees of the 
leasehold and W. B, : — Held, that tb,e period 
which had cla.[)scd since the testator’s death did 
not create a presumption of the executrix’s, 
assent, and that she had authority to sell. Byan 
and Cx.imn.ag\ In re, 17 L. li., Ir. 42. 

I’he mle intimated in lamimrmj- Willanme 
and Landau, In re (20 Ch. I). 465), that where, 
an executor is selling real estate, after twenty 
years have elapsed from the testator’s decease, a 
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presumption ariso,s_ that the debts liave been paid, trator of” the original owner, executed a transfer 
ami the purchiiser is therefore }uit upon iri{]iiiry, of the share, which was passed by the company : — > 
d<.»Gs not in gmieral apply to the case of an Held, that the sale was valid and binding in 
execuiiorsdhngleaseholdsot Ins testator. W/tMlci* equity. Olarli v. Soiitk Metropolitan Gan Co., 

i'i'’ h 64G-~C. Affirming 54 L. X, Oh. 259 

Ch. D. obi ; O/ L. T. Y / ; Bo Vs .ll. 662 ; 51 J. P. 33 W. II lOO, 

S20. 

_ A testator bequeathed leaseholds to his execu- Forged Transfer by one Executor,!— 

nax upon trust to pay an annuity, and bequeathed One of two executors, at various periods, some 
im iCtoiduaiy estate to the executrix. Shortly of which were more than six vears before the 
bei ore twenty years had elapsed from the testa- commencement of the action," forged his co- 
tors decease the executrix contracted to sell the executor’s signature to transfers of stock, which 
ieaseholdsat a p ’ace to he ascertained by a named were duly registered. He applied the proceeds 
porsrai bhortly after the twenty years had of the transfers to his own purposes, but 
ela.psed the piacc was ascertaine<l. It was not continued to pay the amounts of the dividends 
shewn that there were debts of the testator to the persons entitled. The other executor on 
remaining unsatisfied, nor did It appear that the discovery of the fraud, informed the railW 
executrix had been in possession of the lease- company that the transfers were invalitl and 
holds as legatee:— Held that the imrchascr was demanded that the stock should be registered in 
not entitled to rerjuire the concuri’cnce of tlie the names of herself and anotlier wlio had been 
aiiBUitant in the assignment of the leaseholds, appointed trustees of the will. The railway 

com].)any declined to accede to this recpiest, and 

Presumption that Executor sold in Dis- ^ 

charge of his Duties as Execntor.]-Tho rule kul tl bstok 'tm l n f 

do«m by Jessel, M.R., in T,aur>L.n/-WiUuHm, executors cm^ ot the co- 

a,ul In re (20 Ch. D. that where an ?urnam^ bo t .‘ 0 ^ ? 1 r f '•og'^tered m 

executor is selling real estate, after twenty vears Li?. 2 \ ^ transfers were not 

have elapsed from the testator’s decease, a pre- fnnooeut ° h i *7^ stock, and that the 

sumption arises tliat the debts have been paid, interest the 

and the purchaser is therefore put upon inquiry f rlXL t c! o®'' ''®'' 

is not applicable to the case of an executor seih f ' 

mg leaseliolds. WJiUtlnr, In re. (35 Ch. D. .561) sm b .il; tit 

fnllnnwl r O’’o> Ob Ch. 1). 4ob oh L. T. 5-19: 36 W. E. 


vent the executor from selling out or transferring 
stock into his own name. J'kinli of England v. 
Pai'nons. 5 Yes. 665. 

Demurrer allowed to a hill by the Bank of 
England for an injunction against the action 
of an executor, claiming a transfer of stock. 
Considering the stock as specifically bequeathed 
(which was doubtful) to trustees in lionie, upon 
special trusts, if the executor cannot maintain 
the action upon the nature of the bequest, or as 
having assented, ^ the injunction is unnecessary ; 
if lie can, upon his title to the stock, to bo applied 
as the other property, there is no equity. 
Banli of England v. Lvnn, 15 Yes. 509. 

Where stock is S])ecifically bequeathed, the 
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It is 110 objection to title, that assignment of 
term was executed by one executor onlj^ though 
deed was ])re[)ared as an assignment by two, one 
executor being competent to assign. Shnjfffou 
V. (fuiiondge. 1 Jiladd, G09 ; 16 R. ii. 27G. 

A coutvae.t for the sale of a leasehold house to 
tire plaintiff by two executors was signed by one 
of them for himself and his co-executor. The 
signing executor supposed himself to have the 
authority <>f Ids co-executor for the sale, but, in 
fact, the co-executor had not given any sufficient 
authority, and refused to ratify the contract : — 
Held, tliat even if specific performance could be 
decreed of a contract for sale made by one of 
several executors alone, as to which the court 
gave no opinion, still it inust be refused in this 
case, as the signing executor never intended to 
contract alone. Stweahtf v. Thorne,, 7 DcG. M. & 
0. aO;) ; 1 Jiir. (N.S.) 1058 ; a W. 11. G05. 

A testatrix having <lirected that a lease sliouhl 
be sold, and the money divided among live 
persons, the administrator alleging that, he had 
become entitled to it by an aiTungenieiit wilh 
the legatees, assignetl it over foi* valuable cou- 
sideraf ion Held, that at his doalh it remained 
assets uuadininistered, and that the ])iii'ehaser 
must be directed to eouvey it irt the lulministra,- 
trixde bonis non, though the persons beneheially 
interested were not all parties to the suit. V//>- 
hidge v. liontwrighf, 1 Russ, 511), 

The transfc7% by an exeeutoi-, of the ti*ado of 
his testator, and of the |)remises cyri which it was 
carried on (which were of small value) to a thii’d 
part}’^, who afterwards continued the tiude for 
his own beiietit : — Held, niulcr the eireiimstances, 
not to 1)0 ne(*essa.rlly a breach <if trust. JdorHoeJi 
V. Onrdner,, 1 Hare, 51)4: 11 L. J., Oh. 318: 
G Jur. 71)5. 

On a bill ]jy a cestui (pie trust against trustees 
arul (executors to mahe them liahlc for loss alleged 
to have been sustained by the sale of the tes- 
tator’s business and stock-in-trade against the 
will of the plaintitf, to one person instead of 
another, who, he alleged, would have made a 
higher oifer, the coiu't held that the trustt'cs 
having acted with due deliberation, aiul in the 
honest exercise of their <lisci'etion, were not 
liable, and gave them their costs of the suit. 
Selhg V. 4 Giff, 800; 0 Jnr. (IS'.S.) 432. 

Affirmed 1) Jiu’. (N.S.) 425 ; 8 L. T. 372 ; 11 W. R. 
GOG— L.JJ. 

It is a mat ter of indifference whether an cxe- 
cutoi’ or trustee observes the order of sale enjoined 
in the will or 7iot, provided that no depreciation 
takes pkxcc in the property whose sale is thus 
irregularly [)Ostponed. Olliver v. King^ 1 Jur. 
(N.S.) 1066. 

Where the inability of an administi’ator to 
purchase an estate with his own money is I’clied 
upon im a g7’ouiid for following tliat estate as 
part of the intestate’s assets, such inability must 
be shewn hy evidence of facts from which the 
strongest conclusion can be chawn, and not 
merely or pidncipally by evidence of the opinions 
of witnesses, tliough such witnesses may have 
been well acquainted wdth the affiiirs of tlic 
party, and their testimony may be cxuu'ohoratcd 
by circumstances of suspicion. WiWns v, 
Stevem, 1 Y. & 0. C. 0. 431 ; 6 Jur. 253. 

Demurrer by one of sevei'al defendants allowed 
for want of equity, the bill alleging nothing 
against him, except that a fictitious sale had 
been made to him of part of ■ a testator’s 
estate. Manfiall v. Otllia7*d,^ 12 Jur. (N.e.) 
483. 


Fiduciary Relation of Executors and 

Administrators to Beneficiaries.]— In wiling or 
subletting the h'.asehoj<lsof a. tcslatoi* (tr inlrslat(*,, 
an. executor or a(hniiiistra,lor stands to thy bmic- 
ficiai'ic^s, or next of kin, in (he same rdai inn as a. 
trustee to his cestui (pic trusl. 'riuuvibiv, for an 
cxeciii-.or or adiniiiistjutor to giuni an muicrlcaso 
with the option of purchase, to bc'. (.‘xereJsed by 
the sub-lessees at a- fuliu'c time, a.t a. price now 
fixed, is ultra vires, a,iul a biMxich of trust, Sucli 
a transaction cannot be su]>})orlcd as against the 
beiieficiai-ics or next of kin, liowcvm’ udvan- 
tageons the transaction may have been to their 
estate. Oeeanie Sienm Narigntwn (\). v. Suiher- 
Urni, 50 L. J., Ch. 30.s ; 16 C!ii. D. 236 ; 43 
L. T. 743; 20 W. R. 118. 

if a legatee agrees to sell to tlie executor of 
the will his k'gacy for an n7i7nii{y, the bui’den 
will lie on the ex(icutor to shew llmt there was 
710 luifairiH^ss in the t7*a7isai‘tion. (rvny v. Warner,, 
litel, In re, 42 L. J., G4i. 556 ; L. R. 16 Eq. 
577 ; 28 L. T. 835 ; 21 W. R. SOS.^ 

The j)urchas(^ hy an executor of his co-execu- 
tor’s legacy in considiM'iP ion of a, life annuity, set 
aside* (tn the ground of insulllcii'nc.y of price, Ib, 
Sale by a,dmiuistrat rix of the tc'slator’s pro- 
[)crty to liei- own son, under an o}.»{,.in. co.ntract 
auid for U7i(lervahu*, set iiside. The. mere fact 
of this agreemt'nt Ix'ing made with tlie son of 
the administratrix would hava*. b(’eu sufficient 
to vitiate the sale, ii'resjiect ive of the inqiro- 
viden<.*.e of the contract, which imposi.'d no con- 
ditions on the intending purchascu*, and of tlm 
midei'valm*. John v, Jonen, 34 L. 1'. 576, 

A testator gave all ids real and pcirsomil pi*o- 
perty, including a. hnsiness, to his (‘X(*cu1ors on 
trust to sell n,nd p.ay the inc.oim^ to his wife for 
life, and id'ter Iici’ dea,tli to ilui plaint itf, but with 
full discii’ction to his lixecntoi's to postimne the 
Srde of his est;it(,>. And he diri'cted that 7i7itil 
the side the Tiet income should be applied in the 
same way as the inconu* (»f tlie proceeds of the 
sale was to be applied. Shortly after the death 
of the te.stator one of the (xxccuto'i's ])urchased 
the business at a. vu lua t ion H eld, by Bacon, 
V.-G., that the sale must bo set aside, and that 
the executor must at*count for the ])rojl(s made 
since the sale without salary, ]>ut w’-ith just 
i allowances; and that the amomit of the piytits 
.must be ti'cated as capita.1, and that the widow 
' was Old}" enlitl(.‘d to the income of it, Xorring- 
ton,, In re, Jh'lndleg v. Partridge, 13 Gh. D. 654 ; 
28 W. R. 711 ; 44 J. P. 474— G* A. 

On an apjieal the case was compromised, mid 
the purchase was confirmed; hut the court 
expressed an opinion that if the sale had beim 
set aside the widow would have been entitled to 
the pi'otits as iucoiuc. Ib, 

R. was a member of a tii'm of three part7iers, 
and also the surviving member of unotln'r tinu of 
two pai’tTiers, wliichwas the soleoi* chi<4’ ci’i'ditur 
of the ti7’st il7*ni. B.'s ext‘Cuto7' purchased the 
estate of the first firm for his osvn benefit, with 
the result that nothing was hfi't fo7* lb’s widow 
and universal lega.tee : — Held, in a. suit, by the 
widow agai7ist tlie executor, that such sah* was 
voidable; and that a decree be made for a 
general administrnt/ujii of lb's estate, declaring 
that the sale be. set aside with ceilain spc.cinl 
directions. Traria v. Milne (9 Hare, 156) 
approved. Peni n, field v. Bander, 56 E. J., .lb C. 
13 ; 12 App. Oas.*l67 ; 56 L. T. 127— P. C. 

A., Ib and C. were executoi-s a,nd R. and 0. 
trustees of a testator who had jiropcrty in 
Jamaica. A. proved the will in Jamaica, rind 


EXECUTOE AND ADMINISTEATOE— PoiL^ers, d-c. 


B. aiEl ('!. ill Eiiglaiul. Before tlie estate was 
wound up and accounts settlc<l, A. purchased 
fj’om B. and C. a business carried on by the 
testatoiMu. Jamaica Heltl, that the sale "to A., 
being of itself a paid of the process of realising 
the estate, could not be justified as a sale to an 
executor who had assented to a bequest, and 
must be set aside at the instance of tlie beneti- 
ciaries. //urrey, Jti re, ILinunj v. Limhcrt, 
51 L. T. 44U. 

A sale, is not to be avoided merely because, 
when entere<l u[)on, the purchaser has*tlie poiver 
to become trustee of the property iiurchased, as 
for instance by proving the will wdiich relates 
thcj'cto, tliougli in point of fact he never does 
btE^ome such. Huch a purchaser is under no 
disability, and in order to avoid such sale it 
must be shewn that he in fact used his power in 
such a way as to rendei* it inequitable that the 
sale should be upheld. Clarlt v. Clarli, r)2 L. J., ^ 
P. C. (il) ; V App. Gas. 738 ; 51 L. T. 750— P. 0. 

An executor, purchasing assets belonging to 
the estate of bis testator, with the assent of the 
parties then interested, will not, after a length 
of time, lie answerable for the j^i’ofit he has 
made : but lie will when ho has purchased with 
a fraudulent intention. Whatton v. Toone, 5 
Madd, 51. 

An executor purchased a share of the rcsitluc, 
and in an administration suit he was ordered to 
])ay the assets into court, minus the amount of 
the purchased share. Afterwards, in anothci* 
suit, tlie purchase was set aside : — Plold, that the 
executor was not entitled, on setting aside the 
transaction, to a decree for repayiiient of the 
consideration money, but that it must he paid 
into court in the administration suit, Sninlleif 
V. T'hr/c//, 28 Beav. 858. 


^ Breaeii of Trust— Kotice,] — A will con- 

tained a direction that no part of the testator’s 
pi‘0|>erty should be sold or disposed of cxccqit the 
interest in a certain house, for ten years oidy, if 
thought advisable on the part of the executors, and 
he betpieathcd the proiicrty to his son, wlio was a 
minor. The executors sold the wiioie interest 
in the house to A., who had notice of some 
rptriciion on the executors’ power to sell. 
Thei’C were no debts : — Held, in a suit to 
ini[)each the sale, that the sale being a bi’cach 
of trust, the pui'cliascr was bound’ to ])rove 
thn,t the sale was at the full value. 

V. 15 Ir. Ch. It. 251. 

Whei'e a terra is devised away by will, a 
purchaser of and fjom the executor is not bound 
to see whether it was necessary to sell the term 
for ])ayment of the debts. Lnnnlcu v. O.vfopd 
(A’/'///), AmbL 797. 

A inij-eliaser of leasehold premises fj'om an 
executor need not (in general) see to the apjdi- 
cation of the purchase-money, nor need there ]>e 
any rech al in such an assignment of the purpose 
for^ which it is sold : but if, ou the face of the 
assigmmmt, ir a])pcars to have been made in 
satisfacrion of the pi-ivate debt of the executor, 
such a, sale is fraudulent against the persons 
interested in the ]>remisos under the will, and 
the ('ourt of K<jaity will relieve against it ; but 
such a <daim will be ban-cd by a great kmgtli of 
time having rtiu against the })arties seeking 
relief. Bontuuj v. U'uhjard, 1 Cox, M-5. 

An executor in trust for an infant residuary 
lega,tee, renews a lease, paid of the testator’s 
personal estate, in his own name, and, having 
mortgaged it, assigns the equity of 'a redemption 


as to a trustee, to sell for payment of his own debts, 
xl The trustee sells to one who had notice of the 
le infant’s title. Purchase set aside. Walleu v. 
i., Walley, 1 Vern. 484. 

ig The commercial coiTcspondents of oxeentors, 
in acting under a jiower of attorney ; — Held, to be 
id res})onsible to the testator’s estate for tlie aiiiount 
ii- of the produce of stock, part of siicli estate sold 

d, by them and applied by the dire(^tiou of the 
executors in payment of a balance due from the 

e, latter, as partners in a commercial cmiceni, to 
n- their correspondents, with full knowledge on the 
IS part of the correspondents, that the s4ock was 
is part of the testator’s assets. There is no primary 
IS liability in respect of breaches of trust, all parties- 
,0 to a breach of trust being equally liable ; and it- 
it is no objection to a suit brought by paidies'^ 
n seeking relief against a breach of" trust, that one 
c of the defendants, against whom iio relief is 

pi’ayed, may have been a partv to such breach of 
trust. W'ilwit. V. Mooi'c, 1 Myl. ck K. 127, 837. 

0 A jierson having a claim against a testator’s - 
c estate, prevailed upon the executors to hand 
h over to him part of the testator's assets, under 
s circuin Stan cos from which he must have known 
ii that in doing so the executors were acting 
5 liastily, improvidcntly and against their tluty a’s 

executors : — Held, that such person was a proper 
S party to a suit instituted by a legatee against ■ 
') the executors for the administration of the cstatG, 
f although the bill coiitaiiiediio charge of collusion 
r or insolvency. Con.s'ett v. JML 1 ""Y. cSc C. G, 0. 

3 569 ; 11 L. J., Ch. 401 ; G Jur. 869. 

3 A creditor, who had proved his delit against 
3 the estate of a deceased person, nndoi' an mlluinis- 

1 ti'ation <lecree obtained at the suit of an<»thor' 

I creditor against the executor, filed a new bill 

on behalf of himself and all’ othci’ unsat istied 
crcditoi’s of the testator against the executor 
. and a peivon, not a party to the previous suit, 

< who had purchased part, of the assets frtmi the 
! executor, tlie bill cliarging connivance between 
; the executor and tlie ])urchaser, and seeking 
. relief in res])ect of the purchase-money, no mis- 
, conduct being allcgmd against the plaintiff in the 
previous suit :— Hel.l, that the bill conid not bo 
maintained. Jdude v. S'ukhotfom^ 87 L. J., Gh.. 
508. ’ 

^ Where Administration Eraudnlently Ob- 

tained.] — A., who was entitled to a sum of mon-ey 
secured by a trust term in reversion after a life 
estate, went to Australia, and remained there many 
years ; fluring which time, B., representing him 
to be dead, obtained administration to li is estate 
and efl'ects, and a suit having been instituted in 
relation to the fund secured by tlie rc] airt, and 
confirmed by the final decree, that he was dead, 

B. afterwards sold the charge to a purchaser for 
value, who took an assignment of the ferm fnun 
the trustee to a t,rustce for himseli: ; and A* 
having come back on the death of the tenanf for 
life, and filed a hill to sot acsidc the sale of the 
charge i Hclil, that, although the administration 
taken out by B. gave him no title to assign the 
charge, yet that-the court would not interlere to 
take away from a purchaser for value without 
notice the benefit of the legal estate which he 
had obtained by the assignment of the term. 
MonM))h V. Bmddrll, Ir. B. 6 Ikp 852. 

When a man fraiKlulently obtained adminis- 
tration to an into, state’s estate, and softled the 
Ijropcrty thus ac(,[uired on his marriage, being in 
debt at the time, an injunction was granted 
restraining the trustees from ilealing with the 





1259 EXECUTOB AND ADMINISTPATOE— Poicers, dx. 1260 


capital of the property, bxit not interfering with 
their application of the income to the trusts of 
the settlement, (filmru v. 17 W. K. OSG. 

following Funds.] — If executor, for benefit 
of testator’s estate, should invest part of it in 
the funds, or transfer money from one stock to 
another, this is not a conversion, but it may 
still be followed as much as if it had continued 
in the same c(mdit1on at the testator’s 'death. 

V. Whoricood^ 2 Atk. 159. 

ii. Mortgages or Pledges. 

Generally,] — Each executor has entire control 
over a testator’s personal estate : he may release, 
pay or transfei' without the others ; and so as 
to each administrator, though formerly ques- 
tioned : one executor may retain satisfaction of 
his own debt, if no fraud. A surviving partnei*, 
.therefore, being an executor of the deccaseci 
partner, and having mortgaged leasehold pi’o- 
perty of the latter for })ctter securing of a del)t: 
■due from the testator to himself, the mortgagees 
were entitled to satisfaction ; a,iid creditors (»f 
the testator, mider marriage articles, wlio Jiad 
no specitic lien, were not. allowed to pursue llu; 
premises thus assigned, Jarouth v. Iftrirood, 
'2 Ves. Hen. 255. 

Bankrupt, who had obtained his cerl ificah*, 
being possessed of lea.sehold premises n,s executor 
and residuary legatee, mortgaged them to socme 
a debt of his own, and afterwards assigned the 
equity of redemption for valuahle consideration ; 
the deed I'cciting that the assignment was made 
for the purpose of paying the <leb1s of the 
te.statrix. Tlie assignee took an assignment of 
the mortgage. The eertitieate held to have 
been fraudulently obtained. The lease was 
■claimed hy the assignees under the baidvriqd.ey, 
but it was determijied they laid no right, against 
the assignee for the valuable ccj'nsideration. 
-Bedford v. WotuViam^ J Yes. 40. 

Leasehold cstatos s})eci{]enlly betiuea.tlied to 
mn executor were by him assigned as a secamity 
for his own debt. That assignment, no coi- 
lusion ap])earing, was established agaiiist a 
■creditor. Tindor v, Il'a wither, H A-'es. 209 : 7 
B. R. 27. 

Pledge by executors of bonds given to the 
testator, to secure adv.ances of money from time 
to time, for several years, sustained, the bill 
being filed, not by si)ecific legatees, but by 
co-cxecutoi'.s, who had not previously acted, 
M'Leod v. Bnnnmond, 14 Yes. 353. Affirmed, 
17 Yes. 152 ; 11 R. R. 41. 

An executor may pledge specific a.ssets of 
hiS' testator, but he has no power to pledge 
generally the credit of the testator’s estate. Fur- 
hall v. Furhall, London and Omnty lianh^ Mr 
j^arte, 41 L. J., Ch. 14G ; L. R. 7 Ch. 123 ; 25 
L. T. C85 ; 20 AY, R. 157. 

An executor or an administrator borrowing 
money in that character, does not give the 
lender any claim against the testator’s or intes- 
tate’s estate. The contract simply creates a 
personal liability on the part of the executor 
or administrator. If). 

Semble, when part of the testator’s property 
. is invested on mortgage, the executor is justified 
in making such further advances as may be 
'.absolutely necessary to secure the first advance. 
Colfmmn v. JJstcn\ 20 Beav. 356. 

■ B would be dangerous to lay down any rule 
which Would prevent the executor from exer- 


cising a bona iidc dis(*]‘eti(m in such, case, or 
even charge liimwilb a. devasla,vlt in case ihe 
result should di.sap])oiid. his c-xpcetal inns. In 
case of loss, however, tin' onus lies nn liim of 
shewing tliat he exercised due eniUion. I'b. 

On Personal Security.] — Executor (amnot 
lend on pm’sonal seeiirity. J/er/v'.v.sva/ v, Folru 
2 Moll 34 (i. 

Executors cannot lend money on pta-sonnl 
seucritj'-, though words wliiili may Imply u dis- 
cretion so to do arc used liy the testator. Wilkes 
V. Steward. (L Coop. 0 ; ll R. R. 211. 

leaseholds — Power of Sale.]— An executor or 
administrator may not only pledge oj- mortgage 
the assets, but ma.y also give to the nioilgageo 
of leaseholds a power of sale and to give valid 
receipts fur the |)urcliase-inoney. Morsel I v. 
Mlatee, 18 Beav. 21 ; 23 L. d., Ch. 441 ; 18 Jur. 
254 ; 2 AV. R. 243. 

In a, suit for the S[)e('{li(‘. perfnrmaiu'e of a 
(‘.ontract foi* the ])urehase of ])i’operty .sold under 
a power of sale e.oiilaint'd in a, mortgage exeent<id 
by an admiiiistrat rix Ik'ld, that there was 
a good title; and spir.ifi** perfornmne.e was 
(lee reed. Ih. 

Mortgage to Building Society.] — An 

exeeaitor mortgaged three smalt !ea,sehold Imuses 
to a building soeitly. 4’he de(Nl, wliieh was in 
the form of a building society's mortgage, recited 
the will u,nd probatt‘, a,nd tluit llie money was 
wanted for e,xee.utorshij) purposes ; it incor- 
porated by rd’ert'iiee tlu^ lades and iiy-Iaws of 
the society, and mndi; tlu^ mortgage a siM.uirity 
not only for the moneys advanecxl, but for any 
moneys a.t any time du(^ by thc^ eX(‘eutor in 
resp<‘et of any shares held by him in tin? society. 

' I'he deed contained also personal <’ovenants by 
tlie exee.utoi’ for payment d! the mortgage 
i money, ckc. Held, tliat the mortgage wns a 
gO('»({ one, and that a, title (hu’ived under it might 
bo forced on a, purchaser. Crulekrhunk v, /Joffi’n^ 
41 L. J., Oh. 317; h. R. 13 E<i. 555; 25 L. T, 
121 ; 20 \Vb R. 351. 

x\n exeeuior may ereati' a mortgiige of: his 
testator’s propia/ly, with power of sale. Ih. 

Though an executor eaiiiiot fiind his testator’s 
'estate in respc'et of shfires takim liy the executor 
for himself in a. building society, .a mortgage by 
him of his testator's assets to secure money bona, 
tide advanced to him as ext^mfor, witli interest 
thereon, even if eontaining onerous ])rovisions 
as to consideration and ol)se]’vanca of the 
society’s j'ules, and securing also moneys to 
become due from the mortgagor as a shareholder, 
is, as against the estate and tlie henefieiaries, 
not void, but good to the extimt of the money 
actually advancc‘d and reasonable interest 
thereon, Imt bad Inyond. Thorne v. Thorne^ 
G3 L. J., Ch.38 ; [1893] 3 Oh, I9t> ; (>9 L. T. 378. 

Power of Administrator to Mortgage for 

Repairs.] — An a(lministra,tor has :no ]K>wer to 
mortgage leaseholds of tlic intestate under leases 
not containing repairing covenants, in order to 
raise money for repaii'ing the jiroporty. And 
such a mortgage wall be set aside as against a 
mortgagee who ha.s notice of t.lic ]jurpose for 
which the money is raised. Uleketts v. LeiDh\ 
51 L. J., Ch. 837 ; 20 Oh. IX 745 ; 40 L. T. 368 ; 
30 W. R. 609. 

Book Befits — ^Power of Attorney to Collect.] 
— An executor is absolute owner of his testator’s 
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Notice.] — An agent receiving from 

an executor payable to him as executor’, as a 
security for advances by the princi])aJ to the 
executor on his private account, and not avS 
executor, alfects his principal with notice that 
it is a dealing with an executor for the assets 
for a purpose foreign to the trusts lie was to 
discharge ; the principal is thereby a party to 
the devastavit, and liable to the craiserp-iencos 
thereof, and cannot, therefore, retain the notes 
against those claiming under the will. Ditto ties 
v. Power, 2 Ball cSi B/491. 

If a lender of money to an executor lias at 
the time of the loan, and before parting with 
the money, notice that the debtor in borrowing 
commits a breach of trust, and intends to mis- 
apply the money, he acquires no better title 
against the estate than the executor himself. 
CoUmsim y. Uster, 7 De a M. hfc G-. 634 ; 25 
L. J., Ch. 38 ; 2 Jur. (N.s.) 75 ; 4 W. B. l33y 


assets, and may moi’tgago or sell them, ns well 
to a (?reditor as to any other pci-son ; and a 
mortgage of the hook debts of the testator may 
contain a power of attornev to collect them. 
Vane v. iraidon, 39 L. 4., Gh. 797 ; L. B. 5 Oh. 


executor for payments (lounected with the 
executorshi]), a7id securities were deposited for 
rc[>ayment of the mlvances. The, co-executor 
assented to the hrst advance, but upon a second 
advance being made to the acting executor 
upon otlier securities, lie withdrew his assent, 
and objected to the banker ]>eing 7‘epaid <;)at of 
the trust pioperty, on the gronml that the 
monej’- had been placed to the separate account 
of the acting executor. The advances were 
■duly aj)plied to the piirpo.ses of the administra- 
tion. Upon an action being brought by the 
banker for a lien upon tlie sccuiities for repay- 
ment of his advances : — Helil, tliat the banker 
was jiistiiied in advancing money to tiio acting 
executor for executorial purjjoses, and that the 
assent of the co-oxecutor in the lirst instance 

conlldeuce 


was, a further justification for })lacinp 
in. the acting executor, and in making further 
advances to him. The repayment was therefore 
i lecrecil with .mortgagee’s costs. Ch il cl v. Thorle tj, 
16 Ch. D, 151 ; 29'l\h B. 117. 


For Future Payment of Annuity fallen into 
Arrear — Benefit of Estate.] — D., by his marriage 
settlement, conveyed leasehohl hereditaments 
(subject to a mortgage) to trustees aftei- bis 
death to raise an annuity for Ins widow. T.Ticre 
being arrears of the annuity, a deed was 
•executed by the widow and the liusband’s 
executor, wdierehy the former agreed to abandon 
part of the arrears on the remainder being 
eapitalised, and interest tliereon and payment 
for the future being secured by a mortgage of 
the leaseholds, and by the covenant of the 
executor to pay ground rent and interest on 
the mortgage out of the general assets, exclu- 
sive of the rents of the leaseholds : — Held, that 
the widow was entitle<l to tlie Ijenefit of tiie 
indenture. Depnw v. Bcdhorotujh, 10 \Vh B, 875, 


TTic })etitiou referred solely to llie seenrities 
given by C, in her character of execiitrix: — ■ 
ITold, that, under such a petition, a»lvances 
subsequently made could not be relied on ; and 
that the securities being originally void, the 
money having been lent for an improper }mrposc, 


the petition, as framed, should be dismissed. 
Johnson, In re, 15 Ir. Ch. B-. 260. 

TrausBu’ by executor being a clear misapplica- 
tioii of assets as immediately after tlie heath, and 

with future 
gToss , iieglf- 
Cle'.' by 


to secure the debt of the executor, 
advances, under circumstances of 
gcnce, 1 hough not direct fraud, sot 
general legatees. Hill v. Simpson, 7 
6 B. B. 105. 

A mortgage given, by an executor as a secunity 
for his ctwn debt on assets of Ins testator, which 
have been absolutcl}'' beqiieatlied to him, is not 
valid, if the mortgagee has notice that <lebts of 
the testator remain unpaid, JIull v. Andrews 
27 L. T. 195 ; 20 W. B. 799. 

A., after becoming surety fm’ lb to a bank, 
(lied, leaving a will, by which lie appointed B. 
his executor, and left all his personal and real 
estate (charged with his debts) to B.’s wife. At 
A.’s death B. owed the bank a considerable sunn 
Shortly afterwards B. and his wife mortgaged to 
the bank real and personal estate forming part 


€ircumstaiices Invalidating.] — It is not 
cmougli to impeaeli a raoidgage of part of the 
assets, that it was made to secure a delbt 
originally contracted on the per.'^onal security 
of the executor, and without refei-cncc to the 
assets. Jliles v. DurtJord, 2 De G. M. & G, 
041 21 L. J., Ch. 667. 

Whoever deals with an executor for the assets 
of a testator for a purpose perfectly inconsistent 
with a due administration of those assets, sub- 
jects himself to the consecjuences of a devastavit. 
Downes v. Power, 2 Ball & B. 498. 
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wise, as he might deem best, upon the security 
of certain house property, held by the intestate 
under an agreement for a lease to be granted 
on completion of repairs, such money" as D. 
required for carrying out these matters, and to 
charge their respective shares with the interest. 
A lease of the houses was soon afterwards granted 
to B. as the sole legal personal representative of 
the intestate, which, with tlio ineniorandutn, was. 
shortly afterwards deposited by D. as a security 
for his own debt with E. In 1875, the adniinis- 
tration accounts, shewing a balance due to D.^ 
was settled between A., B., G. and D. and D. 


^raiiduIeEt Mortgage.] — xVn administratrix, 
being inrlel^ted to an altojhey for rent, executed 
to him a mortgage of leasehold property belonging 
to her ill t(. ‘State, wliich falsely recited that the 
sum oi: 300/. was paid as a consideration. The 
next, of kin, not knowing the facts, were induced 
by misrepresentation to execute the mortgage ; 
and the jury at the trial found that the deed 


Mortgage Deeds Forgeries, 
heir-at-law to hi; '' ' 
executois and 
though he had no; 

Christian names 
with those of h 


father, who was one of the 
trustees of his father’s will, 
•t proverl the will, and whose 
and desci'ijition were identical 
is father, after his fathers death, 
executed mortgages of freehold and leasehold 
property of the father and ajiplied the mortgage 
Ke handed over the 
The transaction took 


money to iiis own 

title-doe<lstotheir ^ . 

place without the knowledge of his mother and 
who were co-trustee; 


sister, who were co-trustees and co-executr 
with him, and who had proved the will. 


(b) Alunidtion of Real Estate, 
i. Sales. , 

With respect to wills eooiinf/ -info 
after Lv^ Janaury,^ 1808, see powers eoa, 
the Land Transfer Aet^ 1897. resting 
estate hi the personal representative as 


chattel real. 


estate to his wife for life, devised a freehold 
house to her “ for her natural life, with liberty 
to sell it in case a good oii'er is made, and invest 
the proceeds of it in the U, })er cent, stock, 
her benefit during her life.” And in, a subsequent 
part of the will he desired that “ at the death of 
his wife the residue of his estate miglit be col- 
i.-.. tke house, and, 

"A to 
:tws”.n'He 
: and C., to be 
L The plaintiff 
. C., the otlje.r 

.e t>f the widow. 

entcreil into a. contract with the 

...... c ; — Held, that, 

im]jaid, 


lected, including the proceeds o" ' 
if not previously soil, to be then disposcfl of t 
good advantage, to be divided as folk “ 
appointed his wife, the plaintiff 
executrix and executors of liis will 
and the widow proved the will, 
executor, died in the Jifetinr 
After the death of the widow, the plaintiff, the sur 

viving executor, i 

defendant for the .sale of the house 

not deljt 


whether there were or wore ....j 

and whether it was or was not uneertain whether 
any debts remained unpaid, the plaintiff had a 
power to sell and convey the house in fee-si nnile. 
Eorles v. Peaeoch, .1 1 M.&; W. (530 ; 12 L. J., Ex« 
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of A.’s assets as a security for the money then 
owing hy ,B. Hiibsequently B. became" bankrupt. 
In a suit for the atlniinistration of A.’s* estate, 
instituted by a creditor : — Held, that, as the 
bank had notice that the property comprised in 
the mortgage had formed part of A.’s assets, ail 
moneys rcalisefl tinder it came from ids estate. 
JL 

0. and his wife were trustees and executors of 
the will (d K., by wiiich the testator devised and 
bequeathed all his real and personal estate to 
tliem ill trust for Mrs. 0. for life, for her separate 
use, and, after her decease, for her children. 
Part of the assets consisted of certain vshares in 
the ‘H. Bank, and shortly after the testator’s 
death C. aiul his wife invested other portions of 
the assets upon two mortgages of fee-simple 
estate, which were made to them jointly ; but, 
beyond shewing that the money had been 
advanced on a joint account, did not disclose 
any trust. C. afterwards opened an account 
wilh the M. Bank, and, as security for over- 
drafts, deposited with them the bank shares arid 
the mortgages, these latter being sub-mortgaged 
to the M. Bank by deed, which \vas not, however, ! 
acknowledged by Mrs. C. as a married woman, i 
To reduce his overdraft, 0., at the suggestion of 
the manager of the M. iWk, authorised the 
bank to sell the shares, and induced Mrs. C. to 
join in such sale. They w'ere accordingly sold by 
the brokers of the bank on account of C. and his 
wife, “ representatives of K.,” and in the -transfer 
deeds C. and his wife were described as “execu- 
tors of E.’’ The M. Bank was also paid the 
moneys duo to them on foot of the mortgages, 
but not until after receiving express notice of 
the trusts affecting them. In a suit by Cl.’s 
children after his death Held (1), that the 
bank having received the proceeds of sale of the 
shares, with distinct notice that they constituted 
part of the testator’s assets, even though unaware 
of the trusts of the will, could not" retain the 
amount in liquidation of C.’s personal indebted- 
ness to themselves, and were accordingly bound 
to rejilace the same. (2) That the bank, not 
having actiuired the legal estate in the mortgaged 
premises, except for the life of C., in consequence 
of the want of acknowdedgment by Mrs. C., they 
conhl only set up an equitable title to the 
mortgages, which, even assuming tliem to have 
originally been purchasers for" value without 
notice, could not prevail against the earlier 
equity in the plaintiff’s. ConmlVif v. Mnmfvt 
Bunlt, 11) L. E. Jr. 119. 

A testator possessed of leaseholds be(|ueathed, 
amongst others, pecuniary legacies to each of his 
two daughters, and appointed liis son residuary 
legatee and executor. The son, on the testator's 
death, w^eiit into possession of all his assets, 
including the leaseholds, and paid interest to the 
daugliters on their legacies, the principal sums 
remaining unpaid and ilue to the legatees. 
Many years after the testator's deatli the" testa- 
tor’s son deposited with a bank the leases of the 
testator’s leasehold premises to secure, by w%ay of 
equitable inoj'tgage, the amount of his’ (the son's) 
own overdrawn account, and the evideiKje shewed 
that tlie ba,nk dealt with him as absolute owner. 
On the petition of the bank the leaseholds were 
sold, and Ihe daughters claimed to be placed on 
the schedule as incumbrancers on the leaseholds 
in respect of their unpaid legacies in priority to 
the claim of the bank:— -Held, that the bank was 
not entitled in priority to the legatees, but was 
only entitled to a charge on the executor’s 


beneficial interest in the leaseholds as resi<luary 
legatee. Quvale's In re, 17 Ij. E., Ji’. fifil 

— C. A. 

Equitable Security.]— An i^xee.idor, six yea,rs. 
after llie death of tesiatoi*, surri'tidered a. 
lease belonging to the ti-staloi’, and took a 
renewed lease, including a(i<lit ional propt-rty and! 
at an ineren,s(Ml rent, in his own nanu*. ibi 
afterwards d(‘j)osited the li-asc- ns se<‘uri(y for 
money advanced to him, wliieh ho applied to his 
own [lurposes. The renewed lease eouiained no- 
mention of the siii'render, and the mortgagv'e did 
not know that the borrower was an exet'utor, or 
that he was not tlic beiiefieinl owner of the lease. 
He did not, however, make any inquiiw into the 
title. An action was afterwards lirought 
administer the testator’s estate, and a consent 
order was made for the sale of the kiasehold 
property, without prejudice to any light, The- 
mortgagee giving up the lease to facilitate the 
sale. He claimed to be paid the amount due to- 
him by the executor out of the proceeds of sale : 
— Field, that the lease was in equity }>art of tlur 
testator’s estate, and that the etpiity <vf the 
estate, boingjuior to the 0 (ji!it,y of the mortgagee^ 
must prevail against it, J/mv/i-///, rc, Pllh/irmf 
v.Pillf/mn, ob J., J., Oh. .S84 ; 18 Ch. !>.* m; 
45 L. T. 18H— 0. A. AlUrming, 29 W. IL 7:43. 

Held, also, that the ec|uita,ble mortgaget*, was- 
not injured by the order to give up the iiulenturc 
of lease, and diil not thereby act}uire any claini 
upon the proceeds of the sale. Jh. 

The rule that if an executor, wlio is als(^ 
residuary legatee, sells or mortgages for his own 
purposes an asset of the testator fur valuable 
consideration to a iiei’son who has no notice of 
unsatistiedilebts of the testator, or of any ground 
which rendered it improper for the executor so 
to deal with the asset, the purchase or mortgage 
is valid against any unsatisfied creditor of the 
testator, a])] dies even though such piircduiser or 
mortgagee has thereby acquired only an equitable 
interest in the asset, if perfecteil by giving any 
necessary notice to the legal owner. 4'his rule., 
however, does not apply when the oxeentor, or 
the court administering the estate, still retains, 
sufficient control over the asset to a,pply it for 
the benefit of ciuditors. Xnhle v. B/rtt (27 L. J., 
Oil. 51(5; 24 Bea.v. 499) and Ihwprn v. Snuoi' 
(45 L. J,, Ch. 99; 1 Ch. 1). 90) <lisl inguisluxL 
Onnluon v. JDrnnnnond., (55 L. J., Ch. 472; [1896] 
1 Oh. 9t)8 ; 74 L. T. 417 ; 44 W. E. 596. ' 

Lis Pendens,] — A decree was made in a credi- 
tors' suit for the administration of the pei’sonal 
estate of a testator, but no receiver W!is appointed 
nor an injimction granted to restrain the execu- 
trix from dealing witli the assets. More than 
two years after the decree, and nearly three 
years after the death of the testat or, his exemiiri.x. 
who was also his sole legatee, opened an aeeijunt 
Avith a bank, headed “ K. (J., executrix of Ik 0.” 
In the following .year, tin; aee-ount l>eing <jver- 
drawn, she deposited witli tlu; bank a piclure. 
belonging to the testat oi-'s estatii to secure; ihe 
balance then due and further advam*(‘s. The 
bankers did not know of tlie suit, an<l had no 
notice of any breach of duty on the ptiri of the 
executrix field, that the liank had a, valiil 
security on the ineture, for that the doctrine of 
lis pendens had no ap})lica.tion, a decree for 
administration without an injunclion ora})point- 
raent of a receiver not taking away the })ower of 
the executrix to deal with the assets. Berry v. 


EXECUTOE AND ADMINISTEATOE— Poimrs, dc. 


42 L. J., Gh. 89 ; L. li. 8 Ch. 747 ; 29 
L. T. 88 ; 21 W. R. 754. 

Praudulent Mortgage.] — An administratrix, 
bein^: indebted to an attorney for rent, executed 
to him a mort.^-age of leaselx'dd property belonging 
to her intestate, which falsely recited that the 
sum of 800/. was paid as a, consideration. The 
next of kin, not knowing the facts, were induced 
b}" misrepresentation to execute the mortgage ; 
and the jury at the trial found that the dee(l 
had not been fairly obtained : — Held, that the 
mortgagee was not entiilcd to recover in eject- 
ment against the next of kin, because of the 
fraud, nor against the administratrix, who was 
the widow of the intestate, because tlic accounts 
of the estate bad not been wound up. Doe d. 
IVoodltead v. Fallows, 2 C. & J. 481 ; 2 Tvr. 4G0 ; 
1 L. J., Ex. 177. 

Mortgage Deeds Forgeries.] — A son who was 
heir-at-law to his father, who was one of the 
executois and tiaistces of his father’s will, 
tiiough he had not proved the will, and whose 
Christian names and description were identical 
with those of his fathei*, after his father's death, 
executed mortgages of freehohl and leaschohl 
property of tlie father and applied the mortgage 
money to his own purposes. He handed over the 
title-deeds to the mortgagees. The transaction took 
place without the knowledge of his mother and 
sister, wiio were co-trustees and co-executrixes 
with him, and who had proved the will. The 
will had not been registered in the Middlesex 
registry, though the pro[>erty was situate in that i 
comity. The mortgage deeds were registered. | 
They ])urported to be executed by the absolute | 
owner of the property, and the solicitor who I 
acted fur both parties believc<l the son to be the ! 
absolute owner. The sou told him nothing about ' 
the father’s will. The solicitor searched the , 
Middlesex registry. The son took a beneficial 
interest under the trusts of the father’.s will. 
After the sou’s death the fraud was discovered, 
anti the mother and sister, as trustees of the 
father’s will, brought an action against the 
morig'igees, claiming a declaration that the 
mortgages were void against them, and delivery 
up of the title-deeds. The other beueficiaries 
under the will were made defendants: — Held, 
that the son in executing the mortgage deeds was 
}>ersonating his father ; that the deeds were for- 
geries and passed nothing to the mortgagees, 
except the son’s beneficial interest under the 
fathor’s'Will ; and that the mortgagees could obtain 
no title by virtue of the Middlesex Registry Act. 
Cooper, In rc, Cooper v. T V/.svo/, 51 L. J., Ch. 862 : 
20 Gh. D. Oil ; 47 L. T. 89 ; 80 'W. R. G48.— C. A. 

Herahle, the son could have been convicted of 
forgery by reason of his executing the mortgage 
deeds. Ib. 

14el(l also, that the mortgagees must delivci’ 
up the title-deeds to the ]>laintitfs. Since the 
Jiidicatm-e Act the Cliancery Division has juris- 
diction on the application of the legal owner of 
title-<leeils to order tliem to he <leUvered up by 
a purchaser for value without notice. J/eJjeod 
V. Drummond (14 Ves. 858; 17 Ves. 152; 11 
R. R. 41) distinguished. Ih, 

After Settlement of Accounts between Next of 
Zin.] — A., R. and C.. as the only next of kin 
with D., tlic administrator of their intestate 
father, signed a mcmoraiulum in 1872, autho- 
rising D. to Ixa'row, upon mortgage or other- 


wise, as- he 'might deem best, upon the security 
of certain house property, held l)y the intestate 
under an agreement for a lease to be granted 
on. completion of repairs, such money as D, 
required for carrying out these matters, and to 
charge their respective shares witli the interest. 
A lease of the houses was soon afterwards granted 
to D. as the sole legal personal re[.)rescntative of 
the intestate, which, witli the memorandum, was. 
shortly aftci’wards deposited by D. as a security 
for his own debt with E. In 187i>, the adminis^-” 
tration accounts, shewing a balance due to D., 
was settled between A., 13., C. and 1). and D.. 
then told A., B. and C. that he had not bon'owed 
any money upon the security of their shares under 
the memorandum of 1872. In 1877, 1)., who- 
had previously mortgaged his share of the house 
property to E., executed a further mortgage to* 
him of the entirety, reciting the authority of 
1872. No notice was, given l^y E. to A., B. and C.. 
that he held any charge upT)n their shares umler 
the memorandum : — Held, that in tlie absence of 
any notice by E- B. and C., of a charge to* 
him of tlieir shares by .D. under the autliority of 
1872, tlie mortgage of 1877, after that authority 
had been witlidrawn by the settlement of 
accounts, did not effect their shares, and that 
they were entitled to an assignment from E. of 
their shams of the property comprised in the 
lease, which had been mortgaged by D. Jones v. 
Stohwasset\ 50 L. .h, Oh. 625 ; 16 Ch. D, 577 ; 
U L. T. 833 ; 29 W. R. 497. 

(b) Alienation of Real Estate. 


With respeel to wills coming into operation 
after 1st January, 1898, see powers conferred hij 
the I.and Transfer Act, 1897, resting the real 
estate in the personal represenfati re as if it were 
chattel real. 

Power of Sale— Express or Implied.] — Execu- 
tors have only i^ower to sell real estate wdiere 
expressly given, or necessarily to be implied from 
the procLucc being to pass tliroiigli their hands in 
the execution of their ofiice. Benfliam. v. 1157;"- 
shire, 4 Matld. 44 ; 20 R. R. 271. 

Where Express.] — A., after directing all 

his debts to be paid, and bequeathing personal 
estate to his wife for life, <levised a freehold 
house to her “ for her natural life, with liberty 
to sell it in case a good offer is made, and invest 
the i>roceeds of it in the 5/. jmr cent, stock, for 
hei' benefit ( luring her life.’ ’ And in a subsequent 
part of the will he desired that “ at the death of 
his wife the residue of liis estate might be col- 
lected, including the proceeds of the house, an{4 
if not previously sold, to bo. then disposed of to 
good advantage, to be divided as follows” ; He 
appointed his wife, the plaintiff' and G., to be 
executrix am I executors of liis will. The plaintiff 
and the widow proved the will. Ct, the other 
executor, died in the lifetime of the widow. 
After the death of the widow, i.he \ daintiff, the sur- 
viving executor, entered into a contract with tlie 
ilefendant for the sale of the house : — Held, that, 
whether there were or were not debts unpaid* 

I and whether it was or was not uneertfiin wlietlier 
any debts remained unpaid, tlie })La intiff ha<I a. 
power t(\ sell and convey the house in fee-si mjile. 
Forhes v. Peacoeh,, 11 M. ik; W. (i8U ; 12 L. J., Ex.. 
460. 
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Exercise of Discretion.]— Where lands 

are charge'* ^ -'n ^ . 

and legac 

raise i ^ 

gap of all or piy of the ^testator’s real estates, 

arbitrarily or gC^, 
ffliomaji Y. AU.-Geti. 
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— — Administrator cum Testamento Anncxo.] 
—Where persons 1 Lave been ap]>oint(‘d execiifoi‘s 
with powei- to sell real estafe for ila; pa\aii(iiit of 
debts, and they have renmnieed pniba,1e, an 
mlministratrix witli Ihe will nintexL'd has’ int 
power to sell and to give a good litle to a pur- 
chaser eitlier under the general doe.lrin(‘s of iIk, 
court or under tlie statute 22 y 2.2 Viot, e. 22, 
s. lt>. ('lay and Tvihaj^ In re Kl <'h. 1) 2 ’ -I 2 ’ 
L. T. 402 ; 20 A\b It. 5. ’ ’ 

^ Eenuneiation of Probate— Powers of Renoun- 
cing and Acting Executor,] —A ti.slati'ix, sta'sed 
f>f house proj Lcrty, held for livt's i'enewa])le b tr t'ver 
by her will devised tliesaineto ]ier])rotber iVI. B.J 
intrust forllie clotliing and education of his ehib 
dren, and with cmnplicated directions for his and 
their beneiit. Slie then proceeded— “ Should juy 
brother wish to emigrate with his family, I lea,ve 
to m\- executor J. h, full powci' to raise money 
im or sell those houses to enable him to do so ; 
J. L. renounced i)robate of his will .field, that 
he could, notwithstanding, exercise the lunver of 
sale. Madden v. Madden, 22 fi. K., fr. }(;7. 

^ A power in a will in t he b >llowiug b )rm, viz. ; “ I 
direct that A., lb and C., the executors of this 
my will, or the survivors nr survivor of them, 
or the executors or administrators of such sur- 
vivor, shall sell my copyhold nu‘ssua,ges : is 
within 21 Hen. 8, e. 4, authorising a sale iiy A 
ami B. on. C. refusing to act, tliat ac‘,t extending 
to cojiyholds. Peppeneern Waanuin, 5 He Q 
& 8>, 2.40; 21 H. J., Ch. 827 ; 18 Jur. 704. 

A testator by his will directed that h is debts 
should bo paid, and that his property (wliich 
mciuded real estate) should be sold by Ids execai- 


‘ies, and the executor lias power tc 
money for that purpose by the sale ormort- 


this^isuot a discretion which can bo exercised 
Jf^pi'iciously by the execiitox\ 


2 Y. & 0. 525. 

By way of Compromise.] — A testator, 

who cari'icd on business in partnership with las 
brother, by his will thited the 22rd Kovembei', 
1861, directed pa^mient of his debts, and after 
bequeathing specific and pecuniary legacies, he 
ileviscd and bequeathed all his real andleasehold 
and pers<.)nai estate to trustees, upon trust for 
sale and conversion into money, and to hold the 
proceeds of sale on certain trusts, hi 1872, the 
brother and the testator’s widow, who was then 
the sole trastee and executrix of the will, 
joined in selling and conveying real estate, of 
which the brother and the testator had been 
tenants in common, and which was in fact 
partnciship }>i' 0 {)erty, to a limited compam’’ who 
pui chased the business. The purchase-money 
'Was to be paid iiartly in cash and partly in fully 
paid-up shaius and debentures of the comiiany. 
At the same time an arrangement, was made for 
the banding over of the whole ])urchase-moiiey 
to the bankers of the partnei'ship, to whom the 
partnership was largely indebted, and whose 
.debt was secured by mortgages of tlie partner- 
ship prqicrty, in satisfactioirof the debt due to 
the bankei's, the bankers undertnking to pay the 
•other creditors of the partnership, and handimr 
back to the executrix a sum of cash and some 
oi the debentures, and providing certain other 
benefits for the brotlicr. The conveyance of the 
real estate to the company contained a recital 
that the biotlier and the widow were entitled to 
the property in equal undivided moieties, and 
the widow imiqiorted to convoy as trustee of her 
iiusband s will, but it was not stated in the deed 
that she was his executrix or that the property ' 
was partnership property. On a subsequent 
sale of the })roperty by the eompanv. the pur- 
•chasei objected that the sale by the Avidow was 
not authorised by the trust for sale, the consideiu- 
tion not being entirely paid in money Held 
that the arrangement as to the disposition of 
the purchase-money received from the company 
amounted to a compromise by the widow with 
the creditors and Avith the surviving partner 
into Avlnch It Avas competent to her as executrix 
to. enter uuder s. 20 of the act 22 & ‘>4 Yict 

?* ^ Walcff Muni 

V. M%nl, i)2 L. J., Gh. 784; 23 Ch D 128* 
48 L.T. 417: 21 W. 11.467. ^ ^ 

And held on the autliority of Oon-er v Gb?*/- 
“t 'f CL. y 7 H. L. T31)fthat this dinAo, 
ft- partnership property 

Which the Avidow, as executrix was entitled to 
sell, and inasmuch as she, as trustee, liad the 
legal estate, and as executrix Awas the 


7 . VV.VV . tiuil UACCU- 

tore have .an implied power to scU real estate. 
Ji/Mett. V. J/i/de, 2 Him. & S. 23.S ; 2’, U. K, UM. 

Direction for the sale, in a giAmn eveni, of an 
estate devised by the Avill, Avithoiit expressing by 
Avhoin It AAais to be sold, does iH)t give a jioAA'er of 
sale to the executors by implicatio,n, 2^ai/on v. 
llmdall, 1 Jac. & Walk. 180. 

A. power of sale not expressly given to any 
one IS not to be implied to the e.xccuiors beoaaso 
the devisees of the estates arc minors. Ilf, 

A testator directs that at a proper tiiLie his 
leal estates be sold, and the money divided 
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between A. and B., but makes no other devise of on the mex^e ground that the copyinold estate is 
them. The executor is not entitled to seli them, by statute made assets to bo administered in 
Batlio V. FnUim^ 2 L. J. (o.s.) Ch. 196. equity for the payment of debts, somble. CupLis 

Purchaser decreed to take a title umler an y. 8 Hare, 25; 19 L. J., Ch. 65 ; 13 

•obscure will, amounting to a power to sell; the Jur. 1044. But see 8. <?., corrected on the ])oint 
legal estate, not being given, descends to the heir of the implied power of sale, 8 blare, 278. And 
till execution of the ])Ower, and then passes to see JfaydoiiY. Wvod^ 8 Hare, 279, n. 
the vendee. v. TZ/e/n/ASYO?,, 3 Yes. 513. Testator, after giving a general direction for 

A proviso iji the will of B, ., tl lat if Ids personal payment of his debts, gave and bequeathed all 
-estate, aiid house, and lands at W., siionld not be his real and personal estate to Ixis wife for life ; 
sufficient to pay his debts, then his executors and after her decease he directed all his real aiul 
to raise the same out of the e(/pyhold pi-emises, personal estate to be sold, and the produce to be 
enables them if the rents are not sufficient, to divided between the children of certain persons 
^ell the coi>y]iold lands To satisfy the testator’s named in the will. And he directed that the 
iat cation of paying his debts. BaUman Y. purchaser or purchasers of any part of his real 
Baunntin^ 1 Atk. 421. or personal estate should not be liable to sec to 

■\Viierc a testator has charged his 2 ‘eal estate tlie application of the purchase-money, and that 
with the payment of a sum of money, he is to be the receipt or receipts of his e.xecutor, his heirs, 
taken to have given an implied power of sale executors and administrators, should be a suffi- 
to someone. The donee of the power is to be cient discharge or sufficient dischai'ges to the 
ascertained from the whole of the will. E\d^~ purchasers, and he appointed his wife and A. B, 
JaiEi y , Arnutead^ 2 Kay & J. 333 ; 25 L. J., Ch. his executrix and' executor Held, first, that 
237 ; 4 W. E. 279, the executrix and executor, or one <»f them, had 

K. testator devised his real estate to the use of an implied power, in ease the testator died 
A. and B., during the life of C. (a married wotnan) indebted, to sell the real estate for payment of 
upon trust for her, with remainder to the use of the debts ; secondly, that the executrix and 
the right heirs of 0., and changed such real executor having entered into a contract for the 
estate with the payment of 790/. to 1)., on her sale of parts of the estate, and it being shewn 
attaining two 2 ity-one : — Hehl, that A. and B,, that at the time of the cont7‘act there were 
having occasion to sell the estate for the purpose unsatisfied debts of the testator, the contract 
of raising the amount, the}” had a power of sale was valid; and, thirdly, that the purchaser was 
during the life of G. Ih. not boiiml to take the title without the con - 1 

Testator devised all his goods, chattels, estate curreiice of the heir-at-law. Oodlng v. €aHm\ 
and effects, of what nature soever and where- 1 Coil. C. C. 644 ; 14 L. J., Ch. 218 ; 9 Jiir. 324. 
soever, not thereby otherwise (lis[) 0 sed of, to his A., after commencing his will with the state- 
executors upon the trusts after mentioned. He ment that he thereby disposed of “all his worldly 
then willed that all his debts, 6:c., should be yxaid, state and effects in manner following ” : directed 
and that what remained of his personal effects payment of bis debts, (S:c., out of his personal 
should be appropriated for the benefit of his estate, and that his executors should sell “ all his 
family, as his executors shoukl think proper ; stocks, shares and .securities, and such other part 
next he willed that his family should be placed of his personal estate as was in its nature salable, 
in his farm, subject to the direction and ct>nt]’ol and collect and get in all money duo and owing 
of his executors, and that, when his youngest son to him, and all other his estate, and convert the 
attained twenty-one, it should be sold, and the same into money and stand possessed of the 
produce divided amongst bis wife and children : proceeds upon trust to }>ay debts, funeral and 
— Held, that the legal fee in. the farm passed to testamentary expenses, and invest the residue 
the executors, and that they were entitled to sell upon the trusts therein declared.” After the 
it for payment of the testator’s debts. Khig v. ‘ date of his will he became possessed of a freehobl 
Shni'ps^ 5 Sim. 461. house. This house was put u]) for sale by his 

A testator, by liis will, appointed A., B. and executrix, who in the absence of her co-executor 
C. to be his executors, in trust to dispose of his (A.'s heir-at-law) in India, had alone p.rovod the 
property in the following way ; he then directed will : — Held, in a suit for specific performance 
that all his debts sliouhl be paid by his executors, against the purchaser, that the executrix had 
a,nd that the residue of liis property, real and power, under the terms of the will, to vsell the 
personal, should be disposed of by tiicm at the lioTise ; and that the expression of a contrary 
time therein mentioned, save and except his opinion by one of the conveyancing counsel of 
estate at M., which he gave to A. for life, and at the court was not sufficient to induce the court 

A. ’s death to be disposed of as aforesaid : — Held, to render the title unmarketable by refusing 
that A., B. and C. had a power of sale of the specific performance, llam'ilton, v. ihivlmadei^ 
•estate at M., and that it was not necessary for 3(> L. J., Ch. 58 ; L. R. 3 Eq. 323 ; 12 Jur. (n.s.) 
them to shew that there were any of the 986; 15 L. T. 177 ; 15 W, 11. 14.9. 

testator’s debts left unpaid. Mather y. Morton^ 

21 L. J., Ch. 15 ; 16 Jur. 309. Real Estate Charged with Debts,] — 

A general devise and bequest of the testator’s Wliether a mere charge of debts gives to the 
real and personal estate to A. for life, aiul after executor a power of sale by implication, qumre. 
the tiecease of A. a tlevise of certain co].)yholds to llohhmai v. Bowater^ 17 Beav. 592. Affirmed, 5 

B. , and a direction that, on the decease of B.. Be G. M. & G. 272 ; 23 L. J., Ch, 641 : 18 Jurj 

the copyholds should be sold, wfith a gift of the 363 ; 2 W. R. 394. I)oe d. Unghesi Qy Ex. 

moneys arising by such sale amongst persons of 223) observed upon. Ih, 

certain classes who should be living at the death A general charge of debts on the real estate 
of B,, share and share alike : — Held, to create a gives to the executors an implie<l power of sale, 
power of sale of the copyholds, by inqilication, Wrigley v. Syhes^ 20 Beav. 337 ; 25 L. J., Oh, 
in the cxecutoi’s of the testator ; and that, apart 458 ; 2 Jur. (N.B.) 78 ; 4 W. E. 228. H, B., Cooli 
from the power of sale, the executors would not v. Bawson, 29 Beav. 123; 30 L. J., Oh. |311 ; 
be necessary parties to an administration suit, 7 Jur. (K.S.) 130 ; 3 L. T. 801 ; 9 W, R. 305* 
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Affirmed 3 Do G. F. & J. 127; 30 L. J., Gh.BSO : 

\r^'i Contra Doe v. 

lluijlm, 6 Ex. 223 ; 20 L. J., Ex. 148.’ 


Devise to Trustees of land Charged with 
Debts. J— A testamentary charge of real estates 
witti Inc payment, of debts generally, authorises 
a trustee to whom, {ifter imposing the charge, 
the testator has devised the estates upon trust 
tor other persons, to sell or mortgage the estates 
charged and exempts the])urchaser or mortgagee 
iioni liability to see to tlie application of the 
purchase- or mortgage-money. Ball v. Tlareh, 

140. 

Athrming 8 Sim. 485 ; 1 Jur. 706. ■ 

A testator, after commencing his will with 
words {irnounting to a charge of his real estate 
with the pnyment of his debts, devised an 
advowson to trustees, upon trust to present his 
youngest son to the living when vacant, and, 
subject thereto, in trust to sell and apply the 
proiluce of the sale for the special puriioses 
therein mentioned ; and he devised his residuary 
rea estate upon certain trusts to other trustees 
,Hd'»oiutc^ three executors (who proved his 
will), one of whom was his youngest son, and 
another one of the trustees of the advowson. 
I he pers<nial estate being insufficient for the 
payment ot his debts, the trustees of the advow- 
son, one of whom was an executor, at the 
instance of the other executor, contracted to 
sell the advowson, before any vacancy had 
occurred in the living. In a ‘suit for specific 
performance by the plaintiffs, the trustees of 
the advowson, and executors against the pur- 
chaser, It was held that the charge being in 
effect a devise^ of real estate, in trust to pay 
debts, a good title could be made by plaintiffs 
without institution of a suit to ascertain 
dchciencv of personal estate, and that purcliaser 
Wfus not bound either to iiujuire whether other 
sufiicient property ought first to be aiiplied in 
payuient ot debts, or to see to the application 
of purchase-money. S/to2o v. Dorrer, 1 Keen, 
ooj ; o J,. J. Oh. 364. And see also Sfeovnlull 

^ 22 L. J.; Ch. 

130 ; Ih Jur. 671. 

Iho concurrence of executors having under a 
will an implied power of sale for payment of debts 
IS not necessary to a convevance by a devisee in 
trust, tor sale under the same will.*' Dodkmmn 
1. 1 John, k H. 303 ; 30 L, J , Oh 118 • 

/ dur. (N.s.) 65 ; 3 L, T. 804'; 9 W. li 197.* 

J tieretore, where a testator devised real estate 
after hm debts, Ac., should be first paid thereout 
to trustees upon trust to sell after the decease of 
certain temants for life :-Held, that the implied 
power ot sale given to the executors did not 
in aim necessary their concurrence in the exercise 
by The trustees of their trust for sale. Ib. 

A testator by his will, <lated in 1858, gave all 
iiLS^ real and personal estate to trustees upon trust, 

1 proceeds of his personal estate, or if 
a^the same should be insufficient then 
out of the lunce of his real estate, to pay his 
debts ; and as to a certain house belonging to 
him, to ptnmit his widow to occupy it "during 
widowhood, and on her second marriage or death 
to sell the same. The usual decree for adminis- 
tiation was made by the court, and the chief 
clerk fouiul that all the debts had been paid out 
estate. By an order subsequently 
made, on turther consideration of the cause, it 

w^n ®0“seut of tho WidoW. 

•who -was still living), Hint the said house should 
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bo sold ; and a cmitract for sa,]o wiis entered 
into. The purchaser having objeeii-d that a 
good title could not be made,: — Held, tha,t Hm 
trustees had no power of sale, and that (he 
objection wfis valid. Caplijon v. Tnfseoti, -M 
L. J., Ch. 186 ; L. ii. 20 K(|.‘348 ; 32 L. T. 50. 

A testator gave all his real and. })(a'Somil estate 
to triLsIecs, and directed them ‘Gmt of tlie pro- 
ceecls arising froni the sale (JP any (‘states to, 
set apart a certain principal sum. * .As to all the 
rest, residue and remainder of anyesta,te whal- 
sciever and wheresoever and of what nature or 
kind soever, after payment of his debts, legacies, 
funeral ex[)enses and the expemses of proving 
his will, the testator gave and bequeathed the 
same to a class of persons in equal slmres and 
proportions .-—Held, that a power of sahi of the 
real estates was to be implied from the expres- 
sions in the will relating to the payment of debts, 
which amounted, in the opinion of the court, to. 
a direct charge of the debts, legacies, Ac Fh/.e 
V. De,<{f, 31 L. T. 645 ; 23 W. 11, 22S. 

H(.‘ld, secondly, that a powci- of sale was 1o be 
implied for tlie purposes of the division of the 
residuary estate amongst the ])ersons eutitlwl 
thereto, the court being of opinion that the will 
directed the estate to be blended. 2h. 

-- — Beneficial Devise to Executor of Land 
subject to Debts.] — Whatever may bo the effect 
of a general charge of debts as* giving to the 
executors an implied power of sale," this implied 
power cannot be executed so as to ovenJde any- 
thing done by a devisee and executor, and to 
displace an estate which ho had absolifin power 
to convey and had in fact conveved. Corner v 
Cartwrhjht^ 45 L. J., Ch. 605 i^L. R. 7 H. L* 
731. Affirming 29 L. T. 596 : 21 Wh B. 938. 

In the case of a mortgage from sncli a devisee 
and executor, the ci.rciimsta,nce that tlie solicitor 
of the mortgagee wns also solicitor (ff the mort- 
gagor, was held not to fix the mortgagee with : 
constructive notice of an iiitcnded misapplicat {< m 
ot the mortgage-money, the solicitor expressly 
denying that he knew of or suspected tlie 
intended misapplication. Ih. 

In consideiang the validity of such a mort- 
gage, it is not material that the mortgage deed 
does not on the face of it state the intent ion to 
apply the mortgage-money in ijayinent of the 
debts. Ih. 

A testator directed all liis just debts to be* 
pai(l, and in a subsequent j*)art of his will 
demised freejiold estates subject to the payment 
ot all his just delAs to one of his execiitcu-s 
I he devisee mortgaged the freehoLl estates, and 
applied the mortgage-money for his own },)nr- 
poses, and afterwards became bankrupt. The 
executors of the will were not jiarties to t,he ^ 
mortgage, hut the niortgugee had .no notice Hiat 


the money was to be applicid otherwise tiinn for 
the payment of debts :-^Hel<l, that the devise of 
tnc treehold estates chargvd with the payment 
cjl- debts controlled the prior general elm rev of 
debts ; that the devisee, and not tln,^ execaitor, 
wan the proper pei-sou to raise tho monev to i)a,y 
the (lebts, and that the mortgagee having had no- 
notice of the breach of trust, and being nntler no 
obligation to sec to the a})})li(.udion (ff tlic mort- 
pge-mouey, had a good title, and was emitlod 
to priority ovcw the testators creditors. Ih 
L. K 8 Ch. 971 ; 29 L. T. .lOG ; 21 W. 11. 938. 

Where there is a general charge of dehls, but 
no legal estate is given, the executors niiiy have 
implied authority to convey tlie legal estate in 
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order to raise the money to satisfy the charge ; 
but where there is a devise of the legal estate to 
a particular person, and the estate is charged 
with }>ayineiit of debts or legacies, the money 
must he raised tlu'ough the iiistrumentality of 
the devisee, and he is the only pei'son that can 
make a Icral title. (Mijer y. Fhivh, 5 H. L. Cas. 
hOr> ; 26 L. J., Oh. 65 ; 8 Jur. (.y.s.) 25. 

land charged with Debts beneficially 

Devised.] — Executors have no implied power of 
sale by reason of a legacy being charged on lands 
devised lie iiehci ally in fee or in tali. Relheeli, 
In pp, lien nett y' IteMerli, 63 L. J., Oh. 596; 
;8 R. 876 ; 71 L. T. 74 ; 42 \\b E. 473.' 

A testator dircctecl bis debts to be paid out of 
his real aii'l personal estates; he then devised 
his freehold lands to trustees for 500 years, and 
siiliject to that, he gave all his j’cal and personal 
•estate to his five .sons, their heirs, executors, 
administrators and assigns, upon condition that 
tlicy should [)ro])ortionately contribute to the 
payment of his debts, legacies, &c., or» failure of 
which the trustees of the term were to raise out 
of the rents, or by mortgage or sale of the shares 
of the defaulting son, as much money as the 
son ought to have paid. The testator appointed 
his live soits executors, and tw^o of them, after 
the death of their three brothers, sold a portion 
of the estates ; — Held, that the executors hatl an 
im|)lied power of sale under the direction to paj^ 
debts, and that a contract entered into by them 
after the death of their three brothers, and 
thirty-one years after the decease of the testator, 
Tivas valid, and a decree W'as made for specific 
performance. Wv’Hfley v. Sy'hen, 20 Beav. 887 ; 
25 L. J., Ch. 458 : 2 Jur. (x.s.) 78 ; 4 AV. E. 
228. 

A testator devised lands for life, with con- 
tingent remainders over, and then devised otlicr 
lands to anotlier tenant for life, with contingent 
reinainders over, and charged the latter lands 
■with, the payment of a mortgage on the former 
lands, and also with his debts generally, but 
.gave no express power of sale :-~Held, that the 
executor took a power of sale by implication, 
and that after a sale of the latter* lands by the 
executor, the devisees of the former had no 
eqitity against the purchaser in ]‘espect of the 
•charge of the mortgage debt. Ilohbmm v. 
Loimtev, 5 De G. ll/k G. 272; 28 L. J,, Ch. 
641 ; 18 Jur. 868 ; 2 \V. E. 894. 

A testator devised to his brother all his estate, 
by discharging all his bequests and just debts 
if not, the estate was to be sold l^y auction at 
the discretion of his executors ; and he wished 
them to dischai’ge his just debts: — Held, that 
the executors took no iiiterest in the testator’s 
real estate, but had merely a power to sell. 
'fhontppon v. Todd, 15 Ir. Ch. E. 837, 

A testator directed his executors to pay his 
•debts, &;c., and after beque.sts of sums of money, 
some of which were to be invested by the execii- 
fors for the beneht of the beneticiaries, devised 
and bequeathed his real and personal estate to 
Ids wife and four daughters, “in manner and 
form following.” He then directed tli?it the ' 
]'csiduc of his I'cal and personal estate should be 
equally divided between his wife and daughters, 
and that his wife should enjoy her share for life ; 
and that after licu' death his surviving executor 
.should distribute her .share among his daughtei\s, 
or if a daughter should not survive his wife, .such 
daughter’s share should he distributed among 
Jier children ; and he appointetl an executor and 


an executrix, the latter being lii.s wife, “to act 
jointly in carrying out all the intentions ” of 
his will. After the death of the testator ajid his 
wife, and while the pecuniary be(|uests were still 
not fully satisfied, the surviving executor con- 
tracted to sell a part of the re.si<J.uary realty : — 
Held, that he could sell the realty arui pass the 
legal estate therein and make* a good title 
thereto. Oates d. JfarMant. v. Cool-e (3 Burr. 
1684). and Anthony v, Rees (2 C. & J. 75), 
considered and followed. Luvips to Jones, In 
re, 52 L. J., Ch. 720 ; 24 Ch. .D. 190 ; 40 L. T. 
624. 


ii. Mortgages, 

Implied Power.] — An executor has no implied 
power to sell or mortgage land which dG.sccnds 
to the heir, charged simpliciter with the pay- 
ment of debts. Roe d. Jones v. Ilnyhes, 6 Ex. 
223 ; 20 L, J., Ex. 148. Sed qujere, see cases, 
col. 1270, ante. 

■With Power of Sale.] — An executor may create 
a mortgage of his testator’s pro|ierty, with power 
of sale. Cruhdi shank v. Ratfin, -41 L. J., Ch. 
317 ; L. E. 13 Eq. 555 : 26 L. T. 121 ; 20 W. E. 
854.' 

By Executor, Devisee of Eeal Estate charged 
with Debts.] — A testator devised his real estate, 
charged with the payment of his debts and 
legacies, to his eldest son, in fee, and appointed 
him executor. Nine years after the testator's 
death, the devisee, being then iji posses.sion, 
mortgaged the estate, and covenanted against 
all incumbrances except the legacies, hi a suit 
suVjsequeiitly instituted by one of the legatees 
for payment of his legac}*, the estate was sold, 
and the proceeds proved insufficient to satisfy 
the testator’s unpaid debts and legacies, together 
with the mortgage-money : — Held, that the 
mortgagee’s title was com[)lete, suliject only to 
the amount of the legacies, and therefoi'e, that 
after reserving the amount of tlie legacies, tire 
imn'tgagee was entitled to the residue of the fund 
as a security for liis debt, and that the amount 
so reserved was assets of the testator unadminis- 
tered, and was therefore to be applied, first in 
satisfaction of liis debts, and then, so far as it 
would extend, in payment ot his legacies. 
Eland v. Ehuid, 4 Myi. & C. 420 ; 8 L. J., Ch. 
289 ; 8 Jur. 474. See also i>V/7Z v. Ilareis, 8 Sim, 
485 ; 4 Myl. & C. 264 ; 8 L. J., Ch. 114 ; 1 Jur. 
706. 

When an executor mortgages property, devised 
or bequeathed to him absoiiitoly, as a seeu.rit7 
for his own antocedent debt, and me mortgagee 
has notice that there arc debts of the dt^vi.sor 
and testator unpaitl, the property mortgaged 
still remains assets of the testator. Hall v, 
Andrews, 27 L. T. 195 ; 20 W. E, 799. 

A., after becoming surety for B. to a bank, 
died, leaving a will, by which he ap}>ointed B. 
his executor, and left all his |>ers!)]n{d ajid real 
estate (charged with his debts) to B.’s wife. 
At A.’s death B. owed the bank a considerable 
sum. Shortly afterwards B. and his wife mort- 
gaged to the bank real and personal estate 
forming part of A.’s assets, as a security for 
the money then owing by B. Hubseipiently B. 
became bankrupt. In a suit for the odministra- 
tion of A.’s estate, institiitcfl by a creditor : — 
Held, that as the bank had notice that the 
property coinprisetl in the mortgage had fomiesl 
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pfirt of A.’a assets, all moneys realised under 
it came from his estate. Ib. 

For Payment of Debt to Testator’s Firm, sub- 
ject to Bequeathed Annuities — Creditors — 
Annuitant.] — By the marriage settlement of W., 
an anniuty of 800/. Jamaica currency was settled 
oi:i his wife for life, and was subsequently charged 
on an estate of W. in that island. W. afterwards 
.made his will, whereb}’- he charged his estate in a 
cerlaiji manner with the payment of his debts, 
and tiien, after reciting the settlement, and that 
he was desirous of making a larger proYision for 
his wife, he gave her a rent-charge of 2,000/. per 
annum for life, which he charged on the K. 
estate, and which was to be in lieu of all dower 
and thirds. Upon the death of W., the widow 
released her title, if any, to dower, and elected to 
take the 2,000/. annuity, and payments were 
ma<le to her on account of it by the executors. 
W however, being at his death largely indebted 
to the firm of W. & Co., of which he was a 
partner, that, debt was paid by his executors 
by means of a mortgage of the E. estate, and 
by the terms of the mortgage deed the mort- 
gagee was to hold the estate subject to the 
several annuities given by the will ofW., but 
freed ami discharged of and from the debts 
and legacies^ charged upon the premises by the 
will, and of and from all other cliai’ges and 
incumbrances whatsoever. The assets of W. 
turned out to be insufficient for payment of all 
his debts: — Held, that a portion of the pay- 
ments made^ by the executors to the widow 
must be ascribed to the annuity of <S00/. Jamaica 
currency, and were to that extent good, but that 
the residue of such payments were not good 
against the creditors of W. :~-Held, also, there 
being certain arreai’s of the annuity of 2,000/., 
and a fund i]i court arising from the produce of 
the £. estate, that as to that part of the fund 
which was not applicable to the portion of the 
annuity representing the annuity of 800/. cur- 
rency, the creditors of W. had priority over the 
mortgagee as well as over the executors of the 
widow. Lyon v. Colnlle, 1 Coll. 0. C. 440. 

Tinder Lord St, Leonards’ Act — Devise by 
way of Settlement. j—Section 18 of Lord St. 
Leonards’ Act does not apply to a case where a 
testator has devised his real estate, by way of 
settlement, to a person or persons for life, with 
remainders over. The meaning of that section 
is, that where a testator has devised his whole 
estate and interest directly to A. or to A. and B., 
or any number of persons as tenants in common, 
or joint-tenants in fee or in tail, so that the 
devisee or devisees can themselves mortgage the ' 
property, then the executors are not to have the 
power. But "where the estate is devised by way 
of settlement, so that there is no individual or I 
individuals who are able to make a title to a mort- 
gage, then that is a case to which s. 16 (whereby 
executors are empowered to mortgage a testator’s 
3’cal estate for payment of debts or legacies) 
was, intended to apply. A testator, by his will, 
appointed certain persons therein named execu- 
tors and trustees thereof, and after making cer- 
tain specific devises and bequests, he devised 
and bequeathed all the residue of his real and 
personal estate subject to his debts, funeral and 
testamentary expenses, and to the legacies there- 
inbefore bequeathed, unto and equally between 
his twin sons for life, with remainders over. The 
executors mortgaged a portion of the residuary 


real estate : — Held, that this was a case in which 
s. ] 6 was applicalrle, and that the mortgage was 
a perfectly valid one. B v:/,ww, In re, Penmny- 
ton V. Payne, 54 L. T. fJOO ; 84 W. E. 512. 

Express Powers — Mortgage for ‘^Eull or 
Valuable Consideration” — Priority of Mort- 
gage to Legacy,] — ^A. died in ISOO, ap|>oiuting: 
his two sons (his partnervs) trustees and executors. 
He gave 5,000/. in trust for his daughters and 
their children, cliarged on all his estate. He 
empowered his trustees to retain the 5,000/. in 
their business as long as they miglit reasonably 
require or wish, and subject "to that 0 [)tioii, and 
as soon as they conveniently could, they were 
to invest it otherwise. He gave all his residue 
to his sons, and declared, if they should sell or 
charge any part of the real estate for a “full or 
valuable consideration,” it should not be liable 
in the hands of the purchaser, to the legacy. 
Certain freehold business premises belonged to 
A. and his sons, in common, subject to a" mort- 
gage for 2,000/. In 1878 the sons mortgaged 
these premises to E,, to secure past and future 
advances. Ko fresh advance was matle at the 
time. Out of })revious advances the sons had 
(without any stipulation to that eilect by E.) 
paid of: the 2,000/. mortgage and taken a recon- 
veyance to themselves. '“Other part of such, 
advmico they had apjdied in extending their 
business : — Held, that tlic mortgage to E. was a 
clia.rge for a valuable consideration within the 
terms of the will ; that the testator had ma<le 
his ^sons the solo judges of the length of time 
during which it was reasonable to keep the- 
amount of the legacies in the business : and in 
the absence of mala fidcs the mortgage to E. hiul 
priority for the whole amount <lue on it to the. 
diarge of the 5,000/. Bedman v. Bonner, 6r> 
L. T. 270— C. A. 

Sale and Arrangements,” Power to 

make— Mortgage,]— A testator, after ap[)ointiiig" 
two persons executors and trustees of hi.s will, 
directed “ that the trustees for the time being 
of my will shall have full power to settle my 
accounts and wind up my affairs as they or 
he shall think fit, and in so doing to make* any 
sales mid arrangements they or he sliall judg^ 
expedient.” xVnd the testator devised* an<l 
bequeathed all his real and residuary personal 
estate unto and to the use of his trustees upon the 
trusts therein <leclared. Shortly after the tes- 
tator’s death, one of the trustees named in the 
will (the other having renounced probate and 
tlisclaimed the trusts thereof) raised a sum of 
500/. by a mortgage of a portion of the testator’s- 
I real estate for the purpose of satisfying some- 
I pressing claims against the te.stator’s es'l'-ato : — 

1 Held, that the mortgage was aiithori.sed by the 
' terms of the wili. Jonen, Pi re, Pntfon y. JPooJi- 
Jield, 59 L. J., Ch. 31 ; 61 L. T. 661 ; 38 W. E. 90. 

Ifotice of Breach of Trust — Gircumstances- 
amouuting to— Consequences.]— An executor and 
devisee in trust having paid ofi; all t!)e delils- 
of his testator borrowed 1,000/. from Ih, upon 
deposit of the title deeds of the estate, alleging that 
the money was required to pay debts, but 1 50/., 
part of the 1,000/., was taken out in wine. 'J’he- 
debt was ]iaid off, and subsequently, seventeen 
years after the death of the testatrix, another 
.sum of 1,000/. was borrowed in the same manner 
S-2?' executor, who agi*eed to purchase 

200/. worth of wine. The executor also agreed 
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to execute a Icjral mortgage when called upon to a creditor, seeking to' ha%'e the ra.ort^’agoGs ijost- 
do so. The mortgagee assigned his security, and poned to the testators unsatisfieil' emfitors, and 
a legal iruu-tgage was then executed. Upon a stating circumstances in the transactions respect- 
bill filed against the representative ot that uiort- ing the loan leading to the implication that the 
gagee Held, that the nature of the original mortgagors had been dealt with as hoiieficial 
transaction was sutricient proof that the money owners rather than as executors. On an aiipeal 
was not hoiM'owed by the executor for payment from an order of Vice-Chancellor Stuart over- 
of debts, and the assignee from B. the original ruling a general demuiTcr founded on tbe’propo- 
inortgag(ie couhl not stand in a better position sitioii that in order to postpone tlie mort<m/mes 
than B. himself, aiKl the mortgage was therefore they must be fixed with actual knowledge Hiat 
deedared voiil. JJprf \, Tnieman, 2\) L. J., Ch. the money was not wanted for payment of debts 
t)02 : 6 Jur. {gj.s.') i21 ; 8 V . E. ()85. ^ and legacies : — Held, that a sufficient prinnl facie 

A. devisetl real estate to trustees tor eight case had been stated to entitle the plaintiffs to call 

luindred years, to raise money sufficient for pay- for an answer, and that the demurrer must be 
ment of such of his debts and legacies as his overruled, without costs, reserving the benefit of 
jiersonal estate should be insufficient to pay, and the defence to the hearing. (Mllnqwood v. 
declarcd that the receipts of the trustees should RmseXl^ 84 L. J., Oh. 22 ; fo Jur, (n s.) 1062 * 

be valid discharges. Subject to the term, he 11 L. T. 322 ; 18 W. ^"68 L.JJ.* ^ ^ 

gave the estate to his sons B. and T., whom he Semble, the fact that, in the "dealings for a. 
appointed executois, B. being one of the trustees loan, executors who happen to be also beneficial 
ot tlici tcrni- iiiid lliG only^ one wlio ficiscl in tliG ovimers tmvG Ibocii trontGcL witli in tliGir Ifittor* 
trust. The personal estate at liis death was snffi- character, is not sufficient gi-ound for inferrino- 
cient for the payment of his debts and legacies, that the money was not borrowed to pay the- 

The debts and all but two of the legacies were testators debts. Jh. ^ ^ ' 

paid, but the executors spent the rest of the per- A testator charged his debts and legacies upon 
sonal estate, and became bankruiits Held, that his estate generally, and devised and bccnieathed 
the real estate, as against mortgagees, was subject the residue to his six sons as tenants in common 
to tlie two unpaid legacies. JUncavd v. Cluifier, giving his executors power of sale. One of the 
32 L, J., Oh.^GbG ; i) Jur. (x.s.) 767 ; U L. T. 243 ; sons, who was the only acting executor, was in 
11 W. E. 1057. partnership with another person, and paid debts 

E. and B. advanced l,0o0f. to B. and 1. on the of the testator with moneys advanced by the 
security of the term and the fee, and in the mort- partnership; he also purchased the residuary 
gage tleecl it was stated that the trusts of the shares of several of his brothers, and he borrowed 
term had not been p>crfonned, and that the sum money from the plaintiff, and deiiositod with him 
of 1,OOOZ. was paid to B, as trustee of the term the title deeds of real and leasehold estates of the- 
Held, that E. anti B. were aware that the money testator by way of security foi- the same with a 
was not advanced for the pui-poses of the trust, note, undertaking to make i)vcr such proiierty to- 
and that their security was subject to the unpaid the plaintiff when required. The pa,rtiiershi]) 
legacies. Jh _ banlmipts, and a deed was 

S. advanced oOOZ. to B. and T. on the security mg the residuary estate of the testator to trustees 
of the term and the fee, and in the mortgage upon tmst, among other' things, to repay to the 
deed it was stated that all the debts and legacies assignees of the bankrupts tlic\advanccs 'made to. 

had been raised or provided tor : — Held, that the the executor by the firm : Held in the eircum- 

debts having been paid, the mortgagee was bound stances of the case, that the continct for security 
to see that the legacies were satisfied, and that between the plaintiff and the executor was not 
his security was subject to the unpaid legacies, for an equitable mortgage of the testator s estate,. 

T m / T 1 • 1 i. 1 comprised in the deposited deeds niider the 

B. and l.,as executors, had signed two legacy powers given to the executors by the will hut 
duty office receipts for the two legacies Held, was a contract for an eciuitable mortn«arre of no> 
that this did not amount to an appropriation more than the beneficial interest of tlm executor 
by the executors of the sums required for the therein. That, although debts of the testator- 
legacies so as to discharge tlie real estate. Ih. had been paid' by means of the advances made - 

An. executor, who was also devisee, subject to by the partnership to the executor, and although 
a charge ot debts, mortgaged, by one and the the assignees of the banlo’upts rnitffit possibly be 
same deed, real estate of the testator, and entitled to stand in the places of the cre<litar so 
property belonging to himself personally. vSnb- paid as against property still remainirnr in the 
seqncntly he again mortgaged jiart of the hands of the executor, ‘they could not so stand 
testator’s property ; and by a contemporaneous in the places of such creditors as to possess the 
deed imule between the same parties, and for the rights which those creditors ori<n*iianv had of 
same sum, mortgaged property of his own following the property of the &stktor which 
Held, that these circumstances were not in them- had been alienated by" the executor for his own 
selves sufficient to rebut the oi'dinary presiimp- purposes or benefit. That the plaintiff' was cm 
tion of law ; that the executor must be taken to titled to have the estate of the testator niardiallod' 
have been acting in the due discharge of his duty ; so that the subsisting debts and chaivms thereon 
and that Uiercfom the moidgagees must be might be thrown in the first place mi 


Persons wdio under a will were executors and Semble, no case goes so far as to decide that 
also benehcial devisees subject to debts and where an executor liavim^’ also an interest 
legacies, borrowed money on mortgage of the aliens land of his’ testator, 'and' <aftcrwards 
devised real estate. The testator’s property borrows money for the purposes of the estate 
proved insufiieimit, apart from the premises thus the lender can come upmt the lands, aliened in 
charged, to pay his debts ; and a bill -was filed by the hands of the alienee. Ih. 
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(c) JJu'hilitij for Aj^jMcatum of Proceeds. 

See now ihe Tro.sfcc Jet, 1893, ,‘f. 20, eonferrhtff 
foil power on. trustees to (jive efiectunl dbwhtrfjes, 
'replaeinj Contrjfoncinp and Law (f Property 
Jet, 1881, -V, 3(>. ' And 'ep. prior thereto 22 4‘ 23 
VlcK e. 35, ,s*. 23, rind 23 do 24: Vbd. e. 145, s. 20. 

Apart from Statiite.]'--Oii a piivchase from 
S 1 .U executor or other person having power to 
ileal with real estate if there be no rea.soii to 
infer that the executor is not selling for pay- 
ment of debts, the purchaser is discharged 
ifroiii seeing to the a])plication of the purchase- 
moneys. 8eeus, if the executor be selling for 
seciiriiig his oini private debt, or otherwise for 
his own benefit. Haynes v. Forshaw, 1 1 Hare, 93 ; 
22 L. J., Ch, 1060 : ’l7 Jur. 980 ; 1 W. 11. 346. 

When* a testator gives a power to mortgage 
his real estates in aid of the personal estate, a 
person dealing with bis sole acting executrix is 
aiot bound to' see to the application of money 
advanced to her and secured by mortgage of real 
^estate f>f the testator. FarhuU v. Farhall 38 
h. J., Ch. 281 ; L. 11, 7 Eq. 286 ; 17 W. 11. 350. • 

A testator gave xl. a power to mortgage the 
whole or any portion of his real estate in aid of 
his personal estat.e. His sole acting executrix 
opened an executorship account with Ids bankers. 
Hhe, having overdniwn this account, and being 
required by the btmk to iiiid security, mortgaged 
real estate* of the testator to secure the balance 
due and future atlvanccs. She expended most of 
the money on her own ])crsonal expenses, and 
those of her children ; — Held, that the bank w'as 
not bouiul to see to the ap]dication of the money 
.advanced to her : and, tiierefore, on a claim 
being sent in by the bankers, under a decree for 
.administration,* for their balance, that they were 
-entitled to receive it out of the c, state. Ib. 


Where General Charge of Debts and 

iXegacies.] — If laiuls arc devised for payment of 
-debts in a schedule, purchaser is bound to see to 
application of purchase-money ; but if trust be 
.gciicin] TO pay debts, though he has notice of 
them, ho is .not so bound. Abhof- v. Gibbs, 1 
Eq. xlbr. 358. And see Punch v. Kent, 1^ V^ern. 
:260. S. Walkwr v. Fhinistcad,^ Ken. Ch. 57. 
Itojers V. tyhillicorno, Ambl. 188. Jenhins v. 
Hi'lcs, 6) Ves. 654, n. ; 6 B. 11. 14. \V}irianiso?t v. 
Curtis. 3 Bro, C. 0.9().' Culpepper v. Aston, 2 Ch. 
Ca. 1 1 A Flliott V . Herr y man, 2 xUk. 4 : Banian I, 
'78. Shal cross \ . PLvon, 7 L. J., Ch. 180. Pohin- 
son V. Lowat(fr. 1 7 Beav. 592 ; 5 Do H.^M. ct G. 
272 ; 23 L. J., Ch. 641 ; 18 Jur. 363 ; 2 W. 11. 394. 

Where land is directed by will to be sold 
.genci'ally, and the money to form part of the 
personal estate, the purchaser is not bound to 
see to the application of the money. Smith v. 
(hnjon, 1 Bro. 0. C. 186. 

Whether the rule, that wliere there is a 
general charge of debts not sciiediiled, a [>nr- 
chasor is not to sec to the application, holds 
where the purchase is not from the original 
trustees, but from others to whom they conveyed, 
(iumrc. xin objection upon the distinction was 
■ovelTule.dupou circumstances. Brayhrohe (Xc/vQ 
V. Inship, 8 Ves. 417 ; 7 11. 11. 10b. 

Generally, a purchaser from an executor, not 
bound by ins misapplication of the money, nor 
in many cases even of pledge, if free from fraud 
or direct evidence on the face of the transaction 
-of an intended misapplication. jdlLeoil v. 
Dritnouond, 17 Vos. 154 ; 11 B. 11. 41. See also 


Whale V. Booth, 4 Term llep. 625, n. ; 2 B. B. 
483, n. 

Where the i)urchase-money is to ])C laid out 
again by the trustees generally, tlic })urcliaser 
need not look to the application. ^Poran v. 
Wiltshire, 3 Swanst. (599 ; 19 B. B. 28, . 

Mortgagee or purchaser from executor of land 
charged is not generally bound to see to tlie dis- 
position of the' trust fiuul : biit where, in tlie 
transaction, there is intrinsic evidence of breach 
of trust, ami that the mortgagee or pui'cliaser 
must have been aware of it, sueii land will still 
remain chai'ged and liable. A at hi ns v. Chech, 

2 Sim. & S. 199 : 25 E. 11. 181. 

General Charge of Debts and Legacies — 

Payment of Debts, effect of.] — ^AVhere an estate, 
is cliarged generally with the payment of_ debts 
and legacies, and the dclits have been ]'»ai<i, but 
not the legacies, the ])urchaser will not b(‘ bound 
to see to the application of the purcliase-money, 
unless it be proved that he knew of the payment 
of the debts; and the taking of a general bond 
of indemnity, or of :i bond of imlmnnity against 
the legacies only, will not raise tbciiitci'ence that 
he knew of such t>aymcnt, Johnson v. Ken nett, 

3 Myl. tV K. 624. Be versing 6 Sini, 384. 

The rule relieving a purchaser from seeing to 
the application, of his purchase-money, where 
there is a general charge of debts and legacies, 
has reference to the state of things at the < loath 
of the testator : and if the debts arc aftei’wards 
jiaid, leaving the legacies charged, that circum- 
stance cannot vaiy the rule. Bland v. Bland, 

4 Mvl. k. C. 420 ; 8 L. J., Ch. 289. 

The rule wliich relieves a purchaser from 
seeing to the application of the purchase-rmmey 
when the estate is subject tci a primary general 
charge of debts, has reference to the time of the 
testaPor’s death' and does not cease to be tipplic- 
able though the debts be subsequently paid : and 
thercfore,\vliere an estate so charged was sold by 
the trustee, it was held that the cestuis que 
trusteiit were not necessary parties to the con- 
veyance, though the sale did not take place till 
t wen ty-hve years after the testators death, and 
the vendor, on being asked by the pin'chaser 
whether all the debts were not paitl, had refused 
to answer the (.piestioii. Borhes v. Peacock, 1 
Ph. 717 ; 15 L. J.. Ch. 31. Bevei'sing 12 8im. 
i 528 ; 13 L. J., Ch. 46 ; 7 Jur 688. S. C., at law% 

' 1 1 M. A W. 630 ; 12 L. J., Ex. 460. xind s(w 6 Jur. 
476. Aiidscc Tampwra //- WilUcunu; a iul Lnndan, 
Pi re, 51. L. J., Cli. 434*; 20 Ch. H. 465 ; 46 L. T. 
542 : 30 W. B.' 801— 0. A. 

The rule of courts of equity as to the non- 
liability of a. purchaser to see to the application 
of the purchase-money, where a trustee is selliiig 
an estate which lias been charged by the will 
with debts and loga.cies, does not de})eiid U])un 
the existence of debts, but upon an implied 
declaration of tlie testator that he means 
intrust his trustees with the exclusive power of 
receiving tlic money, and of absolving the pur- 
chaser or mortgagee from seeing to the a])])lica- 
tion of it ; and this power does not cease by 
there being no debts. SlroughiU v. xinstey, 1 
He G. M. A G. 635 : 22 L. J., Ch. 139 ; 16 Jur. 671. 

If it appears that a man is himseJf the tnisrcc 
as well as owner of the property, if it absolutely 
appears that he is raising money not lor the pay- 
ment of the obligation with wiiicli it is charge<l, 
there the purchaser or mortgagee will be bound 
to see to the application of the }mrcliase-money. 
Ib. 
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such an to reialer it iiiciiin}>ent on the mortgagee 
to see to the apjilication of the part of the money 
which was not applied in liquidation of the 
nioi.'tga.ge on A.’s estate, Malorim v. 

7 L. 180, 

— Where Particular Behts charged.]— 
Where lands are to be sohl for payment of 
][>articular debts, tlie purchaser must take care 
to see his purchase-money rightly applied ; but 
if more- is sold than is sntlicient to pay the 
debts, that shall not turn to the prejudice of 
the purchaser. Sjmldiug v. SJudmer, 1 Yern, 

mu 

Objection to title by a purchaser, under a 
trust to sell, as bound to see to the application 
of the money in satisfaction of scheduled cre< li- 
ters and others, coming in within a limited 
time after the date of the deed or disabilities 
remove<l, overiaxled, u]xon the tenor of the deed 
implying that the receipt of the trustees should 
be a discharge. JhdfonrY, Welland, lf> A^cs. 151. 

The tloctrine as to binding a ])urchaser to 
see to the application of the money by trustees, 
has been extciuleil further than any sound 
CHiuitablo ])rii]ciple will warrant. Id. 156. 

Blortgagees with notice of a specific charge 
for payinont of debts upon devised estates, 
were : — Held, notwithstanding releases of the 
executors to the devisees (such devisees being 
themselves two of the executors, and the releases 
not shewing that the charge had been raised and 
paid), to be bound to see to the application of 
the mortgage money. Bmlthwaite v. Britain, 
1 Keen, 206. 

When lands are sold subject to bond, or other 
specialty debts, this court presumes that the 
money is to he applied in payment of those 
debts, and that the sale is made with that view, 
and the purchaser will be discharged. Bat it is 
a different case when the parties are purchasers 
for valuable but not money consideration under 
a settlement pendente lite ; and the creditors are 
entitled to follow the lands in the hands of 
such purchasers, semble. Hi (fains v. Shaw, 2 
I)r. tfc AYar. B56 ; 1 Con. &; L. 4*00. 

Under a trust to pay a specified debt of the 
testator, and debts generally, a purchaser of the 
estate is not bound to see the specified debt 
paid. llohinaon v. Lowatcr, 17 Eeav. 51)2. 
Athrmed. 5 Ue G. M. <S: G. 272 ; 23 L. J., Gh. 641 ; 
18 Jur. 3'63 ; 2 AV. 11. 394. 

Power to give Eeceipts.] — The question 

whether an executor or trustee who sells an 
estate, can give a good receipt for the purchase- 
money, is not a question of conveyance but of 
title. Forh^s v. Feacoeh, 12 Sim. 528 : 13 L. J., 
Ch, 46 ; 7 Jur. 688. And see S. 0., 6 Jur. 476. 
And on appeal, 1 Bh. 717 ; 15 L. J., Oh. 371. 

The doctrine of Forbes v. Fcaeoeli (supra) 
amounts only to this, that where prior to 22 A 23 
Yict. c. 35, and 23 24 Ahct. c. 145, there is a 

trust to sell real estate, and pay debts and legacies 
out of the proceeds, there is also an implied 
power in the trustees to give receipts for the 
purchase-money. There is nothing in that case 
authorising trustees, by reason merely of such a 
charge, to sell a settled estate. Carlyon v. 
Trnseott, 44 L. J., Ch. 186 ; L. R. 20 Eq. 348 ; 
32 L. T. 50. 

A testator by his will, dated the 4th September, 
1858, devised his real and personal estate to 
trustees upon trusts to pay debts, and subject 
thereto upon trust as to a freehold house to allow 


his wife to reside there <luring her wndowhood, 
and on her death or second marriage, upon trust 
for sale. The testato)* died in the same year. 
An administration suit was instituted, and the 
chief clerk fouml that all the debts were paid. 
The court afterwards decreed a sale of the estate 
in question, and 1 lie purchaser raised the objec- 
tion that the widow being still alive, the order 
was beyond the jurisdiction of the court : — HekU 
that the court had no power to make the order. 
Ih. 

AA^here there is a power of sale for the purpose 
of making certain payments, a power to give 
receipts and discharges may be inferred. OrerilU 
v. Broume, 7 H. L. Gas. 689 ; 5 Jur. (K.s.) 840 ; 
7 W. R. 673. 

Testator devised his estates to trustees in trust 
to sell, and declared their receipts to be sufficient 
discharges ; and he directed his trustees to com- 
plete any contracts fur the sale of his estates, 
entered into during his lifetime, and remaining 
incomplete at his death : — Held, that his exe- 
cutor was the })ropcr party to give receipts for the 
purchase-moneys of the estates contracted to be 
sold bv the testnfor. Baton v. Samvter, 6 Him. 
517 ; 3 L. J., Ch. 107, 

A testator, “ in case his personal estate should 
he insufficient for the payment of his debts,” 
charged them upon his real estate : — Held, that 
the executor hatl an implied power to sell and 
give valid receipts for the purchase-money with- 
out shewing the insufficiency of the personal 
estate. Gnrtham v. Colton. Beav. 615; 11 
Jur. (it.S.) 848 ; 13 L. T. 34 ; 13 W. R. 1000. 

Held, also, that the lapse of thirteen years 
between the death and the sale did not affect the 
executor’s power. Ih. 

47 0eo. 3, c. 74, s. 2.] — AAdiere legacies were 
charged on the real estate of trader, and his 
devisee and executor sold part of the real estates 
before the debts were paid : — Held, that pur- 
chasers, notwithstanding the 47 Geo. 3, s. 2, 
c. 74, were liable to see to application ■ of pur- 
chase-monev. Jlorne v. Horne, 2 Sim. & S. 448 
4 L. J. (O.S.) Ch. 52, 

3 & 4 Will. 4, c. 104.] — AVhere real estate is,, 
under 3 A 4 AY ill. 4, c. 104, assets for the pay- 
ment of a simple contract debt, a purchaser of 
that estate, having notice of such debt, is not 
bound to see that his purchase-money is a,ppiied 
in })a 3 ''ment thereof. Jones v. Xoifes, 28 L. J.,, 
Ch. 47 ; 4 Jiir, (N.S.) 1033 : 7 AY. R. 21. 

AVhere a deceased owiiej* was lunatic, the fact 
that the simple contract creditor was the com- 
mittee of his estate, and that the <iebt was due 
in inspect of such committeeship, docs not alter 
the case. Ih. 

Inquiry as to Existence of Debts — Lapse of 
Time, Effect of.] — Persons who deal with trustees 
raising money at a considerable distance ol: time, 
and without apparent reason for so doing, are 
under an obligation to inquire and sec that no 
breach of trust is being committed. Stronghill 
V. Anstei/, 1 De G. M. &; G. 635 ; 22 L. J.,' Oil. 
130 ; 16 ‘Jiir. 671. 

H. devised all his real and personal estate toG., 
his heirs, &c., charged with liis debts ; plaintiffs 
were bond creditors, and received their interest 
of G., as executor, regulariy for sixteen years, 
but never asked for the principal, and G. during 
this interval made several sales of the testator’s 
estate : — Held, that the purchaser shall not be 
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(listurbetl after a quiet [>ossession of so many survivor to convert the whole, and to pay and 
years. EWott v. Mernman. 2 Atk. 41 ; Barnard, divide the same amongst his nephews and nieces, 

naming them. Part of his personal estate con- 
Where a testator had expi'essly directed pay- sisted of leaseholds for lives, renewable on the 
rnent of his debts, and the executor, after a lapse death of the last nominee, under different terms of 
of twenty-seven years from the death of the renewal, some arbitrary, some not. Some of the 
testator, exercised the implied power of sale premises contained in the leases ha<I come under 
thereby given, although the parties beneticially the control of- the charity commissioners, and 
entitled had been in possession, by the permission alterations as to the terms of renewal hatl beeii 
of tlie legal i-epresentative, for nine years, and the made by other lessors : — Held, that tiie executors 
executor refused to answer a requisition whether were not bound to obtain any renewal wliich 
there were any debts of the testator still unpaid, w’ould be prejudicial to the interests of the 
the ct.tiirt refused to disturb the established rule tenants for life, with a reference to chambers as 
that the executor can, without shewing that to wiiat contracts the executors should enter into 
there are delAs unpaid, make a good title to the as to renewal or sale of the testator’s interest in 
])roi)erty sold, and absolve the purchaser from the leases, and as to raising the necessary amount 
liability to see to tlie application of the purchase- of fines, Ac., a>s should be'most beneficial for all 
money. Sithhi v. Heape, 27 Beav. 553 ; 29 lu J., parties interested iiiuler the will. Aldoi Y^keii- 

Ch. 79 : 5 Jur. (N.S.) 1146 : 1 L. T. 51 ; 8 W. E. neEey, 7 L. T. 312. 

A testatrix by will gave her executor all her 
A testator, “ in case his ])Grsonal estate should interest in a farming lease upon trust to carry on 
be insutlicient for the ]>ay!iient of his debts,” the farm for tlie benefit of the plaintifi. The 

charged them ii])on his real estate r — Held, that executor accordingly carried on the farm until 

the executor had an implied pow'cr to sell and the expiration of the lease, and then obtained 
give valid recei[)ts for the purchase-money with- a new lease. Under the circumstances, held by 
out shewing the iiisulficiency of the })ersoiial the court below^ that the defendant was a 
estate. Gn-ethfun v. Colton, 34 Beav. 615 ; 11 trustee for the plaintiif, and an account wm,s 


Jur. (N.S.) 848 ; 13 L. T. 34 : 13 W. R. 1009. 
Held, also, that the lapse of thirteen year 


ordered of all moneys expended or received by 
the defendant in carrying on the farm. Upon 


betwx^en the deatliarul the sale did not alfect the appeal by the plaintifi against so much of the 


executor’s power. I h 


order as directed accounts : — Held, his having 


Where executors in wdioni the legal fee is vested elected to claim the profits of the farm, he could 
are selling real estate charged with debts, a })ur- not resist the taking of such an account, 
chaser is not bound or entitled to inquire wiiether Kendall v. 2rar,^teys, 2 De G. F. & J. 200; 
debts remain iiriijaid, unless twenty years liave 2 L. T. 709 ; 8 W. R. 747. 
elapsed from the testator’s decease, fatifpiemy-’ An executor to a tenant by sufferance, or at 
Willanme and Landau, In n\ 51 L. J., Ch. 434 ; will, obtaining a larger interest, is a trustee for 
20 Gh. D. 465 ; 30 W. R. 801 — 0. A. Reversing 45 the residuary legatee like the case of general 
L. T. 281. See also Poelm Peacock, 1 Rh. 7l5 ; occupancy. Jamen v. Dean, 11 Ves. 392. 

15 L. J., Ch. 371. 

Leases by Executors.] — Lessee of a term 

5 Other Dealings ^ quoties covenant for 

Other ueaimgs. renewal, having died intestate, his adminis- 

Insurance of Trust Property.] — An executor tratrix in 1806 subdemised the premises at an 
is not bound to insiu’e or continue the insurance increased rent, with a covenant that she, her 
of his testjrtor’s property against lire. Dailey v. executors, administrators and assigns, would 
Gould, 4 Y. ck G. 221 ; 9 L. J., Ex. Eip 43. renew to the sublessee, at the same rent, as 

Upon a reference to the master to inquire often as she could herself procure a renew^al 
what sums executoi's might have received but from her head landlord. Upon the death of the 
for their wilful default, the master has no administratrix, administration de bonis non was 
authority to charge executors neglecting to obtained by the defendant : — Held, 1st, upon 
insure with the amount of the policy for wiiich the evidence in the case, that the sublease of 
the testator to the time of his death wms accus- 1806 was a due administration of the assets; 
tomed to insure premises wiiich, in the hands of 2iul, that the sublessee was entitled, as against 
the executors, are destroyetl by fire, Ib, the administrator de bonis non, to a specific per- 

A testator, as lessee, w*as bound to insure. The formaiice of the covenant for renewal. ILiekcU 
insurance expired on the 25tli March, arul he died v. M'JVumara, LI. & G. t. Plunk. 283. 
on the 27th, without having paid the premiura. The appellant in this case having claimed the 
The premium wxas not paid i)y liis executors, and renewal of a lease from the heirs of the covenantor 
tiie liouse w^‘^s burnt dowm on the 26th May : — pursuant to his covenant, they refused, alleging 
Held, that the executors were not personally that the covenantor was a bare tenant for life, 
liable for not^ having kept up the insurance. This refusal is a breach of covenant, for which an 
Fry XyFry, 27 Beav. 146 ; 28 L. J., Gh. 593 ; action at law^ will lie against the representatives 
o Jur. ^N.s.) 1047. , of the covenantor. Macai-fney v. Blundell, 2 

^ , Ridgw. P. G. 113. 


executors do within the term ; lessor is com- 1 Ball &; B. 185 ; 12R. R.’lO. 

pellable renew''. v. 2 P. W. 196. In selling or subletting the Icascliolds of a 

A testatoi- directed his executors to get in and testator or intestate, an executor or administrator 
convert all his real and jiersonal estate, invest stands to the beneficiaries, or next of kin, in the 
the same from time to time, and pay and divide same relation as a trustee to his cestui que trust, 
the interest and diviclends to two tenants for life, Therefore, for an executor or administrator to 
wntli benefit of siu'vivorship. At the death of grant an underlease with the option of purchase 

41---2 ‘ 
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to he t'xerc.ised ])y the Huhlessecs at a future 
at a price now fixed, is ultra vires and 
a, hre;ie.]i of tiaist. Such a transaction cannot he 
Htippoj’ted a,s aeraiust the beneficiaries or next of 
kijt, ltowcv<!r advantageous tlie transaction may 
hav(', been to tbeii' estate. Ommlr Sicr/nt -¥«(?/- 
ifat'tmh (b, V. Mherhernj^ 50 L. J.. Oh. H08 ; 
\i\ Oh. I). 2ad ; 48 L. T. 748 : 20 W. U. 118. 

The owner of six leasehold lionses agreed in 
writing to let one of tliein, numbered 787, to 
a tra<iesina,ii, the agreeraeat saying notliiiig 
about, a restrictive covenant. On the same day | 
he also agreed to let another of the houses, I 
mirnbered 785, to a grocer, and he agreed with 
him that the business of a grocer should not he 
carried on in any of the other five houses. 
Afterwards he contracted to sell the house 
numbered 787, and a third house numbered 789, 
to T., also a grocer, and the agreement, which 
was in writing, and dated the (Jth July, 1870, 
contained nothing about a restrictive covenant, 
but. an underlease was prepared and engrossed 
which did contain a covenant that the premises 
sliouhl not be used for a grocer’s business. An 
appointment was made for the execution of the 
underlease and eonntci'part on a certain day ; 
hut on the previous evening, T. died suddenly, 
intestate. It was stated, hut on the }daintilfs 
evidence only, that after the written agreement 
of the 6th July, and before T.’s death, T. vt;rbally 
agreed to the" insertion of the restriction, and 
there was other evidence that lie was innpared 
to execute a counterpart of the engrossment. 
It having been shewn that the insertion of such 
a restriction would considerably diminish the 
value of the property : — Held, that the adminis- 
trator of. the intestate could not be compelled to 
execute a counterpart of a lease containing such 
a Testriciion. SnclUnq v. Thomaa^ Jj. J., Ch, 
506 ; L. il. 17 Efp 808. 

The written agreement of the 6th July 
stipulated that the property should be bought 
“ subject to the existing tenancies.” The plain- 
tiff alleged that on the Gth July the lessee of the 
house numbered 787 was under an agreement to 
consent to a restrictive covenant, and in proof of 
this the counterpart of a lease, bearing date the 
<lay before the agreement of the Gth July, was 
produced, containing such a covenant. It having 
been shewn that the lease was antedated, and 
was not in fact executed till after the Gth July, 
H 370 ; — Held, that the administrator was not by 
this clause bound to execute the counterpart of 
a lease containing the restriction. Ih. 

Assignments hy Executors.] — An agree- 
ment to assign a lease is good against an 
executrix. Smith v. Watson^ Bunb. 55. 

The purchaser of a term cannot have a 
covenant for title from executor assignor. 
Stamps V. Jfo7'ns, 1 Ves. k B. 8. 

Executors sell hy auction, in nine lots, sundry 
houses, which the testator, during his life, held 
by lease under the Crown, and of which they, 
after his death, obtained a new lease, subject to 
one entire rent of 248Z. ; the printed particulars 
mention tliat the sale is by executors, and that 
the nine lots are all held under one lease, and at 
one entire reserved rent : — Decree, upon a bill 
died hy the vendors, and an answer, submitting 
to perform the contract upon an indemnity being 
given, that the purchaser of one lot, with respect 
to which the particulars stated that the appor- 
tioned rent for it was 527., was entitled to have 
an indemnity from the executors against his 


liability for the wliol(‘ n'served rent, and the 
breach of any of tlu^ c.ovenanis in the original 
lease, in such a cns(i tlui defendant, is entitled 
to have his costs, up to ami including the 
hearing. v. bV/i'/, 8 L. J. (o.s.) Ch. 15. 

Agreement to take Lease— Obligation of 

Eepresentative.] — A. leased pi'emises to ih for 
ten years, u.nd B. covenanted not tc’i assign the 
premises without A.’s consent. A. agrccH] to 
grant to C. a lease for ten years from the end of 
B.’s term, subject to the same covemints ji,s were 
contained in B.’s lease. C. died ]>eforc the l(*asc 
was executed to him. A. Hied a bill against O.’s 
executors (who admitted assets), for a specitic 
performance of the agreement, and offered so to 
qualify the covenants of the lease as that the 
executors should be no further liable thereon 
than they would have been on the covenants 
which ought to have been entered into by 
tbe testator in ease a proper lease had hetui 
made to him. Specific performance of the 
agreement decreetl, with a reference to the 
Master to settle the lease. PhilVqm w Ecemrd^ 
5 Sim. 102. 

Agreement for a lease, with a covenant that 
the lessee should build a wall round the land, 
A lease was executed by the lessor, but not by 
the lessee, which did not contain the covenant to 
build : — Held, after the death of the lessee, that 
a suit could not he maintained against the 
administrator having assets for a specific per- 
formance of the original agreement. Jilossp v. 
Frendemjdst^ 18 Ir. Ch. E. 878. 

Specific ])erformance of a covenant in a lease 
to take a renewed lease decreed against lessee’s 
executors, who had eutei’ed and admitted assets. 
Steqdipns v. Ifofham, 1 Kay tS: J. 571 : 24 L. J., 
Ch. 605 ; 1 eJur. (N.S.) 8-12 ; 8 Eq. E. 571 ; 8 
W. E. 310. 

But the court will take care that the renewed 
lease, if not beneficial, is so fjumed as that no 
personal liability shall be incurred by the 
executors. I Ik 

Kent — Eight of Administrator de bonis non.] 
— An executor makes a lease, rendering rent ; his 
administrator shall have the rent, and not the 
administrator de bonis non. Eoed v. Bohl/iso/i, 

1 Yern. 94. 

A. indebted to B. for rent : B. dies ; C, 
administrator to B. ; A. gives a note for this 
rent to C. : C. dies intestate. The note is an 
alteration of the property, and the rent belongs 
to the administrator of C., and not t<') the 
administrator de bonis non of B. JJarJivr v. 
Talcot^ 1 Yern. 178. 

e . Allowaxges axd Paymexts, 

In General.] — An executor making ])ayments 
in the usual and regular course, without any 
circumstances of sus[)icion. shall be allowed 
them in account, and be discharged from a,ny 
loss, lianm v. Baron. 5 Yes. 381 : 5 E, IL 52. 

Ko allowance to admin istral or.' for debts ])aid 
aftei* a decree to account, but they shall stand ii] 
the place of tlie creditors paid. Jones v. Julies^ 

2 Yes. J. 517 ; 2 E. E. 308. 

Semble, that an administrator Is entitled to 
thereasojiable charges of collecting the intestate's 
debts. Qllrs y.JJi/soh, 1 8tark, 82 : 18 E. E. 748. 

Payments to Beneficiaries.] — The trustee of a 
will, prior to the institution of a suit for the 
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administration of the testator's estate, made cer- 
tain payments to persons beneficially interested 
in the residue. The chief clerk in his certificate 
disallowed these payments on the ground that at 
the time they were made there was a debt due 
from the testator. At the time the payments 
were made, the testator’s estate was sufficient for 


rents of the real estate which he had appropriated 
to his own use in breach of trust. I^elly y. 
Basconihc^ 4 Giffi 890; 38 L. J., Ch. 100. 
Affirmed, 34 L. J., Ch. 283 ; 11 Jur. (isr.s.) 52 ; 
13 W. K. 306. 

C., an executor, expended large sums of money 
for the benefit of the estate of, and pending 


them and for payment of an equal sum to the I a suit which had been instituted against, his 


other residuary legatees as well as of the debt, 
hut it was not now snfiicient for these purposes, 
and also for payment of the costs of the suit : — 
Held, that L. was entitled to be allowed these 
payments, although the time for reviewing the 
chief clerk’s certificate had expired. Lloyd v. 
Lloyd, 23 W. i^. 787. 


testator A, for the administration of the estate 
of his testator B., and to whose estate A. was 
liable for the default of his: co-executor. Tliere 
was a balance due to G. on the account. The 
real estates of A. were ordered to be sold, and it 
was declared that the debt due to B.'s estate 
ought to be paid out of the estates of A, The 
proceeds of A.’s estates being insufficient to ])ay 
Statute-Barred Bebt.] — An executor may pay ! the claims : — Held, that as 0. had expended 
a debt proved to be justly due by bis testator, i the moneys as executor, he was entitled to be 


although barred by the Statute of Limitations ; 
and on the same principle ma.y have a right to 
retain his own debt, although barred by the 
statute. StaJiUclimidt v. Lott, 1 Sm. & G, 415. 
S. mu V. Walker, 4 Kay ck J. 1G6. 

Where a judgment has lieeii recovered against 
executors for a debt (iiie from their testator, and 


rccoiii)ed the whole amount due to him before 
any of the debts of A. were paid, and that the 
doctrine of retainer did not ap}>ly. Spaekoiayi v. 
Jlolhrook, 2 Giff. 198 ; 6 Jur. (N.S.) 881 ; 2 L. T. 
367. 

A solicitor, acting for the administrator of 
a deceased intestate, retained in his hands a 


they pay the debt, the executors are entitled to j portion of the estate and failed to account for 
be allowed such payment, although the Statute j the same. The administrator applied for and 


of Limitations might have been set up against | 
the creditor who recovered the jia Igment . Huater 
V. Hairier. 3 Giff. 214 ; 31 L. J., Ch. 432 ; 5 L. T. 
46. 

Ees Judicata. — An executor who pays a 

statute-barred debt after a judicial decision that 
the debt is not recoverable out of the testator's 
estate by reason of its being statute-barred, com- 
mits a devastavit ; and the creditor who receives 
payment of such debt, with knowledge of the cir- 
cmuhtances, is also liable to the testator’s estate 
for its repavmcnt. Mhlffley v. Mldyley, 62 L. J., 
Ch. 905 ; [1803] 3 Ch. 282 : 2 B. 561 ; 60 L. T. 
241 : 41 W. E. 650— G. A. 

Claim witMu Statute of Frauds.] — An ad- 


obtained in 1876, in the QuecJi’s Bench Bivision, 
a rule that the solicitor should be struck oif the 
rolls, or should answer an Mfiidavit relating to the 
retention of the sum by him. A writ of attach- 
ment was issued against the solicitor, who 
absconded, and the writ was renewed in each 
term down to 1887. In that year, upon further 
consideration of an action to administer the 
intestate's estate, the taxing-master was directed 
to tax the costs, charges, and expenses of the 
administrator properH incurred. He disallowed 
all the costs of tlie proceerliugs against the 
solicitor, on the gi*ound that iliey were !iot 
oi’diiiary proeeetlings, but were in the nature 
of punishment to the solicitor : — Hidd, upon a 
summons to review the taxation, that the. real 


ministrator is not bound to set up the [Statute i object of the proeeetlings against the solicitui 

of Frauds in respect of the payment of tlic ' was to obtain the money due to the estate, and 

balance of a sum of money ])roniised by the ! that thei’cfore some^ of the costs incurred tuiglit 

detjcasetl to be paid to liis t laughter on her ; to be allowed; but it was referred to the taxing- 

marriage. Oarratt'fi Truris, In re, 18 W. E. 684. 

Contra as to debt. Hoic/aton, In re, HieUl v. 

Wkite. 54 L. J., Ch. 950; 29 Ch. D. 358; 

52 L. T. 825 ; 35 \V. E. 604 ; 49 J. E. 759— C. A. 


Beneficial Expenditure.] — A testator devised 
his real estate upon the common trusts for sale, 
making his real and personal estate a mixed 
fund. His tinstces ami executors were advised 
that a few acres of freehold land which belonged 
to him might be advantageously sold in lots for 
building purposes, and that to develop their 
value it was tleslrable to build a villa upon part 
of them. 'Ehey accordingly built one at a cost 
of 1.600/. out of the testator's personal estate. 

This villa had ever since been let at 80/, a year, 
most of the other land had been sold, aiul the 
evidence tended to shew that the outlay had 
benefited the estate : — Held, that as the trustees 
had, in tlie bona fide exercise of their judgment, 
expended this sum as the best means of improving 
the estate, they could, at most, only be disallowed 
the amount of loss (if any) occasioned to the 
estate by the expcn<liturc. Vyse v. Foster, 

L. E. 8 Ch. 309 ; 27 L. T, 774 ; 21 AV. E. 207. 

An inquiry directed as to what allowances for 
permanent improvements should be made to an 
executor, who was ordered to account for the [ 21 AV. E. 222. 


master to eonsitler how far the costs incurred 
subsequently to obtaining the rule wm-e fur the 
benefit of the estate and should be allowed.. 
I)aris(, In, re, HuekaU v. Darh, 57 L. J., Cli. 3 ; 
57 L. T. 7.55. 

Probate and Succession Buty, Advances for 
Payment of.]— A testator died in August, 1861, 
and his executors remitted to their solicitor 80/. 
to obtain probate, and 25/. to pay iegucy duty. 
The solicitor became bankrupt in November, 
1861, and the money was lost. The court allowed 
the executors the\80/., but not the 25/., the 
latter advance being premature, the legacies not 
having’ been paid in 1863. (JarilcY, Warlandf 
32 Beav. 660. 

For Time and Trouble,] — An executor and 
trustee cannot claim compensation for personal 
trouWe and los.s of time in the performance of 
the trusts under a will, Init should hpo made a 
special case for com})eiisation before he entered 
on the performance of the trusts. Hrachwpj? v. 
Barnes-, 5 Madd. 90, 

An executor will not have a salary given him 
in the absence of some contract to that effect 
between him and the testator. Browne v. (Ml bnsq 
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Carrying cn Trade,] — Where a surviving 

partner is aho the executor of the one deceased : 
—Held, not entitled to a.n allowance for (airry- 
ing on the business after his partner’s death, for 
the bonetit of the estate. So, in the case of an 
executor and legatee of such surviving partner. 
jSfockm V. Dau'mn, (> Keav, H71. 

A surviving partner lining executor is not 
entitled, without express stipulation, to any 
allowance f(U' carrying on the trade after the 
testator’s death. Allowed expenses actually 
incurred under an erroneous conception that he 
was sole proprietor by jmrehase from his co-execu- 
tors, but which purchase was set aside as a breach 
•of trust, though bona fide. Burden v. Burden.^ 1 
Vcs. & B. 170 ; 12 II. II. 210. 

Circumstances under which the court making 
the executors and trustees an allowance for ' 
trouble and loss of time in managing the testa- 
tor’s leasehohl })roperty and carrying on his busi- 
ness, fixed the amount itself, without directing 
an inquiry. Forster v. Bidley, t De (1. J. & S. 
452; 11 L. T. 200. 

Professional Charges — As Agent.] — An agent 
named executor is not entitled to charge com- 
mission on business done subsequently to the 
testator’s death. Slfcrijfy, A,re, 4 iluss. 88. 

Executor Banker.] — An executor, wlio is 

one of a banking firm, cannot charge the ordinary 
banker’s commission against his testator’s estate. 
JIolgM)i(fto)i V. Grant, 0 L. J., Oh. 142. 

Executor Solicitor,] — The principle that 

an executor, a solicitor, is not entitled to profit 
costs out of the estate ai>plies etpially where the 
executor is one of a firm of solieitoi's. Barge v. 
Brntfon, 2 Hare, 878 ; 1 2 L. J,, Ch. 858 ; 7 Jur. 988. 

Payment of costs to a Loudon agent allowed 
to executor as costs out of t)Ocket. i h. 

An executor is not entitled to be allowed the 
costs of a suit in res}')ect of the estate, prose- 
cuted by a solicitor whom he did not employ ; 
the solicitor liimsclf is the party to apply for 
costs as alien on the fund which he has recovered, 
21k 

An executor, conducting suits as solicitor for 
the legatees under the will of his testator, was 
not allowed his costs in the first instance, where 
it appeared that he had conducted the suits in a 
negligent and taidy manner. (Jarmichael v. 
Wihon, 4 Bligli (x.s.) 140. S. C\, nom. Wlhvn 
V. Carmichael, 2 Dow A Cl. 51. 

Whereallowed hyWili.] — A testator gave 

all his residuary real and personal estate to trus- 
tees upon trust for his wife for life ; and after 
her death he directed that a just and true valua- 
tion should be made of “ all his freehold and 
leascliold estates, stocks, funds, and securities, 
and other residuary personal estate,” and directed 
the same to be divided, or considered as divided, 
into seven equal parts, and then disposed thereof ; 
and the testator directed that A. B., one of his 
executors, who was a surveyor by profession, 
“should be entitled to charge, and should be 
allowed, all reasonable charges as, a surveyor, 
in valuing his sai<l freehold and leasehold estates, 
and in letting the same, and in collecting the 
rents, or otherwise in the management of the 
said estates, whenever refiuested or instructed so 
to act by his co-trustees ” : — Held, that this latter 
clause applied solely to the valuation and maiiage- 
irient of the freehold and leasehold estates, and 
that A. B. was not entitled, under this clause, 


to make any charges in respect of valuations 
made by him of ilie residuary personalty after 
the death of tlie testator’s widow. Knott v. 
Coitee, 10 Jur. 752. 

If a solicitor is a])pointed an executor, liberty 
to charge for professional services will ndt 
authorise him to charge f<»r services which apper- 
tain to the ordinary duties of an executor. 
llarlnn v. Darhg, 28 Bea,v. 825 : 29 L. J., Cfii. 
022 ; G Jur. (X.S.)' 90G ; 2 L. T, 581 ; 8 W. li. 512. 

Commission on Indian Estates. — An exe- 
cutor in India proving his accounts in this courr 
is entitled to the commission, upon ]>n.yinents 
according to the practice in India. Chethani v. 
Aiudlcg (Lord^, 4 Yes. 72. 

xVgents, being also appointed executors of the 
principal, are not entitled to the commission 
upon I'cmittances from India by tlie testator not 
received till after his death. JUveeg v. Blahe- 
man, 4 Ves. 59(.>. 

An executor in India is entitled to a conmiis- 
I sion of 5 per cent, on all assets of a testator 
collected by him there, including the assets 
which he retains in resjjcct of a legacy to himself, 
not given to him in the character of executor, 
and including moneys belonging to the testator 
which were in the hands of a commercial house 
in which the executor was, and the testator had 
been, a partner, senible. (*oeherrIl y. Barher 
1 f^im. 28 ; 2 Buss. 585 ; 5 L. J. (O.S.) Ch. 77 ; 
28 II. II. 181. 

Executor in India, having a legacy for his 
trouble, not entitled to commission on receipts 
and payments, or cither, as executor ; not 
allowed, in passing his accounts, after a series 
of years, to renounce his legacy and charge com- 
mission on such receipts and pajmients. Freeman 
V. F'airlie, 8 Mer. 24 ; 17 II. II." 7. 

If an executor in India collects part of the 
assets there, and then comes to England and 
has the remainder remitted to him by his agent, 
he is entitled to commission on tliat jiart only 
which he collected in India, ('amj)hell v. Camp- 
hell, 18 Sim. 168 ; 11 L. J., Ch. 882 : <> Jur. 685. 

By a decree made in a suit for administering 
the assets of a testator who died in India, the 
master was directed to allow Indian commi.ssion 
to the executor tady in respect of assets received 
by him while resilient in India. The testator 
(whose estate was solvent for the })aymerit of 
legacies) died possessed of certain notes of the 
Bengal government, which the executor took 
from the treasury at Calcutta and lianded over 
to certain trustees in discharge of a legacy of 
the testator of ecpial amoimt with the notes : — 
Held, that the notes were assets within the 
meani]ig of the decree. C., 2 Y. A C. C. C. 
607 : 8 Jur. 28. 

A planter in India obtained advances from his 
agents, who, by custom, were entitled to a com- 
inission on their atlvances and on the pj'odiiee of 
the sales of the crop. The planter died, and bis 
executors sold the factory, and got in tlie crops, 
and remitted them to the agents, who sold the 
latter, and accounted to the executors for the 
balance, after deducting the amount <Iue to 
them : — Held, that the executors were entitled 
to 5 per cent. (Indian commission) on the gross 
proceeds of the factory and crop. Mattliea^s v. 
,Bagshaw, 14 Beav. 128 ; 15 Jur. 977. 

I Keeping up Testator’s Establiskment.] — 

I Trustee and executor, although taking Tinder 
1 will a commission as a satisfaction for trouble, 
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is entitled to allowances under a genci'ai trust 
to let and manage as he should think proper, | 
and out of the rents and profits to pay all rates 
and taxes, charges of repairs, stewaixls, bailiffs, 
and gamekeepers' salaries and expenses, and all 
■othei' charges and expenses he should think 
proper : ’out he was not allowed to appoint an 
establishment, gamekeepers, except as the 
due management required, Wrhh x. Shaffeathury 
‘(jSV/r/), 7 Vos. 480 ; G E. E. 154. 

An executors expenses in keeping up an 
establishment not disallowed simpiiciter, but 
there being a question whether travelling ex- 
penses were thereby economised, an inquiry was 
directed with liberty to the executor to bring ; 
forwa7’d afterwards such claims as he might have ; 
to be recouped his expenses, notwithstanding the 
further consideration of the cause was the proper 
time for doing so. ]irou:ne v. Col lhts\ 2 1 \V. li. 222. 

Executors must l^e allowed a reasonable time 
for breaking up a testator’s domestic establish- 
ment, and discharging his servants. Two months 
held not to be an unreasoiialjle delay, having 
regard to the circumstances. I’leld v. Pochette 
'■ 2-9 Beav. oTG. 

Eor Maintenance of Deceased’s Children.] — 
The infant children of testator, being respectively 
entitled to pecuniary legacies, which were lodged 
in the bank, and successively to the testator’s house 
and stock in trade, and equally to the residue, 
an offer of the executrix, the mother, to inain- 
tain all the children without requiring any assist- 
ance from the fund in court, u])on the terms of 
being released from accounting for the profits of 
the business which she continued to carry on 
between the time of the death of the testator, 
and the attaining his age l)y the first legatee 
entitled in the house and with the stock in trade 
of the testator on the consent of the pr. ami, and 
approval of the master, was decreed accordingly. 
IJrahe v. Fortune, 1 Moll. 201. 

In a creditors suit for the administration of a 
testator's estate, where the personal estate was 
insutficienr for payment of debts, and the master 
had foiunl that the executor and trustee had 
made advances for the maintenanee of the tes- 
tator’s children, but had infused to allow him to 
retain the amount of such a<lvauces out of tlie 
balance in his hands, arising from the rents of 
the real estate, the court, on the trustee and 
executor submitting to account, relieved him 
from jiaying the balance into court until the 
amount of {lie [>roceecls of the real estate should 
be ascertained. Littlehoy v. JliJl, 9 Jur. 986. 

But, as against creditors, an administrator 
cannot be allowed foi’ disbursements in the 
schooling, feeding, or clothing the intestate’s 
children subsequently to his decease, (rilet! v. 
Pyiu)n, 1 yStark. 32 ; 18 E. E. 743. 

Maintenance to some extent allowed out of 
capital, though the direction in the will ajiplied 
■only to income, the wdiole estate amounting to 
about 12,OOOZ., but the income having provctl 
insufiicient, owing to temporary charges ; but 
sums expended in luxuries, Ac,, as for the pur- 
chase of ponies, were disallowed. JJridge v. 
ProLim, 2 Y. & 0. 0. C. 181. 

Interest.] — Generally executor making 

advances for maintenance be.yond income in his 
hands is not entitle<l to interest, but, on further 
directions, the executor may be able to shew that 
common justice recpiircs the allowance of interest. 
The ease in which maintenance may exceed 


I income, is -where there was a reasonable expecta- 
tion that the amount of fortune would be greater 
than it turned out to be. KHhee v. Snr>/d. 2 Moll. 
235. 

Solicitor’s Costs.] — Executor, as such, employ- 
ing solicitor is allowed his costs. JPcmmafyi v. 
Jones, Dick. 587. 

An executor or trustee is not to be allowed, 
without question, the amount of bills of costs, 
which he has paid bona fide to the solicitor to 
the trust ; and the master, without regularly 
taxing the bills, will moderate their amount. 
Johnson V. Telford, 3 Buss. 477 ; 27 E. B, IIG. 

In taking the accounts of a personal re|jresen- 
tative, bills of costs paid by her are not to be 
i taxed, but the master will consider the reason- 
ableness of any items to which objections may 
be taken. Pitehford Y.Ihilme, 3 L. J. (o.s.) Ch. 
223. 

An executor will not be allowed the charges 
of his solicitor for doing things which the exe- 
I cutor ought strictly to have done himself*. 
' Ilarhin v. Parhi}, 28 Beav. 325 ; 29 L. J., Ch. 
G22 ; G Jur. (N.8.) 905 ; 2 L. T. 531 ; 8 W. E. 
512. 

An executor is not entitled to be allowed the 
costs of a suit in respect of the estate, prose- 
cuted by a soliciror whom he did not employ. 
The solicitor himself is the party to apply for 
costs, as a lien on the fund which he has recovered. 
Barge v. Button, 2 Hare, 373 ; 12 L. J., Ch. 
3G8 ; 7 Jur. 988. 

Incurred -whilst no Personal Kepre- 

sentative — Eatification.] — During a. period in 
wliich there was no personal representative of 
the estate of a deceased testatrix, the appellant, 
acting upon the instructions of Easton, a relative 
of the deceased, did work as a solicitor in respect 
of the administration and for the benefit of the 
estate. Subsequently the respoiulent Phillips 
obtained letters of miinlnistration do lionis non, 
and refused to pay the a},)pellant’s bill of costs : 
— Held, that the respondent was not bound, as 
administrator, to pay such costs. Phillips, Fx 
parte, Watson, In re, 50 L. J., Q. B. 619 ; 19 
Q. B. D. 234 ; 57 L. T. 215 ; 35 W. E. 709--d. A. 

Interest on.] — Court will not allow 

executor interest on costs jiaid by him, pending 
a suit concerning the estate. Where interest 
is allowed, it is onl}?- from the time of the balance 
having been struck on the general report. CrorUon 
V. 8 Price, 416. 

Accountant’s Charges.] — The master ought to 
allow in an executor’s accounts the expense of 
an accountant, where the nature of the accounts 
justifies it. Henderson v. H^Icer, 3 Madd, 275. 

Agent’s Commission.] — Executors will not be 
allowed to charge for the employment of an 
agent, except under very special circumstance.s. 
Bh7v.s‘ V. Dill, 3 Myl. k K, 26. 

An exception to the master’s rejiort, by which 
he had reduced an executor’s charge for the 
employment of an agent at 5 per cent, to 2^ per 
cent., overruled. lb. 

Executor with annuity allowed expenses of 
collection of rents. Willi Inson v. Wilkinson, 2 
Sim. k tS. 237 ; 25 R. E. 193. 

A¥here the book debts were numerous, tlui 
executors of a tradesman were held justified in 
appointing an agent to collect them, and in. 
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allowing him a salary for his trouble. Moifli'ni- [ provitled that his daughter’s a,nni,uty should 
.ww V, 1 Beav. 181. | in no case exceed 600/. a year; and that tlie 

overplus, after 600/. a year to her and 100/. to> 
his SOD,, should go to his son, but 
.■called produce his . ;persoTtal ..'estate ... was,:, 'not, 
to be taken as tlie ineoine (len'H’'e<l from the 
identifying liim at 'the bank. He was allowed mines, Imt the protit arising afteiv laying by 
tlie ])ayment in ])assiug his accounts. Jone{iV. 10/. per cent, to pay back the capital expended 
6 Beav. 188 ; T Jur. 781. in plant, &:c. ; and, subject to these gifts and 

devises, he gave all his real and persomil estate 
To Executor or Administrator paying or to his son. Tlie son was appointed, with 
making himself Liable for Debts of Deceased.] the trustees, executor ; they disclaimed and 
-—An executor who makes himself liable for renounced, and he entered into sole x>ossession. 

I : ' debts of the testator has no priority in respect In taking the accounts of the testator’s estate 

of such debts over the other creditors of the — Ideld, that the son had a right to apply, in 
testator, but stands in the same position as the payment of debts, all permanent persoiiaL pro- 
creditors for whose debts he has made himself perty befoi’e disposing of the mines ; that having 
liable. Luoas v. Willuaus^ 1 Be G-. F, & J. 139 ; paid oif with his own moneys debts which could 
10 W. R. 677. not have been paid olf without resort ingt to the- 

An executor who in winding up his testator’s mines, the debts so kept alive in his hands were 
aifairs, aiul acting in pursuance of the will, a charge on the net produce of the mines ; tliat 
and according to the testator’s course of business, the accumulations of the 10/. per cent, were a 
gave a jn’omissory note for a trade debt of the fund liable to the debts in exoneration of the* 
testator’s; — Held, not entitled to bo indemnitied mines: that as to any liabilities dixe to him in 
in full in respect of the note out of the estate, respect of over pajnnents of debts made by Mm 
which was insufficient to pay his debts. Ih. beyond the assets applicable, he woxild be entitled 
Executor paying to creditors more than the to interest ; that the 1,000/. legacy to the grand- 
value (xf his testator’s personal assets, ac(|uires an daughter was a charge on the real and personal 
absolute right to tliem. Chalmer v. Brailley^ estate, prorata. Xmv/ v. ir/y/i/nurr/i, 1 Drew. 576. 

1 Jac. (kWaik. 61 ; 20 R. R. 216. An executor having assets of his testator, 

A. owes money by real judgments and bonds, either in money or goods, before any bill had 
and dies intestate; liis administrator pays the been filed for the administration of the estate, 
jiidgiTieiits and, some of the bonds, and pays more applied to a creditor of the testator for a loan of 
than tlie personal estate amounts to. What the a sum of money ei^ual in amount to the debt ; and 
administrator paid on the judgments must be the creditor accepted the personal security of the 
allowed him ; but as to what he paid on the executor fin* the amount, and released his debt 
bom is, lie must come in pro rata with the other against the estate: — Held, that the executor 
bond creditors, llohhmn v. To)ige^ 3 P. W. 100. having, by such substitution of his own security 
Where there was a doubtful claim agaiixst the i for tliat of the estate, discharged the debt as- 
estate of an intestate, which, if unsatisfied, would against the estate, should not be treated as a 
have left a surplus, but which the surplus, after mere purchaser of the debt of the creditor, and, 
paying all other demands, was insufficient to pay, as such, entitled only .to stand in the place of 
the sole next of kin, not admitting the validity of the creditor; but that the executor was en- 
siich claim, agincd to give up the surplus if the titled to be allowed, in his own discliarge, the; 
administrator, who was a surety for the debt, Slip- amount of the debt as a debt of the tes- 
pnsing it to be a valid one, would contribute the ■ tator preferred and paid. IlejnvortJh v. Medo])^ 
remainder of what was wanted for payment of it, 1 6 Hare, 561 ; 18 L. J., Gh. 352 ; 13 J ur. 166. 
and by deed, which recite<i that the assets then in A., who was both heir and administrator, gave* 
the liands of the aduiinistrator were all the assets | to a creditor of the intestate a mortgage on the 
belonging to the estate, the next of kin released to descended estate for his debt, which' he cove- 
the adraiiiistratoi*, in consideration of his covenant nanted to pay. The creditor thereupon gave to- 
to pay the debt, the whole of his right and interest, A., as administrator, a receipt for the debt, but 
Ac., in the personal estate of the intestate. The no money passed : — Held, in taking an accomit 
debt was accm'dingly paid, and after that assets of tlie personal estate of the intestate as against 
fell in : — Held, that they were not included in the A., that he was entirled to charge the amount of 
release, and that the administrator was not even this debt as a payment out of the personal estate, 
entitled to recoup himself out of them what he George v. George^ 35 Bcav. 382. 
hatl contributed towards the debt. Lhido v. Executor pays debts with money reGeived 
Llndo, 1 Beav. 496 ; 8 L. J., Gh. 284. under a decree which is reversed ; he must 

A testatoi*, seised of real estate, and leasehold refund ; otherwise, if the appeal is delayed, 
ami personal estate, and, among other property, of Ftelmring v. /^taotf^ird {Lord'), 2 Yes. 3un. 582. 
leasehold collieries or mines, gave certain real 

estates to his son ; he devised and bequeathed all Interest.] — An executrix, who advanced 

his other real and personal estate upon trust, with money for the payment of simple contract debts 
the approbation of his son, at some convenient charged on die testator's real estate, allowed 
and proper period to sell and convert the same, interest on sueh advances. Blggar y, Bad wood, 
and to invest and apply 1,600/., part thereof, for 15 L. R., Ir. 219. 

his granddaughter; aiul after giving some small Executor bori*owing or advancing mooey to 
annuities, in. trust to pay to his daughter 200/. a pay testator’s creditors, who were very impiortii- 
year, besides one half share of the yearly in- nate, is entitle<l to allowance of interest llmreun. 
come and produce of his real and personal Small v. Wing, 5 Bro. R. G. (>6. 
estates, his intention being that she should 

enjoy an equal yearly income with his son Interest on Advances by.] — By the will of a 
during her natural life, treating 200/. a year as trader, tlie residue of his real and personal estate, 
equivalent to the real estate given to liis son, including his stock-in-trade and effects used. 


Broker’s Commission on Identification,] — An 
executor, ii])on tran.sferring stock to a legatee, 
paid one-sixteenth ]>er cent, to a stockbroker for 
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therein and the goodwill of his business, was 
bequeatlied to a rrnstee and executor, iipoii 
ordinary trusts for sale and conversion. The 
executor had from time to time out of his own 
moneys advanced various sums in excess of the 
baiaiu'e in his hands. The court allcnved the 
executor 4^. per cent, on the balances ap[)earing 
due to him at the eniL of each year, without in- 
cluding any interest in the computation of such 
balances. v. 43 L. J., C-h. 728 ; 

L. E. 1.7 Eq. r>54 ; 30 L. T. 156 ; 22 W. E. 437. 

Payment after Suit — Debts.] — Xo allow- 
ance to administrator for debts paid after a 
decree to account, but he shall stand in the place 
of the creditors paid. Jmm v. JuJicm, 2 Ves. 
Jun. 517 ; 2 E. E. 308. 

After a bill and answer put in the executor 
voluntarily paid a bond debt, and allowed on the 
account. Uarston v. OrfortI QEayl'), Pre. Ch. 
188 : Golies, 220. 

xVfter a decree in a suit for the administration 
of assets, an executor is not at liberty to do any 
act which affects the relative rights of creditors. 
fihetcefi v. Vanderkortit, 2 Euss. A M. 75 ; 1 L. J., 
Gh. 107. 

Executor cr administrator, after suit for 
account, may pay simple contract or specialty 
debts. Maltby v. Ilusf<elh 2 Sim. &; S. 227 ; 
8 L. J. (o.s.) Gh. 85 ; 25 E. E. 191, 

Payments made to creditors by executors after 
the decree in an administration suit, were not 
allowed to them, the utmost they were entitled 
to being to stand in the place of the creditors as 
to such pavments. MHchehon v. Pq}Ci\ 8 Sim. 
04 ; 5 E. tJ., Gh. 294. 

When, after a dccj'ee directing a legal personal 
representative to admit a.sset3 or to account, he 
pays debts, he will be allowed them, though the 
estate should be deficient. But when such a 
payment is made after a decree for the adminis- 
trathni of the estate the rule is otherwise. 
Ocorye v. George, 35 Beav. 350. 

If after a decree an executor thinks dt to pay a 
creditor, he does so at his own risk, and he is only 
eatitleti to stand in tiie place of his creditor 
against the estate. Irhi/ v. /r5y, 24 Beav. 525 ; 
3 Jiir. (N.s.) 1314. 

A testator had mortgaged his real estate to 
secure moneys held on the trust of iiis marriage 
settlement. A suit wa,s instituted to administer 
his estate, and to realise the mortgage. After the 
deei'ee (in 1832) the executors advanced con- 
siderable sums out of tlie j'ciits and personal 
estate, on account of interest, to the persons 
entitled to the mortgage. The estate proved 
deficient to pay all the creditors : — Held, in 
1857. that the payments could not be jii.stiffed, 
that the executors must repay the amount and be 
ciiarged with interest on the balances, composed 
of the money so improperly paid by tliem. 2b, 

Since Judicature Act] — Where an execu- 
tor or administrator, after the comiucn cement of a 
civditor’s adjnijiistration action, and before judg- 
ment, has voluntarily paid any cre<litor in fuU, 
the rule in e([uily anti not at law must now 
prevail, under Judicature Act, 1873, s. 25, sub-s. 
.11. ; and he will accortlingly be held to have 
juade a gotEl [>ayment, and will be allowed it in 
passing his acct)uiits, even though he nmj have 
had notice of the action behme paynienr. llad- 
M(roj)e(/n Assurance Soeiet-g v. 
Miiaebifc; ! (Ai. D. 733 : 2(> W, E. 417. S. P., 
Viharl V. GaZe-v, 59 L. J., Q. B. 152; 24 Q. B. I). 
364 ; 02 L. T. 551 ; 38 W. 11. 359~G. A. 


To prevent such payments being made in any 
such action, the plaintiff should, immediately 
upon issuing the writ, apply for and obtain a 
receiver. Jb. But Bee Red‘t ea*s*e, contra. 

An administrator or executor may prefer one 
creditor to another, and there is no equity which 
entitles the court to interfere except after judg- 
ment for administration. Therefore the plaintiff 
in a creditor’s action for administration is not 
entitled to iiiterim relief against the executor or 
j administrator unless a case is shewn of the assets 
i being wasted. JZarrh, In re^ IlnrrU v. IlarriBy 
I 56 L. J., Ch. 754 ; 56 L. T. 507 ; 35 W. R. 710. 
^ Approved, Welh^ In re, Molony v. Brooke, 59 
L. J., Ch. 810 ; 45 Ch. D. 569'; 63 L. T, 521 ; 
39W. R.139. 

I legacy.] — Where an administratoiq 

I possessed of the intestate’s goods, gave legacies 
1 and died, and his executor, without compulsion,, 
i and pending a suit in right of the intestate to 
: recover the goods, paid the legacies, the court 
I would not relieve him, for his payment was 
! voluntary, and with notice that tlie intestate's 
I right to the goods was controverted. Hodges v. 
j Waddlngtou, 2 Ch. Ca. 9. 

i /. Eight of .Indemnity. 

I In G-eneral.] — The court will protect an exc- 
! cutijr having done that which it would order 
him to do. Howe v. Dnvtmimth, 7 Yes. 150 ; (> 
E. E. 96. And see Zee v. Braw/i, 4 Yes, 369 ; 
4R. E. 20S. 

Under Lord St. Leonards’ Act-— JiTotice to 
Creditors by Advertisement.] — The 22 A 23 
Yict, c. 35, is retrosi)ective in its operation. 
kyinith- \\ Soritk, 1 Dr. eSc Hm. 384; 7 Jur. (N.S.) 
652 ; 4 L, T. 44 ; 9 W. E. 406. 
j An cxecutoi' who has distributed the assets of 
i his testator, after issuing advertisements ^. 1(1 
I taking the steps pointed out by the 22 A 23 Yict. 

I c. 35, s. 29, will have the same prt.>teetion as if 
I he had administei*ed the estate under a decree of 
j the court, and if he should have retained any 
j legacies as trustee, after appropriating them for 
! the beiiotit of the cestuis (pie trustent, he will 
no longci' be uiuler any liability (.pia e.Kecutor. 
(''/egg v. Bowland, 36 L. J., Gli. 137 ; ,L. E. 3 Eq, 
368 ; 15 L. T. 385 ; 15 W. E. 251. 

Next of Kin.]— -The 22 A 23 Yict. c. 35, 

s. 29, is not contined to claims of creditors of the 
testator or intestate, but applies also to }>ersons 
having claims as next of kin. Xeioton v. Pfierrg^ 
45 L. J., C. P. 257 ; 1 0. P. D. 246 ; 34 L. T. 251 ; 
24 Yh E. 371. 

Sureties in Administration Bond.] — It 

also aff’ords })rotect{(.)ii to the sureties in an 
administration bond, where the administrator, 
befoj'e distributing tlie a.ssets of the iutesrate, 1ms. 
pursued the course pointed out liy that seetii >ii. 1 h. 

Sufficiency of Notice.] — A notice addressed 

to “creditors and other persons having claims or 
demands against or upon the estate of the intes- 
tate,” requiring them to send in part.iciilars of 
their clainrs or demands upon the estate to the 
administrator, or that, in default thereof, he 
would, at the expiration of the time mentioned 
in the notice, proceed to administer the asseJs of 
the deceased, having regard only to ilie claims 
and demands of which he should then have had 
notice, is a sufficient notice uiuler tlie statute to 
a person having a claim as next of kin. Ib, 
j The daughter of the intestate left her liome 
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at an early age (in 1857), changed her name, 
and, without notice to any of her relatives, went 
to America. In LS71 she returned to England 
and endeavoured to trnd her mother ; hut, the 
mother having changed her residence and rnur- 
rietl again, she was unable to tiiid her. She again 
came to England in 1874, when she found that her 
mother was dead. Tn the meantime a sister of her 
mother liad obtained letters of administration, 
am I, after advertising in the “London -G-azette” 
and in “Tlic Times’' and another London 
newspaper, in tlic terms of s. 29 of 22 & 28 Yict. 
c. 35, for “ creditors and other persons having 
claims or demands against or upon the estate of 
the deceased,” distributed the assets amongst 
the brother and two sisters (herself being one) 
of the deceased, being ignorant that the daughter 
of the intestate was still living. In an action by 
her (who had procured the revocation of the 
letters of administration granted to her aunt, 
and a fresh grant to herself, and an assignment 
of the administration bond) against the sureties : 
— Held, that the notice being good in form, and 
the publication all that could reasonably he 
required under the circumstances, s. 29 of 22 & 23 
Viet. c. 35, aifordeti a good defence. Ib. 

The executors of a testator whose estate w’as 
liable to }'ephico trust money in consequence of 
a breach of trust ai’c not })rotected from liability 
under 22 A: 23 Viet. c. 35, s. 29, they having only 
issued notices for claims against the testator’s 
estate, to be sent in within, three weeks, by 
advert iseinent in local newspapers in the neigh- 
bourhood where the testator resided, and not in 
the “ London (lazcttc.’ ' Wood or 11 v. WH(/hf- 

mon. L. R. 13 E<p 434 : 20 L. T. 385 ; 20 W. R. 459. 

There is no absolute rule that notices issued by 
execute’s, under s. 29 of the act 22 ck 23 Viet, 
c. 35, to creditors and others to come in and 
claim against the estate of the testator should 
be published in a London daily newpaper of 
large circulation, or that a month should be 
allowed foi* the bringing in of claims. In deter- 
mining whether executors have given such 
notices as are sufticient to entitle them to the 
protection of s. 29. the court will have I'egard 
to the circumstances of the particular ease, such 
as the place of residence of the testator and his 
position in life. Wood v. WeifflitnuDi, supra, 
explained. Broeliouln rit,,I>outflit if v. Toicnmn, 
59 L. J., Ch. 18; 43 Ch. 1). l'; «1 L. T. 531 : 
38 W. R. 48— C. A. 

A testator was a small farmer in the country. 
He had lived at the same place for forty years 
previi)nsly to his death, ami had never been 
engaged in any other occupation than that of 
farming his own land, consisting of about iifty- 
two acres. After his death his executors issued 
a notice inviting creditors and others to come in 
and make theij' claims against the testator’s 
estate. The notice was published once in each 
of three local newspapers, and once in the 
“ London Gazette,” but it was not published in 
any other London newspaper. The notice fixed 
the period of a month from its date for the 
bringing in of claims, but it was not published 
till a day or two after its date. After the expira- 
tion of the notice the executors distributed the 
estate among the claimants of whose claims they 
had notice Held, that, as against claims of 
'which they had not then any notice, the notice 
was sufficient to entitle the executors to the 
protection given by s. 29, Quaere, whether an 
appeal lies against the decision of the judge on 
such a point. lb. 


The executor of a testator whose estate was 
liable to replace trust money, in consc(picnce of 
a breach of trUvSt : — Held, not ])rotec,tcd from 
liability niider 22 & 23 Viet. c. 35. s. 29, he 
having’ publislied notices in one local jiapcr twice, 
and ill the ‘'General Advertiser” twice, the time 
allowed by the first notice publislietl in the latter 
paper being less than one month from the date of 
publication. Jidhbujion^ 27 L. lb, Ir. 551. 

Hotice of Claim against Estate.] — An 

executor with notice of a elaiiii against his tes- 
tator’s estate is not discharged from liability 
to satisfy that claim by the fact that the person 
entitled to make the claim has failed to send in 
particulars of it in answer to an advertisement 
for creditors under 22 & 23 Viet. c. 3."), s. 29, 
Land Cmlit Co. of Ireland, In re^ MarbweirH 
Vaxe, 21 W. R. 135. 

Notice of a remote contingent liability oil the 
jiart of a testator is not sufficient to prevent his 
executor from distributing his residuary estate ; 
and if the executor distributes with such notice, 
and the liability afterwards ripens into a debt, 
he will be entitled to call on the residuary 
legatees to refund, Jerrix v. hhlfrr.'^tan, 43 L. J., 
Ch. 809 : L. R. 18 Eq. 18 ; 30 L.‘ T. 452. 

Duty to give Information of Parties 

receiving Money.] — A personal representative 
who has duly distributed the assets under 22 & 23 
Viet. c. 35, s. 29, ought to give an unpaid creditor 
full information as to particular parties among 
whom he has so distributed the assets ; but for 
this purpose a reference to the residuary account 
passed by him is sufficient. Lhidmy, In re^ 
FlUjate V. Lindsey, Ir. R. 8 Eq, 01. 

If he did not give such information before 
suit instituted by the creditor, he will be refused 
the costs of defending himself and claiming the 
protection of the statute. Ih. 

Calls.] — When an administratrix had 

distributed tiie whole of the intestate’s assets 
without making provision for calls on shares 
after being placed on the list of conti'iluitorics 
in a win<Iing-up : — Held, that there ouglit to be 
a decree for payment, and in, default for arlmlnis- 
tration. Price v. 48 L. J„ Ch. 4U2 : 22 

W. R. 401. 

An executor who held shares in a solvent 
banking company paid a legacy out of the 
assets. ""Afterwards the C(.un})any stopped pay- 
ment and was ordered to be wound up, and calls 
were made : — .Held, that the executor was not 
entitled to be allowed the amount of the legacy 
in his accounts. Taylor v. Taylo)\ 39 L. J.. Ch. 
(>7f) ; L. lb 10 Eq. 477 ; 23 L. T. 134 ; 18 W. lb 
1102. And see Xea^castle Banlilny Co. v. 
Ifymers, 22 Beav. 307, before the 22 tV 23 Viet, 
c. 35. 

The executons of a testator had during his 
lifetime, and at his request, become tinstees of 
a deed, wliei’eby certain shares in an unlimited 
company were settled on a tenant for life, with 
remaimiers over. While the company wa,s a 
going concern, and believed to be ]jerfectly 
solvent, they distributed the residuary estate; 
afterwards the company 'v^’as ordered to be 
wound up. Large calls were made in res})ect of 
the shares, and tlie remaindermen, all disclaimed : 
— Held, that tlie trustees and executors were 
entitled to be indeiunihcd out of the testator’s 
estate, and to call on the residuary legatees to 
refund. Jerris\. Wolferstan^ 43 L. J., Ch. 809 ; 
L, R. 18 E(.i. 18 : 30 L. T. 452. 
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Executors are not boiiud, in distributing their 
testator s estate, to retain assets in tlieir han<ls 
to meet a liability of 'vvliich they have notice 
unless the liability aniomits to a debt. Subject 
to s. 75 of the Couipanies Act, 18G2, the liability 
of a- shareholder for future calls is not a debt. 
Ac/%s7nnr. I/i re, llVoYfa/.'cr v. JiTrAv/o/^r, 60 L. J., 
Ch. 0 ; 45 Oh. I). 820 ; 68 L. T. 208 ; 39 W. R. 28 
— 0. A. A?i{/ .src further. X. c. 6, col. 1544, post. 

Mortgage Debt.] — ^^Vliere executors, who 

were actually aware of an apparently well-secured 
mortgage aiiecting their testator's real estate, 
having issued the usual statutory advertisement 
for cre<liiors, and received no reply thereto from 
the mortgagee, distributed the personal estate 
among tlie legatees without providing thereout 
foj- the mortgage debt, wiiicli the real estate 
afterwards })roved insuthcient to meet : — hleld, 
that the executors were personally liable to the 
mortgagee for such deiiciency to the extent of 
tlie assets so distributed. Srottirh- JEqultahle 
Life Ar^iurunee Sorietu v, Beattif^ 29 L. R., Ir. 
290—0. A. 

Unpaid Legacy.] — This was an action b^" 

a legatee under the will of F., who died in 1870, 
asking for payment of her legacy, which was 
directed to be raised out of real estate, and the 
non-raising of which she alleged to be a breach 
■of trust, and for the execution of the trusts of 
F.’s will. There bad originally been three 
executors and trustees of F.'s will : one of these, 
J., still survived, and was a party to the action, 
0. H. F., another of the executors, had died ii» 
1878. The cxeciibirs of C. H. F. were made 
■defendants, but claimed to be dismissed on the 
ground that In October, 1879. thej' had issued 
advertisements for claims under the provisions of 
22 A 28 Tict. c. 85, s. 29, tliat no claim had been 
made for the legacy, and they had distributed 
the whole of G. H. F.‘s estate. The plaintiff 
insisted that tlie^y ougiit to he I'ctained as defen- 
-dants : (1) because J., the surviving trustee, had 
acted as solicitor for the executoi’s of C. H. F., 
and had committed a breach of trust in not 
seeing that the [)laititiff's legacy was raised, and 
that the executors of C. H. F. liad constructive 
notice of this breach of trust when they distii- 
buted the estate ; (2) because the plaintiff had 
a right to follow C. H. F.'s estate in the hands 
■of the beneficiaries, and his executors ought to 
bo defendants in order that an account might be 
had against his estate : — Held, (1) that under 
the ci]‘cuinstaiices no notice of the plaintiff’s 
•claim could be brouglit liome to the executors of 
C. H. F. : (2) that the plaintiff had no right to 
keep them before tlie court in order to obtain an 
account which she could use against the benefi- 
ciaries in whose hands she could follow C. H. F.’s 
assets, but must bring the beneficiaries them- 
selves before the court, if she <losired to follow 
tlie assets in their hands. Frewen^ In re^ Frewen 
V. Frewen.; GO L. T. 958. 

Under Judicial Trustees Act, 1896 — Devas- 
tavit.] — A testator, who at the (late of his death 
was of high reputation, and apparently abun- 
dantly Solvent, after betpieathing to his widow 
a sum of 800/., [)a 3 mble immediately after his 
•tleath, gave the rest of Ids property to his widow 
for life, and after her deatli to his children. The 
■executor, who had reason to believe that the 
testator’s net assets would amount to at least 
20,000/., paid the 300/. legacy at once, and also 


paid some small sums out of income. Four 
months after the testator’s death the executor 
jirovcd the will and advertised iu the usual way 
for creditors. The claims against the estate, 
with one exception, were of a trifhng character. 
The testator had for many years aeted as agent 
of very large estates, ami the pre.sent owner of 
the estates had, previously to the advertisement 
for creditors, sent in a claim for sums due to him 
from the testator as his agent. Xmniediately 
after the advertisement an action was institute<l 
against the executor by the present owner and 
the representatives of his predecessor, alleging 
defalcations by the testator as agent. The 
executor, notwithstanding the action, contiiiuctl 
to make payments of income to the widow. 
Judgment having been given for the plaintiffs 
for a sum which more than exhausted the wdiolc 
assets of the testator, relief was claimed by the 
executor under the Judicial Trustees Act, 189B, 
in respect of the pajnnents he had nnule to the 
widow : — Held, that, under the cii'cmnstaiices, 
the executor was entitled to be relieved in respect 
of the payment of the 300/. legacy and other 
sums paid" by him before the is.sue of the writ 
in the action, hut not in respect of sums })aid 
subscqueiitlv to the writ. Kay, In re^ Ilonley v. 
Key worth, 66 L. J.. Ch. 759 ; [1897] 2 Ch. 518 ; 
46 ‘W. R. 74. 

Alleged Wilful Default— Acting ‘ * honestly 

and reasonably” — “Fairly to be excused.”] — 
Where the executor of a deceased soliciitoi’ was 
bona, tide and on reasonable grounds satished 
that he could not maintain an action, against 
a client personally to recover costs incurred iu 
an administration action and owing to the 
solicitor, there being an arrangement between 
the solicitor and the client to the effect that the 
latter siiould not be personally liable to tlie 
solicitor for the costs, except in the event of his 
being unable to recover the same in the. adminis- 
tration action, it was hekl that tlie })rineiple of 
Claeh v. Holland (19 Reav. 262) was applicable, 
and that the executor w'as not guilty of any 
wilful default ; bur that even if tlie executor 
was technically liable foi* a bieacli of trust, then 
under s. 8 of the Judicial Trustees Act, J896, ho 
liavnng acted honestly and reasonably, ought 
fairlv to be excused, lloherts, In re, Kniqlii v. 
lloherfr, 76 L. T. 479— C. A. 

Administration Action — Effect of.] — In an 
administration suit the order of the court is an 
indemnitv to the execiitOT's. Willlamn v. Head' 
land, 4 (/iff. 495 ; 8 N. 11. 412 ; 84 L. J.. Ch. 20 ; 
10 Jur. (N.S.) 884 ; 9 L. T. 824 ; 12 W. R. 867. 

In an administration suit, executors claimed 
to retain part of the residue as an indemnity 
against possible liability in res])ect of mining 
shares. Tlie court refused the ehuin, but 
I’equirctl the residuary legatees to undertake to 
answer such liability. Ih. H, I\, Addanin v. 
Fet'leli, 26 Beav. 884. 

The decree of the court in an administration 
suit, where an executor acts bona tide, is a 
complete indemnity to him, and it is not 
necessaiy to set apart an indemnity fund. 
Bodfion V, Sammell, 1 Dr. & Bm. 175 ; 80 L. J., 
Ch. 799 : 9 W. R. 887. 

Where equity has taken the manageine]it of 
assets from an executor, it will not permit him 
to be charged for what has been done pursuant 
to its directions. Farrell v. Smith, 2 'Ball & B. 
842. 
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A decree in an adm inistration suit practically 
iudeinnities executors against any claim in 
respect of property of which their testator was 
the siirviTinjx trustee and executor. Ltnimdes v. 
Wmkim,% 2i' L. T. 465. 

A bill was filed foi* the administration of the 
estate of the surviving trustee and executor 
of the will of C. A decree was madCj and 
subsequently a claim was sent in by persons 
beneticially interested under the will of 0. 
On motion by the executor for leave to take 
proceedings to administer the estate of C. : — 
Held, that the executors were practically 
indemnified by the decree, and the motion was 
dismissed. Ib. 

Where an estate is administered and the 
residue is paid over under an order of the 
court, the executor will be protected, and a 
creditor will not afterwards be allowed to sue 
him at law. Dean- v, AlUn^ 20 Beav. 1. 

An executor who, in an action at law by a 
creditor of the testator, has pleaded according 
to the truth of the case, is, when the assets are 
taken frcun and administeretl in c<|uity, entitled 
to the protection of the coui’t against any 
personal liability in respect of sucJi plea. Gaunt 
v. Taylor, 2 Hare, 415. 


he could require no indemnity against covenants 
from the residuary legatees. Shadbolt v. Wood- 
fall 2 Coll. C. a 30 ; 9 J ur. 220. 

A testator, to whom the interest in a lease 
was assigned, entered into an express covenant 
with his assignoi’s, the Commissioners of Public 
Works, to pay the rent reserved hj the lease to 
the commissioners, an<l further to indemnify 
them from the payment thereof : — Held, that 
the executor was entitled to an indemnity from 
the parties entitled to the assets in Tes[)ect of 
his liability to the rent, although the commis- 
sioners might possibly bo entitled to insist that 
they were not personnlh" liable, having contacted 
to pay it as commissioners and overseers of 
public works in Ireland. Trevor v. Thomas, 13 
Ir. Eq. E. 222. 

In an adniinistration suit, it appeared tliat ilie 
testator and his surviving partners were lessees 
of certain ironworks and premises for a terni of 
years of which eleven were unexpired, and as 
such lessees were subject to covenants for rent, 
repairs, insiiranee, ko., and tliat by the articles 
of partnershi]) tlie executors of a deceased 
partner might elect to become ]>artnei‘S in the 
concern, or to withdmw the capital of the 
deceased therefrom : — Htdd, that although the 


An estate was administered under the court, 1 executors had electctl not to become }>avtners, 
and, all claims being provided for, the devisee ! and no breach of the covenants appeared to 


■was let into possession. A further claim was 
afterwards made against the estate : — Held, that 
the trustees of tlie will were not justilied, of 
their own authority, in taking possession, to 
]>rovide for it. Undenvood v. Hatton, 5 Beav. 
30. 

Leaseholds — Independently of 22 & 23 Viet, 
c. 35.] — Where the respondent, being remainder- 
man under tlic settlement after the death of the 
father, tenant for life, <leraanded the residue of 
his father’s personal estate of the executor. 


have liappened, yet as such covenants, if broken, 
might leave the estate of the testator liable to 
demands sufficient to absorb it, the interest as 
well as the principal of the residuary estate 
must be retain e<l to answer any such possible 
demands, until the extent of the liability could 
be ascertained ; or if a 113' part of the interest or 
income should be paid to the tenant for life, 
it could oidy be on security to refund the same, 
if refiuired, to satisfy anv’ future <lemand. 
Fletrher v. Stevenson, 3 Hare, 86U : 13 L, J., 
Ch. 202 ; 8 Jur. 3o7. 


having power to avoid the leases granted by his ; Z. T. bequeathed certain, leasehold propevtvq 
father, whose executor might therefore be liable 1 to which she had become entitled Iw will, to 


ill damages in ease of eviction : — Held, that the 
executor was entitled to indemnity from him. or 
a contirmatiou of the leases before he could be 
required to pay over the residue. Verna a v. 
JEymont (7v/r/),' 1 Eli. (Jt .s.) 554. 

Executor liable to future contingent demands. 


K. A., his executors, administrators and assigns 
absolutefy, dui’ing the resitluc of her term 
therein, subject to the [laynient of the I'cnt and 
performance of the ctivenants reserved and 
contained in the lease under which she hohl the 
}>]‘cmises : and as to her lesiduaiy iiorsorial 


in respect of covenants entered into l\y tliC testa- ' estate, subject: to the pajunent of her debts, 


tor for payment of rent of premises specifically 
devised, is entitled to a sufficient indemnit}’ 
to be given by the legatee ; but if there is 
no surplus after payment of debts, the executor 
is iirotectcd against demands on foot of such 
covenants, bv- pajnnents made even to simple 
contract creilitors before notice of the breach. 
WUdrldge v. JTAane, 1 Moll. 122. 

Executor claiming to retain out of the 
residue certain parts of the properfy, to protect 
himself against a future contingent demaiul in 
respect of covenants entered into hy the testator 
for payment of rents and repairs of an estate 
held by him under lease from a corporation, 
though there was no existing breach of covemiiit, 
nor arrears of rent, in respect of which he ivas 
lialilc ; on a bill by the residuaiy legatee for the 
property so retained, ordcreil that the funds in 
question be made over to the plaintiff, on his 
giving a sufficient indemnity to the executor ; 
tlie terms of such indemnity to be settled 
before the master. Simmons v. Holland, S 
Mer. 547. 

Where an executor assented unconditionally 
to a specific bequest of leasehold : — Held, that 


fiiuei-al, testamentary and other e.x])enscs, she 
gave, devised and becpieatlied the same to J. B.,. 
his heirs, executors, admiuistraiors and assigns 
absolutefy. The lease under which the premises 
thus bequeathed to il. A. were held contained a 
covenant, by the lessee, to keep them in re[)air. 
It appeared that at the time of tlie testator’s 
decease dilapidations had taken place, )>ur 
whether any ot them had taken place before she 
came into possession of the premises was not 
shewn. An order having been matle letting 
K. A. into poss(‘ssion, and setting aside a sum of 
stock out of the Testatrix's estate to indemnify 
the executors : — Held, on appeal, that it. A. 
took the proper!}^ cuiii oncre, and was liable, as 
between himself on tlie one hand aiul the executors 
of Z. T. and her residiia,ry legatee on the other, to 
do the repairs in respect of tlila])idations existing 
at the testatrix's death ; hekl, also, that the 
executors of Z. T., being liable as between 
themselves and the lessor in rcs[)eet of dilapi- 
dations which had taken place (luring their 
testatrix’s lifetime, w(ire entitled to receive 
from K. A. an indemnit\" in respect of such 
.liability before he was let into possession* 
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HlrliUng t. Boyer. B Macii. & G-. (>35 ; 21 L. J,, 
Oh. 388‘: 13 Jm\ 137. 

Where leaseholds, of which a testator was 
lessee, have been s})eciiicallY bequeathed, the 
executors are entitled to indemnitY’' out of the 
.general estate against liability on the covenants, 
ii; the leaseholds do not afford or the legatee 
cannot give a sufficient indemnity. Garnitt v. 
Lonoojield. 2 Jiir. (X.S.) 177. 

The execut<irs of a ief?see held entitled to no 
furtlier indoiiinity against the covenants than 
the jjcrsonal indemnity of the residuary legatees. 
JJefiu T. Allen. 20 Tleav, 1. 

Executors of an assignee of leaseholds held 
sifter an assignment by them, entitled to have a i 
fund set apart for their indemnity, but refused as 
to valuable leaseholds of which the testator was 
■original lessee. Brcicer v, Bococli^ 23 Beav. 310. 

Where leaseholds were devised to three trustees 
and executors, and one of them having died, the 
two surviving trustees and executors (one of 
whom had never acted as executor) under an 
■e]‘der of the court assigned the leaseliold in 
trust for themselves and a newly-appointed 
trustee: — Held, that by such assignment the 
leaseholds vested in them, qua trustees, and not 
(jua executors, and that they were not entitled to 
an indemnity u})on assigning them to the person 
entitled under the will. Smith v. Smithy 1 Dr. & 
Sm. 381 : 7 Jur. (N.S.) 652 ; 1 L. T. 14 : 9 W. R. lOlh 

A lessee by his lease had covenanted to pay 
rent, to insure, rejiair, Ac., and died leaving 
■several years of his lease to run, but none of the 
covenants had been hitherto hrokeri : — Held, 
that the lessor w'as not entitled to have any 
portion of the assets brought into court as a 
security for the performance of the covenants in 
the lease. Iu7ig v. Wallcoft., 16 Jur. 237. 

When there was an indemnity fund in court 
for the protection of executors against the rents 
and covenants of the lenses which had formed 
}>art of their testators estate, the court, on being 
satisffed that the risk was very small, and that 
no claim had been made for twenty-one years, 
-ordered the whole fund to be paid out, notwith- | 
.standing that some of the leases had about lifty 
3 mars to run. Croo'M v. Hendry., 26 W. R. 325. 

On a petition by residuary legatees for pay- 
ment out of court of their legacy, the executors 
applied to have part of the hiuds set apart to 
indemnify them against a breach of covenant 
committed by the testator as lessee. No action 
had been taken by the lessor on the breach, nor 
had he made any claim under a decree made in 
a suit for the administration of the testator’s 
■estate : — Held, that, under the circumstances, the 
lessor had lost all remedy against the executors, 
who therefore required no indemnincation against 
the breach of covenant, Bm v, Tatham. 38 L. J., 
€h. 577 ; 17 W. R. 960. 

A testator was the original lessee of certain 
leasehold {.property. In a suit to administer the 
estate the usual advertiscanent for creditors was 
made, but the landlord made no claim in respect 
•of a'ln" breaches of the covenants. Subsequently 
he gave notice to the executors of such claim. 
The court refused to distribute the estate without 
an inquiry in reference thereto, and making a 
provision for the indemnity of the executors. 
JIutjliCis \\ Young. 4 N. R. 17. 

In an action by the executrix of the assignor 
of a lease against the executrix of the assignee, 
upon a covenant by the assignee to perform the 
covenants in the lease, and indemnify the 
assignor for the breach of any of them, she I 


pleaded pleiKi admiiiistravit, and at the trial 
proved that the entire assets, including the 
consideration-money for a sale by liiin of the 
lease, had, before the breach of covenant com- 
plained of, been applied to the payment of simple 
contract debts : — Held, a sufficient defence, for 
that the executrix w'as not bound to I’etain the 
proceeds of such sale for the purpose of indemni- 
fying against any future breach of covenant, 
although some of the breaches were by non- 
payment of rent. CoUuis v. Onuwh, 13 Q. B. 
512 ; 18 L. J,, Q. B. 209 : 13 Jur. 361. 

An executor who pays legacies six months 
after probate cannot plead such payment in dis- 
1 charge of his testator’s liability on a covenant. 
Burls V. Blaeltwell^ 9 Bing. 5 ; 2 M. & Scott, 7 ; 

1 L, J., C. P. 140. 

A testator, after some small bequests, appointed 
his daughter residuary legatee, and appointed her 
executrix, and another person execiitoi* of his 
will. Part of the estate consisted of leaseholds. 
The executor wms guilty of great misconduct and 
obstruction, which occasioned much expense to 
the executrix and delay in the administration of 
the estate. His solicitors took out an administra- 
tion summons on behalf of an assignee of a 
])ecuiiiary legacy, whose name they had refused 
to give to the executrix, that she might satisfy 
his claim. The executor commenced an action 
for the administration of the estate : — Held, that, 
notwithstanding the executor’s misconduct, he 
was entitled to obtain an indemnity in respect of 
the leaseholds, and, therefore, to such costs of tlie 
action as would have been occasioned by a simple 
administration summons, but that he rmist pay 
all costs of the legatee's administration summons, 
including the costs of the affidavits used there 
and in the action, ami that he must be disallowed 
all other costs, charges and expenses incurred 
since a certain date, when he declined to enter- 
tain a reasonable scheine for the administration 
of the estate submitted to him by the executrix, 
but that, subject as aforesaid, he should be 
allowed his costs, charges and expenses }-)ropcrly 
I incurred before the commeucemeat of the action. 
Bosirorfh. In re. Howard v. Huston., 45 L. T. 136 ; 
29 W. R. 885. 

Since 23 & 23 Viet. c. 35, s. 27.] — On the 

sale of a leasehold before the 22 A 23 Viet. c. 35, 
the purchaser covenanted to indemnify the 
vendor against the covenants of the lease. He 
bequeathed the leasehold to his widow and 
appointed her his executrix : — Held, that the act 
applied, and that the executors of the widow 
were at liberty to distribute her estate without 
setting apart any fund to provide against the 
liability under the covenants. Green, In re. 

2 Dc a. F. A J. 121. 

Where an indemnity fund is set apart by the 
court ill respect of leasehold property belonging 
to a testator, it is done for the security of the 
ground landlord and not for the piotection of 
the executors ; and the parties bcnehcially 
interested arc not entitled to have it paid out, 
under s. 27 of 23 A 24 Viet. c. 35, without the 
consent of the ground landlord. Bunting v. 
Marriott, 7 Jur. (K.S.) 565 ; 9 W. R. 264. 

A fund set apart in 1857 to answer liabilities 
of an intestate’s estate in respect of leasehold 
covenants, was distributed in 1865 amongst the 
next of kin, it appearing that all the leases had 
either been sold or surrendered, and the 22 A 23 
Viet. c. 35, s. 27, having passed in the meantime. 
EeiUysf . Beilhj, 34 Beav. 406. 
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SeiTice nu the groxmd landlord of a petition 
for payment out of a fund set aside as an 
indemnity to executors on sale of their testators 
leaselnthls is unnecessary, Sawdon v. Marriott^ 
28 L. T, 807 : 21 W. 11. 808. 

When there was an indemnity fund in court 
for the protection of executors against the rents 
and covenants of the leases which had formed 
part of the testator’s estate, the court, on being 
satisfied that the risk was very small and that no 
claim had been made for twenty-one years, 
ordered the whole fund to be paid out, notwith- 
standing that some of the leases had about fifty 
years to run. Cnmh v. Ileyidry^ 2(5 W. E. 325, 

Administration. Action, Effect of.] — In 

an administration suit, instituted before the 
22 & 28 Viet. 0 . 35, a fund was set apart as an 
indemnity to the executors in respect of any 
possible breaches of covenant by their testator, 
in regarri to his iea.sehold property. After the 
passing of the act the party entitled to the resi- 
duary estate jietitioiied for payment out of court 
of the indemnity fund. The court being of 
opinion that the act was not retrospective, that 
petition was dismissed. IJod/fon y. S(immdl^2\) 
L. J., Ch. 335 : 0 Jur. (N.s.) 137 ; 1 L. T. 420 ; 
8 'W: E. 252. 

It being subsequently held that the act was 
retros})ective, a petition for rehearing was pre- 
sented with the same object as the original 
petition : — Held, that the decree of the court in 
an administration suit, where an executor acts 
bona, fide, is a complete indemnitj’- to him, and it 
is not necessary to set apart an indemnity fund, 
and an order wa.s made according to the prayei’. 
;S'. a, 1 Dr. Hni. 575 : 80 L. J., Ch. 799 ; 8 Jur. 
(if.s.) 584 ; 9 W, E. 887. 

The case of an assignment of a leasehold to a 
residuary legatee is not within the meaning of 
s. 27 of the 22 & 23 Viet. c. 35. Ih. 

Where an executor administers his te.stator’s 
estate under the direction of the court, aiid brings 
fuliy before its attention the covenants in respect 
of which the estate is liable, he is protected from 
all future iiabilitr. Waller v. liarrett, 24 Bear. 
413 ; 27 L. J., Ch. 214 ; 4 Jur. (KS.) 128. 8. 1\, 
iSaafordj In rt\ Bennett v. Lytton^ 2 John. & H. 
155. Smith V. Smith, 1 Dr. & Bin. 384. Contra, 
Garratt v. LanerfieU, 2 Jur. (IT.S.) 177. Breiaer 
Y. Boeoeh, 28 Beav. 310. Bolnson y. Ckirpenter, 
12 Beav. 370. Cochrane v. Itolnnson, \\ Bim. 
378 ; 10 L. J., Ch. 109 ; 5 Jur. 4. 

Therefore, where a testator was possessed of 
leasehold estate in respect of which he was liable 
upon onerous covenants, in a suit for administra- 
tion of his estate, the leaseholds were sold and 
the money brought into court Held, that the 
suit indemnified the executor from all future 
breaches of covenant; that no part of the 
testator’s estate ought to be set aside to meet 
contingent liabilities ; that the estate ought to 
be distributed, and that the remedy of any future 
creditor was not against the executor, but against 
the parties among whom the estate had" been 
distributed. J5. 


g . Eight of Rbtaikee. 

In General,]— An executor, by an established 
rule of law, may retain to })ay his own debt, and 
lie is not obliged to take in part where there are 
not assets enough to pay the whole. Eohinmi 
Y . Cn m m lays, 2 Atk. 411. 


The executor or administrator may retain out 
of the assets, as well for a debt tine in trust for 
himself as for a delit due to liimself. Coekroft y , 
Blark,2 

Who entitled.] — Each executor has entire 
control over a testator’s personal, estate ; ho may 
release, pay or transfer without tlie others ; and 
vSO as to each administrator, though formerly 
questioned ; one executor may retain in satis*- 
faction of his own debt, if no fraud. Jaromh v. 
Hartcood, 2 Ves. Ben. 2()5. B. P., Stewart, In re, 
Crowder Stewart, 50 L. J., Ch. 18(5 ; 10 Ch. D. 
308 ; 29 W. E. 381. 

The court, in a creditors’ suit, refused to oixler 
an executor to pay into court money which in 
his answer he stated to have retained in satisfac- 
' tion of a debt due from the testator. WuJdleton 
Y, Poole, 2 Coll. C. C. 24(5. 

Executor of Executor.]— Tlie executor of 

an executor is entitled to retain out of the 
balance of the pindnce of the origiiuil testator’s 
AVest India plantation, received by him as eoji- 
signee appointed by the court, debts due front 
the testator to liiin, either in his own ]*ight, or as 
an executor of tlic deceased executor. Thomson. 
V. Grant, 1 Russ. 54:(.), n. 

0., as executor (J A., received 2,0107., tlie 
amount of a policy of insurance effected by A, 
on his life : — Held, that E., wlio was executor of 
0., was boimtl as such to 'ret.ain tluit sum as a 
security against a sum of 8,2.507., for wliich 0. 
had made his assets liable as a secinitv for A, 
Owen, In re, 28 L. E., Ir. 328. 

Representative of two Estates.] — The 

personal representative of A. has a, rigiit of 
retainer, in inspect of a sum due to him from 
A.’s estate as jiersonnl representative of B. 
lliomjmon v. Cooper, 1 Coll. 0. C, 85 ; 13 L. J., 
Ch. 410; 8 Jur. 104. B. P., Wynohw Grant, 2 
Drew. 312; 3 Eq. E. OU ; 24 L. J., Cli. 0 ; 18 
Jur. 1010 ; 3 W. E. 0. 

The same individual was administrator both of 

A. and B., whose estates were lieing administered 
])y the court. A.’s estate was found indebted to 

B. ’s : — Held, that the administiutor was entitled, 
and was bound, at the instance of the parties 
inteinsted in B.'s estate, to retain the debt out of 
A.’s assets in preferenec to A.’s other creditors. 
Pox V. Garrett, 28 Beav. !(> ; 21) L. J., Ch. 428 ; 

0 Jur. (N.S.) 208 ; 1 L. T. 474. 

The aflraiiiistiutor of a sole trustee who has 
died insolvent is entitled, in I’esjiect of the 
trusteesliip which has devolved ujion him as such 
admiiiistj-ator, to exercise the legal right of 
retainer in resj^ect of {iny debt due to the trust- 
estate, and is bound to do so if required by the 
cestuis (pie trustent. Sander v. Ileathdeld, 44 
L. J., Ch. 118 ; II. 19 Eq. 21 ; 81 L/T. 400 : 
28 W. E. 381. 

— ~ Joint Executors.] — Joint executors and ; 
admin ist]‘ators must retain their debts ratably, 
and in proportion to the assets. Chapman v. 
Tamer, 9 Mod. 2fi8. 

One of two executors has a rigiit to retain his 
debt out of a balance due from both to the 
te.stator’s estate. Kent v. Piekerlnq, 2 Keen, 1 ; 

0 L. J., Ch. 375. 

Retainer allowed to one executor out of a 
. legacy to his co-cxecutor, in respect of a devas- 
I tavit. Shmn v. Boayhty, 5 Ves. 243. 



Executor wlio lias renounced Probate.]— | own debt out ot a balance due from both to the 

An executor who has renounced ])robate of the j testator’s estate. Kent v. Pielterimj , 2 Keen. 1 ; 
will, is not entitled to retain a debt, due to him b L. J., Cii. 375. 
from the testator, out of assets in his hands. 

Smith Y. Xorth. 13 Jur. 998. Unliquidated Demand,] — An executor’s 

right to retain his testator’s assets for his own debts 
— — Eight of Eepresentatives of Deceased extends as well to a debt which can only be 
Executor — Debt under Covenant.] — An execu- ascertained by taking accounts in a court of 
tor’s right of retainer is limitetl to so much of the equity as to a debt which is ascertainable at law. 
assets of his testator as comes into the possession MorrL^, In ■;*<?, Movrlsi v. Morrh^ -14: L. eJ.,^Ch. 
or under the control of the executor, or is paid 178 ; L. B. 10 Ch. 68 ; 31 L. T. 491 ; 23 \\ . li. 
into court during his lifetime. If an executor 120. 
asserts in his lifetime a right of retainer, but dies 

without having exercised it, his representatives Trade Debts.] — A testator carried on 

may exercise that rigid for the benefit of his business in partnership under two fiimis, both 
estate only as to anything which came into the composed of the same Individuals, and <lied,. 
actual possession or under the actual control of having* appointed one of the surviving partners 
their testator, or which was paid into court his executor. In a suit for administration of his 
during his lifetime. Claims by an executor for estate the chief clerk found that the executor had 
breach of a covenant to assign a policy, and to in his hands a balance of 1,675?., including 964?. 
replace furniture, if sold, by otlier furniture of due to the estate from one of the firms : that no 
like value, are claims for damages for breach of account of the dealings and transactions between 
pecuniary contracts for which there is a certain the partners in either business was ever taken, 
standard or measure, and may, tliei’efore, on the and it would not answer any useful purpose that 
authority of Loane v. Cnseifip. W. Bl. 965), he the accounts should be taken ; but it was alleged 
retained! Comj)fo7t, In ir, iVorton v. Cimptou^ that the other of the businesses was carried on at 
54 L. J.. Ch. 904 ; 30 Ch. D, 15 ; 53 L. T. 410— a loss, and that there was due from the testator’s. 
C. A. estate in respect of the liabilities of the firm 

carrying on that business 3,105?., and there was. 

After Death of Executor.] — Executor of due to his estate in respect of his share as a 

an executor may retain towards satisfc'actiou of partner in the other firm the sum of 964?.:-— 
the debt owing^by the first testator, because he PIeld,that the executor was entitled as suxwiviiig 
i,s executor of the tivsl testator ; but if one be partner in the creditor firm to retain out of the 
indebted by bond to A., and makes A. and B. 1,675?. the amount of 964?. due from the one firm 
executors, and dies, and then A. makes C. execu- to the estate, by way of set-o4f against the amount 
tor, and dies ; in this case C. cannot retain, due to the other firm, and as executor to retain^ 
because ho is not executor of the fir.st tc.stator : the balance of the 1,675?. in part satisfaction of 
but B. is executor b^" survivor.ship ; and the only the .same debt. I7k 

reason for allowing retainer is because the execu- The testator carrying on trade in partnership,, 
tor cannot sue himself. Ilopion v. Brijdeiu Pre. and being indebted to the partijer.ship, appoints 
Ch. 179. * his partner executor. The executor continues to- 

But if an executor dies after having claimed a employ the ships in which the testator had an 
right of retainer, but without having actually interest, and dies after the institution of a 
exercised it, leaving another executor of the creditors’ suit for the administration of the- 
original testator surviving, the executons of the testator’s estate : — Held, that the executor had a 
deceased executor have the right of retainer for right to retain against the testator’.s debt jill 
the benefit of his estate. ^VlUon v. Coxwell^ 52 profits made during his, the executor’s life, not- 
L. J., Ch. 975 ; 23 Ch. D. 764. withstanding the institution of the .suit. Thorn- 

The representative of a deceased executor, in ton v. Stokill, 1 Jur. (N.s.) 751. 
accounting for the executor’s receipts of the 

trust estate : — Held, not to be entitled by way Debt due to Attorney and Agent.] — A 

of discharge to the amount of a debt owing to testator, at his death, was indebted to A. B., 
the executor from his testatoi*, without evidence his attorney and general agent, in 900/. and 
of retainer of the debt by the executor in his life- upwards ; the agent had in his hands a sum of 
time. Burge, v. Brutton^ 2 Hare, 373 ; 12 L. J,, 900?., and he was ap})ointed executor. On a 
Ch. 368 ; 7 Jur. 988. deficiency of assets; — Held, that A. B. was 

entitled to retain the 900?., in payment of his. 
What amounts to.] — An atlministrator having claim against the testator. Potter v. Fotvler, 
claimed his debt before the ma.sTer, that is L. J., Ch. 273. 
siifiicienfc to entitle him to retain it. The 

administrator entitled to his costs out of the Contract of Indemnity.] — xV., at thn 

produce of the sale of real estate, his intestate reque.stof and on a verbal oiler by fb to indemnify 
having been a trader. The heir-at-law entitled him against loss, joined with C. in a joint and 
to his costs from the plaiiitifi:, who may be several promissory note, which he was afterwards 
reimbursed out of the fund in court, without compelled to pay : — Held, that the otfei* to- 
prejudice to the costs of the administrator, indenmify A. was not an agreement within, the 
winter v. Iliehs, Taml. 475. Statute of Frauds, and therefore need not be in 

writing, and that A. having af terwanls beo,ome 
lu respect of what Matters — Joint Debts. 1 — the executor of B., was entitled to retain the 
One of thi'ce executors, who is also one of two amount paid by him on the note as a debt due 
joini. creditors, has a right of retainer in respect from B,’s estate. Wlldee v. Dudlow, L. R. 19 
of his joint debt. Steumrt^ In re, Croivder v. Eq. 198. 

Stewart, 50 L. J., Ch. 136 ; 16 Ch. D. 368 ; 29 

W. R. 331. Trusteeship.] — The administrator of a 

One of two executors has a right to retain his sole tnistoe who has died insolvent is entitletl, in 
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( f the trusteeship which has f^evolved | ^cl the 

iBSfSSf iSSSsHtfll 

roiuiveai:)y tliuceatuis que trostcnt. | ^ ^ marriage Cu d’ 

mM.ficld. « L. ;I- Cb-ll-U ^^itaherv. 2 lb , U U- 

ihrvna rtle oN^utrix oflier late ™ i tltltov aM^mtod his wife sole execirtvi:^ of 

estate "vas insolvent, and avUo was ^^deWed to executed on Ure mar- 

£V,S£.:iis iSS ™ 


ff ft.’ £5 ft .™v. tto “f i S"Vift r««i ~ "‘VI'S 

■ohli^ation to iiaj' were centred m tire - . fmuls. Hoako 

in her hands, or had heeu iwnl into couit • b,- a creditor for the 

dti rosDCct of tiie proceeds or sale uic nci-ntc which was insolvcTir.. iht cxccutnx, 

estate the questioii was, whether an e^ on' behalf’ of her own life itdercst, ami al» on 


S reViect rf pvoceeck of sale of | \riiich insolvent. The executrix, 

ertate,^ The question was, whelhci; ™ licr own life interest, ami also on 

■or administrator was bound to retain h f , i of her children, claimed theri.ght to retain 

riSi he rvasentitleil as trustee when e the ammints 

to do so by his cestui qtio trost • „ amiroiiriatcd by him as above stated ,— Held, 

authority of Siindm- v. IIf <rthp‘Ul (Ij. Elm trustees of the settlement ami will being 

“i krS” r,"arSi Sn- ? » 

orTiVm liroiudit against her as executrix ; aiul sue Qnretvslii'D.’i— An ‘executor, being surety 

mlv retain out of the versonal assets so much a ^^101-1^11 the debt after the testators 

w eaual to the damages she has sustaincl ^ /iiaoth • Held that he had a right to retaui hus 

ta^aXif such covenant, Lo.ne v, a.ey, 2 “e to the otto 

wLo a covenant was made with tnistees degree. v- 

iXivrsf ss,“ m". 

S executors or administrators Hionhl my of .m debt lor which he is sitre y, 

■or cause to be paid to the trustep, oi the sui ^ the nriiicii »al debtor, whose admuustratui 

vUw of them, o\- the heirs, &o., of such sumvots with him for the due pay- 

^tthiti mouths after his deceaise, , Inotlt thereof to the creditor, although tlie bUieU 

i;;.nain vested in them ^hatdhi^ot | any pirt of the .lebt ta the 

^nvlr ^ WOulcl tllC , t INrvi* illp» Til V€ luhtlHh^ ho 

t Sq ?& s«; t» i, 1 . 1 »‘ « 

sot Ui) the retainer under the plea ot pitne ] ’ l 

lidministraVit, because the coipus was to be paid , W • such case the surety has the 

to the trustees. Thwpim v. dhonpoii, J liie , covenant only of iiidommty 

An executrix gave an acceptance for a debt W tBe prmcqta^^^^^ ^ j^is 

due from her testator, talang an testator has a ridit of retainer by way of rndein- 

from the drawer to ^he bill from t ndv out of k-al' assets paid by him into couit, 

time until sulhcient effects \vere recened fiom ^ of iiaTment into court he has 

trestiJcof thetestator -HeM, tha th«^^ ^Jr^ld to pay the debt to 

sufficient effects in the ordinal’} couibc > . , cj-editor. Fprquuonx. (irthsoH Q^l h* < 3 - ^''Ni- 
tration; and that she N^^d 6 fo l T Eq. 379 ), and 

•Fvnm first armlTUig assets to pay to TL^>n’lin)i r 55 L. J., Ch. f 8 i : f 2 i.h. 

tnistees for her^own use hi discharge of a bond . dismissed. Proof allowed after cxpira- 

dven by her husband before marriage to that j adyertisement for bringing 

eScS, Wore she pahl the .^cept.ance -n oUimc hxed b„ 

eovenabed to pay to a timstee certain sums ot ^ 44 W. B. i.s.l, 

money upon tiust to pay the income to the wite i After Judgment for Administration,]— An 

with an ulthmite txmst for acto 4 

lately, and died without performing [ tion of the estate of an intestate, a widow, agam^^t 

haying appointed his wufe sole ’ d. ai administrator, who was her eldest son, and 

his creditors brought an administration »rha act iin^ under letters of administration 

again^'thc execute and obtained an The <lefendant had 

accounts under Oi’d. . r. 1 , withou ■ * ^ Wned as surety, with the intestate in giymg 

for administration, and the execute “ ? ' security for .certain loans which had been 

wards appointed trustee of marriage settlement, a sccuixiy 
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procured by her for ]ier own purposes, and he 
claimed to retain out of the assets of the intestate, 
in or coming to his hands as administrator, a 
sum sufficient to repay these loans with interest. 
He had not, in fact, repaid them, althougli he 
was personally liable to do so. The defendant 
was at one ])eriod. engaged in farming, and the 
intestate from time to time made him small 
advances when he waS' in want of money, to 
assist him in canying on his business, or for his 
maintenance. The intestate never attempted to 
i‘e(‘r)ver rheso moneys, and she took no acknow- 
ledgment f(,>r them. The iilaintiifs sought to 
charge the defendant with the moneys so receiveil 
by him. By the chief clerk's certificate it was 
tiertilied, amongst other things, that the defen- 
dant had made the claim above mentioned, 
which the chief clerk had allowed, and that 
the plaintiffs liad ])roug]it in the set-off before 
refeiTcd to, but 'which the chief clerk had 
iUsallowcd. The plaintitfs took out a summons 
to vary the chief clerk's cci'titicate : — Tdcld, that 
the right of the retainer existed notwithstanding 
tlie jiKlgment for aihniuistratioii. and notwith- 
standing that the defendant had not in fact 
I’epaid the loans before the judgment ; and that, 
upon In's repaying tliem, he wouLl be permitted 
to retain. Or me. In re, Erttn.s^ v. Jlixivell, 50 
L. T. 51. 

Legacy.] — In an administration suit an 

executor has no right of retainer in respect of a 
debt proved by a creditor undei* the decree, and 
subset pientlv bequeathed to him by the creditor. 
Jimen r. Brans, 45 L. J., Ch. 751 ; *2 Ch. D. 420 : 
24 W. E. 778. 

On motion by the jdaintiffs (residuary legatees), 
that the executor, %vho -was one of the pecuniary 
legatees under the will should pay into court the 
amount admitted by his answer : — Held, that the 
executor was not eiititletl to retain the amount 
of his legacy before the accounts had been taken. 
Ilardlng w llanlbuj, 16 L. J., Ch. 170. 

Bebt in respect of Annuity.] — An intestate 

by <lced covenanted to pay to a -woman, who 
afterwards became his administratrix, an 
annuity of 6Z. a week. The intestate's estate 
was insolvent: — Held, that the n<hniiiistratrix 
-was not entitled to retain the present ca})italised 
value of her future annuity, but w'as only 
entitled to retain arrears due, and to prove for 
such value against the estate. Jhmman, In re, 
Bowler v. James, 65 L. J., Olt. 190 ; [1896] 1 Ch. 
48 ; 73 L. T. 555 ; 44 W. E. 247. 

In respect of Administration Expenses.] — 

Under the plea of plcne administravit, an admini- 
strator may prove the expenses of administration, 
and shew that he retained money to that amount. 
GilVies V. SmitJier, 2 Stark. 528. 

Bebt to Firm — Bight of Executor Part- 
ner.] — A. being indebted in his individual 
capacity to a house in trade, of which he himself 
was a partner, iu a sum of money, the amount of 
which could not be exactly ascei'taincd, cove-' 
nanted to pay the linn all his then debts, and 
such other <lebts as should subsequently accrue, 
A. <lied without having satislied the original 
debt, and having contracted further debts subse- 
quently to the execution of the deed : — Held, 
that his executors, two of whom were jiartners 
in the house in trade, could not plead either 
of these tlebts by way of retainer, or as an out- 

YOL. YI. 


standing specialty debt. Be Tastef v. Shaw, 1 
B. k Aid. 664. 

Husband Executor — Euneral Expenses 

of Wife.] — A husband, executor of his wife's 
will made under a testamentary power of ap- 
pointment, is entitled to retain out of her estate 
tiie expenses of her funeral, though such estate 
was insufficient for creditors, aiui her will did 
not contain any charge of tlebts and funeral 
expenses. JleMt/n, In re, IJghthown v. MrMyn, 
55 L. J., Oh. 845 ; 33 Gli. D. 675 ; 55 L. T. 834 ; 
35 AY. E. 179. 

Loan by Wife to Husband to be used in 

Business.] — Sect. 10 of the Judicature Act, 
1875, does not operate to introduce s. 3 of the 
Married AYoman’s Property Act, 1882, into the 
administration of a deceased person's estate so 
as to deprive Iris widow and administratrix of 
her right to retain out of his estate the amount 
of a debt due to her from the deceased, even 
though such debt is due in respect of moneys 
advanced ])y her. to him for the purpose of being 
used, and which were in fact used, by him in his 
business. May, In re, Crawford v. May, (>0 L, J., 
Cli. 34 ; 45 Ch. 13. 499 ; 63* L. T. 375 ; 38 AY. E' 
765. And sec Lenq, In re. Tarn v. Emmerson, 64 
L. J., Ch. 468 ; [1895] 1 Ch. 652 ; 12 E. 202 ; 
72 T^. T. 407 ; 43 AY. E. 406—C. A. 3Ioore v. 
Smith, [1895] 1 Ir. E. 512—0. A. 

Effect of Proceedings — Insolvent Estate^ 
Petition for Administration of.] — The right of an 
executor to retain a debt due to himself from the 
testator is not affected by s. 125 of the Bank- 
ruptcy Act, 1SS3, w'hcre such right has been 
exercised Jiefore the notice prescribed by that 
section has been given to the executor of the 
presentation to the court of a petition for an 
order for the administration of the estate of the 
decefised debtor aecoi'diiig to the law of bank- 
ruptcy. Lewis, Ex yyarte, Williams, In re, 8 
Morrell, 65. 

Balance Order for Amount of Calls.] — A 

balance order obtained by a liquidator of a com- 
pany in course of winding up against the executors 
of a deceased contributory for the payment of the 
amount of calls due from him, does not operate 
as a jadgment to destroy the executors’ I'ight of 
retainer in respect of a debt due to them fi-om 
their testator’s estate. Ilnhhaclt, In re. Inter- 
national Ilydropathlc Co. v. Hawes, 54 L. J.. Ch. 
923 ; 29 Cli. 13. 934 ; 52 L. T. 908 ; ' 33 W. E.' 666 
— C. A. ■ ' 

Order for Inquiries as to Persons entitled 

to Fund in Court.]-— By an order made in the 
piTsence of A., the legal representative of B., 
B.’s share of a fund in court was carried to a 
separate account, and inquiries were directed as 
to the persons entitled thereto. A. 'was also iu 
the position of a statute-barred creditor of B. 
to the full amount of his share. Bending the 
prosecution of the inquiries, A. applied to have 
the money paid out to him as the legal personal 
representative of B. in order to exercise his right 
of retainer in respect of the statutc-harrcd debt : 
— Held, that by submitting to the order for 
inquiries he had "waived his right of retainer. 
Tretor v, Ilntchins, 65 L. J., Ch. 738 ; [1896] 1 
Ch. 844 ; 74 L. T. 470 ; 44 AY, E. 417— C. A. 

Administration Action — Eeceiver ap- 
pointed.] — ^A creditor who has been aiipoiiited 

42 ' 
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executor by his debtor, and ayIio, as executor, 
has yoT iu' assets to the full auioimt of his debt, 
is eiltitled to ]n-iurity, in respect of his right of 
retainer, after a, creditor s administration action 
has been commenced, and he has handed over 
rhe assets to a receiver ap])Oiiitcd in the action, 
and this notwithstanding that he has proved for 
his deVjt in the action. Harrison^ In re, Latimer 

V. 2Lirri.mn, 55 L. J.. Ch. (187 ; 32 Ch. D. 395 ; 
55 L. T. 150 ; 3-1 IV. R. 730. 

Tn a creditor’s adiniiiistration action brought 
aLrainst an executrix, who was also a creditor 
of the testator, a receiver was appointed, who 
obtained possession of certain legal assets as to 
which the executrix would have had a right of 
retainer if they had come to her hands : — Held, 
followinu’ with reluctance, y. White 

(12 Ch. i). 381, post), and Birt, Lu re (22 Gh. H. 
804. post), that after the appointment of the 
receiver the executrix could not claim retainer 
out of any assets got in by him. WUliamL 
Estate, In vc (L. R. 15 Eq. 270), distinguished. 

In re, Calrer v. La.vt<)ti,hh L. J., Ch. 350 ; 
31 Ch. D. 440 ; 53 L. T. 855 ; 34 W. R. 249. 

The estate was insolvent, there were both 
specialty an<i sim])le contract creditors, and the 
executrix, wIjo was a simple contract creditor, 
had got in certain legal assets before the receiver 
was appointed : — Held, that she could only exer- 
cise her right ttf retainer as against creditors of 
equal degree with herself ; and accordingly, that 
the assets being treated as divided ratably among 
the specialty and simple contract creditors, she 
could retain her tlebt against the dividends 
payable to the simple contract creditors to the 
extent of the legal assets received by him. Ih. 

Hinde Palmers Act, JSGi), the object of which 
was only ro place s})ecialty and simple contract 
creditors on an equal footing inter se for the 
purpose of distrilmtion, ought not to be so 
construed as to give incidentally to an executor 
the power to defeat specialty as well as simple 
contract creditors: although the act, by aug- 
menting the fund for the payment of simple 
contract debts, has to that extent enlarged the 
right of retainer. Ih. • i 

Out of what Assets — Equitable Assets.] — 
There is no light of retainer out of equitable 
assets. Boole, In re. Thompiton v. Ben net, 48 
L. J.,Ch.803; 'i.;Ch.D; 739 ; 37 L.T.119 ; 25 W.R. 
8G2, 8. P., BuUjmn v. Croome, 41 L. T. 672. AVhat 
arc equitable assets, ^ec x. a. 1, post, col. 1418. 

Legacy.] — G., in 1836, borrowed l.OOOZ. 

of G. upon the promissory note of himself and 
his brother W., who joined as surety, which sum 
(together with a further loan of l,d00Z. from C.) 
he "further secured, in 1839, by depositing with 
C. a policy of assurance upon his own life for 
2.000/. In 1841 C. bequeathed a deferred legacy 
of 1,000/. to W., and in 1843 C. died. In 1845 
G. became a bankrujit. The executrixes of C. 
then surrendered tlie policy, and proved for the 
balance of the debts against the estate of G-. 
The legacy became payable to 'W'. in 1859 : — 
Plelcl. that the surviving executrix was entitled 
to retain out of the legacy the amount due from 

W. as surety, notwithstanding the bar of the 
Statute of Limitations ; and also that the sur- 
render of the policy of assurance was a proper 
act, and did not release the surety or prejudice 
the right of retainer of the executrix. Coates v. 
Ciuitel;, 33 L. J., Ch. 448 ; 10 Jur. (N.S.) 532 • 9 
L. T. 795 ; 12 W. R. 631. 


A -wife who.se husband was indebted to a 
testator, having become entitled under his will 
to a legacy in reversion not limited to her separ- 
ate use, joined with her husband iu assigning it 
for value, by deed duly exeente{l and aeknow- 
ledgcd by her nmler 20 A 21 Viet. c. 57. Od tlie 
reversion falling in, the executors of the testator 
claimed to be entitled to retain the amount of 
the debt out of the legacy: — ITeld, that there 
was no right of retainer, and that the assignee 
must be paid in full. Batelielor. In rr, Sloper 
T. Olvrer, 43 L. J., Ch. lUl ; L. R. 16 Etp 481 ; 
21 W. E. 1)01. 

Executors who have set apart and appro- 
priated assets to meet a legacy, cannot retain 
or impound any part of the appropriated assets 
to meet a debt from the legatee to the general 
estate of the testator. Ballard v. Ilamsde)!,, 49 
L. J., Ch, 614 ; 14 Ch. D. 374 ; 42 L. T. 763 ; 28 
W. R. 914. 

Where executors and trustees have ])aid a 
pecuniary legacy, not elnn'ged on real ('sta,te, to 
a legatee, who is also one of the residuary lega- 
tees of the proceeds of sale of the testat(.)r's real 
estate, the legatee covenanting to repay the 
legacy if requii-ed so do ; on the })crsonal 
estate, after defraying })rior charges upon it, 

I proving to be insntiicient to meet the pecuniary 
I legacy, the executors and trustees are entitled, 
as against a mortgagee, subscfiucnt in date, of 
the legatee’s residuary interest in the proceeds 
of sale of realty, to retain thereout a sum etpial 
in amount to tiic }.)ecuniaiy legacy ^^•hich w’as 
paid in advance. Moore, In re, Moore v. Moore,^ 
45 L,'T. 466. . , 

Retainer allowed to one executor out of a 
legacy to his co-executor in respect of a devas- 
tavit. Sims V. Doughty, 5 A^es. 243. 

Surplus of Mortgage Debt.] — A mortgagee 

of a policy wdio, after a raoi’tgagO!‘‘s death, has 
received the policy moneys and j)ai<] his mort- 
gage debt, is simply a irustee of the surplus for 
the mortgagor’s estate, and cannot retain it to 
satisfy a simple contract debt due to himself in 
preference to the claims of other creditors. Talhof 
V. Frere, 9 Ch. I). 568 : 27 W. K. 148. ^ 

The fact of his being the mortgagor's executor 
gives him no right so to retain the. surplus in 
preference to creditors of a higher degiee. Ih. 

Proceeds of Mortgaged Premises— General 

Assets.] — Where iu a suit }.)y an c(|uitable mort- 
gagee against the executor and devisee, the 
general assets proved insufficient to i)ay tlie 
debts and costs, and the parties beneficially 
interested under the will disclaimed : — .Held, 
that the plaintiff was entitled to the proceeds 
of the sale of the mortgaged premises, and the 
executors to retain their own debts in full out ol; 
the general assets, and the residue to be applied, 
first, in satisfaction of the costs of the executor : 
secondly, of the plaintiff and the purchaser ; 
thirdly, of the devisee, the defendant bcricfieiaily 
entitled under the devise ; and lastly, of the 
debts remaining due of the plaintiif and the 
other creditors. Tq}j)iug v. Poioer, 1 Hare, 405 ; 
11 L. J., Ch. 257 ; 6 Jur' 434. 

Proceeds of Sale of Realty.] — If lands are 

devised to trustees for pa3mient of debts, sinq>le 
contracts and specialities shall be paid in pro- 
portion, and, though the trustees are creditors 
and sureties for the testators, they shall not 
I prefer themselves. Anon,, 2 Ch. Ca. 54. 


1817 EXECUTOE AND ADMINISTEATOE— Powers, d-c. 1318 

Devisee has a right to retain specialty debt husband. This ilebt had not been pai'd at the 

■tine tH himself or to his trustee out of the pro- date of the decree : — Held, that the right of the 

<iucG of the estate devised to him. Loome,s v. widow as surety to be mdeinnitiod created a 
J<totlt€r(K 1 S. 458 ; 1 L. J. (o.s.) Ch.220. ! simple contract debt only, and did not entitle her 

So also if devisee be executor for deceased | to retain as against specialty creditors, Fimjimni 
creditor, he may first retain for his oivn debt, i v. (rlbmm, 41 L. J., Gh. tHO ; L. H. 14 Erp 
.and next for tile debt of his testator, the creditor. I And see JZZ/dV/e, I/i rc., Daridaon v. lUfdfje^ 58 

But not ill priority to costs. Ib, \ L. J-, Ch. 991 ; 27 Ch. D. 478 ; 51 L. T. 528 ; 

Real estate is by the statute 3 & 4 Will. 4, i 33 W. it, IS — C. A., supra, 

*c. lo.h made assets for the payment of debts oidy | The daughter was absolutely entitled iiiuler a 
ill eniiitv. and an e.xeeiitol* has no right of j settlement, subject to her father’s life interest, to 

retainer 'against it. Personal estate being the ; funds out of which the trustees had power to 

lirimary fund for the }>aymerit of specialty debts, advance 2,OOOL to the father on his bond, which 
the circumstance that the sjjecialty debts of a thejmlid. They afterwards made la.rge further 
testareir, whose personal estate is iusufticierit to ailvances to him on promissory notes: — Held, 
pay tiiose debts in full, liave been actually paid that the daughter had a right to retain, as against 
in the first instance partly out of the iiroceeds of specialty creditors the 2,(I0U/. and interest from 
The sale of real estate, will not give the executor his death, but not the subsequent advances. Ib. 
a right to icrain his own siraplc contract debt 

■out of personal estate subsequently realised, which ' Extent of Eight — Against Compounding 

he would not have had if the Vhole personal i Debtor.] — D., who was indebted to his father L., 

estate had been ap[)licd in the first instance in ] on a bill of sale, and a promissory note, was 

]>ayment of the specialty debts. l)alfer,s^ v. adjudicated banlmipt. At a meeting of the 
IValtepn, 50 L. J., Ch. 8*19 ; 18 Ch. D. 182 ; 44 creditors of D. a composition of 2,se i)d. in the 
.L. T. 7G9 ; ;29 AV. H. 88<S. I p(.)und was accepted in satisfaction of the debts 

A trustee for sale of a testator's real estate for | due to them, and the bankruptcy was annulletl. 
the payment of del>ts has no right of retainer for L., who <litl not prove his debt, and was not paid 
•a debt'due to him from the testator, although he the composition, died, liaving bequeathed to 1). a 
may be also executor. Ff/i/i v. Sadler, 40 *L. J., share of his estate. The executors who proval 
C1 .e" 791; L. E. 12 Eq. 570; 25 L. t! 202 ; 19 the will (D. being an executor, tvlio did not prove) 
AV. 11. 1077. But see Hall v. Macdonald, 14 did not prove the debt under the composition. 
,yim. 1. D. assigned his sliare of the estate to B., who 

AWiere real estate has been sold by the court brought an action for the admiiiistriitioii of L.’s 
under 3 & 4 AVill. 4, c. 104, the hei.r-at-law or estate. The executors claimed a right of retainer 
■devisee has no right to retain out of the jn’oceeds against B. for the debt : — Held, that the amount 
the amount of a simple contract debt due to of conq)osition was substituted for the ])rovablG 
liimself. Frrgu,son. v. (rlbaoii (L. 11. 14Eq. '379) debts, whether such debts 'were ])roved by the 
}jost, explained. lUldcfc, In rt\ Batid.wn. v. crei liters or not ; and that the executors were not 
JUldfic, 53 L. J. Ch. 991; 27 Ch. D. 478; 51 i entitled to the right of retainer against the 
L. T.' 523 : 33 AAA II. 18 — C. A. bequest of the shai'C of the estate for the wliole 

There is nothing in Hinde Palmer’s Act to debt, but only for the comi)ositioa on the debt 
prevent a specialty creditor, where tire heii’s are ami interest ; six yea,]*s' arrears of interest on the 
boimd, if he is the heir-at-law. from retaining |)romissoiy note, and the whole arrears on the 
tlie amount of his debt. — Per Cotton, L. J. Ih, bill of sale, Otycn, In. re, Jleaioick v. Orpen, 50 

I L. J., Ch. 25 ; 16 Ch. D. 202 ; 43 L. T. 728 ; 29 

Assets received Subsequent to Decree.] AV. II. 467, 

— xDlministrator may retain his delh, though | 

decree has been made for administration "of | How Lost — Eenuuciation.] — An executor, who 
.assets in suit by other creditors, and though ! has renounced probate of tli»e will, is not entitleii 
assets out of which he seeks to retain came to his | to retain a debt, due to him from the testator, 
hands since decree. XannY.Barloic,! out of assets in his hands. Smith y. Forth, 

.588 ; 2 L. J. (O.S.) Ch. 123 ; 24 11. 11. 242. Jur. 998. 

Priority.] — xVn executor is not entitled to Taking Grant as Hominee of Creditor.] 

I’etain in preference to a creilitor in higher — A right of retainer is not prejudiced by the 
■tlegree. Talbot v. Frcrc, 9 Ch, D. 508 \ 27 circumstance that the administration is granted 
AV. 11. 148. to another for the use of the creditor, a liiuatic, 

xAu administrator in India, being a creditor of any more tlian if durante minoj'e letate, nor that 
tile intestate specialty, and also by simple the debt is due to a trustee. Framing v. (hoper, 
coni ract, possesses himself of assets not sutlicieut 4 A^es. 763. 

10 dischai’ge the two debts which are due to liim, 

■and claims against the assets possessed by another Executor, Mortgagee and Legatee.] — 

.administrator in England : — Held, that his right AA^here an executor is mortgagee a.nd also a 
•of retainer must be exercised in. satisfaction legatee, and the personal estate is insulircient to 
<»f the specialty debt; and that he will rank pay the mortgage debt and legacies, the executor 
<mly as a sim[)le contract creditor upon the is not bound to pay the mortgage debt out f>f the 
assets in England. Jolnmonx. Ward, 2 L. J. first assets in his hands, and is not prejudiced by 
.(O.S.) Ch. 137. not doing so. Jimmy- Fkhoh, 35 L. j’., Ch. 635; 

L. E. 2 Eq. 256. 

Against Specialty Creditors.]— A father 

died leaving a deticierit estate, his wife and Executor Suing on Behalf of Himself and 

■daughter ]>eing executrixes. The wife having all other Creditors.] — •In the administration of a 
real estate settled on her for life, with a general testators estate, the right of an executor to retain 
I'lower of appointment, had app>ointed it as for his xlebt is not affected. by the circumstancH's 
■collateral security for a mortgage debt of her that he is himself the plaintiS, suing on behalf o.f 

" , 42—2 
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himself aiul all other the creditors, and that he 
has Mihinitted to nccoiiiit iu the onlinaiy form 
of an admiiiistratioii decree. In r(U 

(^(rmphrll v. Ctfwp/jclL Ki Ch. IX 198 ; do L. i. 
727 ; ’W. II. 2:XX 

Administration Decree,]-— The right of 

a ]>ei’soual representative to retain, out of the 
aNsets in his possession, a debt due to him from 
the deceased, is not affected by the circumstance 
that he did not acquire the character of personal 
re])rescntative till after the usual decree had been 
made in a suit instituted by creditors against 
the former administrator. jSwiti v. IubtIou 
1 Sim, S. 588 ; 2 L. J, (0,S.) Ch, 123 ; 21 L. h. 

An. administrator of a deceased executor of a 
testator in a cause is entitled, as against specialty 
creditors of such testator, to retain assets of his 
intestate, who had. died indebted to the estate of 
the testator, towards payment of a, judgment 
debt, recovered by himself against his iivtestate 
iu his lifetime. Iluvnn v. ^S7/cy;//c/v7, 2(> L. 3., 
Oh. 817 ; 3 Jnr. (N.S.) 808. 

In taking the accounts of the estate ot h, 8., 
wlio diCil insolveiit, the master found that 0. S., 
who died insolvent and intestate, had, as executo]- 
and trustee, received and })aid several sums, and 
that there rernainctl a balance cliie from C. S.'s 
estate. 1). was ap}Joiiitcd administrator of the 
estate of C. S., and in that capacity received 
4461. 18.S*., and paid M27. 10.s‘. 1 hX, and the halaiieo 
he claimed to retain in part payment nf a judg- 
ment recovered by him against 0. S. for debt and 
costs, hut which*' liad .not been registered. IX 
also claimed to retain the mitstaiuling estate of 
C. 8. towards the i)ayment of his judgment 
debt : — Held, on a bill tiled by erediti»rs of 
S. B. for the administration of his estate, and 
claiming to have the assets of ti. B. handed 
over, tliat D. was entitled to retain such assets 
in part payment of his judgmeut <lebt. I/b 

Payment into Court,] — An administrator 

does not lose his right of retainer. by paying the 
assets into court, where the fund iu court is 
insutlicicnt to discharge the administrator’s debt ; 
his right of retainer will prevail against the 
plaiiititf's right to have the costs of the suit 
sat ishc! 1. f’/t /tt v. iXv/VAv, 5 lluss. 29 ; 29 II. E,. 1 0. 

The right of retainer of an executor is not 
lost by payment into coui't, and takes preccdciiee 
of tlie costs of suit. Ttpp'nuj v. Power, 1 Hare, 
405 ; 11 L. J., Oh. 257 ; 6 3ur. 434. B. P., Langton \ 
V. itujgii, 5 Bim. 228 ; 1 L. J,, Ch. 150 ; Hall v. 
Haodonald, 14 Him. 1. 

Bemble, tliat the executor’s right to retain for 
his own debt may be a.ssertetl, not only after the 
assets have been paid by him into court, but at 
any time before the distribution of the estate. 
Slahlsdiniidt v. Zott, 1 Hm. & G. 415. 

An executor admitting assets, and ordered to 
bring them in, cannot rely upon his own demands 
set forth in a charge under the decree, but not 
proved, as cause against the issuing of an attach- 
meiit for noncornpliance with the order ; nor 
would the court extend the time for bringing in 
the money until after the master shoukL have 
made his report ; there having already been 
unreasonable delay. HArey v. D'Arnp 1 Ir. 
Eq. K. 407. But see HiddUton v. Poole, 2 Coll. 
C. C* 246. 

Payment hy Person other than Executor.] 

— in an action by residuary legatees against an 


executor to administer an insolvent estate, fitter 
the usual administration judgment had lieeii 
given, an order was made in chambers, on tlie 
k])plication of the plaintUfs and iu tlie^ [)i-esen<:e 
of the executor, pursuant to whieli an insuranee 
company paid certain ];>()lieY moneys which loi’iiit'd 
])art of the assets of tiic testator intii ctuirt to tiie- 
credit of the cause. Upon 1 he fart her considera- 
tion of the action, the cxceiitor. who was fi eredib >r 
of the testator, claimed to retain his own debt out 
of the moneys so paid in, in iiriority to the ct)>ts. 
of the action and the debts of tlie other credittu’s : 
—Held, that the payment .into court was in sid>- 
stance a ]}ayment by the executor, and that he 
was entitled to a. right of retainer out of the fund. 
Bielnnond v. Ah Ho. 48 L. J., Ch. 798 ; 12 Cli. D. 
361 ; 41 L. T. 570;' 27 W. K. 878— C. A. 

Appointment of Receiver.] — The retainer 

of his debt by an executor as against a ree.eivei" 
a])pointed liy the court is imjiroper. Pa import 
Y, J/cA%v, 14 L. T. 133 ; 14 \\ . li. 4. >3. 

Appointment of Eeceiver—Solicitor—- 

I Administrator.]— In a crcditoi-’s a,dininislra- 
tion action, brought against the administrator 
of an intestate (the defendant being a soli- 
citor, a ml a member of the tirm of soli- 
citors who were acting for tlie })laiutilfX iifter 
judgment* for administration had been pi'O- 
nouiiccil, an ordm* was made on the application 
of the plaintiff ])y his solicitors for the appoint- 
ment of a specalied, person, ‘■•upon his giving 
security,’' to receive the rents of the inlesta,te s 
real estate, and to collect and get in his out- 
standing personal esta.te. On tlie a])ph(,*atiou ; 
for this" order the ilcfendant made an a,ffidavit 
stating his ajipvoval i,>f the person proposed. 
Before tlie receiver liad perfected his security 
some money arising from the sale of furnitin'c- 
belonging to tlie intestate was received J:)y the 
defendant's iirni, and a[)propriated by him. ami 
he claimed to retain out of it a debt due to him 
by the intestate : — Held, that, by reason of the 
relation in which the defemlajit stood to thee 
plaintiff as a member of the firm of solicitors 
who were acting for him, the defemlant stood in. 
no better position than he would have stood after 
the receiver had perfected Ids security, and that- 
the defeudnufc could not under the circumstances 
exercise Ids richt of retainer. v. Town- 

.ditmd (1 Kussrek; My.3(;i) applied. Phi, In. re, 
Birt V. Burt, 52 L. J., Ch. 397 ; 22 Ch. D. 604 
4S L. T. 67 ; 31 W. K. 334. 

I How affected by Statute — Hiude Palmer’s Act 
I (32 & 33 Viet, c, 46).]— The right of retainer is 
not affected by Hinde Palmer’s Act abolishing the 
I distinction between specialty and simjilc eon 
t.ract debts. Stewart. In re, Crowder v. Stewart,. 
50 L. J., Ch. 136 ; 16 Ch. 1). 368 ; 29 W. 11. 331. 

The right of retainer by an executor has not 
been aboiisheil by Hinde Palmer’s Act, nor iias 
it been enlarged so as to enable the executor to 
retain his debt as against a creditor of higher 
degree than himself. Notwithstanding tlie act, 
an executor who is only a simple contract creditor 
of his testator cannot retain his debt as against a 
specialty creditor. If an. executor dies ^ after 
having claimed a right of rctaine,r, but without 
having actually exercivSed it, leaving another 
executor of the original testator surviving, the- 
executors of the deceased execut or have the right 
of retainer for the benefit of his estate. JVthvii. 
V. Coxwell, 52 L. J., Ch. 975 ; 23 Oh. D. 764. 



the estate of. an executor who was a simple (hctiOTi to decide aiKi report upon a (piestion ot 
contract cre(Iit((r of the testator, and there being retainer, the claim as to which had been set up 
a speciali}: creditor : — Held, that the assets must by the defendant in his answer, but was dis- 
(after payment oi; costs) be ap])cn'tione<l on the piited by the plaintiff, v. Cooper^ 1 

footing of giving an erpial «!ividend to all the Coll. C. C. 81 ; 13 L. J,, Ch. 41b ; 8 Jur. 184. 
crcilitors (specialty and sini})ic contract) ; that A testator, who died in 1833, bequeathed two 
the dividend must be paid in full to the specialty cottages to his executor, in trust to sell arifl. 
cre<litor : rliat the executor must then retain his retain a debt due to him from the testator, and 
debt out of the residue ; and that the surplus (if hold the surplus for other persons. Tlie executor 
any) must be divided etiually among the simple never proved the will, but retained the property 
contract creditors. IIk " in discharge of his debt. He bequeathed it by 

his -will, and it was enjoyed by the tenant for 

Judicature Act, 1875 — Executor not a iifethereumler until 1852. A legatee in remainder 

Secured Creditor.) — An executor’s right to retain ' under the second testator, afterwards instituted 
a debt due to himself < Loes not make him a secured a suit to recover the cottages, which was resisted 
creditor within the meaning of the Judicature by a person claiming under the will of the first 
Act, 1875, s. .10, and his right to retain is not testator. The executors debt was alleged to be 
affecred by that section. " Lre v. Xtiftall, 48 30()L, and the value, according to one side, was 

li. J.. Ch. (ilC ; 12 Ch. D. 01 : 41 L. T. 363 ; 27 -3007., and on the other, 3607., but the value of 

W. li. 805 — C. A. the property had lately greatly increased from 

local ci rciimstances. The court, notw i t lis t anding 
~ — Statute of Limitations.] — An executor the lapse of time, granted relief by ordering sale, 
may pay a debt pro veil to be justly due by his SmJth 20 Beav. 5G8. 

testator, although barred by * the* Stntut’e of An executor, who was also named as devisee 
Limitations ; arid on the same principle may in a will, not attested so as to pass real estate, 

have a right to retain his own debt, although entered into possession of the real e<state, ex- 

barred by the statute. StahhsrhnihU v. Lett" \ i>ended his own moneys in improvometits, and 
Sm, G-. *415. S. P., lUU v. Walher, 4 K. & J. 166. died intestate. His administratrix took a trans,fer 
One of several executors, after a decree for to herself of a mortgage on the estate, and 
administration of assets, may retain his own claimed it as assets under an alleged arrajigement 
<lebt, although there has been no acknowledge with the testator’s widow, that her husbam I took 
ment of it within six years before the death of the estate in discharge of debt due from the 
the testator. Sharuuut v. Bndd, 27 L. J., Ch. testator. On a bill by the testator’s heiress 
844 ; 4 Jur. (K.s.) 527. Held, that the executor must account for the 

Executors or administrators may retain for rents from the testator’s death, with an allowance 
<lebts barred by the Statute of Limitations, for permanent improvements. Pelhj v. Bm- 
thoiieh it is set up bv tlie legatees or next of eotnhe^ 4 Giff. 336 ; 33 L. J., Oh. 106. Affirmed 
kin. *■' Clhiton v. BjvdJu/, 16 Iv.'Eu. R. 139. 84 L. J.,Ch. 233 : 11 Jur.(X,s.) 52 ; 13W. K. 306 
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in fact |E‘rsonallj, beneficially entitled to the j 
amount will els is due to him in the character of ' 
executor. PoIlocJi, Kur/cp, 

44 L. J., Ch. 584 : L. B. 20 Eq. 29 ; 33 L. T. 

240 : 23 W. K. 7()f>. 

'j’lie only cases in which such a set-off of 
claims arising in ilifferent rights can be allowed 
are those where the person claiming the benefit 
of it can shew some equitable ground (other 
tlian the mere claim of set-off') for being pro- 
tected against the legal demand. I/k 

A. was an executor and trustee of a fund to 
which as to one moiety he wms entitled bene- 


ficially. The fund was in the bands of P., who 
died insolvent ; at the time of P.’s death A. was 
imlebtecl to P. .-—Held, that A. could not set off 
the debt to the trust against his debt due to P. 
Ik 

F. had an account with a banking firm, with 
wiiich bank A. also had an account. " At the end 
of 1859 A. died, leaving F. her executor and sole 
i-esiduary legatee. At the tim§ of A.’s death 
there stood to her account in the bank book 
fiOOZ., and this balance weis at once transferred 
• by the bank to the credit of F., in afresh account 
with him as “executor of the late Mrs. A.” Of 
this sum F. drew' out about 2t)U/., ami jiaid in 
about lOO/f., thus leaving 500k standing to his 
credit. He ovei'ilrew liis owui private account to 
the extent of 800/. In July, 1870, the bank 
stopped payment and was declared liankriqit ; at 
that time, after satisfying the legacies in A.’s 
will, there would have been a surplus of about 
1,900/. of her estate, inclusive of the 500/. in the 
baTik, to wiiich F. was entitled as residuary 
legatee. B., as trustee of the bankrupt firm, 
brought an action against F. f<ir the 800/., the 
amount of his overdraw'n })rivate account : — 
Held, that F. could set off the 500/. balance of 
tlic executorship account, to wiiich he was 
entitled as residuary legatee, against the 800/., 
the amount of his overdrawn private account 
due from him to B., inasmuch as there wmi'e no 
equitable interests existing at that time of 
legatees or other third parties that could affect 
the 500/. standing in F.’s name as executor in the 
books of the bank. Balleu v. Mmli. 41 L. J., 

W^P fo' 

To an action against an executor, on an accoimt 
stated by him as executor, a set-off for debts due 
from the plaintiff to the testator in iiis lifetime 
may he pleaded. Blulieden v. Smallwood, 8 
Q. B. i>88 ; 15 L. J., Q. B. 185 ; 10 Jiir. 470. 

To an action against an executor for a debt 
due by his testator, he pleaded a set-off for the 
use and occupation of the testator’s house, and 
for money lent by the testator ; the jilaintiff 
replied, on equitable grounds, that the testator 
bequeathed to the plaintiff and his other children 
certain sums of money, and declared by his will 
that the moneys and other effects then already 
advanced and delivered by him to his children 
were, and should be deemed, advancements, and 
that they should not be required to account for 
the same. Averment, that the matters of set-off 
were money and effects then already atlvanced 
and delivered by tlie testator to tlie plaintiff - 
Held, that the replication w%as bad. GuUher v 
GnlUver, 1 PI. & K 174 ; 25 L. J., Ex. 341 : 2 
Jiir. (K.S.) 1051 ; 4 W. B. 658. 

™ — Debt of Husband to Testator— Against 
Wife^s Share in Eesidue.] — testator bequeathed 
to his married daughter, after the death of his 


wife, a share of the residue of his real and ])or- 
sonal estate. Tlie (laughter’s husband owed the 
testator 725/., a sum epial to or in excess of lier 
share of residue. There WTre six cliildren of the 
mai'riage. The daughter bad about 70/. a year 
derived from an uncle, for her life, with ivmainder 
to her children, and lier husband had no private 
means, and made only some 60/. a year by his 
business. The testator left six children him' sur- 
viving. He died in 1877 Held, the ease not 
coming within tlie Married Women’s li‘ 0 ]}erty 
Act, 1882, that although the executors had a 
right to set off’ the debt due fiom the husband 
against the share given to the wife, yet as the 
claim of tlie husband, if there had been no debt, 
w'ould have been subject to the wife’s eipiit}’- to 
a settlement, wiiich would therefore have been 
prior to the husband’s claim, tlic wife’s e(]iii ty 
w-as also prior to the executor’s right of retainer. 
Knujht V. luih/ht (L. B. 18 P]q. 487) distin- 
gnished. Briad, la rp, Poalfer v. Shadek 57 
L. J., Oh. 958 ; 89 Ch. IX 471 ; 59 L. T. 215 • 
86 W: B. 825. 

Beht of Heir-at-law — ^Against Descended 

Eealty for.] — A testator devised his realty to 
his executors and trustees, to be convertixl and 
divided ecpially amongst five persons, one of 
wiiom died in ins lifetime, and a poiiion of the 
testator’s realty lapsed to his heir-at-law, wiio 
w^as indebted to the testator. The realty was 
sold and the proceeds received by the surviving 
executor and trustee, wiio claimetl to set off the 
debt against the value of the (k'seended realty : — 
Held, that tlie executor could not sel off thcVlebfc 
against the lapsed realty wiiich liacl descended 
to the debtor as heir-at-kuv. Mihwii v. ShomHiu 
58 L. T. 584 ; 88 W. B. 927. 

Dndischarged Debtor — Against Legacy 

to.] — A. owed r>. a sum of 668/. In May, 1888, 
A. tiled a liquidation petition. B. provecl for his 
debt, but did not receive any dividend. On the 
4th December, 1886, the liquidation was closed, 
but no disiiharge had been granted to A. In 
January, 1888, B. died, leaving A. a legacy of 
1,000/. b}' his will : — Held, that, inasmuch as 
there W'as no debt wiiich could be enfoi’cecl until 
the expiration of three years from the close of 
the liquidation,^ the executors of B. could not 
retain or set off the debt as against the iegaev. 
Jte, In re, Boms v. Bems, 60 Lyi’. 260. 

-- — Debt incurred as Eeceiver — Counter- 
claim for Money paid as Executor.] — The 
defendant wais receiver and manager of the 
estate of John Grimes, deceased, untler an order 
of Chitty, J., as w^ell as his executor. John 
Grimes had guaranteed a loan made by the 
plaintiff to Joseph Grimes, in resjicct of wiiich, 
in default of payment by Joseph Grimes, the 
defendant had paid the sum of 550/., for which 
he obtained judgment against JovSeph Grimes. 
Ill the course of his management of the farms of 
John Grimes the defendant bought lamUs of 
Joseph Grimes, for wiiich ho owed 45/., a debt 
wiiich Joseph Grimes assigned to the plaintiff. 
In an action for the 45/. brought by the plaintiff 
as such assignee the defendant sought, by way of 
set-off and counter-claim, to set up the unsatisfied 
judgment for 550/. against Joseph Grimes, the 
assignor, on the ground that he was acting as 
-receiver and manager of John Grimes’ estate in 
buying the lambs, and that he was entitled to 
set off a debt due to him as executor against a 
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the three sons were bound to bring into account 
as against their respective shares, as well of 
the proceeds of sale of the residuary real estate 
as of the residuary personal estate, any sums <lue 
by them to the testator at the date of his death, 
with interest at 4 per cent, from that date. 
Aliennaii, In rc, Alierman v. AheRnRut., dl L, J., 
Ch. U : [1891] 3 Ch. 212 ; G5 L. T. 194: 40 
W. E. 12. 

-Bank- 

;eo.] — Specific Gifts.]— By the will 

to the leasehold hereditaments were given specifically 
ntract to the three sons : — Held, that they were respec- 
bank" tively entitled to the properties specifically given 
rustee, without fii'st making good what (if any thing) 
latter they ow^ed to the testator’s, estate. ^Ih, - 
under A testator specifically bequeathed the profits 
ive no of his share in a brewery in trust for his son, 
of the wiio ivas indebted to his estate upon two promis- 
. 195), sory notes. The debt wms barred by the Statute 
In re, of Limitations. The executors had not assented 
to the legacy : — Held, that moneys in the bands 
of the executors on account of profits of the said 
[ary — business ought to be retained by theni agaihst 
fccy of the debt owing to the testator’s estate by the 
ey out legatee. Alternum v. Alierman ([1891] 3 Ch. 
ability 212) distinguished, and dictum not followed, 
iebt of Taylor, In re, Taylor v. Wade. (13 L. J., Ch, 424 ; 
of his [1894] 1 Ch. 671 ; 8 R. 186 ; ' 70 L. T. 556 ; M 
dvi-upt W. R. 373. 


debt due from him as receiver in respect of the 
same estate : — Held, that, as betw'een the defen- 
dant and Joseph Grimes, the assignor, the liability 
in respect of the lambs w'as a purely personal 
one, and that the defendant w'as therefore not 
entitled to set ofi against it a debt due to the 
estate. XeLwn v. Iloherf.s, 69 L. T. 352. 


Pecuniary Legacy.] — In a suit by a lega- 
tee to obtain payment of the legacy out of the 
assets of the testator, in a due couree of adminis- 
tration, the executors may retain so much of a 
legacy as is suffieicut to satisfy a debt due from 
the legatee to the testator at the time of his 
death, although the remedy for such debt is at; 
the time of the tleath of the testator barrcid by 
by the Statute of Limitations. Courteney v. 
WllllavR% 3 Hare, 539 ; 13 L. J., Ch. *4(51. 
Affirmed 15 L. J.. Ch. 204 ; 8 Jur, 844-- L. 0. 

Although a debt due to a testator\s estate is 
barred by the Statute of Limitations, his execu- 
tors may set off a legacy beciueathed by him 
to the debtor against the debt, and retain the 
same accordingly. {Joate,s v. Coate,^. 33 L. J., 
Ch. 448 ; 10 Jur. (N.S.) 532; 9 L. T. 795; 12 
W. R. 634. 


By Executor against Administrator.] — Cross 
demands, existing in separate rights, are not, in 
efjuity (except under special circumstances), 
aliow'ed to be set off one against the other ; and 
therefore an executor and trustee of a legacy, 
who was also 4he residuary legatee, and had 
become a creditor of the husbantl and adminis- 
trator of a deceased legatee, w^as not, in the 
absence of any special agi'cemeut. allowed to 
setoff his debt against the legacy to which the 
husband (having survived his wife, the legatee) 
was, as such administrator, entitled. Freeman 
y, Lomas, 9 Hare, 109; 20 L, J., Ch. 5(54 ; 16 
Jur. 648. 


Statute-barred Debt — Residuary Real and 
Personal Estate,] — A testator devised and be- 
queathed all his residuary real and personal 
estate to trustees upon trust to convert, and out 
of the moneys to arise from the conversion to 
pay his debts and funeral and testamentary 
expenses and legacies, and divide the net residue 
into seven parts, three of which w'ere given to 
three of his .sons absolutely. The testator in his 
lifetime had advanced sums of money to each of 
tlie three sons, but any right of action in respect 
of such sums, assuming them to be debts owing 
to the testator, w'as at the time of his death 
barred by the Statute of Limitations : — Held, 
that a person who owes an estate money — that is 
to say, who is bound to increase the general 
mass of the estate by a contribution of his owui, 
cannot claim an aliquot share given to him out 
of that mass without first making the eoiitri- 
butioii which completes it ; and that by the 
applicati<m of this principle to tlie present case. 


administrator of an intestate in. his owm right 
from one of the next of kin may be set off in a 
suit by the next of kin for administration of the 
estate against a sum due from the administrator 
in respect of the next of kin’s share of the 
intestate’s estate. Taylor v. Taylor, 44 ,L. J., 
Ch. 718 ; L. R. 20 Eq.'l55. 

An administrator is entitled to set off: against 
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tate's estate, the whole of a cleht of which part 
laul become Ijarred by the Statute of Limita- 
tions. Conhcpll^ In. re, ‘IVhite v. CardirrU, 44 
L, J., Ch. 74G ; L. 11 20 Eq. 644 ; 28 W. 11. 826, 

Where some of the iiex-t of kin of au ititestatc 
have brought an action against an administrator, 
acting as executor of another estate, and have ^ 
been ordered to pay the costs of the action ; 
which failed, the administrator will be entitled 
to set o:S his debt due for costs against the 
shares in tlie intestate’s estate due from him to 
such next (^f kin. Junes, In re, Christmas v. 
Jones, 66 L. J., Ch. 489 ; [1897] 2 Oh. 190 ; 76 
L. T. 4-5i ; 45 W. ll 598. 

Against Wife’s Share of Estate for Debt 

of Husband to.] — Upon the bill of a married 
woman entitled to a share of the personal estate 
as one of the next of kin of the intestate against 
her husband and administrator, the latter claim- 
ing to retain toward satisfaction of a debt by 
bond from the husband to him, it was declared 
he was nut entitled to retain, but that the plain- 
tiff's share was subject to a further provision in 
favour of her and her children, the settlement on 
her marriage being inadc'juatc to the fortune 
she then posscsse<l ; and it was referred to 
the master to see a proper settlement. ma<lc oji 
her ami her children; ngard being ha<l to the 
extent of her fortune, and the settlement already 
.made upon him. Mihanh {Lafhj') v. Montolien, | 
5 Ves.'787. . ■ j 

Against Executors.] — A., one of the executors 
of the will of r>., was entitled thereiUKier to a' 
share of the estate. A., being at the time a I 
debtor to B. fo]‘ .HOOd, w%as adjiulicated bankrupt i 
in The lifetime of B. : — Hehi, that the debt of 
500/. could not be retained by way of set-olf ■ 
against the share payable to A., noi' any di vidend 
ill respect tliereof, but that the share must be 
paid over intact to A.’s trustee in bankruptcy, 
and the, executoi’s must put in their proof as 
ordinary creditors. Jlnhfsun, In re, Ilodfsan y. 
2u},r, 48 L. J., Ch. 52 ; 9 Ch. D. 678 ; 27 W.' 11. 88. 

Where a stranger received i-cnt due to the 
testator in his lifetime, and afterwards by desire 
of the tenant in possession, paid a demand for 
ground-rent due at the same time for the same 
premises : — Held, that he might deduct such 
payment in an action by the executor for the 
rent received, but not a pajunent of gi’ound-rents 
arising after the death of the testator. WUhin- 
son V. Caicood, 8 Anst. 005. 

The widow of a testator, with tlie acquiescence 
of his heir, was let into possession of certain 
freehold houses umler an erroneous supiiosition 
that they passed by the will along wdtli other 
property, in which a life interest was devised to 
her : and before the error was discovered, or her 
right disputed, she died. On a bill hied by the 
heir, against her personal representative, praying 
the delivery of title deeds, and an account, it was 
held, that the suit w'as maintainable for the rents 
received during her continuance in posvsession ; 
that, as the defence of the Statute of Limitations 
was not raised upon the pleadings, the account 
should be taken from the time when the plain- 
tiff’s title first accraed ; and that the plaintiff 
was not at liberty to set off the amount of such 
rents against the amount of payments made by 
the widow in her character of executrix, those 
payments not forming a personal demand against 
the plaintiff. Monypmtif/ v. Bristow, 2 Russ. 
&M. 117; IL. J.,Ch. 88. 


I Bankrupt Executor — Costs of Suit.] — A 

I bankrupt executor was cluirged with interest on 
his balances, but he wasnll()WL‘<l his costs of suit : 
— Held, that tlie costs siibscjquent to the bank- 
ruptcy were not to bo set otf against his debt, 
which had acenietl prior to Ids bankruptcy. 
Cotton V. Clark, 1(5 Ik-av. 184 ; 1(5 Jiir. S7St 

Against Administrator — Loss of Trust Fund 
by Administratrix’s Solicitor — Settlement by 
Administratrix prior to Breach of Tiust.] — -The 
defendant, Mrs. P., was the admiidstratrix of H., 
and as one of the next of kin of tlie intestate 
was entitled, after payment of debts, to one 
moiety of the residue, which amounted to 20,000/. 
In 1869, before tbc death of H., ]\Irs. ?. settled 
all her property by a covenant to settle after- 
acquired property. The money was ndsap[iro- 
priated by the solicitoi's of Mrs, and in an 
action to administer tlie estate of H.. the chief 
clerk found that dlrs. P. must replace the balance 
of the money so lost, jjait of it having been re- 
covered, The plaintiff, ^Irs. S,, was entitled to 
tlie other moiety (d‘ the lesidue. She, in 1879, 
had settled lier share by a covenant to settle 
after-acquired projiorty. A summons taken out 
by Mrs. P, to vary the chief clerk’s eertifieute, 
was dismissed with costs. On the same snnnnous : 
— Held, that Mrs. P., as one of the next of kin 
of PL, could take nothing out of the ])ersoimi 
estate until the arnoiiut wliich she was liable as 
administratrix to replace had been made good by 
her. liehl, also, that the tiustces of her marritige 
settlement were subject to tlie same e(juity. 
Ifervey, In re. Short v. .Parratt, 61 L. T. 429. 

A. was indebted on bond to B. B. died, 
leaving C, his sole next of kin, who obtained 
letters of administi'iition of his estate. The 
estate of B., after all debts, Occ., were ])aid, 
left a clear rcsirlue exceeding tlie amount of the 
bond debt. A. been me surety foi‘ 0. by joining 
ill promissory notes. 0, became an insolvent 
debtor, and A. was compelled to pay the notes, 
C. died, and then the assignee uiuler his iiisol- 
veiicy took out letters of a< Iministration de bonis 
non of B., and sued A. on the bond : — Held, 
that A. might set off the sums which he had. 
been compelled to pjaj- as surety for 0. against 
the bond debt. Jones v. Jfoss(>ji), 8 Hare, 568 ; 

; 18 L. J., Cb. 470 ; 8 Jur. 1064, 

; To an action by an administrator do bonis non, 
who sues in his representative cliaractcr, f<>r a 
debt due after the death of the intestate, am.1 in 
the lifetime of the first administrator, the defen- 
dant cannot set off a debt due to him from the 
, fii’st administrator. Allison v. Smith, 10 B. S. 

■ 747 . 

To an action by an ailministrator for the 
balance of the intestate's banking account at 
the time of his death, tlie tleferulants in their 
statement of defence sought to avail themselves, 
either by way of set-off or of counter-ijlaim, of a 
debt due to them from the intestate as one of 
several makers of a promissory note for 1,000/. 
which did not become due until after the intes- 
tate’s death. Reply, that before action, an order 
was made in an administration suit in the Chan- 
cery Division, to take an account of tlie debts 
and liabilities affecting the jiei'sonal estate of 
the deceased, of which the tlefentlants before 
action had notice ; and that, under 28 & 24 Viet, 
c. 88, s, 14, equity would restrain any proceed- 
ings on the note until the account had been 
taken : — Held, that the claim in respect of the 
promissory note could not be relle<l on as a set- 
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off ; and that in accordance with the practice i 
in equity, tlie defendants must under the circum- 
srances bo restrained from setting it iqi by way 
of crainter-oiaim, anti bo left to prove for it in the 
administiation suit. Seivell v. Xatlounl Pvo~ 
nnviiil Banh of Bti(/J<in(h 40 L. J., C. P. 285 ; 

1 C. P. T). 4lH> 34 L. T. 533 ; 24 W. R. 458. 

A creditor of an intestate purchasing part of 
the inft'state's goods from his administrator can- 
not set off tlie amount against a debt due to him 
from the intestate at his decease. Lamhiirfle v. 

I 7 Beav. 542 : 23 L. J., Ch. IS : 17 Jiir. 
IIP* : 2 W. JL 32. 

To an action by an administrator, wlio sues in 
his representative character for a debt due after 
the death of the iiite>rnte. the defemlant cannot 
set off a debt due to him from the intestate 
in Ins lifetime. i.tvAs- v. IVotfs^ 11 Ex. 410; 
25 L. J., Ex. 30 : 1 Jur. (x.s.) 1023 : 3 W. R. 
575 — Ex. Oh. 

To an action for money received to the use of 
the plaintiff ns administrator, and on an account 
stated with him as administrator, with promises 
to him as adiniiusrrator, the (hd'ondant cannot 
plead a set-off for money due from the intestate 
in his lifetime. SchotieJd Corlott^ II (R B, 
770, n. : G X. M. 527. 

Beht from Estate to Joint Trustees — Bebt due 
from one Trustee to Estate.] — Crornbie and 
Storer were two trustees of an' estate adminis- 
tered by the court. Ciombie became bankrupt 
after RSiJU. A balance of 83 (E. was found due 
from Crornbie to the estate and a balance of 
745Z. was found due from the estate to the two 
trustees jointly Held, that the debt due from 
the estate to tlie two trustees could not be set 
off _ against the debt due from one; that the 
plaintiffs were entitled to an inquiry wlint part 
of the 745/. found due to the two trustees was, 
ns between the two, due to Chombie the bank- 
rupt, but as that inquiry wrs not asked for, and 
a.s there was evidence shewing that all the 
money was in fact flue to Stoi'cr/the debt so due 
must be paid to him. McBioan v. CoonihU/ or 
Porte y y. (franf, 53 L. J.. Ch. 24 : 25 Ch. D. 175 ; 
43 L. T. 433; 32 5V. R. 115. 

Other Cases.] — In a sale by an executor of 
^]book debts" due to his testator, the purchaser 
is entitled not to the sums ap})earingin the books 
as due to the testator, but only to what, on a 
proper adjustment of accounts between his 
“debtors and his estate, should be found to be due 
to liis estate, (diiol' v. Blackinore, 2 8m. A G, 
274 ; 23 L. J., Ch. G22 ; 2 W. R. 488. 

The cxeciitoi- of A. sold A.'s book debts to B. 
At the time of A.'s death, A. was himself indebted 
to several of the perst.ms who appeared as his 
‘debtors in his bof>ks. The executor, instead of 
.setting off the debts due by A. against the debts 
due to him, paid i n full the debts from A. In a suit 
for the administration of A.’s estate : — Held, that 
the executor was not entitled to be allowed these 
sums in his accounts. Ik. 

lAxeciitor becoming indebted as such to the 
estate of a testator in re.spect of receipts, annuity 
.given him by will directed to be applied to repay 
•estate. Skinner v. SLceet, 3 Mad<l. 244 ; G. Coop. 54. 

Respecting Cheditors. 

1. Bigrlit of Preference. 

Simple Contract Bebts.] — Payment by an 
executor of a simple contract debt before breach 


of the condition of a bond is good, and no 
devastavit in case of deficiency of assets ; but 
payment of legacies is not. Ilmolibifs v. Pan/, 
Amb. IGO; Dick. 151. 

An executor will be allowed payments made 
by liiin to simple contract creditors of liis 
testator, a bond being in existence, but not 
]")ayable, but he will not be allowed payments 
to legatees, notwithstanding he had no notice of 
the bond. Xormart v, BaJdrij^ G 8im. G21. 

Payment by an executor of .simple contract 
debts before he has notice of a specialty debt is 
I good. Ihwkuo'i V. Batj, Amb. 162; Dick, 151. 

' 8. P., 3 Alien non- v. Winder^ Dick. 4G8. 

An executor may, after allowing a reasonable 
, time to elapse after the testator’s death, pay 
sinT[)le contract debts in priority to specialty 
' debts, of which he has no notice : ami where 
' the testator lived aud died in India, and the 
executor seven months afterwards received 
notice of the existence of the will and his own 
appointment as executor, aiul three months 
afterwards repaid to the testator’s widow moneys 
for which his estate was liable on simple con- 
tract, and which sue had paid out of her own 
moneys, and then sixteen months afterwards 
received notice of a specialty debt due to a 
creditor of the testator in India : — Held, that 
he was justitied in making tlie i)ayment which 
he liad made to the widow, she having by those 
payments placed herself in the })Osition of the 
creditors whose claims she liarl clischai’ged, aud 
that the date of his repayment to her was tlie 
date at which the payment by him out of the 
estate of the so discharged debts must be con- 
sidered to have been made. Le Gnji^ In 
Xonotti V. Jeffernotu 3 Do G. J. A 8. 5H) ; 3 Jiu'i 
(N.S.) ()5() ; 8 L. T. 583 ; 11 W. R. 841. 

Payment of simple contract debts by executors 
allowed, where the testator liad beem a share- 
holder in a banking company by deed under 
seal, and calls had been afterwards made in 
respect of the shares held bj" him, to meet which 
calls tliei-e were no assets. Hendemon v. GiU 
rkrisf 22 L. J., Ch. 370 ; 17 Jur. 570 ; 1 W. R. 
42G. 

Executor liable to future contingent demands 
in respect of covenants entered into by the 
testator for payment of rent of premises speci- 
tically devised, Is entitle*! to a sufficient in- 
demnity to be given by the legatee ; but if there 
is no surplus after paynicjit of debts, the 
executor is protected against demands on foot 
of such covenants by })aymeiits made even to 
simple contract creditors before notice of the 
breach. Wild rid (je v. MPvitne^ 1 Moll. 122, 

An executor having assets of his testator, 
either in money or goods, before an.y bill had 
been filed for the administration of the estate, 
applied to a creditor of the testator for a loan of 
a sum of money equal in amount to the debt ; 
and the cre<litor accepted the personal sceurity 
of tire executor for the amount, and released 
liis debt against the estate : — Held, that the 
executor having, by such substitution of Ins own 
security for that of the estate, discharged the 
debt as against the estate, should not be" treated 
as a mere purchaser of the debt of the creditor, 
and, as such, entitled only to stand in the place 
of the creditor : but that the executor was 
entitled to be allowed, in his own discharge, 
the amount of the debt as a debt of the testator 
preferrecl and paid. Ilepicorth v. JlcHlop. G 
Hare, 561 ; 18 L. J., Ch. 352 ; 13 Jur. 166. 

A direction in will to pay simple contract 
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creditors before speeialtv ones, is not void, being 
within tlic exception in the Statute of Fraudu- 
lent Devises. J/'illar v. JIoHon^ Coop. 45. 

When there is a sufficiency of assets for 
payiuent of debts, executors may pay sim])le 
contract debts not bearing interest, before 
specialty debts bearing interest, if not objected 
to by the specialty creditors ; and the legatees 
are not at liberty to complain of the oilier of 
payment. Tuvne)' v. Tut‘Rei\ 1 Jac. & Walk. 3tl. 

After Action brought.] — ^Where an exe- 
cutor 01 * administrator, after the commencement 
of a creditor's administration action and before 
judgment, has voluntarily paid any creditor in 
full, the rule in equity "and not at law must 
now pi'evail, under Judicature Act, 1878, s. 25, 
sub-s. 11, and lie will accordingly be held to 
have niatle a good payment, and will be allowed 
it in passing his accounts, even though he may 
have had notice of the action before payment. 

In rc, Eti)'Oj)pan Soctvfi/, 

T. llmleltfo, 7 Ch. I>. 788 ; 21) W. Ik 417. 

To prevent such payments being made in any 
such action, the plaiutiif shouhl, immediately 
upon issuing the writ, apply foi* and obtain a 
receiver. Jb. OveiTule<lou this point, 7A/y*m, 
l7i re, Jlarria v. J/urrift^ 50 L. J., Ch. 754 ; 5(5 
L. T. 507 ; 85 W. 11. 710. Wells, In re, Mohmtj 
v. Ilfoolte, 59 L. J., Ch. 810 ; 45 Ch. D. 5(59*: 
08 L. T. 54 ; 80 W. K. 189. 

An executor or administrator is entitled, after 
action brought against him by a creditor of the 
deceased for his debt, to apply the assets in 
pa}unent of the delit of another creditor, inas- 
much as, the I’ules of law and equity on the 
subject having been in conflict, the equity rule 
must now prevail. Badeliff'e, In re (J Ch. 1). 
788), followed. V-ibarf v. Colrn. 59 L. J., (). B. 
152 ; 24 Q. B, I>. 8(54 ; (52 L. T. 551 ; 88 W. 11. 
•359—0. 'A. 

Specialty Debt.] — I’ho cfficct of Hindc Palmer’s 
Act being to place simple contract creditors and 
specialty creditors on an equal footing iii the 
administration of an estate, an executor may, 
in exercise of liis right of prcfcreiiec, ]i)ay a 
simple contract creditor in priority to a specialty 
creditor of his testator. Oramonll, In re, Drurif 
V. Oranumd, 58 L. T. 24. 


2. Compromises and Componndingr Debts. 

Tlie Trndee Act, 18958, s. 21, replaeiwf the 
Tepeded h. 87 of CoHvetjanehifj awl Law of Pro- 
party Act, 1881, yleas an exeeutor or adminis- 
trator fnll powvra to compromise and compound 
debts, and enter into arrangements. 

Apart from Statute.] — Though, generally 
speaking, an executor or trustee compounding 
or releasing a debt, must answer for the same, 
yet^ if this appears to have been for the benelit 
of the trust estate, it is an excuse. Blue v. 
8 P. W. 881. 

Executor having, under a misconception of a 
will, at the trial of an issue upon a debt, entered 
into an improper compromise with the creditor, 
expressly subject to the approbation of the 
court, was permitted to try the issue, paying 
the costs. Legh v. Ilolloivay, 8 Ves. 218. 

A testator who was tenant for life of his 
real estate, bequeathed to a trustee the residue 
of his real and personal estate, and all rent and 


1 ari’cars of rent which might be due to him at 
the time of Ids decease, and all timber or othei* 
trees he might be enfitlcd to, u[)on trust, to sell 
and convert into money, get in, and recover so- 
much thereof as should lad consist of remly 
money ; and declared certain trusts of the pro- 
ceeds. lie authorised the ex(?cuto]‘s of his will, 
of whom the trustee was <.me, to eoin})romise 
and compound, or submit, to arbitration and 
settle, all debts owitig to or from him ; .and 
generally to act in relation to the premises as 
they should think expedient, without being 
liable to any loss which might be occasioned 
thereby : — PLeld, that this will did not authorise 
the ti'ustee or executors to sell the arrears of rent 
to the remainderman. Alexander, In re, 158 ii', 
Ch. 11. 1587. 

The cxecutoi-s, one of whom became agent 
to the 3‘emaiiKlermaii, sold the arrears, wliich 
amounted to 49,{)<)0/., to the remainderman for 
20,000/. Almost the whole amount of arrears 
was collected hy the remainderman : — Held, 
that the executors were to be charge<l with the 
entire amount of the arrears which had been 
received. Jb. 

Testatrix contracted witli A. for the sahi of 
an estate for 1,000/. 8he, by will, directed tlie 
executor to complete it, ami pay plaiutiif the 
1,00(5/., ami devised other estates to A. and her 
executor, who conipromised, for 500/. each, a 
claim set up aftei’ lier death, impeaching tlie 
title to her estates, the executor becoming hy 
the compromise owner of the contracted estate, 
and A. owner of the othci* estates : — Pleld. that 
the plaiutiif wars entitled to the 1.000/. from the 
executor without contributing to the payment 
of the 500/. for the compromise, wliich must fall 
on the residuary estate devised to Iho executor, 
the compromise being a device between A. ami 
the executor to avoid the eonsoc[uence of A. 
becoming ownei* of the contracted estate. JIark 
V. Wellington, Beat. 128. 

A parol agreement was entered into between 
the e.xecutoi's ol; L. .ami T., that various old 
accounts between the testators should be settled 
without reference to tlie time that they had 
been laTiiniug, and that a balance should be 
struck. The accounts were accordingly settled, 
and the executors of Ij. were allowed the value, 
of a promissory note, which, but for the agree- 
ment, would have been barred by the Statute 
of Limitations. The executors of T. afterwartls 
discovered a note from L. to T., which but for 
the same reason, would have been baiTcd ]>y the- 
statute : — Held, that the agreement was one fur 
valuable consideration, on both sides, to waive 
the beueflt of the statute, and ought to be 
enforced. lade v. Trill, (5 Jur. 272. 

One of several executors may settle an 
account with a person accountable to the estate,, 
ami, in the absence of fraud, the settioment 
will be binding on the others, though dissenting. 
Smith v. Ererett, 27 Beav. 446 ; 29 L. J., Cln. 

! 28(5 ; 5 Jur. (N.S.) 158582 ; 7 W. Ik 605. 
i But where one of three executors, against the 
wall of his co-executors, compromised a claim 
against the testator’s estate, and the effect of 
the compromise was to relieve him from a lia- 
bility which he was under to the estate jointly 
with the creditor the compromise was held not 
to bind the estate, and, at the instance of the 
co-executors, it was set aside. Stott v. Lord, 
581 L. J., Ch. 5891 ; 8 Jur. (K.S.) 249 ; 5 L. T. 
S17 ; 10 W. Ik 284. 

About a year after a testator’s death, the- 
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executrix -brcraght an action against a debtor, acteil bona Me. Otee 7 ig, In re, Jones v. Owen. 
ami i-ocovereil judgment, but she did not issue 47 h. T. 61—0. A. 
execution until a year after, wlien a baiikni})tcT 
eiL'^iied, and the debt was lo.st. The executrix 
was empowered to comiioimd or allow time for they would 'or'' wouid" 

the payment of any debts .-—Held, that she was debtor of the testator for the amount due to the 
?- estate, and their not doing so, although loss 
it heav.^ii. occuiTed by the delay, was not necessarily 

a ^ ^ , ! wilful neglect or ilefault for which they wore 

Several Executors— Debt Due firom one.] liable. I7j. 

—A. Ch, being one of several executors, a debtor And sea note Trustee Act, 1803, s. 21 
to his testator's estate in the sum of 20,1307., and 

entitle! I to one-sixth of the said estate (estimated Partnership Property 1 - 

ar h,00()7.) as legatee uiKler the will, agreed with in 1879, by his will gave axi 

accordance with the terms of and legacies of considerable 

thg benefit of his seven daughters and i; 

11 teiested, to se t oft the said 0,0007. against the husbands and children, and he "bequeathed 
hkL amount <)f the debt then payable by him, at moiety of his share of the biisine 
the same time paying about 1,0007. in cash, on by him in partnership with hh 
1 hcreatter having become insolvent, A. C. agreed, sons to trustees ' " 

by way of compromise with his creditors, i - - - 

including the said executors, that they sL..A' 
accept i),v. in the pound in full of their demands, I equal moieties 
secretly arranging witli some of the said creditors postpone the ’i 
to pay to them further sums if he sliould be 
position so to do, and subsecpicntly 

them, or some of them, further ^ 

purposes of the compromise the debt due to the I the"^ time of" hh 
testator s estate was treated by the executors as partnershin i 
amounting to 19,8087., thus in effect reviving the 
debt of (5,0007. which had been previously dis- 
eharged, and accepting in respect of it a com- 
position of OA*. in the pound 
also treated as revived xl. G.’,^ 

of the testator’s estate. In a suit brought by _ 

legatee against the executors, all of whom proved pay all the le 
the ’will : — Held, that the above agreement of ' 
set-off extinguished A. G.’s i\\ 
had the same effect as if A. C. had'paid (5, 0007, 
cash. It also extinguished xi. C.* ' ’ ' 

the bequest, unless it should tur 
one-sixth share exceeded the estimated 6,0007. 
and subject to his liability to refund 
case the same should fall short of t] 

6,0(.)07. J)e Chrdom v. Da Cordova, 

692 ; 41 L. T. 43— P. C. 


Even before the passing of the Conveyancing 
Act, 1881, executors had a iair discretion, whether 

sue 

Hehl, that she was | debtor of the testator for the amount due to the 


A ■testator, who 'died 
gave an annuity to his wife, 

’ ’ j amount to tz’UvStees 
rs and their 
i one 
esses : carried ; 
... is ' two /.eldest 

upon trust for his youngest son, 

and he devised and bequeathed the residue of his 
uiould I real and personal estate to his two eldest sons iii 

^iioieties, and he authorised his trustees to 

rpone the realisation of his estate, and to 
in a I carry on and manage any trades or businesses in 
l)ay]ng to which he might be engaged at his death, for so 
sums, for the t long as they shonld think fit. The te.stator at 
— _ xds death, carried on business in 

partnership with his two eldest sons, in various 
mining and colliery properties and ironworks, 
Actioiis had been commenced for the a(lministr{i- 
- , , , estate, and it was stated that the 

and the executors testator’s share in the partnership businesses 
rigiit to one-sixth could not be realised vathout considerable loss, 
>..111 f -nvmfi-Uf Uy aiul if ^realised at once would not be sufficient to 
..A ” -A- legacies bequeathed in full. Applica- 

was nnule for the satmtion of the court to a 

debt pro tanto, and scheme whereby a limited company was to be 

formed to take over the businesses in which the 

.s right under testator was a partner, and to consist in the first 
•n out that the instance, of persons interested in the testatoT’s 
_ estate, to whom it was proposed to allot deben- 
pro tanto in tures, preference and ordinary shares, in lieu of 
ac estimated their several interests in the testators estate 
4 App. Gas. Held,^ that the court had no jurisdiction to 
Hof/i nicA +nnf fi.. ^ X sanction such a scheme, which was in no way 

wnf 7 i “ %'reement of compromise authorised by the testators will. Cmwshiiii jJi 

J f A f "f ‘“‘1 '’“‘i ‘'Smust the re,J)ennU yf Cruwsho,/, 60 L. T. 

fnuKlulent .asreganls A., B., C., I)., and E. obtained a eoucession 
tr n T-- r ^ aiiangement, though not from, and entered into a contract with the 

EgJ'ptian govori.went for the construction of 

Held ' further tlrit i o r n 4 - 4 .i works. Befoio the works had been 

estate as liable to the actually begun A. died. Doubts existing as to 

Sm (lu d executors (who by 

had never i in it the compromise his will had the fullest power of manageme/t 

tors and of completing any existing cou- 

amoimt as woidtl or tracts), and the other contractors inter se, a con- 

come to their ha u?s holf.l ft •' f considerable negotiatkm, drawn 

a Id dcihult ""i" between B.,C., D., and E., and “ executors 


^ 23 & 24 Viet. 145, s. 30.]— Section 3( 
Trustees and Mortgagees Act, ISiiO, 
empowers executors to compromise claim 
ing to the estate of their testator is not (n 
to daiijis outside ids will, but applies 
claim of a legatee, iravvo/i^ In r*?, Be 
molding, 53 L. J., Ch. 1016; 51 L. T. 5 
W. ii. . 916. xl/n7 ,sw now Trustee Act 
s. 21. 



Bequest of Eesidue,] — Testator bcMjiieatliod the 
residue of his estate, iucludiiig the lease of a 
collieiy, to ti'ustees, wlio were also executors of 
his will, on trust for liis son on his attaining 
twenty-one years of .age. On the st>ii attaining 
that age, the trustees let him into })ossession, but 
made no formal assignment of the lease, and 
there werci still debts due from the testator’s 
estate ; — Held, that tlie assent of the executors 
was sufficient to pass the pro[)e]*ty in the colliery, 
and that it was cont]>ctent for them to assent to 
the bequest of part of the residue of the estate 
without assenting to the 3*cst, Au^ihi v. Meddoe^ 
3 B.580; 41 W. K, 019. 

An executor, by assenting to a bequest of 
residue, does not thereby constitute hinivself a 
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liable to contribute towards the required capital, 
and liable hu* an 3^ losses. Ik 

A testator, who caniod on business in partner- 
ship wiili his brother, by his will, dated tlie 
:>:-h'd Xo^'eniber, .1801, directing payment of his 
debts, .and, .after bequeathing specific and 
pecuniaiy legacies, he devised and bequeathed 
all his real and lejiseliold and personal estate to 
trustees, u}>on trust for sale and conversion into 
money, and to hold the proceeds of sale on 
certain Trusts. In 1872 the brother and the 
testator's widow, who w^as then the sole trustee 
and executrix of the will, joined in selling and 
conveying real estate, of winch the brother and 
tlic testator bad been tenants in common, and 
whicli was in fact t)artnership property, to a 
limited (.‘ompanj^ who purchased the business. 
T!ie piirchase-money was to be ]).aid partl.v in 
cash and partly in fullj" paid-np shares and 
debentures of the company. At tlie same time 
an arrangement was made hu’ the h.anding over 
of the whole piirchase-moiie.y to the bankers of 
the partnership, to whom the p.artnership was 
largely indebted, anti whose debt was secured >y 
mortgages of the ]>artncrship property", in satis- 
factimt of the debt <lue to the Ijaiikcrs, tlie 
bankers undertaking to pay the other creditors 
of the jtartnersliip, and handing back to the 
executrix a sum of cash and some of the deheu- 
tines, and pi'oviding certain other lionefits for 
the brotlier. The eonve,vance of the i*eal estate 
to the comp.any contained a recital that the 
brother and the widow were entitled to the ])ro- 
perty in equal undivided moieties, .and the widow 
purpoited to convey .as trustee of her husband's 
will, but it w.as not stated in the deed that she 
was his executrix or that the property was }>ai‘t- 
nership pinpeily. On a subseipient sale of the 
propert}” bv the corap.aiqv, the purchaser objected 
that the sale by the widow was not authorised 
by the trust for sale, the consicleratiou not being 
entirely paid in inoncy : — Held, that the 
arrangement as to the disposition of the 
purchase- money rcceivetl from the company 
amounted to a com})romiso by the widow with 
the creditors and with the surviving partner into 
which it was competent to her as executrix to 
enter under s. 80 of the act 28 &: 24 Viet. e. 145. 
TlAsf of Jhgland and South- Wulcff Bank v. 
Muni, 52 L. J.. Oh. 784 : 28 Oh. I). 138 ; 48 L. T. 
417; 31 AY. 11. -t(>7. 

A., B., C. and I), purchased Land on a joint 
s])cciilii1ion, reserving to each other a right of 
pre-emption over the shaves of .any that might 
wish to withdraw. A. died, leaving B. and C. 
executors and trustees, devising to them his 
fourth share, with power to join with the other 
partic.s in managing, selling, conveying or 
making partition, of the property. C., who was 
indebted to the concern, on mortgage of his share 
for the amount of his pm*cha.se-moncy, then agreed 
with B. and D. to release to them absolutely, 
in disi*harge of his mortgage, but subject to Ids 
mortgage, the gretitei- part of his fourth share, 
the remainder of his sliare being conveyed to him in 
severalty. B. and I), then ciirried to" the account 
of A.'s estate one-fourth of the amount of C.’s 
mortgage-money : — Held, on a suit by the 
parties intcj’ested nnder A.’s will, that A.’s estate 
was not entitled to the benefit of the agreement 
for the purchase of C.’s share, by reason of 
there being no power in A.’s will to purchase 
laiul, and because his executors had no right to 
subject his estate to the payment of O.’s mortgage- 
money. Peck V. Canlwdl, 2 Beav. 137. 


j. llESPECTlXa Leuactes. 
1. B-ig-lxt of "Assent. . 


What constitutes Assent.] — IT. devised a tenn 
to Ids nc])hew for life, with remainder over, with 
a leasing power for tweiity-niie ycai’s, and made 
him and two other>s executoi's ; the, nephew 
entered and was jiossessed, ajid alone demised 
the premises for fort\’’-two years, rcs(,irviiig rent 
to himself, his executors, Ac. : — Held, that neither 
liis entiy on the land, nor his sole lease reserving 
rent to himself and his executors, whieii was 
.alike inconsistent with his interest as tenant for 
life ami his (Inty as executor, should be deemed 
an assent to the legacy : and that the lease should 
1 herefore take effect for tlie whole fortj-two years, 
out of tlie lessor’s legal interest as executor. 
Boc d. Iftnfpu V, Stupf/Prs, 7 Taunt. 217 ; 2 IMarsli. 
505 ; 17 ll. 11. 41)1. 

AVliei'C an c.xecuTrix lias a life estate in a 
chattel under a liCipiest, her taking posse.ssioii of 
the chattel is no assent tii a further bequest 
tliereof in rcmaimh'r. Birhanin v. TiootniP, 8 
Bilim (X.C.) 41)8 ; 4 Scott, 202 ; 8 Hodges, 27 ; 0 

L. j., 0. .1’. 1)5. 

A testator made the folLnving will : ‘‘Subject 
to m,y debts, 1 ])e(jueiith to luy wife the clear 
rentals of my two (leasehold) bouses, Xos. 17 and 
ID, P. Street, for lier life, to be paid to licr every 
month ; and after lier decease, 1 leave No. 17 
(and other jiroperty) to my son. 11. ; and I direct 
that the rents sliall be received and the jirojierty 
be uiuler tlie management of my executors. 
After U.’s decease 1 direct his share of the pro- 
}»erty be equally divided lielweeu his ehildreu ; 
luit, should lie die without leaving lawful issue, 
J direct the same to be equ.ali}* divided amongst 
the surviving children of my daughter M. A. C. 
I appoint my son-in-law, J. C., and his wife, 

M. A. 0., my executors.” The executors proved 

the will, and collected the rents of the jiroperty, 
and iiaid the I'cnts of No. 17 to the wi<low {luri.ng 
her life, ami, after her death, to IL, who died 
without leaving issue — Held, that the assent 
of tlio executors to the life estates was an .assent 
to the bequest in remainder. Sfprpuuon, wLirpp- 
pool Corjuu'ufiou, 44 1^. d.. Q, IL 84 ; L, B, 10 
Q. B. 81 ; 81 L. T. 078 ; 28' Yh K. 210. And see 
WphfS-tor V. John.wu^ 8 11. 00. 

Payments made by an executor for the benefit 
of the legatee of specifically bequeathed lease- 
liolds, generally out of funds coming to his hands, 
and not specially out of the I'ents of the ie.ase- 
holds, will not, without more, constitute an assent 
by the executor to the beciucst. Thorne \\ Tliorne^ 
03 L. J., Ch. 88 ; [1808] 3 Cli. 190 ; 8 Ik 282 ; 
G9 L. T. 878 ; 42 Yh B. 282. 
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tvustCL* of the fund so as to |>reveiit tlie operation F.. the younger, in trust to sell the same, and out 
of Jhe Statute of Limitations. An executrix in of the proceeds to retain for his own use 150^. to 
1870 signed a declaration at the foot of her reimburse himself funeral expenses, and to divide 
residuary account , whereliy she declared that the the surplus, if any, amongst the testato 3 ’'s dnldren 
residiiejjf the estate which she was administering and gramichild. F* did'not take out probate of 
was 607L T.v, Qd., being the residue and moiieys his father’s will, but entei'cd into })osscssion of 
which she intended to retain to her own use and the premises and retained them till ids deatii, 
the use of J., being a sister and a descendant of having by his will bequeathed them to his exe- 
a brother of the deceased. J, was in fact the cut ors, wdio demised them to the defendant. The 
residuary legatee, in 18.'^7 the representative of plaintiff having taken out administration with 
the i’csidiini’y legatee instituted an action against the will annexed of F., the elder, an<i brought 
the ]H‘p3’esenratLve of the executrix to recover the ejectment to recover the premises : — Held, that 
fini<I : — Reid, that the Statute of Limitations he w'as not entitled to recovei*, as the act of 
W'as ii defence to the acrion. Jhuvr, In re, Jacobs bequeathing the premises by F., the yotingei’, was 
T. /find. r>.s L. J., Ch. 703 ; C>1 L. T. 581 — C. A. evidence of the latter having clecte(l to take the 

premises as legatee. FeMmi y. \ 

Effect of.] — Whenever an executor assents to 2 C. L. J,i. lOU ; 23 L. J., Ex. 197.' ' 
a bel j^^e^r in his testator's will, Tiiere is an end of Leasehold properly w'as bequeathed to three 


his interest in the things bequeathed, and he persons, wiio wmre also appointed executors of 
cannot, afteiavards dissent. And it is equally the will, upon certain trusts. One only of the 


true that the executor's assent to the first <levise executors pi-oved the will. Hix years afteiwards 


is an assent to the remainder over. Fuley v. 
Fnrnell, 4 Bro. P. 0. 34. 


he conveyed the wiiole pi'operty, professing to do 
so as executor Reid, that lapse of time from 


AVhere a pensom, executor and trustee of legacy the probate of the will wms no evidence of an 
to be laid out iu stock, has fully administcrec.! assent to the legacy, and that, therefore, the 
estate and assented to legacy, and r(jtains legacy wiiole ]n>o})erty passetl. Ifaivlihis v. WHlJamti 
in his hands not as assets but as trustee, he is 10 W. Ik 092. ’ 

liable for breach of trust, and ordered to purchase The doctrine that slight evidence of the assent 
stock at ])rice of time when he was fii-st able to of executors to a bequest is sufficient, or that 
Frad/orclj 0 Madd. 235 ; 23 it may be implied, only ap})lies in ordinaiy cases, 
li. R, 204. wiiere the assent wmuld be rightful, and not 

„ - _ , wffiere it must be implied against their own r acts. 

JSeiore JProDate.J— An assentdo a legacy, given Tndor v. (ruest, 27 L. J., Ex. 395. 
by an executor wiio dies withoiit provhig the Where a bequest to the defendant wms by a 


„ X t suing; — Held, that even supposing that the 

Evidence as to.j — A. devised tue residue of a husbarurs assent was necessary to theValidity of 
term determinable on lives to B. After the the wife’s wnli, the assent of the executors to' i he 
(iecease of the testator the administrator with bequest by him to the defendant requiivd to be 
tJie will annexed jiaid the rent reserved for six provetl by express evidence, and wus not to be 
years, and charged it to B. :--Held, that this presumed or imifiicd in opposition to their own 
W’as sumcieiit evidence of his assent to the act in suing. Ib. 
bequest to enable B. to maintain ejectment. 

For (1. Jlohbndf/ v. Mahhe}‘hj, 6 Car. A P. 120. Question of Eact for Jury.l—WTiero' A the 
A. bequeathed to his two sons his tw’O carriage legatee of a term, entered aiitl occupietl for a, 
manufactories, with ail fixtures, implements, short time, and then quitted the ixissession it is 
tools, stock, job-carnages, harness, and every- a question for the jury w’hetlier the execaitors 
thiug appertaimug to his trade in the manufac- have or have not assented to the bequest ; and if 
tories. At the time of liis death a carriage w’as a party contracts with A. for an mideriease it 
in one^ of the manufactories, unfinished, w’hich may be left to the jury to say wliether the com 
W’as being built to the order of a purchaser. A tract w’as made wfith A. in his own riffiit or as 
question arose betw’cen the executors and thesons, agent to the executors. liiokardw/ix miford 
w'hether this carriage fell within the bequest ; 3 R . A M. 325, ’ ' ’’ 

and the executors paid the legacy duty on the The assent of an executor to a bequest is not a 
whtjle, but anriexetl the following nieimuaiidum matter of lawq but a question of fact for tlie iurv 
to the legacy receipt ; — '• A disagreement arising ^fasouY. Farnell^ 12 M. A W 374- 1 R a L 
betw’een the sons and the executors, as to whether 573 ; 13 L. J., Ex. 142. ’ ’ • 

the wiiole of this item behings to the sons, or 
part to the residue, the executors desire to pay 

the duty on the whole, leaving it for them to Interest on. 

smile with the legatees the proportion of duty In General.]-~It is a general rule for eon- 
when the matter in dispute shall be determined.” venience, to consider the iiersonal estate to have 
Ihe sons retmned possession of and finished been reduced into possession in a vear from the 
tlie carnage, delivered it to the purchaser, and death of the testator, and therefore interest is 
reemved the price. In an action by the executors given upon legacies from that iieriod unless 
against them, ioi' money had and received, com- some other is fixed by the will, thomi’i netu-Vl 
menced t\vo years afterwards :--Hel<l, that there payment within that time may in many histaimes 
was no evidence to go to the jury of assent by he impracticable. Wood y. Pern urr 33 ’q - 

the cxecutom to the lepey of the carriage to 9 11. 11. 185. S. P., Fourbe v. PkdM,, J 0 Ves 3*33’ 
Y.FIhotti) M. A W. 23; 11 Interest on legacies is given for deiav of 

1 T and, consequently, until the (laV <)f 

P., the cider, bequeathed leasehold premises to I payment arrives, no interest is iu crenenl 


and the executors paid the legacy duty on the 
whole, but anricxeil the following nieimuaiidum 
to the legacy receipt ; — “ A disagreement arising 
betw’een the sons and the executors, as to whether 
the w'hole of this item belongs to the sons, or 
part to the residue, the executors desire to pay 
the duty on the whole, leaving it for them to 
settle with the legatees the jiroportion of duty 
w’hen the matter in tlispute shall be determined.” 



Hi. w.iin, ’ 

Contingent deferred legacy. l—Wliere 
tingcnr, (ki'erred legacy has been sevc]'C( 
the general estate of the ' 
will not entitle the le* 
thereoji unless the 
fated by srnnething 

Tn/.s’h% hi n>, 53 L. J 

-o Ch. I). 743 : 50 L. T. 200 ; 32 W. e! 407." '' ’ 

Eelease^Suhsequent Acquisition of Punds.l 
A testatiux by ]icr will bequeathed several 
1 ecuniap' logacnes on various persons, who on 
the estates [u'uving msutHcieut to pay the leo-acies 
in full Lxecuted a deed of releaio to the c’xm? 
toih One ot the legatees afterwards tlied and 
her share, by the terms of the will, fonned’najd 
of the rasKlunry estate, which was now sufficient 
^ other legacies in full Held that 
the legatee^' would be entitled to mterest on 
aknees at the rate of four per cent, fi-om 


testator, such severance 
{atee to interijii interest 
severance has been necessi- 
connected with the le^niev 

;•/.<» 7 .W Jitn XO T T /~n 

Gh. dOO: 
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5 , ^ ^ ^ XO-iU 

(cmandablc. v. i\7w/7/47;/n 9 Bcav IfU • ’ T4 n7i,i u; t t 


15 L. J.. oil. ] 93 : 1(> jur. 15(h 
Ihe rule That general legacies bear interest 
only tiTfin the end of a year from the death of 
tlie testator. a])plies to similar legacies under 
a leine covert’s will mirde in exercise of a 

fr Tiithim V. Bpiimmomh 

' ' .A- ii. ,2(>2. ' 

^ Legacy to Infant.]— A legacy to a child carries 
interest, on tlie ground of the presumed intention 
•oi the parent to fulfil his moral duty of pro- 
viding lor the maintenance of his chiid ; but if 
ho lias dLschni'ged that duty by providmg for 
le nuunlonarice of the child out of another fund, 
le iegaev does not necessarily carry interest. 
lh}Ui\ hi re, 9 Hare, 549. 

A testator made a settlement on his dauffiiter 
who was adult, and gave her a legacy bv hisVill 
Held, that the legacy did not bear interest f i-om 
the death of the testator, but only from the eml 
ot the first year nttcr that event. WaJl v Wall 
lo bun. oi 3 ; 10 L. J., Ch. 30 .-> ; n Jm-. 403^ ’ 


legacy to be paid within Four Years after 
Testators Decease.]— A testator directed that 
cemnn legacies given by his will shoiiid be iiaid 
witiiin tmir years after his decease. The cxecii- 

attei. the totators decease, but others of them 
iwumiifd by luisou o£ the iiial>iUtv of 

the leKatees. being itifaiits, fo give voceiiits." It 
was not iioeessaiy for tlie coi.voiiieut adminis- 
tration of the estate that the iiaymeiit of any 

liostpoiied ; — Hehl, 
hat the inijiaul legacies earned interest from 
the exi.iratiou of otie year after the testator’s 

L I V-I, 

u J., Cdi. o2.> ; iiO L. T. 355. 

Eeversionary Interest not realised at once.]— 

U here it is tor the henefit of all entitled that a 
“T should not realised at 

once, a legatee, whose legacy could not be iiaid 
out of any other fund than this reversion is 
uitJtled, nut only to six years’ interest, but to 
interest from the oxiiiration of otic roar fioin 
tiie death of the testatrix. A ™ 


mount, upon trust to sell after the dea lb f 
brother and sister, .and out of the proceeds to 
pay. among other legacies, to Iiis said brother 1^ 
the sum ot o.OUOf. 11. died in tl,e testafn'-i b t 

thriml 

she should be paiil* thfleiaf 7 . tiresf 

interest on this legacy from lie ^sia.ofs'learh 

OsXeciitors out of his 

K'“?er"‘ is 

Bate.]— A testator, by his will, o-aye 
legacies payable tiro years after his deal? -,' 
interest iii tlie meantime to be paid on tlieiifni- 

33 ,, 


Deduction for Property-Tax.]— Where exeeu 
tor paid interest oii Iegaev for .sevei tof, t v7 
Witliout deducting |iropert v.fax •— He -n > ' 

!;<prfterunr.lsde,l!.c.l,u, 3 ,d 7 Hircw 7 ^^^^^^^ 

the anionnt of i.ropertv-tii.x on mve, 11 f V 
ments. (/un;> V. I’eM. a Jladdl Ihl " 

How Calonlated.]~The allowance of interest 
upon, a legacy charged upon real estate m-, i t 

statute of Limitations.! 4 tu 1 ,a vuv, i • 

bs®. directed thetrastoeslif hV’wiirto'r.ais("i 
leg.icy by sale of his real estates Held that 
fheygatce was not barred by tlie 8 & -1 \m. f 

Clfl«fl; ''' 

ch^oedllm'.’’ iW auruiitv, 

Uuu^ci the hjunc upon Ins rcul estates, and then 
■levrsed lus real estate.s. subieet to, an I d a d 
with the payment of the annuity, to hi.s 
son in tee:_Held, that the ^ 

a mistee for tlio .annuitant, within 8 A -1 Will / 

mole 71 m' dr -7 

Firitic'h'v Ar mi ears of tlie annuitv. 

< 7 /* Hare, 39 : 10 J nr 2 <sb 

A/id neeJartJirr casc,'^ under Wild. 


3 . Appropriation to Satisfy, 
hhe hand Transfer \et isa? n 

S oXr f “f']-Testator 7 l?vi.s«, lid 
s di dv ‘ residuary estate upon trust for 
.ale and conversion, anti directed the proceeds 

lelmld '^Mw-three-sifhs 'to 
ue iield in tiust respectively for H and iwo 

se tlirT’^a to bo 

dii ;■ t^ith the tru.stoo to accept 

Ld to the testator’s estate in 

CdS old r ?• the deeds were 

mlr Thn 7 f"‘’ 'va.s exe- 

1- iho tiustoe subseiiuonlly made away 
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witii part of the resifliiary e.state. The ovniam | estate in the investaients in which they were 
■of the sen led shares disputed the rhj^ht of (>. to at the time of his decease, and the residue he 
the mortgage : — Held, that the agreement was beqiica.thed upon tnxst for all Ids chihlren and 
within t]ic jjowers of rlie trustee, and that (K the issue of such as should be dead, in cr^ual 
was entitietl to the mortgage. Lpj)in(\ In vr. shares, the shares of daughters to be settled. 

V. Culter, hi fj. Ch. loh ; [181)2] Part of the securities hehl by the testator at the 
i bh. 210 : he] L. T. H{>i) — C. A. time of his death consisted of shares in a lirewciy 

In 1886. shortly after a mortgage of certain | which had been very successful. Some of these 
freeholds had been executed, the mortgagee died | the trustees appropriated to answer one of the 
intestate, leaving four next of kin, viz. his | settled legacies, and the remainder to the same 
brothers 11. k, and 0, P\. another brother, and j legatee in })ait satisfaction of her share of 
a lunatic sister. K. F. was the heir-at-law of i residue. On a suimnons asking whether they 
the intestate.' F. F, took out letters of a<lniinis- were justified in so doing: — Hehl, first, as to 
trarion to ilie intestate's estate and iiaid his the settled legacies, that there was ptnver to 
liuiiific sisters share into court: })aid to his ap].>ropriate, having regard to the ])Owcr to 
two brothers their shares and took receipts, ami retain existing investments, and to the decision 
retained a fourth of the estate, including the i in Frn.un‘ v. Murilorli (6 App. Cas. 800) ; and 
mortgage, im* himself. Interest on the niorf- secondly, as to the residue, tliat, these shares 
gage was paid by the teuanr foi‘ iifeof tliceijuity being an authorised investment, there wavS no 
of redemption to th P.. tlie administrator, till | duty to sell and invest oji security of tlie like 
his death in. 186M ; then to his wiflow, exeeiurix nature, and that they, therefore, might be appro- 
aiid residuary legatee under his will, till 1888. [)Tiated, even, according to Uicha rdtim. In re 
wneu she <Ued inrestale ; aiifl then to her adminis- ([181)6] 1 Oh. 612), in advance; that all such 
trator ami sole tiext of kin till 1886, In an appropriatiojis must be fairly made, and, there 
action by the last-named person for foroelosure being no allegatiftn of unfairness, that the triis- 
of the mortgage, all the defendants admitted the tecs had acteil within their powers. iJrookff, In 
}>ayiuent of interest, but two of tlieiu set ui> the rr, CoIe,'( v. 76 L. T. 771. 

<It‘fence of the Statute of Limitations, and argued 

that an aamini.strator had m puwei- to appro- Legacies Payable in Future.]— T ., \w his will, 
pnatc ,a chose in action ; that the mortgage was, gave all his real and personal estate to his wife 
rhmepie, not jjrupeidv appropriated by C. 1., for life or widowlmod, and if she inarrioil again 
and dal not pass under his will : that after his gave her an aunuitr of 2,0()0/. a rear, and he 
death there tvas no legp personal i-oprcsentativc gave lepoacies amouutins to l,o7,700/., which, 


. it , 1 , . I ^ , , o''-'’'- thUJUUU IJilU lU HJUl., WillClI, 

o. he mortgagee, anil consequently, that the according to the construction iiut upon tlie will 

-f nifTd" '“yd "'“-o by the Cimirt of Appeal, wore not iiavable until 

.fp y t 1 ‘ y Pd This was a summons taken out by one 

( le“,f n th y A d yy 7 f of the executors for directions as to wliat securi- 

a.lcljt in this Mat , that the I’lght of .anadminis- ties should bo set a.v>art to inect fho 


fi ni whnw7 k. A yy ties should bo set apart to meet the losracies 

* ; ’pf 'dL 77 1 „ / } I "f “r ” widow that 

was -1 ^ ^'7 y l^.i^atecs was to have the amount 

incut of the ibvt iif dlw ^ ^ /F ngroe- of their legacies brought into court and invested 

ment ot the next ot km, and this right was not in consols. But. a« the nor cent 

contmed to chattels ; and that the pa.ymoiits of annuities would certainly fall in price wlicn tlie 
J h P qy f Hght porsoiis -.-^FTeld, .eduction of interest to it per Imt. fm^kplart 

<dnsiie certain tliat the legacies would be 

220 ‘ La t tiny w Oian, 60 L. 1. payable bebme thcip the amounts riuist either be 

bi vested in '2^ per cent, consolidated annuities, 

1,^ -n- , SUlll CqUal tO OllC-teiltll of tbc 

Division dVv. Adn?. ,1 .(d d ? i- amount of each legacy must be invested in the 

;V;;.y'‘''y?>;).roimation in respect of tlie other acL:;;tdodtf;d;^‘!ecth4)e"ltai;.^ 

Jd L L “x. ckhf; Ti.sih'i’f rVh 

L. T. 12 ; 44 W. E. 271). 

Before tiiml division the executors of a testator 4 other Matt 

appropriated certain stock forming part of the matteis. 

esratim-d the market price of the day to one of Lioperative Bequest. ]-~A testator directed his 
themselves, as parr of his onc-tifth share of the executors to ajiply tiOd/. in gidting au act of 
testator's estate under his will, but did not at i>ai‘liament to iniitinue an invalii'r disposition 
that time appropj-iate a }n'nportionare amount of made liy liiin of real estate to a, (‘hnrity : — Jleld, 
such stock in respect of certain settled shares of that this imposed no duty or obligation on tlie 
the estate. Frior to the linal division of the executors. Wh-Mau) w' jI/fJi. (JA^'/y/v/av) 86 

estate the balance of this stock in the executor's Bcav. 69. ‘ ' ’ 

hands had risen in value : — Held, that the appro- 

priation wa-s valiil as against persons eiJtilleil to Annuity— Fund to answer— Sight of Besi- 

the settlerl shares. Ib. duary Legatee to Balance.]— 1\'herc residue is 

Tt, i j: > -r beipieathcd on ti'ust to ]>av an annuitv to A 

— Bower to retain Investments.]— A teslatov and after the decease of A. to pav the corpus to 

property upon trust ro sell and B., the court has jurisdiction to*' order, in spite 

portions to of opposition by A., that a fund shall be set 

answu settled legacies, and he gave .power to apart to answer tlie annuity, ami the balance 

the tuiBtees to .retain any tiart of his personal be paid over to B. Ilarhin v. Master man (>5 
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L. J.. Ch. 10') ; [1S06] 1 Ch. 351 ; 73 L, T. 591 : 
44 W. U. 421—0. A, 

Biscretionary Gift.] — Direction in will that 
executors shall par animit}", “unless circum- 
stances reiulcr it unnecessary, impracticable and 
inex])edient,” means unless in the opinion of 
execuroj’s it shall become so, and court lias no 
control oYcv s'jich discretion, unless they act 
mala fide. Fremih v. DavulwiL 3 Madd. 396. 

One. by will, gives annuities, and directs the 
residue of her estate to be disposed of in charity 
to such persons, and in such manner, as her 
executors or survivor sliall think fit. On the 
death of them new trustees were appointed to 
sustain the annuities, but they could not dispose 
of the residue, it being a frust confined to the 
executors personally, Illhharcl v. Lumh^ Ambl. 
309. 

Costs of Release — Legatee not bound to Pay.] 
— Executors refused to pay a legacy to the 
legatee until he would execaite a release and pay 
the costs of it. He offered to execute the release, 
but refused to pay the costs. 4'he executor, 
therefore, brought tlie amount of the legacy 
into court, deducting from it the costs of biing- 
ingit into court. On a petition by the legatee to 
have the money jiaid out to him : — Held, that 
the executors had no right to call on liim to pay 
the costs of a release, and that they should pay 
the costs of the petition. Fortune, In re, Ir. IL 
4Eq.3r>L 

li. Authorising Agents. 

To Accept Bill of Exchange.] — Semble, that a 
letter of at-torney given by an executor to A., 
enabling him to transact the affairs of the testa- 
tor in the name of the executor, as executor, and 
to pay, discharge and satisfy all debts due from 
the testator, conveys a siifiicient authority to A., 
to accept a bill of exchange iii the name of the 
executor, drawn by a creditor for tlie amount of 
a debt due from the testator, so as to make the 
executor personally liable. Howard y. BaUlle, 
2 H. Bl. 618 ; 3 K. E. 531. And see Atwood v. 
M'unninrj,^, .7 B. & C. 278 ; 1 Man. & Ry, 66 ; G 
- 1.. J. (o.s.) K. B. 9 ; 31 K. E. 194. 

But if the executor admits that a bill, which 
has been accepted by a third person with the 
knowledge of the executor, is for a just debt, 
UTid tliat it ought to be paid, it affords sufficient 
evidence of an authority given by him to such 
person to accept that particular bill, without 
resorting to the letter of attorney, Ih. 

But it was afterwards held, that a power of 
attorney given by an executrix to act for her as 
executrix, <lid not authorise the accepting of bills 
so as to charge her in her own right, though for 
debts due from her testator, Gardner YHdaiWe, 
6 Term Eep. 591 ; 1 Bos. k B. 32 ; 3 E. E. 531, 538. 

Liability of Agent.]— Bankers, the agents of 
executors, and authorised by them to receive 
certain assets, remitting the amount to the 
executors in the course of their duty as agents, 
and the assets when received being afterwards 
apx}lied In payment of the amount of such remit- 
tances, are not responsible in respect of a mis- 
application by the executors, they not being 
privy to any intention of such misapplication 
Keane v. KoharU, 4 Madd. 332 ; 20 H. E. 306. 

If a person, employed by the administrator of 
a deceased debtor to wind up the concerns of the 
deceased’s business, gives an undertaking to a 


creditor of tlie (ieceased to furnish money to meet 
an acceptance which such creditoi* has given in 
furtherance of an accommodation arrangement 
for delaying payment in the liopc that, funds 
may Ire forthcoming, he is liable on, such under- 
taking, Ihoiigii he was merely a clerk, ami hatl 
no interest in tlie goods sold by the creditor, and 
liad not received any funds whicli he couhl apply 
to the discharge of the debt, Maud v. Wahr- 
lwu.w, 2 G. ct P. 579. 

xi ]')evson who becomes i-xissessed of ])ro|)ct‘ty 
of an intestate, as agent of his executor de son 
tort, or administrator, is not, after handing it 
over to the administrator, liable either at law or 
in equity, to account for ir to the persons bene- 
ficially interested in it. Hill v. Cnrtie, 14 E. 
125. , 

xVgent of an administrator keeping money of 
the intcKStatc in his hands, which he had pro- 
j;)Osetl to his principal to lay <')nt in the funds, 
ordered to pay interest with animal rests. 
Jtrown V. Soutlihouue, 3 Bro. 0. C'. 107. 


Are generally Liable for.] — An executor, who 
has assets sufiiciciit for that jiurjinse, is liable, 
upon an implied promise, to pay for a. funeral 
suitable to the degree of the testator, furnished 
bv the directions of a third })erson, Itodaeru v. 
Priee, 3 Y. & J. 28. 

If executors neglect to give orders for the 
funeral of the testator, and liave suilicient assets 
for that purpose, they ai'o iialdc upon an iiri})]icd 
promise to the person who furnishes the funeral 
in a manner suitable to the testator’s degree and 
circumstances. Tug well v. Hay man, 3 Camp, 
298; 13 E. E. 810.' 

If Reasonable.] — The estate of a deceased 

person is always liable for the reasonable expenses 
of his funeral, and can in no event be liable 
lieyond them. Green v. Salmon, 8 H. k P. 388 ; 
1 W. W. ck H. 460; 8 A. & .E. 348; 7 L. J., 
Q. B. 236 ; 2 Jur. 567. 

As against creditors, an executor can only be 
allowed for fimeml ex} tenses what is al.)solutely 
necessary, regard being hatl to the degree and 
condition of the deceased. Haneoeli v. Podmore, 
1 B. A, Ad. 260 ; 8 L. J. (O.S.) K. B. 403. 

An executor, who gives no orders for the funeral 
of his testator, is lia.ble only to the extent of the 
expenses of a funeral suitable to the rank and 
circumstances of the testator. And it seems 
that he is not liable at all where the funeral is 
ordered by another person, to wiiom the tinder- 
taker gives credit. Price v. UMsvn, 3 H. A M, 
512 ; 3 L. J., K. B. 98. 

A plea by an executor, of mono}’' })aid fm‘ 
expenses atte/iding his testator’s funeral and for 
proving the will, amounting to 70/., and no assets, 
except, Ac., which were not sutlicient to pay ami 
satisfy the expenses, is bad, as against the Crown, 
on a writ of diem clausit extremum against tlie 
e.state of the deceased Crown debtor, on general 
demurrer, sucli a plea not being perfect either as 
a plea of retainer, or of ])lone a<lministravit, or 
fairly issuable in the pleaded form, and wanting 
necessary averments, as that the assets had been 
retained on account of the funeral expenses, or 
that the sum laid out was reasonable. Peuj v. 
Wade, 5 Price, 621 ; 19 E. R. 664. 

The expenses which executors will be justified 


III. LIABILITIES, 
a. FuNiiiRAL Expenses. 


EXECUTOE AND ADMINISTEATOE— Lia&iKfies. 


in incin-ring about tlie funeral of the deceased, 
%vheTi liis estate tarns out ijisolvent, must be 
reasonable, according to the circumstances of 
each parnV.ular case, with reference to the testa- 
tor's coiKUlioii ill iife. JtJJivu )‘(ls v. JEdicfirds. 
4 Tyr. 438 ; 2 C. & M. 612 ; 3 L. J., Ex. 204. 

— -- — Wliat Seasonable.] — The usual allowance 
for funeral (‘XoeiLses to be j>aidfroni an insolvent 
cstaoj is 2o/. TarfUeu y. Arnold, Car. tk: M. 434. 

"W iierri the deceased was a small tradesman, 
tile sum of in/, is a reasonable allowance to the 
exemitrix hir funei’a.1 expenses, as against a 
erditor. llrrp,^ v. Ward, 2 >8cott, 300 2 Bino’ 

(X.C.) 23r, ; 1 Hodges, 300 ; 5 L. J.] 0. P. 67. 

The sum of 70/. is too much where the deceased 
was a captain in the army on half-pav. Han- 
cock V. Podmon\ 1 B. & Ad. 260 ; 8 K J. fo.s.l 
K. B. 403. ^ ^ 

The court, refused to allow 2.210Z. for the 
fini'/ral expenses of a (.leccased nobleman, whose 
personal estate was believed to be solvent at his 
death, but ultinifitely, from unforeseen circum- 
stances, proved to be insolvent. v. 

Antro/jn/i, 4 Sim. 512. 

Even in^ an insolvent estate, the personal 
rejjresentative will be allowed a stun expended 
for funeral expenses, acording to the situation 
of life m which the deceased had lived. Pitch- 
ford Y. Hiilmc, 3 L. J. (o.S.) Ch. 228. 

One hundred pounds only was allowed out of ' 
14{>/., expended by executors for funeral expenses, ' 
on an estate of about 12,000Z. Bridge v. Brown. i 

2 Y. &C. a c. 181. 


Contagions Illness-Liability for Value 

of Infected Property.]— The testator, while on a 
visit, dietl of a malignant fever. The furniture 
was, by the advice of the medical advisers. 
<lesi"royed. and the friend was obliged to remove 
from his house : — Held, that the testator’s estate 
was liable f<>r the damage. Shallcrosn y. Wright 
12 Beav. 558 ; 10 L. J., Ch. 443 ; 14 Jur. 1037. 

Special Agreement as to.]— Where an adminis- 
trator received a sum of money, which it was 
agreed by the parties entitled "to it should be 
applied in Hie reirnbiirseineiit of the plaintiff, 
■vtho had laid out money for funeral expenses, 
an<l promised so to_apply it:— Held, that he was 
eutitleil to recover it iii an action for money had 
and received. Meert v. M'ocsmrd, 1 M. & P. S. 

Eatification of Charges by Executor.] — If an 
executor ratifies orders given by another person 
tor an extravagant funeral, lie may be sued by 
the undertaker individually, and not as executor 
tor the whole expense. Brice v. Wilson, 8 A. k e! 
349. 

^ A icstator's widow ordere{l an extravao-ant ; 
funeral witiiout the knowledge of the executor i 
who, however, was present at the funeral, and J 
did not object to it as extravagant. The under- 
taker in his bill charged the wKIow, but stibse- i 
(iuenfly applioil for payment to tlie executor f 
who promise<l to pay. An action was brought J 
against the executor in his own riaBt, in which 
he sutfereii. judgment by default Held, that r 
under these^ special circumstances, the executor s 
was liable for the whole amount of the reason- i 
able charges for the funeral as ordered bv the a 
widow. Ih. *■ 

The assent of a party, before taking out ad- f 
nmnsnnnon, to the correctness of the funeral f 
expenses ordered hy another, is binding on such s 
hrst-mentione! I party when lie subseciueiitiy takes s 
VOL. VI. 


ed, out administration. Zneg y. Walrond, 5 Scott, 
be 46 ; 3 Bing. (JS-.c.) 841 ; 3 Hodges, 215 ; 6 L. J., 
of C. P. 290. J J , 

ta- The defendant’s mother died, and, in his 
ds^ absence, his nncle ordered an expensive funeral. 
In a letter written after the funeral, the defen- 
dant expressed his acknowledgments to his uncle 
for all that he had done, “ which were certainly 
the best, and all that could be done.” A year 
• after, the defendant took out administration, 
-W and was sued b 3 ’'the undertakci’ for the ex])erises 
of the funeral Held,, that after taking out 
^ letters of administration, the defendant was 

0- liable, in the capacity of administrator, for these 
^ expenses; and that, although ho ratified the 

order long before he became administrator, he 
was bound by it, on the same principle that a 
•‘) creditor^ is bound after administration by an 
assent given before, to a particular disposition of 
the intestate’s effects. Ih. 
se 

is Third Person Promising to Pay.]— The widow 

1 - of a publican employed an undertaker to con- 
ir. duct the funeral of the deceased, and deposited 

with him the beer and spirit licences of the 
il house, as a security for the payment of his bill, 
d A., one of the firm of distillers who su|)plied 
n the house with spirits, by arrangement with the 
!- widow, took out ^ administration ; B,, the other 
partner in the firm, |)roijn{sed the undertaker 
»f that, if he would give up the licences to him, he 
would ])ay his bill for the funeral Held, tiiat 
i, the undertaker, having given up the licences to 
B,, might recover his bill against B,, although 
the widow was his original employ^cr, and 
although he had made out his account, charging 
^ the adminisfcratoi' as his debtor. Walker y 
- Taylor, 6 Car. k P. 752. 

3 Third Person Paying.]-— Where an heir-at-law 
3 had voluntarily paid the funeral expenses of an 
, intestate, the court would not allow the expenses 
to be refunded out ot the intestate’s personal 
estate. CoM)y y. Colcd)y, 12 Jur. (N.S.) 496: 14 
■ L. T. 697. 

i Mourningnot a Euneral Expense.]— A demand 

, for mourning furnished to the widow and family 
. ot a deceased person is not a funeral expense,, 

. and cannot be claimed against his estate bv the 
executor, if he gives the order. Johnstm v 
Baker, 2 Oar. & P. 207 ; 31 R. R. 663. 

A payment for mourning rings, though not 
diiected by the will, allowed under the direction 
given to the executors. Paice v. Canterlmry 
QArehhisJwjj'), 14 Ves. 364. 

Married Woman,] — The estate of husband is 
liable to. funeral exi,)enses of wife, though she 
lived separate from him, and had separate main- 
tenance. BeHie v. Chcsierjicld iZord), 9 Mod. 

Vice-Chancellor doubted whether husband has 
a general right to throw wife’s funeral expenses 

A married woman, by her will, in ex.ercise of 
a power of appointment over trust morie\^s, made 
several bequests, and “ after payment of her 
just debts, funeral and testamentary expenses, 
ami the expenses attending the execution of her 
will, appointed” the residue of her trust moneys 
among her nieces :— Held, that the charge of 
luneral expenses wa,s not contingent upon her 
surviving her husband, and that her husband 
surviving was entitled to repayment, out of trust 
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ty him mjespeot of such receive the rents and profits thereof for his life ; 

and after the death of A., upon trust, to sell the 
estate, and divide the proceeds amongst the 
children of A. ; and gift of the testator s rcsiduarj 
estate to the trustees n|)ou other trusts, but 
charged witli debts and the costs and charges 
I of proving aiul executing’’ the will Held, that 
: the' fines payable: on; the admission of ' the, devisees i 
in trust to the copyhold estate w^ere not part of 
the costs and charges of executing the will to be 
borne by the residuary estate, bht that ; such 
expenses of admission were a charge upon the 
copyhold estate so devised. (Uc v. Jealous. 5 
Hare, 31. 

An heir-at-law is not entitled to have the costs 
of the conveyance of an estate, contracted for 
after the date of the will, paid out of the person- 
alty. Waite V. Bavjws^ C. P. Coop, 502. 

— Direction to Pay, Effect of— Charge.]— 
As a general rule, where the executor is indebted 
to the estate of his testator to an amount equal 
to or exceeding the amount due fur testamentary 
expenses, those' expenses' iare ■ not a cliaige iupon ■ 


for creditors, and her. will did not contain am 
charge of debts and funeral expenses. JUO/yfl 

Is nJ f McMyn, 55 L. J., Ch. 8d5 i 

33 Ch. 1). 01 5 ; 55 L. T. 83^1 ; 35 W. E. 179. 

A Executoeship Expenses. 

What are,] ■ — The term “executorship ex- 
penses in a will means expenses incident to the 
proper performance of the duty of an executor, 
and ^ includes costs incurred by executors in 
obtaining the advice of solicitors or counsel as to 
the distribution of their testator’s estate ; also the 
costs of the executors and other parties in an 
action, whether instituted by the executors tlmni- 
selves or by a beneficiary, for the administration 
ot the testator s personal estate ; also the testator’s 
funeral expenses ; also expenses incurred by the 
executors for the protection of specific legacies— 
as, for instance, for warehousing furniture sncci- 


ficady bequeathed— pending tlic distribution of 
the assets ; and payments by the executors in 
discharge ot debts falling due from the testator’s 
estate after his death — as, for instatice, rent due 
after the testator’s death for a house of which 
he vms tenrint from year to year. 67ia?y/ v. 

48 L. J., Ch. 231 ; 10 Ch. 1). 4GS ; 27 W. E. 

528, 

The costs of executing the will are always 
mid out of a residue undisposed of. Ilowsex 
Chapman, 4 Yes. 550 ; 4 E. E. 292. 

Four persons were entitled to a fund ; one had 
mortgaged her share bejmiid its value, and died. 
A suit was instituted to administer the fund. 
Another of the jiersons entitled took out adminis- 
tration, and the costs of it were directed to be 
borne by the whole estate, and not bv the 
particular fund. Coitim v. Penrose, 18 L. J., Ch 
128 ; 13 Jur. 761. 

The executor of an administrator who died in 
England, proved his will in Ireland, for the 
purpose of taking administration de bonis non 
to the nitcstatc, but afterwanls did not do so 
Held, that the costs of such probate were not 
chargeable against the intestate’s estate. Lana- 
Mdj Maho7iy 2 Con. & L. 317 ; 4 Dr. & Wm-. 
81 ; 5 Ir. Eq. E. 569. 

— ~ Expenses relating to Seal Estate.]— As 
to what expenses relating to real estate are 
properly payable out of a fund set apart to pay 
amongst otlier things, _ the expenses of executing i 

{LurJ) V. , 

Pmthai { KJ n nn Ji T -r ^ 


means improper neglect to receive assets, not 
the misapplication of assets once received. The 
latter act is a devastavit, for wliicli executors are 
o - ’ --e ordinary decree to account. 

r L. E., Ir. 620. 

may be wilful, though it 
■'O"-!, arisen 

V. Turner, 13,: Sim.; 


chargeable, under the ( 

Blo%mt V. 'a Connor, 17 I 
Heglect or default ,,,,, 

may have been unintentional, and have 
from forgetfulness. Bllioft 


Delay in Probate— Doss of 2 

The loss of interest, if anv, arising Ivor 
.refusal to pay an executor a dcbl beh 
is too remote a consequence of a delay 
the will to render the executor liaide 
on the footing of wilful default. S7e 
Goohe V. Sterens, 66 L. J,, Ch. 155 : f! 

122 ; 76 L. T. 18; 45 W. 11. 281, Ailim 
1 Ch. 162 ; 46 W. E. 177—0. A. 

Division of Secniities.]— Aftc 

of the debts and legacies, Ac., Ihe trusti 
the securities representing tlm residue 
parts, and allocated a |.)art to eudi (s 



EasOtriOE AMD ADMINIsmTOE-L,-,Sffi&.. 

HfllA that caMcdonb^D^S^h^^ 'WhohatljheaioaslJ 

a fund of 

^mst any ^‘^cezve interest. He 'died in Tnltr^Qoi^ 

; 4^E‘'iSisv;r.» 

i'-.', SoS ' s=r£ ?hg‘£f r- 3s“^^ 

“S»4* 

-'2„™“ J5irs ‘s* t's s“vlS 

sS 

“°s. ratil William attained 
empow-ered them to sell his : 
auring his ininority. He 
aim other property with- 
surplus capital, and directed 
—1 estate for seciiniifir the 
was not proved till December, 

’ ""'''WS in the meantime left 

"“•"PSiSHSs 

"sisiiiliSs 

' “iougii the interterence nf 
W‘-s abandoned. In ^ 

^vlmreby the, pjirtnership 
. •t-'- zissigiied his iiitpi'p^'t 

fOTjexeoutom 161033 “" 

' ‘respect of any sinwiliic 

. ..jO testators estate. The e.veoa- 
a bill tor administration of the 

-.i.ars.Si“js,"S 

i as to the accuracy ofMe"-.:y^'':\: 
1 i^'deed, the value of th a 

wTom?-“*'^ ‘‘i"® *° te.sf,ator at 

partner'sMHea W ISlln 
i, to take rra" o^?s“ 1- '-“uSli 

* »,,i4r£ S“S X‘,XtS C, •*?• S? •— (Xr 

*'^l‘'-iii’6cted further to'inn^^ ^ order, 

apidj ng for the direct of. -■«! wheaer L 

Chance^-, in a .suit for wilful dofonP „T,?^SO“oo. and without their 
ostalo then pending; — out of t.lin' n have possessed themselves 

LZedIt h^hadS Efficient to 

lbooks,hef^S^^^P«n^^e 


■" parts luirchased 

I~s^ 

.. „ -- sums so invested as 
~ ^^^cir respective shares 

■e not giiilty of wilful deSuIt 
Jilount V. 0 Cunnor, 17 L. 

tn"^ f“trestmeat.]--Esecut 
Iw 1 “^ investments v ; 
with.standing all the liabilitie- 
apparently liquidated, a'ld ’ ■' 

Zht.' *0 indemnifv 

debth; ivliicli could c “ 

"Hpf Jv Ch.'loSo 
-the executors invested 
the ijurchase of railway stools 
Premises in England ‘ 
mortgage Held, ’ 
which (if 1 :- 
leiidei’ them liahlo 
.invested, under the ordhr 
V. 0^ Connor 


for the p-- - - 
charging the s’ 
account of thei' 
the executors 
breach of trust 
Ir. 620. 


jors are not bound 
within the yeaiynot- 

nn.i Th testator are 
and^ they have 

'***^r*-/ them at 
come forward. J 


--J and on the sec" 
-Held, not wilful default 
not authorised by Hie vP 
to account for the 
cidhiary decree to „ 
supra. Sho also Tbu 


and William! 

his executors to ch’ 

junction tvith his tw 
twentymne, and he 
share in the brewery 
chaiged his freehold 
the payment of hiss- 

a bond of his real 

■ ■' ‘legacies. The will i—- 
1827, the executors hav 
J^owsoti surviving pzirtners j 
ot the 

persons ‘'^^though they did n^„ 
a will, one object of carried on with their 
executors with ar:e ’ ' 

(who had become in- 1 adult leg....^^.^ ^ 
at his decease, an I ^^‘ation, which, thr 
_ suggestion of the I ®^<2cutors, 

'. if they had taken <^ators joined in deecir* 
f^t, it could have been ^.lissolved, and Henr 
ey nor the plaintiifs Creorge in' 

On the hearino- 
court held, that thS soi- 
tc have prosecuted the, 
fg they must have iiroved I ^‘<^art, 

aey Imd not done so, id. ’ \ 

i amount of the debt into ! ^^^^P^’Of^Iuctive'' to\he 
om^ tne testator’s death I then filed 
, 16 feim. 2B0. And see ^'«tate, and in 
1 Maen. & a. 422 ; j tbechildre- 
Oh. ISo ; 14 Jur. 355. to charge the 

^rad arrears oudof the' ‘ 

ost at bo fote 

^ecutors for norcolfectfog ofhbf^p-— 


fieots not got in.] — E.vecutm- Ii- 
guineas per annum for collec 
a timstce as to the residue of 
not having brought an actiofi t 
novt’ therewith. 

to pay the costs of taking the 
V. 2 Bro. 0. C. iDti. 

l5y the deer 
•beneficially 

which was to charge two of the 
'vliich the third (wh 
■solvent) owed to the testhor 
inquiry was dir'ected at the 
aolvetit e.\-ooutors, whether 
measures to call in the del 
recovered ; but neither thi 
prosecuted the inquirv 
further directions, the >- 
yout_ executoi-s ought to h: 

inquiry, notwithstandin. 

a negative ; and, as th 
ordered them to pay the 
court, with interest, fre 

14, & Iw'. 523 : 19 T, ,f 


aving three 
ting rents, and being 
personal estate, and 
to recover 
Having put the 
tionship, ordered 
accounts. 

y ;ec in a^ suit instituted by 
y interested under 


which the third 
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hinij large sums to have hocn due to the testator 
at his (feath, and large partnership assets, and 
tliat. the executors might, with due diligence, 
and wilhont. tlieir wilful default, have possessed 
themselves out of the partnership proi)erty of 
a sullic'iciit sum to pay the two legacies. The 
court, u]ton exceptions, negatived the linding of 
wiirul default :~-Held, by the House of Lonls, 
that therti was no just ground of appeal against 
the ordciMlirecting furtiier inquiries as to snlli- 
cieney of assets, and wilful default of the executors, 
i^a/r/e// v. 2 H. L, Cas. 725. And see 

hhr^/'v. 2 H. L. Cas. 777, n. 

Held, also, by their lordships, affirming the 
order of the court below upon the exceptions, 
that the master’s tindings of the sufficiency of 
assets an<l wilful default were displaced by his 
former findings, confirmed by the court, of the 
impossibility of ascertaining the testator’s surplus 
capital ; that there was no reason for thinking 
that the surplus capital could, if at all, have 
been realised without putting an end to the 
business, which the executors could not do with- 
out breach of their duty ; that though the exe- 
cutors had not properly performed their duty, 
Htill, as it had not been satisfactorily made out 
that there ever were partnersliip assets, out of 
which the legacies could have been recovered or 
secured, the executors ought not to he charged 
with the wilful default. Ib, 

Executors arc not chargeable with the value 
of their testator’s property, as stated by himself 
and others in deeds to wffiich the executors are 
not parties. Ib, 

Bisere tion as to.] — Even before the pass- 
ing of the Conveyancing Act, 1S81, executors had 
a fair discretion, whether they would or would 
not immediately sue a debtor of the testator for 
the anamrit dire to the estate, and their not 
doing so, although loss occurred by the delay, 
was not necessarily wilful neglect or default for 
wdiich they were liable. Owens, In re, Jones v. 
Owens, 47 L. T. 61 — C. A. And see now the 
Trustee Act, 1S1)3, s. 21. 

Borrowing Money.] — An executor or an ad- 
ministrator borrowing money in that character, 
does not give the lender any claim against the 
testator's or intestate’s estate. The contract 
simply creates a personal iiabilit}^ on the part of 
the executor or administrator. FurJiall v. Far- 
hall, 41 L. J.. Cli. 146 ; L. E. 7 Ch. 123 ; 25 L. T. 
865 ; 20 \\h E. 157. 

Loan out of Assets and Private Moneys — 
Deficient Security.] — An administrator having 
ad^amced a sum consisting partly of the in- 
testate’s, and partly of his own moneys on a 
security which it vvas apprehended wmuld prove 
deficient : — Held, that the deficiency, if any, 
must be borne by his own share of the moneys 
advanced in exoneration of the intestate’s estate. 
Lainhe v. Orton, 33 L. J., Ch. 81. 

For Loss hy Eetaining Leaseholds— Duty to 
Assign.] — Where the testator was assignee of a 
leasehold wliicli it had become a loss to retain, 
an order directing the executors “ to take such 
steps as might be necessary to put an end to 
all liability on the testator’s estate in respect of 
such lease,” and a subsequent order declaring 
that they had not used due diligence in caxiying 
out tlm first order, and referring it to the master 
to state when they might with due diligence 


have put an end to the liability— Ave re on appeal 
confirmed with costs ; th.e Lord Oban cellor treat- 
ing it as clear law that the liabilily on the.’ 
testator’s estate would ha.ve censed by an assign- 
ment ; ami holding that the excciilors werc' 
bound, to eiVect, such assigiimeiil if possible, and 
that it did not njqicar that they had used any 
endeavours for that ]un’|Hwe Jloadey w Aditnis, 

4 Myl. c'b C. 531 ; 1) L. J.. Ch, 3! ; 3 Jur. lOtlh 
2 Jur. hi 5, 

For Lobs hy Fire— Duty to Insure.] — A testa.- 
tor who was at Ins death lessee of a honse 
under a lease, in which he ha<l covemuited to* 
keep the house insurctl, a])])oinicd A., his son, 
his executor, I’lie testator had eiTtxfied a policy 
of insurance. The policy ex})ired on the 25th 
of March. He died on the 27tli of March, The 
house was burnt down on the 26th of May. A. 
proved the will on the ITthof June. Evidence' 
was given that between the death of the testator' 
and the 26th of May, A. .had received money of 
some of the customers of the testator, wdio had. 
been a tradesman Hehl, that A. \vas not liable 
in respect of tlic la’cacli of the covenant. Fr-j/ 

V. Frj/, 27 Boav. 146 ; 28 L. J., Ch. 5P3 ; 5 Jur. 
(N.S.) 1047. And see Bailey v. Gould, 4 Y.k G., 
221 .' 

Contract for Sale hy Executor under Mistake.] 
— One uf two cxe(aito!'s, erroneously believing- 
that he was acting with the authority of the; 
other, contracted to sell a leasehold house, part 
of the testator’s estate : — Held, that the pur- 
chaser could not enforce a specific performance 
of the contract. Sne.esbij v. Tborne, 7 De G. M. 

& G-. 3ffi) ; 1 Jur. (N.s.) 1058 ; 3 W. E. 604. 

Losing Assets.] — When assets have come intO' 
the possession of an executor and a]*c afterwards 
lost to the estate, the rule as well at law as in 
equity now is, that the executor stands in the 
position of a gratuitous ))ailee, ami therefore.; 
cannot be charged without some wilful default, 
b-^' virtue of the Judicature Act, 1873, s. 25,, < 
sub-s. 11. Johx, Job, 6 Ch. H. 562 ; 26 W. E, 206. 

For Dividends of Funds left in Court.] — The.’ 
court in a case of mistake }'»e]‘mitted an executor 
to transfer a principal sum of stock standing in 
bank in his name, and purchased out of estate.* 
of testator a considerable time before, without 
the dividends which had accrued in tlie mean- 
time. Bella Catnea Y. Hayward, IsCClA. 16. 

Eelease set aside.] — The rule that an exeentor* 
who pays a legacy is personally liable to pay the 
amount of the legacy to any creditor of the 
testator whoso claim is unsatisfied, -whether he 
has notice or not of the claim, applies to a case, 
in which the credit or lias given the testator what 
purports to be a release of his claim, and the 
executor bona fide believes the release to be 
valid, and the creditor does not question its 
vaihlity till some years after the executor has 
paid the legacy, and fails in the first instance, but 
succeeds in setting aside the rekaise on appeal. 
Bewley, In re, Jejferys v. Jeffery s, 24 L, T. 177 ; 
19 W.'E. 404. 

Before Lord St. Leonards’ Act — Advertisement 
for Legatees.] — Legatees are not preeliided frojn 
claim by non-appearance in })ursuamie of adver- 
tisement, to come in under decree, or to be- 
excluded from benefit of it. Anon., 9 Price, 210.. 
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Advertisement for art 

case of a e^aim uiider an 
was alleged, a trust for plaiSt 
nine years after testatcn-'s (ipot 
the agreement was discovf 
that the executor, who, after ^ 
had long ago distributed th 
been liable if the agroeinont 
plaintiff was an infant within"^' 
iug the suit. Jnn V. 

L.J., Ch. 3.W; ;u)ur. rd i A’ 

250; yL.J.,Ch. 54; 4 Junes, 

Claim after Paymeat of 1 

executors of a deceased trustee 1 
the recei[)t of assets which wr 
sufficieat to answer a l>articuUr 
committed by their tQsHfn-n\ 
debts :-Held; chargeabio 
sionod by such bi-each of trn^f« 
had })ai<l all ins debts of which 
iaiowledge out of the assets 
the whole surplus anioic ' ’ 
many yeai's before, and' 


-Liabilities, 


ment creating, as noUif y. Comolly, 17 Ir. Ch. R. 208. 

■h default in . an executor does not imply 

'■rtl i ^ i"?! or intentional default. He mav be 

duiv oildS’-® charged with a loss arising from mere negligence 
: ud^ei tismg, or imprudence if unexcused. 13 

state, would hay e 

1 been valid The Executor indebted to Estate— Mortgage of 
i-v years ot bring- Assets by.]_A testatrix bequeathed a leasehold 
' , -Ar'" , V/^ trustees and e-xeeutoi-s, in trust for sale, 

1, o Myi.(icO. and gaye one of such executors a beneficial 
interest for his life in one-fourth part of the 

aciPH 1 TUo executor, being at the time 

acies J~lhe indebted to the estate of the testatrix, maile an 
i.ig admitted assignment of his beneficial interest by wyay of 
i iiave been mortgage, to secure a private debt which he owed 
ach ot trust to a creditor, and deposited the title-deedi 
2S his other the creditor: — Ff.:, 
e loss occa- to recover the title-deei 

though they testatri - ' ' “ 

ley had any the defaulting 
i distributed in the deeds, in 

at . + 4 ,, laiy legatees his assignment to the mortgagee 

•emo/ J i decreed the title-deeds ' ’ 

W declaration tha 

^ //o- i^('anihead, trustees. Cole v 

• hb/. ^IwZ 6 L. J. - - 

B., a surviving v..xt:tFd 

Overholding by Sub-Tenant i nr i personal representative of W. 

premises as yearly tenant frri-;-; fi" 

to his death, wliich oceurr 1 
October, 1 87ii. He had sublet ^ fwn, 

The defendant, as his admtoi \ them, by the will of the testator. L. . 

entitled to the' premises. ^pdrix becaiue suit R. is found to be a defaulti 

mated the tenancy on the Jl termi- a bill being RFd ;.v; 

by a notice to quit, and on thnf^-i 1880, interested under the 

^quitted the premises, gave ufif detendant R.’s interest, 

to the plaintiffs, and Offerer] t f such quitting of kin of W. 

Sion of all save 'the portion to fr"" ‘ 

the sub-tenant, but they rofn -.-i + possession of 
possession. The defendant T?mr 
into possession of the premiso« 
tenant remained in possession"’ 
leave, and the plaintiffs 
.an action of ejectment to 
.The defendant was unablo 
.tenant, because the term for 
the subletting was uuexoired 
.after the said 1st of FebiMinW '^ i 
derive, and could not with not | of the 

have derived, any profits fmf diligence 
The plaintiff's brimeht an n ?i premises. 

'defendant for trestiass for mo«t, 

1st of February,^ 1880, ' am] f 
.evicting the sub-teiiaiit Bol i ^ 
a defence setting out the aliovo 
.answer to the action was tlun*-.! 
defendant was not PersoirdlV^r''^ 

.refusal of the sub-tenant' to 

J^, i\: IV. By. V. y////, 12 ' P;fse.ssiom 

Held, also, that an action ' ^ 

only against such [lersoris as profit lay 

•or virtually in possession of actually 

time when the plaintiff’s 
entitled to such possession " rightfully 

<L. 11. 4 Q. B. 170) 

An administrator havtoo- vA P „ 
intestate under a written 
Avhich coLiltl not be enforced 
take legal })roceedings to rtaitMT' ii-t-tglected to 
order to give possession in 
agreement, in consequence of 
refused to take the lease, amtofi x 

amlet for half a year, was cLrct i 

^ ’ cnaiged with a year’s 


with 

•Held, on a bill by his co-executors, 
f-:;ds, that the estate of the 
IX was entitled to a lien on the interest of 
executor in the premises comprised 
piiority to the lien created by 
. and the court 
to be delivered up, with 
y belonged to the three 
T- ^ - Muddle, 10 Hare, 186 ; 22 

L. J., Ch. m ; IG Jur. 853. 

executor, entitled as next of 
'"a deceased 

■executor, deposits a lease belonging to his 
creditors for a private debt of his 
W. is an appointee under a power created 
' ' - In an administration 
^ .**.ing executor ; and 

filed to recover the lease by parties 
■ 1 testators will :---.Heldj that , 
as personal representative and next 
M is not liable for R.’s default ; that 
the lease must be brought into court, with an 
inquiry as to what was due from the estate of 
P® executor, -RT. mhvu v. 

o W. R. 815. 

For Fraudulent Omission from Inventory 

Man.]— By the eccle.smsucal law 
Or tfie Isle ot Man, an executor or administrator 
becomes liable for the full amount of the debts 
ot the deceased : first, if he be executor de son 
tort ; secondly, if he omits to return an inventory 
w.e assets to the episcopal registry, as he is 
sworn to do ; and thirdly, if there be a fraudulent 
omission in the inventory of any part of the assets 
of the deceased, of which he has taken possession. 
VVliere, therefoi*e, an executor omitted from the 
inventory a sum of 2ol. taken by him out of the 
cMv ot the deceased, the judicial committee held 
Cathnning the judgment of the coiii-ts below) 
that such omission was fraudulent, and rendered 
the executor liable to the full amount of the 
dece.™rs debts. Jae/M„i v. 3 Moore, 
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exonerated from the consequences of a breach of 
tnivst in not talcing' steps to I'ccover a fund which 
has been misa])plied by the trustees. Taylur v. 
Millbigton^ 4 Jur. 204. 

For Profits — Purchase hy Executor of Debts 
due from Estate.]— An executor cannot bay for 
his own benefit debts doe from the testator’s 
estate. Mv part 8 Vos. 34(> ; 7 11. K. 50. 

Purchase of Equity of Eedemptiou by 

Executor of Mortgagee.] — The executor of a 
mortgagee purchased the equity of redcrr}})tion I 
of the mortgaged estate in liis own name, with I 
the money due on the mortgage, and a small 
advance beyond it : — Held, that he was a trustee 
of the purchase for the benefit of the testators 
estate. Fo.^'broolie y. Balguy^ 1 Myl. & K, 225 ; 
2 L. J., Ch. 135. And sec f uHlier, Teust and 
Teustee. 

Onus of Proof oa Sale of legacy to.] — 

If a legatee agrees to sell to the executor of the 
will his legacy for an annuity, the burden will 
lie on the executor to sliew that there was no 
unfairness in the transaction. Graif y. Warner, 
Biel. In re. 42 L. J., Ch. 556 ; L. R. 16 Eq. 577 ; 
28 L. T. 835 ; 21 W. R. 808. 

Ctift to Executor by Beneficiary — Onus 

of Proof.] — Where a document has been obtained 
by an executor named in a will, liefore probate, 
from a beneficiary, for a gift by the latter to the 
former, the court will reganl the transaction 
with great suspicion, and will not uphold it 
unless the circumstances shew that there was 
no misrepresentation, pressure, or unfairness on 
the executor’s part, that the beneficiaiy acted 
deliberately and thoroughly knew and appre- 
ciated what he was doing, that he signed the 
document independently of any influence on the 
executor’s part and without being actuated by 
any fear of not complying with the wishes of 
the executor. Wheeler w^Saroeant, 3 R. 663 ; 
69L. T. 181. 

■ Corrupt Presentation set aside.]— Whore 

executor or trustee, entrusted with disposition 
of some church preferments, made a presentation 
to A,, under a secret condition for his o^vn 
benefit, the presentation was set aside, and he 
was decreed to present a more proper person. 
Miehirdson v. Chapman, 7 Bro. F. C. 317. And 
see Ecclesiastical Law”. 

For Costs.]— /She XIII. i post. 


d. Foe Acts op Each Other. 

In General — At Law.] — It is not sufficient to 
charge an executor wnth assets, to shew that he 
has acquiesced in the receipt of assets by his 
co-executor. Stearne y. 3DUs, 1 N. A J\L 434 ; 
4 B. & Ad. 657 : 2 L. J., K. B. 106. 

In order that an executor may be liable for the 
act of his co-executor, the co-cxecutor must have 
acted in his representative cai'/acitv. Seholey y. 
Walton, 12 M. A W. 510 ; 13 L. J.,"Ex. 122. ‘ 

In Equity,] — ^Kotiee to one executor, 

who concealed it from the other, will not aii’ect 
the latter. Executors are not affected by each 
other’s acts. Ilawhins v. Bay, Ambl. 162; Bick. 

m. 

One will not be answerable for a sum come 
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to the hands of the other, unless they have done- 
joint acts ; but each will be liable to the 
wiiole costs. JAttlehales v. Gascoyiw, 3 Rro. C. C. 
73. 

An executor doing any act by which pro|KTiy 
gets into })osscssion of another executor is equally 
answcj'able. Otlieiwise if he is merely passives 
Langford y. (Ltseoyne, 11 Ves. 333; 8 il. R. 170. 

The relative liabilities of executors ami trusb^cs. 
concurring in acts to enable tiioir co-executors 
or CO- trust CCS to receive money considered. 
General rule, that executors joining in a, receipt, 
arc all chargeable ; in the case of trustees, only 
the person receiving the money. The reason of 
the distinction. Chanihers y. Minehln, 7 Yes.. 
186; 6 R. R. 111. 

A., B., C., B. and E. (the two latter being 
married women) take out administration to an 
intestate, and afterwmrds appoint C. to be the 
acting adrairnstrat(U’, and clirect the debtors tO' 
})ay their debts to him. 0. becomes insolvent: — 
Held, that A., B. and C., and the husbnuds of 
B. and E., are responsible for C.’s receipts. Lees; 
V. Sanderson, 4 Sim. 28. 

Forgery by One Executor.] — ^AYliere aii execu- 
tor, persoTiating the testator (who was his father)^ 
m<>rtgaged freeholds and leaseholds of the father, 
and applied the money to his own use, the deeds, 
were held to be forgci'ies, and to have passed 
nothing but the beneficial interest of the execu- 
tor, and that the cu-executrixes were entitled to 
recover the propert}” mortgaged. Cooped', In 
Cooper V. Veseg, 51 Ij. J., Ch. 862 ; 20 Ch. B, 
611 ; 47 L. T. 89 ; 30 W. R. 648— G. A. 

A testatrix, 'who ha<l a general power of ap- 
pointment over a sum of consols comprised hi 
her marriage settlement, gave certain specific, 
legacies of this stock. On her death the stock 
was sold by the trustees of the settlement, and. 
the proceeds pahl inio a bank to the jt/int account 
of the turn executors of the will. Crossed cheques, 
for the legacies were drawn by the executors, 
payable to the order of the legatees respectively. 
The indorsements 'were forged by one of the 
executoi's, who obtained payment to himself, and 
absconded. The legatees never consented to the 
payment being made; in cash: — liehl, that, it was. 
the duty of the executors to have re-cmivcrted 
the money into stock, and that tlui remaining 
executor ^vas liable for the value of the legacies,. 
Bennison, In re, C idler v. Boyd, 60 L. T. 859. 

Where the Executor has had Control.] — If : 
executor possesses testator’s estate ami trusts it 
I to other executors, first is liable foi’ any risk. 
2\ncnseml v. Barber, Bick, 356, 

All executor administering, having once re- 
ceive<l money, assets of his testator, cannot 
discharge himself under the plea, of plene 
administi'avifc to an action by a boiid-cre<litor 
of his testator, by shetving that he paid tlie: 
money ovei' i‘o Ids co-executor for the express. 
pm'[) 0 ,seof satisfying such bond-creditor, although 
ids co-executor may have ndsapjfiied such money' 
by using it in diseliarge of his own simple con- 
tract. debts. (Jros.<ie v. Smith, 7 East, 246; 3 
Smith, 203. 

An executor doing any act by which properly 
gets into possession of another executor, though 
with an innocent motive, is equally answerable, 
Langford v. Cnseoyne, 11 Ves. 333 ; S R. R. 170* 

A co-executor, wdio proved, but never acted,, 
.cannot be charged by receiving a bill by the. 

1 po.st on account of the estate, and sending it 
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immediatelj to the acting executor. .Balrlicn t . were duly applied, payment into a bank to the 
Seot.t, 2 Ve,s. B77^: 3 11. 11. 29, S. P., Ilovey v. credit of the executors’ account by one executor, 

Blalieman^ 4 59 G. ^ althoagh the money lodged was thereby put in 

One of tsYO executors under a will, which the, pow’er of a defaulting executor (one executor 
directed the accumulation of a rcHidiic -Held, being competent by the custom of bankers to 
not answoralde for the misapplication of the wntlidraw funds standing to the credit of the 
dividends of stock, part of the testator’s estate, executors genera%), and it was drawn out upon 
which the other executor, vrho was the acting | his single draft and misapplied, is sufficient, 
one, had recei ved, ^ Williams 2 Beav. The lodgment, being an absolute discharge, does 

472 ; 9 L. J., Ch. 2G9. not involve him in such breach of trust. Kilhee 

Two execute's std.d c*nt stock, and the produce v. Sneyd, 2 Moll. 186. 
was receivetl by raie : — tield, that the other was If one executor does an act which enables his 
responsible for its misapplication, but was entitled co-executor to obtain sole possession of money 
to an inquiry wlicther any part had been applied belonging to the estate, and which but for that 
in discharge of claiius apinst the testator. Ih. act he could not have obtained possession of, 
Testator having devised a real estate to his and the money is afterwards misapplied by such 
three executors, upon trust to sell and apply the co-executor, both are liable for the loss. Candler 
produce of the sale as part of his ])ersonalty, and v. Tillett^ 22 Beav. 257; 25 L. J., Oh. 505: 4 W.R. 
having given to one of his executors an option to 160. 

purchase the estate at a certain i)ricc, the two C., who knew that T., his co-executor, owed 
other executors conveyed It to him, and joined in ! money to the testator on an equitable mortgage, 
a receipt for the pinvliasc-money. The purchase- allowed him to keep the title-deeds in his sole 
money was, in fact, not paid, and afterwards the possession, taking no steps to compel payment,, 
third, executor became bankrupt : — Held, that though he was very active in recovering a debt 
the two other executors were answerable to tlie due to himself personally from T. S, deposited 
residuary legatee f<jr the deficiency. Gregory v. his title-deeds with another person as a security 
Gregory. 2 Y. k C. 313 ; 6 L. J., Ex. Eq. 52. for fresh advances, and the testator’s debt was 
One of three executors who liad not proved, lost -Held, that C, w<as liable for the loss. Ih. 
but acted in the receii)t and application of some A testator placed his securities in the custody 
of the. testators moneys, as the agent or assistant of T., his confidential solicitor. By his will he 
of the other executors Held, to be answerable appointed him and C. his exeeutofs. T. made 
only for what he had actually received. Lowry out a list of such securities, which he signed and 
Y. Fultim, 9 Sim, 115 ; 8 L. J., Ch. 314 ; 3 Jur. retained in a box, but he gave the key to C„ 
454. Afterwards T. sent the box to G., requesting him 

A testator who died in 1835 directed hisexecu- to take out a mortgage security, and send' it to- 
tors and trustees (A. and B.) to convert his real him for the purposes of an intended transfer, 
and personal estate, and after paying his debts C., having no reason to suspect T., complied, and 
to invest the proceeds on mortgage of freeholds, the mortgage money was received by T. alone, 
or on government securities. A. ami B. deposited and misapplied by " him : — Held, that his co- 
the i)roceeds in a bank at interest in their joint executor C. was not liable, it appearing from the 
names. A. died in 1842, and B. drew out the evidence that the solicitor had a second key to 
balance and applied it to his own use. No the box, and could, and probably did, open the 
sufficient reason being shewn for retaining the box himself. Ih. 

money in the bank Held, that the estate of Two executors and trustees who, boml fide and 
A. was liable to make good the loss. Glhhlns v. without reason for suspicion, act according tO' 
Taylor.) 22 Beav. 344. the usual course of business, and put it into the 

An executor who is employed by his eo-exccu- power of a third (whom they properly emjiloy aa 
tor as his agent to sell an estate, which, under a stockbroker in the trust) to imregister certain 
tiie will of the testator, the co-executor alone bonds which he then misapproprikes, are not 
had power to sell, and who hands over the price liable for his defalcations. CMsguobie) In re^ 
of the estate to his co-executor, is not account- Orfsrjmine v. Gasqiioinv, 63 L. J., Gh. 377 ; 
able for the misapplication of that price by the [1894] 1 Oh. 470;' 7 E. 449; 70 L. T. 196— 
executor, because he had no legal right to retain C. A. 
it, although by the will of the testator the price 

of the estate, when sold, was to be considered as Joint Acts and Receipts.] — AABiere execu- 

part of his personal estate. Da vies x, S2)nrUng. tors are jointly charged, one only having received 
1 Buss, tk M.. 64 ; Taml. 199 ; 31 E. li. 78. the money, and the other joined in the receipt, 

Three executors, A., B. and 0., were appointed; it is on the ground that the property is under 
two (A. and B.) proved the will ; the third (C.) the control of both ; the question in such a case 
did not prove, but administered part of the is, whether the executor joining in the receipt 
assets. A, anti B. sold the stock-in-trade of the had a control, and of that joining in the receipt 
testator to C. : — Held, that he, having ])aid part is evidence. Doyle v. Bialik) 2 8ch. k. Lef. 231 ; 
of the ])iirchasc-money into the hands of A., 9 R. K. 76. S. P., v. 4 A^'es. 596 ; 

was answerable for his misapplication, and that, Joy v. Camj)hdl, 1 Sch. & Lef. 341 ; 9 R.B.39. 
although as mere purchaser the payment would. Executors drawing a joint draft for property 
be a co!n])lcte discharge, he is liable as executoi’: of the testator, and suffering it to remain in the 
having acted in one instance he cannot exclude liands of a tradesman, both held liable, although 
a particular part of his dealings with the assets, one of them had done no other act in execution 
but is completely executor, notwithstanding his of tlie will. Sadler v. Ilohhs^ 2 Bro. C. C. 114. 
intention of not interfering generally', and his An executor who proves a will may be wholly 
own transaction as p)Uj’chaser is not an exception, passive, or active, so far as it is necessary to 
But, although pajmicnt by executor to co-execii- enable his co-executor to act in the administra- 
tor is no discharge, subject, however, to its being tion of the estate ; but the acts in which he joins 
shewn, notwithstanding waste of the assets by must be necessary for the purpose of such 
the co-executor, that the specific moneys paid administration, Terrell v. Matthews, 11 L, J., 
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Ch. 31 ; 5 Jnr. 1074. Semble, 8. 0., 1 Macn.&G-. 

A., Ell executor and trustee, concurs 'witli his 
co-executor and co-tnistcc, B., in selling emt 
public stock, part of their testator s F'^perty, 
and ill conveying and surrendering the tcstatoi . 
freehold, leasehold, and copyhold estates to pur- 
chasers and they lioth subscribe the receipts in 
writing for the amount of the res})cctive pur- 
chase-inonoys, which were endorsed on the back 
of the purchase-deeds ; but B. alone received the 
moneys, and the jiurchase of the^ stock 
that the acts in which A. had joined with B. 
being indispensable and necessary for the admin- 
istration of the testator’s estate, he was not liable 
for a devastavit thereof committed by B. 10, 

If an executor or trustee, without taking due 
means to learn from his co-executor or co-trustee 
whether it is necessary, in the due execution or 
frncif tn wcH stoclc, concui's ill the sale or 


In Action on Covenant for Quiet Jinjoymenr.j 
— In an action against two executors upon a 
covenant of their' testator for quiet enjo^nnent 
against fd'l claiming under him, the breach 
assigned was, that the exeemtors having, at the 
time wlien the demise was made, lawful tith^ in 
their own right, entered ami evicted the 
covenantee. Kiitry and eviedion by the two 
were proved, the only evidence slicwing that it 
was uiidei* lawful title, being a <lcclaration by 
one after the entry, that the two had lawiul 
title through the testator under a deed prior to 
that sued upon. Qiuere, whether the ilcclaration 
was admissible at all as evidcuce ot the^ title 
without iirodiiction of the deed. Fox v. d 
4 P. & D. 1 ; 12 A. & E. 43 ; 9 L. J., Q. B. 329. 

But held, that assuming it to be admissible as 
against the party making it , the declaration was 


ince by joining in a transfer to a co- 
upon 'his representation that it was 
ir debts ; but not liable so far as they 
the application to that purpose, though 
ed other funds, part of the assets, iiot 
hem, which funds he wasted. SJup- 
rd) V. lUnGlirnhrooh (Lord^^ 11 Ves. 
, R. 138. S. P., Vndenrood v. Steums, 
12 ; d/fMW V. i/Cri, 3 Y. & G. 359 ; 
Foster, 6 Bcav. 259 ; 7 Jur. 228. 


upon trust that they should lay out and invest 
the same in tlie public funds, or in such other 
security, or in such other manner 
should seem ex|.)odient, at interest, 
the produce to a charitable purpose, 
executors, who took the entir 
the estate, 


as to them 
and apply 
, One, of the, 
•e maiuigemeiit of ■ 
and most, of 
but neither specifically 
appropriated nor invested 500k for the charity. 
Pie paid interest, however, on 500/. io tlie 
charity ; at the same time receiving interest on 
the promissory note of a debtor to the estate who 
was ill good credit, but whoso debt was the mdy 
fund available for payment of the legacy. Ihe 
executor afterwards died. On the adinissioig by 
bis representatives, that he had, in his liftdime, 
assented f<i the ])aymeiit of the lega,cy to himsclt 
as trustee Held, that his estate was severally 
answerable as for a breach of trust. Att.-lrcu. 
V. mgharn, 2 Y. & C. G. G. 034. 

Where the Executor has acted Hegiigeutly.]— 
Two of three executors, witli the knowledge that 
there were unsettled accounts subsisting at the 
testator's death between the testator and their 
co-executor, in respect of wdiich they had reason 
to believe that the latter was eonsidorably 
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that ail attempt to recover the money at an 
earlier period would lu'ive been, fruitless, were 
decreed to make <rood the loss, as having been 
occasioned by their wilful neglect and default. 
J^tyles or Stiles v. 6’wy, 1 :)klaon. & G. 422 ; 1 
H. 6c Tw. 523 ; 19 L. j., Ch. 185; 14 Jur. 355. 
Affirming on this point, 16 Sim. 230. And see 
Id. 233 , n. 

It is the duty of executors, no less than of 
trusrees, to keep a check upon each othei‘’s con- 1 
duct, and an executor is equally chargeable with , 
neglect in allowing a part of the estate to remain 
outstanding in an impropei' state of inyestment, 
whetluir the party in whose hands it is so out- 
standing be a co-executor or a stranger. Ih. 

A testator gave annuities to the plaintiffs and 
appointed three executors, one of w'hom, A., was 
the .residuary legatee. No fund was set apart to 
answer the annuities, but A. was permitted by ' 
his co-executors to recciye the assets \yhich he 
wasted, though he paid the annuities for eighteen 
years, at the end of which he became insolvent : 
— Held, that the co-executors w'erc liable to the 
plaintiff’s for A.’s receipts. Eyhert y. Butter^ 21 
Beav. 560. 

The acts of one of several executors cannot 
bind their testator’s estate so as to p>reclmle other 
persons interested in that estate from relying on 
their legal title, unless the legal owner himself, 
or some [)redccessor of his in title, has personally 
either been guilty of misconduct or conferred on 
the mortgagor an apparent authority to deal with 
the mortgaged property as if it were tinin- 
ouinbered. Iiifflutm, In n\ Jo?ws y. Ingham, 62 
L. J., Ch. 100 ;TiS 93] 1 Ch. 352 ; 3 R. 126 ; 68 
L. T. 152 ; 41 E. 235. 

Administrator de bonis non,] — An administra- 
tor de bonis non is not responsible for the assets 
wffiich came to the hands of his predecessor. 
Att.-Gen, y, KoMor, 9 11, L. Cas. 654 ; 8 Jur. 
(it.S.) 467 ; 5 L. T. 35 ; 9 W. E. 933. 

Personal Representative.] — Where one execu- 
tor, who has been allowed by the other executor 
improperly to receive part of the trust funds, 
dies, the estate of the executor so djdng is liable 
to make "ood the amount so received. Puttenden 
y. Ilohson, 22 L. J., Ch. 697 : 17 Jur. 406 ; 1 
W. ,R.',282.' 

Indemnity Clause,] — Where testator had 
directed that his executors should not be liable 
for each other’s acts, one of them, who was in 
good credit at the time, having called in a mort- 
gage, and received the money, sends round the 
assignment to his co-executors, who execute it 
and sign a receipt : — Held, that as no part of the 
money had come to their hands, they should not 
be answerable. tVcstleij v. Ciarhe, 1 Eden, 356 ; 
Hick. 329. 

A testator authorised his two trustees and 
executors, A. ami H., to carry on his business, 
giving them full discretion as to its management, 
and power to employ collectors of debts and 
accountants. The will contained an indemnity 
danse, that each trustee should be answerable 
only for losses arising from his own default, and 
that any trustee wdio should pay ot-mr to his co- 
trustee, or should (!oncur in any act enabling 
him to receive any moneys for the purposes of 
the wi LI, should not be obliged to see to the appli- 
cation thereof, nor should such trustee be ren- 
dered responsible by an express notice of the 
actual inisapplieatiou of tlie same moneys. The 
business was carried on. with the consent of the 


beneficiaries, by . one trustee, A., the testator’s 
son, and ah account was opened at the hank, and 
a letter signed by both executors and tnisrees, 
authorising the bank to honour the signature of 
the one trustee, viz., A. the son, Hiider this 
authority, the trustee (A.) drew out, nominally 
for the business, large sums of money, which he 
misappropriated to his own purposes : — Held 
(following Wilkins v. Hogg, 3 Giff. 11 6 ; 10 W. ,R. 
47), that, in the absence of proof of gross negli- 
gence or personal misconduct on the part of the 
trustee, H., he was fully protected by the in- 
demnity clause from liability in respect of tlie 
loss to the estate occasioned by the defalcations 
of his co-trustee, A. Pass v. Dundas, 43 L. T. 
665 ; 29 W. E. 332. 

e . Devastavit. 

Persons liable — (xenerally.] — ^^Wioever deals 
with an executor for the assets of a testator for 
a purpose perfectly inconsistent with a due 
administration of those assets, subjects himself 
to the consequences of a devastavit. Downes v. 
Power, 2 Ball & B. 498. 

Executors of Executors and Adminis- 
trators.] — It is not enough for the executor of 
an executor, sued for breach of covenant made 
i by the original testator, to plead plene adminis- 
travit all the goods and chattels of the original 
testator at the time of his death, come to the 
hands of the defendant, &;c., without also pleading 
plene adrniiiistravit by the first executor ; or at 
least that he, the second executor, had no assets 
of the first ; so as to shew that he had no fund 
out of which any devastavit by the first executor 
could be made good. Wells v. Fijdell, 10 East, 
315, 

In an action against the executor of A., 
the declaration alleged that the plaintiff had 
recovered judgment against A., executor of E., 
and that A. had been guilty of a devastavit. 
The defendant pleaded that E. appointed A. and 
B. his executors ; that B. was still living ; tliat 
A. at his death, and after his death B., had 
effects of E. sufficient to satisfy the judgment, 
and that the defendant never had in his 1 lands 
any effects of E. as executor : — Held, that the 
plea was bad, as, by 30 Car. 2, st. 1, c. 7, the 
defendant was responsible as executor for A.’s 
devastavit, which the plea a< knitted. Coward 
V. Gregory, 36 L. J., 0. P, 1 ; H. E. 2 0. P. 153 ; 
12 Jur. (N.S.) 1000 ; 15 L. T. 279 ; 15 W. E. 170. 

The death of an e.xecutor before payment of 
his testator’s debts is no excuse to a charge of 
devastavit. Ib. 

Executors of Executor de son tort.] — 

J. being indebted to the plaintiff’ for 360k died 
intestate, and his widow. A., without obtaining 
letters of administration, intermeddled with his 
assets, and on the plaintiff suing her as executrix 
of her luisband for that sum, she allowed judgment 
to go by consent. A. died shortly after, having 
appointed the defendants her executors. The 
plaintiff then brought an action against her 
executors to recover the 360Z., suggesting a 
devastavit by A. ; they pleaded no assets and 
denied the devastavit ; the plaintiff replied, by 
way of estoppel, the judgment against A. The 
jury found that at A.’s death there remained 
assets of J. to the amount of 154Z. : — Held, that 
the judgment against A. was conclusive to shew 
that she had then assets of J. to the amount of 
360k, and that therefore a devastavit must be 
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presumed to have been committed by her to the i 
extent of the difference between B60Z. and 154/, 
JEnnh v. Hochford^ 14 L, R., Ir. 286,, | 

Married Women.] — 8i’.e casea 'under Mak- 

RiED WoMAH Executrix or Admikistiu- 
TRIX, VIII. post. 

Infants.] — See eases under Infant 

ExEGUTOi-t OR Administrator, IX. post. 

Debt by — Nature of.] — A devastavit by an 
administrator only creates a simple contract 
debt to the next of Idn, Dunne v. Doran, 13 
Ir. Eq. R. 545. 

vSpecitic legacy to an executor who afterwards 
becomes bankrupt, and commits a devastavit. 
The subject of the specific bequest being sold by 
his assignees : — Held, the produce in their hands 
not specifically liable to make good the devas- 
tavit in favour of the })arties beneficially entitled 
under the will, but that such parties are oidy 
entitled to prove the amount of the devastavit. 
(xeary v. Beaumont, 3 Mer. 431. 

Retainer for against Co-exeentor.] — 

Retainer allowed to one executor out of a legacy 
to a co-executor in respect of a devastavit. Sims 
V. Daughty, 5 Ves. 243. 

BiJfference between Sum accepted by Adminis- 
trator and Amount of Verdict.] — An adminis- 
trator, having arrested a debtor to the intestate 
for money had and received to the defendant’s 
use, obtained a verdict and charged him in 
execution. The defendant obtained a rule for 
a now trial, and petitioned the insolvent court 
for his discharge. Under these circumstances 
the debtor I’Cfj nested to be discharged on pay- 
ment of a sum considerably less than that 
recovered in the action, and less than the costs. 
The administrator consented to the terms, and 
the debtor was liberated. A creditor of the 
intestate sued the administrator : — Held, that 
the administrator was not personally liable, as 
for assets, for any part of the sum given bj^ the 
verdict against the debtor, and was not guilty 
of a devastavit in permitting his liberation. 
Demmnqton 'W Healey^ 3 Tvr. 319 ; 1 0, & M. 402 ; 

2 L. J.,' Ex. 98. 

Lending Money.]— If an executor lends money 
belonging to the testator, but not wanted for 
the immediate uses of the will, to a third person 
on private security, it does not amount to a 
devastavit, provided he exercised a fair and 
reasonable discretion. Welster v. Sywncer, 3 
B. & Aid. 360 ; 22 R. R. 427. 

One executor lent to bis co-executor their 
testator’s money, taking a bond for the same, ! 
payable to himself and his executors. The' 
lender died, and afterwards the borrower ; — 
Held, first, that this was a misapplication of 
the assets, and therefore, that the personal 
representatives of the lending executor might 
sue on the bond in order to exonerate their 
testator and themselves ; and, secondly, that the 
rule against circuity of action did not apply. 

' Oleadow v. Athin, 2 Tyr. 593 j 2 0. & J. 548 ; 1 
J,, Ex. 223. 

Executors cannot lend money on personal 
security, though words which may imply a 
discretion so to do are used by the testator. 
WUlm V. Steward, (x. Coop. 6. 

'■ . Where a testator authorises his three executors 
r' . to lend money on personal security, it is a breach 


of trust if: two of tlic executoi-s lend it to the 
.third, V, WaU'er, 5 Russ. 7, 

Laches — ^Effect of.] — Merc laches in abstaining: 
from calling upon the executors to realise for 
the purpose of paying his debt will not dcpiive 
a creditor of his right to sue tlie executors for 
devastavit, unless tiiere has been sucli a course of 
conduct, or express authority ou his parf., that, 
the executors have been thei’cby misled into 
' parting witli the assets, available to answer his. 
claim. Birch, In re, Bim. v, Bireh, 54 L. J., (fin 
119 ; 27 C-h. D. 622 ; 51 L. T. 777 ; 33 WU R. 72. 

Delay, Effect of— Specialty Debt.]— Tlicre 
no rule in equity, any more than at law, that the 
mere nonsuing by a specialty cinditoj- for any 
period within the statutory limit of twenty years 
is such negligence as deprives him of the light of 
requiring pajmient of the specialty debt. S. 
covenanted with B. for immediate payment of 
a sum of money in exoneration of B., and in 
substitution for a similar sum which B. was 
liable to paj" within six months of his death. 
S. died without having paid, or been called on 
to pay that sum, leaving property amply suffi- 
cient "to meet it, but her executor, instead of 
providing out of her estate funds to meet the 
liability on her covenant, left her estate, con- 
sisting entirely of shares in a bank, which 
afterwards failed, unconverted. The iiiYCvStment 
in bank shares was authorised by the will of S. : 
— Held, that the executors of B. were entitled, 
after a lapse of eighteen anti a half years, to 
enforce that covenant against the estate of S.^ 
and that the executor of S., liaving committed a 
devastavit in not converting the shares to provide 
foi* payment of the debt, was liable to make 
good the amount for which his testatrix was so> 
liable under her covenant. Baher, In re, Collins 
V. BJiodes, 51 L. J., Ch. 315 ; 20 Ch. D. 230 ; 45 
L. T. 658 ; 30 W. R. 858— C. A. 

Mortgage Debt.] — Testator mortgaged 

an estate to plaintiffs, and devised it to three 
executors upon trusts in favour of his daughterSy 
and after the death of all his children, for sale. 
The executors distributed the whole personal 
estate without providing for the mortgage debt. 
After this one of the executors died. The 
daughters occiii)icd the farm foi’ twenty years, 
after the distribution of the personal estate^ 
paying rent to the executors, and, until 1880, 
paying the interest on the mortgage. The 
mortgagees then brought an action for fore- 
closure or sale, and claimed to have any deficiency 
made good by the two surviving executors and 
the executors of the deceased executor : — Held, 
that any claim founded on the devastavit in 
, distributing the personal estate was barred after 
six years, but that the plaintiffs were entitled to* 
foreclosure, and to an order for administration 
of the mortgagor’s estate. Gale, In re, Blahe 
V. Galc,2'2. Ch. D. 820 ; 48 L. T. 301 ; 31 W. K. 538. 

A testator mortgaged freeholds, and died in 
May, 1867, having devised all his real and 
personal estate to A. and B. u]jon certain trusts, 
and having a])pointed them his executors. The 
executors, without making ]n‘ovision for the 
mortgage debt, applied the whole of the personal 
estate hi payment to simple contjuct creditors 
and beneficiaries. In 1869, A. died, and 0. was 
appointed trustee in his place in 1871. The 
rents of the real estate were received by A. and 
I B., and by B. and 0., and after payment of the 
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interest on the mortgage the balance was applied paying , a creditor who is prerented from 
in accordance with the trusts of the will. The enforcing his claim by the Statute of Frauds- 
mortgaged property became an insufficient Rownsoih, In re^ Field' v. White, 54 L. J., Ch- 
securityj and interest having fallen, into arrear, 950 ; 29 Ch. D. 358 ; 52 L. T. 825 ; 35 \V. E. 
the mortgagees in 1886 commenced proceedings G04 ; 49 J. P. 759 — C. A, 
against B. and C., under which accounts of the 

testator’s pei-sonal estate receired by A and B i,ogg^ ]iow Borne-Liability ofLegalLife Estate. 
01 b;^ L. ^ilone, veie. directed, and also the usual Revised to Executor.] — A testator devised a real 
accounts ot tUc testator s real estate moludiiig ^ terms which gave him the 

an account of rents and profits against B. and C. j ^ ^.tate, and he bequeathed to him his per- 
Accounts were accordingly carried m, m which sonal estate, subject to some annuities bequeathed 
B. and G. churned credit for all payments and to other parties, and appointed him an e.xeeutor. 
disbursements made co sim|jle contract creditors .^^sted the assets Held, that his life estate 

fuither that as to su^ the realty was not liable to make good the 

made by A and B. annuities. MgheHx. Butter, 21 Beav. 5S0. 
up-naids ot six yeais prior 1° the action any A testator devised real estate for life to one of 

claim on a devastavit was statute barred, and executors and timstees : the devisee after- 

that as to the rents and profits they ^ere .^yards committed breaches of trust and then 
not liable to account for them at^all ; Held, ^ petition for liquidation : — Held, that, aa 
following (^ Ch. D. it)d),imthis ag.ainst the ti-ustoe in the liquidation, the life 

I’® (22 C;h. D. egmte of the executor and trustee being legal, 
820), that B. could not set up his own and A. s be taken and applied in replacing- 

■niougful payment by way of devashvi it as a losses occasioned bv the breaches of tmst. BoiD 
defence m order to claim the benefit of the BncUey,-A Ch.D..508; 25 W. R. 508. And 
Statute of Lmiitations //y«ft^ ve Bowles x see Ah- parte, Cmwen, In re, De G. 613 ; 

17L.J.,Bk.22 ; 12 Jur.668. 

Jj, , 1 ZA I . 

That as to the rents and profits which had ^ v 

been received by B., or B. and C. jointlv. that , — ®y Legatees.]— A loss happening by the 

they were under 3 A 4 Will. 4, c'. 104, ‘ assets default of a tnistoo appointed by a testator, falls 
by accretion liable under the circumstances for 9^^ estate is discharged 

payment of creditors by specialty jnst as much p™ Iliftchinson v. Massareene (Lora^, 2 

as the real estate w’as assets under that statute. ^ , 

A testator bequeathed stock to his executors,, 

The executors of a testator who had mortgaged su^ect to his debts, to pay the dividends to his. 
certain leasehold property belonging to him con- to sell the capital, 

tinued to pav interest on the niortgage debts, t)f the proceeds to pay certain legacies, 

but applied the surplus of the testator’s estate in exhau^ aboid- one-half of the fimd, 

payments to beneficiaries under his will, making ‘^^id he made A. his residuary legatee. Thirty 
no provision for meeting the mortgages. The } ^^cjfore tlm death of the tenant for life, the; 
mortgaged property proved insufficient- for pay- being wanted for the payment of 

ment of the mortgages. In an action commenced was set apart in accoi’dance with the will, 

for administration of the testators estate, the before the death of the tenant for life, 

mortgagees claimed that the executors were admmistratoi- of the last surviving trustee, 

liable to them for the payment made to benefi- capacity had control over the stock, 

ciaries. The executors claimed to be credited misappropriated a part of it :“-HGld, that the 
with these payments on the ground of acquies- arising from this misappropriation must fall 
cence by the" mortgagees, and as to such of residuary legmee. ^ v. Farmer, 

them as were made more than six years before j ^ > U> W. R. 

the commencement of the action, they claimed 

the benefit of the Statute of Limitations : — Held, executor, who was also trustee, divided his; 

that there had been no acquiescence by the assets ; he paid to the adult legatees their shares, 
mortgagees, and that the executors, being 

trustees' for the creditors, could not set' up the executed no declaration of trust 

Statute of Limitations as a bar to a claim in thereof ; he afterwards ap].)lied these sums to his. 
respect of a devastavit committed by them. Further assets having unexpectedly 

Marsden, In re, Boivden Layland, 54 L. J., in Held, that they ought in the first 

Ch. 640 ; 26 Ch. D. 784 ; 51 L. T. 417 ; 33 W. R. to be applied in making good the infants’* 

28 . ' legacies. Willmott v. Jenkins, 1 Beav. 401. 


Statute-barred Debt — Bes Judicata — Subse- 
quent Payment of Debt by Executor,] — An 
executor wdio jjavs a statute-barred debt after 
a judicial decision that the debt is not recover- 
able out of the testator’s estate by reason of 
its being statute-barred, commits a devastavit; 
and the creditor who receives payment of such 
debt, with knowledge of the circumstances, is 
also liable to the testator’s estate for its repay- 
ment. Midyleij v. Midyley, 62 L. J., Ch. 905 ; 
[1893] 3 Ch. 282 ; 2 E.'oOi 69 L. T.- 241 ; 41 
W. R. 659— C. A. 

Claim within Statute of Frauds.] — An execu- 
tor or administrator commits a devastavit by 


As between Creditors of Deceased. 

Executor and Dnpaid Legatees.] — The testator 
devised his real estate to trustees for a term, in. 
trust, to pay debts and legacies, if his personal 
estate should be deficient ; and, subject to the 
term, he gave his real estates, and the residue of: 
his personalty, to A., B. and C., and named them 
his executors. The personalty which came to 
the hands of the executors was more than suffi- 
cient to pay all the debts and legacies, but was. 
misap>propriatcd by them : — Held, that the lega- 
tees were entitled to the benefit of the term, in 
priori t 3 ^ to the claims of the creditors of one of 
the executors who was dead. JIu mhle v. Hii nible, 
2 Jur. 696. 



/. Interest, 

1. Simple Interest, 

iiaWe for.] — Exuontor keeping the 


'When. 

luoiiev- ot testator longer tlian the exigencies ot 
his aifair-s I’otinire shall pay iuterost. But one 
executor shall not be answerable tor the sums 
eoine to the hands of another ; unless they have 
done ioiiit acts ; but each shall be liable to the 
whole coats, littlehuliv v. Giiseoyne, i Bro. 
'■0 C 73. 

Executor kcepiug inoney of testator’s ixi his 
iiaiuls liable to interest ancl costs. Eoicl Chan- 
■cellor said, if belaid it out in the B per cpts., 
the court ‘ would affirm his act. FninlMn v. 

Frith, 3 Bro. C. 0. IBB. n . i i 

An executor retaiiiing a large part of testator s 
personal estate, during the pendency of divers 
suits touching the validity of some of his debts, 
shall be chargeable with interest for the annual 
balance in his hands. Kildare v. Jlojmn, 4 
Bro. F. C. 550. 

All executor and trustee having for several 
years retained in his hands uninvested funds 
which he ought to have invested :~Held, not 
to he chargeable with interest at o per ceiit., 
or upon the principle of annual rests, but with 
simide intei’est only at 4 per cent., there being 
no circumstances to lead to the conclusion that 


or which he ought to have received, or which it | 
is fairly to be presumed that he did receive, 
inul misconduct on the part of an executoi oi 
trustee will not, generally speaking, warrant 
anch a presumption. Ih. 

Under what circumstances an executor or 
trustee shall be chargeable with interest for the 
money in his hands. Lincoln (FarT) v. Allen, 4 
Bro. F. C. 553. 

Executors not liable to interest on balance, 
unless the purposes for which the money is 
retained appear to be answered ; but trustees 
und guardians are, without such proof. Daicson 
V. 2Iamnj, 1 Ball & B. 231. 
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Greneral principle on which the court proceeds 
in making declarations, in directing imiuiries as 
to wilful default and interest on balances in the 
hands of executors or trustees. Jones v. Morrell, 

2 Sim. (N.s.) 241. 

An administrator, wlio allowed balances ot the 
intestate s [>roperty to remain uninvested fur a 
considerable le,ngtli of time, standing at the 
banker’s to the credit of the intestate’s estate, 
was ordered to })ay interest at 4 per cent, on the 
shares of those balances which belonged to some 
infants. Grvsley v. ILeiiihcotc, B E. J. (o.s.} Ch. 

Executors having left money lying at a 
banker’s, who paid 2^ per cent, for it, ordered to 
pay interest themselves on the balances from 
time to time at the rate of 4 per cent, per annum, 
Williani^ v. Williams, 1 W. E. 237. 

A testator directed his trustees and executors 
to invest the residue of his estate on good free- 
hold security ; the trustee retained in his hands 

a balance of between BOOL and 4U0Z. for a period 
of more than two years, part of which money 
was in the hands of his bankers : Held, under 
the circumstances, that he was not responsible 
for interest daring that Hmc, although he had 
been informed of certain persons who were 
desirous of bori’owing money on freehold securit}- , 
he having employed a solicitijr to proenre a 
proper investment. M yatt v. ullis, C. 1, 
Cooper, 155, n. ; 8 Jur. 117. , . . . 

An executor held chargeable with interest 
upon certain sums which he retained, and mixed 
with liis own moneys at his banker’s, the sum 
being retainetl out of the income of the testator’s 
resicluary estate, in order to satisfy a debt yhich 
there was probable ground to believe was due to 
the testator’s estate from a person entitled to a 
share of such income, but wiiich turned out not 
to be duo to the extent supposed. MdlandY. 
Gray,2Con.C.C.2\)A . . n / 

Where executors, directed to invest, allowed 
the property to be enjoyed by the tenant for 
life in specie, and three years «after her death 
accounted for the value, and paid it into couit, 
held liable also for interest from the death of the 
tenant until the djij of payment. MacJie?izie. v. 
Taylor, 7 Beav. 4G7. 

Executor charged with interest on diVKlends 
of stock received V banker s 

with his own money for a number of ycai|, 
instead of being invested to accumulate, (rood- 
child V. Fenton, B Y. J. 481. ^ 

A testator by his will gave his residuary real 
and personal estate to trustees, upon trust for 
his wife for life, and after her decease upon trust 
for his children ; ami he directed that, after the 
death of his wife, and during the minority of any 
of his children, the trustees should apply, towards 
the maintenance of his cbildreii, a certain portion 
of the income of their then expectant sliaros, 
and accumulate the surplus inccune of each such 
share at comjiound interest. After the death or 
the widow the sole surviving ti'ustee neglected 
to accumulate the surplus income of each child s 
share, and invested large ]H>rtions of the testators 
estate in exchequer bills and other securities 
not authorised by the trusts of the will : Held, 
that the investments which bad boon made 
being improper investments, the executor was 
chargeable in the same inannei* as if he had 
retained the moneys in his own hands ; but, 
under the circumstances of the case, as it did 
not appear that he had beiietited himself by it, 
and had not employed the sums so retained in 
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trade, that he was chargeable only with interest payiaieDts which he must refund have thus been 
at 4 per cent. ; held, also, that as the trustee had erroneously made. . 

been guilty of a breach of trust in neglecting to Mere delay in taking accounts is not sufficient 
accuiiiulate the surplus income of each child’s to charge an executor with interest on the 
share, he was to be charged with annual rests; balance retained in his hands,. Bloggx. Johymn, 
held, also, notwithstanding he was chargeable as 36 L. J., Ch. 859 ; L. li. 2 Ch. 225 ; IGL. T.306 ; 
above, that he was entitled to his usual cost of 15 W. E. 626. 

suit, as between solicitor and client, out of the A bill was filed by the executor of a tenant 
estate. Knott v. Cottee, 16 Beav. 77 ; 16 Jur. 752. for life under a will against the executor of the- 
An administrator unnecessarily retained a testator for an account of income due at the 
balance of 3,7u6Z. in his hands for three years, decease of the tenant for life, and consh lerable* 
He was <*hargc(l with interest, but was allowed delay took place in taking the accounts, but 
his co.sts ot tin administration suit ; — Held, also, ultimately a large balance was fouinl to have 
tiiat the pendency of a suit for administration been due from the defeinlant at the death of 
in the Duchy Court of Lancashire during the the tenant for ■ life, and he was ordered to pay 
time was no fustification for the. non-investment, the amount so found due to the plaintiif. The 
./ic/y,vd’ T. //u//vuf7p 17 Beav. 259. delay in taking the accounts not being attri- 

An executor who had unnecessarily retained in biitable to the defendant Held, that he was 
his hands uninvested a balance of 655^:. fora year not liable to pay interest, except from the' date 
and a half, chargcrl interest thereon. Stafford of the order. Ih. 

^^ddon,2A _ .-n Administrator on Behalf of Crown,] — Where* 

W tiicrG is ft (lircctioii in ft w ill to ftconmn** * * , ,, p li, ^ 4^1 -x-p avi 

litn >1 with whifh tho executor and administration of the effects of an intestate has 

iatt a Itsidue, Mitli iinicn tlic cxccuto^^ granted to the nominee of the Crown in the 

trustee does^ not con l c will absence of anv next of kin. tlie nominee ot the- 

to pay the bare '^4 irnttm of ole Crown is liable to pay interest to the next of kin. 

in cies. If to t-hn d-ite of npon the balance in the haud-s of the nominee, 

after the tcsiators <lece; se up to the date ot J ^ 4 26<J ; 27 L. J.. Ch. 

films the answer. A/;/ev-y ^ . .////J, 3 Jur. (Js.s.) ahL ^ -y t Ti-,v a ^ aao . rw p lAi q P 

An executor chaT{re< I, on further consideration, 'g*',/ H ' I CaVtia'i'd^ L T 35- »• 
witli interest on balances rct.ainea in jiis hands ’ ’ '' ® 

for ^alious peiiods, laiyiiig fioni hiO to tt A., oii behalf of the Crown, took out adminis- 
days. ^ 

Executors. Ill passing then residual v account, , t t , ^ ^ ^ i i 

«» 3 r I ks 

p2i',o r" »» 

lo-acy dutTin excess of that properlx oharsreable. p^sury. borne yean* after, a suit was instituted 

Titi lialhlitv for the principa beina admitted P? h® ^ p “ ti f 

Held, t hat 'the e.xciutors were also charfreable obt.amed in h.s favour :-Hold, that interest was 
with interest. Shwx. Turhett, 13 lr.Ch.R.32A proceed.s of the sale of the stock 

The executors, by their answer, submitted Anf^UTAA^Aoh foTdVTurh'fi'j 

that they were not liaWe for interest, and the «. & &m. 497 ; lb L. J., Ch. bit , U Jui. 16.,. 

decree at the first hearing was silent upon, the Bividends received by Solicitor of,] — Am 
subject :—Heid, that the charge for interest afp-tiinistratrix, who had piermitted her solicitor 
could properly be made on further directions, to receive dividends of a fund set apart for an 

1 r. ,7 , infant next of kin, was ordered to account for 

^ An executor, umler a bona fide oelief that on dividends, with interest at the rate of 3?. ])er- 
the true construction of the will the}’’ wore ^^eiit. with half-year!}’ rests. Gilroy v. Steirnr- 
entitled thereto, sohi out stock, retained one- stejyJieti, 51 L. J., Ch. 834; 46 L. T. 761 ; 3il> 
third and paid two-thirds to the co-executors, R. 745. 

It having been declared in the suit that the 

next of 'kin were entitled to this fund, and Administrator pendente lite.] — An adminis- 
that the executor was bound to restore it : — trator pendente lite is not liable for interest 
Held, that he was only liable to ]my interest on upon a balance in his banker’s hands during the* 
the one-third retained by himself. Saltmarsh pendency of the suit in the Ecclesiastical Court., 
y. TUn'reit. 31 Beav. 349 ; 31 L. J., Ch. 783; 8 GalUran y. Krana, 1 Ball & B. 191. 

Jur. (X.S.) 737 ; 5 L. T. 87 : 10 W. R. 640. x n a a i 

The .ledsion'iii Saltirntya. v. (31 Beav. ^ Executor of Exeoutorp-A. b. the solo exeou- 

3W), that exocutoi'S who. acting lioiia fide, have ^tid tenant tor life, died, having lij.iUOf. 
distriinited tlio assets upon wfiat turns out to of the as.sets m her hands.^ Her executors 
be ail erroneous construction of the will, are not admitted assets:— Held, that m the absence of 
liable to be charged with interest upon tl.e ™.T f'trtlior Jiroof, they trore not li.able tor 
])riuci|‘)al sums wrongly paid, which must be udercst. iJaveyf 210 rt y. Stafford, li BivnY. SIJ. 
refunded to the estate, dissented from as depart- Executor of Receiver.] — Admission of assets 
iiigyfi'oin the principle ^established in Ati.-Gcn. answer rents by the executor of a receiver,. 
Y, Kohler (\) H. L. Cas. <>54). post, nndAtt-Gen.Y. jj^^Les him liable to interest, if made. Foder v. 
Alford (jc DeD.xM.cSc G. 843), ante. Ilulhos, lure, 2 Bro. C. C. 616. 

Potrell V. JlulliCtt, 55 L. J.. Ch. 846 ; 33 Ch. D. ’ 

552 ; 55 .L. T. 209; 34 W. R. 733 ; 35 'W. R. 194. Contract to pay.] — .B. having died indebted to 
Althoagh, as a general rule, executors are liable G. for work and labour done, his executors signed 
to i HI charged wdth interest at 4 percent, on sums the following memorandum on the back of G.’s 
improperly paid or improperly retained by them, account: “ Mr. G, having consented to wait for 
they are iiot liable for interest to the legatee (or the payment of the within account, we, as the 
his^-epresmitatives) to whom, with full know- executors of B., engage to pay Mr. G. interest 
ledge on his part and in common mistake, the for the same ai ,5^, per cent, until the same is 
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settled that the executors were persou- 

allv lialile t(.) p<ay the debt, and interest. Bradhj 
T. B Sini. 543 *, 30 H. R. 217. 

Betained under a Misapprehension of Bight.] 

Executor not charged with interest for a 

balance in his hands, retained under a fair mis- 
apprehension of his right to it. JBruero v. 
Bemherton, 12 Vos. 386. 

An executor is chai'ged with interest not by 
way of punishing misconduct, but of protecting 
the interests of the persons entitled, and must, 
therefore, pay interest for a balance retained 
Linder a fair misapprehension of his right to it. 
Meader y. IPCreudu^ 1 Moll. 1 19. 

Need not he prayed hy Bill.]— Executors 
charged with intei-est on balances, though not 
prayed by the bill Turner v. Turner, 1 Jac. & 
'Walk. 39. S. P., IMlhujaivorfh v. Shahe^haft, 
14 Beav. 492 ; 21 L. J„ Ch. 722 ; Woodheacl v. 
Marriott, C. P. Cooper, 62. 

On what Balance,]— No interest upon balances 
held to answer demands, which, though not 
actually made, might have been made at any 
time upon the exccutoi’, such balances being only 
ostensible. Although anticipated payments to 
legatees are not credited to the executor in 
taking the account of assets, tliey reduce tlie 
balance for the purpose of interest to be charged 
against him. Flanaann v. Nolan, 1 Moll 84. 

" 'Under a decree to* account, against executors, 
the master had charged them with certain funds, 
and with certain balances, from time to time, in 
their hands; but had not charged interest on 
the balances, and had given them credit for 
payments on account of interests on legacies 
bequeathed by tlieir testator. By a subsequent 
decree it was rcfei'red back to the master, to 
ascertain the balances, from time to time, in. the 
hands of the executors, and charge them with 
interest on those balances : — Held, that the 
master was not merely to charge simple interest 
*on the balances before ascertained, but was to 
take a new account of the balances, and to apply 
.such interest in disehai’ge of tlic disbursements 
made by the executors before any of such dis- 
bursements were to be deemed as paid out of 
;sum fouml due from them on the previous 
balance. Iruin v. Xnox, S Ir. Ch. B. 503. 


2. Compound Interest. 

Special Case must be made.] — Executor 
directed to lay out testator’s personalty in the 
funds ; mmecessarily selling out stock, keeping 
large balances in his hands, and resisting pay- 
ment of debts by a false pretence of outstanding 
•demands, charged with 51 per cent, interest and 
costs ; but the court refused to make rests in the 
.account. Crarhelt v. Bothmie, 1 Jac. & WMlk, 
-686; 21 R. K. 241. 

Where there is a Trust to accumulate.] — 
Executor charged wdth com])ound interest at 
.5 per cent, under a direction for half-yearly 
rests, as not having attempted to execute a trust 
to accumulate, though ho loss happened, and a 
due execution of the trusts could not have pro- 
duced so nuich: allowed subsequent costs of 
.. proceedings consequential upon those of which 
the costs were allowed him by the original decree, 
' not as to the inquiries and accounts relating to 
the breach of trust, not charged with those costs 


arising principally from a necessary investiga- 
tion* as to the rule by which ho ought to be 
charged. Itnj)hael v. Boehm, 13 Vcs. 407 ; 

8 R. E. 95. 

Executor bound by will to acciimidate, cannot 
account as if the money had been laid out in the 
funds, if it was not so laid out, or, being so, he 
had sold out at an advance. S. C., 11 Vcs. 108. 

Executor under a dii’ection to accumulate for 
an infant, having become a baiikni])t, his estate 
wms charged with interest at 5 pcj* cent., with 
rests. Born ford v. Bornford, 12 Yes. 127 ; 
8R. E. 316. “ 

In other Cases.] — Principles on which, in cases 
of breach of trust, trustees are chai’ged with 
simple and compound interest, and "with the 
profits made in the investment of trust money 
'in trade. Jo7ies v. Fox all, 15 Beav. 388; 2i 
L. J., Ch. 725. 

Generally an executor improperly retaining 
balances is charged with interest at 4 per cent.; 
but if, in addition, he commits a breach of trust, 
or changes money from a proper into an im- 
proper state of investment, he is charged 5 per 
cent. If he employ the trust money in trade, be 
will be charged either with the profits, or 5 per 
cent, compound interest. Ih. 

From 1834 to 1850 a trustee who ought to 
have withdrawn a trust fund from a trading 
f rm, of which he was a member, neglected to do 
so. He was charged with compound interest at 
5 per cent., and with costs. Ib. 

An executor and trustee having for several 
years retained in his hands uninvested funds 
which he ought to have invested : — Held, not to 
be chargeable with interest at 5 per cent., or 
upon the principle of annual rests, but with 
simple interest only at 4 per cent., there being 
no circumstances to lead to the conclusion that 
he had made any profit bv his naisconduct. 
AtL-^Ge7i.y. Alford, 4 De G. M. & G. 843 ; 1 Jur. 
(N.S.) 361 ; 3 W. E. 200. 

The principle applicable to charging executors 
aiid trustees with interest in such cases con- 
sidered. II). 

The court will only charge an executor or 
trustee with the interest which he has received, 
or which he ought to have received, or which it 
is fairlj" to be presumed that he did receive, and 
misconduct on the part of an executor or trustee 
will not, generally speaking, warrant such a pre- 
sumption. Ib. 

Rule as to charging executors and ti'uslees 
with interest on balances, and at wliat rate, and 
whether with annual rests. Knott v. Cottee, 
16 Beav. 77; 16 Jur. 752. 

An executor and trustee who was directed to 
invest in government stocks of Great Britain, 
or upon real security, and accumulate the surplus, 
after maintaining infants, invested the estate in 
the foreign funds. It was held, that the invest- 
ment was improper, and he was charged with 
4 per cent., with annuLil rests. Ib. 

Xn 1846 an executor invested part of the 
assets in exchequer bills ; they were ordered 
into court and sold in the same year at a loss. 
In 1848 it was declared by the decree, that the 
investment was improper, but at that time the 
price of exchequer bills had risen, so that there 
would have been then no loss if they had been 
retained: — Held, that the executor ought to be 
charged with the amount improperly invested, 
and credited with the produce of the exchequer 
bills in 1846. Ih. 
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Administration is taken out in 1771. Distribu- 
tion to certain extent is made, but a large sum 
Is retained on fraudulent pretences. Ko effec- 
tual stir is made against administrators till 
1792, and that is protracted in great measure 
by administrator’s fault in court below till 1810: 
— Held, that notwithstanding lapse, adminis- 
trator should be charged with full interest on 
sum remaining undlstrilmted during the whole 
period of retention, with annual rests and costs 
incurred since original decree. Stacltj^oole v. 
Staclquiolc^ 4 Dow, 209. 

AV., a solicitor, having been appointed and 
acting as an executor in the administration of 
the affairs of the estate, brought and defended 
many suits, in which he employed himself as 
the attorney. Upon a l)ill tiled ])y the residuary 
legatees against the executor, by the decree 
upon further directions, it was ordered that 
interest should be charged upon all balances in 
the hands of the executor, at the end of every 
year, and that interest should be charged against 
the residuary legatees upon all advances made to 
them ])y the executor from the time of the 
advances. Upon appeal, this order wms varied 
by declaring that the master should be directed 
in taking the accounts, to make a rest, and state 
the balance at the end of each year, and to 
charge the executor with interest on such 
balance, and to apply such interest as might 
be so found due from him in each year ; in the 
first place, towards his future payments, before 
.any application should be made of the balance 
of principal money in his hands. Carmichael v. 

4 Bligli (N.S.) 145. A^arying on this 
point, 8. 6b 3 Moll. 79. See S. 2 Dow & 
CD 51. 

AAdien the executor has unduly held the assets 
in his hands, the court will give a direction to 
take the account ■with rests, and charge him 
with compound interest, although there he no 
accumulation clause in the will. S, 3 AIoll. 79, 

An administrator, -^yho had without reason 
.■sold out stock specifically beciueathed to an 
infant, and retained the produce after an order 
for payment, charged with compound interest. 
Walroitd v. Walroiid^ 29 Beav. 586. 

A defendant having stated in his answer, that 
by carrying on business on a farm, and with 
;stock belonging to the assets of an intestate, he 
bad made no profit ; but that, as he had not 
bept any accounts, and had blended the trans- 
.actions of the farm with his other concerns, he 
could not set forth the amount of the profits ; it ' 
■was ordered, that in taking the accounts against ' 
bim, annual rests should be made, and iiiterest 
calculated at 5 per cent, upon those annual 
rests. Wallier v. Woodward, 1 Euss. 107 ; 25 
;K. E. 9. 

Form of Decree.] — By the decree, it "was 
directed that the master should ascertain what 
balances the defendant had in his hands un- , 
applied at the end of twelve months from the ' 
testator’s death, and also what balances at the 
end of each year since that time; and it ■was 
ordered that the master should compute interest 
.at the rate of 5Z. per cent, per annum on the 
balances in the defendant’s hands at the end of 
each year; and the master, in taking the 
accounts, to make annual rests ; and it 
was ordered that the defendant ])e charged with 
interest after the rate and in manner aforesaid 
upon such biilanccs : — Held, that the master was 
wrong in not charging the defendant with com- 


1374 

pound interest. Heiglvimton v. Grant, 10 L. X, 

Ch. 12 ; 4 Jut. 1051 

I 3. Bate. 

Penal Bate — Special Case must be shewn.] — 

' Executor charged for withbokling money and 
not putting in his examination, with interest ; 
but not beyond 4 per cent., except in a special 
case. Moclie v. Mart, 11 A^es, 58. S. P., Wood- 
head V. Marrwtt, C. P. Cooper, 62. 

Discretion of Court,] — xis to discretion of 

the court as to the rate of interest to be charged 
upon balances in the hands of executors, adminis- 
trators, &;c. Cafe v. Oujh'e, 3 Ir. Eq. E. 469. 

The rate of interest upon balances retained by 
an executor is in the discretion of the court, 
governed by the fact of his having used the fund 
or otherwise. Flam g an v. Wolan, 1 Moll. 84. 

Where his Conduct causes Loss to the 

Estate. ]—AADere an executor appears to have 
made 5 per cent, of the assets in his hands, or 
where he has by the nonapplicatioii of assets 
done damage to the estate to the amount of 5 per 
cent., in either case he shall be charged with 
interest at that rate. Hall v. Ilallet, 1 Cox, 134 ; 
1 E. R. 3. 

Executor and trustee having been guilty of a 
breach of trust, by selling out stock and dealing 
improperly ■with the money, the cestuis que 
trustent have an option to have the stock .re- 
placed, or the money produced by the sales, with 
interest of 5 per cent, or more, if more has been 
made by it, and the costs occasioned by his mis- 
conduct. Pococh V. ReddbigUm, 5 Ves, 794. 

Where Estate is retained.] — At death 

of testatrix, her executor, a banker, has funds 
belonging to her in his hands, it does not appear 
upon -what terms. The executor dies three 
months after his testatrix ; there -was no evi- 
dence that he had committed any breach of 
trust, or made any use or profit of the money in 
his business : — Held, that his estate could only be 
charged 4 per cent, on the money. Penny v, 
Avison, 3 Jur. (N.s,) 62. 

An executor keeping the fund, and using it for 
his O’ivn benefit, contrary to his trust, decreed to 
account, with interest at 5 per cent, and costs. 
Piety V. Stace, 4 Ves. 620. 

Executor in trust for infants unnecessarily 
calling in the property out upon good security, 
at 5 per cent., except a small part, keeping large 
balances in his hands, and using it as his owm, 
charged with interest at 5 per cent, and costs. 
Mosley v. Ward, 11 A’^es. 581 ; 8 E. E. 249. 

AATiere the master by his report finds a fact 
involving, according to the practice of the court, 
a particular consequence, the court will act upon 
the fact so found, and it is not a .ground of excep- 
tion, that such consequence is not stated in the 
report. The master found that t^wo executors 
had, by signing joint cheques, enabled each other 
to receive sums belonging to the estate of their 
testatrix, when they wmre both largely imiebted 
to that estate, and that the sums so .received by 
them were debts provable under their respective 
commissions, both executors having become bank- 
rupt : — Held, that interest at 5 per cent., as the 
consequence of the devastavit, was to be added 
to the principal sums found to be provable 
against the bankrupt estates of the executors, 
Beeh v. Motley, 2 Myl. & K. 312 ; 4 L. J., Oh. 63, 




It is not according to the orclmary course oi 
r,rii<‘tice of the conrt to direct the mastei, m 
khin<^ the accounts against an esecutoi, to 
iulorest ^ipon au 

It is the dll tv of an executor to distiibutc tne 
^ Jis it imaiiont o£ legacies ^vbcu the time for 
(listi'ilmtioii has arrived ; and if, having 
fiii Is in his hands, and there being no excuse foi 
re ' n ih the money, the oxocntor, instead of 
naviiU the legacies and dividing^ the rosidiie 
aiiioiigst the rcsiilitary legatees, retain the money 
in life o^vn hands, he is guilty of a breach of 
i nist and will bo charged 5 per cent, iiitatst on 
theniotiev so retained: and if he payslhe money 
liu, life banker-s and mixes it with his own 
monev he will be considci'ed to h.ave had the 
same benelit in respect of it as if he had embarked 
it in trade, and will be charged with annual rests 
on the balance in liis hands, and the burthen lies 
on tlie executor to shew that he has derived no 
benefit fiom the balance thus m his ® 

liands. Wtllhtms v. Powell, lo Beav. 4bl , Ih 

'^"Executor directed to lay out testator s pd’- 
Qounltv in the funds, &c. unnecessarily seUiiig 


rrstU: kel^^TlSyriWanco^ in his hands, 
uuil resisting payiiieut oi; debts by u i ulse pi etc luu 
of outstanding demands, charged 
interest and costs; but 
make rests mi-*-* 

1 Jac. lie Walk. 58( 

Where trustees 
of a testator’s de 
persoual estate at 1 


the account. (Jvaoln^U v. c 

;<>; 21 ILK. 241. T 

; and executors, after payment i 
i])ts, ke])t the ];)alance of the i 
their bankers, the court charged ’« 
them witii interest on the balance sit u per cent. 1 
from the date of the payment of the debts, but i 
allovxid them their costs, Jo‘)m, In re, Jones v. 
keork, 49 L. T. 91. 

Estate employed in Private Trade.]— A 

trustee, in a will which diinctecl money to be lent, 

at such rate of interest as they should think 
reasonable, by consent of his co-triistec, keei.)S it 
at 4 ])er cent. ; ordered to pay 5, and the execu- 
tors to iiay the costs of taking the accounts as to 
that interest. Forhes v. Foss, 2 Bro. G. G. 4d0 , 

^ Iiiterest ’to be computed at 5 per cent, when 
the proi)crty has ton employed iii tmde 
Jlmlheote v. llilme, 1 Jac. A\alk. 12.^, 20 

fn executor, being a trailer, who, after paying 
pecuniary legacies in due tinie, retains for many 
Uais bidances belonging to the residue and mixes 
them with his own moneys, will be charged with 

interest at 5/. per cent., though it could not he 

ascertained, without a decree of the couil, ^^ho 
1 U/. lull entitled to the fund. Sutton v. 


For Acts Defaults of Agents. 

merally.l— Executor is liable for the default 
lerk or auent employed in the administration 
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-Liahilities, 


of assets ; but if testator recommend a particular 
person to be employed, then cxecaitmus uotliaUc 
merely for his defaidt unless theivvlias alhii botn 
laches on bis part in not malcing him account. 
imec y. SBCj/(l 2 Moll. 1S(). , 

Executors depositing moneys belonging to the 
estate with the same persons_^_as tlie testator 
intrnstethvith the moiievs in hislilei ime. ait hoiign 
thev are not banki.a’s, are not liable for a loss sus- 
tainetlby theirbaiikruptcy. J)orrIiesteey. IJiug- 
/acw/jTand. 279 ; 31 K. IL 97. 


Loss by Agent’s Insolvency— Onus of Proof,] 

common order haying beeii made ii't' the 

administration of a testator’s estate, the dist rict 
registrar by his certiticate found the ('uitstandmg- 
personal estate to consist in part of book debts, 
amounting noiiiinaliy to 291L ; as to 113L. part 
of which he certiiicd that it represented a portion 
of book debts which the executors had employed 
H. to collect, and for wdiicli H . had not accounted, 
and had claimed to deduct enZ. for remuneration, 
but that 27)/. %vas enough. The certiticate went 
on to say, that II. had gone into liquidation and 
thad no part of the 1 13/. was likely to be reein ei ed* 
No application ^yas made to vary this certilicate. 
It appeared that H. had collected m all H>b/,, 
had paiil to the executors in Apnl, May and June,. 
1H80, sums amount ingin all to 55/., and had gone- 
on collecting without making any further pay- 
ment to the" executors till July, K88I, wheti a 
receiver was appointed in the action, but it did. 
not apiioar when he became insolvent, nor at 
what times the moneys received came to hi& 
hands. The action, having come on for lurther 
consideration : — Held, that where an executor oi 
trustee employs an agent to collect money uiiuei 
circumstances which make such employment 
proper, and the money collected is lost by the* 
mmnt’s insolvency, the burden of proof is not om 
the executor to shew that the loss uas not 
attributable to his own default, but on the: 
persons seeking to charge him to prove that it, 
was Frier, In re. Briery, Erison, 2b Gh. D,. 
238; 33 W. K. 2U-0. A. 


Wliat Agent— To get in Debts.]— A testator 
directs that liis business shall be earned on by 
E The executors permit E. to get in the out- 
standing ilcbts. There being no such direction, 
in the will, the executors are liable. Fistor v. 
Dunbar, 1 Anstr. 107, 18G ; 3 E. K. piA . 

Executors held, under tlie circumslances, 
iustified in a]>poiii.tiiig an agent to get in the- 
testator’s debts, and in allowing him a salary tor 
his trouble. Ilopkinson v. Boe, 1 Beav. ISO. 

Executors euqiloyed an auctioneer, vliO' 
received the de[)Osit. After some necessary 
delay the purchases were completed on the 
17tir December, 1881. The auctioneer tailed to- 
pay over the deposit. The executors, acting 
under leeal advice, took no legal proceeding, 
against him till the 14ih IMarch 1832, and t ie 
money was lost. The auctioneer was not a,t the 
compietion of tlie sale, or afterwards, m eneuni- 
staiices to pay the balance: — Held, iiudei the 
circumstances, that the executors were not 
personally liable. EdniotuU v. Beake, i beav. 
bo; 13L, J., Ch. 13. 

Auctioneer — Insolvency.] — An auc-- 

tionecr, in good credit and extensive business, 
was enniloycd bv executors to sell the tostatoi s 
leasehold estates. Owing to object ions raised by 
the purchaser’s solicitors, tlie purchases Mcro no" 
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completed imtil six months afterwards. On the ! 
day oil which tiie ])urchases wei’e completed, the | 
auctioneer failed to attend or to account for the ! 
deposit moneys in his hands, but shortly after- | 
wards admitted to the executors his inability to ; 
pay tlic anuniDt due from him in respect of such 
deposits, and promised to ])ay the same shortly, ' 
out of moneys coming' to him in res[)ect of a sale 
of large lu'operty wiiich he was about to effect. ' 
The executors, by the advice of their solicitors. ; 
di<l not issue legal process against the auctioneer | 
until two mouths after the time a}jpointed for , 
the cora[detion of the pui'chases. when it was ; 
found that the defendant, being in insolvent i 
circumstances, had altsconded: — Held, that the ' 
execntoi's were not liable to make good the 
loss su'^rained bv the auctioneer's insolvency. ' 
£(Imo}uh V. Peuie, 7 Beav. 281) : 18 L. J., Ch. 18. | 

Bankers — Failure.] — Executor directed, ' 

with all ct>nveiuent speed, to pay debts and lay | 
out the residue in mortgages : — Held, not answer- ; 
able for a loss liy the insolvency of the testator's , 
banker, after selling negotiable securities depo- ' 
sited with him by the tostator. IloictU v. Hotccll, j 
.S.'.’Ves. 565,. , ■ ■ j 

Executoi' placing testator’s money, which he ' 
ought to have invested iti stock, in batdvcr's 
hands, mixedly with his own, is lialde to loss by 
failure of bankers. Flcfrl/ery. Wull-tr, 8 Madd. 
78 ; IS R. R. 

Executors depositing moneys belonging to tlie 
estate with the same persons as the testator 
entrustetl with his moneys in his lifetime, 
although they are not bankers. ai'C not lialde for 
a loss sustained by their bankruptcy. Poreh^sfer 
T. Fffimjhdn, Tarnl. 271) : 81 R. R. 1)7. 

A testator dii-ected his executors to invest 
money within six montlis after his decease. This 
was not done foi* many years. In the meantime, 
part of the money was lost by the bankrujitey of 
a banker, in whoso hands it was lodged. Tlie 
surviving executor directed the money to be 
proper!}" laid out, but it was not done ; and, the 
banker "having failed, the court ordered him to 
pay intcT'est upon the balances from time to time 
in the hands of himself and his co-executors, and 
to repay the monev lost by the bankruptcy. 
Xewnm\\ Penh 9 K J. (O.S,) Ch. 278. 

Trustees and executors who, for u[)wards of a 
year after their testator’s death, allowed a con- 
siderable portion of the assets to lie unproductive 
in the hands of a banker who failed, were, under 
the circumstances, charged with the loss. Jfoyle 

Moyle, 2 Russ. A M. 7i0. 

A testator resident in India directed his trustees 
and executors to invest his residue in govern- 
ment or other good securities, and then declared 
trusts of it for the benelit of his children and 
other persons, all of whom were resident either 
in EuglaiHl or Ireland, and were mentioned so to 
be in the will. The residue was allowe<.l to 
remain in the hands of the testator’s bankers and 
agents in Hidia, who ultimately failed : — Held, 
that the acting executor and trustee was 
res[)onsiI>le for the loss thereby occasioned to the 
estate. Lowry v. Fulton, 9 jSim. 115 ; S L. J.. 
Ch. 814 ; 8 Jiir. 454. 

An executrix allowed 190L (part of the estate) 
to remain at a banker’s in her name, as executrix. 
A lo.ss occurred, by liis bankruptcy, a year after 
the testators death : — Held, that she was not 
personally liable for the loss. Swlnfen y, Siouifen^ 
29Beay.2n. 

A testatrix gave some legacies absolutely, 


others to tenants for life with remainders over, 
and directed the settled legacies to be invested in 
the funds or on mortgage. The assets were 
suflicient to pay all legacies and to leave a trifling 
residue. The " executors pakl all the legacies 
which w'ere given absolutely, and left the remain- 
ing cash in hand, amounting to 500^., at a bank, 
until the money due on some mortgages which 
were about to be paid off came in, intending 
I them to invest the whole on a mortgage wldch 
they were negotiating. Fourteen months after 
I the"death of the testatrix, the bank, which up to 
I that time had been in high repute, stopped poy- 
i ment, half of the 500L was lost, and the estate 
! was rendered insufficient for payment of the 
(legacies in full : — Held, that the executors were 
; not responsible for the loss, and that as the assets 
I had lieen originally sufficient to pay all the 
I legacies in full, the legatees who had been paid 
' were not liable to contribute to the loss, which 
' must fall wholly on the niisatistied legatees. 
Fe/nciek v. Clarke, 4 l)e tl. F. A J. 240 ; 0 L. T. 
898 ; 10 W. R. 6813. 

xV. at the time of his death had about 8,000/. 

I in the hands of his bankers, and his executors paid 
j some money which they rcceiv'ed on account of 
I the estate to their account at the same bank, and 
j drew out such sums as they required. About 
' nine months after xV.’s death the baidcers became 
j banlcrupt, having at that time a balance of 
! about 2,000/. belonging to the estate in their 
i hands, of whicli 1,000/." was ultimately lost by 
I the bankruptcy. The Master, on a reference 
! thereupon, found “that there was not any pur- 
poses of their trust which rendered it necessary 
for the executors to retain the balance, oi* any 
part of it with the bankei’s but the court held 
j that they were not answerable for the loss. Jok n- 
.son V. JSwwton, 11 Hare 160 ; 22 L. J., Ch. 1089 ; 

1 17 Jnr. 825. 

i A <leerce in an admin i.strat ion suit directed a 
j contract for the sale of a particular house to be 
i comydeted, but contained no directions as to the 
; investment or otherwise of the purchase-money, 
Tlie administratrix, with the knowledge of the 
solicitor of the testator, and of other persons 
intereste<l under his will, paid the purchase- 
j money for the house, and other moneys, into a 
! private bank. The bank failed and the moneys 
were lost : — Held, that the administratrix was 
not liable for the moneys so lost. WilJas y. 
Groom, 8 Drew. 584 ; 25 "L. J., Ch. 724 ; 2 Jiir. 
(N.S.) 681 ; 4 W. R, 097. 

Executors of a testator, who died in 1 862, liad, 
in March 1865, a balance of nearly 8.0«.)U/. at 
I their baidvcrs, who had been the bankers of the 
i testator for twenty years. The estate realised 
i more than 39,000/., and considerable sums were 
I from time to time required to be paid into and 
! out of the account, and the balance was larger 
j than it would otherwise have been in expectation 
j of a nio]*tgage having to be paid oh:. A loss 
; having resulted from the failure of tlie bank : — 

I Held, that the executors were not justified in 
! keeping a balance of more than 1,000/. and the 
I loss upon the excess above that sum must bo 
1 borne by them. Astlmry v. BeaCley.^ 17 W. R. 
638 . 

i An administrator who had deposited trust 
I moneys in a private bank on a separate account 
j current, using ordinary prudence, was held not to 
j be liable for the loss of the moneys through the 
I failure of the bank, although the moneys had 
I been suffered to remain so deposited for three and 
I a half years after the death of the intestate, and 
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ir and a half after the adrainis- 
mbers iuthe smt, ins 
balance against hini 
% V. L. J.? 


If a legacy is given to a man who is appointea 
exci.utovt he mSst l.vove the will in onler to 
entitle himself to the legacy, though not mmlo •'i 
couditiou hy the will ; bxit he may prove at any 
time. Bced v. Bevaynn: 2 2b;) , 3 Bio, 

C. C. 95 : 2 R. R. 48. 

Deferred Legacy. ]^Tlie circumstance of pay- 
ment being deferred rebuts the presumption IRat r 
legacy is given to the legatee ni the, cliiiracter Oj 
executor. Bpen‘ In re, Ri K J., <R. ^ 

Ch. D. 341 ; 30 L. T- hOi) ; 2 d R. (>2. 

Slaney v. Wntney, 35 L, J., Ch. ibB ; L. R. Lq 
418 ; 14 L. T. 057 : 14 W. R. 818. 

Inequality in Gifts.]— A testator, after givin: 

friend and partner I., a],)point 


trator had carried 
accoiinrs siiowiug 
selL JInrron, In 
(Jli. 537. 

SolieitOT.]-An administratrix, who had 

wrmittodher solicitor to receive dividends of a 
fimd set apart for an infant next of k ni was 

™i1hUo iccountfor thcdividei^s^w^^^^^^^^^ 

at the rate of B/. per cent 

frdroij V. Stephen.^, ol L. J., Ch. bb-i , -tn u. 

testator died in August 1861, and his 
executors reuiittod to their solicitor 802. to 
obtain probate, and 2.o2. to pay 
iolioitor became bankrupt in liovembei 1861, 
and the motiev was lost. The court allowed the 
c.xecutoi-s the" 802. but not the 2i>2., the lattei 
fulvauoe being premature, the le^cies not having 
been paid in 1868. CM.h-. v. H'rcr2« »d, i2 Beat . 
61)0. 

Misappropriation by Solicitor.]— One of I { 

three executors having employed in proving the 
will the solicitor who was employed by the ; 
testatrix in making it, also employed the same 
Bolicitor to negotiate for the compromise o± a 
debt duo from the estate. The executor and the 
creditor wore both living in Ijuidou. _ In June 
1872 the solicitor wrote to the oxocutor. intorming 
him that a compromise had been effected ot this 
particular debt for 2602., and of another debt tor 
502.. and asking for a cheque. ^ 
the' 4th July sent a cheque for .1102. to the 
solicitor, who paid it in toliis onm ucoount 1 he 
comru'omiso, in fact, had not been etteotet , . 
the money was misappropriated; but tne 
executor, having taken no step in the meantime, 
did not find out the loss until December lb,.. . 
—Held, that the 3102. ought to be allowed to 
the executor. Jiird, 

Matii v. L. B. 16 Eq. 203 ; 28 L. 1. bob . 

A (inc"c)f”tAvo trustees and executors of a will, 


persons whom he named lu ul^b u ixi 
,a leasehold house ; to B., the "tlmr, a lef^my of 
100/. : describing; cither ot them in eithei _f7,ut . 
“one of my trustees and executors hci’cmattcr 
named.” B. died without having proved tlie 
will, but without having renounced or (hsciaimed ; 

Held, that the inequality of the subject-matter 

of the two bequests rebutted the presumption 
of the legacy being conditional on the execAitoi 
proving the will ; and that B.’s representatives 
were entitled to the legacy. Jcicis v. Lawrence, 


lY. EIGHTS PECULIAR TO EXECUTORS. 
a. Legacy to. 

ISL General.] — Presumption that a legacy to a 
viersoii appointed executor is given to him in that 
character, though not apparently connected, 
unless there arc circumstances showing that xt is 
intended for him personally. Stachpoole v. 
Mowell, 13 Yes. 417 ; 9 R. R. 200. 
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newly-appointed trustees and executors in similar 
lan,£i’uag’e. iiw/v/m- v, 1 Coll. C. C, 

m>7 ; 8 Jiir. fJBO! 

Upon tlie construction of n will : — Held, that 
a legacy was given to an executor not in his 
character of executor, and that he did not lose 
the legacy by not proving and not acting under 
the will, Cinnpfoti v. Blojuim. 2 Coll. C. 0. 201 ; 
14 L. J., Oh. 3S0 ; 9 Jiir. 98;"), 

Testator named two }iersons as executors, with 
legacy of oO/. each, conditioned on their taking 
upoti themselves the trusts; and then says, “I 
give to my cousin, T. K., ;50Z., whom X appoint 
joint exeeutor' ; and also to T. K.'s sisters oOh 
each : — Held, legacy to T. K. was not annexed 
to and <le}'K'nnliiig upon his taking the otliec. 
lJli‘ T. 'Reid, 3 Sim. ;S: S. 237. 

A Testator, by a codicil, gave to M. 200^., and 
named liiiii joint executor with the executors in 
rlic will ; and in case the testat(.>r's son should 
<lic lunatic, then he gave 200/. to the said M. : — 
Held, that the latter gift was not annexed to the 
‘ulih‘e. and that iH. took, though he did not prove 
the will. Wilders v. IJaeieH. 1 Sin. ^ G-. 477) ; 22 
L. J., Ch. 49.5; 1 W. R. 27)3! 

A legacy was given to a party who was 
a])pointed an executor as follows : I give to my 
friend, J. S., bankers clerk, ami one of the 
executors of this my will, 50/.” J. S. renomiced 
probate: — Held, that the legacy was not con- 
•ditional on the acce]>tance of the executorship. 
Deiidij, hi n\ 3 I)e Cx. F. k J. 350 ; 31 L, J., Oh. 
184 ; 5 L. T. 514 : 10 W. R. 115. 

A Testator a})pointed his friend A. an executor 
of his will, and gave him 1.000/. as a remem- 
brance : — Held, that the legacy was not cori- 
<litionai on acceptance of the office of executor. 
Buhh V. Yideerton, L. R. 13 Eq. 131 ; 20 W. R. 104. 

A testator appointee.! A. and B. his executors, 
and ill a subsequent part of his will, with 
another legacy, gave to each of them 100/., and 
.also, in certain events, a share of his residuary 
Tistate, an<l appointed B., on a certain contingency 
hajipening, guardian of his daughter. B. re- 
nounced ju’obate, but was willing to act as 
guardian, if the contingency happened : — Held, 
that the legacy was not annexed to the office of 
•executor, and that B, was entitled to the legacy. 
Brand v. Chaddoch, 24 L. T. 347 ; 19 W. Rr37S. 

A testator, having bequeathed 2.000/. to G., 
.and a|)poiiiTed him executor and trustee, made 
a codicil whereby he revoked his appointment 
as executor and trustee, and nominated T. in 
his stead, and directed that the will, and a 
codicil previously executed, should lie received 
and construed as if the name of T. had been 
inserted in the jilace and stead of G.” : — Held, 
that tlie legacies were not revoked, it appearing 
on the construction of the will and codicil that 
they were not gifts to G. virtute officii. Bun- 
hury, In re, Ir. R. 10 E([. 408. 

■ Eight of Substituted Executor.] — A tes- 

tator, appointed A. B. and C. I), trustees and 
■executors of his will By a codicil he bequeathed 
to each of the trustees named in his will the sum 
of 5,000/. on condition tliat he accepted the 
trusts thereof, Bj a subsequent codicil he 
revoked all that part of his will which related to 
C. I)., and requested F., ”to undertake and 
fulfil the same purposes and intentions, and on 
the same conditions, for the effecting of which 
. he had a]>poiuted the said G. .U.” By a subse- 
quent codicil he revoked the appointment of 
A. B. and C. D. as trustees and executors, and 


all legacies to them, and he nominated E. F. 
executor and trustee, thereof : — Held, that E. F. 
was entitled to the legacy of 5,000/. Bad burn 
y. Jertis. 3 Beay. 450. 

Upon the construction of a will and codicil : 
— Held, that a substituted executor was not 
entitled to a legacy of 1 00/. given by the will to 
the original executor for his trouiffe in the 
execution of it. Finch v. Seeker, 1 l)e G. k- Bm. 
34 ; 11 Jiir. 34. 

A testatrix, by her will, gave to A., B., and C, 
distinct legacies, and appointed A. and B. execu- 
tors, and gave “ to her executors A. and B.” her 
residuary estate. By a codicil she appointed C. 
executor and trustee of her will, “as if his 
name had been inserted therein as a trustee and 
executor,” and gave C. a legacy for his trouble, 
“ in addition to the benefit he derived under her 
will,” and she declared that her trust estate 
should vest in A., and B. and C., and confirmed 
her will in all other respects. C. claimed one- 
third of the residue, but the court held that it 
was divisible between A. and B. IBUemdon v. 
Grore, 21 Beav. 518. 

Gift void for Uncertainty.] — A request 

by a testator that a haTidsomo gratuity should he 
given to each of his executors is void for uncer- 
tainty. Jubher v. Jabber, 9 Sim. 503. 

What necessary to entitle—Proving Will.] — 
If a legacy is given to a man, who is appointed 
executor, he must prove the will in order to 
entitle himself to the legacy, though not made a 
condition by the will ; but he may prove at any 
time. Bredv.JDei'Lujnefi, 2 Cox, 285 ; 3 Bro. C. V. 
95;2R. R. 48. 

One of two executors, to whom a legacy was 
bequeathed, renounced in 1853, but afterwards, 
in 1859, he retracted and proved the will. An 
administration suit was subsequently instituted 
against him as an executor, and it. apjicaring 
that the estate had not been administered when 
the executor proved: — Held, entitled to his 
legacy, but with interest only from the time of 
proving. Ani/er/uaun v. Fcrd, 29 Beav. 349 ; 7 
Jur. (isf.s.) 658 ; 4 L. T. 230 ; 9 W. R. 512. 

An executor who proves the will, but not with 
an intention of really acting in the executiou of 
it, is not entitled to his legacy. Harford v. 
Browning, I 'd02. 

Proof prevented by Age or Sickness.]— 

An aged executor, who was incapable by bodily 
and mental infirmity of proving the will: — 
Hekl, not entitled to a legacy given by the tes- 
tator’s will to him as execiitor. Hanhuru v. 
Sjumier, 5 Beav. G30 ; 12 L. J., Ch. 434. 

A legacy to an executor for his trouble. He 
was prevented by illness from proving the will, 
and died wdthout having done so : — Held, that 
the legacy failed. Jlaickhu, In re, 33 Beav. 
570 ; 34 L. J.. Ch. 80 ; 10 Jur. (N.s.) 022 ; 10 
L. T. 557 ; 12 W. R. 945. 

Acting without Proving. ]— An executor, 

to whom a legacy was left for his trouble, being 
in xiustralia at the death of the testator, sent 
home a power of attorne^q under which another 
person, administered the estate, and under wffi.ich 
the rents of the real estate were received. The 
executor died without proving the will : — Held, 
that the executor had sufficiently shown his 
intention to act under the trusts of the will to 
entitle his representatives to the legacy. Lewh 

44 — 2 
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V. L. J.. Cb. 510 ; L. K, 8 Eq. 

^0 L T. lit '5 ; IT W. LI. 841. 

An osccutor. who died hoiovc probate, 
held entitled t'' tt given for liis can 
loss of time in the exeeut.nn of the 
will, by having CDncunetl ^ 
tors in directions foi' tlie fin 
some small sums on that 
wbetlier an executor was eii 
that characten wlio died at 
mauifosthig any intention t( 
without knowing it. 

212: 4R. 11. 

Trustee dying niuetcen 

tpstatrix. , ■ .. 

a ie^mcY "iveti as a token of regard, and a i ecom- 
pensc fm- his trouble ; no refusal ^ov t^oct to 
Lt where necessary W^mig. '• 

right to receive. I*. 

Befusal to Act.]-Legaey to tnati as 

execuror is forfeited Ijy his refusal to act AiM 
3 Ves. l-tH ; 3 K. It. T'J. P-. i 
V. FairlU-, 3 Mor. 2+, 31 ; 1 ‘ h. n- "• 

For whose benefit the Gift Lapses.] Dev-ist 
to executors, as an oneouTOgenieiit to accept tlu 
trust, of iOUi. .a-piecc, and 12f. for mourning, aiu 

a ring and a-pioce per a— or ^ “in executor or resi.iuary 

trouble; one same light as to personalty, 

mourning and ring, but not the lOOZ. It^acy, and 
the lOZ. a year, which, in such J-ase, shall not ^,0 i 
to the acting executors, but «nik unto the cstat 
Ilmnhernton y. ITumhen^ton, 1 1 . . dd;5. 

A bequest ‘‘to my two executors, whom 
ai'ipoiut to this ])urposc (i.e., the pertornvance 
tmsts of the will, in trust to see the 
filledk 1 bequeath ten guineas, together witn < 
the rest and residue of my estate^ whether re 
or personal, wherever deposited, after my iiinei 
expenses, &c., are paid by them, my executors 
—Held, that legacies lapsed fall into the gene] 
residue, am I that one executor having died in t 
lifetime of the testator, the nthei-execut 
though he died shortly after the testator, a 
had done no act manifesting an intention 
takeiu)OTi himself the excution of the will,^ v 

entitled to the whole of such general .resid 
PavmniH v. Saffenj, i) Price u/8 ; 23 Ik R. 

A testator gave certain property, the pi odi 
of a mixed fund, in certain events, to A. U 
and D. (whom he appointed his executors), to 
divided betwixt them in equal If 
to their heirs for ever, and in addition to th 
four he appointed two others his executors, J 
declared that, if any of those parties tetif cd 
act as executor, he annulled the bequest to h 
1) declined to prove : — Held, that ^ his sh 
lapsed for the benelit of the next of km, ami 
not belong to A., B., and C. liarlwr -w 
Z Myl. ck 0. (588 ; 8 L. J., Ch, 36 ; 2 Jur. 102. 

Abatement.]— When a legacy is given to 
executor generally, or for his care and pain 
makes no difierence ; for if there be a dehcie 
of assets, he must abate in proportion with o 
legatees. Anon^ 2 Atk. ITl. b. P.. ^ 

' ;■ Stmey, 2 Yem. 434. bee also 

Molvm, 2 P. W, 25 ; Jleron v. Heron, 2 Atk. 

, ‘ , A bequest of an annuity to an executor, 

• his trouble in the conduct and managemeu 


977 ; the testator’s a'lfairs, has no priority 

legacies, in case of a deliciencjq and it mu^i 
was Dunean v. WafU, 16 Bcav. 2(.)4. b. L Ih 
I and Echett, 4 Jur. 805. 

Imu- Ee tainer. ] — - On m ot ioi i by pla i n t ills (re; 

win- legatees), that the executor wlio was one 
QuWe, pecuniary legatees under the fill, shou 
o-aev in into court the amount lulmitted bf . 
without —Held, that the exccutoi; w‘as not ent 
imst, or retain the amount of his legney heb 
I 4 Yes accounts had been taken. Jlanhru ^ . Jj 
’ ‘ 1 16 L. J., Ch. 179. 


1j. Right to Resioue. 

,re 11 Geo. 4 & 1 Will. 4, c. 40-Iii 

all— At law the appointment of executor 
:ift of everything undisposed of hy wnlL 
V. ICnuj, 7 Yes. 225. 

inge, M. R., held, that executor, as such, 
alfsuch as is nor <lisposed of. whether by 
or otherwise, unless a contrary intent is 
y shown, callin- him a, legal re^idu^n.^ 
ie” ]]7/,va/^ V. iwZ, 2 Yes. Sen. 166. 
uduc, if nothing given to them, and no» 
tn tlH' (‘ontrarv, belongs to executors. 


■lent to exclude tlie executor, as sncdi 
•ticiallv, that the testator professes to. 
le whole of his property, although by 
:*tion of his will he has not in tact 
ndhum V. CarhdOiu 2 Oux, 399. 
editors are made trustees, they^ can 
LP'^ for their own benefit unless it be 
■ gismn to them : nor, as they have no 
din they alter the interest of the 
rust. Mead v. Snrll. 2 xVtk. 643. 
o an executor, w'ho is also a trustee, 
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Tiist. P,ui,-hhie^-.PmM,\ Ath.m. — legacy for Care and Trouble ] - An 

executor cannot take tlie residue or a testator s 

legacy to the Hext of Kin.1— A legacy property for his o\yii benefit, where the will oon- 

■0 the next <4 kin does not exclude him froiu tains a specific tequest to him tor his care and 
mkiim the residue. Att..(r<'n. Parlhi, KmU. tro"^''- \ ‘ » 

liiA ^'is. p., _Xorth iUniy V. 2 Yc^. Sen. ^ ‘'fS i '■> ^•’ 

: AW<’// V. Ifoiir^. 10 A'es. 71; Cr?-lJfit!in v. 12ti> m Dcwi’6, Yi . iA. 

12 Acs. SIO ; Aitdreivx. Clarh, 2 Acs. legacy to one or more of Several Exe- 

'en. li)2. outers.] — ^AVhere a legacy is left to one of two 

Legacy to Heir-at-Law.]~One devises executors, neither of them is thereby excliuled 

lands TO !ii.tcxicutov.s (who are not relations) to from the suiiilus of the personal estate unebs- 
^oU fin- tlie best price, krid to pav his debts, lega- Pf ed ot. And though thwo hcive been a variety 
•ies. .and funeral, so far as thi ,4me will extend, f opinions and some clifEerent deterimnations 
nid gives leeacios routs heirs-at-law. and lUOf. to touching the residue of pei-sonri estates not 
the chil.lrcn of one of his executors, but nothing expressly bequeathed by will yet d has- iiCTei 
to his excctitor.s; in .siicdi case the executors shall carried so tar a.s to exclude two e-^;ecutors 

be but trustees for tiic heirs-at-law after debts “f given only to one of them 

paiil ^t.u-he,i V. BrooU. 1 X>. AY. A'M. decree affirmed v. 4 Bro P. 0 7. 

^ S. p., Cloyna (Ihshoj)) v. loimr/, 2 A'cs. ben, 91. 

Gift to Wife of Executor.]— Under the Executors eutitlcl to the residue undisposed 

law, prior to the 1 Will. 4, c. 4ii. the gift of a ?f 5 no intoreuce .aganist their legal right by any 
legaevtothe wifeof the executor did not prevent '"‘fof’ “°der the will, one only having a lepey; 
his taking the uiulisposeil of residue beiietieially. 

i-V'«cr vrB,nu/«et, 21 Beav. 33. S. !>., Tr77.vu« v. imposed upon them, distinct from their appoint- 
In/t 2 Yes bei) 16(5 executors, no clear intention to make 

’ “ ‘ * ' them trustees of the residue, which requii'es a 

Gift to Daughter of Executor.] — Legacy strong and violent, though not irresistihle, pre- 

to the daughter, 6zq„ of an executor is not to he sumption. Pmtt v. Sladdcn^ 14 \es. 1954. 
deemed alegacv to him, so as to pi'event his Legacies of a diamond ring to one, and of 200L 
taking the "suipliis, merely for that reason, each to some of the others for mourning rings, 
I'loyue {JJhhojf) V. Yoh/i(/, 2 Yes. ben. 91. as a token of affection, ckc., would not make the 

executors trustees. ^SWdlrr v. 8 Yes. (>17. 

Sfon-Proving Executor.] — If an executor Executors held beneffcially entitled, two of 

is also residuary legatee he is entitled to tlie them only having a legacy, exi)ressed to be a 
residiie, although he does not prove the will, testimony of regaid, and immediately following 
Ih'lpitlifi Y. Prife/t, 11 Bim. 202. a particular trust im])osed upon them. OnJfitliH 

In no case has the gift of a residue to an execn- v. Hamilton^ 12 Yes. 298. 
tor been lost by his refusal to iirove. Christian ^ ^ ^ 

V. DfWrnw. 12 Sim. 2H4. S. P.. Parmio< v. .Equal Legacies to Executors.]-Bxe- 

Patfera 9 Price 578; 251 11. It. 724.’ enters having equal legacies lor care, *S:c., are 

~ ‘ ‘ ’ ' ' ’ ’ • trustees of residue for next of kin. Gihhs v, 

Wbat is Eesidue.]— The general residue Rmiisen, 2 Ates. i: B. 294 ; 13 88. _ S. P., 

of [lersoiial property comprehends everything not Southousr v. Bate, 2^Yes. 6: B. 39(a v. 

otherwise effectiialiy disposed of : aiict no differ- Benisoti, 1 Yes. & B. 277; 12 227. Carey v. 

cnce whether a legacy falls into it by lapse, or as Goodinge, 54 Bro. C. C. HO. JSisoHt v. jlurrag, 
void at law ; the next of kin, therefoi'e, excluded Yes.^149 ;> B. B. 6. Cordell v, 2 V ern. 

by an express bequest of tlie residue. Dawson v. 5 Bre. Ch. 12. 

Clarh. 15 Yes. 409. Affirmed. 18 A^es. 247 : 11 Bqual legacies to two executors makes them 
B. it. 188. S. P., Parsons v. Safferg. 9 Pri. trustees for residue undisposed of, notwithstand- 
578 : 254 B. B. 724.' ** Big inequality as to the real estate. Bo, though 

legacies are given by a siibseciuent instrument. 

Legacy to Sole Executor.] — Executor is Mucklrston v. Brown, G Yes. 64 ; 5 B. B.211. 

entitled to an in i bequeathed residue, unless there Testator, after bequeathing to A. and B. lega- 
is a strong and violent presumption against him ; cies of stock unequal in amount, and giving 
a legacy to liiui affV>i‘ds such presumption ; but several legacies to })ublic charities, requests the 
parol evidence of the intention is admissible to said xi. and B. to be his executors, and gives them 
rebut that, and is not to be coutineil to the time as such one hundred guineas each ; he then 
of making the will, but it must be to sliew the orders his books, jewels, plate, and household 
intention at that time only. llesi<hie unbe- furniture to be soki, aiul after desiring mourning 
queathed, decreed to the execnt<n% who wa-s a to be provided for his servants, and live guineas 
legatee n[)on the hitentioii a[)peaving in the will, each to be given to several persons named in the 
aiuI l.)y parol evitlence. ClonncU v. Lenlh waitc, will, and to his executors for a ring as a token of 
2 Yes. d. 4G5. xVflirrned Id. (544 ; 2 11. K. 285. remembrance, concludes his will in the following 
B. l\, But! and CDuhe) v. Butland QlJachess), 2 manner: “ In case there is any money remaining, 
P. AV. 209. Jlartin v. Ilehow, 1 Bro. C. 0. 154. I should wish it to be given in private charity” : 
Ziovson V. Copeland, 2 Bro. 0. C. 156. Halford — Held, that the executors having, as executors, 
v. Wood, 4 Vcs. 76. Ablndt v. (5 A'cs. 54454. equal legacies, could not take beneficially, and 

that the next of kin were therefore entitled to 

, Legacy to Wife Executrix.] — AVife the general residue of the testator’s personal 

exclude<l from taking the undisposed residue as estate, including wdiat was comprehended in 
executrix, by having a legacy. Lake v. Lake, the residuary clause. Ommanmy v. Butcher^ 
Ambi. 127. B. P., Golmill v. Soiinden, 2 Eq, Abr. Turn, k K. 2*60 ; 24 E. E. 42. 
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A tcstatin* .mvcs to two persons* successivelj 
for their lives, ii,is house and garden, with the 
furuitiire. and an income of 3U0^. a year to 
maintain it : and he directs that, at the death of 
the survivor, the wlnde of the premises shall 
become tlie property of the executors Held, 
that Ibis hefpiest will nf>t exclude the executors 
from taking the benohcial interest in the residue. 
GamihfiU' v. Lijiide, 4 L. J. (O.S.) (.5h. 54. 

A tekatur gave several legacies of considerable 
amount to his childi’Cii, to be paid out of his real 
and personal estate ; and he gave 10?. each to his 
two executors, in case they accepted and acted 
in the executorship of his will. He then made 
various specilic bequests : “ and as to the rest, 
residue, and remainder of bis real and personal 
estate, not thereinbefore otherwise disposed of,” 
he gave, devised, and bequeathed the same to 
A. B. and 0. D. and made them sole executors of 
his will. By a codicil, he rleviscd to his executors 
a particular liousc, not before mentioned, in trust 
for sale, and the proceeds to l)e divided between 
all his children Held, that the facts of the 
executors having equal legacies given them, and 
taking the residue in joint tenancy, though suf» 
licient to have prevented them from taking the 
residnaiy personal estate beneticially Iw virtue 
of their*office, were insufticient to prevent the 
operation of the clear gift to them as individuals, 
and that they took tlic residue under the will 
beneficially. In rc, ;14 L. J., Ob. fiS ; 

10 Jur. (ks.) 887: 11 L. T. 17; 12 W. E. 
1130. 

Unequal Legacies.] — Executors having 

legacies under the will hold not to be juechulecl 
from taking property undisposed of by the will 
to their own use, the legacies being une(]ual in 
amount. v. Ckum^ 2 Coll. C. C. C>48 ; 

10 4ur. 732. S. P., Howlinr v. Jlunfnr, 1 Bro. 
C. 0, 32H. OUvpp V, Freitrn, 1 Bro. 0. G. 500. 
GGJfitliS V. ILimUfon^ 32 Yes, 300. BairUmja v. 
Jennhig,s‘, 13 Yes. 30 ; 0 E. E. 137. 

Parol Evidence to rebut Presumption.]— 

Coiu’ts of law and equity admit parol evidence 
in two cases only, — to ascertain the pervson, where 
there are two persons the same name ; and in 
resulting trusts, relating to personal estate, as 
where an executor has a small legacy, and the 
next of kin claim the residue, there parol ])roof 
is admirtcfl t<’> ascertain who shall have it. 
llnrh V. LUIfleU, 2 Atk. 372. 

Executor liaviiig a legacy expressly for his 
care, etc,, cannot produce evidence of intention 
that he should take the residue beneficially. 
Jjmghmn v. Sanford^ 37 Yes. 435. Altinued io 
Yes.* 641 ; 2 Her. 6. 

One executor having a legacy for his trouble, 
parol evidence was admittetl on bclialf of liis 
co-executi’ix,an infant, to rebut tlie presimqdion 
for next of kin, and she was held entitled to tlie resi- 
due undisposed of. v, Joue^, 10 Yes, 77. 

One makes a will and an executor, and gives 
a legacy of 500?. to the cxecirtor, but makes no 
disposition of the surplus, parol evidence of the 
intention and declaration of the testator touching 
the surplus admitted, llufland (J)ulie) v. Jlni- 
Und {l)u(diesl), 2 P. W. 209. 

Parol evidence admitted in favour of the legal 
title of the executor to the residue, unless plainly 
and unequivocally dechired a trustee ; so for a 
devisee for a particular purpose against an 
implied trust for the heir. Walton v. Walton^ 
'•lim 322. 


A paper, [>roved as a will, reciting the nmiTiage 
articles .-of the testator’s daughter with A. con- 
firming those articles, and directing that all tlie 
testatoi'’s property and elfecls shall be vested in 
A., preferalde tr) any executor or administrator, 
U})on and after the testator's decease, for all and 
every the pmposes of his said agreement, 
expressed or inteinle<l. The probate obtained by 
A. as executor, lield conclusive, and he was ludd 
not a trustee for the next of kin. iqxm pn.rol 
evidence of tleclarations su))setiuenr to tlu^ will 
Ih, And see JJorJMPg v. JJonksrg, 3 l>ro. P. G. 
39. lincldng v. Liftlehunj. 3 Bro. P. 0. 43. 
Beanfort v. GnanrilJr (7/^/7//), 3 Bru. 

P. C. 37. (JJcnneU v. BrniJun/ifn, 2 Yes. J. 465. 
Affirmed Id. 644 ; 2 E. E. 285 ; 11 7/ v. AVc/'/os-,. 
4 Yes. 22. 

Executor, taking a contingent reversionary 
interest under the will, not preelnded from giving 
evidence of the intention that he shouhl have 
the residue beneficially, nothing upon the face 
of the will indicating that he was to take ofiiec 
merely. Li/nn v. Bpan‘}\ I’urn.- <k E. 63 ; 23 
E. E. 185. S. P.. Oldman v. Slatrr, 3 Him. 84. 

Claiming the residue as executor is sufficient 
to let ill parol evidence In stip])ort of the legal 
title, without alleging a title by the effect of 
the parol evidence. Id. 6(), 

The motives which might inlluencc the testator 
in favour of the executor are to be considered in 
determining whether the executor takes the 
residue beneficially. Id. 68. 

A direction in will “ to keep accounts,” held to 
afionl p]*esum])tion that executrix was not to 
take beneficially; but jiarol evidence is admis- 
sible to explain away this imcertainty. Glad- 
ding V. Tajjp, 5 Madd. 56 : 21 E. E. 277. 

; Executor having general atid specific legacies, 
not expressly for liis care, etc,, was not precluded 
from giving evidence of the intention that he 
shouhl' have the residue beneficially, by an 
exception of plate out of furnitiu'e bequeathed to 
him, and hy a 3jC(jnest to him of a contract for a 
leasehold house, subsequent to the apiiointmenr 
of executor : the effect being only that he should 
not take the plate under that bequest of furniture, 
and a future disposition of the resiilue might 
have been cuntein plated. U})on the evidence 
raising 310 direct intention from equivocal declara- 
tion.s, with an intention to make an express 
residuary disposition, the executor declared a 
trustee of tlie resiclue for the next of kin. 
Langhani v. Sanford. 17 \’'cs. 435. Afiirmed 3*3 
Yes. 643 ; 2 Mer. (>. 

The [larol evidence need not to be confined to 
the time of making the will, but it must be to 
shew the intention at that time only. Eesldue 
mibequeathed, decree<l to the executor, who was a 
legatee iqion the intention appearing in the will, 
and by parol evidence, (den noil v. Leicflnvaite. 
2 Yes, J, 465. xftlirmed Id. 644 ; 2 E. E. 285. * 

Testator manifesting an intention to ilispose of 
the residue, but leaving it inchoate, inasmuch as 
he did not name the residuary legatee, it was 
held that the executors were not entitled to the 
surplus. Y'hero parol evi<lenee can be read, to 
shew no resulting trust, like evidence ina,y lie 
read contra, to disprove the implication from the 
former. Clotjne (^BiGioj/) v. Young., 2 Yes. Hen. 
91, 

Testatrix, wdio made her will on a printed form, 
after giving certai a legacies, gave all her estate real 
and personal “ unto to and for own 

use and benefit absolutely,” and then appointed 
0. W. 0. to pay all her debts, Ac., and to be executor 
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to her own. use, anti not as a trustee, Bogtn\^ v. 
liofjei% 3 P. W. 193 ; Sel. Oh. Ca, 81 ; Cas. t. Talb. 
2fi9. 

By will testator nominated his wife his execu- 
trix* '* thereby bequeathing to her all the property 
of whateycr description or sort tliat i may die 
possessed/’ etc. : — Held, she is entitle!), though 
not as executrix, to all his property, that such a 
will could pass. Noel v. Moy^.h Madd. B8 ; 21 
IL E. 271. 

Testator, after reciting that his property con- 
sisted of a house at C (which was freehold) 

and of mortgages, etc., directed the house to be 


of her will. The chief clerk certified that the 
testatrix was illegitimate, and that she left no 
ivssue or next of kin. The Crown and the 
executor claimetl tlie residue, and the executor 
teiKlertnl eviilence ro prove that the intention of 
the testatrix was, that he should take the residue, 
if any, for his own benefit ; — Field, that, under 
tlic peculiar circumstances, pai’nl evidence was 
a<hnissiblo to rebut the presumption against the 
executor arising from the blanks in the will, and 
that the executo]-, siiFjject to the payment of 
co'^ts, was entitled for liis own benelit to what 
should remain. WilL In rc, Cnnij? v. 

{kr. 55 L. J., Ch. 3(>8 ; 31 Ch. D. 4()0 ; 54 L. T. 
150 ; . 34:,\\Ml. 319. , 


On the Construction of the Will,] — 

Executors, though not having legacies, held 
trustees for next of kin of resitliie. Urquliaet v. 
K'niy, 7 Ves. 225. 

Where there appears " a plain implication or 
strong presumpt ion” that the testator, by naming 
an executor, meant only to give the otlicc of 
executor, and not the beneticial interest, the 
person named shall be considered a trustee foi’ 
the next of kin of the undisposed surplus. 
Ellcoeh V. 3Iapp, 3 H. L. Cas. 492. AtUrming 
2 Ph. 793 ; 18 L. J., Ch. 217 ; 13 Jiir. 290. 

A testator devised "all my estate, both real 
aihl personal, to E. E., his executors, adminis- 
trators, and a.ssigus, to aud for the several uses, 
inteurs. and purposes following, that is to say” : 
and then, after specifying various objects of his 
bounty, appointed "the said E. E. executor of 
tins iny last wiliand testament.” The trusts of the 
will did not exhaust the estate : — Held.atHrmiug 
a deci'oe of Lfjrd Cotteiiham, that E. E. did not 
bec'>nie entitled, for his own benefit, to the 
personal estate undisposed of. but was a trustee 
there* tf for the widow aud next of kin of the 
testatm', according to the Statute of Distributions. 
Tiie case of iJawaon v. Clarh (18 \'es. 247 ; 11 j 
E. K. 188) commented on, and Lord Eldon’s! 
opinions adopted. Ih. \ 

Wliere a man gives his wife a legacy of 300Z., | 
which he declares to be her own money, and , 
makes her executrix, but makes no disposition of ' 
the residue of his estate, this legacy shall not ' 
exclude her from being entitled to such residue. 
Both the decrees of the Lord Chancellor reversed. ' 
L{i}rM)n V. 4 Bro. P. 0. 21. i 

Where lands are devise<l to the executors to be 
sold for several purposes, and the surplus is 
expressly devised to them, tliere can be no 
resiilring trust for the benefit of the heir. 
Dormer v. Df.rtie, Pre. Ch. 9L 

Bequest of £iiuiuities for life, and when dead 
to reluiii to executors : — Pfeld, executors were 
beneficially entitle<l. Sriey v. li'ood, 19 Yes, 71. 

A testatrix by her will gave the residue of her 
estate to A. B., whom siie jippointed her sole 
executor, £uid by a codicil jifter giving several 
legaciG‘3 she adtled, " 1 direct that ail my gootls 
and chattels real aud personal, except as before 
mentioned, shall go to my executor to be assets 
in his hands towards execution of the codicil to 
my will, and of the surplus, if aiij. I direct him 
to ap})]y the whole in charity.” The next of Idii 
hel<L to have no claim. Ilrmniher v. JleunikeT, 
17 L. J., Ch. 120 : 12 Jiir. G18. 

One makes bis wife his sole heiress and execu- 
trix of all his real and personal estate, to sell and 
dispose thereof at her pleasure to pay his debts 
anel legacies, and gives his brother (who was his 
next of kin aiul heir) U , ; the wife has tlie residue 


entitled to the residue of the testator’s estate, 
including the proceeds of the linusc. If an 
executor" is also the re3i<liiary legatee he is 
entitled to the resit lue, although he does not 
mvwo win V h*ne.u.. I I Sim. 202. 


the exocuior ami trustee of his will, with a gift 
over in ease of the death of A., so that he might 
not be enabled to perform the duties thereby 
required ot‘ him. A. ])roved the will, but died 
before he had fully performed the trusts of it : — 
Hehi, that by merely proving the will he 
entitled himself to th<3 residue absolutely, . 
IloUinps worth v. Grnmitt^ 15 Bim. 52 ; 9 Jur. 
932. 

A testator beginning his will by expressing an 
intention to give the bulk of his property to two 
of his sisters, gave them only a life interest in 
the greater part of it ; and after giving legacies 
to others of his sistei's, he ex[)ressetl his wish that 
A., and the testator’s servant B., should l.)e his 
executoi's, jind that B. should live with his two 
sisters and take care of them and their ],)roperty ; 
and by a codicil he directed that the interest of 
3()0L should be paid to B., half-yearly, as wages, 
for taking care of his two sisters ; and that, after 
the death of B. and his two sisters, the 3UUL 
should be paid to P. : — Held, that the legacy 
given to B. by the codicil, was not a legacy given 
for her care and trouble, so as to convert her 
into a trustee of the residue for the next of kin, 
but that A. and B., in their character of executors, 
took the residue beneiiciaih'^ ; that after the 
de£ith of the two sisters, though the services for 
which the legacy was given as wages could no 
longer be performed, B. would still be entitled 
to "the interest of the 300/. during her life. 
Daw.wu V. Thorne^ 3 Euss. 235. 

A testatrix by her will bequeathed all her 
persomd estate to C., whom she appointed one of 
her executors, for her own use and benciit for 
ever, trusting and wholly confiding in his honour, 
that he would act in strict conformity with her 
wishes. Afterwanls, on tlic same day, she 
cxecutctl a testamentary paper, which contained 
1 a list of the number of persons by name, and 
I among others, the name of the person w'ho was 
1 her sole next of kin, with the several sums to be 
given them respectively, and conclutied with a 
dechrratioii that vsuch was the testatrix’s wish : — 
Held, upon appeal, that 0. took the personal 
estate for his own use absolutely, subject only to 
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the ijaymcLit of the legacies specified in the 
testarjicMitary paper, and of three other sums, 
which C. bv^ his answer admitted that the testa- 
trix had directed him, and which he submitted 
to p>ay. Ilhcr/ y. 2 Myl. &r C. ; G L. J., 
('ll. B’gG : 1 Jiu*. 720. 

A gift of residuary real and personal estate 
to the ])erson appointed executor, and who 
was a stranget' to the testator, “ to enable him to 
eariT into effect the purposes of this my will” : 
—Held, That these words did not express the 
motive of the gift, but only what the executor 
was bound to do : and, therefoi^e, that he was 
not entitled beneficially, but was trustee for the 
heir of the sui'plus realestate. Barrs v. 

2 Hem. k, M. Gb ; ilH L. J., Ch. •184 ; 10 Jur. (X.S.) 
m ; 10 L. T. 282 ; 12 W. K. G6G. 

Testator, revoking all wills and codicils, 
declared that to be his codicil by which be 
directs that the whole of bis property “shall. pass 
by this my codicil, according to law,” save and 
except some legacies mentioned ; and ap])ointcd 
his brother sole exe(mtor, reiptesting him to make 
such little arrangements as he has reason to 
think the testator should wish. The executor is 
a trustee for the next of kin arid widow, 
according to the 8tatuteof Distribution. Cranlnj 
(Lord) w Ilfilo, U Ves. 807, 

Construction of an obscure will ; executoi's not , 
})cncficially entitled. MuiVfard v. Ac/c, 8 Swan. 
ID). 

Upon the construction of a will : — Hold, that 
the executors were not entitled to a )>enefieial 
interest in the testator’s residuary personal estate. 
Andrcm v. Antlrou', 1 Coll. C. C. G8th 
Where there is no gift of the undisposed-of 
resitlue, a testator cannot by negative words 
exclude one of Ids next of kin from partici{)atijig 
in it. Johnmn. v, Johnson, 4 Deav. 818. Contra, 
Brashridf/e v. Wood rtfjFe, 2 Atk. GO. 

Imperfect Disposition.] — Tf })ro})erly is 

given to executors as trustees generally, and the 
beneficial interest is only pai*tially disjjosed of 
by tbo will, the executors arc trustees of so 
much of the beneficial interest as is not tlis[) 0 .se(l 
of, eithei* for tlie next of kin, or for the heir, 
according to the nature of the ])ropcrty. Jfadf/in 
v. LnmJrij, 1 L. J. (O.S.) Cli. 28G. 

Testatrix by will a])])omtetl an executor, and 
gave him a legacy ; afterwai’ds, by a testamen- 
tary })aper, she directed the residue to be disposed 
of according to the private instructions to 
him ; and having by a subsequent codicil added 
another executor, died without giving any 
instructions : the executors are trustees of the 
residue of the next of kin. Mordannt 
4Ves. 117. 

Bequest of various particulars, comprising all 
the testator’s person ml estates, to his wife for 
life; then, after specifically disposing of anrl 
charging with legacies certain parts after the 
death of his wife, he appointed her executrix, 
she paving debts and funeral expenses : — Held, 
a resiiiting trust as to the residue, there being 
BO fiirtiier disposition and no evidence. Dicks 
Y. Lfitnherf^ 4 Vcs. 725 : 4 Bro. C. C. 82H, 

If a testator means to create a trust, and the 
trust be inctfectually created, or fails, the next 
of kin take. Omnuinncy v. Butcher. Turn. B. 
2G0 ; 24 K. E. 42. 

Residue to trustees, on trust for purposes too 
general for court to execute, next of kin shall 
take. Vezey v, J'amson^ 1 Bim. & S. 69. 

Testator appoints A. and B. his executors, 


together with his wife, “ hoping they will be so 
good, out of respect to his wife, to accept the 
office” ; and ns tri wlmt worldly property he 
had, ‘*i disi)Ose of. the same in the manner 
following” : the testator then gave several 
specific and pecuniary legacies, but made no 
disposition of tlie I’esidue ; — Ibdd, that the 
intention was clojirly expressed liy the clause 
requesting tlie executors to accept the ottice, 
followed by the declaration as to his dis]ios;d 
of his own })roperty, that the executors sliould 
not take the I'esiduc beneficdally. Giratul v. 
Ilanhnry^ 8 Mer. 150. 

Testator by will, without date, signature, 
or attestation, after giving several legacies, 
be<|ueathod unequal legacies to two persons, 
requesting them to see his will executed, leaving 
the residue undisposed of ; probate afterwards 
granted to those persons as executors by implica- 
tion. They are trustees of the residue for the 
next of kin, and take nothing beyond the legacies 
given them as compensation for their trouble in 
seeing the ill executed. For the will being 
incomplete, a fiord e< I intrinsic evidence that rlie 
testator had not done all he intended in the 
way of testamentary disposition ; therefore, the 
I operation of the will was <*onfii]ed to that })ortion 
(if the assets speeifically becpieathcd, and that 
I portion, of which ca.sualty preveiitetl the disposi- 
tion, was hift to the rules of distribution, as in 
case of t)ure intestacy. Broicne v. MGrulre, 
Beat. 858. 

Construction of a will with this residuary 
clause, “all the remainder of luy different 
))equests ” to trustees for charitable pur})Oses, 
and any thing not specified, “ i commit to 
the discretion of my executors,” as passing the 
geiiCTu] resi<hie by the former words to the 
diarity, not by the latter to the executors, who 
wouUl not, under those words, liave been trustees 
for the next of klu. P(urc\. (kintcrhnry (Arch- 
hishojL). 14 Yes. 864. 

Bequest to executors in trust not declared, 
or failing, is a trust for the next of kin. Id. 
878. 

Tf a trust is imposed, the trustees cannot 
take Ijciieficially, though tlie trust may be too 
indefinite for execution. Gihhs v. Bumsey. 2 
Yes. B. 294 : 18 K. E. 88. 

Eesidnary bequest to trustees and executors, 
describing both "by their character and names, 
to be disposed of to such person and persons, 
and in such maiiner and form, an<l in such 
sum and smtis of uioney as they in tlieir discre- 
tion shall think pi-oper and expedient, an 
absolute interest to them bciiefieiaily : or an 
absolute power of appointment, excluding the 
next of kin and the heir, as to the produce of real 
estate. Ih. 

Eesiduaiy bequest (cancelled by striking 
through with a pencil all the general descrip- 
tion, "with notes in pencil in tlie margin, 
indicating alteration, and a difiei’ent disposition 
of certain articles, a resulting trust for the next 
of kin. J/crtcc V. JAo/cc, 18 \Ys. 848. 

Testator, aftei* devising real estates to his 
daughters L. and P., directed J. C. to }>uy to 
his grand-daughter M. C. the intei’est of 400/. 
for life, and after her decease to her heirs; and 
if she slioukl have no issue, ecpially between his 
daughters L. and T. “And I appoint tlie said 
, J. 0. to be the whole and sole executor of my 
I will ; and I appoint my sai<l daughters, L. and 
i P., executrixes of my will” : — Held, they could 
I Bot after claiming in their answer as next of kin, 
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noyv claim the residue as executors, (rreen v. 
€hal.im{‘i\ 1 Jur. 1B2. 

Beciuest by a testator of f)07. I'jer annum to 
his executor, to 1)0 paid for the keep of a mare, 
with a direction that the executor should con- 
sider himself bound in honour to fulfil this wish, 
and see that she be well pi’oviiled for : — Held, 
that the trust in favour of the mare ought 
to be performed, aud that the executor was 
entitled to the surplus not required for the 
mare's keep. Petti mjall v. Petti nf/alL 11 L. J., 
Oh. 17(>. 

Eesiduary G-ift — Lapse.] — Eesiduary 

legatee < lying in tlie life of testator, executor a 
trusiec of residue for next of kin. though no 
legacy to them, except lo/. to one for mourning. 
Jicnnet v. JJafvhelor. 1 A'cs. J. GB : 8 Bro. C. G. 28, 

■ Increase of Value after 'VTilL] — A. B. 

bequeathed dividends of pi-operty in funds to 
C. I), for life, and directed that after his decease 
principal should be divided amongst his children 
in manner after mentioued. He then gave 
children certain sums of money which would have 
exhausted the whole funded pro[)erty at date 
of will. Between that time and A. B.'s death, 
that ])r<)perty greatly increased : — Held, execu- 
tors entitled to sui'plus as undisposed of. IItn/uei< 
V. Llttlefear, 1 Sim. & S. 4UG ; 2 L. J. fO.S.) Oh. 
13. . ‘ ■ 

Blanks.] — Bequest of residue, to go over 

ill a particular event (which ttjok place) t<) 

(leaving a blank). The execiitoi's excluded by 
such inchoate gift, and the next of kin entitled. 
Next of kin are not excluded from taking the 
residue by a gift to them of legacies. A'c. Sorth 
(Lord^ Y. PurdofK 2 A^es. Sen. iba. S. P.. Xeun-e 
T. Fiiieli, 1 A\‘S. J. 844. 

Blank sj^ace left lietweeu last line of a will 
and signature raises no ] »rcsuinption of intent to 
dispose of residue against legal right of executor. 
Mliite V. WiHiams, 3 Ves. ck B. 72 : (4. Citop, ,58. 

Birection to keep Accounts.] — A direc- 
tion in will” to keep accounts," held to afford 
presumption that executrix was not to take 
benellciaily : but parol evidence is a<lmissibie to 
explain away tliis uncertainty. ’ Crladdhuj v. 
Yajq), 5 Aladd. ; 21 11, II. 277. 

Appointment of Partnership as Execu- 
tors.] — A pa]’tnershi]tin Loudon beiugappoiuted, 
not individually, but as a firm, exccutoi-s and 
guardians claimed the residue undisposed of, in 
exclusion of persons ap>pointe<l attorneys and 
executors in India ; deereetl a trust for the next 
of kin ; and it was I’efei’red to the Master to 
a]>point a uuardian. Ite v. Ptflnis, 4 Ves. 

G44. 

Appointment “to carry out Will,” &c.] — 

A gift of residuary real and personal estate to 
the person appointed executor, and who was 
a strangei* to the testator, - to enalde him to 
carry into elfect the [)urposes of this my will ” ; — 
Pleld. that these words did not express the 
tuotive of the gift, but only what the executor 
was bound to do : and, therefore, that he was 
not entitled beiieticially, but was trustee for 
the hell' of the surj,>ias real estate. JJarr,^ v. 
Peiclie^s, 2 .Hem. k- U. GO : 33 L. J., Ch. 484 ; 10 
Jur. (X.S.) 4GG ; 10 L. T. 232 ; 12 W. K. GGG. 

A testatrix appointed A. B. her executor, j 
to see That her will was put in force. The j 


executor is a trustee for, the next of kin. Prad- 
doii V. Fm''m7td^ 4 Euss. 87 ; 6 L. J, (o.s.) 
Ch.3.5. 

A testator appoints A. and B. his executors 
‘’for the just and due performance of his last 
will and testament” .’-—Held, that these words 
will not convert the executors into trustees of 
the residue, for the testatoPs next of kin. 
6raseo}fjne v. L tjmle, 4 L. J. (o.s.) Ch. ,54. 

Investment, Eeimbursement and other 

Trustee Clauses.] — Testatrix by will made 
defendants trustees, and gave them legacies by 
codicil : she made them executors, and ordered 
them to be pah I for journeys and ex})enses ; this 
shews her intention to make them executors in 
trust only, Pe^ni v. D'dfon^ 2 Bro. C. 0. G34. 

The expression, “ I give to them ” (the execu- 
tors) ” all my estate and effects whatsoever, 
upon trust," to pay a legacy out of particular 
part of fund, followed by the expression, “ I give 
and bequeath ” such and such legacies to otlicrs, 
with diroetions to reimburse themselves their 
costs, (kc., out of the trust raoiiejs, aud that they 
shall not be answerable for the insuHicieiiey of 
any security upon which the said trust moneys 
shall be placecl, and followed by a declaration, 
that after payment of debts, ckc., she gives the 
residue to the executors in trust to pay dividends 
to A. and ?>. for life, and if any ehikh'cn him 
surviving, to them absolutely, does not give 
executors t he beneficial interest iu the event of 
no chihlreu : but testatrix’s next of kin are 
entitled. Woollett v. I/arriTf, 5 Madrl. 452. 

Testator by his will, which was n<)t affected 
by the statute 11 Geo. 4 k 1 Will. 4, c. 40, gave 
all his personal estate, his leaschohl house an<l 
}n-einises e.xcei)ted, unto his cousin and two 
sisters }.>y name, upon trust to convert the same 
info money, and a})ply the [)rocecds towards 
tjaj’inenfc <tf his debts and funeral aiid testa- 
mentary expenses, Imt liis wearuig apparel was 
to be given away to wlit/in they might think dt. 
He then gave his freehold and leasehold premises 
to the same persons, upon trust to sell and divide 
the ])roceetls among certain persons, two of whom 
were the trustees, with a (.leclaratiou that, iu 
ordc]' to facilitate sucli sale, the receipts of his 
said trnsees should be sufhcieiit discharges. Pie 
then, after appointing his said trustees to })e his 
executors, declai-ed that his said executors and 
trustees might retain to and reimburse them- 
selves all tlieir costs, charges, damages and 
ex})enses occasiouetl by the due execution of the 
trusts thereby iu them reposed : — Held, that the 
executors did not take beiieficiall,y the resi<lue 
of the personal estate which rcmanjcd undis- 
posed of after payinent of the testator’s debts 
and funeral and testamentary exijcnses. Miilleii 
V. Powman, 1 Coll. C. C. 197 ; 13 L. J., Cli. 342 ; 
8 Jur. 438, 

Eraudulent Concealment.] — Personal 

estate not disjjosed of by a will, tlrawn by the 
conlideiitial counsel (the sole executor) without 
informing tlie testator of the legal cffc(.d of the 
will : — Held, to be a trast for the next of kin, 
Segrnre v. Kieican^ Beat. 157. 

Survivorship.] — Surplus of a personal 

estate bequeathed to A, an<l B. ; it is a joint 
devise, and shall survive. There are two execu- 
tors ; one dies ; his executor or administrator 
shall not have an account against the survivor. 
Shore V. Pillhtxjdlg^ 1 Vern. 482. 
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A 1)V liiri will, tfivos several 'legacies to his 
chiiareu, anil aiipoiiits his two eldest sons ]omt 
executors : bur luakes uo expi-ess ot 

the rwiiUie of his personal estate.— Held, ttot 
tlic residue belongs to tlio executors as joint 
teiAuts ; and that one of thorn having died with- 
out umldng ativ severance, the whole siUTives to 
the other. IMl v. IJiuhl/, i 1-ro. f;- 

Persons taking a residue as cxcciitois, take a, 

ioint tenants ; therefore, if one dies betore set e - 
iince, his share survives. Ffi‘iom' v. I,,elje, - 1h i. 

Probate conclusive as to the character of 
executor. The apiiointmcnt of executor gives a 
,dnt interest i,i the residue, 
severed, survived. anJhtJiti v. JUiuiUim, 12 \ es. 

^'^Survivorship among executors. ^ TT7/.v7r v. 
mmarntt. :i Yes. & B. 72 ; G. Cooiv. nb. 

A ■bequest “to my two executors, ^\hOln I; 
appoint to this purpose (i.e.,thc pcrtorman.ee of 
tnists of the will); in trust to see the, above tiil- 
tiUed, I bequeath ten guineas, together with ail 
the rest and residue of luy estate, whethei* real m 
personal, wherever tleposited, after my t|”‘cral 
knenses, &c., arc paid by them, my executors . 
-^Held, that Icmunes lajised fall into the generfd 
resuluo! and that one executor liaving died in 
the lifetime of the testator, tlie other exeeulor, 
though he died shortly after the testa, tor, and 
had done no act manifesting an intention to itdce 
upon himself the execution of the will, was 
entitled to the v'hole of such 
Pan-om v. Stffery, U Price, ;>/b : :.2 U. L. /-4. 

A-'bequest of residue “to my executors herein- 
after named, to enable them to pay my debts 
lc<mcics. funeral and testamentary eliarges, and 
also to recompense them for their trouble, equally 
between them,” followed by the appiOintiuent ot 
three persons as execaitors. is a gift to those 
persons as a class in their official character ; and, 
therefore, one having <lied in the litetime or tiie 
testator, the whole residue vests in the two sm*- 
vivors. 2\nt()lif v. (hmhl, ,2 Myl. iS; -K. -2o ; 
Coop. t. Brough. 240. _ 

Testator gave BOP/, to each of his tlii’ce trustees 
and executors who should prove ami act : but if i 
any of them should die without having acted, oi I 
should refuse or decline to act, the legacies | 
iiitemled for them were to .go to the trustees,! 
who. nntlor the power for that purpose contained 
in the will, should bo apiiointed in their place. 
Two of the Trustees died in the testator’s lifetime, 
and two new ones w’ere proposed by the surviving 
trustees and appointed by the Master, in cinn- 
pliancewith the decree in asnitforadministering 
the testators estate : — PTehl, that^ they ^vere not 
entitled to the legacies intendetl for the ileceased 
trustees, WaUlt v. Qlachtoncyl'^ Sim. 2 ; 8 Jur. 

51. . . 

A testator gave personal projierty in certain 
events to A., B., (h and D.,to be divided betwixt 
them in equal proportions, and to their heirs lor 
ever, whom with two others he appointed his 
executors, and declared that if any of 
parties refused to act as executors ho annulled 
the betiiTest to him. D. declined to prove 
Held, that his share lapsed for the bencht ot the 
next of kin, and <lid not belong to A., B. and 0. 
Barhe)" v. liai'hvv^ 8 M3d. & C. 688 ; 8 L, J., 
Clil 66 ; 2 Jur. 1029. S. P., PayifW Pnye, 2 fetra. 
820 ; 2 B. W. 489 ; Mos. 42. 

- Where a testatrix gave the residue to “ the 
^ nersons thereinafter appointed her executors,” in 
eaual shares*. — Held, that the gift was to the 


executors as individuals, and not n^s execut ors, 
and that the shares which lapsed 
residue, IfonvR v. Otthor/ir, JJ k 
10 Jur. (N.S.) H82 ; U) L, 4 . 20 ; 12 \\ . K. o.)i. 


Since 11 Geo. 4. & 1 Will. 4, ^c. 40 
Effect of Statute. I-— The 11 Geo. 4 cX i p oh 4, 
c 40, has not intnnluced any new inde tor the 
construction of wills. Its elfeih- sinqily is tlnit 
an executor sliall no lunger take residue hv impli- 
cation of law, and it has therefore no appln*at ion 
where there is an express gift of the residue tO' 
an executor. B7//b//^nvv. Ar/.’/c, 4;) h. Jm -dn 
590 ; L. 11. 7 H. L. tiOG ; 88 L. T. Ib^ ; 24 W . B. 

215. 

The question whether the executor or tiarstee 
under a will is to take in that capacity only, or 
I is to take the lienelieial interest, is a (iiiestion ot 
intention to bo collected from the whole oL the 

'^^since tiie 1 WOh 4, e. 40. the intention that the 
executor shall take bendicially, must apiicar from 
the will, and iiarol eviilciice of the testators 
intention is inadinissiblc ; whei'c the be<|uest T\as 
to them of all his ])ersonal estate, in ti ust tO' 
pay as follows ” (specifying legacies), and con- 
clmlin-q “ 1 wish nil this to be paid in six months 
after mv ileath ” :--~l-Tdd, that they did not take 
the resiilue unexhausted beueJicially,^ but 
for the next of kin. Jjorr v. 7rV/.rc, 8 Beav. 4iJ^ , 

9 Jur. 910. ^ ^ ^ ^ 

The 1 Will. 4, e. 40 (ns to the right ot executois. 
to the undisposed of residue) merel..y sliif ts thc; 
burden of proof froin the next of m 

exc(*utov. Ihutd' v. Sti'duintR 2i) Beav. 44*) j .^-8’ 

L. J., Oh. 481. 

Construction of Will.] — A testator ly his. 

will apiiointed G. A. his executor and trustee ; 
and. in the event of his death in his lifetime, he 
appointed Ih A. executor and ^ 

uivhiu- various legacies, mclmling two of l.OOOA 
each 'to G. A. and B. A., he left the whole o his, 
mil estate, and the residue ot his personal estate, 

“ unto G.' xd. for all my estate ami interest 
therein respectively, if he shall he alive at niv^ 
decease ; Imt if he shall die in my htetime, then 
to B. A.' Tn a suit by tlie heiross-at-law, and svffiN , 
next of kin to the testator, praving Inat Gic 
executor, G. A., might be considereil as a timdee 
for her of the real and personal estate HeM, 
that the gift being an express tlevis.e to imn tn 
name, am'l mh ciua executor, it must be taken to 
be for him licueticially and not as a trustee, and. 
that 11 Geo. 1 6: 1 WhlL 4, c. 40, di(l not apply^ 
Willunuti v. Arl‘h\ 45 L, J., Oh. a90 : L. .It. < 
H. L, 606 ; 88 L. 4’. 187 : 24 W. K, 21*). ^ ^ _ 

A testator appointed xV. am.i B. his executois,. 
ami he gave them all his personalestate, ‘‘ that is. 
to say, for you to pay all as follows. ric tiien 
gave* several legaeies, and afterwards said, '* T 
wish all this to be paid in six mouths ’ 
Penlh ” Held, under tlie 1 W ill. 4, e. >0, tliat 
the executors did not take the unexliausied 

resiilue bcuehcially, but in tnxst for the next ot 

kin. Lore v. (Lize, S Beav. 472 ; 9 Jur. 4H 
A testator, by his will, said, 'rt make H, C. J. 
nnv whole and sole executor ^ of all the various- 
1 properties i may lie in possession of at my <leatii , 

' M. C. not to be forgotten if she holds the same 
position at my decease ” :—Held, that, under t he 
1 Whll, 4, c. 40. the executor was a trustee ot the 
residue for the next f.f kin. Juler v. 

Beav. 84 ; 80 B. J., Ch. 142 ; 6 Jur. (3N.8.) Io20 , 
8 T- 895 : 9 W. B. 61. 
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A testator bequeathed all his Tesi<Iuary estate 
to his executrix, upon trust to pay thereout 
certain kcqacies which did not exliaust the 
personal estate : — Held on cons tract ion of the 
will, that the executrix took the surplus personal 
estate beneticialiy, and that she (.lid not hold 
such sur|'>ius iti trust for the next of kin. Willianh-i 
Y. Iiobrrti<. 27 L. J,, Ch, ITT ; 4 Jur. (X.S.) 18 ; 
G W. E. 93. 

A testatrix, after directing legacies in certain 
events to fall into ihe residue, bequeathed 
S})eciiicd niaieles ‘hind other personal effects” 
to A- and B.. in contidence that they would 
distrilnite and dispose of them as she by 
memorandum or otherwise might direct, and 
appointed A. and ].>. her executoi's. By a 
cttdicdl, she directed her ** executors and residuary 
legatees” to vary certain be(iuesTs, and empowered 
them to }mst[>one legacies, the interest in the 
meantime ** to form part of iny residuary estate,” 
and gave a legacy to “A., one of my executors 
and residuary legatees.” By a second codicil, 
site gave a life interest to a legatee in a sura, 
which, under the former dispositions, wotdd liave 
fallen into tlie residue, and stated tliat tin; 
alteratioi} would make but little difference, as 
the sum would ultimately fall into the residue. 
After authorising the executors to postpone the 
payment of legacies, and giving otlnu’ dii’cctioiis, 
the codicil coneduded thus: ”l'liese wishes 
written by myself, and (mly (.‘oncorn the interest 
of my executors, will, i feel sui'C, be quite 
sufficient for them to fultil all herein inontioned. 
but will perhaps l^e more correct if I sign my 
name in the presence of two witnesses, who are 
also in the presence of each other”: — Held, 
that, on the will alone, the cxecut(.n’s would 
have taken the residue, subject to a trust for 
the next of kin ; but that the word ** contidence” 
in the will admitted of ex[)lanation, and was 
explaitied by the civdieils not to amount to a 
])inding trust. Slteplfrrd v. yoffhh]<\ 2 John. A H. 
7GG ; 7^L. T. 399 ; 1 N. E, 15. 

Held, also, that, on the will, as explained 
bj^ the codicils, the bequest to the executors 
was lu’k limited to things ejusdem genei'is with 
tlit^se descrilied. but included the whole residue. 
Ih. ^ ■■ . ■ . ' • . . ■ ■ 

J-Ield, consequently, that Hie executors took 
the whole residue beneticialiy. Ih. 

A. bequeathed an annuity to his wife, to ])c 
paid out of his effects, the executors to give 
security for the same. He then made be<[uests 
to three of his children, and expressly declared 
why lie did not ]>rovide for throe others, and, 
after ap} minting distincr trustees, he aijpointed 
three of his sems, his remaining children, to be 
executors. There was m) disposition of the 
residue : — Held, tliat it appeared liy the will 
that the executors were imeruled to take the 
residue beneffcially, so as to comply with the 
i] Cleo. 4 ami 1 "Will. 4, c. 40. Jlarriwn v. 
Ilarrimn, 2 Hem. A IM. 237 : 33 L, J., Ch. G47 : 
10 Jur. (N.S.) Gil ; 10 L. T. 5G9 ; 12 W. E. 854. ' 

A testator by will, dated iSG4, directed his 
debts ro be paid by his executoj's in trust, M. 
and B. Ho then gave several legacies, and 
amongst them a sum of money to his said 
trustees to l.)e placed out at interest, and the 
interest tc be applied for the beiielit of the 
poor of a certain parish. He also gave his 
said trustees another sum to be expended on a 
wimlow in a ehui'ch ; and diincted them out 
of his residuary estate to })alisade and keep in 
repair the graves of his family. He then gave 


certain real and leasehold hereditaments to his 
friends, M. and B., upon certain durable trusts. 
The will then contained the usual trustees’ 
receipt clause. After giving other legacies, he 
gave the residue of his real and personal estate, 
money, securities for money, Ac., uiito his two 
friends, M. and B., share and share alike, ns 
tenants in common, to hold to their heirs and 
assigns for ever. He then gave his trust ami 
mortgage estates to M. and B.. subject to the 
trusts and equities, and so far as he was 
interested as mortgagee to he disposed of 
for the purposes of that liis will. Tlie will 
contained a power of appointment of new 
trustees, which provided for tjie vesting of “all 
and singular the said trust estate, moneys and 
securities” in the new trustees upon the same 
trusts. The testator then appointed his “said 
two friends, M. and B., executors in trust” of 
that his will : — Held, that the trustees took the 
residue beneffcially. Itomann v. 15 

W. E. 552. 

A testator bequeathed all his in’operty to two 
persons whom he np]jointed executors (one being 
a neighlxmriiig farmer, the other a surgeon 
called in during his last illness to make the will) 
‘Hn and for the consideration of” paying over 
the rents and ]jrc»ffts to his wife for life : — Held, 
that they did not take beneffcially, but that the 
estate, subject to the widow's life interest, was 
imdis[)osod' of. Bird v. JDn-na, 39 L. J., Ch. 22G ; 
L. E. 9 Eq. 204 ; 23 L. T. 213 ; 18 W. E. 374. 

A father app<3inted two of his suns executors, 
and gave various legacies, but made no residuary 
becpiest. By a codicil he directed his two 
executors and three of his principal legatees to 
pay all expenses attending the proving his will, 
and administration and winding u}) of his estate, 
in. etpial pinportions, according to the nature of 
the pro])erty they derived under his will and 
codicil, it being his express desire tliat no part 
of such expenses should be borne by the 
residuary legatees, but that they should receive 
the residue free of all deductions for ex])enses: — 
Held, that the appointment of excentors had no 
operation as to the beneffoial disposition of the 
residue; and that being undisposed of by the 
will, the codicil left the matter in the same 
position, and there was an intestacy ns to tlie 
residue. Trarer,^ v. Tiufrrrtt, L. B. 14 Eq. 275. 

A son, owing his mother 309/., “ towmrds li(iiii- 
dating this” bequeathed to her some chattels, 
and also “ for paying off this debt” be([ueatheci 
to her “all and everything not otherwise meii« 
tioned” in his 'will, and appointed his mother 
executrix : — Held, that she was not made bene'- 
ticial residuary legatee. Wr'ufht v. licvrll, 27 
L. T. 439. 

A testator after directing paynietit of his 
debts, funeral and testamentary expenses attd 
legacies. bc(jueathed some legacies to charities, 
and gave to three persons legacies of nineteen 
guineas each, and ap] jointed them oxecutois. 
He then bequeathed the whole of his “estate 
aiid effects whatsoever and wheresoever abso- 
lutely” to the same three persons by name, 
their executors and administrator, charged, 
neA'crtheless, and he thereby charged eeitaiii 
parts thereof with certain payments, which did 
not nearly exhaust the estate ; and he declared 
that all costs, charges and expenses which his 
executors or any of them should incur might be 
retained by them out of any moneys which 
might come to their hands from any part of his 
estate. The testator’ died in 1837 : — Held (the 
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court: beiiiff equally divided, and the decision disposedoftheresidiicofherestatcasfollows:-— 
below consequently affirmed) that the executors ‘‘As rcfrards the rcniaiiHler oi: iny real and 
took the residue ns trustees for the next of kin. personal ])i‘ 0 ])erty of what kind soevt'r, not 
V. 8 Pe G-. F, A J. 270; 80 already disposed of, J dired that my execnlors 

Jj. J, Cli. 858 : 7 Jar. (N.S.) 818; 4 L. T. <>90. sliall receive and collect the same from all 
Affii'ining 0 AV. Ik 504. jtersons whatever, and in siudi manner ns to 

A Tesfator gave the whole of his persotial them may seem ja'opei’, and i direct that they, 
estate to his grandson H., his executors, their heirs, successors, representat ives, or descen- 
administrators aiid assigns, “subject to the dants, may apply and <listribute the same, all 
payment <)f debts, funeral and testamentary cii'cumstanees duly cousidered, in sik‘1i manner 
expenses, arxl legacies, and the trusts herein- and to such parties as to them may appear 
after eontained.”' Then followed certain trusts just” : — Held, that there was jK) a])solute gift 1o 
for otiier people, and for H. himself. The the cx( 2 eiitors as individuals. The rt^sidiie was 
testator ai)pointed his grandson, with three not severed from the trust with wliicli the, 
others, executors. There was no residuary testatrix had clothed all her ]>ro];)e.rty in the 
betjuest : — Held, that after the performance of hamls of her executors, but altli<nigb a trust 
the tj'usts H.took the residue for his own benefit, was intended to be created, it failed for want of 
Clarlio w JiUton. L. li 2 Kq. 810; 12 Jnr. (N.S.) adequate expression of it. Yeap'Clipah Xvo v. 
721 : 15 L. T. 14 AV. R. 827. Ouf/ Cheng Seo, L. R. 0 V, C. 881. 

The a]q)ointmcnt of an executor vests in him 

all the personal estate of the testator, and if As against the Grown.] — Upon the construc- 
any part (after ]>ayinont of the funeral expenses tion of a will: — Held, that executors were 
and debts) remains undis])osed of by will, it entitled, as against the Crown claiming in default 
vests in the executor beneticially ; hut whore it of next of kin of the testatrix, to the surplus 
sufficiently appears on the face of the will that proceeds of ecitain leaseholds which were 
the testati)!* (lid not intend the executors to lake bequeathed to be sold for ]),ayment of tlie 
the surplus, they are deemed trustees for those testatrix’s debts and legacies. v. f '/mmv, 

on whom the law would cast the surplus in case 2 Coll. (J. 0. <>48 ; K.) jnr. 782. 
of a conqdete intestacy ; and this is so, whether B. devised and be(pteathed the residue of his 
the executors ai'c expi-essly called executors in freehold, leasehold a.nd personal estates to five 
trust, or any other expressions occur shewing the trustees (whom he apijoitited executors), four of 
office only to be intended for them, and not the them }>eing ministers of the Presbyterian church 
heneficial interest. A test.ator, after giving a in IjOtkIoii, and the fifth })eing. as well as the 
number of pecuniary legacies, some of which testator, a member of that church. The answer 
involved the performance of active trusts on the admitted that it was the expressed wish and 
part of his “executors,” appointed A., B. and 0. ho[)C of the testator, as to his residuary property 
“executors and trustees of this my will.” The genenally, that his residuary legatees would make 
will contained a clause providing for abatcmait use of the same foj’ the beuctit of the Presby- 
<>f the legacies in case of a deficiency, and no terian college, to which he had been in his 
residuary gift : but on the testator’s death there lifetime a Ijencfactor ; and tlie trustees also 
wasaconsidernblesur{)lus: — Held, that the execu- admitted that they did not allege, or contend, 
tors were not bondicinlly entitled to the iindis- or believe, that the testator intended them to 
•|K)sed>of residue. Dillon, wlleilhj, 9 L. li., Ir. 57. enjoy the }>ro})erty benclieially. There were no 
Observations of the A^iee-Chaiicellor, in if w.sv; next of kin: — PI eld. that the bequest (jf the 
v. Chilli (49 L. 5.. Ch. 825), u[)on Dntddon leaseholds was void, and that that portion of the 
V. idermwi (4 Russ. 87) corniiieiitefl on. Ilj, residuaiy estate belonged 0) the Crown, Jidnn- 
A testator bequeathed to his executors the ,done v. Ifinnilfon, 11 Jiu*. (N.S.) 777 : 12 L, T. 
sum of 8()UC charged upon certain jiremises, and 822 ; 18 \V. R. 9G1. S. P., Middleton v. Spleer, 
also a policy of insurance, and after giving 1 Bro. C. C. 201. 

certain specific legacies to one of his })rothers The 11 Ueo. 4 A 1 Will. 4, c. 4o, s. 2 docs not 
and (me of his sisters, he beiiueathed all the alfect the rule laid down in Middleton v. t<j[)i(‘C/\ 
rest and nisidue of his estate to his executors (1 Bro. 0. 0. 201 ). Jh, 

n}H>ri trust to sell and convert into money all liis A testator who died in 1855, b}'" will gave all 
said estate*, and }>ro})erty, “save that therein- his ])roperty and the residue of his estate to three 
before specitieally devisedi, and to pay theinout persons, ujxm trust to pay various legacies ; he 
his debts and some pecuniaiy legacies. He also gave legacies of unequal amounts to each (A! 
bequeathed tlic rest, residue and remainder of his trustees, whom he ap[)oiiited executors. The 
his estate and property, “ save that therciiihefore trustees were also empoweretl to a})point new 
Kpeciiically devised,” after payment of his debts trustees in tlie place of those unable to act. The 
and legacies, upon trust for such of his brothers testator afterwards gave an additi<.>nal legacy to 
and sisters as should survive him : and he one of his executors. He was illeghiinato. and 
bequeathed to each of his executors (by name) died without liaving ever been married : — Held, 
B9L for his trouble :— Meld, that the executors that the undis})Ose(l of I'csidue did not belong to 
were beneticially' entitled to the legacy of 8<.)0/.. the executoi-s, but lapsed to the Urown. and that 
and the ]ioiicy of insurance. Consideration of it was uuaifected by the 11 Geo. 4 A 1 Will. 4, c. 40. 
principles by which court is guided in deter- if, w v. /SYer/ ///////, 2G Beav. 495 : 28 L. J., Ch. 481. 
, mining whether executors take beneticially or in The 1 Will. 4, c. 40 (as to the .right of execu- 
trust since the statute. Cnndli v. Parian^ 11 tors to the undis})()sed of residue) merely shifts 
L. R., Ir. 18. the burden of pioof from the next of kin to the 

A testatrix, after ai^pointing four executors, executor. Ih. 
made over to them by her will “as such” all her Gifts of residue to executors in trust, with 
. property and effects, “ but in trust always for equal legacies to the executors by name, do not 
' ' - the piirposes hereinafter mentioned ” ; and after pass a beueiicial interest in undisposed of residue, 

directing them to preserve certain houses as a which came to the Crown. CJmtee v. CheMer^ 
family house, and giving certain specific bequests, L, R. 12 Eq. 444 ; 19 AV. R. 94<>. 
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■V testatrix, bY her win dated in 1878, alter j residue of the money Of the testatrix, and the 
directimi her just debts and fnueml expenses to i proceeds of the cottYersion^ she had directed, 
bo paicCbv her execiuors. appointed her friend (and also to the residue of the procoals ot the 
and mediial adrtser, E., aiul her friend, 0., sale of the furniture. _ .•< frud^^ 

Solicitor, her execiitorri, aiul gave a number of ( 52 L, J., Ch. ; 4b L. i. o62 , SI \\ . E. //b. 

leiracies, iuelmlimr one of 1,000/.. to E., aiid| 

aiiothei-’ of 100/. 'to C., and revoked all other y CEEDITOE APPOIjSTTED EXECETOE. 
wills imule by her. Testatrix died in 1878, with- « , . m, , 

out aiiv iiext of kin, iiossessed of la)*ge personal Effect on Debt.] — The rule at that \\heie 
estate PI eld, that the exeemtors E. and C. the obligee in a bond becomes executor of the 
were ab^oluttW entitled as au'ainst the Crown obligor, ainl receives assets adequate to discliarge 
lo the pei'sonal estate for tiieir own beueht. the debt, it is extinguished, is also the rule at 
lOwfrIr.,: In jr, Iihksp y. CJi(dl\ 49 L. J., Ch. law where only one of two obligees is appointed !; 
(>25: 4:VL. T, 152 ; 28 W. E. 975. one of several executors of the oiiligor. Xhe 

"Where pcr.iuiaVproperry is uiven to executors ; same rules prevail in equity. Ami this is so 
upon trust thev are exciudetl 'from claiming for i though the obligees are trustees. lur/ua-ds v. 
tlieir own beiieiit, and if the trust fails and there | Moloiuj, 2 Ir. Ch. E. 1. 

are no next uf kin, the executor is trustee for tlic i Accordingly, wliere a father, on the marriage 
Crown. 'Foirrll v. Murnff, 1 Sm. k (4. 381 : 22 i of one of his daughters, entered into a bond to 
L J Ch 408- 17Jur 449* I W. E. 243. * A. and P>. conditioned tor payment of 4.0UU/., 

A.' devised his’ residuai'v personal estate to his | and, on the marriage of another of his daughters 

executors, upon certain trusts, which failed under . entered into a bond to A. and C. conditioned 

the "statute of Mortmain; lie then devised real for payment of 4,000/ and was a party to the 
estates to his wife, charged with a morigage, and i marriage settlement ot both daughters, whereby 


their own beiietit. bur as trustees fui’ tlie wid(.)w i lands to .D., and bequeathe<l legacies to both of 
and the Crown in moieties : that the general his daughters to be paitl out ot his personal 
debts were to be valid out of the [)ersoualt; 3 ’', but estate, if siilticieiit, but if not sumcient out ot 
that the devisee of the real estate was not the devised lands, and appointed A. anil two 
entitled t'l have the mortgage debt discharged other persons to be his executors, and died, and 
out of the personalty. Ihict'e v. Patricliwn, 1 more than sufficient assets for payment ot all his 
Dr k Sm 18‘”^ • 29 L. J., Ch. 848; 8 Jur. (N.S.) | debts and legacies reached the hands ot A 

883 • S W K 597 847 ' ^ Held, that, wdiether A. had or hail not com- 

dkstatrix ilmiWd real estate to A. and B. mitted a devastavit, the cestuis qui trusteiit had 

upon trust for sale. She bequeathed to them all not any equity to raise the amount of the bond 

the inoneV'^ stt>cks. funds, slvares and securities debts out of the lands devised to D.. aitliougli D. 
u'hich shonid belong to her at her death, upon had }->ersonally instituted a suit against A. for 
trust to convert such ]’jart as should not consist indemnification of the lands^ devised to D. 
of monev. and out of the proceeds of such con- j against those bond debts. To that suit the 
version, and of her monevs, to pay her funeral cestuis qui trustent were not parties. Ih 
anil testamentary expenses and debts, and Where one of two joint debtors makes the 
certain legacies. She gave the residue of the creditor his executor, and the lattei iccei^eS' 
moneys produced by the sale of her real estate, assets adequate to discharge the Ikdjjljty, the- 
and of the moneys producetl by such conversion debt is extinguished. Crumjnton v. Iltdnen, 31 
as aforesaid, an<rof her other moneys, after pay- L. E., Ir. 437. 

ment of such expenses, debts and legacies, unto Volunteers under Testator’s Beed-~-ia 

and equally between A. and B. tor their own use I ^ 5 — Acquiescence.]— Where a testator 

and benefit absolutely. 8 he aiipoinred A. ami B. | creditor on bond (who also has a lien 

executors and trustees of herAMii. !>}• a codicil, . ,, 4 . estate for uiiDaid nur- 


iuuiiiiuucu iLi , V,. ....... -- --- property, being the larger portion ot ins per- 

trouble in mhmg as an executor and of estate ; and the bond creditor directs the 

her will ihe testatrix ^ preiiaration of the voluntary deed, and acts in 

sold and concerted the pio[)cit^ .^i\cn the [intrusts of the wdll according to the deed, for 
will, and paid the debts and legacies. Attei Held, that there being no evidence 

<loing so tiiey had considerable balaucx.b m i^,j-jorance or mistake on the part of the 


next of 1 ' 
executors 


I t^rariix pan no Creditor is not thereby precluded from enforcing 

kin. 1 lie question ^vas, u hethci payment of his claim out of all the property of 

or the Crown were entitled to these J including, if necessary, that enm- 


that there was expressea on tnc race or me win 

and codicil an intention on the part of the testa- ! yj dEBTOE APPOINTED EXECUTOR, 
trix to confer a benefit on her executors and i ' 4 . ■. > 

trustees to the extent of 500/., and no more, and, Effect ou Debt at Law.] — If a debtor bo made 
consequently, tlie Crown was entitled to the i executor, the debt is totally extinguished ; othci- 
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if he be appointed adaiinistrator, whose" Bmioi v. Sdw}fii, Cas. t Tal. 240 ; 3 Bro. P. C. 
representative will )>e chargeable afc the suit 595. 

of the arlininistrator de bonis non, of the first A., being possessed of a Itond for 1.400/., 
intestate ; on the authority of Wankfm'd v. deposits it in the hands of B., who signs a proper 
Mankfiwd, 1 Salk. 299, and XeedliamU Case^ 8 aclmowledgment for the same; A. aftcrwai'ds 
Co. 130.^ Iludamt V. Hudmn^ 1 Atk. 461. But assigns this bond to B.. and takes his promissory 
see IldUday v. JBoas^ 1 Eoll. Abr. 920, I note for the valae, but tluj note was never 

^ ^ ^ds will, gives several legacies, and 

Enect on BeDt m Equity.] — ^^Yhere testator appoints B. and another execiitorsj but npikcs no 
makes bond-tlebtor his executor it does not disposition of the residue of - his estate :~HekI 
extinguish debt. ^ Brrhiffton^ y, JSrjm.% Dick, that the money due on this bond is part of the 
456. And see PlfUipa v. Philips^ 1 Ch, Ca. 202 ; i residue, aud shall go to the executors equallv, 
2 hreem. 11 : lox^w 1 Atk, 463 {and that B.’s note is not such a debt as can be 

The coniisee of a judgment appointed the ! extinguished by liis being made an executor: 

executors : the will was | decrees affirmed, except as to costs. 2Iatthew \. 
proved hj the otbei* executor only : — Held, that : Fitz-Slmon, 4 Bro. P. C. 11. 
in mquhy the judgment clebt was not extin-; In 1839 'the soiV of the testator borrowed ()f 
guished. but- \\as assets in the Itaiids of the his father 3t)9/. upon his jtromissory note. In 
, cxecufoi foi payment of his testator’s debts, 1<S42, before the same was paitl, the testator died 

I and, accordingly, that lands of the conusor, sold ' having by his will ai)poiiited his son, witli three 

subsequently to the condition of the judgment, , other persons, executoi-s. The will tvas shortly 
were in the pos'^psnm of a purchaser with notioe ; afterwards proved by the executors otlier than 
i ^ i? discharge of the judgment debt. : the son, power being reserved for him to come 

' nlock y. Pjar/an, 1 Ch. Pep. 39. I in and prove the same. Subsequently the prov- 

; Lxeeutor is a trustee in respect of a debt <Iue ' ing executors all died, leaving the son siiryiVing, 

? by him to a testator. iJmo/ v. Cdur, 11 Ves. ; avIku thereupon, in 1855, proved the Avili. He 

j ^^*pr ... ^ ! had never been called upon by the father during 

! i he examination of an executor under the : his lifetime, nor by the proving executors of his 

I usual decree tor an account ought to contain an i Avili during their lives to ])ay the sum due on 

1 niterrogutory whether he is indebted to the | the note: — Held., that although the debt could 

. testator, the debt trom liimself being assets. A not be recovered at laAv (beSaiise an executor 

i debt due by the executor is assets for the same j could not sue himself) or in equitA’ ('because more 

;j reason that he may if a creditor retain. iSitjmwjH} \ than six years had elaiised between the death of 

l! 'P' testator and the proof of his will by the son), 

I: ga\e his brother and nephew legacies, ; yet, the son bv proving the will had made the 

jj and apponited them executo^^^^^ debt assets in his hands. Pu/B y\ Phh(r<l>i 

il nt rlie residue. Jhey Avere indebted to him ' 28 Beav. 366 ; 6 Jur. (x s ) 117 • 8 W li 697 ’ 

jj in ime(.iua] sums ; this is no release of the debts, j Interest on the debt allowed at the rate of‘ U 

trustees tor the next of kin as H) i per cent, from the date of the pi'obate granted to 
‘I leMtlue. Cturij Croodimje, 3 Bro. C. C. ■ the executor until payment. Ih, 

d ^11 1 testati-ix bequeathed a leasehold estate to 

-j _ bembie, tiiongh persous beneficially interested : trustees and executors, in trust for sale, and ^-aye 

.! an estate may elect to consider a debt OAving i one of such executoi's a ]>eiieficial interest for his 

trom the executor as assets in his hands, yet, if ! life in one fourth })arf of the estate. The latter 
be denies the existence of the debt, the plaiutilf I executor, being at the time indebted to the 
\\\ treat, him p any other debtor of the estate estate of the testatrix, made an assifumient of 

jj who inight be brought before the court on the | his beneficial interest bv Avav of niorto-a<.'e to 

. :ii - colliding with the executor, and j secure a private debt which he* owed to a Sredi- 

:i ,]! punlinje eiititled toa d^^ and deposited the title deeds Avith the 

.;| debt against him, as from a stranger who was ! creditor i-Held. on a bill bv his oo-e.xecutors 

■q mdebted to the estate, lonilhi y, Tomlni, 1 j to recover the title (leei Is, that the estate of the 

,fl X ' testatrix was entitled to a lien on the interest of 

■b ‘ ^’^^fbiary legatees of A. against the defaulting executor in the premises comprised 

fde pel. sonid representatives of B., who was the , in the deeds, in }»riority to the lien created by 
executor of A., lor iiaymont of a debt duo from hia .aSKignmeiit to the moi-ti'utroe : auil the coutl; 

' B. to A., the amount of whicdi was not admitted, decrecd’tho title deals to beV-iivered mj, with 

.ind also for ail account of the personal estate of .a declaration that they beloiiired to the throe 
.i . A. : praying also, unless assets were admitted an trastees. Cuh v. MialdU, 1 o' Hare ISO- •>■> 

:■ I’UMoiial estate of B., and that L. .1., Ch. 401 : 16 Jur. S.e3. ’ ’ — 

i esmte 7- eei’tuiu mills to B., his son, 

estate.— Held that the plaintifts were not at a rent of l,000f. a vear, iiayable each in 
entitled to a dwlaration that it p.articular debt August. In ISTU B. rei i-ffieuted to A that the 
or .sum eoiwtituted an item in the account to be lmsincs.s of the mills had fallen off, and that he 
Ti b“i evidence, tending to shew that could not make any profit if he continued to pay 

thc^ deteudaiits should be ch.-irgeil with such the rent, and A. stated he would eh.ai-im hiu/ no 
par,icuH_rdebtorsuin,wasadmv.ssible. JJ., 236. more rent till further arrangement.. °A„ by his 
residue of his real aud personal will, which was confirmed bv a codicil datwl in 
ostate, nut before devised, to his two executore, ISSl, devised aud bequeathed all his pronoi-ty 
i in common, &c. ; one of them is in equal shares amoim such of his sous and 

by bonddo the testator ; tins bond debt daughters as should survive him mb direrted 

leleased, but slip be ilivided between that no leg.atees .should, bv virtue of his or)iei- 
id no parol evidence shall be admitted, bequest, be exonei-ated from any debt tluo to 
testator mtended to relMse it to the testator at his death, and entered against such 
™1, “structions for that legatee in testator’s books, and A. appointel B. 

0 an attorney who drew ■ his will, fee. I executor of his will, and died in September, 1881 , 
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The rent had been paid by B. np i‘o Angast.1876. .should be paid to him in full : — Held, first, that 
In the testator's books the rent was entered nntwirhstanding the plaintiff had not proved the 
against B. down to August, 1H79, and no rent will, his appointment as executor w'as sufficient 
was entered agaiii^t him after that date ; — Held, to release the <lebt at law, and that any claim in 
that, as the c-irciimstances shewed an intention equity was rebutted by the' prcsump)tion of the 
on the }>art of the te.stator to forego his claim to testatrix's intention to forgive (he debt ; secondly, 
the rent sulrsequent to August ls79. B. was not that evidence of such intention was admissible ; 

liable in equity to any rent after that date. anil, thirdly, that even if the debts were not 

Todd , l\ h. 'R. Ir. 178. released, yet under the circumstances the de- 

Hrs. AV. made her daughter, Airs. F., her sole fendant could not he allowed to set them uj) 

executrix and imiversal legatee. At the dearli as against the plaintiff. Applrhef, In. re, LeriYwn 
of Airs. W., her son-in-law. P.. was indebte<l to ' t. (>0 L. J., ('h. 7U3 ; [1891] 3 Oh. 422: 

her on a boinl conditioned for |.)ayinent iff a sum (55 L. T. 4<H-3 ; 4u W, 10 00. 
of motley by yearly instalinenrs. some of which ; 

did not becr>rne due till after her death : but ' Letter of Instructions Cancelling Beht.] 

others which became due l:>ef(j!'e her ihaith re-' — An executor is liable in equity to account for a 
mained luitsaitb Airs. P, proved tlie will, ami ' debt <ine from itim to his testator s estate, although 
about twelve months after her mothers death in a letter of imtriictions addressed but not 
passed the residiuuy account, .sliesving tliat the emnmunicated to him it is stated by the testator 
<lebTs w<n‘e all jjaid. P. took the bond into liis to ])e cancelled. Ah'tnxf v, IJtrd (L. R. LS Eq. 
po.ssession and kept it til] his death, which took 315) distinguished, In rc, Jlfpslop v, 

])lacc mure than six mouths after passing the ('htindnn'hi'uK (54 L. J., Fii, 1(5S : [1894] B Ch. 
account, and ap})iied to his own use ail the ' 522 ; 8 R. 6S0 ; 71 L. T. S753 ; 43 \\o R. 6. 
other ])ers!>ual estate of Airs. AAh After the 

<leath of P., a <iecree having been nimle for ad- ■ Proof of Will.] — A testator died in 1842, 

ministration of his estate, Mrs, P., as executrix ■ liaving apjjointed R.'and others his executors, 
of lier mother, sought to [)iv)ve as a creditor on R., who owed the testator 300/. on a promissory 
the boml: — Held, that as the debts of Airs. M’. ^ note, dul not prove die will until 1855 : — Held, 
had been p»aid, ami the residue had become a. I that lie could not then set up the Statute of 
clear fund in the lifetime of P,, the liability of ; Limitations in respect of the debt; that the 
P. on the bond Avas extinguished, and the proof Laet oi; proving had relation to the testator’s 
could not be allowed. Prtve v. Price, 48 L. J., ; death, and thal he must be considered as having 
Ch. 478 ; 11 Ch. H. 163 ; 40 L. T. 6(58 ; 27 AV. R. the 3(.i0/. in his hands as assets, and he was charged 
fi98. i therewith with interest from 1855. Iiifde v. 



1407 EXEOUTOE 'itl> ;ii)MmiSTSATOE- 

from a court of equity/ was equally invalid to Wlu^u a 

toreforcclis. the : 

Receipt of Money belonging to Estate.]- Sircr^ 
If A., the httivant of it., sells the gooils of 0 ., eo'isod in l 
an uitcwtate, as well after hus death a.s before to be -Kliir 
though by the. orders of 0 ., and pays the- money at o' 
ansmg tluji-etrom into the.hands of 'lb, the latte^ kS 's i,l 
may bo sue. as an e^cecutor do son tort. /S . a Z, ^ 

If a peiKou iuis rnouov bolou^i'inf’^ to uu tn ofnno p 
te.Htale in his hands at the time when an action ks au^o/ 
IS biought against liim as cxecutorfov a debt due s'/ 

« l-Wo as an cy-ecuto; do Ah lam.. 


.. l’‘^''>‘’t’n cannot be charged as excc'H- 

h r do sou t.,rtryhiIo ho acts unde,- a power .‘f 
attorney .made to him by one of several executors 

act aitci the deatii ot sudi executor, he mav lie 

tort, though ho act.s 
nndu the .adyice of auntlier of the ' executors 
lins not pn.ved. f brt/e v. . U,Mr/,. 4 M. & s 
KiH. K Id:! 

•1 -.vin niJPnintod an oxocuior under 

a %wlt provo,s it, an.l deals with tl.e osf.ate he 
cannot be ponniito,! to say tliat he nets m.k-r n 

exceuto,/t- in 

t It “^‘•■cutor. Cr'm/,um 

Jume, 2 Dow, 24 ; 14 K. K. <){;, 


Acting as Agent of Biglitful Executor i 
^ f executor, cannot be treated as 

"■''Th'" been 

?| 7 . T 39 L. J., c. P. 

179 , L. It o 0. P. 113 : 22 L. T. 236 ; 18 W. R 
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of any articles Lemp; sold. Tn Deceniljer, she goods, the parish officers became executors de 

1S?7 r fi! in valued In Jaiiimiy, they would be liable to A. in trover, because 

m' ru'l i !i ,;,7 cj-editor to whom such a sale was so inconsistent uhth the bail- 

inh? Av 7h t she pve a promissory meut as to reyest the right of possession in A. 

n >i hn that ainouut, payaWe to the creditor But if the parish officers merely relinquishetl 

oui^mLh!isti ‘ui!!n ' r?! their possession, and let J. take possessio\i, this 

*SVrt' V ‘ ir/zi .f tort, goods by a stranger, who afterwards relimiiifshed 

pjjf j\ P 4 yi .y 3 . P : « D. P. c. them, would not be a conversion. Samuel v. 

b.S4 U J Lx. 202 : 2 Jur. , 4;x Morrh, 6 Car. & P. 620. 

f fi! ,r together. A party who knowingly receives a chattel 

c‘i lunatic, ivhen the other from an executor de son tort, and deals with it 

the hLiriry ino himself become thereby 

\ l.f 1 yy ' a! ^ 3 ^‘<>utiniie<l to do so. executor de son tort. I^auU v. Stmjj,wu, 9 Q, B. 

A bill ua,-. hied against the surviving brother, 365 ; 15 L. J., Q. B. 3«2. 

the i iyviiyii-yyriayyyr to have a declaration charging that a lease became 

his hi'nilu^r 6 v* <^'Xt-‘eutor do son tort of vested in the defendant by assignment is sup- 
iLinat yf y^ rmnl ■ the ported, without proof of an assignment in fact, 

lunatic s ])ciM)nal e-tate, and tor an account ot by evidence that the lease vested in the defeu- 
the partnerdiiii a^.eis. To that bill the brother dant as executor de son tort. It 
tlm srating <iLsrinctly that A creilitor of an intestate, who receives goods 

hmat yV k^yh ^ Y'T ^ intestate, after his death, from his widow, 

a <Iis-oinrinn '.f ir •+* payiiierit of his debt, cannot protect his pos- 

Imal yy I- n Innatic he (the surviving administrator, upon the ground of suchdelivery 

estate, and having been made by one, who has, bv such 
t rmn mtermeddling, made herself executrix de son 

tf f] yyy yy plaintiti excepted l tort; no fact appearing to give colour to her 

e^^btioi y nm^ he\fu,v"7 'y^f ’ ^ I character of 

9 Jin k s5 ->6“ Jk r k ok .kyi k executrix, except the single act of wrong com- 

. t ‘ •) - 'J , <S L. r. -oO , 11 \\ . It. i>o4, plained of, in which the (lefendnnt 
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payment of probate duty. Atti-'Gen. v, 

York 2}irwen(^ii CiK, 07 L, J., Q. B. 80 ; [18981 
1 Q. B. 20r> j 78 U T. 01 ; 46 W, B. 198 ; G2 J. P. 
132-.C. A. 


h. Legal Positiok of. 

Liabilities of — Generally.] — An executor de son 
tort is subject to all the liabilities, but entitled 
to none of the privileges of an ordinary executor. 
(hr m (chad v. Carmiduiel^ 2 Pb. 101 ; 10 Jur. 
908. 

An executor de son tort cannot discharge him- 
self from an action brought by a creditor, by 
<lclivering over the eifects to the rightful execu- 
tor after the action is binught. Cvrfts v. Vernon^ 
a Term Pep. o87 ; 2 H. Bl. 18 ; 1 R. R. 774. 

Nor can he retain for his own debt of a higher 
nature by consent of the rightful executox*, given 
after the bringing of the action by the creditor. 
Ih. 

At law an executor dc son tort cannot dis- 
charge himself, unless he hands over the pi'operty 
to the rightful representative before action 
brought. Hill v. Curtin^ 35 L. J., Ch. 133 ; 
L. U. 1 Eq. 90 ; 12 Jur. (N.s.) 4 : 13 L. T. 584 ; 
l-tW. R. 125. 

If an executor de son tort hands over the pro- 
perty of which he has wrongfully possessed him- 
self to a second person, that person may possibly 
he sued in equity, but be is not liable as executor 
de son tort. Ih. 

The rule in equity follows the rule at law, so 
that if an executor de son tort can prove a settled 
account with the rightful representative before 
suit, it is a sufficient answer to a bill in equity 
against him for an account. Ih 

A Yxerson who is sued as an executor, and who 
pleads plene admiuistravit, although he thereby 
admits that he is executor, yet that may be that 
he is only executor de son tort ; and ar/executor 
de son T(u*t is not liable to the amount of all the 
property of the testator that would pass by a 
will, but only for the amount of assets that come 
to his hands. Yardley v. ArmUl^ 2 D. (K'.s.) 311 ; 
10 M. & W. 141 ; Car. & M. 434. 

A. was sued as executor of his father, and 
pleaded plene adxninistravit. The father left no 
will, and was the oumor of a leasehold house, and 
A., after his father’s death, received some small 
sums which had been <luc to his father, and paid 
the expenses of his father’s funeral : — Held, that 
A. was nor liable for the value of the leasehold 
house, and was only liable to the extent of tlxo 
sxnus he had actually received, agaiiist which he 
had a right to deduct reasonable funeral cxi>enses. 
Ih . 

To an action by a rightful executor against an 
executor de son tort, the latter cannot plead, by 
way of equitable defence, plene admin istmvit 
before the grant of administration to the former. 
MiTortJiy V. Sundford, 3 H. C, 330 ; 34 L. J., 
Ex. 42 ; 30 L. T. 654 ; 12 W. K. 1008. 

Payments made by an administrator de son 
tort, pending a suit for an accoimt of an intes- 
tate’s estate, to a person who took out adminis- 
tmtion after the institution of the suit, and was 
thereupon ma<le a co-defendant, will not l^e 
allowed. Ltiyfeld v. Zaypeld, 7 8im. 172 : 4 
L, Ch. 2. 

A |>arty sued as executor de son tort Jointly 
with the rightful executor, stateil by his answer 
that he had, Ixefore the bill was tiled, accounted 
for his receipts arid payments to his co-defendant, 
and paid over to him the balance Held, that 


such settlement would not be binding on tlie 
plaintiff, who was beneficially intexested in. the 
estate, and Ihexcfore the court refused to insert 
in the decree the usual direction as to not dis- 
txubing settled or statcdaccounts. Such a direc- 
tion is applicable only to an alleged settlement 
of accounts between intiff and defendant, an<l 
not to one bet weci i co-defen dan ts. ( h rm ieh del 
v. Ckriii iahad, 2 Ph. 101 ; 10 Jur. 008. 

Plea of Plene Administravit.] — Plene 

administravit by an executor (ie soxi tort is no 
defence, either legal or efpxitable, in bar of n-ii 
action of trover, trespass, or for money received, 
at the suit of the ])crsonal representatives of the 
deceased. Flircudlty v. Sand ford. 3 H. k C. 330 ; 
34 L. J., Ex. 42 ; It) L. T. 654 : 12 R. 1008. 

Por Bebts of Testator.] — The executor de 

son tort of an executor is liable at common law 
in respect of the debts of his fu'imnal testator. 
Hcyrieh v. Anderson, 14 Q. B. 719 19 L. J.. Q. B. 

231 ; 14 Jur. 457. 

■— Under Covenants in Lease,] ■— The 
assignees of the reversion upon a lease sued the 
defendant for breach of the covenants therein. 
The lease hatl been granted to U.. who held the 
demised premises thcrcxiridcr until his death. 
His widow administered to his })ersonal estate. 
.At her death H. received the xentsof the demised 
premises, which were let to undei'- tenants, .and 
xipon his death the defendant received the rents. 
The covenants in the lease grante<l to G. had 
been broken : — Held, that the defendant was 
liable as executor dc son tort upon the covenants. 
A'lUiams v. JleaJes. 43 L. J., 0. P. 80 *, L. R. 9 
C. P. 177 ; 30 L. T. 20 ; 22 W. R. 317. 

Of Executor ol] — An executor of an 

executor de son tort is not liable for breach of 
contract committed by the original testator, 
although tlie executor <le son tort has actually 
possessed himself of the particular property or 
effects of the testator in respect of which the 
eniitract was entered into. Il7/.v,4// v. J/odr/son, 
41 L. J., Ex. 49 L. R. 7 Ex. 84 : 20 "W. R.488. 

When Sued as Administratrix.] — A bill 

in equity by a ereditnr to a<imirhsrer the estate 
of a testator alleged that the testator by his will 
gave to his wife the use for Ixer life of half his 
estate, and appointed hei* guardian of his children; 
that administration witli the will annexed had 
been gra7ite<l to hex*, who was ‘‘the only legxil 
]xei'soxial x’epic-entative and also heireJ theitndis- 
|i<)sed-c)f moveables and immovealjles,” axid that 
she had xcceived and entered into possession of 
all the real and }>ex‘sonal estate of the deceased. 
Plea, tliatshe wxi^ not, nor had ever been, admiii- 
istx'atrix with the will annexed or tlie legal 
f>ersonal x'cqix’csentative of the deceased : — Held, 
that if she was not administratri.x, she was execu- 
trix <le son tort, and the bill could be sustained. 
Plea ordered to stand for an answer, with liberty 
to exce})r. Ihiyner v. Koehler, 41 L. J., Ch. (597 ; 
L. R. 14 Eq. 262 ; 27 L. T. 50G ; 20 IV. R. 859. 

Of Trustee holding Bond and Creditor.] — 

.H. W., as trustee of a marj’iage settlement, held 
a bond to secure 1,200/'. W., his lirother, who 

WMs a specialty creditor of the oliligox*, obtained 
possession of the obligor's assets, and applied 
them in payment of his owxi delu arul of simple 
contract debts bofoi’e administmtion, which was 
afterwards granted to the obligor’s widow, the 
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sister of who was entirely guided by his 
•advice and luuler his control. Subsequentiy W. 
represciitc i to H. W. that oiiiv the sum of dOO^ 
-was forthcoming on foot of the boiuL H. W., 
acting on this statement, retired from the trust, 
aihl a memorandum was endorsed on the trust 
'deed, signed bj the administratrix and the tenant 
tor Lite of the trust fund, stating that the sum of 
60 ( 1 /. on^y was available to yjay "the bond, and W. 
was jijipointerl Inistee of the marriage settlement 
in hiaee of H. W. The a'^scts of the obligor 
'.’i oiiid have been, if projterlv administered, sutH- 
in full:-~Held, that W. 
and Ff. \\ . were both liable to the full amount of i 
toe boiuh but that W.'s assets (he having died) 
vyere primarily answerable, as he had received 
ihe trust fund. Fefheri<fo;ie IL v. Wr,sf^ Ir. E. 6 
Eq. S(). 

Field, also, that in such a state of facts it was 
mot neces>ary to take an account of the assets of 
the obligor. Ih. 

Joint and Several Liability.]— -The liability of 
•one executor de son tort for the acts of another 
'executor de son tort is not limited to the extent 
■to which there has: been an actual personal receipt 
<*t goods or money by the first named wrongful 
exeeut or : bur one executor de son toj’t may be 
liable for the acts of another when such acts have 
been authorised and directed br him. Kennu v 
[1897] 1 Ir. R. 513. ‘ 


specialty debt, and plead the payment of that 
debt in bar of the action. 0,renhum v. Claim, 
2 R. k Aid. 309 ; 9 L. J. (O.S.) K. B. 229. 

A. ordered a pair of boots of B., ami paid B. for 
them. ^ Tim boots were never <lelivered to A. ; 
and being in the hands of the jouriie^nnaii who 
made them, A. was obliged to pay the journey- 
man the price of making them before he could 
get ]>ossession of them. A. being sued as execu- 
tor de son tort of B. Held, that he was liable 
for the value of the boots as executor de son tort 
but that he was entitled to be allowed the sum 
he had paid the journeyman. IMhy v. Jluell 
1 Car. & K. 716. ’ 

A after the death of B., obtained possession 
of the cattle of B. from G., with whom they were 
agisted, A. paying C. for tlie agisting. A. being 
sued as executor de son tort of B. that 

he was not entitled to any allowance for the sum 
he paid to C. for the agisting the cattle. Ih 

All executor <le sou tort is entitled to paymmits 
made by him, winch would have been allowed in 
a due course of administration bv the rightful 
executor. JfeCarth^y v. Donovan, 13 Ir. C. L. .E. 


Validity of Acts of.]— The act of an executor 
•de son tort is good against the true repre.sentative 
■nt the ileceased only where it is lawful, and such 
•an act as the true representative was bound to 
])ertorm in the due course of administration. 
Buvldey V. Davher, 6 Ex. 164 : 20 L. J., Ex 114 • 
3 J 4 ur. (> 3 . 

Where an executor de son tort realiv acts in 
the character of executor, ami out of the assets 
ni ins hand makes a payment in satisfaction of a 
'debt due from the deceased to a person who at 
tlie time might reasonably su[)iiOse that he had 
.authority to act as executor, sucii jiavmcnfc is 
valid and binding upon the person who afterwards 

.p'tvmicsrlie rightful mliuiiiisti-atoi'. Tliompmn 

'. . Hitfthiiji. 2 bl. I'c Bl. (!3(.l : 22 L. J., Q. B 4i8 • 

ISJui.oS; 1 W. K. -KW. 

Bur acts suffieiout tc. make the executor desoii 
TOiT cliarfreable as such, do not uecossarily make 
nm liayment good against the rightful executor. 

an executor 

■dc .sou tort ha.s a sufiicient title to maintain .an 
action agiimst a mere wi'ongdoer. for the seismre 
' it a diattel. OxKjhton v. liqmhiiix. 1 B. A 4 d 
241 : 8 L. J. (O.S.) K. B. HU4. ' 

•rsTT Agreement on Subsegnent 

tmr t?wi oxeeutor de .son 

ioit, to whom administration is subsequently 

‘■1“ a,greoment made by 

mtcstatt. A'c a. llm-nhij v. (Henn. ,8 K. A: 31 

bo- ; 1 A. A: E. ii) ■ .-j L. J., K. B. 161. 

■ “ Allowances.] — An executor de .son tort 1 

come f thf" [‘■'*‘“ 1 " of thedeoonsod i 
exner, es v "'tI ™'” for funeral ; 

S‘“w. mfilAu'Si’ ”■ "" ' . 

An executor do son tort may, after aidinn 
-brought by a simple contract m-editol, pa? a < 


1 Action against-Parties,]_The legal personal 
e lepiesentative ot a testator is a nece-ssary party 
e to a suit tor the administration of his real and 
■. personal e.state ; and if he is not a party, no 
dcciee can be made in such a suit, even aithouo'h 
an executor de son tort and the trustee.s of the 
r real estate are before the court, /loa^srll y. 

i ; n«? Jiff. 

' i4 Pll stated a will nnil coilieils eiving the 

• GiMt 'th^ “"“’■"‘'y appointing an executor, 

, t,h.it the e.xecutor had proved the will and also 

previously nioddled with the as.sets. anil iiravirn. 

. adimmstratmn Plea, that he had not proved 
t! V-Hejd. that the pie.a was good, .since 

• the only iclu.-t that could be given against an 
e.xecutor de son tort, in the absence of the prooor 

e,xecutor, IS the ajipointmentof a receiver, run/ 

L Cl>. 100 ; L. 11 . 1.5 E,i. 

2b L. .[. 6 ; 21 W. E. 166. ^ ’ 

A creilitor of a testator brought an action 
ap-inst the executors, who had not, proved but 
in Australia. allc<nnc»* 
tluit they had paiil some of the legacies.^' but 
letused to jiay the fuiiei-al expenses and debts • 
and also against other defendants, alJegiriu' that 
the\^ had got in a jiortion of the assets in England 
aiidthat they threatened to dispose of sucli assets 
uithont regard to the debts. The jilairitiff 

o X ’.T administration 

ot the estate and ptayment of the debts - and 
again, st^ the other ilefendants he claimell an 
injunction to restrain them from parting with 
the assets Held, that the executors" were 

and that the other defendants were proiierlv 
made parties as executors de sou tort. ^ zLvft 
Amhivv V. Lt talma, 45 L J Cli 768 • 

3 Ch D. ]a8 ; 35 L. X. <, 3(34 W E 1)82 ^ ’ 

nf of the aiwets 

ot a testator or ot an intestate without having 
admuii.stcred, a bill for an account, to the extent 
ot the siieoific assets he has received, will lie 
o-'=^“ator do son tort, though there 
n-/ personal roin-osentative. OwM v 

42 L. J., Ch. 846 - L E 1« E.. 

53-t ; 2-J L. T. 206 ; 21 V. E. 83?’ ^ 

_ A creditor of an inte-state filed a plaint in a 
county court against the widow and two other 

45—2 
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}>ersons for adiTiiiiistratioii of his estate, and for 
an account, aj^ainst them as executors de son 
tort. On the plaint coming on for hearing, they 
demurred to it ore ten us, on the ground that the 

court, Tlie hearing 


The husband of an executrix or administratrix- 
is liable for all the assets received or <levastavits 
committed by himself or by his wife during the- 
coverture, and his estate remains liable after his- 
death. Smith v. Smith, 21 Beav. 385. 

The husband of an executrix, who was liable- 
for a breach of trust, made his wife and two- 
others his executrix and executors. They 
possessed themselves of ail his assets : — ’HeLL 
that the Imsbaiul’s liability was not satisfied by 
the circumstance of his widow uniting in herseif’ 
the two characters, Ih. 

In a suit to charge the hnsbaiurs assets, an. 
iiifiuiry as to the amount of such assets received 
by her was refused : — Held, tliat Ijer legal 
})ersoTial representative was not a iiecessiuy 
party. Ih. 

Husband, though parted from his wife, charged! 
in eciuity with his wife’s wasting of goods, which 
were deviserl to her for her lifetime. Ih/f/rt v.. 
litiad. 1 Yern. 143. 


legal personal re[)rescntative was not before the 
then adjourned, and 
shortly afterwards the plaintiff took out adminis- 
tration. On the case subsequently coming on 
again for hearing the county court judge dis- 
missed the plaint so far as it sought relief against 
the defendants, but made a common adminis- 
tration decree, giving the jdaintiif leave to 
amend the ])laint by stating the grant of 
administration. On appeal : — Held, that a bill 
for an account against an executor de son tort 
was sustainable, notwithstancling the absence of 
the legal personal re]:>rcsentativc. Ih, 

Pleading.] — ^^Vhen a person has inter- 

met Idled with the assets of a testator without 
authority, he may he sued by a creditor of the 
estate as executor tie son tort, to the extent of 
the assets he has received ; and it is not neces- 
sary, to su])]>ort such an action, to charge him 
expressly with having acted as executor tic son 
tort ; it is sufficient to allege tliat lie has inter- 
metklled with the assets without authority. 

In Amhh‘r v, Lind any (supra). 

Evidence — Admissibility.] — In trover by 

an adininistra,trixagaiiist A., who had made him- 
self executor <le son tort, evidence was received, 
ill mitigation of the tlamages against A., of pay- 
ments made by liim, which would have been 
allowed in a due course of administration by a 
rightful cxec'.iitor : — Held, that such evidence 
was properlv received. M'Carthy v. lionoaoi, 
13 Ir. 0. L. k. 195. 


Admission of Assets . ] — E xeeut i*i x raariies. 

and her husband and she admit assets in answer 
to a bill against them. The assets become 
a debt of the husband in respect of this admission, 
and may be ])roved under a commission of bank- 
ruptcy issued against him. JIAilllinma, In ?v\ 
1 8ch. A Lef. 173. 


Other Matters.] — A., having proved the will 
of B., in which she supposed herself to be 
appointed e.xeeiitrix. employed C., an auctioneei', 
to sell the gi'»ods of B. They were sold to 1)., 
who, as an inducement to 0. to let him remove 
them without payment, expressly promised to 
pay C., as soon as riie bill should be made out. 
lh\)}>are was afterwards granted to E., the real 
executrix, who gave H. notice not to pay the 
price to C. Xotwithstanding* the express pro- 
mise, C. cannot sue D. for the jiricc. Dickanaon 
V. Xaul, I Y, A H. 721 ; 4 B. A Ad. 038. 


Where he Participates in a Breach of 

Trust.] — Yliere. upon administration granted to 
A. and B., A. being a feme covert, the fund was 
invested in the names of B. and the husband of 
A. at a banker's to be }>aid out u|)on their joint 
chcciues ; and, after the death of the hiisbaiid of 
A.. B. tlre^v out the fund and abscomlod : — Held, 
that the husband of the administratrix, having- 
]\y such deiiosit put it out of her conti-oi. and. on 
his death, eiialiled B. to approjiriate the money 
without the control of his co-administratrix, had. 
been guilty of a breach of trust, and his estate 
was liable to make the fund good. Clonrjh v. 
Bond, 3 Myl. A C. 490 : 8 L. H, Ch. 51 : 2 Jiir.. 
958. . 


Till. MAEPJED WOHAX EXECUTRIX OR 
A1UMIX18TRATRIX. 

Assent of Husband, ] — Ailministration taken ])y 
a feme covert must be presum e<l to be taken 
with privity and assent of husband. Adain v. 
Shaw, 1 Sch. A Lef. 206. 

Liability of Husband— Devastavit.] — Feme 
administratrix wastes the assets, then marries, 
and dies ; hmsbaml liable to no more than the 
value of what came to his or his wife’s hands 
after the intermarriage. Sanderson v. Crouch, 
2 Tern. 118. 

A man marries an executrix ; he shall answer 
for so much of the personal estate as she 
posses,sed, though he took it as a portion with 
her. Bachelor v. Bean, 2 Yern. 61. 

How far the second huband is liable to a 
devastavit or breach of trust of the wife and her 
first husband, ybrfon v. 1 Yern. 309. 

, The defaults of a feme trustee and executrix 
are chargeable to her husband. Smith's Bstate, 
48 Xi. J., Ch, 205. 


Liability of Wife.] — A feme covert executrix 
answering se[)arately from the husband, is not 
exempted by her coverture from rendering an 
account of the assets come to her hands. Pern- 
her/ on v, 21 Gill, 25 L. J., Ch. 49 ; 1 Jur. (N.S.) 
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account, j lot only for the articles taken Siuce 38 Geo, S, C. - 87 , s. 6.] — Where an infant 
posse^-^ion of by her, hut for the ajiplication is sole executor, administration shall be granted 
thereof, and of the moneys arising therefrom. Ih, to the guardian, or such person as the spiritual 

court thinks lit, till the infant is twenty-one, at 

For Devastavit of HusTband.] —A married which time, and not before, probate shall be 

woman exocntrix pnwing the will and surviving | granted to him. }}aHe, 4 Ves. 149, 

.her husl^and. is liable fora (ievastavit c<>nimitted 1 note Qi), 

by her husband dining their joint lives. Soadtj If letters of administration be granted to an 
V. 1 urnhuJL L. J., Oh, 784: L. 11. 1 Oh. 494 ; infant, under which lie receiires and cUsposc.s of 

12 ,hir. ()12 : 14 L. T. 818 : 14 W. K. 955. the assets of the intestate, an account cannot be 
.8. P., Add'ir w Sh<(u\ 1 Sch. A Lef. 208. directed in respect of his receipts during infancy, 

iJuring coverture, pinbate was granted to a lliudmamh v. 8 iiuss. 824 \ 27 11. li. 

feme executrix, who was also a legatee under the 81. And nee 1 L. J,'(o.s.) Ch. 24. 
will. 'File iiusliand died insolvent, leaving the 

\viic .''UiA ing, who died leaving assets : — Held, j Executor de son tort, J — An executor, an infant, 
that the wife's assets were liable to make gooil i who never proved the will, received during his 
the j<o'nt recei]its of herself and her husband infancy assets of the testator, and [laid them to 
<din ji!g coverture. Ih. the tenant for life, by whom they were lo.st : — 

Hehl, that by reason of his infancy at the time 

After Decree for Dayment.^~A decree in j of the receipt, he was under no liability to 

am ailministration .suit instituted against hnsband i account for them. Stott v, MetaiockA^l L. J. 
.and wife, e.xecutor and executrix, directed the | Ch. 740 ; 0 L. T. 592; 10 w] 11. 005— C. A. ' ’ 


io account, not only foi- the artiele.s taken 
posse^siem of by her, hut for the ajiplication 
thereof, and of the moneys arising therefrom. Ih, 

For Devastavit of Husband.]— A married 

woman cxvcntrix pnwiiig the will and surviving 
.her husl^and. is liable fora (ievastavit committed 
by her llu^l)and dui'ing their joint lives. Soadtj 
V. TunihdlL 85 L. J., Oh. 784 : L. 11. 1 Ch. 494'; 
12 Jiir, (X.s.; 012 ; 14 L. T. 818 : 14 W. E. 955. 
.8. P., Add'ir X. 1 Sch. A Lef. 200. 

IJuring coverture, pmbate was granted to a 
feme executrix, who was also a legatee under the 
will. 'File iiu.riiand died insolvent, leaving the 
wife .'Surviving', who died leaving a.s.^.^ets : — Held, i 
that ^ tile wihfs assets were liable to make good ■' 
the j<o'nt receijits of herself and her husband 
•during coverture. Ih. 

After Decree for Fayment.] — A decree in j 

am administration .suit instituted against hnsband I 
.and wife, executor ami executrix, directed the i 
payment by the husband and wife of a sum of ! 
money. The imsliand having died, tlie wife | 
.surviving' may be persoiiallv liable for the 
■amount of this decree. Dunne v. iJoule, 10 
Ir. Ch. 11. 502. 

■ After Proof against Bankrupt Husband’s 

Hstate.] — if the husband of a feme covert cxecii- i 
trix eoumiits a devastavit, and liecomes bank- I 
ru})t, tlie wife surviving is not liable. Detinon i 
T. (ndlim, 2 Ero. 0. C. 828. ’ 

Payment to — Discharge of Debtor — Co-execu- i i 
■tor.] —Payment by a debtor of a testator, and j : 
'delivery by a bailee of chattels bailed by a, testa- j j 
tor, to a feme covert who is appointed executrix, ^ 
are valid as against her co-executor, though the I r 
liusband of the executi'ix never assente( I to his wife ' I 
.acting ase.xeciitrix, and, subsequently to the pay- | s 
ment. ref used to allow her to act, and although on i t 
that ground probate was refused to her, if the I . 

payment and delivery were made bona tide, at the i t 

lequest of the executi'ix as such, without know- I 
ledge by the party paving and delivering of the n 
•dis.seiit of the husband, though with knowledge r 
•tliat she was a feme covert. 'De)nhrt‘to)i,x. Chao- i' 
man, 7 EL A Bi. 210 ; 2H L. J.. Q. B. 117; 8 Jur t 

<N.s.) 839. Ahlrmed on appeal. EL Bl. A El ‘3 

lim ; 27 L. J Q. B. 429 ; 5 Jur. (n.s.) 507 “ 

•6 . 11. 709— Ex. Ch. ^ 

Other Matters.] — The husband of an adininis- b 
tratrix is in a lidiieiary position, ami cannot c 
})urchase trom a co-administratrix, without the t 
■(xmsent of ail the ccstuis que trustenr. Deppevell. ii 
In re. 1 eppenU v. ('hdniherhtin, 27 W. il, 41(). t( 
WlKu-eotieof suchcestiiisquetrustent objected t 
do such a purchase, and after a lajise of about a 
Loiii tccu liK'mths took legal proccodin‘»*s to set it * 
aside Held, that the purcha.ser not having been I o’ 
imhiced to change his position by reason of the tl 
piaimifts dciajx the plaint-itf was entitled to 
have such sale set aside, notwithstanding his 


X. ADMJNI8TEATIOX. 
a. Assets. 

1. Legal or Equitable. 


IX. IXEANT EXECUTOE Oil ADMIXJS- 
TEATOE. 

prior 

t(> tin >tatute an infant might administer at 
enteen, he could not commit a devastavit 
Zi'} nvriri/m/r V. JVeid, 1 Tern. 

*1-8 , Ch. Ca. 10 / J 2 Ch. Eep. 8G8. 


i- 1 Distinction — Generally.] — Erpdtable a.ssets, 
:- 1 when they come into tlie hand of the executors 
n I in moia^y, are legal assets. 3Idr.stvn v. iJoivnen. 

I 1 A. A E. 81 ; 8 N. A M. 8(;i ; (> (Jar. A P. 881. 

! That which an administrator is entitled to 
“ ! receive as administrator virtnte officii can never 
d 1 be eipiitable assets ; and in considering whether 
j assets are legal oi* equitable, the question is not 
j whether the inoiiey is recoverable tlu’ough the 
e j agency of a court of e{phty or a court of law, 
c j but whether it is money which tlie personal repre- 

- j sentative is entitled to recover inde[ajndently 
1 j of any directions of the testator. Aft.-f^en v. 

; Drunniuf/, 8 H . L. Cas. 248 ; 80 L. J., Ex. 879 • 
i 0 Jur. (N.s.) 1088 : 8 L. T. 8G ; 8 \V. E. 8t>2. ’ 

- I Distinction between legal and equitable assets, 

3 an equity of redenqitiou of an equitable charge 
1 on I'cal estate is legal assets because tlie money 
’ recoverable by the execiitoi', virtnte officii. 

. (aok V. (T^rer/nou, 8 Drew. 547 ; 25 I.. J.. Oh. 700 : 

. 2 Jur. (N.s.) 510 ; 4 W. E. 581. 

; A testator died in 1842, entitled in reversion 
to a moiety of a settled fund of personalty. His 
other pnipcrty, consisting of I'oal estate (Charged 
by his will with debts, was administered by the 
:■ court. In 185<S, the reversion fell into possession, 

1 the trustees of the settlement paid the money 
, into court under the Trustee Eelief Act, and the 
^stator s inoicjty was paiil out to his executors : — 
Held, that this fund was distributable as legal 
I assets. Mutloio v. Muflow, 4 De G. A J. 589. 
j Held, also, that the fund must bear a share 
ot the casts of suit which had been paid out of 
the equitable assets. Ih. 

Equitable Charge.] — Charge for payment of 
debts makes equitable assets. " .Hmleux. Bhhtn, 
^ Shlphard v. Lutwldf/e, 8 Ves. 2(>. 
I^pe V. Gimpu, Dick. (>88 ; 8 Ves. 28.* n. Sill v. 
Prune, 1 Bro. C. C. 188, n. ; Dick. 884. Wrlde v. 
CldrJie, Dick. 882. 

j Held, upon the construction of a will, that a 
I primary direction for payment of all the tes- 
I tators debts rendered his real property e(iuitable 
I ass^ets, such direction not being controlled by a 
i subsequent disposition of his personal estiito 



- For Payment of I^egacies*] — Blonev 
amiDg trom the sale of laiHls do\ ise<l to Hie exe- 
cutors in trust to sell for the payment of legacic'^ 
constitutes equitable ami not legal assets and 

"ST cc:rfe:iastu;af cou ; 

Earlier X. 4 Man. & Ily. 38« : 9 B, C. 489. 
•— Proceeds of Keaityunder Administration, "i 

■— i he imieecils of the sale of a testator s real estate" 
directed by him to be sold for pavnumt of delas' 
the sale being made under an onler of the court 
in an administration, are erpiitable assets. EaJ/i 
V. Sadler. 40 L. Oh. 791 : L. 11 jo k , j//! 

25 L. T. 202 : l!l W. i;. iu;- X.,r foUmvin..'. 
Umajroev v. Cooper^ infra. 

The proceeds of real estate directed bv t lie- 
court to be sold for payment of debts, amf paid 
by the imrchaser into court, held legal assets. 
Lorrijrorc v. Cooper. 2 Sm. <.V: G. 271. 


, , . — w'M.w ■ — xesrarnr 

ordered ins estate to be sold, and after giving a 
l(^gaty to his wife, directs the remainder to "be 
wsted in the executors for the payment of debts : 
the money arising from the sale is equitable 
assets. La ran v, Calerufl. 1 Brn. 0, C. 135. 

1 w ^ residue after iiayment of 

e..tat(; : npoti a total iiisolvenoy. lieM to be 
gimtabie assets. Batwn v, LhuUrffreea^ 2 Bro. 

5\ here a trader devised real estate to his 
oxociitor for sale, and with directions to convert 
all hi.' property into personalty, and after imv- 
l . ^ tf> invest the residue in tiiu 

funds, or in real .securities Held, that the real 
e.,tatus wore oipiitnble assets for tlie imvment 
ot debts. iShaheU v. lliciiurchttn, 2 Colh C. C. 

to tru.stcc.s 

and thou heirs, upon trust to sell, and after 
declaring his will to be that the clear nionev 
arising trom such sale should sink into and 
become part ot bis personal estate, he gave and 
bequeathed the .same, and also hi.s stock, crons 
goals andefieets whatsoever, to the same trustoL; 
their executors and administratois, upon trust' 
after eouvmnig the same into monev, and par- 
ing all Ins <lebts, funeral and testamontan- 
exiicnsos, to pay lc.gacie.s and di.sposc of th'e 
residue 1 his is substantially a devise for pav- ' 

‘IT "’77“ *’’® fnnrth section of the I 
btatute ot i raudulent Devises. 3 i: 4 W ic M i 
c. 14 ; thein-oduee of the real estate, therefore’ 
18 equitable assets, and the specialtv credito,7 


Amount Eeceived on Bond 

wa.s given by a broicer to tiie cor 
Lfmclon. ro secure the (iue perforim 
liuties. He made (iefauit : — Helii oi 
tiiat the corporation hehi the amoun 
on the bomi as e(juita})ie assets, ai 
for the general bi xly of his ereciito 
exclusively for rho.se who had suftV 
defaults. v. linpinf, 25 Bea 

Ij. J., Gil, <4b : 4 Jui*, fN.s.) 55U j (> \ 

Money Paid into Court.]— Mon 
under a will and paid by tbe cxe 
c^iurt in a creditor’s suit, held k 
Loregrove v. Cooper, 2 8m. & G. 27] 


Wrbjht, 12 8im. 274. 

Equity of Bedemption 
equity of redemption of a i 
equitable a.ssots, at least not 
creditors, who have a right t 
Scarhoruuijli (^Earl), 4 Ves. 
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The eqniry of redemption of a mortgage in fee Surplus produce of the sale under the court 
is made legal as>ei.s by H &c 4 Will. 4, c. 104, by of leaseholds for lives mortgaged by the testator 
the proviso in the act saving the preference of held legal and not equitable assets. Chrhttf v. 
a creditor by specialty in which the heirs are Courteti>ty^ 2Q 140. 

named. Fo.stvr v. 1 Sim. (N.S.) 200 ; _ 1 ^ •*«> * -r n t 

ir. .Jui’. 73. But see iiotv Hinae Palmers Act Mamed Women. ]-Iii the 

32 & 33 Viet. c. 40. aist.inbution ot separate property ot a married 

woman as assets after her death, a bo ml not 

Chattels Beal. 1 — Erpiityof redemption of out i tied to priority, 18 Ves. 258, 

a leasehold e.sfji.re is equitable asset.s. Ha H well \\ ^ court of equity, having created for married 


a leasehold e.stu.re is equitable assets. Haetwellw ^ court of equity, having created for married 
{7nUer,s\ Arab], 3<18. See also Case^ 3 women a right to separate estate, has enabled 

P. 341. them to contract debts in respect of it ; and 

A lease wliich belonged to an intestate, and on uithough the persons of married women cannot 
which the phiinriff has a lien, is nevertheless to ^<2 made liable to their debts, either at law or in 
be crmsidej'ed as assets in the hands of the equity, their separate estate may, in' equity, be 
adniinistraior. who lias the pow’or to redeem it, rendered so liable; and a court of equity will 
as well as tn dis]>nse of the legal estate. yince?it execution against such separate estate, just 
T. iSlfarjj. 2 Stark. 507. ^ as a court of law gives execution, against the 

Kotwith^taiiding the 32 & 33 Tict. c. 46, the }>roperty of other clebtors. There is no sound 
prorhiee ot the sale of an equity of redemption distinction, either in principle or upon the 
in a dm trel real constitutes legal assets, whether authorities, between the specialty amt simple 
the testator lias or has not ch;irged all his contract debts of a married woniaii as to the 
property with the ]>ayment of his debts. Hanley liability of her separate estate for the same 
V. MeJJennoft. Ir. K. 1.) Eq. 35. ' respectively, semble. Johnmn v. (ralla(jlie)% 

3 Be a. E. <Sc J. 494 ; 30 L. J., Oh, 298 ; 7 Jur. 

Leaseholds for Lives.]— Surplus produce of (N.s.) 273 ; 4 L. T. 72 ; 9 W. B. 506. 

the sale under the court of leaseholds for lives 

mortgaged by the testator held legalaiid not equit- Married Women's Property Act, 1870.] — 

ableasset.s. d//r/.syy v. 26 Beav. 140. The separate estate of a married woman in 

earnings, under the Married Women’s Property 
^ Sub-mortgage. J — An equity of redemption xVet, 1870, becomes u])on her death equitable 
in a sum of money charged on real estate is a a.ssets and divisible amongst her creditors pari 
l^egal asset Cook v. Grey, son, 3 Drew. 547 : 25 passu, so that her executor lias no right, to retain 
L. J., Ch. '(U6 : 2 Jur, (X.s.) 510 ; 4 W. R. 581. - in full his own debt thereout. Poole,, 2n re, 
A testator died possessed of an equity of Thomyjnon v. Bennett, 46 L. J., Ch. 803 ; 6 Ch. D, 
redemption of an equitable charge upon real 739; 37 L. T. 119 : 25 W. R. 862. 
estate : — Held, that although the testator’s 

interest was equitable, the monev was recover- o -d 

able by the executor virtutc .ollicii, and it must Foims Part of Estate, 

therefore be regarded as legal, and not equitable ^^Funds in the Hands of Representative.] — , 
assets. Ih, 8ee also v. iVv.on.‘7n 3 Drew. 716 ; Where an executor proves a will, probate has 
26 L. J., Ch. 317 ; 3 Jur. (x.s.) 428. reference back to the death of the testator, and 


Distinction between legal and equitable assets, what -was then in the hands of the executor is 

assets for the payment of the testator’s debts. 
« T. n -r , ^-^'lekarfh, 28 Beav. 366; 6 Jur. C^.a,) 

_ Copyholds.]— In the ease of a testator 117; 8 W. R. 697. 

ho died before the 1st of January, ISTO, the Money received by an executrix for the good- 
equity^ of redemption in co|)yholds is to be will of a public-house is assets in her lmn<ls, 

administered as legal assets under 3 & 4 Will. 4, Wonud v. Hand, Peake, 74. 

t’ t ni Smith, 39 As against an administrator, debts due to the 

1^. 4., Ch. .>44 : L, K, 9 Eq. 443 ; 22 L. T. 263. intestate are not to be considered as assets till 

Surplus arising from Sale of Morteaa-e ‘'f I'fejved, although not state! in tho 

Proprty.]-C„i.f consideration ol a loaf S f -Ts R ’ll 

Colin" TOsftfid’l’lhf4mt ^ '■■cm’ittonce in bills and notes for a specific 

thomselves. to par over the surplus to himlolf fd’T’ revival 
his eseeut.n-s ol- administrators tteW tClt tlje administrator, in consequence of the death 


discharge memubrances. in the lifetime of these life of A iibmstllr T . 

trustees, ’ll . A Co., the original luorto-agees sold i> iff 4, 1 ^ his deoease to 

the estate, and paid ovei“ tho sun.lns into tho tnustees recover, in liis litetime, 

hands of the testator’s trastls aid exocntols^ damage for broach of covenants in a lease 
attorney. Befoin the monfv irdisfllfo? ffbf 

the tru.stoes and executor.;, and also their 7 Sim^llf ’’a f T? R^t 

attorney, died; and the plaintifis took out ^ 1'- 1^- Ho. 


ana the plaintiffs took out 
administration cle bonis non, witli the will of C. 


ntwi t.,. m ' 7 v... Fund Paid out of Court in reapect of 

mOTev haiflnd rl-eiv Id riff ti C»5ts.]-A. commenced a suit in chancery fo 

in the te f .Vli,!: a wm, in which she employe, 


cry tor an 
ployetl as 
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stock to miT charitable use was excluded by the 
statute 9 Geo. 2, c. 36. Gli’dle.'^touc v. Cmkt^ 10 
Hare. 480. 

Exception to statute 9 Geo. 2. c. 36, in the 
case ot* a bequest of moneys to the extent of 
5U0/. for btiilding or eiidowiiig a cliurch. Ih. 

Bona Vacantia.]— Earl Eilonborough held 

the othce of chief clerk of the Queen's "Bench 
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and D. continued to conciacc 
In 1833, a decree wiis ^ 
ordorod that the master should 
o£ all the parties ; and that, pe . 
and settled, should he l'?'*‘'ht, 
the follmving manner, viz. me 
(consisting of the costs bo 
his solicitor ; and the costs M t 
their several solicitors. , ‘ 

taxed, aiul certain sum.^ ^ 
paid to D. C. sued B. as caeeu 
amount of his bill, and ha J 
tuiando aedderint. 
another action on the 

notice of trial ; and it was Urn 

them, that, on C.'s withpawin 
would then pay him , 

and the remainder out ot ^ “ ‘ 

tirst come to his 
th e record was according^ 
sum was afterwards .. x- 

CIn-mcerv to D., in respect oi t, 

.Held, that this sum was 

1.. within the meaning m tuc c ^ 

Ini T. Philpot, 3 M. ^ ^ 

L.' J., Ex\ 314. 

^ Policy of lusui^aiice. j 

indebted to B., deposited 
insurance on the testatoi s 
the debt, and for a f-- - 
by li., and died, leaving b- 
B., still holding the policy, 
for the amount <hie on 
refused to pay, unless b. 
for it. as executors, yih 
pr(itest that he sign 
satisfy the insureivs. 
inent creditor, to w 
plene administraver 

surplus out of the 2^ 

Held, that the e.xecutors 

with the 200Z. as assets, ^ “ 
after pavment to B. ^ 

A. & E. 710 ; 2 H. <k P. ooi , / 

.Incomplete Gift.] 
volunteer by making 
gift H V. Oil/re, 17 

Hdcates of some Hiiited 
iding in lii.s name to be 
.vv and in a letter to him, 

' 1 free gift of them to 
iccuted a power foi- 

■hich was not acted on 
;s, being found in 
death, were held to form 
al estate- 

Hortmaia Act] — Bums 
-I stock, and other 
the savings bank, were 
'hich had been partly 
, V .ruM.-priated by the testatrix 
r/ building and endowing a 
Sh The stock hiKl been 
the testatrix and of j 

At the time of the decease 
deed appointing or declaring 

■ ■ been executed, and 

ui vU had been obtained : 
and stock w^ere^^:^ tlie 

rt of berBersonaI::estate,' 

mlher of the money or the 


the suitors’ .funds paid into court, and invested 
them in exchequer bills, and receiviBi the interest 
for his own benetit, but from the date of a report 
of a select committee of the Hou.'e of Cotninons 
in 1834. the earl, in deference to tlie report, left 
the accumulations of interest .standing tu a 
separate account at his banker's. He died in 
lvS7i ; — Hcdd, that tiie executors were not entitled 
to the ace urn 11 in ted fuiifi, and tiiat it belonged 
to the crown. ColrJirstrr v. Luu:. 13 L. J.. Ch. 
80 : L. b. 16 Eq. 253. 

Mortgages and Mortgage Money.] — ^Mortgage 
money sliould go to executors or administrators, 
and not to heir ; for e.juity follows the law. At 
law, if conditions of mortgages are so penned as 
ii(g to mention ♦jirher heirs or executors, tliere 
money shall be paid t(.) executors for it came out 
of personal estate. Tharnho rough v. JJaher, 
1 Ch. Ca. 283. A' 6'., 2 Freern. 143 ; 3 8wan. 628. 
Ami see Ellir v. CTuaras^ 2 Cli. Ca. 50 ; Whr/ie v. 
Liftlofou. id. 51 ; Any v. A7/ov, id. 220 ; Turner 
V. Turner. 1 Ch. Eep. 115; Tdjclott y. Att.-Gen.^ 
Flardr. 467. 

Where upon mortgage tlie money is made 
payable to the heir or executor, in that case, 
Ijefore or at the day of payrneiu, the mortgagor 
ma3^ elect to pay ir to either, but after the day 
13 past, and the mortgage is loifeited at law, 
though equity will relieve the mctrtgagor on 
payment of the money, yet it will not revive the 
election, for the mortgagor must then pay it to 
tlie executor, because it came out of tlie personal 
fund ; so if neither heir nor executor be named, 
the money shall be paid to the e.xecutor. IVight- 
ifon V. Orerton, 2 .Freern. 20. 


- A testator/being 

nth him a policy of 
life, as security for 
further advance then made 
" and M. his executors , 
applied to the iiisiireis 


'hich they 

. 3 a receipt 

did so, B. making 
executor merely to 
In an action by a jia'.?- 
■hich the eseentoK plea-W 

-,-uiit except as 

•)0i>k after payment to It.J • 

" ■ 0 not chavgeabb 

V with the surplus 
te V. Rmontree, 6 

L. J., Q. B. 23. 


Inscribed Shares — 

This court -will not 
effectual an incomplete 
Beav. 252. 

A. B. directed the cc 
btates bank shares sta 
delivered to his iiephe’ 
stated that ''•he made a 
him. A. B. also ext^-- 
ferriiig The shares, but wi 
in A. B.-s life. I’he share 
A. B.'s name at his 
part of bis persom 

Trust Fund , . 

investetl by the testatrix ^in 

sums pdaccfl by her in^ t.. 
the produce of inouey-s n 
collected and parC'” 
for the purpose ^ 
church in a certain pi^^’ 
invested in the names ot 
another person. 

of the testatrix no * * 

the trusts of the money liao 
no site for the intended 
— Held, that the money ^ 
death of the testatrix par 
and that the liability t- - - 


years when the heir obtained possession }>y 
ejectment. After acquiescence for nine years, 
the residuary legatee filed a bill claiming estate 
as having been a redeemable interest" in tiie 
testator ; and having been ti-eated as such, it 
was so decreed. JlanJg v. Reove,s, 4 A'es. 466. 

Surrender by mortgagee of copyholds to the 
use of his will is no proof that he* considered it 
irredeemable. Ih. 480. 

Bemble, that a mortgage for years, of which 
a testator has been in possession 'for upwards of 
twenty years, without recovering interest, and 
without any claim being made in respect of the 
equity of redemption, ought in the administra- 
tion of assets to be considered as leasehold. 
Iliucrn T. Welh, 1 Coll. C. C. 323. 
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A, B. makes a mort,f?age in fee, and dies 
intestate an<l ivitheiit heirs : — Held, that the 
•equity of rcflcniption does not escheat to the 
•crown, but belongs to the mortgagee, subject to 
the debts, Beale x. Si/ at earls, 16 Beav. 406 ; 
t22 L. J., Cii. 708 ; 1 187. 

A. B. (lied in 1S31, intestate and without heirs, 
having mortgaged his estate in fee : — Hekl, that 
the nioitgagee could not, in 1852, make a good 
titie to the fee ; for, although he took the equity 
■of retlemptiun as against the crown, I’et he held 
it subject tn A. Ik's debts, and there ivas no 
prouf of their having been satistied. Observa- 
tions oil tilt; case of BiHcne (^Viaeoiuit) v. Morris, 
3 Hare, :m, Ih. 

Of hunatic.] — It is a rule never to 

•chan.ge the proijerty of a lunatic, nor to effect 
any alteration as to the siieeession to it, Money 
•ed' a iuiiatie lent in diseliarge of incumbrances of 
his estate in Scotland shall go as personal in 
England. Annanrhile, B,r parte, Ambl. 81. 

A representative must take his interest as 
fortune has directed it, and has no efpiity to 
vary it : therefore, where a lunatic dies entitled 
to an estate, and also to a cliarge upon it, the 
heir takes it discharged : a trust term to secure 
the charge makes no difference ; for it remains 
inert, unless retpiired to be executed for proper 
]>iir])oses ; the trustees have no tliscretioii. 
0,remleH v. Compton {Lord), 2 Ves. J. 260 ; 4 Bro. 
C. 0. 807. And see /S'. C., 2 Yes. J. 60 : 2 E. E. 
131, 

Of Husband and Wife.] — Husband lends 

•out money in the names of himself and his wife, 
upon mortgages and bonds, and dies. The wife 
is entitled to this ])y survivorship, if there are 
iissets sufficient without this moiuw to pay debts. 
€hr'hst\s I£o,spttal v. Bndijin, 2 Ycrn. 688. 

A feme covert being entitled to 1,400k on a 
mortgage in fee, husband articles to lay out this 
anoney in a purchase of laud, to be settled as a 
|)ruvision for him and his wife, and their issue ; 
the w'ife dies without issue ; the husband takes 
-out administration to her. and by will devises 
tliis money to the plaintiffs before ptiymeut of it, 
and dies. On a bill brought against the admin- 
istrator de bonis non, <kc., of the wife : — Held, 
that thej’e couJtl be no relief, tlie law being with 
the defe!]dants. This money belonged to the 
mlministrator dc bonis non, ckc., of the wife, and 
is distributable amongst her next of kin. Jhir- 
.nett V. Jilnadon, Ih’e. Oh. 118 ; 2 Yern. 401 ; 
3 Ereem. 231). 

Of Tenant for Life.] — Tenant for life, 

with remainder to trustees to preserve, &c., 
Tcmainder to Ins ffrst and other sons m tail male, 
remaiinler to himself in fee. became entitled to a 
■charge upon the estate, and <lied without issue 
and intestate : — Held, the charge should go to 
liis next of kin as })ersonalty, and not be con- 
.sidered as merged for the benetit of his heir, to 
wiiom the estate descended. WyndJauR v. 
Byremont, Ambl. 753. 

Land Tax Redeemed,] — A. being under a 

•settlement tenant for life in reinaiiuler, after 
prior estates for life and iu tail, with remainder 
to his owui iirst and other sons in tail, with an 
ultimate remainder in fee, which afterwards 
-became vested in the ffrst tenant for life, 
redeemed the. land tax upon the settled estate 
vdiiring the life of the first tenant for life, and 


took «an assignment to himself uiuler the Land 
Tax Act. The prior tenant for life afterwards 
died without issue, having devised to A. the 
ultimate fee ; and A. being in a dying state, and 
having no issue, made his W'^ill and devised the 
fee of the settled estate without declaring any 
intention with respect to the land redeemed. 
The land tax at his death continues to bo })art of 
his personal estate. Treror v. Treror, 2 Myk & K. 
675. 

Intention, Effect of Manifestation of.] — 

X man having mortgages, one of wiiich was 
a mortgage in fee of lands in I)., on wiiich lie 
had entered, devises those lands ro his tw'o 
daughters and their heirs, and the other mort- 
gages to them, their executors, Ac. One of the 
(laughters dies ; her share of the land in D. shall 
go to her heir, and not to the administrator. 
Noyn V. Morduunt, 2 Yern. 582. And see For- 
re.sier v. Cofteai, Ambl. .388 ; 1 Eden, 582. But 
see 1 Swan. 408, n. 

A man purchases absolutely of a rnorigagee in 
fee in possession, and dies ; as between his heir 
and executor, it shall be considered as real 
estate, and go to the heir. Cotton v. 

I Yern. 271 ; Barnard. 46. 

Debt due from Executor.] — A dcl>t due by an 
executor is assets. Simmons v. GnttrUh/e, 13 
Yes. 264. 

When Released.] — A. borrowed 1.100k 

from his stepmother, iqion an agreement that 
the debt vshould be paid liy deduct ion.s (jf 100k 
from each quarterly payment wiiich slie made 
him for lier board. After two deductions hud 
been made, she declared she w’ould make no 
more, and thenecfoiward continual to pay the 
(juarteiiy sums iu full. 8he appointed hiui sole 
executor of her will, wiiich contained no dis- 
* position of her residuaiy estate : — Held, that 
although, in order to have an effectual release 
in equity of a debt, there must be an actual 
legal release or transfer of the pro]>erty, in this 
case the debt wais satisfied on two grounds: 
first, because the appointment of the (lebror .as 
executor operated as a release at law, and all 
claim ill e-quity to recover the del>t was pre- 
vented by the intention of the testatrix to 
release it ; and, secondly, because the testa, trix 
by making the full quarterly }.)ayments had 
actually conqileted the gift of the instalments 
she was entitled to retain. Stro/aj v. Bird,, 43 
L.J., Ch. 814; L, E. 18 Eq. Slo ; 80 L. T. 
745 ; 22 W. E. 788. 

Bebts due to the Testator — Release.] — Not- 
withstanding declaration of the tcstaloi' to his 
executor, that he never meant to call for pay- 
ment of a promissory note, it was held part of the 
assets, wiiich W'cre insufficient for t he Legacies ; a 
cliarge on the real estate failing for want <vf a 
proper attestation of the will Byrn v. (Jodfrey^ 

4 Yes. 6; 4 E. E. 155. ‘ ‘ ' 

A legatee, son-in-law to testator, was hold 
entitled to his legacy, discharged from debts due 
by him to the testator and a debt for which the 
testatoivwas his surety, upon evidence from the 
testator’s accounts, letters, and. meinuranda in liis 
handwuiting. Bden x. Smyth, 5 Yes, 341 ; 5 E. E. 
60 . 

Annuity.] — A. granted to B. an annuity (in 
consideration of purchase of trade stock) foiHheir 
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joint lives, and for the life of A. and B.h wife, 
unless B. should transfer it in his lifetime. It 
was proyi<led that B. should have a right to sell 
his tvifes reversionary interest as if it were 
payahlc to hiin^ in Y>rmscnti. B. was indebted 
at the time of the transaction, and it being 
dotenninoch after B,’s death, without having 
alienated the auuuitT, that the wife’s rever- 
sionary interest was assets for B.’s creditors, it 
was afterwards determined that it w-as legal 
assets. ;S7*!w v. French, 'd Brew. 716 : 26 L. J., 
Ch. HIT ; 3 Jiir. (N^s.) 428. 

The 7)5 Cxea. 3. c. 181, schedule, part 3, imposes 
an ad valorem duty on letters of administration 
where the estate is above 20^. in value, exclusive 
of what the deceased shall have been possessed of 
or entitled to as a trustee, and not beneficially. 
An intestate had granted an annuity to x\., and 
afterwards ])y deed conveyed his }n*operty to B., 
who covenanted to indemnify him against the 
payment of the annuity, Befault having been 
subseiueutly made in the payment during the 
intestate's lifetime, the annuitant sued his admin- 
istratrix, and recovered Judgment for debt and 
costs exceeding 2i)L The administratrix paid 
this, aiKl then sued B. on his covenant for the 
amount : — Held, that the right to recover this 
sum was a ]jart of the Inrestate's estate, and 
rendered the letters of administration liable to 
stamp duty : and that the intestate, if he ha<l 
lived, could not have been considered, in resiiect 
of that sum. as a mere trustee for the amiuitaut, 
and having no beneficial interest. F/rr v, 
RoherU, 2 B. .X Ad. i)05 ; 1 L. J., K. B. S3. 

Charged on Lands.] — A testatrix be- 

(pieathed an annuity to E., her executors, 
adniiiiistraTors. and assigns, to be charged upon 
lands that were then hchl for years with a |)er- 
petual covenant for renewal. After the death cd' 
the testatrix a perpetuity grant of the lands was 
made to her execut<>rs." Subsequently E. <lied 
intestate : — Held, that the anuiiity forme<l part 
of E.’s personal estate. JIarfin. v. Ilaffnes, 2‘J 
L. 11, Ii*. 416. 

Insurance hy Grantee.] — By a deed 

dated in 1^22, A., in consideration of 60U/., 
granted an annuity of 64/, 7,v. 6^7. to B. for ninety- 
nine years if A.'s wife should so long live. And 
hy the same <loed the wife granted the rents, 
issues, an<l profits of copyhold projjcrty to wiiich 
she was entitled for her separate use to B. during 
her life, upon trust to pay and retain the annuity 
tliereour, and such premiums of insurance as 
therein mcurioned.and subject thereto to account 
for The resi<lue to tiie wife. By this deed A. 
covenanted for his wife’s title, for her appearance 
at any insurance office selected liy B., and that 
she should not during the continuance of the 
annuity go beyond the seas without notice to B. 
to enable him to pay the additional premiums. 
There was a power of sale and a power for A, to 
repurchase the annuity upon payment of 6007. 
and all arrears of the annuity. 'B. insured the 
wife's life for 6007. at a premium of 167. 1h. (h7. 
It was not in dispute that the annuity of 647, 
7.S'. (h7, was made up of this premium and 487. 
or eight per cent, upon the 6007. The repre- 
sentatives of B. entered into possession of the 
copyhold hereditaments soon after the death of 
B. in 1824, and had remained in possession down 
to the present time. After the death of A. and 
■ his wife, in a suit by the wife’s representative 
against B.’s representatives for an aceoun of 


the rents and profits and for redemption of the 
copyholds an<l the policy, w’hich had greatly 
increased in value by moans of bonuses : — Hchl, 
that the policy did nor constitute a security in 
wdiich A. or his wife had any redeemable interest, 
and that the surplus |)roceeds of the policy, after 
payment of the 61)07. and all ai“rears of the- 
aiiniiitv, binned part of B.'s jiersonal estate. 
Pre,ston \\ A>7c, 12 Ch. I). 760 ; 40 L. T. 303 ■ 
27 W. B. 642. 

Payment to Widow for obtaining Appoint ^ 
ments.] -r— The widow of a surgc<m, who died 
intestate, agreed with 11., in consideration of’ 
()007., to obtain for him certain ap]>ointmeuts 
held by her late husband. The widow siibse- 
qiieutly renounced her right to take out letters 
I of administration to her husband's e.state : — 
Held, that the wliolo of the 6007. belonged to- 
the intestate’s estate. Jonea v. Jours, 30 L. T.. 
254. 

License for Cart.] — Benefit of license to kee}i a 
cart is personalty, and belongs to executor. 
Hunt V. Hunt 2 Verii. 83. 

Newspaper.] — A share in a newspaper shall be- 
considered as the personal property of tlie pro- 
prietor, and the iU‘'‘>hts of printing the same, 
subsequent to his death, be distributed accord- 
ingly. Glhhlctt V. Redd, 0 Mod. 450. 

Office.] — The grant of a menial office in the 
House of Lords, for a term of years, liable tO' 
creditors, and a daily fee or allowance held to- 
be also subject to their <lemands. SeheUimjev 
V. RUteherlnj, 1 Yes. Sen. 347. 

Property in Settlement set aside for Praud.] 
— A suit to set aside a settlement as fraudulent 
against creditors entertained where the plaintiff 
.subsequently became a creditor by a breach <tf a 
covenant previoush’' entei'cd into by the settlor. 
Where a deed is set aside as fraudulent against 
creditors, the property becomes assets, and subse- 
<iuent creditorsare let in. Rlehurdson v. Small- 
icood, Jac. 552. 

Property Abroad*] — By the laws of Antigua, 
all dee<ls relating to estates wilinn that islaiul 
must be registered thei'c, in order to make them 
effectual : and by tlie same laws all the stock,, 
utensils, erections, and buildings, upon a planta- 
tion, are subject and liable to the payment of 
<lebts, except negroes ainl other slaves, w’hich 
are deemed to be affixe<l to the freehold, and 
cannot be sold f<ir that purpose, unless there is a 
deficiency of general assets. Order of the Lmnl 
Chancellor partly reversed, but for the most part 
affirmed. Me}jnell v. Hoove, 4 Bro. l\ C. 103, 
And see Itucher, E,r 'jourte and Li re, 3 Deac, 
A C. 704. 

Freehold lands in Gibraltar are not assets for 
the payment of simple contract debts. Jephitou 
V. lilera, 3 Knapp, 143. 

Confiscation.] — The plaintiffs testator’s- 

property in America being confiscated, .subject 
to his debts, a creditor there ought first to apply 
to make that property available for payment of 
his debt before he sues him personally here, (Hed. 
quaere. See 6 Yes. 7 14.) B 'right v. Kutt, 3 Bro,. 
C. C, 3^6. 
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Colonial Assets — Payment of Colonial deed, and not a will, and was valid, though voliin- 

Buties.j — A resrator doinicile<l in England, tary, aruV was not a revocation of the will JP^iteh 
whose assets consisted of eonsiderabie personalty wShom^ B2 L. J*, Ch, 185; 9 Jiir* (N.S.) iVd ; 
in England and also of realty leaseholds and 7 L. T. 554 ; 11 W. B. 142. 

personalty in Australia, by his will, after be- Held, als^o, that the specific bequest in the will 
qneathirig peciniiaiy -legacies of c’onsiderable operated in exercise of the power subsc piently 
amount, gave his residuary real and personal reserved, and that the appointed property was 
estate u[jon trn-^t fr>r such of his live clnldren as assets to satisfy the debt created by the voluntary 
slioiiLl be living at his death, in equal shares, the deed. 
share of eacli child being settled upon him or 

her for life with remainder to his or her children, Wills Act, s. 27,] — General pecuniary 

with power for his trustees to manage and culti- legacies are bequests of personal property de- 
vate iii-. real and leasehold estates until sold : — scribed in a general manner, within the meaning' 
Held, that the duties due to the Government of of the 27tli section of the 7 Will. 4 and 1 Viet., 
bmirh An.straiia were nor, like the duties of the c. 2{), where no particular fund is indicated for 
English Govoi-nment, payable out of the share of payment, and are therefore payable out of per- 
ea<’h child, but were ])art of the co>ts of realisa- soiial estate which a testatrix had })Ower to- 
timi, arid were therefore payable out of the appoint in any manner she might think proper, 
testator's general assets before distribution, there being no assets of which the testatrix was- 
I/f re. JJro/r/i, v. Jf/ur/re, 75 L. T. possessed as her own personal e.state sufficient to- 
415. S. Y.jpeter v. Stlrl'uKf. 10 Ch. 1). 279 : 27 pav the legacies. Hawthorn v. Shedden^ 3 >Sm. & 
W. R, 409. ' ' G. 293. 

And .see WILL REVENUE ^ testatrix, having a general power of appoint- 

ment over personal property, by her will, made* 
Property Appointed.] — A. had a power to afrei* the Wills Act, directed that her debts and 
charge a sum of money on land, by (teed or will, fimeral and testamentary expenses should be 
and executed it by a voluntary deed. The court, fully paid by her executor out of her personal 
i!i favour at the creditors of A., w’ill consider it estate ; she then gave several pecuniary legacies,, 
as personal assets and lay hokl of it for their with a direction that they should abate ratably 
benetir. Parh v. Bath v rat. 3 Atk. 21)9. if, afterpayment of her tlebts and funeral and 

A geneiul power of appointment over an testamentary expense.s, there should not be suffi- 
estate, in lieu of a jmesent interest in it. having cient to pay them all in full, and she gave ail the 
been execured voluntarily, though for a daughter, residue of ‘her estate to certain persons -Held, 
was held to he assets in favour of creditors, that the will o])crated as an execution of the 
Town,^hend v. If indham,2 Ves. Sen. 1. S. P. ThotnjJ- power in favour of the executor for the ]>urpose- 
,^on^ y. Ti wne, 2 Vern. 319 ; Pre. Ch. 52 : 'J'roHfjhton of paying the testatrix's tlebts, funeral aiul testa- 
V. Tiyuijhtnn. 3 Atk. 05(5 ; 1 Ves. Sen. 80 ; Bahiton mentary expenses, and legacies, and that only so- 
V. l}ard, 2 Atk. 172. And. see 2 Ves. Sen. 2. much of the proi)erty, the subject of the power, 
Power of a]q»ointmeiit ovei* a sum of money to as remained after nialving those payments, |>assed 
be raised under a trust term executed in favour by the residuary bequest. WUd iy v. Barnett^ 
of volunteers is assets for creditors: but the L. R. 0 Eq. 193 10 W. R. 9{>l. 
e<iuity of purchaser from a party taking uiulcr a 

voluntary deed of appointment was preferred to Married Woman.]— A marrie<l woman, 

that of general creditors having no specitic having a testamentary power to ap])oint a fund, 
charge,^ ^ George v. Hilhanhc. 9 Ves. 190: 7 exercised it in favour of her husband, ami 
R. R. 157. appointed him her executor : — ITeld, that if the- 

V horti i\ })ersoii has an absolute and general husband cLdmed the. fund ns his wife’s executor,, 
power of apij(-)iiirijig a fund, as well in his life- he must pay probate duty on the fund. A'ail v.. 
time as at his death, and there is no gift over. Pnnter, 5 S‘im. 503. 

yet if no a|)pointment be made, his administrator A woman entitle<l to a sum of stock settled it, 
cannot claim the fund : and even creditors will on her marriage, for her separate use for life,, 
not be entitled to the beneiit of it without some with power to her to appoint it by will only, but 
step taken towards tin appointment, though, no trust was declared in default of appointment, 
where any such appointment be made, the court After her marriage she sigiietl a promissory note,, 
will arrest the fmid, in transitu, for tlie beneiit and then, by will, appointed the stock ‘to her 
t)f creditors. Harrint/ton v. Ilarte. 1 Cox. 131. husband. Kemble, that the holder of the note is- 
Distinction between a power and absolute not defeated thereby, 6'. C'., 5 Sim. 562. 

]nT)perry : a power, unless executed,^ not assets A married woman died in 1849 posses.se<l of 
fur debts. J[idme.s v. (’offhlll, 12 Ves. 206; 7 savings of her separate estate amounting 1o 697/., 
V e,s, 499 ; 8 R. R. 323 ; 6 R. R. 16(1 and liaving a power of appointment over 21,000/,. 

rtiwer (>f a})pointmeiit by will executed ; consols, subject to her husband’s life interest, 
appointee is a trustee for cre(lit()rs (^f testator at By her will she directed, “ hrst,” that all her' 
time of his death, but not at time of making debts should be paid, and she then specilically 
will. Jennjj v. And ren\s, 6 5ia(ld.264 : 23 R. R. 216. bequeathed all her readv money. Her debts wer'e 
S. made his will, containing a specific beiiuest paid out of the 697/. Held, on the death of her 
or property. He subsequently settled that Imsband, in 1855, that the speciiic legatee was- 
propernq r(j>erving to himself a power of appoint- entitled to be repaid the 697/. out of' the fund 
men t by will, after which he executed a v<Run- over wliicli she had a power of appointment, 
tary deed, artcsiecl by one witness, by wliicli he Zaha/ v. Cowan, 24 Beav. 112. 
co\ enantetl that his devisees and executors should Where a feme covert has a general ])owcr to- 
atter his death convey, assign, and pay over, all a})poiiit property by will, and executes it in 
the real and personal estate in which he had any favour of a legatee, the appointed property does 
benencial interest, or which he should then have not (as in the case of a man) become assets for 
<hsposetl ot by his will, to trustees for certain the payment of her debts. Hohdan v. Betern, 2.8^ 
puri>oses : — Held, that this instrument was a pure Beav. 354. 
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But the case is otherwise where a feme coveit 
has practised a fraud in her contracts ; in such a 
-case the apjsointed property is liable. Jl. 

A married woman, haying a life estate to her 
.separate use in certain leasehold and personal 
pro}>erty, with a general power of appointment 
by will only, ajipointed tw’o children ; — Held, 
that in the administration of her estate a trades- 
man supplying her with goods while she con- 
cealed her marriage, and dealt with him as a 
single woman, luul a claim to be paid out of the 
a])pointed fund. VHUtjhan w Vaii(lerde(jen^ 2 
Drew. 408. 

A uiarrieil woman, in exercising a power of 
ap})Ointmeiit by will, does not make the appointee I 
property separate estate, so as to render it liable 
to the payment of her debts. Bluvliford v. 
WwUni. 2‘Dr. Sm. 2d4 ; m L. J., Ch.‘ 5B4 ; 1) 
Jur. (x,8.) otiS ; 8 L. T. 2B2 ; 11 W. LL 478. 

In cases not w’ithiii the Married Women’s 
Property Act, 1882. the exercise by the will of a 
married woman of a general power of appoint- 
ment. whether the power be excrci.^able by deed 
or will, or by will only, docs not make the 
property appointed liable to engagements entered 
into with her on the credit of her separate estate. 

I/t i‘< . Boper V. J)onvasttn\ oS L. J., Ch. 
21 r> ; 3h Ch. D. 482 ; 50 L. T. 2UB ; B() W. li. 750. 

The testatrix, a married woman, by her will 
dated before the Marriet I Women's Propeity Act, 
1882, directed her executrices (thereinafter 
named) to pay her debts, and, in exercise of a 
general jauver uf appiointment to which she was | 
entitled over a share in the collieries andprojjerty 1 
of a coal company, appointed her share in the 
saitl eom]>any to her executrices upon certain 
trusts. Tlie testatrix died in 1880: — Held, 
following Titnquf^rmj-Wlllanme and Landau, In 
i'i‘ (20 Ch. D. 470); that ilebts inciiiTcd by her 
upon credit of her separate estate weic charged 
U])OJi the eor}m.s of the appointed property. Be 
Bnrf/Jt L((a\wn, In re. Be Bnrqli Lairnon v. Be 
Jinnfh La^i'mn^ 58 L. J.. Ch. 501 ; 41 Cli. D.508 ; 
37 W. R. 707. 

A married woman who had a power of ap)point- 
inent over cerlain trust funds, and was also 
possessed of sejairate estate her title to which 
had accrued before the Married Women’s Pro- 
perty Act. 1882. died in 1887, having in the same 
year made a will, by which she exereise<l her 
power of up})ointment over the trust fund and 
.appointed executors, but made no disposition of 
her separate ju'operty. Probate of the will was 
granteil to tlie executors according to the altered 
practice introduced by the Probate Rules of 1887, 
i.e. in the ordinary form without any exception 
or limiiatiun. The court <lecided that on the 
.ileatli of the testatrix the title of her husband to 
hei' uudis}»i3sed-f>f separate estate accrued, ami 
that the executors of her will became trustees of 
it for liim, and not for the next of kin of the 
testatrix : — Held, that the expenses of proving 
the will, inclmling the pi-obate duty, must be 
apportioned ratably between the appointed and 
undisposctl-of property in the same maimer in 
which they would have been apportioned under 
a grant cieterorum before the change in the form 
of the grant : but that the costs of the proceed- 
ings in which the fpiestions were determined 
must fall upon the umlisposed-of ],>roperty, as 
they were occasioned by a contest between the 
husband ami the next of kin. Lamhetlx Extate, 
In re, Stanton v. Lamherf, 57 L. Ch. 027 : 30 
€h. I). 626 ; 50 L. T. 420i 

A married woman having separate personal 


estate, and also a general power to appoint per- 
sonal estate by will bef|ueat]}ed ami appointed 
(after legaeies) all her property to her exeeiitors 
on trust for ]tayment of her <lebrs, and funeral 
and testamentary expenses, and eertain legacies, 
ami then in ti'ust for pei'sons named. 81ie siirviveil 
her husl.>and. and after his death beeame entitled 
to other personal estate, and die<l without re-])ub- 
lishing her will : — Held, that the sepamre per- 
sonal property ami the personal estate accruing 
! after the coverture must contrilmte ratably, 
and before the a]>pointed estate, to the jiaymeul 
of the funeral and testanieiitary expenses and 
any debts contracted by the testatrix after the 
coverture. Willtainx, In re. Green Barf 
L. T, 3IU. 

Remainders and Reversions,] — Reversion in 
fee, after tail spent, held assets pay <lebrs. 
Wara'id (^Goantesx') v. Edirardn. Dick. 7>1. 

A reversion expectant npcui an estate for life, 
and upon e.states tail limited bt mdjorn children; 
— Hell to be assets for the ]}ayinent of specialty 
debts, and decreed to be sold for that purpo.se. 
A reversion expectant upon an estate tail may 
be sold for payment of specialty debts, semble. 
Tijtuhtle V, Warre, Jac. 212. 

* In case of judgment recoveretl against an heir 
who has a reversion in fee which is only asset.s 
curn accitlerit. court will not decree a sale of the 
reversion, but the creditor must wait till it falls. 
I art re If v. Fort re )j, 2 Vern. 134. 

I W. after marriitge, in consiileration of 2,000^, 
p^ortioii, iu his father's lifetime, settled certain 
lands on himself and his wife, and their issue, 
and after his fathers death he .suffered a recovery, 
rcvoke<l the former uses, and conveyed the estate 
to trustees to the use of iiimself for life : then ho 
created a term for raising daughter’s children's 
[j<ations, remainder to his first, Ae., son in tail 
male, remainder to himself in fee. On a bill by 
a bond creditor for a sale of part of the real 
estates if the personal should fall short, Lord 
I'liaiieellor held, that the real estate never having 
been assets in the hands of W,. the lands coni- 
]>rised in the settlement were not liable to his 
debts by specialty, for they are not specific lien.s 
oil his estate. Broirn v. Bur.sfon, 3 Atk. 631. 

A person <in marriage set tleil an estate on him- 
self for life, on his wife for life, reinuiiuler to 
trustees to preserve, Ac., remaiuder to his first 
ami every other sou in tail male. I’cmainder to 
himself in fee. A son was born ; the father died 
indebted by bond ; the son afterwards died with- 
out i.ssue. but by his will devised the estate to the 
defendant in fee Held, the reversion, being 
come into possession, was assets to pay the 
father's debts, notwithstanding the <levise by the 
son, Junadon v, CUnl, 2 Atk. 204. 

The defect in 13 Eliz. c. 5, of fraudulent con- 
veyances i.s remedied by 3 Will A M. c. 14. Ih, 

It is an inaccurate exfiressiou to say a rever- 
! siou after an estate tail is not assets, for there 
. is a liability which makes it assets in future. I h. 

The son's recovery would have barred the 
creditors ; a fine would not have done it. for the 
reversion in fee would still have been liable. Ih. 

The estate now come into possession is liable 
to the specialty debts of the father, and by 
circuity the simple contract creditors are to stand 
in the place of satisfied bontls. Ih. 

Other Interests in Beal Estate — Copyholds.] — 
Trust of a copyhohi in hands (d' heir is assets by 
descent. Ilelleq Ilellci/, 2 E(p Al>r. 51)9. 
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Copyholil estates arc imt liable to debts fiirtlier for her jointure, and a pep|.>ercorn for the 
than sid.)jctacd ; Imt wlien charjted with other remainder of the term. A. dies iiulebtcd ; tlnn 
estates, cuiirt will marshal them. Co^ivhoid estate redemised term shall not be assets to pay any 
imt assets for s|ieeialtv <le],)ts, not even debts debts but what affect the inheritance, the term 
to file eiTiwu. AUlrich w Coiwrr, 8 Ves. 803 ; rederaised being raised for a particular pur})ose- 
7 II. E. 88. JJaden V. Pvmhrolie (^EarV)^ 2 Veni. 52. 

A. purchases a lea.se of a house in the name of' 

Advowsons,] — An ndvowson descending b., and takes a declaration of trust to permit A.. 

to ati heir is real assets, and may be sold for pay- to enjoy for life, and then in trust for one who- 
ment of dolors. Tong v, Pohhoion, 1 Bro. P. C. liyed with him as his wife, and was so reputed.. 
114 ; 2Str;i. -sp.t, ^ ^ This lease is not assets of A., nor liable to his 

Aral is exteiulilde on an elcgit. S, C., 3 P, . creditors after his death, Eletchc}* v. StfdU'y^ 
4nl. 2 Vern. 400. 

An a<l\'ov'soii in cros.s will not pas.s bv the r-i 

wi ad *'lan(ls;Mair will by the wfrnls- tenements Bents and Eoyalties.] —Where G. C. 

aial here-Iiramcnr.''.'’ Ml'dfdVnKi v. WpKffalhu} , made a lease for lives renewable ior ever, 

3 Atk. 40* >. * * • » ' reserving the yearly rent of 20/., and thereby 

An advow.^on in gtoss is assets bv descent to covenanted that if the lessee, his heirs oi' as.signs,, 
saiisfv bond creditors. Ih. 4.10. ' 1 shouhl be minded to fine down tiie said rent, it 


Xie.aseholds for Lives. 1 


sliouhl be minde<l to fine down tiie said rent, it 
should be released on payment of 300/. : — lield, 
-A leasehold for that the said sum of 300/. being paid after the- 


lives, limited to one and his heirs, was devise<l I death of G. C. 'was personalty, and should go not 
to trustees in ti'ust foi- A. and his heirs. A. died to his heir but to his executor. Cro/ton, In re,, 
intestate and without heirs: — Held, that the 1 jr, Eq, 11. 204. 

ieasdiolds pur autre vie passed umler s. <> of the In a mining lease, besides an annual surface- 
7 Will. 4 A 1 Viet. c. 2(5, to A.'s administrator, rent, certain half-ycaiiy payments, described 
and <lid not belong to the trustees. i<V//wu//7,v v. as further coiishleratioii money, and depKmding’ 
irivV/Z/f. 25 Peav. lOo ; 27 L, J., Oh. 302 ; 4 Jur. upon the rate of working the mines, wore reservetl. 
(X.S.) 108 ; G W. IL 301. to the lessor, his heirs, ami assigns: — .Held, oui 

^ ^ -- 741 . death of the los.sor intestate, that t,hcse pay- 

, T Rent-charge pur autre vie.j A. devises j jnents w'ere not purchase mouev passing to the- 
to h, rent out ot a lease tor yen r.s, determinable | personal representative of the lessor, but in the- 
oil lives, to be paitnialf-ycnrly it the cestuis que which therefore the lieir 

1 lent In cd so long. I>. (lies during their litetiine. pecame entitled as incident to the reversion. 


on lives, to be paitnialf-ycvarly if the cestm^ ^mture of rent, to which therefore the lieir 

1 lent In cd so long. I>. (lies < luring their litetiine. became entitled as incident to the reversion. 
Deereed. tiie rent was nor determined, but should ,,,,,, B. J., Ch. 437 ; 10 L. T. 5(57 

be paid to The executm’s of b. during the term.. 12 w. K. .525 ; 3 N. R:G35. 

(jidford V. frohlxey, 2 \ ern. 35. 


A rent-charge pur autre vie, if the gi'anteedies, 


Term attendant on Inheritance.] - 


leaving cestui qiie vie, goes to the grantee’s | term vested in trustees is not assets to pay debts ; 
executor, though not named in the grant. iAv/r- 1 otherwise if the term be in. the ]>arty himself,, 


T, Ili/reJuns'ttn, 7 Eiiuir. 17!) : 4 M. .kP. 848 ; and the inheritance in trustees. Thru^rton v.. 
0 L. J. Co.s.) e. P. 1. ^ Att.^CPn,, 1 Verm 341, 

A purchaser takes a term in a trustee’s name, 

Windfalls.] — A testator devised estates and the inheritance in his own ; this term, unless. 

upon which tiiere wei'e plantations of larch trees, declared to attend the inheritance, will be assets 
At the time of his death a great number of the in equity. If lie takes the inlieritance in a 
larch t.rees had been more or less bhiwn down hy trustee’s name, and the term in his own, it will 
extraordinary gales : — Field, that having regard to be assets at law. (!liai)man Bond,, 1 Verm 188. 
The maxim “(|uicquid plantatiir solo, solo cedit,” But nee now 8 & 0 Viet. c. 112. 
tlie principle applicable was that if a tree was 

attached to the soil it was real estate, and if converted into Money.] — Creditors of 

severed, ]>ersonalty : that the life and manner of vendor cannot insist that estate, contracted to be 
growth of any ])articular tree was no test of its been converted into personal assets, 

attachment to the soil, and that the degree of tiiiless the title be such that court will compel 
attaelimeiit or severance was a question of fact pm'cbaser to take it. Jolrnaon v. Leyard^ Turn, 
in the case of each particular tree. If the ^ 5 1''’’ B* B* ^34, 301. 

tree was severed from the soil it belonged to Where trustees have a power of selling real 
the executors, if otherwise, to the inheritance, estate, and turning it into money, or keeping it 
A'mnUe, In re, t^w’uihurnew AhinVie, 55 L. J., (?h. Imid, at their option, it Aviil be subject to the 
015 ; 30 Ch, I). 485 j 53 L. T. 045 : 33 W. II. 910 : trust as the personal e.state is applied to, 

50 3. P, ISO — C. A. ' whether sold or kept as real, estate. Oooh v,. 

2 Atk. 502. 

^ Where appropriated.] — A., on the mar- Where real estate is given to a devisee of 
riage of P.. his son, settles a lease on P>. for life, personal, for payment of debts, it is assets, 
to the wife foi- life, and then to the issue of the Ih. 506. 

marringe : ami B. covenants from time to time Where testator says. ‘‘ I will my heir shall sell 
to renew tiie lease, and assign it on the same the land,” he is not obliged to ’soil, but if he 
trusts ; B. remews the lease, but does not assign appoint his executors to sell, it is turned into • 
it, and dies imlebted. This lease is liouud bv the personal assets. Ih. 508. 
marriage articles, and is not assets for the ‘pay- 

meut of debts. Plou-muii y. Phmviuui, 2 Vcm. Money converted into Land.] — Suppose a 
,. . , . , , „ ‘^TOction by which to purchase aw estate, whiek 

A., on his niiwTian-e, deawses land to B., who is aftenvards swallowed up by an iimntlafcioii, 
redemisw them to A. tor a lesser term, paving the money so devised shall not go to au executor, 
peppercorn rent during the life of A., and after but ns the runt would have done when the lan.i 
Ins death au annual sum tor the lite of his wife was purchased. Covent, 'ij v. (Wtok/o/, 2 Atk 801) 
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Jiloaey articled to be laid out in land and assets, to be administered in a court oi: ecinity, 
settled is not assets even at law, Lvclmeve v. according to the |>viorities specided by the 
CavJ},^lv, 8 r. AV. 211. statute, and all the incidents of assets attach to 

Atonej^ by marriage aiticles, Is agreed to be it ; and, consequently, such as-ets are liable, in 
laid our in land, and settled on the husband and the first place, to pay the delirs of the deceased 
wife and their issue, remainder to the right heirs debtor, and, subject thereto, they lielong to his 
• of the husband. Though the money at first is devisee or heir-af-law : biitthedeviseeru-heir-at- 
bound by the articles, yet when the hiisbaiKl and law takes no beneficial interest tlierein. except 
wife are dead without issue, the money is in the subject to and after payment of the debts of the 
•<Us})Osal of the husband, and will be assets, arul deceased testator or ancestor. Ih, 
go to his executor or administrator, and a portion 

t-o his residuary legatee. Chlvheatn' v, liiclicr^ Beal Estate Devised — 3 & 4 Will, & M. e. 14, 
2 A^ern. 2hr>, 1 &c. — Devise for Payment of Debts.] — .Devising 

an estate for payment of debts takes it out of 
Beal Estate Descended — 3 & 4 Will. 4, c. 104.] the {Statute of Fraudulent Devises. LUujard v. 
— The act 3 A: 1 AV'ill. 4, c, ln4, charges the real Derlnj, 1 Bro. D, C. Hil. 

■estate of any person dying seised of siicli estates. If a devise for jjajment of de])rs d(.)es not 
.not only with his clebts of every description provide for such payment in a practicable 
.actually due at his death, but also with all manner, it is within the Statute of Fraudulent 
liabilities which may i*e.sult out of obligations Devises. 7//g///ov v. Doulhin, 2 L’ox, 170 ; 2 
'entered into during bis life, litimvda Bt'-rtnord Bro. C. C. ()14. 

2 .l)e Cb AI. At It. BfiG ; 21 L. J., Ch. 832 ; A direction in a will to ])ay sim}>ie contract 

16 Jur. oa.o. creditors before specialty ones, is not void, being 

Where a person dies seised of land which ho within the exception in the Statute of Fraiuln- 
has not by will charged with his debts, the lent Devises. JZ/Vb/r v. //cr/o/o <b Coop. 4r>. 
■Btat. 3 A: 4 Will. 4, c. 104, makes the lands them- The Statute of Fraudulent Devises would 
;selves, and not merely the estate or interest of prevent a devise for legacies to the prejudice of 
•such person in the lamls, assets for the payment creditors by specialty, but not devise for <lebts 
■of his tlebts. Boiv/w {Jlscoiotf) v. J/c/v*os', 3 generally, though that might be the ctiect. 
Have, 391). Kidney v. Couxnmahfr, 12 A\‘s. 154 : 2 K. K. 118. 

The act of 3 a: 4 AVill. 4, c. 104, which renders Devise for payment of debts by rents and 

freehold estates liable to the payment of all profits, out of the Statute of Fraudulent Devises ; 

olebts, applies only to real estates not charged but a gross sum for that |.uirpose will not be 
with payment of debts. Ball v. Ilarrlx^ 4 limited to annual rents, but is to be paid with 
Myl. A: 0. 264 ; <8 L. 3.. Ch. 114 ; 8 Jur. 140. all convenimit speed. Distinction between debts, 
All estate escheated is, under t he 3 A: 4 AVill, 4, and legacies, and annuities, but ilie same pro- 
■c. 1(^4, liable in the hands of the lord to tlie debts vision for all is evidence, although nut coiielu'-ive, 
of the jjcrson last seised : but qinere whether it | that all are to be paid in the same way. The 
is liable pari jias.'^ii with lands devised. IJvanx v, same inference as to costs, directed to be }u'dd iii 
Jinnen, 5 Beav. 114; 11 L. J., Ch. 349 ; 6 Jur. the .same manner, exonerating the fund generally 
;380. liable in the first instance. Bootle v, Blandefl, 

The riglits of simple contract creditors of an D.) A'es. 528 : G, Coo{). 286 ; 15 K. Bu 98. 
ancestor as against the descended estates are not A testator devised his real estate to trustees 
■ defeaie<l by judgments entered up against the jiiul their heirs u})ou trust to sell, and after 
heir, for his personal debts, befoie suit. Mlifffi declaring his will to be that the clear money 
V. Porter (3 El. A: Bl. 748) observed upon, arising from such sale should sink into and 
Klndrrh'ij v. Jprrl.s.22 Beav. 1 : 25 L. J,, Ch. 538 : become ]^art of his [jcrsiujal estate, he gave and 
-2 Jur. (N'.S.) 602 : 4 AV. 11. 579. bequeathed the same, and all his stock, crops, 

The 3 A: 4 Will. 4, e. 104, makes real estate goods, and elfects whatsoever, to the same 
.assets to be administered in courts of eciuity" for trustees, their executors and administrators, 
payment of simide contract debts of the deceased ; iqjon trust, after con verting the same into money, 
.and the 1 A: 2 Abet. e. 1 10, s. 13, makes a judg- and paying all his debts, funeral and tesra- 
moiit a charge on any lands of which the mentary expemses, to pay legacies and dispose of 
jiKigmeut debtor is seised, or over which he the residue. This is sii'bstaiitiaUv a devise for 
shall have any disposing power, for his own })ayment of debts within the bn'irtli section of 
benefit ; and it makes such judgment an eqnit- the Statute of Franduient Devises. The produce 
.able moi'tgage thereon : — Held, that judgments of the real estate, therefore, is equitable assets, 
‘Cnteretl up against the heir for his own <lebt, ami the s[)ecialty creditors iiavine- exhaiistetl the 
before any action or suit by the simple contract personal estate, the sinq^le contract creditors are 
• creditors of the ancestor, have no priority over entitled to have the assets marshalled in their 
the simple contract creditors of the intestate, in favour. Soamm v. Bohinson, 1 Alyl. A: K. 500 ; 
respect of the dc.scended estate. Ih. 2 L. J., Ch. 153, 

It was not the object, nor is it the operation The ' owner in fee of two freeliold estates, 
of the 3 A: 4 AVill. 4, c. 104, to make the simple largely indebted by s})ecialty and >imi)le con- 
-contract debts of a deceasecl person in the nature tract, devises one to A. B. in fee, charged with 
of mortgages or specific charges on his real the payment of one-fifth, but only one-fifth of 
estate ; but as the statute makes the land assets all his tlebts. and devises the other to 0. D. in 
for the payment of his debts, these debts con- fee, charged with the payment of the other 
,stitute a general charge upon them, but not so four-fifths, but no further part of rliose debts, 
that bona fide purchaser of the lands from the These devises are not within the proviso of the 
heir or devisee is boimd to see to the application Statute of Fraudulent Devises. Zyon v. Colrllle, 
of the. purchase money as he would be in the I Coll. C. C. 449. 

■case of a pai'ticular mortgage on any portion of 

the lands themselves. Xh What Devise Invalid.] —The statute 

The real estate of a deceased person constitutes 3 Ac 4 AVill. Ac AI. c. 14, does not re luirc proof of 
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an inrent te defraud, hinder or delay creditors, 
but makes the devise ipso facto void as against 
creditors. Coupe (W.s.sorelL ik") L. J., Cli. 49<) ; 
L. R. 2 Eq. lOd ; 14 L. T. 2(]2 ; 14 W. R. 568. 
>On ai)peai;:-h> L. J.. Ch. Ill : L. 11. 2 Ch. 112 ; 
15 L. T. 427 ; 15 W. R, 242. 


Heir Devisee.] — The stat. B tk 4 'Will. 4, 

c. s. 8, which provides that land devised to 
the heir of the testator, shall be considered tr) 
have been acquired by such heir as a devisee, and 
iiot hv descent, a[)}jlies for ail pinq)Oses ; and 
therefore a <lenuirrer by the heir, who was also 
devi<o<o!f the lands, to a hill by a legatee seeking 
to rnarslnd the assets of the testator, with 
reference to such lands, as against the heir, was 
allowed. Striello/d v. Steicklund. 10 Sim. 874 ; 

'9 L. J., Ch. 60. 

Alienation "by Heir or Devisee.] — The devisee 
aliens : the land is not siilqeet to the s{)ecialty 
•debts of the <levisor. M(itheiL'.s v. Jonet;, 2 Anstr, 
,.506,. 

The 8 & 4 IVill. A II. c. 14, and 47 Geo. 8, 
•e. 74, make the heir or devisee personally liable 
to rlie annaint of the assets devised or deseended, 
and do not charge the real estate with the 
<]ebts of the ancestor. Spaclimaa v. Tuuhroll^ 

8 Sim. 258 : G L. J., Ch. 147. 

Observations on the practical consequences, in 
possible cases, of the doctrine established in 
Spaclauatt v. TtmhreU (8 Sim. 258 : G L. J., Cli, 
147'), that an heir or devisee may, by alienation 
■of the descended or devised estates, place them 
•out of the reach of the ancestors or devisor's 
ei’edirors, while he remains personally liable to 
thein for the Aatlue ^jf the estates. Pimm v. 

I mull. 1 Macii. S: G. 449 ; 1 H. tk Tw. 487 ; 19 
L. J., Ch. I ; 14 5ur. 857. 

A covenant by an infant heiress and her 
intemled husband, in marriage articles, to settle 
the descended estate on the issue of the marriage, 
though effectual to defeat any alienation. the 
husband and wife <Iuring the coverture incoii- ; 
.sistent with the articles, is not in itself an aliena- ' 
tion of the estate, and therefore has not the elfect ■ 
•of pitlul rawing it from the claims of the anccs- < 
tors creditors in a suit- subsequeniiy instituted ; 
by them for payment of his debts. 11/. < 

\\ bother a settlement executed pursuant to i 
such articles after tlie institution of such suit j 
would have that effect, (.juau’e. Id. ( 

A bankrupt, being entitled to one-thii'd of ^ 
freehold property in his own right, and to another t 
third as heir-at-law to his brother, deposited the 
title-dce<Is of the pro}>erty with his bankers c 
to secure advances. The personal property of t 
the brother pvas insufficient to discharge" his s 
•debts, and his tjiird of this proi)ertY was' under f 

II Geo. 4 A 1 \\ ill. 4, c. 47, s. 9, assets for the 

payment of his <lebts Held, nevertheless, that c 
the lien of the bank extended to the two thiials r 
•of the estate in preference to any claims of the s 
biYithers creditors. Pui/ie. A\e j/aete. Boden. t 
In re, 1 Mont. D, .k 1). 4G2 ; 10 L. J., Bk. 16 ; i 
5 dnr. 105. ' 

^ Settlement ])y the heir, upon his marriage. ( 
•of the ancestors estates, supported against the 1 
claims of the specialty crccUtors of such ances- 
tme vSir \¥. H. died indebted in specialty. After c 
his death, on the marriage of his heiress, a settle- a 
nientpvas executed whereby (after reciting the i 
insiifiiciencY of the })ersonal estate to pay the r 
‘<lebts, and that a considerable sum was due on t 
•that account) a part of the estates was conveyed 7 


5, to provide a fund to pay the debts, and the 
it remainder was settled on the heiress, her intendet I 
\ husband, and their issue. Many years after, the 
h produce of the estates appropriated to the pay- 
; ment of the debts was found insufficient Heh I, 
that the circumstances did not aiford any proof 
of fraud, or any want of bona tides in the execu* 
L tion of the settlement ; that the settled estates 
o were not liable to the specialty debts : and that 

0 even if a want of bona tides had a])peared, relief 

1 could only be obtained in a suit putting the 
d mala tides properly in issue. irwhf(ed,w 7 i v. 

0 Jloetim, 7 Beav. 112 ; 13 L. J., Ch. 18G ; 7 Jur. 
g 1144. 

a The liability, under the act 1 1 Geo. 4 ck 1 Will. 4, 
s c. 47, of the devisee of land, who alienates the 
; land, to the unpaid debts of the testator, is such 
that on the alienation the debts become his own 
debts to the extent of the value of the land 
e alienated ConseqLmiitly, when a woman to whom 
r land had been devised settled it on her inarrifige, 

. after the passing of the Married Women’s Pro- 
perty Act, 187(1, the first trust being for herself 
s absolutely until the marriage, aiid after its 

2 .solemnization on trust for herself for her life, 

, without power of anticipation, with rtMiiainder 

on trusts for the issue of the marriage : — .‘ILeld, 

, that the testator’s personal estate being insuffi- 
cient to pay his debts, the life interest of the 

1 settlor was, notwitbstauding tlic restraint on 
1 anticipation, liable to make good tlio dcHcienev 

. to the extent of the value of the devised laiul 
1 her liability to satisfy the debts of tlm testator, 

1 which arose on her alienation of the land liy the 

3 settleineiir, being a debt “contracted bv her 

) before marriage,'’ within the meaning of s." 12 of 
. the Married Women's Property Act, 1870 . ,Som;er 
> (L. R. U Eq. 470) mid Pm do u inid 

Pronnotal BaB7Y.Bo<ila(l Ch. 1). 778) followeil. 
Jiedyely. I/i re. Small v. JlednrlfL 5G .1^. .1 Ch 
i 360 ; 34 Ch. D. 379 ; 56 L. T. iu ; 35 ‘W’^ h' 

• ^ court of equity, in dealing witli the real 
assets of a testator, never coiisidereil whether 

• they were legal or equitable. The alienation of 

• the assets by the heir or devisee prevented Ihe 

creditors of the executor or testator from follow- 
ing the assets in the hands of a bona tide pur- 
chaser where the alienation was a legal one ; and 
by analogy the court ought to treat an ecniitable 
alienation of equitable assets as having the same 
etect. Jtumtment Co. v. Smart, 

44 L. J., Ch. (>9o ; L. R. 10 Ch. 5G7 • 8*> L T 
849; 23 W.R.800. ’ 

An equitable deposit with a memorandimi of 
charge by a devisee is an alienation which, pm 
tanto, prevents a creditor of the testator from 
subsequently obtaining a charge on the estate* as 
assets under 3 <k 4 Will. 4, c. 104. Ilr 
Eiluitable estates are within 8 Will. <k M 
c. 14. An alienation to new trust ces those* 
appointeel by the will having renoimeed’ is not 
such an alienation as can defeat the claims of 

the testat 01 - s creditors under 3 Will it 11 o U 

nor wfus inoitgage by equitable tenant for" life 
such an alienation. Coo/joy. ;i(! L. J„ 

AW R 2 ) 2 ^' ^ 

Beal estate cannot bo charged witli siinulc 
contract debts as against, a i>urcha.ser for valu- 
able consideration from a devisee, although the 
lauchascr had notice of the debts, if there lie 
no fmud on his part, and it is immaterial that 
residue. v. Roc/w, 
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Toomh.'f v. Iltwh, 2 Coll. C. C. 490 ; 15 L 
a 08 ; 10 Jut. 584. -4/^^/ wr 2 Coll 0. C. 

Application of Xiands — GeEwal P; 
Appointment — Exercise by "Will. ] — 
estates over which a tcstahn* has a genei 
of appointment, ami wliieh he appoini 
will are assets for ] payment of his sun 
a])plicable 
r's own pro} 


Bankruptcy.] — A specialty creditor has 

the same ri^ht under the bankruptcy of the heir 
of the flebtor as if ho had not become bankrupt ; 
and may, therefore, follow the real assets or their 
speciiic*^ produce in the hands of the assignees. 
Morfoh, E->' partPs 5 Ves. 449. 

Injunction against Purchaser.] — Injunc- 
tion against purchaser, on behalf of creditor, to 
restrain parrnent to heir. Green v. Zowe,\\ 8 
Bn». C. C. 217, 


only 

testato] , „„ ,, ^ 

Firm Inq v. Fnrlui na a., 
22 L. J.. ClL 88G. 

,ed of real estate in fee 
•ed of personal Cistate, and' 
reneral power of ai>])ointmeid ove.r 
he executed his %Yill by which 
simple estate and bei]ueathed 
onalry. and also executed his power of 
over the other estate. The pci’srmal 
insutheient tbr the payment of the- 
ebts : — Held, tlial the devised I’eal 
^ riniariiy liable to tlie payineiit of tiie* 
ami if insutheient. then that the a}>poiiited' 
die, whether tlie debts were 
ialty or by simple contract. Ih, 

Though a general 
leviscd estate will ttot 
ai^plication of an estate- 
descended, yet if the devised estate is selected and 
appropriatetl to the debt? 
estate descended ; 
bind the creditor 
114 ; a 11. R. (IT. 

Where the will 


been previously so a])pileil 
a DeCCAI. AG. 97(1; 

A testator was sc’ 
simple, and was posse- 
had also 
other real estate 
he devised his fe 
his per 
appointment 
estate was 
testator’s < 
estate was ]n’ 
debts ; a.- 1 .1 
real estate ^ 
by specii 

Devised for Debts.] 

charge of debts upon a t 
prevent the previous 


h. OiiDER AND Contribution, 

Bq thr Land Trtutrfrr Art, 1897, .s-. 2 (3), Fn 
flir lulml/Uiffraflrn of the (iHneta of a prnon dqlnq 
after the rommrnrrmemt of thin art, hia real 
estate .shall he ad m'n/istered hi the .same manner, 
.suhjeef to the mime liahilifieK for dehtr. ro.sf.s^ 
and e.rpenne,s. and ictth the same hieidenU, a.s if 
it icere personal e, state ; prodded that nothinq 
therein ronfained .shall alter or a feet the order in 
irliieh real and personal asnefs rmpeet i velij are 
now applirahle in or towards the paijiiirnt of 
funeral and tisf amenta rij e,rpcn,se.s, debts, or 
'leffaeie.s, or the liahilitij of real entate to he 
ehurged with the paijmcnt of legaeien. 


1. G-enerally. 

Principles.] — Held, that not only an heir, but 
a devisee or lucres factus shall have the beiieht 
of the personal estate, though a widow, who 
claiiiu.Hl by the custom of York, be thereby 
}>rcjndicc(l sed qumre. ' Popleif v. Fopletp 2 
Ch' Ca. 84. 

H;eres factus or devisee shall have the personal 
estate app]ie«l in ease of the real. Poehleij v. 
Porkletf. 1 Venn 36 ; 2 Balk. 449. And . see 
Quito n Y. Jfaneoch. 2 Atk. 436. 

If an heir pays the bond debt of his ancestor, 
the executor shall reimburse him so far as lie has 
personal assets {Armitiaje Metcalfe, 1 Ch. Ca. 
74); h>r by what means soever the heir became 
indebted as heir, the personal estate had the 
bonctit of the debt contracted. Anon.., 2 Ch. Ca, 5. 

The order of ap])licatioii to debts : 1st, the 
personal estate, unless exempted expressly, or 
by pltiin implication ; 2ndly. estates devised 
for the particular purpose of paying debts ; 
3rdiy, estates descended ; dthl}’-, estates devised. 
Manning v. Spooner, 3 Ves. 117 ; 3 R. R. 67. 

In tlie administration of assets, ordinarily the 
first fund ai>plicable is the personal estate not 
specifically be;iueathed : then land devised or 
oniercd to be sold for payment of debts, not 
merely charged : then descended estates ; then 
lantls charged with the debts ; the distinction is 


it is liable before the- 
but this arrangement does not 
Planning v. Spooner, 3 Ves.. 

going beyond a mere charge,, 
creates a particular fund for payment of debts, 
that shall be first a]>plied in exoneration of' 
descended estates, whether acquired after the 
date of the will or not, and of the personal 
estate even in favour of the next of kin taking* 
it for want of disposition. Devise upon seveml 
limitations for life and in strict settlemenr, 
with a direction that incumbrances shall I’emain. 
charged ujiou the estates respectively, unril dis- 
charged by the sevenil tenants for life, to whom 
they are respectively limited ; all the rents ami 
profits during the estate for life are to be 
a})plied to the iiieumbrances, princi})ul as well 
as interest. J//7?^c.s* v. Slater, 8 Ves. 295 ; 7 R. 11. 
48. And see Poicin v. Corhet, 3 Atk, 550. 

The rule as to the exoneration of estates, 
descended by a devise for the [►ayment of debts, 
holds even though the estate devise<l may be- 
equitable assets, and the tlescended estates legal 
assets. S. 8 Ves. 394. 

Although generally descended estate shall be- 
I applied in exoneintiou of a devised estate. 

: though under a charge for payment of debts, 

I yet it shall not be so if the devised estate be- 
! expressly pointed out in aid of another fund' 

; providetl for that purpose. Bonne v. Lewi.s, 2 
I Aiistr. 257. 

i A testator devised an estate (X.) to trustees, 

I upon trust to raise (in aitl of his personal estate)'* 
sufficient to satisfy his debts and the mortgages 
on his estate (Y.), which he devised to his- 
daughters : . and he tleclarefl that the incum- 
brances on Y. should be |)ayable out of X. in 
exoneration of Y. On the testator’vS death, a 
real estate (Z.) {lescencled to his heir-at-hiw : — 
Held, that as between X. and Z. the former was 
primarily liable to pay the mortgage and other- 
debts. 'Phillips Y. Parry, 22 Beav. 279. 

Charged with Debts.]— Testator devised 

certain estates subject to a general charge for 


of the personal appears ; but if there be a doubt 
wiiich fuml is first to be applied, the court takes 
care immediately to preserve both. Fhigul (^Earl) 
T. Blake, 2 Moll 50. 

The general direction in a decree to apply the 
assets in a course of administration applies to 
equitable as well as legal assets, Hartwell v. 
Ckitters, Ambl. 309. 

The cases on. and the distinction between 
contribution and marshaUing assets, reviewed. 
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piu chased be first paid ; that which descendecl to the heir 
I de\dse to be fii’st applied 

WilluwisY. CUttij. 3 Yes. ;14() ; 3 R. R, 71. 

1 bro. ^ A. devised part of a freehold estate (the whole 
or which was subject to a mortgage), upon trust, 
to pay his widow an annuity, and oat of the 
1 ij- I income to apply so much as the trustees 

debts, I thought fit for the benefit of his eliildren, and to 
apply the surplus in paying ofi: tlie principal 
A ■ ” -“'3 mortgage, debt, and after the 


pajunent of delits ; lie afrerwards ] 
another estate, which descended : this si 
exonerate the devised, if the personal be insuffi- 
cient TO [)av the debts. TJavhw^ v. Tojq). 

C. 0 . 524. ‘ 

T. P.. in <levised and bequeathed all liis 
real and per-onal estates to the use of bis mother 
A. Ih for life (Mibject to the payment of (’ 

Ac.) : and after lier decease, he gave and be- 
queathed tht? farmings stock, Ac., upon 
at F. imro his sister : and as to all his real estate, 
and the I'l.sidue of his [jcrsonal estate, the testator 
devi'-^ed and bequeathed the same to the 
his three sisteiA E., J. and M. equally, absolutely. | the 
E. died unnnii’ried in the lifetime of the testator 
The <le}n.>of the testator, who died in Xoveinbcr 
1S3S, greaUy exceeded his personal estate, 
the dare <if the will, the testator ])tirchased other 
real e'-Jtate, wliich he had not devised : — Held, 
that the estates which had descendoil must first 
be applied in payment of the debts clmrge<l 
the estate devised to A. P. for life : that i 
descended estates were iiut sufficient to discharge 
the debts, then a sufficient part of the devised 
estate must be ajiplied for that purpose : and wha; 
that the la}>'-ied remainder in one-third of the 
estate devised was liable to the charge of <lebts, 
on the same footing as the other two-thirds ( '‘ ” 
the same estate. U'ood v. Ordi.'tJt. 1 Jiir. (N.s.) I his 
584. ' ■ ' • 

Yliere freehold, copyhold and leasehold 
are devised, subject to a general cliarge ’ 
payment of debts, and the freeholds and 
holds are subject to mortgages, and the 
descended freehold estate" purchased aft 
will, the general personal estate not spec 
bequeathed is first to be ajtplied in paym 
simple cont}*act debts, as far as it will c 
and the suiqfius of simple contract debt; 
fall proportis'mately on the freehold, 
and leasehold estates devised ; then the 
debts, including all mortgage debts, 
satisiied out of flie descencletl freehold 
far as it will extend, aiid the siirpiu 
specialt}' debts is also to fall proportion 
tlie^ freehold, copyhold and leaseliol 
devised. Irchi v. Iroinnontjcr, 2 Russ. 

Y here testator cliarges some of h 
with the payment of judgment and bo 
and charged another' e.state with a li 
younger children, the estates chartred w 
debts failing to satisfy them i—Held, tin 
had priority over the legacy against the 
charged llierewith. Boa re He' v. Xorl 

Cl. A F. 247 : <J Bli. (x.S.) 611, 


he farm and interest of the 

death ot the wife, and when the whole of the 
I should be paid off, upon trust for bis 

use or I children. The rest of the property, siibject to 
mortgage, descended to the iielr :~Helci 
that, against a purchaser from the heir, 
descended estate must bear the burden of the 
After I mortgage in exoneration of the devised estates. 
lhi^ee/umi(e v. Clmit, Booker, 'Ex pit He, 41 E. 
Ch,^22a : 20 W. R. 277. 

Bill against executor and heirs of obligor to be 
i upon paid out of personal assets, and if not sufficient, 
It the out of real assets de.scended, decreed. B- v 
Dick. 299. 

Bill by single bond creditor, for payment of 
Ls was due out of real assets descended, 

^ Bimn V, King, Hick. 297. 
testator devises all his real estate in trust for 
of I the iiajnneiit of the debts. At the time of making 
will, he is tenant in fee of several estates 
and tenant in tail, with remainders over, 

=4tatcs remainder to himself in fee, of an estate called 
r the B., of which he afterwards suffers a recovery, 
Lease- and dies without republishing his will. Qumre, 

' IS a whether, in the administration of his assets, the 
L- the estate B. is applicable to the payment of his 
caily specialty creditors before the devised estates 
tit of Vickers Y. Oliver, 1 Y. A C. 0. 0 211* 11 L J * 
tend, Ch. 112 ; 6 Jur. 273. ’ • 

is to In a creditors’ suit, respecting the asseta of a 
copyhold testator who died before the passing of the 3 A 4 
sjiecialty Will. 4, c. 106, it was held that land devised to 
are to be the heir was not, as between him and other 
estate, as devisees, applicable in payment of debts ; in 
5 of such priority to the land devised to the others, 
ally upon Biederniau v. SeyMour, 3 Beav. 368 * 10 E d 
1 estates Ch. 177. * ’’ ■■■. 

)c M. 5ol. A testator died without heirs, seised of freehold 
s estates wliich he had not charged with his debts 
id debts, Held, that as against the lord claiming by 
■gmiy for escheat they were" assets for the payment of the 
itli the testators debt.s. Bruiiit y. Brown, 5 Bcav.114* 
at they H L. J., Ch. 349 ; 6 Jur. 380. 

J estate Quaare, whether such freeholds are liable to 
the debts in priority to, or pari passu with, lands 
specifically devised. /5. 

A testator gave all and every part of his real 
quinary and personal property to his executors and 
-law ; a trustees, to be disposed of by them according to 
it is a the directions contained in his wfill. He directed 
> ^4.1 trustees, as soon as possible 

- Atk. 4o0 ; Ilidgw. after his death, to pay all his debts, funeral and 
testamentary expenses; he then gave all his 
r must be appliec personal estate to his brother absolutely, and he 
is be charged devised specifically various freehold estates 
Bow IS Y. Corbet, leaving other freehold estates undisi 30 sed of! 

1 Atk. 505 ; which descended to his heir. The personal 
. 367 ; Bee res v. estate was insufficient for payment of his debts : 

, that the specifically devised estates ajxd. 

■fi descended estates were liable ratably to the 

being applied finst. payment of debts. Stead v, Jlardtiker, 42 L. J., 

7 B. R. 48. 8. P., Ch. 317 ; L. R. 15 Eq. 175 ; 21 W. IE 258. 

A' , . - ^ father devised his freehold property at M. 

^ +1 children equally. He never* 

ti the begmuing of had freehold property at M., but he had a share 
Ll expenses should in real estate at R., which atlioined M. and in 
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to pay the cosrs of a suit, the dc-fic 
made lip by the pecuniary legatee; 
the residuarv devisees. Tomhhig 
Ch. D, {)2(> ; L. T. r>91 : 24 W. : 

When there is a }>equest of peci 
and devises of rerd and residua r; 
and an insufficient amount oi pe!> 
payment of debts, the }>eeiiniary 
be first resorted to. to make u})' 
Fitrquh(ii‘f^on v. Floi/rr. 45 L. J 


Specific Legacies.] — It is the duty of cxecutiir, 
as far as possible, to preserve articles s[)e<‘.ifien,ll3" 
bequeathed, according to the testator's ivish ; 
and u I dess coni pelleck" they ought not to apply 
them to the payment of debts. Clarluj v. 
Ormond iEtirl), Jae. 108 ; 2B K. K. 8. 

When real estate is devised for payment of 
debts, and articles of personalty exempted, if the 
executors, to preserve the latter from the credi- 
tors, delay selling them, ami in eoiiseipience a 
loss iia[ipens, it" may be thrown on the 
estate, semblc. /d. 115. 

A testator gave various annuities for lives, 
with beipiests over of them, and charged them 
iqioii his freehold and leastdiold estates. He 
gave all his real and personal property to triistees 
in trust to pay the rents of his freehold, copy- 
hohl and leasehold estates : and the interest of 
all his stock in the jmblic funds, with the interest 
, of all mortgages, annuities and other securities 
' of which he might die possessed, to his son for 
'life, with a disposition in favour of the soffis 
' children, and after lus death without ain' (which 
liappened) the testator gave his freehold, lease- 
hold and copyhold estates to o!io daughter and 
her issue, am Tail his fundcil propert.v and other 
personal estate to another daughter and her 
! issue: — Held, that the gift nf the. leasehold 
i estates to the one daughter was specific,: but 
that the gift of the funded pro])er:y to the Other 
was not, ami that the latter was consequently 
chargeable witli the anmiitie.«. in priorifiv to the 
former. Field.] nq v. Prvfsfon. 1 He G. k. J. 438 ; 
r, W. 11. 851. 

A testator <lirected all his debts in the first 
place to be paiil out of his ]jersonai estate, 
except his leaseholds, if siifiicient ; if not, he 
charged his real estate therewith; — Held, that 
the specific legacies were liable to the payment 
of the debts in priorifiv to the real edate. 
man v. 10 Beav. 420 ; 10 L. J., Ch. 

There 514 ; 11 Jur. 809. 

vment Specific legacies held to be exonerated from 
LS not the payment of debts bv^ deviled I'eal estates, 
icy to Plentq v. TPWsf. 22 L. J.. Ch. 1<85 ; 17 Jur. 9 ; 1 


General legacies.] — Pecuniary ami demonstra- 
tive legatees, with a deficient fund on which 
their legacies are cliarged, have a right to throw 
simple contract creditors on descended estates, 
so as to marshal the a.ssets in their favour. 
Sellvn T. IThrtrV, Smith v. 28 Bcav. 519 : 

9 W. R. 847. 

A pecuninrv legatee has no right to call upon 
a r{‘siduary devisee to contribute to the })ajunent 
of debts, Dnqdale v. I)uqd>oh\ 41 L. J., Ch. 505 ; 
L. R. 14 Eo. 234 : 27 L. T. 706. S. P., CoIUm v. 
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•]>e]Uest a bill was filed }>y the lessor of the ' L. J., Oh. 3")! ; L. E. 6 Eq. 1 ; IS L. T. 143 ; 16 
]>reDiises eoiiiprised in such lease for the piir})ose \V. 11. 926. 

nf making the leaselioltls s})ecifieally bequeathed | A. devised real estate upon trust for B. for life, 
liable n« the payment of the delit due to him, and after B.'s death specifically <levised part, 
'i'here Were iio asktts of the testator in the hands an<l gave the residue to B. in fee: — Held, that 
(*f his executor : — Held, tliat the leaseholds B.’s life estate in the residue was applicable in 
•s'Mccifically be<|ueatlied were liable to the pay- payment of the testators debts, in preference to 
meur of tlie debt. Ih, the specifically devised estate. HUton v. Jllhon^ 

A testator possessed of leasehold estates, some 1 K. E. 532. 
of which Were mortgaged and others not One seised in fee of some lands, and possessed 
v'pcoifically bet'iueathed the latter to the plain- by lease for years of other lands, devises the fee 
tiff, and the former to other }>arties, and after to A. and the lease to B., ami dies indebted by 
inaking other specific aiul }?ecimiary bequests, bond. On a deficieiic}^ of assets, both the 
g;n'(‘ the residue of his personal estate to his devisees shall contribute to the payment of the 
'^"ife. and tlirected his trustees and executors bond. v. iS7/mf, 1 P. W. 403 f 2 Yern. 756. 

to receive the rents of all his propert^x and to And me 9 Xr. Eq. li. 650. 

apply the same in paynienr of his <lebts, together A testator having made a particular devise of 
•With the principal money and interest owitig all his real estates, and having bequeathed several 
upon the mrutgage of his jn-operty, and of the specific legacies, dies indebted by specialty 
legacies and annuities given by his will, until the and simple contract. His personar estate not 
whole should be fully paid : — Held, that the specifically bequeathed is more than sufficient 
be piest of the incumbered leaseholds was not a to pay his simple contract debts, but not 
bequest of the ei[uiry of redemption only ; tliat sufficient to pay his specialty debts : — Held, 
the relative values of all the leaseholds should be that the amount necessary to complete the pay- 
.ascertained, and that the plaintifi' was not mont of the specialty debts must be contributed 
entitlerl to be let into possession before she had ratably by the specific legatees and devisees, 
■coutribiircd her ratable ]>ropoi‘tion in discharge 'Jhouihii v. Ilorlt. 2 Coll. C. C. 490 ; 15 L. J., Ch. 
■of all The debts and legacies. ILinpevw Mtindnip 308 ; 10 Jur. 534. And, me thecam,^ cited, 2 Coll. 
.7 De G. M. A (.t. 3<>9 ; 2 Jur. (X.S.) 1147 : 5 W. K. C. C. 509. n. S, P., Gereln v. 6Voo*Ay, 14 Sim.* 

664 ; 16 L. J., Ch. 422 ; 11 Jur. 578 ; overruling 

A. , tlie executor of B., dealt with canal shares Cornemall v. Cornewall (12 8!im. 29S ; 10 L. J. 

which had belonged to B., as his own pro}>erty, Ch. 364 : 5 Jur. 744), cont]*a. ’ 

and ultimately bequeathed them to C. ; and he tt * -n • -i mi 

■gave certain other chattels, which always had iieir Devisee,] I hough the creditors of 

been ins own property, to D., and died possessed have a t*i.^ht^ to resort to the estates 

<tf but vej*y little other property, leaving some priority^ to tlie other 

B. ‘s <.lebts impaid. and a balance <lue from him yet the heir is entitled to eotitri- 

iii respect of his receipts mid payments on from the other devisees to the extent to 

aectumt of B.'s estate. At his tleatli the canal be exhausted by debts, 

‘shai’es remained standing in B.’s name : — Held, Beav. 368 ; 10 L. J., 

that those shares were not exclusively applicable 

to pa\ B. s unsatisfied debts : but that A. ’s Whether Eesiduary Devise Specific — Before 
n"' “ ’“"f 5 the Wills Act.]-Kverv doviso of laud must be 

+i/. i 'orV-f”'-* to make iiii rioeessity specific, whether iu particular or 

I'/ genci-al terms : otherwise as to personal ijropertv. 

wk: y 1 r. DartmoM {Etni), 7 Yes. 1 47 ; C H. R. 9fl. 

‘ .. ..im. j4o. / Jui lo.-io. Devise of real estate, though ill form residuary, 

Where, in a .suit tor payment of legacies, a s|,eciflc. /mix. Cocl^, iVes. i: B. 175. 

■con tnburioii was tlirected. and one legatee after- ^ 

wards became insolvent, rendering" the fund Since the Wills Act.J—Since the 7 Will. 4, 

througdi his default insufficient, a further con- A 14 Viet. c. 26, a residuary devise is still to be 
tnbution amongst the solvent ones directed, regarded as specific, the previous rule to that 
( onuUij V. FnrnclL 10 Beav. 142. effect being unaffected by tlie act. ficmman v. 

A testator direeteil that every legatee under Fnfcr, 37 "L. J., Ch. 97: 3 .L. E., Ch. 420 ; 17 
his will an<] codicils should contribute 1 percent. L. 'T. 394; 16 Yk E. 162. Eeversino* 12 Jur. 
out of their legacies to A. and her children : — (n.S.) 681. ° 

Hehl. that specific and residuary legatees and A residuary ilevisc of land is specific as well 
•ammitants were liable to cuiitribute. Ward v. since as before the AVills Act, 7 Will. 4, A 
^r/vg/. .■> Jur. (N.S.) 948 ; '/ . E. 669. 1 Viet. c. 26, and consequently devised estates 

liie testator directed a sum not exceeding specifically meutioned in the will are subject, 
4.00U/. to be applied by the trustees in rebuild- equally with residuary devised estates, to* the 
mg, enlarging and refurnishing his niMiision payment of debts, which the personal estate is 
jiouse :~~-H.ei(h that Ihe amount was not liable to insufficient to satisfy. Lunccfleld t. JqauldcaL 
■contribute. Ih 44 L. J., Ch. 203 ; L. E. 10 Ch. 136. EeVersing 

Held, also, that A. took a life estate in the fund, 30 L. T. 156 ; 22 W. E. 726, H. Pearman v 
with power of appointment among lier children : TimmF2 Gift’. 130; 29 L. j., Ch.'802 : 6 Jur* 
•and in default to the children equally. Ih, (X.s.) 337 ; 8 W. E. 329. Clarh v. (Jlarli, 4 
„ ^ 702 ; 34 L. J., Oh. 477 ; 11 Jur. (N.S.) 820 ; 

Specific and Eesiduary Devises and Specific 12 L. T. 485 ; 13 W. E. 735. FddcU v. JtdtnmuL ' 
.Xegacies.]— A testator having two properties, 1 Gift. 22 ; 27 L. J., Ch. 302 ; 4 Jur. (n.S.) 255 ; 
blackacre and Y hiteacre. sulqoet to one mort- 6 W. E. 401. Contra, Farnewell v, Iremoimer, 
gage, made a specific devise of Blackacre. and a 1 l>r. A 8m. 242 ; 30 L. J., Ch. 13 ; 8 W E 
i-wKluary fievbe of \Yhirraere Hel.l, that 740. D uhi v. nuHriOgc, 1 Dr. & Sm. 23fi. 

\v nitoacre must exonerate Blackacre from the Motherhnm v. Jiaf/ter’/ww, 26 Beav. 405 ; 5 Jur. 
mortgage debt. UniwMoti Liiwrmce, 37 1 (N.S.) 402. v. fi'm-ri, 34 Beav., 302. 

46—2 
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Such an account is only directed when, upon 
the cause coming back, the iiccessit}^ for it is- 
apparent. Ih. 

ill a creditors* suit, an account of the rents- 
and profits received since the deatli, is never 
directed until the [iroduce of the sale of the real 
estate proves insufficient for the payment of the 
debts. Strafford v. Ititifoa. Id Beav. 25 ; Itt 
L. X, Ch. lid ; 11 dur. 177. 

H., the husband of the testator’s daughter, was- 
one of the tru>tees and executors of his will, and 
also entitled to a life estate unffiu’ a settlement, 
the funds subject to whit.'li consisted alniost 
entirely <)f a, large debt due from the tosratiu*. 
H. rcceive<I the rents ctf the devised estates for a 
number of years. At the te-stator’s deatii, tiie- 
corpus of the estates was sufficient to pay delus, 
aiul legacies. H. pai<l more than he received in 
respect of the personal estate, and treating him 
as having received the rent in right of bis wife,, 
and as oidy bound tt-i keep down the interest on 
the debts and legacies as tenant for life, there 
was nothing due from him to the estate. The- 
estate having become insufficient to })ay the 
debts and legacies : — Held, that an account of 
rents hail been prctpieiiy directeil against H.. and. 
that what was coming to Iiiin in respect of his 
life interest under rlie settlement was liable to 
be applied in payment of %vhat was found due 
on such account, mid that such liability had 
priority over the claims of judgment creditors of 
H., who had obtained a charging onler on his- 
life interest, and tiiat it had priority over the- 
claims of the trustees of his settlement for part 
of the settled fund received by him. Stronge 
1 He G. .J. 652. 

Where an estate was devised to I. subject to- 
several charges, to one of which the flevisec was- 
entitled, it was held, that a sum for slave com- 
].)ensation wliieli he received as '‘devisee** of iiis- 
father. must, as between the several charges, be- 
ajiplied in reduction of the first charge of 1U,OUO/., 
aiiiL that the personal representative of I. or his- 
father, must account for interest on that sum 
during the life of I. Clartuidon (IdarJt) v. J^ar~ 
hauK 1 Y. .y C. 0. C. 088 ; 12 L. J., Cli, 215 ; 
0 Jur. 902. 


When the residuary personalty, after payment 
of the testator's debts, proved insufficient to pay 
the costs of a suit to administei’ the trusts of his 
will : — Held, that the deficiency must be borne 
by the specifically bequeathed personalty, the 
specifically devised realty ami the residuary 
realty, ratablv, according to value. Jarhivu v, 
Fnaw, L. 11. 19 Eq. 90. 

Capital and Income — Income during Eirst 
Year.] — In administering an estate a pro- 
portioLiare amount of capital and the income 
actually made in the first year arc to be applied 
in payment of debts, legacies, funeral and testa- 
mentaiy expenses and costs, unci the profits 
made in a business are to be treated as income. 
The rule that in adjusting the accounts of a 
testator's estate between the tenant for life and 
the remainderman, the debts and legacies are to 
be taken as having been paid, not out of capital 
oidy, but with such ])ortion of the capital as 
together with the income of that ])ortiou for one 
year is sufficient for the purpose, i.s not affected 
by the circumstance that the debts and legacies 
have been paiil before the expiration of a year 
from the testator’s death, and that the income 
from the continuance of the estate in the 
business carried on by the testator has greatly 
exceeded 5 per cent., so that the rule operates 
uiifavoinnbly to the tenant for life. Lainhrrt 
Y. Zfdnhrrt. 4H L. J.. Ch. 190 ; L. E. 10 Eq. 
32(} ; 21 W. IL 748. 

Where a testator has bequeathed legacies, and 
given his residue to a tenant for life, with 
remainder over : executoi-s, though, as between 
themselves and the ])ersoiis interested in the 
residue, they arc at liberty to have recourse to 
any funds they ] dense in order to pay debts and 
legacies, yet will be treated b}" the court, in 
adjusting' the accounts between tenant for life 
and remainderman, a.s having paid the debts and 
legacies not out of capital only, nor out of 
income only, but with such portion of the 
capital as. rogether with the income of that 
portion for one year, was siiffieiciit for that 
purpose. AJlme/t v. IVhiftelh L. 11. 4 Eq. 295. 

Application as between Principal and 

Interest of Debts.] — Upon taking the accounts 
in a suit to administer real and personal estate, ' 
if a (piestion arises between the tenant for life 
and the remainderman as to the proper mode of i 
applying the personal estate, the court will, if the ! 
justice of the case requires it, for the purpose ' 
of seeing to what extent and in what form the ' 
real estate is to be exonerated by means of ' 
personalty, investigate the application of the 
pereonai estate, and proceed, as a general rule, . 
upon the princitfie of applying the capital , 
of the personal estate to pay the principal of 
debts, am I the income of the personal estate to 
pay the interest of debts. Shore v. Shore, 20 ! 
L. X, Ch. 880 ; 5 W. E. 250. 

Bents and Profits.] — Bents and profits of real 
estate desccmled are to be accounted for, and 
applied before inheritance sold and applied. 
Bowe Y. Dick. 178. 


Lapsed Interests.] — When there is a charge of 
debts, a share of realty which lapses to the heir 
will bear only its proportion of the charge. Ab/rc** 
V. Itgreif, 40 L. J,, Ch. 252 ; L. B. 11 Eq. 589. 

Beal estate devised subject to payment of 
debts to one for life, with remainder to three- 
persons as tenants in common where one of the 
shares in remainder lapsed ; — Held, that the- 
lapsed share was applicable foi* payment of debts 
in the same order as the devised estates, and not 
till after real estates, which descended as liaving 
been purchased after the will, ll'ood v. OrdlAu. 
8 Sm. Ct. 125. S. F., Fltiher v. Fisher, 2 Keen,. 
610.. 

A lapsed share of a residue of real and personal 
estate devised, subject to the payment of debts, 
funeral and testamentary expenses, is not liable 
to the debts of the testator in exoneration of the 
rest of the residuary estate, but ratably with it.. 
liathhoroe. In re, II Ir. Ch. B. 141. 

A testatrix, after directing payment of her 
just debts, funeral and testamentary ex})enses, 
gave her residuary and personal estate amongst 
four persons by name, one of whom died in her 
lifetime : — Held, that the lapsed share was not 
primarily liable for the cost of an administration 
suit, but that the costs must be paid before the • 


Account — ^When Directed by Court.] — 

In a suit for the administration of the real arul 
personal estate of a deceased party, an account 
of rents and profits received since the deceased’s 
death is never directed at the original hearing. 
Selmnherg v. Humfrey^ l .Dr. ^ War. 411. 
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residue was divided. TMhewtj v. Ilehjar, 4G , bequeathed to him by the will; — Held, first, 
L. J.. Ch. 12 r> ; 4 Ch. D. r>:i \s, P., v, | that the liability of the Scotch real estates to the 

ir;//.v, 47 L. J,. Ch. HU : 7 Ch. D. GB : 37 L. T. ; payment of debts, as between the heir and the 

:373 ; 2G \X. R. 130. Contra, the dictum in ; pecuniary legatees, must be determined by the 
friuivm V, 44 H. J., Ch. 273; L. H, law of Scotland, and not by the law of the country 

10 Eq. 77 : 23 AV. R. 332. 'where the testator’s estate was beiiigadministered. 

The ride that a descended estate must exonerate Harnwn. v. 42 L, Ch. 493 : L. E. 8 

a devised estate from the payment of the testa- Ch. 342 ; 28 L. T. 543 ; 21 W, K. 164, 490. 

T'lrs debts and costs of an administration suit Held, secondly, that as the law of Hcotlaiul 
■eriually applies, whether the descended estate threw the general debts primarily on the personal 
has ])een left undisposed of at the time of making estate, and did not permit them to fall, directly 
the will, or whethei* It has become undisposed of or indirectly, on the real estate until the personal 
i hroug'n ]a]ise. iSctiff v. ('nmhodamh 44 L. J., Ch. estate was exhausted, there could be no marshal- 
221; ; 1.. 11. 18 Eq. 37S ; 31 L. T. 26 ; 22 W. K. ling in the English court against the Scotch heir 
S4o. in favour of the pecuniary legatees. Ih. 

Held, thirdly, that no jiart of the general costs 
Paraphernalia,] — AAdiere a man's real and of the suit could be thrown on the Scotch estates ; 
personal estate are charged }.>y liis will with the and that the heir was- entitled to his costs out of 
payment of his debts, and afterwards turn out the personal estate exce})t the extra costs occa- 
iiHufficieni. his wife's jewels and para]»hcrnalia sioned by his election. Ih, 

•should be sold towards making good the defi.- 1 Where a party domiciled in England, but 
■eicney, Ptrla^r v, llarreij,^ 4 Bro. P. C. 6i)9 : possessed of I'cal estate in Scotland, tlied intes- 
14 Via. Abr. 438. tate, being indebted on bonds which were paid by 

A real estate charged with payment of debts, the heir out of the proceeds of the I'eal estate in 
in ahl of the personal estate, shall be applie<i Scotland: — Held, that the right which the heir in 
before the widow's paraphernalia. Boijntun v. Scotland paying movable debts has there against 
Ihujutnii,, 1 Cox, ]<)/;. the personal estate, may be made available in 

Jewels of the wife, though given by husband’s England, where the pej'sonal estate is primarily 
will to her for life, shall not be sold for payment liable for the })ayment of all debts. Vdlndulmi 
•of ^husband's debts charged tm a real estate in {EarJ^ v. Gin'ettij, 2 Keen. 293 ; 7 L. J., Ch. 99 ; 
aid of personalty. Boynton y. Parlihurd^ I Bvo, 2 Jur. 867. 

0. C. 376. 

estate is not suffl- Confiscated.] -The plaintiffs testator’s 

"lA' property in America being confiscated, subi'ect 

ih H r '”7 "‘'1’ f''®'''"'"" ‘ W* debts, a creditor there ought first to apply 

n\ fh® 7 ir"’“ 7 ; f Jfh A, to make that property available for p.avmeAt of 

Jt„hmt V. Phjnn>„tJ, 2 Atfc. lOt his debts before ho sues him personally here. 

Tt ‘ki (Sod qumre. G Ves. 714.) m-U/ht 1 Xntf, 

3 Bro. C. C. 326. And .« Assets, X. «. 2 

ins Wile before marriage m some lands, Without .,,.4.^ i(.>o ' * 

notice either to the wife or her friends of this ‘ ’ 

rectignizance, and devises his real and personal .... , ar, . . . ^ . 

•estate to B.. one of his sureties, and dies : first, Personal Estate insufficient— Adjustment of 
the personal estate of A., the principal, shall Accounts between Tenant for Life of Keal Estate 
be ai>}.>lied towards this recoiruizance. then his Semaindermen,]— A testator devised all his 

lami (levised. the devisee beinir a Y<»luuteer, the (except two specified estates) to 

j-iaraphernalia of the wife of A., the prineiiial, trustees, upon trust for his son for life, with 
.and iastlv, the two suretie.s shall contribute to remainder in strict settlement, and he devised 
make ui) the defieienev. T//nt v. Tt/nL 2 P W" specified estates upon ^similar trusts in 
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might be paid by his executors, all the real estate 
being specificiailv devised. Pmirll v. lh)hin.s\ 
7 Yes. 2m. 

A will began as follows ; In the first place 
I will, that ail iny debts and fninniil charges lie 
paid and <liseharged by my executors hen'innfter 
named : and f give and be<|ueath unto rny ekh'st 
son Eiehard William, my estate nt Sliap, on con- 
dition that he make up the deticiency in the 
payment of the two legacies wiiiclt I liave left 
to my younger son and daughter’' : — Held, that 
the testatoi’‘s debts were not clinrged on tlie 
estate at Shap. WUlun wLancader. d Fuis^^. lo.s : 


(x.s.) 78 ; 4 W. R. 228, B, P., Parl’frv. 

1 Y. A C. C. C. 290 ; 1 1 L. J., Ch. 223 ; 6 Jur. 292. 

The words “ Imprimis, I will that all the debts 
that I shall owe at the time of my decease be 
dischargc<l and paid,’' arc sufficient to make the 
real estate liable, in case of a deficiency of per- 
sonal assets. Lcffh v. Wart^htf/toft 1 Bro. 

P. C. 511, 

WHiere a testator ]>3’’ his will had ordered his 
trustees to possess themselves of his estates and 
substance, and to pay debts, it was held that this 
was a cbai-ge on the real estate, and that the 
assets shonhl be marshalled for the legatees, to 
let them in so far as the personal estate had ])ai<l 
towards the de])ts. Fader v. Cool\ 3 Bro. 0. C. 
347, 

Pevise, after a direction that all the debts shall 
he paid, amounts to a charge, Ju»(( v. Urntaou. 
1 Yes. .k B. 2r>U ; 12 R. K. 227. S. P., 

T. Chttfif, 3 \'es. 545 ; 3 B. R. 71 ; Si(alleroi<,s v. 
Fiiulen, 3 Yes. 738 ; 3 li. R. 75 : W}fher.s \\ 
Fennethj^ 2 Myl. A K. 6t)7 ; 3 L. J., Ch. 29. 

The words I will and direct that m3" just 
<Iebts, Ac., be paid and satisfied” in the intro- 
ductory part of a will, amount to charge of debts 
on real estates. Cliff'ord v. Leivh. 3 Madd. 33; 
22 11. R. 228. 

Testator, bv' his will, confined exclusiveh’- to 
real estate, after devising same among the several 
members of his family', concluded by “ desiring 
that all his just tlebts shoiihl be paid as soon as 
convenient after his decease ” : — Held, that the 
debts were charged upon the real estate of the 
testator, llardlntf v. Grad)/. 1 Dr. A War. 430 ; 
4 Ir. Ep. 11. 371, 

A testator 1 >e; 


A testator after (lirecting that all his just debts 
slioiihl be paid hy his executors, devised lit his 
eldest son certain houses, subject, nevertheless, 
to his pacing off the mortgage thereon, ami then 
having devised to his other sons other houses 
which he had encumbered, and to his daughters 
certain houses which were free from cncumljranee. 
empowered Ids executors to rtr-ceive all rents due 
to his estate and pav' his debts, atid to use such 
nmans as should be necessary for recovering all 
money due to his estate, and also to grant posses- 
sion to his devisees, and to reimburse themselves : 
— Held, not a general charge nf debts on the 
whole of the veal estate. U7.sv/c// v. B'm/c/i, 2 
Bin. & G. 393 ; 18 Jnr. 1090 ; 2 W. R. 313. 


Express.] — There is no substantial 

dilierenee ])etwecn case of real estate being 
charged wifh ])aymcnt of debts, and where it is 
directed to be sold for that purjtose. Itirh^qvbi 

V, Frerrh, Ambl. 38 ; Ridgw. 230 ; 1 Cox, 1. 

Distinction between a devise charged with 

debts, and rui trust to pav" debts. The former is a 
beneficial devise. su]>jeet to the particular pur- 
pose : the latter limited to tlie partieiilar pinpose; 
and therefore the interest, luit exhausted, is a 
resulting trust for the heir. K'nni v, Peiumui. 1 
Yes. A B. 272 : 12 R. R. 227. 

Distiuction between the expression of a desire 
that all ilebts sliall be paid, followed b}’ a gift of 
a particular estate for tJieir pa3*ment, and a 
genei'al charge of the real estate witli the debts, 
followed hy a particular provision for their pave- 
ment. In the former, tlie general charge is qiiali- 
fie<l and limited to the particular estate, but in 
the latter it is not. IlV/gZc// v. 2U Bcav, 

337 ; 25 L. J.. Ch. 458 : 2* Jur. (N.8.) 78 ; 4 

W. R. 228. 

Whenever <lebts are directed to be paid thev- 
become a primary cliarge on the fund our of 
which thev' are so directed to be })aid, unless 
there is something in the will to confine the 
geueralitv of the charoro. JPtrd'nuj v. Geadij. 1 
Dr. A War. 430 ; 4 Ir. Eq. R. 371. ' 

Distinction between a cliarge on real estate 
for a sjiecific pmpose which fails, aiul a <leviseof 
real estate, with soraethi ng in the natui'C of a charge- 
excepted out of it. A charge of 4,(H)nE part of a 
larger charge 011 a devised estate towaj'ds pav^- 
ing the testator’s sister a debt due to lier on a 
note of hand. The testator (uilv" owed her 
3,8007. on the note, hut owed her besi<les 2007, ; 
— Held, on the context, of the will, that the- 
whole was pav^able : secus, on the mere language, 
unaided by tlie context. Sutellf'e n. 

Drew. 135 f 24 L. J., Ch. 483 ; 3 W. R. 235. 

A testator devised certain cjui table .real 
estates to his executor as such, in trust for his. 
wife and children, and bequeathed everything; 
else to his wife, and he stated as follows, ‘‘ M3'' 
executors are charged with the jiajnncnt of my 


jan his will 113- directing that all 
his just ilebts, funeral and testamentary expenses 
should be fuilv” paid and satisfied. He then 
devised all his real estate to his daughter and her 
issue in strict setilcment ; and, after giving one 
specific and peciiniarv" legaevq he gave all the 
residue of his personal estate (after and subject 
to the payment of all his just debts, funeral and 
testamentary expenses, and the legacies before 
bequeathed) to his said daughter : — Held, that 
the concluding clause of the will was not suffi- 
cient to rebut the presiim[)tion arising from the 
first, of an intentimi to charge the real estate in 
aid of the personaltv’ with the debts, and that, 
eonsequentlv. the real estate was equitable assets. 
Price V. Fortli, 1 Pin 85 ; ll L. J., Ch, (58 ; 5 Jur. 
1147. Hevorsing 4 Y. and C. 539. 

A testator <lii‘ected his debts to be paid b}" his 
executrix, aiuL he devised his real estate to her 
for life, with power to mortgage it as far as should 
be needful for her maintenance and comfort : — 
Held, on a sale bj' the executrix for payment of 
the debts, that the title was too doubtful to be 
forced on the purchaser. Voelt v. Paivmn^ 29 
Beav. 123 ; 30 L. J., Ch. 311 ; 7 Jur. (N.s.) 130 : 
3 L. T, 801 ; 9 Mb IC 305. Affirmed 3 De G. F. A J. 
127 : 30 L. J., Ch. 359 ; 4 L, T. 223 : [iW. E.434. 

Where a testator gives a general direction that 
his debts shall be paid, this amounts to a cliarge 
of the debts generally upon the real estate, at 
least- where 'the. real estate is afterwards disposed 
of by the will. But an exception obtains, where 
the direction that the debts shall be paid is 
coupled • with the direction that they must be 
piaid by the executor. In that ca.se, it is assumed 
that till' testator meant that the debts should be 
jiaid only out of the property which by law passes 


to the executor. Ib. 

Bimple contract .debts not charged on real 
estate, by will first directing that all his debts, Ac. 
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Ju^^t debt«, of whieli I sball leave an account Avith i appoints bis executors), upon trust, to sell for 
the letter to my wife" : — Hold, that the testator's such purposes as he shall hereafter a}tpoint, and 
debts were charged on these real estates: and, then directs his debts to be paid by his executors, 
secondly, tliar the charge was general, and not Under this devise A. and B. are authorised to 

liniiteil to tho^e enumerated in the account, sell for i)aynient of debts. JJarhrr JJpronshire 

DpnndHx. ]h}n‘(i(hi}h\ id Bear. 263 ; 16 L. J., Ch. 3 Mer. 310. 

337. A testator devised all bis property, real and 

A son died before his father, leaving a widow, personal, to A., B. and C., on trusts thereinafter 
to whom he gave all his p]*o|)erty. Tlie son's mentioned ; he then directed that his just debts 
estate being iji^titlicient for tlie payment of his should be paid by his executors tliereinafter 
debT>. (lie fatlu^r. by a codicil to his will, directed named, as soon as 'conveniently might be after 
h}< CCS and executors to pay his son's debts, his decease, and nominated A., B.' and C. bis 
and named tin.; -(ai of ids son residuary devisee executors : — Held, that there was a trust crcateil 
HTid legatee. Tin; true construction of the for the payment of debts, ietiflpf/ hohinsoN, 

fatlier's (‘cdicil i< that he intended only the pay- 10 Ir. Gh.'ll. 287. 

meni of sueh porriuii of the debts of the son, as A testator directed his debts and funeral 
Ids ^on's estate would be in^utlicient to pay, expenses, and the charge of proving his will, to 
fl (lilipr V. L,uhj(\ 3 Buss. 432. be paid by his executor thereinafter named, and 

then devised all his copyhold lands, -See., to his 

Specific Devises — Specific Bequest of Pro- son, without any words of inheritance, and 

perty charged by Testatrix in her Lifetime.] — A appointed him Ids sole executor and residuary 
resratrix, after directing that her debts slioitld be legatee: — Held, that the son took the Inheri- 
paid as Mioii conveideiitly might be after her tanceof the said copyhold lands charged with the 
decease, s]»ecidcally devised' all her real estate, testators delds in the event of the personal 
and specifically bequeatlied certain personalty estate being insufficient. Dimer v. Iteynohh, 4 
which in her lifetime ;rhehad s})eeifically charged Jur. 362. 

with a <lel.u : — Held, that such ]K‘rst)nalty must Xn a suit for foreclosure, the executrix of a 
be applied in payment of the debt befoin the real deceased mortgagor, who had devised the mort- 
estate could be resorted to, notwithstanding that gaged })reinises, subject to the payment of debts, 
‘the direction to pay deljts was a constructive to his executrix for life, with remainder to his 
charge of debts on the latter. Butler, In re, issue, has a power of sale, available for the 
JLe Bu,s V. Ilerhert, 63 L. J., Ch. 662 ; [1894] jdaintifi’s in a creditor’s suit, but not in a suit 
3 Ch. 250 ; 8 IL .jftl : 43 W. II. 190. for foreclosure. JBoltou v. Sfanuard. 27 L. J., 

Ch. 845 ; 4 Jur. (N.S.) 570 ; 0 W. E. 570. 

'Where Executors are Devisees.] — Where 

there a diivcrion that the executoi-s ‘"shall pay Where Executors are Devisees — Effect of 

the testator's ilebts. followed by a gift of all the Authority to Adjust and Pay all Claims upon 
real estate to them, either beneficially or on Testator’s Estate.] — Testator, who died on the 
trust, all the del us will be payable out of all the Ttli of November, 1889, by his will, gave certain 
estate so given to them, unless upon the whole real estate, and also the residue of ids estate of 
will a contrary intimation is clear. The same whatever nature, to two persons upon certain 
rule applies whether the executors take the trusts, and ho authorised his said trustees or 
whole beneficial interest, or only a life interest, trustee to release or compomid any debts owing 
or^^ no beneficial interest at all. Tauqueray to him or his estate, or to give time, or take 
b illuume and Landnn, In. re, 51 L. J., Ch. 434 ; security for payment, “and to adjust and. pay 

claims made upon my estate.” The two 
A. S. P., Batley, In re, Bailey v. Bailey, 48 trusiees were appointed executors of the will : — 
U J., Ch. 628 ; 12 Ch. I). 26)8 : 41 L. T, 157 : 27 Held, that the will did not create a charge of 
. R. 909. Ilenrell v. Wliiftalier, 3 Russ. 343 ; 5 debts upon the real estate. Ifeadi,^ Trudei^ and 
L. J. (O.S.) Ch. 158. Finch v. Ilatterdey.'^ Russ. Macdonald, In re, 59 L. J., Ch. 604 ; X5 Ch. I). 
345. 11 . Bridyen v. Lander. 3 Russ. 346, n. 310; 63 L. T. 21 : 38 W. R.' 657— C. A. 

Dover v. Greyory. 10 8im. 393 ; 9 L. J., Ch. SI. 

Dor may v. Borrada He, 10 Beav. 203 ; 16 L. J., Where one of the Executors is not 

Cli. 3,X7. JIarfland v. Murrell, 27 Beav. 204. Devisee.] — Where introductory words in a will, 
De Buryh Laivnon, In re, Be Buryh Laicmm v. directing payment of all the testator’s just debts, 

j ^’'"Gre followed by specific devises to two of the 

. executors, it was held, upon the whole context 

n here a testator directs that Ids debts and of the will, that the testator had not charged his 
funeral expmi>es are to be paid by his executors, real estate generally with the payment of debts, 
it is prima facie to be considered that he means Braitliioaite v. Britain, 1 Keen, 206. 
the payment tn be made by them out of the A testator in the first place directs the x>ay- 
fmids which come to their hands as execiitor.s. merit of liis debts and legacies by his executors 
\\ hether lie intends that all property which he afteriiamed. He afterwards devises a real estate 
givi's to his executors shall be subject to the to his son T. 1). in fee, and in a subsequent part 
payment of his debts and legacies, must be of his "will names T. 1). and another person, his 
gathered from the whole will. IVanne v. Ilediny- executors, who both prove the will. The estate 
ton 3 Myl. K. 495 ; 3 L. J,, Ch. 221. devised to T. D. not being a devise to the execu- 

A preiurmiary direction by the testator that tors after-named, is not charged with debts and 

all ins debts should be paid by his executors as legacies. Warren v. Davies, 2 Myl. &: K. 49 ; 
soon as conveniently could be done :— Held, 2 L. J., Ch. 203, 

upon the iiiteuti(.>n. as shewn by the %vhole will. A testator oi’dered his debts to be paid by his 
not to have the eifect of charging the real estate executors, and, after giving legacies, he gave the 
therewith, wiiether devised to the executors or residue of his real and personal estate, subject 
lumes, 2 Y. & U. C. 0. 3t)l. as aforesaid, to A., and he appointed A. and B. 
lestator devises to A. and B. (whom he executors : — ^Held. that if the leu-acies were 
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charired on the real estate, the debts must also meiicement was not cut down by subscfiueiit 
be charged thereon, and that therefore A. was w'ords. Y.M'iUiama, 1 Coll. 0. C. 15{> : 8 

able to give valid receipts for the purchase- Jiir. 873. 

money of the real estate, which relieved a pur- Testator having hi-st directed his debts to bo 
chaser from the necessity of seeing to its apj>lica- paid out of his real and ])ersonal estate, after- 
tioii. DowJlvg V. JJudwn^ 17 Beav, 248. wards by a separate clause prto’idctl, that if his 

Order made against trustees of a term, who personal estate should fall slitan of paying his 
did not object. Fletcher y. Mou/jhton^ 5 Yes. debts, then his executor should eiiter into posses- 
o50. sion of the real estate, and apply the rents in 

payment of the debts. The personal estate was 

Interest.] — A provision by ■will for pay- suMcient : — Held, nevertheless, tlmt such a trust 

ment of interest of debts held not to extend to a had been created for payment of the tlebts out 
debt by simple contract. Tatt v. Forthwich of the realty as to prevent i he Statute of Limita- 
(Zc/y/), 4 A^’es. 81<> ; 4 K. K. 3o8. tions from running against the debts, and that 

Devise in trust to sell and apply money to the real estate remained liable to }>ay a simple 
such persons a.s trustees should think had a just contract debt left unpaid after di>tribiition of 
demand, 6:c., on A. at his death in equal degree the residuary personal estate. Cralhni v. OuUon^ 
and proportion, according to principal sum, as 3 Beav. 1 : b L. J.. CTi. 319. 
far as the inotiey would extend, the securities Direction to })ny <ic].)ts. then legacies to B., 
would be delivered up, but the money should lie then devi^e of lands to A. and B.. who wcu'c 
received in no other way than as a voluntaiy a})pointed residuary legatees and execute j's, and 
bounty. The fund being more than sufficient is A. was directed to pay our of the rents and 
liable to interest of bonds to extent of penalties, profits a particular charge : — Held, that this did 
A^UmY. Gregonj, G Yes. 151. not exempt the lands fnan liability to the other 

Charge by will on real estate of simple con- debts. Fornter v. Thomj),v)n, 2 Cbn. A: L. 508; 
tract debts of another person, considered as a 4 Dr. A AVar. 303 : 0 D*. Erp B. d;s. 

legacy carrying interest from the death of the Testator, after directing all Ids debts to be 

testator at 4 per cent. Shirt y, 10 AYs. fully paid, devised his real estates to several 

393; 10 li. B. 210. 8, P., Spuricaij v. Glijnn^ diiferent ])ei’sons. and charged certain of them 
9 A'cs. 483 : 7 li. B. 279. with S}')ccific sums : — Hehl, Diat those estates, as 

Estate devised with direction that the execu- well as the others, were charged with the debts, 
tors should pay interest of a mortgage u})Ou it Taylor v. Taylor. 0 Sim. 340. ’ 

out of the rents until the mortgage should be A testator" gave a life estate in his realty to 

paid off, and that such mortgage should be the his wife, subject to the payment of his debts, in 
first which his executors should discharge from exoneration of his personal estate, and gave her 
other sources mentioned in his will ; the estate a life interest in his personalty, subject to the 
is liable to such interest for one year only from patnneut of his funeral aild testamentaiy 
testator’s death, Bea aland v. JBalleicell.^ C. P. expenses ; and he gave her a power of appoint- 
Cooper, 344. ^ ^ ing the personalty by will among his sons, as 

A te.stator directed his real estate to be sold .she should think fit ; and, in default of appoint- 
‘‘ immediately, or as soon as conveniently might ment, he gave the personalty to liis sons in equal 
be,” and applied in aid of his personal estate in shares. lie devised the rerilty, after the death 
payment of his debts ; but until the settlement of his wife, as to one part, to his eldest son, 
should be made as after directed, the rents were subject to the payment of half the debts left 
to be applied in keeping down the mortgages, unpaid at the death of the wife ; as to another 
anti the residue to be paid to the persons entitled part, to his second son, s\tbject to the payment 
tiTKler the settlement. He then directed the of one-third of the debts left unpaid at the same 
infold hereditaments to be settled on A. for life, time ; and as to another part, t<» his third sou, 
with remainder over. The testato]’ was greatly subject to the paymeiit of one-sixth <>f the debts 
indebted oii bonds, and his personal estate was left unpaicl at the same time ; and as to the 
largely deficient. More than a year elapsed remainder, to his fourth son. The widow, during 
before the sale of the real estates : — Held, that her life, received more than enough fi'om the 
the intere,st on all the debts for the first year rents for payment of the debts, but did not pay 
was payable out of the coi-pus of the real estate, them all. After her death, on a bill filed, it was 
but that the tenant for life was bound to keep held that she took the life estfite subject to the 
down the subsequent interest. Greidey v. payment of the debts, and that her estate was 
Vheaterjicld (Zhr/), 13 Beav. 288. liable to account for the money received by her 

Direction in a will to pay and discharge all daring her life. Joncii v. Jon.c^\ 10 Jnr. 900. 
tlie just and la\vfiil debts owing by a deceased E. H., by his will, gave all his personal estate 
brother at the time of his death : — Held, upon to li. H. and J. N., that is to say (he then 
the terms of the will, and looking to the circum- enumerated sevei'al particulars), in. trust for the 
stance that the brother had been dead about following pur[)Oses : that the same be not liable 
forty years at the date of the will, to comprise or resorted to for the pa.yinent of moi-tgages or 
■debts, but^ not interest. A.dteu) v. Thontj)fion, 4 bond debts, and charges thereinafter nicntioneil 
Kay & J. 020. should be satisfied ; and as soon as that could 

, be effected, tiie same was to },)e resorted to in 

Extent — ^As regards Property Charged.] — A relief of his real estate. ITie testator then ga-ve 
general charge of debts and legacies upon all the several legacies to his wife and children ;"'aiia 
reitl estates of the testator, not annulled by a bequeathed the residue, after the respective 
subsequent power to sell a particular e,state only, charges thereby made theretm. to lus eldest sou : 

produce to the same purpo.se; —Held, that the residue, a>s well as the enume- 
butthat^ estate was first applied. CocseY. Bauef^ rated articles, were subject to the charges in the 
^ will mentioned. Kicholaa v. Firhola^, Taml. 

Upon the construction of a will ; — Held, that 269, 
the effect of general words of charge at the com- A. devised his estates to trustees for a term of 
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Tears, Thereout to pay olf all iiie 
the time beiag •'Secured on his 
unsettled estates; ’ At the ih 
.aiiK>ii<rst the settled estates w 
leasehold, whieh was settled ir 
for life, remainder t- 
The testator sit 
■siou expectaiit upon the t 
lease, and heaiul his eldest sc 
Aune'e thereof tOAseciire a | 

3noney. the equity of redennitk 

and tlie sii; ^ 
piower, were directed "to 
and his son aecordiU; 

— Held, iliat tlie estate was to 
'Onc of tlie testators "settled'' t 
the niortone:e debt was raisable 
under the term of year 
A-slHetj, 80 Beav. 200 ; 


bequeathed to my said three <?randsons. who, or 
their heirs, on the fall of any lease, are to be 
equal suiferers pursuant to* tiieir respective 
proportions.” The testator, at the date of his 
will, was seised of the farm of O., but did not 
devise it by name Held, that either there was 
to be no contribution, but that each was to bear 
his own loss, or that the lands devised nomiiiatim 
were those only which were to be contributory, 
anil that, consequently, the farm of G. was not 
liable. Sjnnuier v, JJictjcr, 2 Con, ic L. 482 ; 4 
Dr. War. 477. 

Sembie. that in the above case the 
bad for uncertainty. I h. 

Particular Estate Charged after Greuerai 

Birectious.]— A testator dneeted all his debts, 
legacies and funeral expenses to he paid as soon 
as conveniently might be after his decease. Ho 
then gave certain legacies, diroeting the legacy 
duty to be paid out of his estate ami effects, and 
he also gave some specific legacies, which he 
declared should not be subject to the payment 
of his <lebts, legacies and funeral expenses. He 


.his eldest son absolutely, 
.bsequeuth" purchased the rever- 
determiiiatioii of the 
an joined in a mort- 
pa rt of the pinchase- 

. . _ i-don being limited 

0 the testator ami his eldest son as joint tenants ; 

’plus moneys, in case of sale under the 
be paid to the testator 
to, tlieir:,^interests therein : 

be considered' as 
estates, and that 
2 ^ by the trustees 
j. Ilasthiqs (ZmYi) v. 
S Jur. (£s.) 225 : 10 


claim was 


A testator, by his will, made a ge: 

■(>f his real estates to his nephews, 
his debts and legacies. Bt” a codicil, he 
.a frcelioltl liouse to A. B., it being lii; 
:she should reside therein if 
— Held, that the house w 
•charge of debts and legacic 


iiieral devise 
charged with 
devised 
wish that 
she should think lit : 

=5 exempt from the 
-o Wheeler y. Clat/- 

da/i, 1{) Beav. l(>y. 

A testator directed tliat tlie lands of C. should, 
.as soon after his death as possible, be soLI in the 
Incumbered Estates Court: and,' after the pay- 
ment of all his just debts, be equally divuled 
lietween A, and B. : and he left legacies, and , 
.appointeil B. residuary legatee and d^^isec of all ■ 
his real, personal estate, and effects :-~Held. that 
was an. express dedication of the lamls 
payment of (.lebts. West v. Luvdau, 
'“7: 10 W. It. 016. 

< real estate with 1,0007., 
idiie of his personal estate 
-vv-vl. He then gav'c the 
debts, 

I exi>eiises were paid, to 
his relations 
mentioned. The personal 
pa3nnent of his debt.s. 


all his just debts, funeral and other incidental 
expenses should be paid' with all convenient 
speed after his decease. By a codicil he devised 
a particular estate, upon trust in the first place 
to })ay the annuity to his wife, and after certain 
payments to aijply the surplus to the discharge 
of his simple contract debts Hehl, that the 
real estate was not charged with the payjneiit 
of debts. Qumre, whether the introductory 
words, without more, would liave charged the 
real estate. Djure v. Torv\u<jfon. 2 31 vl. kK. 000, 
The testator commenced* his will with the 
words, ‘‘In the first place I direct my just debts, 
fimeiul expenses and the charge of proving this 
my will; to he duly paid.” He "then made sev'cj'al 
devises, and he gave to J. G. a small qiianritv of 
plate, together with the rents and proiits of his 
freehold and leasehold premises, due and accruing 
up to the quarter’s day next after his decease ; 
which rents and [U’ofits he charged with the pay- 
ment of his said debts, funeral expenses and the 
charges of proving lii.s will .-m-pteld, that real 
estates generally were not charged ivitli payment 
of debts. Palmer v. CMtces. 1 Keen, 546 : 1 jur. 


the will ' 

•of C. for 
Ir. B. 2 E(^ 

Testator* charged hi: 

to be applied as "the ret 

was thereinafter directed. H 
residue of his personal estate, 
.legacies and funeral exp'-"-' 
certain trustees for the benefit of h 
:in manner 

estate was deiicient for 


payabh; 


to the trustees for the 


without beiu: 


w uibjeot to the claims of 

JCiUef V. F 


‘d, 1 Cox, 442 
evised an estate, .H., am 
charged with annuities ; 


d other 
and an 


p Copyholds.] — AVhero a testator, having 

both freeliold and copyhold estates, charges his 
real estate with payment of his debts, if he has 
I surrendered the copyhold to the use of his will, 
the freehold and copyhold shall he ap)pUcd 
ratably ; but if he has not surrendered the copy- 
hold, it shall not be applied until the freehold 
is exhausted, Ciroweoch v. Smith, 2 Cox, 307. 
S.P., Bmoleu 3ier. 128; 16 R, R„ 

157. Ronalds v. Feltham, Turn, k li. 418. 

Introductory words, referable to all testator's 
worldly estate, amounting to a chaige, copyhold 
lands are liable as well as freehold, "in this case 
there was a copyhold which had not been sur- 
rendered, this was also declared liable. Coomhes 
V. G'lhsori, 1 Bro. C. C. 273. S. P., Keatish v. 
Kentish, 3 Bro. C. C. 257. 

Devise by general words, viz., messuages, lands, 
tenement, and hereditaments, for payment of 
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debts, will include copyholds if required : and 
the want r>f a surrender will be supplied. 
KUlne}! v. Cou^f^malitr^ 12 Ves, 136 ; 2 tl, K, 
118. 

Aftei' a fjreneral direction that debts, funeral 
and lestanientary charges shall be paid, and a 
IxNluest of the personal estate 'subject to the pay- 
ment of those charges, tlie testator, in case his 
pei'sonal estate should not be sufficient to dis- 
charge ‘‘the same,” charged his freehold estate 
with payment thereof ” and ‘‘ subject thereto,” 
gave all his freehold and copyhold estates wliich 
he hatl surrendered, or intended to surrendc]’, to 
the use of his will. The copjdiohl estates 
charged. Sod v, bAs-te, 2 Yes, & B. 261): 13 

K. iC 79. 

A testator liy his will gave to his daughter A.. 
so long as she should continue unmarried, all his 
copyhold estates situate at and also all his 
live and dead stock, furniture, moneys, and 
securities for money, after payment of his just 
debts, funeral expenses, and the costs of proving 
bis will ; and <leelaTed that, if A. should he 
married after his death, or die immarried, the 
whole of tlie estates, with the live and dead 
stock, furniture and goods whatsoever, should be 
sold, and the proceeds arising thei’efrorn he i 
divideil bottvecn B.. G., and D. : — Held, that the 
testator had charged his copyhold estates with 
the pavmcnt of his debts. Chorea v. ^Yhitih\ 22 

L, J., Oh. 2U7. 

When Eestricted to Income.] — A direc- 
tion in a will to ]3ay debts out of rents and 
profits of real estate ]jrima facie charges the 
debts on the corpus, unless the will contains a 
context showing that annual rents and profits 
only are meant. Motrolfe v. JIntt‘h}n.^oii^ *15 
L. J., Ch. 210 : 1 Ch. I).* 591, S. Wyatjrj v. 
J/nWey, 14 Yh B. 949. 

Devise of freeholds of inheritance to trustees 
for 500 years, and subject to that term to the 
use of various persons successively for life, with 
remaintlcr to the first and other sons of such 
several ]3ersinis successively in tail male, with 
remainder to the daughters of such several 
]}ersons successively in tail general, with remain- 
ders over. Tlie trusts of the 500 years’ term were 
declared to be. that the trustees of the teim 
should, out of the rents, of the hereditaments 
coin])i‘ised therein, })ay the several annuities men- 
tioned in the will, and, subject thereto, should 
out of the residue of the rents and profits of the 
premises comprised in the said term, raise such 
sums, not exceeding 8,000/. in the whole, as should 
l)e necessary to pay such debts as might be 
owing by her late husband or by herself, and all 
which she directed the trustees to pay out of the 
sahl rents and proiits as tlnw should think lit, 
aiul as soon as convenient after her decease ; and, 
subject to the several trusts of the said term, 
upon trusts to pay the residue of the net rents, 
&:c., of the premises comprised therein unto the 
persons who for the time being should be next 
entitled to the reversion or remainder of tlie , 
premises expectant thereon, under the foregoing j 
limitations Held, that the testatrix did not iii- 1 
tend the debts to be raised out of the corpus of the > 
estate, but oiily that tiiey should be discharged out i 
of the annual rents anti profits. Per Lord Chief 
Baron. This is a question of intention only. 
The cases shew that w'here the remainderman 
takes an estate of inheritance, unless there be 
something demonstrating, a contrary intention, 
the court, in favour of the person entitled to the 


charge, if it be a gross sum, will raise it by sale 
or mortgage. The (controversy btroines 'more- 
important and (critical where the remainderman, 
is tenant for life only. It is a (jimstion 
materially affecting tiu', interest of tlic devisee, 
whether the cor})Us of the estate is to bear the- 
charge, ('>r tlie devisee is to lose all ixniefit. of his. 
estate until the cliarge is satisfied. Jlonnujr v, 
Atidorey 3 Y. .1. 369. 

A testator devised his fi-eehold ('states to- 
trustees for 129 years u])on trust tliat they should 
enter into possession of and manage tliein. and 
out of the rents and [unfits ])ay sueli of his debts 
as the ])ersonal estate should* be insufficient to- 
pay, ami also ])ay thereon i the interest on 
incumbrances, and 597. a year to ea(;h of the 
acting trustees, and 2997. a year to B. for life, 
and should accumulate the residue of the rents 
and pi-ofits for twenty years after the death of 
the survivor of five [)eisons named in the wilh 
and ap[)ly the fund in discharge of the inciim- 
hrances on the estates. Subject to the term of 
120 years he devised his said (estates to B. for 
life, with remainder to his sons in tail male, with 
remainder to the plaintiff for life, with remainder' 
, to his SOI IS in tail male, with remainders over. By a 
j (rndicil the testator revoked the devise of his free- 
hold estat(}s for the 129 years’ term, and instead, 
devised them to his trustees for 200 years, upon 
tiaist that they should raise out of the rents and 
})rofits such sums as they should in their dis- 
cretion think necessary to be raised in aid of his ]iqv~ 
sonal estate for [)ayment of his debts (other thaii- 
his mortgage debts) and the legacies bequeathed 
by his will, and should })ay the moneys to be* 
raised accordingly : and should also out of Hie rents- 
and profits raise 1,0097. annually until tin?, death 
of B., and invest the same and accumulate the 
ijiterest, and a[»jjly the trust fund in payment of 
incumhrancos on the estates. Subject to the 
tenn of 290 years he devised his estates to B. for 
life, and after his death to the trustees for 129* 
years up’ori trust That they should enter into- 
]>osscssi<.')n of and manage the estates, and out of 
the rents and ])rofits [)ay the expenses of 
management, and invest and accumulate the- 
residue of the rents and profits for twenty years- 
after tlie death of the survivor of the five iiersons- 
named therein, and apply the last-mentioned 
trust funds in payment of incumbrances.. 
Subject to these charges the t(}stato]‘ ermfirmed 
the dispositions ma<le by his will. The ])ersonnl 
estate was insutficicut to jiay the debts. B. 
.survived the testator and died without issue.. 
The plaintitf then became tenant for life in 
possession : — Held, that, according to the ordinai'v 
legal construction (>f the words in tlie codicil,, 
the testator intended the deficiency between the 
j)er.sonal estate and the amount of the debts to be- 
raised bv an assignment of tlie 209 rears’ term. 
Fddieyhed v. Wdd, 24 Yh E. 43. 

The court accordingly declared that the debts- 
other than mortgage debts, so far as the per-- 
sonalty was insufficient, were primaj’iiy charged 
on the corpus of the estate in exoneration of 
the income, and were raisable out of the cori)us. 
Jfj. 

liability of Executrix Tenaut for Life- 

to recoup Corpus out of Income. ] — A tcstatoi" 
bet[ueathed to liis wife, subject to the jriymcnt of 
Ins debts, all the cash in his house at the time of' 
his death, and directed that in case such money 
, should be insutficient for such payment, the-. 
I deficiency should be [»aid out of the rents,. 
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as CTictedj and brought bis actioii of covenaiit 
--J 1 executors of the lessor, who pleiuled 
cue admuiistravit, whereupon the lessee took 
it .]U(?gment of assets quando. ke., and nro- 
:red the damages to be assessed upon a writ 
inquirer He then died his bill against the 
visees of the lessor for sai isfactio]i of the- 
mages and costs out of the real estate of the- 
;sor devised by his will .-—Held, that althmndi 
ma.ps recovered in an action of covenant, 

3uglit'“ in respecd of bi^>aches of eoveiianfc 

happening after the deatli of the testator, wore- 
not a debt lyithii, the .Statute of Fraurluluiit 
penaes, A; i niU. & u. c. 14. yet they were 
a debt payable out of the real e.state of the- 
testator under the eharoe of debts thereon 
cie.petl by hi» mil. .l/onr v. Tut-hor, r, H.are. 79 
lo L. J,, cdi. 1(52 ; 10 Jiir. 173 
h'fm Y. 2 Jo. A: Lat. 000 

Mortgage Debts.]— A 

agreed to secure a marriage 
daiigiitcr 


diva lei ids, and 
He also .speciiif 
wife during ia 
executrix, and : 
the corpus of hi- 
‘■rents, dividen- 
having re 
“annual rem> 
that the dir<‘ej 
did not ereaic 
estate : but. 
fact jantiali; 
tar or had 
execunlx < 
corpu.s ou 
liequeathed ju’op 

V. L(nv.si>if i ' 

foilowotl. 6- 
L. J., Cl). ir>i 

W. K. 300. 

What Debts included.]— The who! 

oe b inked to tbr the intention of ti: 
*ind though there is a direction to n.* 
or legacies, yet. if there is an inien 
to tinmv a particular debt or legac 
leal estate, the cf»urr is bound to 
w ]}odr)i 1, 

dob : 7 Ir. Ktj. IC 

_ 'i ho expression in a will, - all inv -j 
mciride,s all the • testators debts win 
wherever contracted, and therefoi*e 
debt eonrmcted by hiiu after the mab 
will, and contracted in 
that of his domicil, and s 
situated in that other c 
dlfhewelJ, 3P L. J.. Ch. (5p 
2S L. T. 32o : IP W. K. 15. 

Ihe burden of shewing 
a less extensive meaning li 
their rest]*icted operation. 

Ileal estate mu.ler a cl 
attested, liable tc) debt.s a 
and legacies by an iinatte 
to the witnesse.s to the wi 
rivlK 8 Te.s. 4 SI. 


aiuAual,}^ 

alk lieqaeathed property to his against the 
1 hte.y and a|)pnii).te<l In ’ ‘ 

'he ]»;dd his lieljos in part 
’ estate : — Held, that the 
Is, and amuial proceeds,'* 
ard irp t]je context. e<pnvalc 
dividends, and proceeds. 

> 1 ! for payment of (lelits th 
ii charge upon, the eorpiis 
held, that as^ the debts had b 
^ ])aid out of corpus, and th 
not prnviiled for such an even 
ould nor be called upon to recoi 
<*f the income of her s})eeii 
. , ‘I’ty. The luinciide cif .7 

(L. 1C IX .Kf|. 4PO) adopted 
■pwvo 7/^ ;v*. J'hildorh V. (/m 
i : 4h (di. D. (510 : (I).) T. 22i 


estates for that 
ted to pay the moiier. 
id his debts to be [mid^ 
e of his personal estate, 
in the funds, and lastly 
. estates : — Held, that the- 

- -ot to be exotierated, from 

the portion, out of the personal estate. Gmres- 
V. Hiohn, () Sim. 393 ; 4 L. J.. Ch. 239. 

E.state devised, with direction that the exe- 
cutor should pay the intemst of a tiior 

the mortgage 

.. sucli mortgage 

L. il. 4 11. L. 506; first which the e.xeciitors should 

Mschaige ; the estate is liable to such interest 
at the words have ; <^nly froni testator’s death. 

on him who asserts Q,, p. Cooper, 344. 

b. fiee fuvthsr, Exoneration Of Per^ 

?e by a will duly ^«tate Cliarges 

rwards contracted. 
d iiistniment, eA*eii 

Sheddoii \\ Good- . '^^'ho had a Ife 

interest in certain estates, gave a bond to a 
^ creditor, and a warrant of attoiiicT to confess 

ptcy— Dnpaid Bal- .luclgment tor its amount. ANo judgnierit was: 
been bankrupts in entered up. A. died within three vears of thp 

fust dTl / trustees to pav his personal. B., his son, tlm first tenant in tail 

ills cviy.il I k*'"' : nu([ be (lirected expressed, in letters to the creditor, a wish to 

the Mnl l u ,117 b‘-V" ' :»nnngtT of ' I'-ty his father’s debts, but wonid not Kiv7 am- 

l«Am ,r i’ ; petson security for them. B. made a will, hi whiUi 

tnis f,;d "1 •A'“^ t'hnnccry, ill reciting his own wish, and a promise in cA 

so luiu m f-’nnuissioii. formity with it, made bv him to liis father mid 

i 1 make the dividend on mother, ho said, “ .And in ease I should ,,ot be 

debts m rr i peimd on all the to fulfil my intentions during my lifetime 

av lukC m^ IT -“phatr should not have a suffikmt fiiA Iv 

t•■lv,m of ''e"--*'''':' a yHiuty. not only in tlmt purpose .arising from my porsoiial estate 
St!,. . wiio survived B., but ^ hereby charge ali iiiy jast ilebtAaml ato lU 

him 'uul tlrirtho^r'ft^^ iu'edeceased the debts of my late father A., which remain 

“3- 'Incase, upon all mv 

it-, leceive the amount found estates wheresoever,” Ac. He then directed 

Ilic Itov of al hs e late 

ATT!, k; ‘ manner aforesaid, to the pAment 

3 4. iCofr ■ to debts of my 

rather. B. survived his father many years. 

Landlord and Te-nfitit obligee of the bond filed a charge thereof 

Quiet Enjoyment ] 4 Wor pu-aii the trustees under the son’s will : — Held 

his lcsseebrTu'c.t ctioIiTnt 7 I'i fdovTld ^t 

premises, and afrerward's devised his real estate dratlfnf’kt^’f pmitations at the 

subject to and cliargod with the payment of his titetes If* ft charges on the real 

debts. After the death of the iSiTiiclLL H.L CatlTo! " 


' j- ‘ '-I ‘ ^ 
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A testator directed his'truste®! to raise, by bequeathed, slionld bo applied In payment of 
mnrtcraqe of all or any part of his bereditameuts his debts ; and that such fuilliei Minas mi_sht 
theroinWo devised, any sum or sums of be requisite to pip Ins debts shoul. bo ra sed 
monov, not exceeding 20, 00(M., and to apply the out of liis landed pi'oj'orly in the piopoilums 
:samc In liquidation of the debts or engagements povo ineutuuieil p-Hidd, tlia^ svhVi me teidh of 
of another, as to them should seem expeiiient to the fitth son u as diai^Ld s\itii imc.-.uith ot 
■or proper. The trustees refused to raise the the deficiency ot the personal csrate to I'ay the 

money without the sanction of the court -.-Held, debts, ihiiv-c ? v i, Jo. Lat. 

first, that the trustees had not by their refusal 2i; 9 Ir. bq.K 1U,'S._ 

to raise the money without the sanction of the A testator by an impertect piii-sngo leiu eil 
court abandoned their power of selection among to a trust deed tor ppm cut ot ip ikots ,ind 


tion was not confined to debts in existence at death before payment of all his debts, out p 
the death of the testator : thirdly, that creditom the produce ot his estates, shoiild contnbme 
whose debts, at the time of the testator’s death, ratably to the payiuoim of his delas in piipui- 
wore barved'by the Statute of Limitations, wore tion to the aniipl profats now arising honi cad 
exeludeil fi-ora the benefit of the ti-iwt. Joel v. part rospediyoly, and eoiifinpd pe deed, and 


execnterl a general release by signing their u^es, niteiirs, and purposes iiieiuumbu ui 
names against the amount stated iii a schedule, will -.—Held, that the estates should contribute 
W. succeeded to the rectory, and he made a in proportion to the animal protits at the date 
further claim of. 200/. against the estate of of the will, ami not in pn:)portion to their value 
the insolvent for dilapidations. The insolvent’s at the testator s death. O Bell Uarte, beat, 
widow afterwards, by her will, charged her real 440. , . , , ^ i j.- i 

and personal estate with payment of her hus- Icstator devised lands to each ot his sonte, 
baml’s debts. In a suit in equity for the h., and and thrected one-half ot his 

administration of her estate: — Held, that the debts to ^*1 ^ i , 

release discharged all the claims of W. against the other halt by T, ; ami he chaiged the lands 
the estate of the insolvent, and that the claim devised to them with his debts these pre- 
fer dilapidations was not payable under the \Jortions. A creditor of the tcstaior tiled a bill 
will of the testatrix. Jihsett v. Burf/r,s,% 23 in 1818 for the administration ot his estate, 
Beav. 278; 24 L. J., Ch. 1507; 2 Jur. (N.s.) By the report it appeared that J. hml oveiimid 
2221 his share of the debts; b. had paid his shave, 

A testator, as sirrety for his sons A. B. and with the exception of a small sum. which was 
C. B., mortgaged a particular estate to secure shortly afterwards p-aul : and lapo sums wei-e 
to E. E. the pavmciit of 2..o00Z. due from his still duo by 1-. and B. by tip final dpree m 
sons to E. E.; and A. B. and C. D. gave the 1822, 1‘. and V. were directed to complete the 


■SillfVt: f lit; rcai.uut: wv. cw ,.i, j . . .. _ . i«, . ii.., 

trust, to pay his funeral and testamentary share ot the lands ntwer was suthcien^ 
expenses ami all bis debts, and, in particular, payment of his portion ot the debt. s ’ 

nil sums which might be charged upon the that the lands devised to J., b., mid I. me 

propertv devised to A. B. :-Held, that the liable to contribute ratably to make up the 
testktortook the debt on himself, and that the dtdiciency occasioned by the oia gin al msiithm^ 
2,r>00/. was payable out of bis estate, so as to of F. s estate to answer the demand on it, and 

exonerate the principal debtors, his sons A. B. also to the costs ot the suit ^ewhf/ v. JDmo, 

and C. D, JInM v. 2 De G. & Bm. 243 ; 1 J. L. 44o ; / Ir. Ec}. U. 4.i. 

1/ L. J., Gi. 2611 ; 12 Jur. 730. Statute of Limitations — Debts barred as 

Contribution.! — Testator devised an estate against Testator.] A devise in trin^t foi pa}- 
to trustees upmi trust to raise thereout one im?nt of debts does not re\nYe a (lebt upon wh^ 
moietv of the legacies given by his will, and the bratuto ot Limitations bad taken elreci >} 


and, subject thereto, to convey the same to his i nor to the statute 34 cV 'tct. s. i.i, 
ehlest son, and his issue in the manner therein a testamentary charge of debts tipou land was 
mentioned. In like manner he devised three equivalent to a trust tor ^aiy men t 
other estates to trustees, upon trust, to raise lift rg ream J/tcJteli, b Ma(l<L. .Lb; 23 K. ih. 

thereout respectively, onc-tifth, one-tenth, and 231. 

one-tenth of his debts and legacies ; and, subject ^ . 

thereto, to convey the same respectively to his Costs.] — here a testator devises an. estate 
second, third, and fourth sons and their issue, subject to a charge, he not (uily gives tlm immey 
He then devivsed another estate to trustees, upon charged, but the cost.s of raising it. Buckley s 
trust, to I'aisc thereout onc-teiith of his legacies ; TruMf>\ In re., 22 L. J., Ch. b34 ; 17 Jiir. 4 /8. 
and, subject thereto, to convey same to his fifth On a devise of copyhold to trustees to permit A. 
son and his issue, as therein mentioned ; and he to receive the reiits, lV'c., for life, mid afterwaixls 
directed that his ])ersonal estate, not specifically to sell and divide the proceeds amongst his 
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cliiklren : the tef^tator then disposed of his legacies ; and if some of the legacies fail by 
residuary estate, ‘'charged tvith debts, costs, lapse or otherwise, that part of the fmal which, 
auil charges of proving an<l execitting the will : would have been applicable to those pnr[)oses,. 
— Held, that the payments on the admission being undisposed of, belongs, as far as it is com- 
of the trustees, were a charge on the copyhohl, posed of real estate, to the heir, and as far as- 
and not part of the cost.s, &c., expressed in the it is composed of jjersonai e.state, to the next of 
will. t\)lp V. Jpahti{,s\ 5 Hare. ol. kin. Roherts v. Walker^ 1 Ihtss. <5c M. 752. 

A. devised his real estate to F.. under the S. P,, Att.^Geti. v. Smtlirjafe^ 12 Sim. 77 ; 12 
Imrden of his just deljts due at his decease, L. J., Ch. IdS. llaVinmn v. Loadon nosjAtuZ 
which debts were not to <liminish his per.soiial Go^enwr,% 10 Ha. ID ; 22 L. J., Oh. 754. 
estate. F. was also appointed executor, and as If a testator blends the proceeds of his ]*eai 
such i')aid depots of the testator, but incurred and personal estate into one fund, and makc.s. 
eo.sts amounting to a considerable sum in a charge upon tlie mixed fund, and a devasta- 
defending the per.Sf>ual estate against unjust vit of the personal estate occurs, or the testator,, 
dennuids of creditors : — Held, in I). P. by a by a codicil, devises the real estate to another' 
majority, tliat F. could not charge the costs on persoti free from the charge, the charge does- 
the real estate, because costs incurred in resist- not fail proport ionably, but must be raised out- 
ing unfoundotl claims of debts were not com- of the remaining estate. 7dtlork v. 
preheiidetl in tiie description of just debts of 1 Kay, 654 ; 23 L. J„ Ch. 767 ; 18 Jur. 891. 
tiie testator duo at his decease. Lonitt (L'j/rl) Testator gave all his real and ])ersona I estate* 
V. Fn/xer. L. E. 1 Se. A{>[). 24 : 15 L. T. 77. to his executors in trust to pay legacies, and 
Held, by .Lord Kingsdown, di.ssent.. that such after a {)articular disposition, gave the resi<lue' 
costs as were })ro[)erly incurred by the executor of his })roperty in trust for his next of kin, 
in such litigation were chargeable on the real directing his executors to pay any debts upon 
estate, for tlie debts include the costs of ascer- any evidence they think proper, except the- 

taiiiing thtur amount. Ih. claims mentioned in the margin : — Held, a 

A testator devised two estates in different general conversion into a mixed fund, applicable- 

ways. and he charged one only w’ith the pay- to all the debts, none being mentioned in the- 

ment of his debts, funeral and testamentary margin, on evidence satisfactmw to the execu- 
expenses. In a creditoi’s’ suit, both estates were tors, although not strictly legal. JUMred v.. 
sold for payment of the debt.s : — Held, that the liolhiaon^ 19 Vcs. 586, 
charged estate was ])rimarily liable for the costs 

of suit. V. 11 Bear. 492. What Words will Create.] — Real and'. 

The general personal estate not specifically personal estate devised to the executor in trust, to 
becpieathed ajiplied first in payment of all the pay debts and legacies, the rest and residue tO’ 
co.sts. except ut inquiries as to a guardian and himself, the only purpose of devising the real 
maintenance for a specific legatee, anti then to appeai’ing to be to insure payment of the debts, 
the general legacies. Ihudon v. Cotdie. 5 Yes. without any intention to tUsinherit tlie heir : 
461. it was liehi only a charge, and that the lioii- 

was entitled to the surplus of the real estate. 
Mixed Fund.] — Where a testator forms a Hall} day v. Jh(d,wn, 3 Yes. 210. 
mixed fund of real and })ersotial estate by a Testator being possessed of real and personal 
direction that the real estate shall be sold, and estate, directed the latter to be invested in 
that the surplus proceeds shall go with and be government securities, the interest whereof, with 
considered part of his residuary ])ersonal estate, all the rents and profits from freehold, cop.yhold,. 
such siirplu.s proceetls are charged with the pay- or leasehold property, after payment of all his- 
ment of his debts, and semble with all other debts, &c., he gave and devised upon certain 
payments TO which the personal estate is liable, trusts: — Held, that this did not evidence a 
Kidney v. Cniifitinailier, I J. 436 ; 2 R. R. sufficient intention to create a mixed fund, so- 
ils. Affirme<l, 7 Bro. P. 0. 573. as to exempt the ap})licatioii of the ])ersonal 

W^ltero a t'-srator not only makes a common estate in the fii'st instance from the discharge 
charge of debts and legacies upon his real and of liis debts. Tidd y. Lhfe>\% He G. M. & G. 
personal estate, but also directs that his real 857: 23 L. J., Ch. 249 ; 18 Jur. 543. 
estate shall be sold, and the proceeds be deemed A testator gave and devised to his executors, 
part of his personal estate, the real and per- his freehold house, and all his other property 
sonal estate shall, as between tlie heir-at-law he might die possessed of, in trust for the pur- 
and the next of kin, bear the charges pari passu, poses of his will : — Held, tliat he had not created 
tSlmmo)i.s v. i?c,vc. 6 De G. M. A G. 411: 25 a mixed fund. AV/m* v. 25 Beav. 1 10.. 

L. J., Ch. 615 ; 2 Jur. (x.s.) 73. Affirming Where a testator creates for purposes of dis- 
21 Bear. 37. position a mixed fund of the proceeds of realty 

Semble, It makes no difference in the above directed to be converted and personalty, the- 
proposition whether the question arises in a personalty is not exempted from its primary 
case of intestacy as to 3:esidue, or in a case of liability to debts, &c., unless these are directed 
lapse. Ih. expressly or by necessary implication to be paicl 

The heir is not entitled to an inquiry as to out of the mixed fund. " The mere fact that the 
the relative value of the real aiul personal will contains a constructive charge of debts, 
estates, with a view to ascertain the amount upon real estate will not amount to such «a 
for which he is lialJo to contribute, but a sale direction. Liudtcruft v. Peidham^ 48 L. J., Ch.. 
of such real estate must be made. Ih. 636. 

WTiere a testator creates a mixed and general The costs of an action for executing the trusts, 
fund from the real and personal estate, and directs of a will which bequeaths realty and personalty 
that fund to be applied in payment of debts together as a mixed fund a disposition that 
and Iegacie.s, the real and the personal estates fails as to part, are borne (according to KyroY,. 
must contribute in proportion to their relative 3Im*iideny 4 MyL &: 0. 231) ratably by the part 
amounts to the payment of the debts and effectually given and that which lapses, and this . 
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Botwithstuiiding that the whole may be vested 

int.iU8tees. IJk 


^aymeat out of Personal Estate— Contri- 
bution by Eealty-Interest.J-A testator bv bis 
^Mll (leclaml lu ebect that his debts, legacies, 
iiniei al and testaraeiitary expenses, and the costs, 
incidental to the execution 
oi the u-iists of Ins will, should be paid ratably out 
or_ ail his estate, real arul personal In the ad- 
muiistration of his estate by the court, the debts 
bV:e.. were i.aid out of the personalty, but witbout 
prejudice to tlie liability of the realtT. Oh the 
tUTther consideration of tbe action Held, that 
the real estate must make good to the personal 
estate Its ratable proportion of the amount paid 
out of tlie ]>ersoiml estate for debts, c\:c., with 
Y. 56 L. J., Ch'. 451 • 

.34 Cb. B. 81)1 ; 5(> L. T. ,S(> ; 85 W. 11, 513. 

— Eesultin^ Trust.]— -Where a testator 
■creates a mixed and general fund from tbe real 
••and personal estate, and directs that fund to be 
•applied in payment of debts and leemcies, the 
real ancf tbe personal estates must contribute in 
pro]iortjon to their relative amounts to tbe iiav- 
<iebts and legacies; and if some of 
tim legacies fail by lapse or otherwise, that part 

the imid wliich wuuld have been aiiidicable 
to those puri>oses, being undisposed of, belongs, 
as tar as it is eomposetl of real estate, to tlie beii-' 
and as tar as it is composed of jiersonal estate, to 
the next ot kin. JhherU v. WMrr, 1 Buss. c\: M. 

A testator devised bis real estates to A. and 
b., in trust to sell and pay off all incmnbrances 
thereon, and staiifl possessed of tbe resiflue ‘‘as 
part „f ^his personal estate.” He bequeathed his 
peT’sorial estate to tbe same persons, in trust to 
•coin err, and with the produce thereof, and of 
real estates, to pay his debts. &e. 
an<l the legacies, and to pay the rasidue to whom 
be should give tlie same by codicil. He made no 
gntt ot tbe residue .Field, first, that the iricum- 
brances were payable out of the real estate ; 
secondly, that the debts and legacies were iiav- 
able pari passu out of the mixed fund composcEl 
mt the jiroduee of realty and personalty: and 
tlnrtUv that of the surplus, tbe part arisiiio- from 
-realty lidonged to tbe heir, and that from the 
•].ersonalty to rhc next of kin. Shalloro,.', v. 
nntjhf, 12 Beay, 505. 

A direction that tbe proceeds of tbe real and 
leasehold estate should be considered as part of 
tlu; pemmai estate does not take away the right 
■ot the heir; iu>r does the addition to that direction 
■that tbe real estate should be taken to be personal 
cs-tare, " to all intents and ])urposea,” take away 

/ I- lb 

xiare, i,) ; 22 L. J., Ch. 754, 

Ami m\fyiiher t’a,se,s undvr Conversion \nt> 
BE-eoNVERsioN, ante. ‘ 

Other Matters.]— Bevise for payment of debts, 
the trustees convey to A. for the purpose of tbe 
trust ; A. mortgages to several persons who have 
imtice ot the triLst ; these mortgages are good. 
Mardwick v, Mtpid^ 1 Anstr. 109 ; 3 E. E. 562. 

8. Exoneration of Personalty. 

(a) Apart from Sfntnfe, 

primarily liable 

to ttstatiii h debts, however strongly the real 
Oi-tate IS charged for the purpose, unless a clear 

exempt It. Awext^-r 
■iDvle) V. Mayer, 1 Bro. C. C. 104. g. p., 


v._ Mnrhy. 1 Bro. P. C. OOrt. Tmt v. \orth- 
rnrHio/vp. 4 Ves. 8](i; 4 1!. It. ;5.-,S. 

i /(/Z/i/w. (, y es. otu. UatKdti v. JJr/rl’irmi?, !) 

t p (l<'rei'). 1 Ball 

N. , Stapleton v. Stapleton, 2 Ibdl A B 

o23. arrenew Grrcnr, 4 i^liuld. 14S ; 20 11 il' 
284 Drhfr v Ferrand, 1 Buss. (*>81* 

I llaUrr y. IlardwirA\ 1 Wvl .X K. 396 • •> J t 
: ch. 104. Ilrnrn v. Ifeiii-y, Ir. 11. p Eq. "isii’ 

; Inc/ia/iiia C£i)n?)y. Fro.nrh. Anibl. ;iH: l C„\ l ■ 

i f. , IV ‘l’- V. 1 Br,.. c. e' 

1 144 : 2 Dick. 5<)7. 

i 111 order to exonerate ])ersona] estate fi'om the 
i payment of debts, tbe will must contain express 
1 words for that purpose, or a clear manifested 
I intention : a deelaratioii plain, or necessarv 
. niterence tantainoimt to express words. It is 
impossible to define what cireumstaii(‘c.s will be 
, sufficient to sliew this intention, which must; 

I arise in every case, from the context of the will 
^ It IS not rerpiired that the intention slioiild be 
: so manitested as that all persons cannot fail to 
i agree with respect to it, but so as to convince 
I tlie mind ot tlie judge <Ieci<ling tlie i>artieular 
I nuestion. It must be an intentiuii. not only to 
charp* the real estate, but to discharge tlie vier- 
sonal. Circumstances from which nn inference 
.has been ordinarily raised, as that of the same 
J person being constituted trustee of the real 
j estate and executor, the personal estate lieino- 
.given as a reshhie. or as a pei-sonal estate 
.generally, or after an enumeration of particu- 
i ars, the I'esidnary legatee being also devisee of 
1 he real estate, or of 3, art, for life, or otherwise, 
jcV:c., are circum^Jtarices entitled to consideration 

, oi| Yin retcrence to the context of every particular 

^ vill in which they occur. The amount of the 
I personal estate is not, a circumstance to be 
! iiKiuired into, so as to furni.di a ground for 
i construction. Footle x. Blundell, l^Mer. 193* 

I 19 Ves. 0I7 ; 15 E. E. 93. ' ’ 

, Personal estate may be exempted from the 
iPat raeur of debts, and without express words 
j . that effect, ipion the clear intention of the 
j testator. JJawe,s y. Scott, 5 Puss. 32. 

! Bi Older to exonerate personal ‘estate it is 
^ not necessary that there should be a gift over 
i'H’. Sill. 470 .•“13 L. t' 

llie personal estate, being the [U'oper and 
primary hind for the payment of debts and 
! exem]>ted only by express decla- 

Aunon, or plain and nnetjuivoeal manifestation 
' of intention, and neither a charge, nor a direction 
to sell, nor the creation of a teim for payment, 

^ ^ estate, 'fourr x. Bou6^ 

iLord), 18 Ves. 132 : II E. E. 169. 

The circmmstancc that tlie residuary legatee is 
I hrst baker of the real estate, sometimes held 
• a groiiud tor exempting the personal. Jd. 140. 

I ^ testator gave to his wife the third ]>art <tf all 
!his in-operty. tliat should btcome due to him 
I alter his decease : then, after giving some leemcies 
i he gave all the residue of his estate, in gWierai 
words, subject to the payment of all hii debts, 
tuneral expenses, and legacies, ujxm trust to 
I collect the same. The wife entitkd to a third 
jot the personal estate, subject to the debts, but 
legacies. Feed x. Addhu/ton, 4 Ves 

A., by will, gives all his pei'.soiial estate to liis 
three sisteK, equally to be divideil between them 
and (being imlebted by simple contract, bomb 
and mortgage) gives his real estate to four sons 
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<*liara'eab]e with his <lebts ; aiul makes bis A testatoi’, by a testamentary jiaper not 
listers In's executrixes. The personal estate shall admitted to probate, but held" effectual as 
be applied in exoneration of tlie reaL especially regarded his real estate, directed his trustees, 
.as <iitc of thc'se funds iimsi; be exhausted, to whom he had devised his real estate, in the 
Bmmhall y. WtlhrahdjH, Cas. t. Talb. 274. lirat place, out of the rents and proHts of his said 

pevise of real estate to testato]’'s wife, her estate, to pay all his just debts, funeral and 
heirs and assigns, in trust, by sale of so much testamentary expenses, and all costs, Ac. : — 
and such part of the pi'eniises as should be Held, that this not only charged the real, but 
necessaiy to advance anci raise so much money exonerated the personal estate. Phvdtf vx Ifr-sf, 
.as would pay off and sati.sfy all Iiis just debts Id Beav. ITS ; 22 L. J,, Ch. 1S5 17 'Jur. 0 : 1 
and finieral expenses, and all the residue to her W. K. 3. 

tVa life, remainder To testat oris heirs on her body A testator bequeathed personal properly to 
)>egotten. Testator gave to his uncle his tobacco- his wife si>eeitically, and he devised his real and 
box, and the residue of his personal estate what- }»ersonal property to trustees for sale, and out of 
•ever to liis wife foj* ever, and app anted her the produce, in the first place, to pay his del)! s, 
•s'Xecutrix : — Held, tlie personal estate not exone- funeral expenses, an<l legacies ; ainl in the next 
rated from the payment of debts. Ste/du'nwjt v. place, to invest the .sur}dn.s ; and. subject to the 
J/i'af ] Jiiilen. ib. trusts aforesaid, to pay the income to ids wife for 

Testator gave his real ami personal estate to life, with remainder over. Bv a codicil lie gave 
persons whom he afterwards appointed his all his persoinal e.state txt his ‘wife :-~-Heki,riiati 
■executors, in trust in the iirst place to sell an the widow was entitled to the personal estate, 
advtiiws<jn, and apply tlie proceeds in discharge exonerated from the debts and legacies, and 
■of his debts and legacies, and if they should be that they were primarily charged on the real 
iiisumcient, then ti) raise the deticiency by sale or estate. Lance v, Aqlionhy, 27 Beav. 65 ; 5 Jur. 
mortgage of his real estates, and directed his (N.S.) 561. 

■executors to retain their expenses, but dul not A testator bequeathed his leasehold and 
■expressly declare any trust of his personal personal proi)erty, except plate, to his wife 
estate: Held, that tiie personal estate was absolutelv, and he devised his real estate to sell, 
primarily applicable to the payment of the and out of the produce to pay his funeral and 
testators debts. liJunle.'! v. lluihjc, 1 Sim. 70; testamentary expenses and debts, and to invest 
■o L, J. (o.s.) Ch. 1 i. j the residue and pav the income to his wife for 

Testator gave to his wife certain articles of his life, with remainders over -Held, that the 
personal e>tate. which lie mentioned si)eciiicnliy, funeral and testamentarv expenses and <lebts 
■ami also certain portions of hi.s real estates, free were primarily payable out of the pindiice of the 
■from the mortgages there»m. and the benefit of real estate. 'GilhecUan v. GULcctmn. 34 Beav. 
•certain contracts which he bad entered into for 354 : 12 L. T. SKi ; 13 W. R. 765. 
the purchase of other real estates to A. B. in The cost of a special case to determine this 
tru'<t to sell, and om of the ]>rocceds to pay, in question are nevertheless payable out of the 
the first place, his funeral and testamentary personal estate. Ih, 

expenses, his debts due on the mortgages of the A testatrix gave the residue of her estate and 
■estates devised to his wife, the .sums due on the effects, whatsoever and wheresoever, after con- 
■contracts, and all his other debts : and, in the next version into money, to the trustees of a charity, 
place, he directed certain sums to be paid out of and declared t]ia"t the legacies which might 
the ju’oceed.s to different persons, and gave the savour of charitable gifts should, if nece.ssarv." be 
residue to C. D., and appointed his wife sole paid and discharged out of such ])art.s of her per- 
executrix :--Hekl that the personal estate was sonal estate as might be lawfully applied for the 
•e.xonerared from the debts. JUount v. purpose, *" in which event my real e.state, if any, 

7 Sim, 4.1 ; 4 L. J.. C \. 13. shall be first charged with ami be liable to the 

A testator devi>ed all his real property to payment of my debts and legacies not savouring 
trustees, upmi tru<t. in the first place, subject to of charitable gifts.” She never had any real 
the jiaymeut of his funeral expenses, of any tlebts, estate, but left'deaschold propettv and piu^ tier- 
aiul of tile annuities aiid pecuniary Icpcies sonalty Held, that there \vas a suliieient 
tiiei ei nattei iiequoathed, for his .son for life, Ac. direction to exonerate the pure })er.sonaltv from 
And. after giving certain annuities and legacies, payment of the debts and legacies, but that, tes- 
■aiid aii or giving his tiirnitui’c. wines, and .stores tamentary expen.se.s not being mentioned, the 
to Ids wife for life, and an annuity of 44()b out of cost of administration must be borne ratably by 
his real and ]>er.<onal estate, he bequeathed to his the pure and impure personal tv. Fifzncralcl In 
sou “ all his per.sonal prnpci'ty, after his motheris /r, Adolph v. Dolman, 26 W. li. 53. ' ’ 

■decease except” some plate :—HeM, that the Subject to the payment of his debts, and 

personal estate was not exonerated from the pay- certain legacies previously given, a te.stator 
ment ot the debts, Ac. Oa>.‘elc)j y. An.dntther, devised “all his real estate, and bequeathed 
10 hea v. 4o,3. , ail the residue of liLs personal estate ” totrus- 

Devi.se to A., !>., and b.. <ff real and ])ersonal tees in trust for A. A. died in his lifetime: — 
estates upon trust to pa}' ilebts, and then tite Held, that the personal estate wa.s the iirimary 
iegac.ies bequeathed by any codicil, and the fund for the payment of debts and legacies 
resulue to A., L., and 0., her executors. By a the testator not having manifested any intention 
■codicd. the testatrix devised her Fradswell to discharge it. ax idor, 48 L. J., Ch. 476 

estatetobersisterforlife, and, after her death, Under ^ covenant that if the covonantoris 
to be sold for the payment of legacies; and she wife married him, he, his heirs, executors, or 
•then bequeathed legacies to a considerable administrators, Avould pay her a specihed an- - 
amount :—ti old, that the personal estate was not nuity for life, and that for better .securing it, he 
•exonerated so as to make the Fradswell estate or his heirs w’ould grant and secure the .same out 
primarily applicable to the |>ayment of the of a sufficient part of the real e.states devised to 

iegjicies finnlc, 15 Beav. 537 ; 21 him by a particular will Held, that the real 

ij. d., bii. did ; 10 dur. 281. estates were only secondarily liable, and that the 
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pei’sonal estate of the covenantor was the 
Jirimaiy fund. Fidd v. Minm^ 7 De G. M. & G. 
t)9L _ j 

After a devise of a freehold and leasehold 
interest charj^-ed with incumbrances that 
affected the testator’s real estate, he bequeaths 
to the same devisee all the rest of his real and 
personal estates, adding, “ And I do hereby 
order and direct my said son to pay oft my just 
debts.” This is an obligation on the son to pay ' 
all the debts of testator in respect of the property 
given him, and discharge a chattel interest be- 
queathed to another. Car if v, Ckn^ii, 2 Sch. & 
Lef. 188. 

B. devised her freehold estate to trustees, whom 
she also appointe<i executors, in trust immediately 
after her decease to sell and dispose of the same 
to the best ailvantage, the money arising from 
such sale to be a])plicd in the first jdace in 
discharge of her funeral expenses and debts ; 
secondly, she ordered amt directed several sums 
(mentioned in the will) to be paid to several 
persons named, ‘‘ who were all creditors of her 
late husband ” ; then she gave pecuniary legacies 
to several I'elations, and 20^. each to her execu- 
tors, “ in compensation of trouble ” the said 
several sums to be paid by her executors and 
trustees out of the money arising from the sale of 
her said lands, which she ortlered to be sold 
with all convenient speed after her decease ” ; 
and such of the said purchase-money as shoultl 
remain after paying the said legacies she disposed 
of by her will. “ the said several legacies to be 
paid by her executors, as soon as they should 
sell and dispose of the said laud.” B. died 
possessed of some personal property Held, 
that there is not enough on this will to found a 
presumption that the testatrix intended to ex- 
onerate the personal estate. 2FClcland v. Shaii\ 
2 Sch. & Lef. 53S. 

The general personal estate of a testator is the 
primary fund for the payment of arrears of rent 
due by him at liis death ; and the devisee of the 
lands <mt of wliich the arrears are due is entitled 
to have the pei^nnal estate so applied, even when 
he himself is also the legatee of all the rents due 
by the under-tenants of the same lands. Barrij 
V, Jlardimj, I Jo. &: Lat. 475 : 7 Ir. Eq. E. 313. 

D. devised estates to tinstces for a term of 
years, in trust tvo raise money for payment of all 
Ids debts and legacies, and subject to that term 
he limited the estates in strict settlement, with 
the ultimate remainder to his own right heirs. 
By the fulling in of the intermediate limitations, 
A. and B. became entitled to the estates as right 
heirs of the testator. The testators debts and 
legacies remaining unsatisfied, A. and B. exe- 
cuted joint bonds for the amount of them, and 
then A. died. These bonds are not debts of A., 
to which his personal estate is primarily liable, 
but they must be borne in the first instance by 
the devised estate. Busnett v. BerclcaL 1 Cox, 
268. 

Where one <levised a rectory for lives, subject 
to a charge, although the lease he charged by 
adding new lives, and a bond given by the 
owners of the lease to the devisee, it continues a 
charge on the church lease, not on personal 
estate of the obligor in the bond. BiUinqhunt 
Y. IVulker, 2 Bro. 0. 0. 604. 

A., by several . deeds, charges different parts of 
his real estates with portions for his younger 
children, and afterwards by will confirms the 
charges, and then gives the residue of his per- 
sonal estate, after payment of debts, &:c., to 


trustees, in trust to lay out same in laml to be- 
settled, Ac. The eh lest son brings bill cr)ntro- 
%'erting validiry of deeds, and insisting that per- 
sonal estate was liable to charges : — ^lield, that 
pers<mal estate was exempt, and that each par- 
ticular estate should bear the specific charge- 
ma<lc upon it. Fvnrrf! (Abr/) v. Fernra- 
QCouiifcnk)^ 6 Bro. T. C. 1)7. 

Parol Evidence,] — Toexempt the personal. 

estate under a devise for payment of debts, the 
intention must appear plainly on the will, and 
the court cannot look to extrinsic circumstances.. 
Bnimmdl v. Prof hr 3 Ves. 111. 8. P., 
Strplirmon v. Ilenihcufe, 1 Eden, 37. Aldndtiti' 
V. WalBronrt (Lord), 1 Ball A B. 312. 

Heir.] — A person who is master of both 

funds, charges adebt which was pei'srunxl by a moiT- 
gage of spccilic real estate ; his heir shall n< >t have- 
it oiierutcd by the })ersonal estate. ILaaiUrr v. 
Worlry, 4 Bro. C- 0. 191). C., 2 Ves. J. G2. 

A tCvStator devised liis real estate to trustees in- 
trust for sale, and out of the procee<ls and out of 
die I'cnts, till sale, to pay Ins debts and trustees’ 
costs, charges, and expenses, and then iqiori trust 
to pay three legacies of 5U0Z. each ; and, as to all 
his personal estate and efiectsl the testator gave- 
the same to T. E., his executors, administrators, 
and assigns : — Held, first, that the will did not 
give to t. R., nor dispose of, the surplus of the- 
beneficial interest in the produce of the testator’S’ 
real estate, after jiaying the charges which ought 
to be considered as imposed thereon. : and that 
such surplus belongs to the heir-at-law: — Held, 
secondly, that, as between the heir and T. E., the- 
I personal estate is the fund first applicable to the- 
payment of the testator’s debts. Hemble, that 
the 3 A 4 Will. 4, c. 101, ought to have some- 
intlueiice in favour of the exoneration of the- 
personal estate. It was conceded, arguendo, that 
funeral expense.s and costs of probate were not 
included in the costs, charges, and expenses of a 
testator’s trustees. IhZ/us* v. JloJiiita. 1 De Ct,. 
A 8m. 131 ; 16 L. J., Ch. 251 ; 11 Jur. 362. 


Charge of Particular Debt.] — Devise in trust 
to sell and pay off mortgage, and to raise another- 
sum which the testator gave to his daughters. 
The personal estate, though bec|ueathe{l after' 
payment of debts and legacies, is exempted from 
payment of those two sums, without express, 
words upon tlie plain intention. Hanco>v v. 
Ahhnj, 11 Ves. 179 ; 8 E. E. 124. 

The general rule requiring express words in 
a will to exonerate general pe]*sonaI estate from 
<lebts has comparatively little application whei-e- 
a testator has directed that a particular debt 
shall be paid out of a particular part of his. 
estate. The intention to make that part of the 
estate the primary fiiiid for the pariicular debt 
may be established without 3*equiring express 
words for the exoneration of the general personal 
estate from such debt. I h. 

Testator devised a part of his real estate to. 
trustees, in trust to sell and pay certain debts- 
mentioned in a schedule, and then devised all his- 
personal e.state to his wife, fully and clearly 
exonerated from all the debts in the schedule, 
specified ; and he settled the residue of his real 
estate on his wife and child in manner therein 
mentioned. The trust estate not being sufficient 
to pay the scheduled debts, the settled estates.- 
must be applied in exoneration of the personal, 
estate. Morrow i\ Budi^ 1 Cox, 185, 
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^ Bj settloiiieiii', ill eonskleration of wife’s fort mie^ whole specifically on residuary real fund, which 
2s the settlor, conveyeti lands in trust upon usual he had also by the same will made liable to debts 
limitations, with terms for raising portions for and legacies in aid of his personal estate : the 
younger children, with proviso for cesser of terms charged estate shall not be exonerated the 
on satisfying, &:c. It then declared that the lands personal estate, for the charge is considered as a 
shall be charged with the several sums due for real devise and cannot fall on the personal estate, 
the portions of brothers, Ace., of N. (according to Dudley and Ward (Lord^ v. Ward, 7 Bro. P. 0, 
liis father s settlement), and with judgments and 566, A nom. Ward v. Dudley, 2 Bvo. C. 0. 
b«u]ds set forth in a schedule to the deed, and 316; 1 Cox, 438. 
ainouiitiiig to The deed contained the 

Tisiial covenants for title. In covenant against Payment directed out of Particular Estate or 
iiifuimbrances were the f<4iowing exceptions: Fund — Primary Liability of Personalty dis- 
’• other than and exce]>t the jointure of 700Z. for charged,] — Testator contracts for tlie purchase 
Is.s motheiy’ and “the severrd sums due by of a house, and afterwnirds, by a codicil to his 
judgsaenrs,'’ «kc.. the 12.7UO/., ‘'and also, except will, gives to A., his executor, “the house which 
tlu^ L>, 0 i}nf. (al)oye mentioned), of all and every he had given a memorandum of agreement to 
ot which the sai<i lands are hereby charged.” purchase, and which was to be Y>aid for out of 
■Some of the debts in the schedule were those of timber which he had ordered to be cut down.” 
X. an<i some of his father. X., by will, directed This amounts to a direction tliat the purchase- 
thar a judgment on boiul to A. B. (mentioned money for the house shall be so ])rovided for; 
in above schedule) should be satislied by his and evidence was admitted to show what was the 
■executors, the same having been ].>ai(L He died or<ler given Ity the testator with refei’cnce to the 
in I82S, having paid oif part of the 15,000/., and cutting of timber. Samlford v. Railiea, 1 Mer. 
some of his father’s debts, and of his own, in ease. ()46. 

of his settled estates Held, reversing decree A testator directed the sum of 2,000/. to be 
below, that debts in schedule, and i-esidue of the raise<l out of a certain freehold estate, and paid 
T>,000/., we]*e a charge on lamls, which were in satisfaction of certain specitied debts, and all 
■declared to be a primary fund for payment such other ilebts as he should owe at his decease 
thereof, and that ])ersorial estate was exempt, and he gave the rest, &c., of his estate and effects, 
1<in.d(deur v. ^ andeletir, 9 Bli. (x.s.) 157 ; 3 real and personal, to his wife, her heirs, &;c. : — 
€1. k F. 82 ; LI. & (T. t. Sugcl. 241, n. Held, that the 2,000/. was the primary fund for 

Upon the construction of a will Held, that the payment of the debts. Clutterhueh v. Chit- 

a particular freehold estate of the testator was terhueh, 1 Mvl. Ac K. 15 ; 2 L. J., Ch. 113. 
the primary fund for the payment of a. mortgage A testator directed his executors to pay bis 
debt which had been charged thereon by the funeral expenses and debts, except a mortgage 
testator in his lifetime, in exoneration of the thereinafter provided for, out of certain, parts of 
personalty and other estates. Dvanu v. Corlferam, his personal estate ; and in a siibse(|uent part of 
I Coll, C. C. 428 ; 8 Jur. 9o3. his will he recited, that his T, estate was subject 

Testator directed that his .sim})le contract debts to a mortgage of 6,000/., which he was intending 
•should be immediately paid : in the first instance, to pay off; 'and he directed any balance of the 
■out ^ of his personal estate, and if that were not debt which should remain unpaid at his death to 
sufficient, out of the produce of the sale of the be paid by sale of timber on other projierty. and 

lauds of (J. He then gave all his real and per- also of part of the timber on the T. estate. ' The 

sonal estate, including C., upon trust to pay out testator also gave certain annuities, which ho 
of his personal estate, in six mouths after the charged on his" N. estate, giving to one annuitant 
tiecease, all his debts and legacies, and to raise 10/. a year, or 5/. and his tenement at the lodge 
■out of tlie lands of C. 2.U00/., to be invested upon on the X, estate. The testator did not pay off 
certain trusts for his daughter B. and her issue, any part of the 6.000/. mortgage Hell, ‘that 
and upon failure of the trusts to sink into and his personal estate was not exonerated from pav- 
become part of. the residue of his personal estate, ment of the mortgage debt, but that it was exone- 
Antl after reciting that on the marriage of Ins rated from payment of the annuities. Zoma^ v. 
daughter H. he had perfected two bonds to the Ijornax, 12 Beav. 285 ; 19 L. J., Ch. 137 ; 18 Jur 
trustees of her settlement for the sums of 4,000/. 1064. 

.and 2,(HM>/., payable the day after his tleath, and A testatrix gave her real estate in trust for her 
that it was his intention that the 2,000/. be- two daughters, I. M'Carty and M. Streffi, for life, 
(pieatlied to the use of B. and her issue, and the and afterwards each moiety to go to the sons of 
‘6.000/. N) due to the trustees of H.’s settlement, each of her daughters and their families; mid 
.should be paid out <'»f the lands of C., he directed after giving various legacies, she left the residue 
“■iame to be sohi, and the produce to be applied in of her estate to her granddaughters. By a 
})ayme!it : and if C. should not produce codicil, she directed that certain debts incurred 

a smn sufficient to pay off “ said respective sums by her’ for her smi-in-iaw, J. M'Carty, should be 
ot 2 OUO/., 4.0<}0/., and 2,000/., making in the exclusively, and in the first instance, borne by 
whole 8,000/., ’ he directed the^ deficiency to be and paid out of the M'Carty moiety of her real 
rai.sed by sale or mortgage of his Cavan estates, estate, exempting the Streffi moiety from iiay- 
AiaUie bequeathed all the resklue of his personal ' ment of such debts .-—Held, that the codicil 
■estate, after payment of his debts, in trust for B, amounted to an express exoneration of the per- 
toi iite, and then upon the trusts before declared sorial estate ; and that the moiety of her real 
as to the 2,(K)0/. : Meld, that the bond debts of estate devised to the M'Carty family was pri- 
4JHH>/. and 2,090/. were charged on C. and the marily liable to the debts. Forrest v. Prescott, 
Cavan estates, lu exoneration of the personal L. R. 10 Eq. 545 ; 18 W. E. 1065. 

■estate of the testator. Dateman \. Ilode}i(^Ettrl'), Testator by will limited his estate in E. to 
1 Jq. A: Lat. 3o6 : 7 Ir. E(p E. 240. several persons in succession : he then devised 
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S. estate should be deficient foi’ those purposes, 
then the deficiency should be made good out of 
tlie E. estate. He then gave several specific and 
peeuiuary legacies, and all his personal estate, 
not before (Usposed of, to his wife A. ; after 
making this will tlie testator sold the B. estate 
and received the purchase-money : — Held, that 
the debts, legacies, and funeral expenses should 
be niised out of the E, estate in exoneration 
of the personal estate. WiU'urnhs- v. Mamlatf 
Qi'hho})), 1 Cox, 254. 

Testator devised all his real and personal 
property in Ireland to trustees upon trust, after j 
payment of all his just debts and funeral and i 
testamentary expenses, to raise out of the rents, ; 
by sale or mortgage, an annuity for his wife for 
her life, and suhjeet rliereto in trust for A. and 
his heirs : and having directed his executors to 
pay certain legacies, ho devisetl and bequeathed 
all his real and personal estate in England to 
such uses as his wife should by deed or will 
appoint, and in default of aijpointmcnt to the 
use of his wife for life, and after her decease to 
the use of the trustees ui)on the same trusts as 
were <lcclare<l concerning his Irish estates ; and 
dcclai’ed it to be his will, that, in case liis personal 
estate in. Ireland should be insutficient for pay- 
ment of his debts an<l legacies, his trustees shou'ltl 
raise sufficient to pay same by sale or mortgage 
of his real estates in Ireland, which he thereby 
i charged with the same, it being his intent to 
exempt his real and personal estate in England | 
from payment thereof. The testator died ini 
Englan ( I, and his will w\as proved in England and 
Ireland : — Heltl that all his funeral and testa- 
mentary expenses w'ere exclusively charged on 
the real and personal estate in Ireland, (hote v. 
Coof(^, Jo. Lat. 175 ; 51 Ir. Er], ll. 1517. 

W., by his will. <lcvise<I his real estate to trus- 
tees in trust to sell and to ai)ply the purchase- 
money, in the first place, in payment of all the 
charges, and all otlier in’s delits and legacies, and 
as to tlie residue of the purchase-money, to ]')ay 
one moiety to his daughter M.,aiid to la, y out the 
other moiety in Government securities, and to 
pay the divi<lends for the maintenance of the ^ 
three sons of his daughter A. until they should | 
attain their respective ages <‘>f twenty-four years, i 
and wiien they shouLl have attained that age ho 
gave that moiety equally to be dividetl amongst 
them : hut if they ail should die under tw'euty- 
foiir, then he dii-ected that such moiety sliould 
sink into and be deemed part of thq residue of his , 
])ersonai estate, and be applied in such manner as | 
ins personal estate was thereinafter given and ; 
tlisposed of. Ho then gave several specific lega- 1 
cies ; and all the residue of his personal estatelie ; 
gave to his daughter A., and to H., equally, to he i 
divided betwx'cn them. The debts and legacies I 
are payable in the first instance out of the pur- j 
chase-money oi the real estate. Wehh v. 

1 Cox, 245 ; 2 Bro. C. C. 60 ; 1 II. R. 25). 

Charge on specific bequest of debts and legacies. 
Bmnie v. Groom bridge^ 4 Madd. 495 : 20 R, R. 

m. 

Testatrix, having made several specific bequests 
of stock. gaAX the residue of her funded property, 
after payment of her debts and legacies, to A\ ; 
she gave the resitlue of her real and personal 
estates to others, and directed one particular 
legacy to be paid out of the stock : — Held, that 
the residue of the stock was the primary fund for 
the payment of the debts and legacies. C7ioat v. 
Ymts, 1 Jac. & Walk, 102 ; 20 E. E. 239. 

Testator having bequeathed “all the outstand- 


ing debts owing to him for tithe, or otherwise, 
subject to his debts and legacies,” aiul having' 
appointed general rcsidnaiy legatees : — Held, that 
the outstanding debts, ami not the resithnny 
fund, should be applied, in the first instmn*.(?, to- 
the ])ayineiit of tlie debts and legacies. PhiUtpx 

V. E(i.sfwoo(l, Ll. k G. t. Siigd. 270. 

A testator directe<l, that, after payment of his 
debts, all his momy should be divided between 
his three children. All his other personal pro- 
perty he devised to his eldest son : — Held, that 
the debts %vere piimarily payable out of the- 
nionev specifically bequeathed. Vornou- v. Man- 
rers (Earl), 31 Beav. G23 ; 32 L. J., Oh. 24(5. 

Specific bequest of personalty to trustees for 
certain persons, “subject to the ]>rovisions here- 
inafter made.” Then followed a ju’oviso, tliat 
these trust funds “should be liable to and appli- 
cable,’’ by the trustees, to the payment of the 
debts, kc. There was a residuary ])equest to 
other persons : — Held, that the specific legacy 
wms primarily liable to the payment of the de]>t.s. 
kc. Wehh v. J)e. Beaut'oinln, 31 Beav, 573. 

A testator bequeathed his persomil estate to- 
hi.s w'ife, “discharged from the payment of his- 
debts.’’ He then devised his real estate at li. in 
trust to sell and pay “all lus just debts, funeral 
and testamentary expenses.” in exoneration of his 
personal estate : and he devised his real estate at 
N. without any express trust for })ayment of his 
debts. The produce of the estate at H. being- 
insufficient to pay the debts : — Held, that the 
estate at IST. was next liable to pay them iu exone- 
ration of the personal estate. Young v. Yoinig,. 
26 Beav. 522. 

Deed charging Debts on Real Estate.] — 

B. conveyed all his lauds to trustees for the 
purpose of paying Ins debts, legacies and funeral 
charges ; and by his w'ill gave all his personal 
estate to his wife, and made her executrix : — 
Held, that the security upon the lands did not 
discharge the personal estate, but that the same 
still continued liable, and ought to be taken in 
aid of the real estate. Freneh v. Chiehenter, 2 
Tern. 568 ; 3 Bro. P. C. 2nd ed. p. 16. 

Settlement giving Charge of Debts on. 

Specific Eeal and Personal Estate.] — The rule 
that a charge of debts on real estate does not of 
itself exonerate the personal estate applies to a 
case w'here a charge for payment of debts after 
tlie grantor’s death is created by deed. But no- 
such rule ap}>lies to specific personal estate given 
on similar trusts ; in such a case the sp'oeific 
pensonal estate wall be the primary fund for tlie 
payment' of the debts. Trott v. 'Bnelianan, 54 
L. J., Ch. 678 : 28 Ch. D. 446 : 52 L. T. 248 : 33- 

W. E. 335). 

A testator ]>y a deed executed in his lifetime 
conveyed and assigned i-eal and personal estate to- 
trustees, in trust for himself <lnring his life, and 
after his death to sell and convert the property,, 
and to stand possessed of the proceeds on trust, 
after payment of costs, to pay ail the ilebts. 
which should be due from hinn and his funeral 
expenses, and, after such payment as aforesaid,, 
upon trust for his sons amrtheir children. By 
his will, the testator, after reciting the <lectl, 
devised and bequeathed all and every the residue 
of his real and personal estate 'oot comprised in 
and subject to the trusts of the deed to his 
wdfe for her life, with remainders over, and he 
appointed his wife and one of the trustees of the •. 
deed executors of his %viU, which w'as proved by* 
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the widow and one of the trustees: — Held. that, 
as re^e'ardeil the real estate comprised in, the deed, 
tl'ie testator’s g-eneral personal estate was not 
exonerateil from its primary liability to pay his 
debts. ^ But held, that the personal estate com- 
prised in die <ieed was the primary fund for the 
payment of the debts. French v. Chichester^ 
supra, discussed and explained. Ih. 

Primary liability not dispiacod.]— A 
stiecific le.cracy cannot, in a subsequent part of 
the will, be e'luir.ued with payment of debts or 


nenerai words ‘•personal estate”; specific 
disposition by will subject tii annuities and 
legmdes hehl auxiliary only, the general personal 
estate to betqjpiied in the tlist instance, IMford 
V. II end. 4 Yes. 7(1. 

Beipiest of s^iecitic chattels in trust to sell, in 
the^ fiist place to pay the debts and then to 
divide the residue amongst five persons. There 
was no^ residuary gift :~Held. that the debts 
were lU'irnarily payable out of the general residue. 
Xewhe<jiii y. JjeU. 23 Beav. S-Sb. 

A testatoi'. after mentioning specific portions 
of his personal estate, bequeathed them to several 
persons, and the remainder of these effects (all 
his <hjbts being jiaid), if any i-emainecb he left 
to his sister; there was lui general residuary 
be<|uest : — Hold, that the urulisposed-of residuaiy 
]>ors(ma] estate was the primary fund for payment 
of the debts. Cc’hct y. CerFk Ir. R. 8 Eq. 407. 

A tesratcu- be(.|ueaths st>ecific chattels charged 
with the I’jaymcnt of a pieeuniary legacy, and 
ot all the Testators just debts and funeral and 
testamentary expenses ; and ho bequeaths other 
specific and pecuniary legacies, but makes no 
reshliiary bequest ; — Hekl, that, nottvithstanding 
the charge, the general undisposed-of residue was 
first applicable, //eivett y. 1 De H. ic Sm. 


' gages ; xi.iuiy, inat pecuniary legatees were 
; entitled to stand in the place of the mortgagees, 

: against the estates so devised, to the extent to 
which the mortgages had been paid out of the 
personal estate ; and, 3rdly, that such pecuniary 
legatees wmre not entitled to stand in the place 
of a vendor to the testator, part of wliose pur- 
chase-money remained unpaid at the testator’s, 
death, to the extent to w^hich the purchase-money 
had been paid out of the personal estate. IPcthc 
V. Ilenniher, 2 Myl. & K. 635 ; 3 L. J., Gh. 24. 

A testator, by liis will, directed that his debts 
and funeral and testamentary expenses should 
be paid out of the fund thereinafter provided for 
the payment thereof. He then devised his real 
estate to trustees for sale, and dii-ected them out 
of the proceeds to pay his debts and funeral and. 
testamentary expenses, and to hold the residue- 
on certain trusts. He then bequeathed his per- 
sonal estate after and subject to the payment of 
his debts and funeral and testamentary expenses : 
— Held, that the personal estate was the primary 
fund for the payment of debts ; held, also, that 


A testator devised an estate (w’hieii he had 
mortgaged) freed and discharged from all his 
debts and ail his annuities, legacies and bequests 
He afterwards devised and bequeathed other 
property, with similar words of exemption, and 
then rievised and bequeathed certain specified 
property, upon trust to pay, in the first place, 
the mortgage debt on the estates first devised, 
ixnd, in the next place, ail the testator’s other 
debts, funeral and testamentary expenses, debts, 
annuities ami legacies. In another passage the 
testator expressed his intention to be that the 
estate in mortgage should be held free from all 
charges created by him ; and he bequeathed all 
his residuary personal estate freed and dis- 
chargeil from all his debts and liabilities, and 
Hie legacies thereby be(iueatlied. On the specified 
fund proving insiifiicient to pay the mortgage 
tlclit : Hekl, that the devisees of the mortgaged 
estate tvere entitled to have it exonerated out 
ot the residuary personalty. Broolte (Lord^ v. 
n {Earl\ 2 I)e G. & Sm. 425 ; 1 HaU 

& Ihv. 142 ; 18 L. J., Oh. 137 ; 12 Jur. 912. 

Icstator gave 1,500/. to his illegitimate son, 
to be paid, with interest, within twelve months 
next after his decease, and he charged that sum 
upon his farm called L., which, lie added, w’as 
then rented for 100/. a year, and which he pur- 
chased before his marriage, and was not, in 
settlement or otherwise, inniimhorfid Ar\ri 


and payment of debts. Faterson y. Scott, 1 
He G. M. &; G. d 31 ; 21 H. J., Ch. 346 ; 16 Jur, 
898. 

Testator gave his real and personal estate to 
persons whom he afterwards appointed his execu- 
tors, in trust, in the first place, to sell an advo^v- 
son, and apply the proceeds in discharge of bis 
debts and legacies, and if they should be insuffi- 
cient, then to raise the deficiency by sale or 
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lapse — Effect on Exoneration of Personalty.] 

— Bequest of personal estate exempt from debts 
by mortgage ; the benefit of the exemption was 
confined to that legatee and failed, the bequest 
having lapsed by the death of the legatee in the 
life of the testator. Waring v. Ward, 6 Ves. 670 ; 
0 B. B. 130. 

Where a real estate is charged with payment 
of debts, ikc., in exoneration of the personal 
estate, in order to favour the residuary legatee, 
and such residuary legatee dies in life of testator, 
so that bequest lapses : — Held, on construction 
of tbe whole will, that the real estate becomes 
re-exonerated, and the personal liable. Koel v. 
JImley (^Zord), 7 Price, 241. S. 61, Hanieli, 211, 
B32 ; 12 Price, 213 ; 26 K, B. 660. 

The testator having two estates in mortgage. 


exyo'cssly declare any trust of his personal estate : | 
— Held, that the personal estate was primarily | 
applicable to the payment of the testator’s debts. 
W(odes V. Mudge, 1 Sim. 70 ; 5 L. J. (o.s.) Oh. 17. 

Testator, by his will, bequeathed as follows : — 
“ I direct, in the first place, all my debts to be 
paid ; 1 then give and bequeath to my wife 
60,0000 3 per cent, consols, j^art of a larger sum 
standing in my name in the Bank of England ; 
also I betpieath to A. 10,000Z., other part of the 
aforesaid 3 per cent, consols ; also I give to B. 
nOOZ. and to 0. 1002. ; also I give to I), and E. all 
the rest and residue of my ready money, secu- 
rities for money, and moneys in the funds upon 
trust to invest, etc., and to pay the dividends 
to my wife for life, and after her decease to 
divide the capital amongst F., G., H. and I.” 
The testator then, after devising bis real estate 
to the same trustees upon certain trnsts, gave 
all his residuary personal estate to his wife : — 
Held, that the testator’s debts were payable out 
of his personal and real estate according to the , 
usual order of administering those estates, the ! 
general residuary personal estate being first 
applicable, but that Ins pecuniary legacies were 
})rimarily, if not solely, payable out of "the “ready 
money securities for money and moneys in the 
funds.” Parlier Ma reliant, I Y. & C. C. 
290 ; 11 L. J., Gh. 223 ; 6 Jur. 292. 

Devise to Trustees who are not Executors.] — 
Under a devise to trustees, who were not the 
executors, upon trust to sell and pay debts and 
funeral expenses, the personal estate was ex- 
empted, without express words, on the evident 
intention that the legatee thereof should take 
all that was not specifically bequeathed by the 
will. Burton, v. Kiundton, 3 Ves. 107 ; 3 11. R. 62. 

Devise in trust to sell for payment of debts 
and funeral expenses, with a particular disposi- 
tion of the surplus money, the personal estate 
not being otherwise disposed of than by the 
ap])ointment of an executor, who was no"t one 
of the trustees, is first liable to the debts, etc., 
es}>ecialiy as the produce of the sale was not 
sufficient for them. Gray v. ^innethovji)e, 3 Yes. 


Executrix Residuary Legatee.] — Under a will 
charging lands with all debts and making the 
executrix residuary legatee, and after payment 
of legacies bequeathing to her the personal effects 
as a specific legacy : — The court held, that the 
}>ersonal property was first applicable to dis- 
charge the legacies, and then the landed property, 
if that pro veil defici ent. Glecd v. Gleed, 2 Ken. Ch. 


orders the debt upon one to be })a,i<l out of his 
personal estate, and charges the other upon the 
mortgaged jjrcmises, and gives the residue of his 
personal estate to persons b}’' whose death it 
afterwards lapses : the mortgage debt, upon the 
mortgaged premises, shall ])c paid out of the 
personalty. JIale v. Co.r, 3 Bro, C. C. 322. 

A direction to exonerate the general pei’soiial 
estate out of a specific fund of personalty lield 
to enure for the benefit of peivons who took by 
lapse, Browne v. Groomhridge, 4 Madd. 495 : 
20 R. R. 326. 

A charge of debts, funeral and testamentary 
expenses, on a particular real estate, assuming it 
to exonerate personal estate in favour of a par- 
ticular legatee, does not exonerate the person 
tvho, on failure of that legacy by means of the 
Mortmain Act, takes it. Bncre v. Butrlelimn. 
^ Dr. & Sm. 186 ; 29 L. J.. Ch. 846 ; G ,]ur. (N.S.) 
S63 ; 8 W. R. .597, 647. 8. P. Mevre, In re, 

Kilford v. Blaney, 55 L. J., Ch. 185 ; 31 Ch. D. 
56 ; 54 L. T. 287 ; 34 W. E. 109 — C, A., dissent- 
ing from Broione v. Groomhrldge, supra. 

A testator devised his real estates to six 
devisees, and he declared his freehold estates 
should l)e the primary fund, and his leasehold 
estates the secondary fund, for the payment of 
his debts, and he bequeathed his personal estate 
to A. exonerated from his debts. One of the 
devisees died in the testator s lifetime, wiiereby 
his share lapsed : — Held, that as between the 
heir at law, the next of kin, and the devisees 
and residuary legatee, the lapsed share of the 
real and personal estate ought to be applied in 
tlie same order as if the devisee had survived. 
Fisher v. Fisher, 2 Keen, 610 ; 7 L. J,, Ch. 176. 

Specific Legacy — From Pledge or Charge.] — 

Where a sjjeeific legacy is pledged or charged 
by the testator, the specific legatee is entitled to 
have his legacy redeemed or exonerated by the 
executor, and, if the executor fail to perform 
that duty, the s})ecific legatee is entitle<l to com- 
1 pensatioii to the amount of his legacy out of the 
general assets of the testator. Knight v. Barts, 
3 Mjl. & K. 358 ; 3 L. J.. Oh. 81. 

A specific legatee is entitled to have his legacy 
redeemed from chaiges created by tlie testator 
(as distinguished from charges incidental to the 
property) at the expense of the testator’s general 
estate, or, if the property is not redeemed, to 
have compensation out of the general estate to 
the amount of the ICGracv. Botha nile if v. Sherson, 
L. R. 20 Eq. 804 ; 33 h. T. 150 ; 23 W. R, <S48. 

Accounts of personal estate not specifically 
bequeathed had been directed in an a<lminis- 
tration suit. Ultimately the costs of all parties, 
as between solicitor ami client, were paid out of 
a specific legacy in the absence of the specific 
legatee. In a subsequent suit, instituted by tlie 
specific legatee for her legacy, liberty ' was 
given to her to surcharge and falsify the 
accounts, ami the plaintiff’s costs were directed 
to^ be allowed as between party and party. 
Walron.d v. Walrond, 29 Bcav. 586. 

Mortgage Debt.] — Personal estate is always 
primarily liable to pay mortgage money ; land 
is only a collateral security. Cope v, Qme, 2 
Salk. 449. 

Every mortgage, though no covenant or bond 
to pay the money, implies a loan, and every 
loan implies a debt ; therefore an heir of a 
mortgagor shall compel an application of the 
, personal estate to pay off a mortgage, notwith- 
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Standing there was no covenant, &;c., from 1 to arise from his personal estate, and the sale of 
the mortgagor, JiUi// v. JCing^ $ P. W, 358 ; an estate called “ The Hennclls/’ He then 
Mos. 11^2. devised part of the S, estate, including the 

Money due on mortgage is a debt of mort- 1 mansion-house, to his wife for life or daring 
gagor. to payment of which his personal estate widowhood, freed from any mortgage : and the 
is primarily liable, as bet-ween heir, devisee and residue of the estate, and the mansion-house 
executor ,* uidess exempted by express or implied and grounds, after his wife\s death or marriage 
declaration of mortgagor. JBelvidere Rochfort^ he devised to the use of his eldest son, X, sub- 
5 Bro. 0. P. 299. ject to the payment of two moidgages of 5,000Z. 

xi. testator, being the owner of several estates, and 2,2002. secured thereon, it being his wish 
suliject to mortgages, devised one of them to that the hereditaments devised in trust for his 
trustees for sale, the proceeds to be applied in wife should be exonerated from the payment of 
exoneration of the personal estate, in payment those sums so far as they aifected the devisees 
{>£ eei'tain mortgages, <lebts and legacies. This under his will. The testator then devised the 
estate proved insufficient for the purpose of estate K. to the use of his son, A., discharged 
paying the mortgages. U[K>n the question from any principal sums charged thereon by 
whet iier the respe(*.tive mortgaged estates, or the way of mortgage. The fund provided by the 
persorral estate, were primai'ily liable to the testator for the payment of the mortgage of 
})aymenr of the nnutgages : — Held, that though 10,000/., and the simple contract and other 
there was a clear intent to exonerate the personal debts, was msulhcient : — Held, that as between 
estate, yet, that as there were no words of the devisees of the estates, S. and N., the whole 
exemption, the personal estate was primarily of the proceeds of the sale of the former was 
liable to pay to the extent that the estate applicable to the payment of the mortgage of 
devised for sale was fouiul deficient. Colvilex. 10,000/. in exoneration of estate N. Woodtca7*d 
Middleton. 3 Beav. 570 ; 4 Jur. 1197. v. Woodivard.^ 5 Jur, (jr.s.) 1281. 

Mortgage in fee is made redeemable on pay- A testator gave certain portions of his real 
ment of 800/. and interest, uj)on any Michaelmas and personal estate to trustees for })ayment of 
Day, on six months’ notice. Mortgagor dies, his debts ; and he specifically gave several 
having devised his personal estate to his wife : portions of his real and personal estate to 
personal estate is liable to pay the mortgage, different parties, “freed from his debts,” and 
Mowellx, Pi'ice.,1 P. W. 291; 2 Vern. 701; Pre. also bequeathed his residuary personal estate 
Gh. 428, 477. “freed from his debts.” One of the devised 

One mortgages his lands, and by will appoints estates was subject to a mortgage. The funds 
them to be sold for payment of the mortgage- primarily applicable being insuffieient to dis- 
money ; and afterwards, in another part of his charge all the debts, the property which passed 
w'ill, devises a moiety of the mortgaged premises under the residuary clause was "held to be the 
to A. B. The personal estate shall be applied next fund which ought to be resorted to for that 
to pay off the mortgage in favour of devisee, purpose ; and the ^ devisee of the mortgaged 
Johtmn y. Millisopp. 2 Vern. 112. estate was declared to be entitled to have the 

Testator, after bequeathing his personal estate, mortgage paid off out of the residuary estate, 
gave his real estate upon trust to raise, in exclu- JBi*oohe {Loi'd') v. Wai'wielt {Rarl). 2 De G-. & Sm. 
sioii of his personal estate, sufiicient to satisfy 425, 1 PIall& Tw. 142 : 18 L. X, Gh. 187 : 18 Jur. 
his just debts (except debts secured by mortgage") 547. ' • : 

and legacies and expenses of the trust : — Held, G., by articles, settling in strict settlement 

that the personal estate was the primary fund real estate, subject to of 1,500/., which 

to })ay the mortgage debts, which exceeded in had been boirowed to pay fines of certain lease- 
amount the whole pk-sonaliy. B)'iggi^s\ JJavies, hold interest, aiu I subject also to other incnm- 
4 W. E. 696. braiices, covenanted to exonerate real estate 

The personal estate given to the next of kin from 1,500/., and to charge it on leasehold, 
must be applic^l in discharge of testator’s mort- Afterwards (i., by will, reciting articles, devised 
gages, not being expressly exempted, although leasehold to his eldest son, “ in order to exonerate 
it will be thereby exhausted. PhilipftY. Philips, his said real estates from said sum of 1,500/., 

2 Bro. G. (h 2 <8. and to enable his said son. to pay same and other 

Testator exempts personal estate from payment debts and incumbrances affecting the same,” 
of mortgages on real estate, which he devises to and will proceeded, “And I do hereby charge and 
G., subject to the iiiciniibrauces : — Held, that incumber said leasehold interest so bequeathed 
desceuded estates are liable to mortgages, with payment of said sum of 1,500/.” ‘Testator 
J-idvyieu'rll v. ('aicdor (Z/ov7), 8 l^Iadd. 458. also, by his will, confirmed articles, with excep- 
Ax testator had mortgaged his estate S. By his tion of certain directions therein made as to 
will he directed his debts, other than the mort- rents and profits of settled lands, which he 
gage, to be paid out of a specified part of his thereby limited in a manner different from 
personal estate; he recited his intention of articles Held, 1st, that words ‘-in order to 
fordiwirli paying off a great part of the mortgage exonerate,” &:c., and “ to enable,” (icc., amounted 
debt, a7id he dire(?tcd that “the balance of such to direction, and that devisee was trustee, to pay 
BKWtgage shoukl be paid by sale of timber on out of leaseholds not only 1,500/, but all other 
the S. estate. He ma<le no bequest of his debts and incumbrances affecting real. 2iidlv, 
general personal estate :~-HoId, that the mort- that G., by charging such debts and incum- 
gagt> was payable, lirst, out of the general per- brances on leasehold," meant to purchase power 
•sonai estate ; secondly, out of the dcsceiideti real of disposing of rents and profits of settled estate 
ffitate : ami thirdly, out of tho timber money, as he did by his will differcntlv from provisions. 

V, Lomije, 12 Beav. 28.) ; 19 L. J., Ch. in articles. Hrtlly, testator’s eldest son, who was 
ITT 18 Jur. Iub4. ^ tenant in tail of settle<l estates, not having 

M.dircK;tedhistn.7steestopaysiniplecontract applied leasehold property in exoneration 
debts, and a mortgage ot 10,d00f. .soeurod on thereof, in. pursuance of will, and having died 
hB e.states calletl S. and h., out of the moneys without suffering recovery, hold that remainder- 
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nmii in tail had a rip:ht to compel exoneration 
i>f settled estate oat of leasehold. Cary y. Can/, 
:2 Sch. 6: Lef. 17:1 

R. seised in fee of estates in 0., which were 
mortgaged to a. considerable amount, and also of 
an estate in the Isle of 'Wight and other property, 
devised the mortgaged lands to several uses, and 
inter alia to the plaintift for life, remainder to 
her sous in tail, remainder to her daughters as 
tenants in common ; he devised the estate in the 
Me of Wight to his executors as trustees for 
twenty-one years, among other uses, to pay his 
bond and book debts, if his personal estate 
should not be sufficient ; and by a further clause 
to pay nil his debts : the trust term, after the 
personal estate, sliall exonerate the mortgaged 
estate. TioeeMale v. Coventnj, 1 Bro. 0. 0. 24.0. 
And ^ee 8 Term Kep. 88. 

1. A. B. by his will directed that his son 
should repay to his executors by instalments 
a mortgage debt borrowed for the use of the son 
upon a leasehold house of the. testator. The 
instalments were to be invested, and to sink into 
the resir.Lua]’y estate, to a share of which the son 
would be entitled. The testator by an inden- 
ture settkd upon bis wife this leasehold house 
subject to^ the mortgage, and directed that as 
between, himself and the leasehold premises tliey 
were to be the '‘primary security and ultimate 
fund*’ for the j)ayment of the debt : — Held, as 
between the widow and the son, that the lea.se- 
hold house was only liable to |)ay the debt in 
case the >on's share in the residuaiy estate were 
insufficient. 2. The testator, after giving one 
moiety rtf his stock-in-trade to his widow, abso- 
lutely gave her the use of tlie reinaijiing moiety 
for carrying on his business : — Held, that the 
widow's estate v'as not liable to make good any 
■<leiicieticY in the remaining moiety. Quarfer- 
■maine v. CnjK 1 W. K. 70. 

In a suit for redemption by the heir of a 
mortgagor against the assignee of the mortgagee, 
who was al.^o the jjersonal representative of the 
mortgagor, the court, besides the usual decree 
for re<leinption, declared the ]jlaintilf entitled 
to have the balance which should be found 
<liic fn>m him. and paid by him to the defendant 
as mortgagee, 3'cpaid to him out of personal 
estate of the mortgagor in a due course of 
adniinisti’ation, and deci’ccd accordingly, the 
bill being pro})erIy framed with a view to such 
relief. Lhi/d v. Waif, 1 Ph. 61 ; 6 Jur. 456. 

A mortgagor, by his will, create<l a trust for 
the payment c>f, amongst others, the mortgage 
debt, bi a suit to foreclose Held, that the 
mortgagee wms entitled to have his mortgage 
paid, in the first instance, out of the gencial 
personal estate of the mortgagor, and, in default 
of ])aynieiit thereout, to have the mortgaged 
lands sold, and. in case the fund so produced 
should |>rnve deficient, that then the mortgagee 
was entitled to come in as a specialty creditor, 
and avail himself of the trust in the will of 
the mortgagor, and the decree was so made. 
MarAiaU v, JPAracei/, 3 Dr. & War. 232. 

Eight of Devisee or Heir.] — H. gave bond 

and mortgage, and afterwards devised mort- 
gaged estates to hi.s wife, whom he appointed 
•executrix ; other estates descended to his heirs : 
— Held, that wife must take with the burden 
•of tlic mortgage. Calftm v. llmicoeh 2 Atk. 
424 : Ridgw. 301, 

Aftei'wards held, that wife was entitled to 
have the mortgage upon the estate devised to 


her, exonerated out of the real assets descended 
upon the heirs, and former decree totally reversed 
as to this point. S. C.. 2 Atk. 430"; Ridirw. 
301. 

Whei-e will sets out with a desire tliat debts 
may be paid in the tirst place, the wife, with 
respect to creditors, miu^t liave taken the estate 
cum onere devised to her, but it is not sufficient 
to fix the burden upon legatee, so as to make 
a variation with regard to the {iiiferent fumis 
out of which the debts are to ]>e paid, or 
transpose the order in which they are to ])e 
applied for that purpose. Ib. 

In equity, to satisfy a specialty 'debt, personal 
assets must be first ai)plied, and if deticiciit the 
real assTds descended. Ib. 

in Pitt Y. P(njmv)uh Lord Talliot <Iirccted, if 
the personal were not sufficient, an account wa.s 
to be taken of the desccntled, an<l if that were 
deficient, then of the devised estate. Ib. 

A mortgage is a debt by specialty, and tlie 
land is only regarded in equity as "a } hedge ; 
therefore, a mortgagee may take his I’cmedy 
either against the heir or executor, but Ijis 
election does not vary his right, or determine 
wiiicli ought properly to be charged, Ih. 

Testator devised to A. lands in inortgage, and 
(Icvisetl other lands to B. subject to payment i»f 
his debts, in case his peusonai estate should not 
prove sufficient. The mortgage debt must be 
paid out of the pei’sonal estate, and if deficient, 
i out of the real estate devised to B. Ilartbohimcio 
I V. May, 1 Atk. 487. 

A ijJO!*tgage is looked upon as a general delh, 
and the laud only as a security, and, therefore, 
personal estate shall be ap])iied in discharge ; 
hut if the contest lay botwee]i the devisee ancl 
creditors of a deceased mortgagor, it would have 
been otherwise. Ib. 

I’he testator borrowed 2.<!00/. to enable him to 
pay the purehnse-mouey of estate AV.. and tliat 
sum was found by the master to be a lien (jii the 
estate at the testator's death : — Held, that the 
AViils Act did not alter the course of adminis- 
tering the assets, but that tlie devisee had a, 
right to have the personal estate of the testator 
applied towards tlie discliarge of the lien; and 
that, failing that, he IiacI a right to have 
descendcil real esfatc so a})[died ; but that both 
these resources failing, the devisee was not 
entitled to have conrribiitiun from estates of the 
testator, comprised either in a ])articnlar oi' a 
residiiarv devise. Em v. Sm ith , 2 Do CL A 8m. 
722. . . 

One, seised in fee of the manoi’s of x\. and B., 
mortgages A. for 4.000/., and by will charges 
all his real estate with })ayment of his debts, 
and devises xV. to C„ and B, to I)., and dies : 
the devisee of A. shall compel the devisee of 
B. to contribute t<t pay tlie mortgage on A. ; 
but if the will prove void, then no contribution. 
Carter v. iJarnardidon, 1 R. AV. 505. 

A testator devised his D. estate, subject to 
debts, Ac., to liis wife for life, witli remainde.rs 
over, and lie devised his C, estate, subject to his 
debts, Ac., to his wife absolutely. He after- 
wards mortgaged Ids E. estate Held, on a 
deficiency of the personal estate, tliat the estates 
E. and Ch ought to contribute rata lily towait'ls 
payment of tlie mortgage. MkhUeton\\ Middle- 
ton, 15 Beav. 450. 

A testator, seised of real estate, suliject to 
mortgage which he laid envenaiited to pay, by 
a will, made in. 1820, bequeathed jjeciiniary 
legacies, and directed that all his chattel property 
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whatever (excejjt as before be«;[iieathed) should 
be sold: and, in ihe first place, the ]a‘ 0 (luce 
thereof to IfO a])plied to the pa.yment of his just 
<lebts and funeral ex[jenses, and, in the next 
place, in diseharee of his le.uaeies. The inort- 
;:raged estate descended to the lieir-at-law : — 
Held, that he was entitled to have the mortgage 
paid <tur of tlie ])ersoual estate, in preference to 
the le'jfaeies. Jiurlcif v. Arm^rontf. 12 ir. Ch. R. 
270, 

A te-'tator. carrying on hn.^iness in co-partner- 
ship, by hi< will “gave ami bequeathed his 
im'Mety in the parniershi}) stock, cropj, goods 
and chattels, to ]»e valued at a, fair vaiiiation, 
lo hi,-* four ]>rotiie!’s and sister, to be divided 
share .and share alikte jjaying all his just <lebrs , 
wliieh lie owed." The testator, at the time of' 
his death, ])esi(ies being jjos'^es'^ed of the [lartner- 1 
ship piv>pc!‘ty mentioned in the will, was also: 
S(.*ised of real estate^, wliich were subject to | 
certain inoitgages which he had ereate<l in his | 
lifetime. Upon liill filed Ijv the heir-at-law: — ; 
Held, that he wa^ entitled us ag.ainst the legatees | 
to liave the persomal estate of the restator ap])]ied i 
in payment of the mortgage debt in exoueriiitioii | 
of the real estate tlesceuded. Chedvr v. Potrell, \ 
7 Jinv :iS9. I 

A testator devised an estate X. to trustees, 
upon trust to raise (in aid <jf liis personal estate) 
siitheient to satisfy his debts and the mortgages 
on his estate Y., which he devised to his daugh- 
ters ; and he <leelared that the incumbrances on 
Y. shoukl be payable e»iit of X. in exoneration of ! 
Y. On the testator's <k‘ath. :i 3‘eal estate (Z.) | 
descended to his heir-at-law : — Held, that as | 
between X. and Z., the former was primarily 
liable to pay the mortgage and other debts. 
PhtUips V. Par rip 22 Beav. 279. 

A testator having two estates, L. and F., : 
suliject to a mortgage for l,20i)/.. and two other j 
estates, S. and T., devised estate L, to A., subject 
to the payment of 209^.. part of the 1,2{K)/. ; and 
estates F. and S. subject to the [laynient of 
3,0OO/„ being the remainder of the said sum of 
l,20n/. charged tiioreon, he devised to A. and B. ; 
and lie gave all his residuary personal estate to 
trustees, upon tru‘<t to pay his debts, whether on 
mortgage. Itoinl, or oTliorwise, ckc. Estate ilb j 
descended on A. as the heir-at-law of the 
tesramr : — Reid, athnning the decision of the ! 
court below, that the personal estate being! 
insuftic'ient t<-> pay tlie mortgage debt, the des- 1 
cemled estate was liable, (hnxiw'ni v. Xcc, 1 Jur. i 
(X.S.) 948 — L.Jd, Atlirmiiig ^S'. U., post, eol. 14-97. 

Rights of Legatees.] ■— One, having 

mortgaged his fee simple estate, devises his 
leasehokl to A., and his fee simple to B., and 
dies, leaving no otlier personal estate. The 
devisee of the fee simple must take it cum onere, 
and shall not charge the leaseludd estate speci- 
fically devised with the mortgaee. O'S'eal v. 
MvaiL 1 B. W. im. - " 

A., ]y his will, bequeathed to S., his partner 
in trade, certain leasehold premises where the 
trade was carried on, for the residue of the term 
.and interest of the testator therein. These 
premises, ^togetlier with other premises at H., 
were subject to mortgages for moneys which 
had been i‘a.ised and charged upon them by the 
testator, who had also given his bond for the 
•debt. Upon a bill file<l by pecuniary legatees 
against the executors, to carry the trusts of the 
will into execution, and a decree for taking the 
.accounts of the estate, it appears that 8."^ who 


I was oue of the executors, had paid off the sums 
{ due upon the mortgage of the premises at T. and 
I H., out of the personal estate, which was insuf- 
i hcieiit to satisfy all the debts and iieciuiiary 
! legacies. This payment was allowed by the 
master in his report. The report in this respect 
was confirmed by order upon further directions, 
and upon appeal the decision was affirmed. 
Davids y. Bush, 4 Bli. (iiir.B.) 305. 

An estate in mortgage was <le vised to A,, 
i and several legacies given to others : the mort- 
I gage shall be first satisfied out of tlie pei^sonal 
j estate, and if that falls short the legatees must 
: abate in proportion. Wanwr y. Hawes, 3 Bro. 
i F. C. 21. 

i An estate being considerably mortgaged, was 
' devised to A., and several specific legacies were 
I left to others. The surplus is not sufficient to 
: discharge the debt. All the specific legatees 

1 shall contribute towards the discharging the 
mortgage before the mortgage premises shall be 
affected ; for the coyenant to pay the money 
makes it a personal debt, and the real estate 
shall never be put in average with the personal. 
S. a, W. Kel. 3. 

A., by will, computing the surplus of his 
pei\sonal estate, after debts and legacies ])aid, 
would amount to 5.800Z., gives the 5,800Z. to 
some of his grandchildren in several propor-. 
tions : and wills, if the surplus fell short they 
shouhl abate in proportion ; if it amounted to 
more, it should be divided between thorn in 
the same proportions. Decreed, that a mortgage 
on an estate devised to two of her grand- 
children should bo paid out of the personal 
estate, although by this means the pei'sonal 
estate would fall short of the 5,8U9Z. S. Cl, 
jiom. Hawes v. Warjiet\ 2 Yern. 477 ; 3 Oh. Rep. 
20(b 

An express devise shall not be defeated by 
applying the pei‘sonal estate to pay o:fi a mort- 
gage in favour of an heir-at-law. Ih. 

Rights under Marriage Settlement.] — 

Settlement, on marriage, of estates, leasehold 
and others, subject to incumbrances not civated 
by settlor, the issue of the marriage not entitled 
to have them discumhered out of their father's 
a,ssets in prejudice of his creditors. Chvrhe v. 
Samson, 1 Yes. Sen. 100. 

Charge not created by Testator or 

Intestate.] — A man purchases an equity of 
retlemption and dies ; the mortgage shall not lie 
paid out of the personal estate for the benefit of 
the heir, it not being the ancestor’s debt. 
PoiMey y. Purhley, 1 Vern. 37, Sec 2 Salk. 449 : 

2 Ch. Ca. 84, 

By the established rules of equity, the per- 
sonal estate of a testator, whose will does not 
require such an application of it, is not to be 
applied in favour of those who claim Ills real 
estate for the purpose of exonerating it fj'oni 
debts not originally contracted by hiiii ; courts 
of equity distinguishing between debts of testa- 
tor, and of his estate. Testator charges his real 
estate, which was subject to a mortgage con- 
tracted by his ancestor, and also all his personal 
estate, with his debts and legacies ; the mortgage 
shall be borne by the estate originally liable, 
not paid out of his estates, and the executrix 
having paid it out of the personal estate shall be 
repaid the money. Lawson y. Hudson, 1 Bro. 
G. C. 58. Affirmed, 3 Bro. F. G. 424. 

Mortgagor of copyhold devises it to wife, 
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togetiier with personal estate, and appoints her 
his executrix ; she dies without paying ofi 
mortgage : — Held, heir is not entitled to have 
mortgage paid out of personal estate of mort- 
gagor. Seatt Y. BeeeJier^ 5 Madd. 96, 

Kotwithstaiiding a charge upon a term, for 
payment of debts, a leaselioH estate purchased 
by the testator, subject to a mortgage, shall bear 
the burden of that mortgage, it not being 
properly the debt of the testator, Aneaater 
{Dv-hc) Y. 1 Bro. C. C. 4o4. 

A. purchased an estate subject to a mortgage ; 
the personal estate shall not exonerate the real 
for payment of the mortgage debt. Ttceddell v. 
Twpddell^ 2 Bro. C. 0, 101. Affirmed, 2 Bro. 
C. C. 152. 

F. H. purchased the lands of E., which, at the 
time, were subject to a mortgage for a term of 
years. The deed of conveyance, in which the 
mortgagee (who cHd not execute it) was named 
as a party, recited the mortgage, and that P. H. 
ha<l agreed with the mortgagor to purchase all 
his estate, interest and equity of redemption in 
and to the lands of K. ; and also all the estate 
and interest of the several other parties of the 
deed therein ; ami, in consideration of a sum of 
money paid, and an annuity granted to the 
mortgagor, and of the sum due on foot of the 
mortgage, therein expressed to be paid to the 
mortgagee, the mortgagor and mortgagee con- 
vey ecf the lands to P. H. and his heirs, freed and 
discharged of the mortgage term. The mortgage- 
money remained unpaid at the death of P. H. : — 
Held, that the devisee of the lands was not 
entitled to have the mortgage paid off out of the 
general personal estate of P. H. Harry v. 
Ilardhu}^ 1 Jo, & Lat, 475 ; 7 Ir. Kq. R. 313. 

Decreed, on the .authorities, but against the 
opinion of the court, that, in administering the 
estate of the executor and devisee of a mortgagor, 
wliose personal estate was not deficient, the 
mortgaged estate was primarily liable to the 
debt. Clttrendon{Hurl)Y.BarlitimA Y.& C. C. C, 
688 : 12 L. J., Oh. 215. And ace 6 Jiir. 962. 

Where real estate, subject to a mortgage, 
descended to a lunatic, and the mortgage was 
paid off out of Ins personal estate, the amount so 
applied was ordered to he raised out of the real 
estate, and paid to the lunatic’s administratrix. 
Leemtmj, In re, 3 De G. F, & J. 43 ; 30 L. J., Ch. 
263 ; 7 Jur. 115 ; 3 L.T.686 ; 9 W. R. 403. 

A testator devised his real estate, which was 
mortgaged, and his personal estate, to A. abso- 
lutely, A. died immediately after the testator, 
and before the 17 &: 18 Vict.'c. 113 Held, that 
the heir of A. was not entitled to have the mort- 
gage paid out of the persoriai estate, but that he 
took the real estate cum onere. Sivaimon v. 
Stmhmn, 6 De G. M. & G. 648 ; 26 L. J., Ch. 
119 ; 3 Jur. (K.S.) 145 ; 5 W. R. 187. 

8. devised and bequeathed all his real and 
personal estate to his wife E. absolutely. One 
of the estates was subject to a mortgage tlobt, for 
payment of which two policies of insurance had 
been assigned. S. died on the 19th December, 
1854, and E., two days afterwards, intestate, 
leaving her two sons, the plaintiff and the defen- 
dant, her surviving. The defendant, the eider 
son, obtained grants of letters of administration 
to both S. and E. He received the proceeds of 
the policies, and applied them in payment of the 
mortgage debt, and the chief clerk certified that 
such application was correct. The plaintiff 
moved to vary the certificate, on the ground that 
it had been decided, on the hearing of the cause, 


that the defendant was not entitled to have the 
mortgage debt paid out of the perso^ial estate of 
the mortgagor ; but the court held tliat the 
application of the ]>roceeds was pro}>er, and the 
finding of the chief clerk correct, such proceeds 
being no part of the assets of E. S. C,, 4 Jur. 
(N.S.) loll. 

James E. mortgaged real estate, and died in 
1850, intestate, leaving his father Edward E. his 
heir at law and sole next of kin. Edward E. 
died intestate, and without having obtained 
letters of administration of the personal estate of 
James : — Held, that the personal estate of James 
was liable, as between the heir and }>ersonal 
representative of Edward and James, to be 
ap})lied in discharge of the mortgage debt iu 
exoneration of the real estate. Observations 
upon the contiict of authorities on tlie subject of 
exoneration. Bond v. Bngland, 2 K. & J. 44; 
24 L. J., Gil. 671 ; 1 Jur. (N.S.) 918 ; 3 \V. li. 648. 

Adoption of, by Purchasers.] — Two per- 
sons buy estates subject to a mortgage made by the 
former owners, take upon them (lifferent mort- 
gages, and covenant with each other for payment 
of them ; they do not by that means make their 
personal estate liable. Forrester v. Lelqh, AmbL 
173.^ ■ . 

Where an estate descends subject to a mort- 
gage, if nobody will take an assignment of the 
mortgage, without the heir covenant to pay,, 
such covenant only subjects his estate col- 
laterally. IJ). 

One agrees to buy an estate which was in 
mortgage for a gross sum, of which he covenants 
to pay 86G to the mortgagee, and the rest, being 
47'., to the owner of the estate ; the jiurchaser 
dies ; his heir-at-law has a right to have the 
; mortgage-money paid out of his personal estate. 
Parsons v. Freeman, Ambl. 115. 

Mortgaged estate descends : the mortgagee 
pressing, the security is assigned ; a mere cove- 
nant by the heir upon that occasion for payment 
does not make it his personal debt. A mere 
covenant by the purchaser of a mortgaged estate 
to indemnify the vendor does not make it hi.s. 
personal debt. Woods v. Jin ntinq ford. 3 Tes. 
131. 

Upon the purchase of an equity of redemption, 
the agreement of the purchaser with the vendor 
to pay tlie mortgage without any communication 
with the mortgagee, not sufficient to make it the 
personal {iebt of the purchaser, Butler v. 
Butler, 5 Yes. 534. 

Heir of ]>urehaser exonerated by ancestor’s 
personal assets from a mortgage, the result of the 
transaction being a personal contract, and the 
personal assets, therefore, the primary fund. 
Waring v. Ward, 7 Yes. 332 ; 5 R. R. 136. 

No exoneration of heir by personal assets of a 
party who never personally contracteii, or not 
originally, but only as a furtlier security in a 
subsequent transaction, not intended to disturb 
the order of charge, as the transfei' of mortgage 
or the purchase of an equity of redemption ; 
even though the interest is raised, the excess 
follows the subject of the original contract. Id, 
336. 

T’hough upon the jiurchase of an equity of 
redemption, the incumbrance is not, as between 
the representatives of the purchase!', his personal 
debt, even by his covenant to pay, which is 
considered as only for indemnity of the vendor, 
it is, if beyond that he enters into a ne^^'' contract 
with the mortgagee, a,s for different times and 
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O-rford {Earl) Y, Boil ney tenants in common, in unequal shares. The 
• mortgagee having required his monejq an iiiden- 

,e sole makes a mortgage, or takes ture was made between the inortgligee of the 
ct to a mortgage, and afterwards tirst part, the tenants in common of Ihe equity 
?r her husbaml covenants to pay of redemption of the second part, and new 
jtersonai estate shall not be liable ; mortgagees of the third part, whereby, in con* 
e Imshamnias received the money sideration of 2,000^. to the old mortgagee pai<L 
d Y. ^Ooijhton. 1 ?. W. 348"; by the new mortgagees, at the request of one of 
Sel. Oh. Ca. 20. the tenants in common, and of 1,OOOZ. in like 

manner paid at the request of two other of the 
m by Heir or Bevisee,] — Where tenants in common, in equal moieties, making 
mortgaged estate, if he executes a 3,OOOZ., the mortgaged hereditaments were con- 
and bond, with a new equity of veyed to the new mortgagees, subject to new 
makes the deht^ his own, and his distinct provisoes for redemption at the end of 
shain,)e primarily liable. iJonis- six mouths on payment of the 2,000(?., for re-con- 
r, 2 Eden, 162; Anibl. 600. veyance of two-third parts to one tenant in 

state descends ; the mortgagee common, and on payment of 1,000/. for re-con- 
curity is assigned. A mere cove- veyance to the two others, the tenants in 


:ns ])ersr>rial debt. A mere as between themselves ; the tenants in common 
cliaser of a mortgagetl esiatc covenanted to pay their respective proportions, 
3ndor, does not make it his with interest, at “the end of the six months.’ 
oda V. Jlunthajford, 3 Ves. They, at the same time, executed a mortgage 
bond with a con<Lition avoiding the same on pay* 
mds subject to a mortgage, meat of the 3,000/. and interest, as stipulated for 
a new mortgage for securing by the proviso for redemption, aiitl according to 
iso one contracted by him- their covenants : — Held, that neither the form of 
' day of payment, he makes the new proviso for redemption, nor the new 
botli, notwithstamliiig he covenant to pay, shewed an intention to eham>*e 
security his person and his the nature of the mortgage-debt ; and that the 
at IS comprised in the new personal estate of one of the tenants in common 
ity m respect of the tlebts. was not liable, in exoneration of the mortgaged 
, 1 Sim. 435. estate, to pay the pro[)ortion of the mortgage 

an estate which had been debt. IIed(/e,s^ y. IIrdgn\ 5 JUe G. & Sni 336 • 
he testator, which mortgage 21 L. J., Ch. 85S ; 16 Jur. 634. 
i per cent. S. joined in an An estate descended from A. to B., subiect to- 
lortgage from A. to B., dis- a mortgage : A. died considerablv indebteil hy a 
mer proviso of redemption, simple contract. B. made a further mortgacre of 
iemption on payment of the premises for payment of the simple contract 
t at the rate of 4 per cent, debts of A. ,This is not a debt to which the 
mte«l for payment of such personal estate of B. is primarily liable, but both 
;t : afterwards S. agreed to the mortgages are charges in the first instance on 
) per cent., and covenanted the land. Tanlterville (JLh/*/) v Faivcdt 1 Cov 
that rate. Then 8. died, 237 : 2 Bro. C. 0. 57. ? - ? 

iuteiest due on the mort- Incumbrances of an ancestor are not a primary 
originally the debt of S., his chaige on the son’s personal estate ; altlioiudi the 
jollateiul, and his personal latter had covenanted to pay them. Uman. v, 
ily liable to discliai-ge any yeivnham, 1 Ves. Sen. 51. 

pal or interest due on the Testator desires all his liebts may bo dischainmcl 
1 Cox, 267. by his executors, adding. “ I mean those only of 

. mortgage on two estates, my own contracting, not those heavier debts by 
A. was sjteeifically devised my family” ; gives his personal estate to hk 
estate 1». descended upon mother, whom lie makes executrix, desirin^^ her 
!ie_ mortgagor devised and to pay all his just debts exactly. Lom^* after Im 
ins real, and the whole of making the will, the mother buys in mort^m^es 
aibjcct to the [layment of charged on his estate by his ancestors, and tlie 
itterwards covenanted with son covenants to pay the money. The personal 
viuiild exonei-ate estate A., estate is still exempted from tlie princiiial and 
ic mortgagee, estate A. was interest due on those mortgages, which are still 
and the whole debt a charge on the real. Ib. 
and the heir afterwards D. devised estates to trustees for a term of 
tate i:> and gmve all other years in trust to raise money for patient of ail 
i estate to Ins eldest son, his debts and legacies, and subject to that term 
neiit ot his debr, and the he limited the estates in strict settlement, with 
mtracts aiid obligations ” : the ultimate remainder to his own riaht heirs 
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A mortgage is made of the manor and lands of 
8. and other vahiable estates, to secure a debt of 
SO.tiOO/. and interest. The mortgagor dies 
intestate, leaving the debt wholly unpaid ; and 
his heir, being pressed to paj’’ off 80,000Z., part 
of the 80,00()/.. procures a person to advance the 
sum rcipiired t'tjr the purpose, and the original 
mortgagee thereupon joins with the heir of the 
moitgagoi* in a deed conveying the manor and 
lands of 8. to the person making the advance, 
subject to a proviso for redemption at the eiul 
of iive years, being an equity of redemption 
altogether dilferent from the prior equity of 
redemption, and the interest reserved being 
i> per cent, instead of 4^ per cent., which was 
tiic rate reserved in the original mortgage. This 
is, in effect, a new mortgage by the heir, and 
the 3(),t)U0/. is tliereby constituted his personal 
<Iebt. Hurhnn- v. Thanet H Mvl. tSc K. 

607 : 8 L. J., Ch. 22H. 

The same mortgagor made another mortgage 
of gavelkind lands, which, upon bis death 
intestate, descended to his two brothers as 
co-parceners. The elder bi'otlier, who was tlie 
coinmon-iaw heir of the mortgagor, purchased 
of the other brother his moiety of tlie gavel- 
kind lands, and covenanted with him to pay tiie 
whole moi-tgage-money. He did not thereby 
make the mortgage-money his personal debt. 

An estate was devised to the eldest son of the 
testator, in fee. charged with four poi’tions of 
djOoOd each, for yonnger chihlren. The eldest 
son, on his marriage, settled the estate to the 
use of his intended wife after his decease, for 
her life, if she should survive him, with 
remainder to himself in fee, and covenanted 
within six months to pay off the fou]’ sums of 
o,(K)0/., and release the estate therefi'om. He 
l)aid off one sum of 5,01)0/., and died intestate : 
“—Held, that the husband was not a purchaser 
under the settlement, and that the covenant in 
the settlement could not lie taken to liave been 
for indemnity only, but that, so far as the wife 
and younger children were concerned, the hus- 
band had adopted the portions as his own debt, 
and that he Iiad also made them his debt as 
between his real and personal representatives. 
liarlunn v. Chtroidoji (-£>//*?), 10 Hare, 121) ; 22 
L. .L, Ch. 1057 ; 1 7 Jur. 380 ; 1 W. K. 00. 

When a man covenants upon, his marriage to 
lay out money in the purchase of land, and to 
settle_ tlie land, when purchased, iir favour of 
his wife and children, with remainder to himself 
in fee, the money is converted into land, not 
only in favour of the wife and children, but 
in favour of the heir also, and the heir ma}^ 
enfo]’ce the covenant wUei-e any of the uses 
of the settlement subsist at the" death of the 
covenantor. Ih, 

A testator .having mortgaged an estate for 
1,500/., for payment of which liis eldest son was 
surety to the mortgage, devised the estate to 
his eldest son in tail, with remaintlers over, 
under which the plaintiff became tenant in tail. 
Ihc testator devised another estate to trustees, 
upon trust to sell, and out of the proceeds to 
pay his mortgage and other debts, and gave 
the residue to his eldest son, -whom he appointed 
executor and residuary legatee. The trustees 
•did not act, but the son entered into possession 
•of all the testator’s estate and property. The 
mortgage was transferred, the son entering into 
a new covenant ^for payment of 1,500/., and the 
interest at a, different rate, with a new proviso 


for redemption ; a,nd lie covenanted for payment 
of the 1,500/. a]id interest accordiiigly.' The 
son having died Held, that the pla'in'tiff was 
entitled to have the entailed estate exonerated 
fj-om the mortgage out of tlie son’s personal 
estate. Jiruve. v. J/e;vVr, 2 i)e (1. & 8ui. 3M0. 

In 1775 A. became ownei* in fee of estates 
W. and L. The W. estate was subject to mort- 
gages amounting to 5,344/., and tlie L. estate to 
a mortgage amoiintijig to 2,200/., all of which 
were created by A.’s ancestor. In 1787 A. 
mortgaged the L. estate for 8,000/., resei'ving 
the equity of redemption to himself, and pei^ 
soually covenanting to pay the money out of 
this sum. He paid off the three mortgages on 
the W. estate. A. died in 1806 : — Held, as 
between the reprcsLiitatives of A., that the 
mortgage was jirimariiy j)ayable out of A.’s 
personal estate. /A/c/ef v. Baqot, 34 Benv. 134 • 
10 Jur. (x.s.) 1160 : 'l3 W. Ih'lGO. 

Incumbrances under Powers and Settle- 
ments.] — Tluu’e being a borrowing and lending jji 
the case of a nu )r tgage, the real est ate is consi< lered 
ojily as a pledge, and the personal liable in the 
lirst place. Ltnion v. Afkol Qinlir). 2 Atk. 446. 

But this rule has never been carried so far as 
to extend to a provision in a settlement. Ih. 

A feme covert, tenant for life, with power of 
charging, and tvith the ultimate limitations to 
hei'self in fee, makes a charge, and covenants for 
payment. She survives her husband, and the 
intermediate limitations having failed, the estate 
on her death descends to her^iieir. Ho is not 
entitled to exoneration out of her general jicv- 
sonal estate. JJhjhij (Bari), B,r jjart<\ Jac. 235. 

In general, if a tenant for life, wdtli power of 
charging, makes a charge, his ]jcrs<')nal estate is 
not liable to exonerate the land. Ih. 

A father hat'ing agreed to secure a marriage 
portion for his daughter, mortgaged part of liis 
estates for that purpose, and <!Ovenanted to pay 
the money. By his will he directed his debts to 
be paid, first, out of the residue of his fiersonal 
estate, tlien out of Ids money in the funds; and, 
lastly, out of liis I'csiduary real estates: — Held, 
that the mortgaged estate was not to be (‘xone- 
rated fi'oni the poi-tion out of the personal estate. 
(rrai'p^s V. llicliH. 6 8im. 808 : 4 L. J., Ch. 233. 

A testator had, before his marriage, lirniteil 
lands to trustees for a term, to secure a debt, 
and subject thereto to other trustees for another 
tenn, to secure an annuity of 100/. per annum to 
his intended wife for life, with a jiroviso for 
determining the latter term, on his investing a 
sufficient amount to secure an equal annuii^r. 
He died without having made such an invest- 
ment, having by liis will directed jiayment out 
of his personal estate of his debts, "including 
what might be charged upon the Hettle<l lands^ 
and he be<}ueathed liis I’esiduary estate to liis 
widow. Before his death, he had paid off the 
debt -seettred the lirst of the above-mentioned 
terms, which had consequently determined, and 
the annuity was the only cliarge upon the estates: 
— Held, that the tenant of the estates was not: 
entitled to have tliem exonerated as against the 
widow out of the residue. Reerr v. Berre, 3 He 
G. 8m. 714 : 14 Jur. 264. 

A., ^ by ante-nuptial settlement, covenanted 
that if the marriage should take effect, ap.d his 
wife survive him, his heirs, executors, or adminis- 
trators should pay to her an annuity of 200/. for 
her life, and that for better securing the annuity 
he and his heirs would grant and secime the same 
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out of a sufficient part of the real estates (leyiried . gage. Jenhui-wn y. Ilari'ourt, 1 Kay, 688; 23 
to him ]jy the will of his father : — Hold, that the ! L. J., Ch. 785 ; 2 W. B. 688. 
real estates were to be exonerated from the ' X testator had, after niortga.^ing an estate, 
aiiiiLiity tJiit of the personal estate of A. Field • settled it, subject to the mortgage, upon trusts 
y. J/cfOr. 25 L. J., h'h. 6(> ; 2 Jur. (x.S.) 145 : 4 for himself for life, with remainders over, leaving 
IV. B. 187. : in himself the ultimate reversion in fee, which 

A., by his marriage scrtiemcnt. after reciting he devised by liis will (liefore the 17 A 18 Viet, 
that he was seised in fee of certain e>ratos, sub- c. 113); — Held, that the estate was by this 
jeer tfo mortgage flcbt-. the amount of which was settlement iinnle the primary ftiiul for payment 
meiiTioih.Hl, .and which he laid contracted, settled <.if the mortgage debt ; and tlial, after the deter- 
tiie e>rares, subject expressly to the debts, on niination of the particular estates which took 
liiinsidf for life, remainder to secure a jointure place after A.'s death, the estate was liable, in 
I'o]* his intended wife, reinnindor to the tirst and , the hands of his devisees, to exonerate his per- 
otlicr smk^ of the marriage iti tail male, remainder sornil esiatc from that debt. Lana dale {Lad)/) 
Tft liimseif in fee, and cnvenaiiled fr»r the. title, v. Jirigtje^ 8 l)e (4. H. A (1. 3P1 ; 26 L. J., Ch.27; 
exceptitig the delam : and he reserved to himself 2 Jur. (N.S.) 682 ; 4 W. B. 7(,>3. ■ 
powei’ to raise PMiiHCh by nuatgage of tlic estates, | By a tleed of coinju-omisc between IT. and Jj., 
the mortgage to be made redeemable by the person the former conveyed a certain fee sinqJe estate 
for the rime being entitled to the frecliold, A. to a trustee, cliarged and chargtjalJe with all 
exercised the power, leserving the equity of leases, mortgages, gifts, (umveyances. jiulgiucnts, 
redemptioti to himseh.', his heirs, executors, ^:c.. and. inciimbrauces, theretofore made by him, of 
or the person for the time being entirlei'l as all or any ])art of the said estal e,” upon trust to 
aforesaid, and covenantc'd for payment of tlie ]»ermit liini. H., during his life, to receive the 
mortgage-nioney. He then riie<l witiiout issue, , rents, and after liis decease to convey the vsaid 
liaving by his will charged his I'eal and personal , estate to and Ids heirs. .Previous to tJie 
estate with his debts, jiinl l'jeqiieathe<l the residue ' execution of this deed, U. had confessed several 
of his }jersoi:nil estate after |.)aymeiit of ids debts , judgments, ami mortgaged the whole estate. . 
to B.. and having devised his remainder in fee U. tifterwards died, leaving considerable personal 
expectant on the failure of Ids issue male to his , propei’ty : — Held, that the real estate, .so con- 
brother and his brother s sons ; — Held, that they ■ veyed by Idm, was the primary fund for the 
were not entitled to have his p^ersonal estate ' payment of those incumbrances. Alen v. Ifiujan^ 
applied to exonerate the devised estates from any ; LI. & G. t. 8ugd. 231. 

mortgagedebts. Ihhctiion\.Ihhet)ion. V2'Fim,2()X\ By a settlement dated in 1821 copyhold lands, 

A testator in his lifetime mortgaged certain : which had X;ceu coiiditionaily surrendered for 
estates to secure a sum borrowed for the purpose ' securing certain mortgages, were settled by the 
of paying })ortions charged upon the same estates ; testator, subject to the mortgages, he at the same 
by the marriage settlement of his father, under i time covenanting to payoff the same; and there 
whose will the testaror claimed : — Hel<I, this was was a proviso, that as between the testator, his 
not the personal debt of the testator, and there- heirs, executors and administrators, and the 
frtre wdiere the testator had devised other estates ; persons entitled under the settlement, the lands 
t4» be sold, and the produce apjffierl inter alia, to j were to l)e the primary fund foi' payment of the 
disdiarne tlie mortgage debt in exoneration of ^ same mortgage debts. In 1820 the testator paid 
the mortgaged property, and gave the residue to i off the debts out of liis own moneys, and satis- 
tlie' respondents, and bequeathed his personal j faction was duly entered on the court rolls of 
estate to his wife, who died in his lifetime, it i the conditional suiTeiider. In 1831 tlie lands 
was held that the mortgage debt was, notwith- j were, under a power in the first settlement, 
standing the failiu'e of tlie bcvpiest to the wife, ■ re-settled by the testator and his wife, but no 
to Ite paid out of tiie produce of t.he real estate ' notice was taken of the fact of repayment of the 
ilirected to be sold. One of the sums directed to ; mortgages. By his will the testafoi* directed all 
be pa.id out of the produce of tlie estate dimeted ' his debts, Ac., to be paid out of the personalt}- 
to be sold was a sum of 5,()OOf.. in satisfaction only; — Held, that a charge to the amount of the 
of a >imi]ar sum settled upon tln‘ wife in the mortgage < lei 4s was to be considered as kept on 
evt?tit of lier surviving her husliand ; and it was ff)Ot as })art of tlie Testator’s personal estate, 
held that tliis sum sunk for the benelit of the Pt(irf< v. Weight ma n, 2 Jur. (3;.S.) 586. 
persons entitled to tlie residue of money arising ' 
from the stile, and was not a resulting trust for ' 
the heir. Soel Jienhaj {Lred"), lianiell. 211. : 

332 ; 7 Price. 241 ; 12 ih-ice, 213; 26 B. II. 660. , 

The owner in fee simple of eerttiin hcredita- : 
ments settled tliem by ti volimttiry deed to stieh ; 
uses as lie should tqqioirit, aiul siiliject thereto. ■ 
to liim.-iclf for life, with remainders over. Sub- . 
sequent.ly he exerciseil his [lower of appttintnieiif I 
by a deed mortgaging the estate for 15.000/.. and ! 
he covenanted in that ilceil for payment of the ■ 
mortgtige debt ami interest. He then die.l, 
having made his will, reciting the settlement so | 
as to shew the power of appointment, and exci - j 
cising it by making some further charges upon ; 
the estate: expressly conhrming tlie settlement I 
and subjecting liis reshliiary personal estate to : 
the payment of his debts : — Held, that the settled , 
estate, as between the ])ersons eiititled thereto, : 
and i the personal representatives of the settlor,' 

•was the primary fund for payment of the mort- , 


Devise cum ouere.] — AVliere a testator 

gives to throe different persons three leasehold 
estates, one of "wliieh is mortgnged, and directs 
that the mortgage shall be ].)aid out of his I'esi- 
duary pei'MCial estate, which proves insufficient 
for that purpose, the legatee of the mortgaged 
h*aseliol<l takes it cum onere. an<l the legatees of 
the two other leaseholds shall not eontrihiite 
towards the payment of the mortgage debt. 
IlalUwell V. Tanma', 1 Buss. A JI. 633, 

Upon the consti'uction of a will; — Held, that 
a particular freeliohl estate of the testator was 
the primary fund ft}r tlie payment of a mortgage 
debt which ha<I been charged thereon by tlie 
testator in his lifetime, in exoneration of the 
personalty and other estates, Feans v. Coeheram., 
1 Coll. C.^C. 428; 8 Jur. 903. 

Devise of estate cunii onere, but of what fund 
mortgage debt parable. Sargent v. lloherfs^ 
17 L. J.“; Ch. 117; 12 Jur. 429. ' 
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In what case the devisee of land in mortgage 
shall pay the incumbrance on it. Freeman v. 
Freeman, Romiily's Hotes of Cases, 157. 

M. C,, by his will, gave two leasehold estates 
(each of which was subject to a distinct mort- 
gage). and ail the residue of his estate, subject 
to the payment of his debts, to trustees, for his 
wife JR. C., for life, with remainder as she should 
appoint. E. G. paid off both mortgages, and 
took an assignment of each to a trustee, “ to the 
end and intent that the same might be kept on 
foot for her benefit.” She afterwards executed 
her power of appointment over both estates; over 
the one by a deed poll, by which she annexed 
to the gift a condition that her appointees 
should release a certain claim which might 
have been enforced against the estate ; and over 
the other by her will, by which, after reciting 
her power of appointment over the premises 
(describing them), she appointed the same to 
trustees, upon trust to pay the rents, &:c., to 
certain of her children : — Held, that it was E. C.’s 
intention to keep these charges on foot, and there- 
fore, that her appointees took subject to them. 
Cole V. Stately, 5 Jur. 314. 

M. C.’s general assets being insufficient to pay 
off the mortgage debts: — Held, that the lease- 
hold premises passed to his wife’s appointees 
cum onere. Ib, 

By an ante-nuptial settlement, a sum of 
7,353/., the property of the wife, was vested in 
trustees, upon trust that, in case the husband 
should within six months, by covenant and by 
a mortgage of certain hereditaments belonging 
to him, secure payment to them of 4,000/., they 
should pay 4,356/. to him out of the trust money; 
as to the moitgage debt of 4,000/., it was declared 
that the trustees should stand possessed thereof, 
and of the securities for the same, upon trust to 
pay the inteiust to the husband for life, and after i 
his decease to the wife for life, and after the i 
decease of the survivor, upon the same trusts, as 
to the principal of the mortgage debt, as were 
declared of the residue of the trust money, for 
Cie benefit of the children of the marriage, and, 
if no children, upon trust for the husband, abso- 
lutely. Shortly after the marriage, the husband 
executed a mortgage of Whiteacre for the sum 
of 4,000Z. to the trustees, w’ho thereupon paid 
over to him the sum of 4,856/. By his will the 
husband gave to certain other ^ trustees all 
his property, real and personal, upon trust, 
to hold the lands of Whiteacre and Black- 
acre, first, to fulfil the trusts of his settlement. 
The testator having died without issue :~-Held, 
that by the devise of Whiteacre and Blackacre, 
upon trust, to fulfil the trusts of the settlement^ 
the testator onerated both those estates with the 
mortgage debt, but that he did not devise them 
upon the same limitations as w^'cre containetl in 
regard to the mortgage debt in the settlement ; 
and, accordingly, that neither the wife of the 
testator took, nor w^ould the children of the 
marriage, if there had been any, have taken any 
estate or interest in those lands under that 
devise, save as securities for the mortgage debt, 
but were excluded in favour of devisees. O'Beill u 
Y, Smith, 1 Ir. Ch. 11.349. 

W. devised the wiiole of his real estate (some 
parts of wiiich were subject to mortgages) speci- 
fically to his nine sons and daughters and grand- 
daughter. The personal estate was found to be 
insufficient to pay his debts. The representatives 
of one of the sons filed a bill praying for the 
administration of the real and personal estate; 


and they submitted that one of the devises had 
lapsed ; that the whole of the real estate was 
charged wdth payment of the debts, and that the 
three daughters took only life estates. They 
failed in all points, the court holding that there 
w'as no descended estate, that the real estates 
devised to the sons were alone charged with 
debts, in exoneration of the daughters’ estate, 
and that the daughters took an estate in feel 
The court declared that the houses devised to the 
sons w’ere primarily liable to pay and discharge 
the mortgage debts ratably, and in pro]>ortion to 
the respective values of the houses. Minutes of 
a decree were drawn up wdiereby (the houses 
having been sold) the proceeds w'crc ordered to 
be carrie<l to a single account to the credit of the 
cause, and, after payment of a simple contract 
debt, the residue w'as directed to be a})portioned 
amongst the sons ratably, according to the 
amount of tlieir devises (5 Jar. (N.s.) 86). On 
motion to vary the minutes by the insertion of a 
direction that the residue should be first appor- 
tioned in two parts, in proportion to the values 
of the twx) sets of houses, and each part appor- 
tioned to the devisees of such parts ratably, 
according to their respective devises: — Bekk 
that as there wx*rc no words of exoneration, and 
no words w'hich amounted to making the gross 
proceeds of the mortgaged estates a common 
fund to pay the gross amount of the mortgages 
ratably, the latter construction must prevail ; 
and the motion was allowed, the costs to be 
costs in the cause. Wi^s^rlen v. Wimlen, 5 Jur. 
(l^'.S.) 455. 

A testator w'ho died in 1874, bequeathed tliree 
leaseholds, A., B.and C., to his wife, and directed 
that ‘‘should there be at the time of my death 
any incumbrances on C., I desire the said incum- 
brances to be paid off.” A. and B. w'ere subject 
to mortgages at the time of his death, but 0. was 
unincumbered : — Held, that the above direction 
did not raise an im})lication tliat A. and B. w'ere 
not to be exoTierated out of the general estate of 
the testator. Ball, In re. Catty y. Ball, 49 I^. T. 
592 ; 31 W. B. 854. 

“Subject to Mortgage.”] — Distinction 

betw’een testamentary dispositions of mortgages 
and of leaseholds, in reference to the use of words 
•‘subject, as connected with the question of 
tlie legatee taking the [property bequeathed cum 
onere. Hwhllnq v. Boqer, 3 Mac. & G. 635 ; 
21 L. J., Ch. 3SS ; 16 Jur. 137. 

One devises his lands in I), to A. (his cousin), 
an infant, at her age of twenty-one, subject ro 
the incumbrances thereupon and the rents tliiring 
the infancy to be paid to lier fatlier, and devises 
all ids (jther lands to trustees to pay his debts,, 
tlie lands in I>. being mortgaged, the mortgagee 
shall be discharged by moneys arising from the 
sale of other lands. Serle v. St, Eloi!. 2 P. W. 
386. 

Devise of a copyhold subject to a mortgage 
not sufficient to exonerate the personal estate 
from the payment of the mortgage-money. Adley 
V. Tanltorrllle {Bad), 1 Cox, 82 ; 3Bro. 0 . 0. 545. 

Husband and wife levy a fine of the wifeA 
estate, and settle the .same, with a pow’cr to them 
to revoke and declare new uses. They after- 
wxards join in a mortgage term to secure a sum 
redeemable on payment by the husband or the 
persons to wiiom the freehold should belong. 
The mortgagci was jmid off, and the term assigned 
to a trustee to such uses as the husband should 
appoint. He afterwards (without the wife) 
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boiTows a further sura, and makes the term a 
security, and the trustee joins in the assignment. 
The Imslmnd, by will, onlers his personal estate 
to be applied in pajraeiit of debts, except those 
seciu’etl upon mortgaged estates. Tliis is the 
hnsbarars debt, and shall be paid by hispiersoaal 
estate, not by the mortgage terra. Ih. 

Dense of lands, subject to 1,000/. to be raised 
f<>r tlie testator's daughters, to an amrai ty of 
H7!. lo.N‘. to his widow, and to all such inciim- 
ijianees as might ha[tpeo to betl'iereuii. <lrtes not 
exempt the personal estate f nan the payment of a 
mortgage thei\n*is, PhiUl]):? v. Tanil. KiO. 

A Testator devist'd his three houses in X., part 
of his n.*al estat(\ together with several otluu 
Iiouses, "the whole subject t(^ the payment of 
the mortgage debt of l2,hn0/. burrow'ed on raort- 
gagc rd the houses in X,,'’ to C. and IL in feo. 
Me then devised aiifl bctpieathed tlie residue of 
his real estates, ami all his personal estate and 
efi'eets whatsoever, subject, neverthelciss. as to 
his personal estate, totlie payment of his debts, 
except such debts as were therein excepted thcuu- 
from, to trustees, in trust, as to the ]>articular 
estates therein specified, and.t among others, as 
to his four messuages therein described, subject 
to the mortgages made on the same, and from the 
payment of which he thereby exempted his 
personal estate, ami as to all *^1110 residue and 
remainder of his said real and personal estates, 
in trust for the persons therein mentioned : — 
Held, that the testator's personal estate was the 
])rimary fund for the payment of the mortgage 
debt of 2,1{U0/. BioMam y. Cridfwelh 3 Mvl. ly 
C. 7<J3 : 7 L. J., Ch. 1<)8 ; 2 Jiir. 342. 

An estate was subject to mortgages of 7,000/. 
created by a testator, and of 18,000/. ci-eated by 
his ancestor : but the testator had consolidated 
tiiem into one mortgage for 20,000/., wdiich he had 
covenanted to iiay. The testator directed his 
debts^to be paid nut of his personal estate, but if 
insufficient he charged them on his real estate. 
He devised his real estate “subject nevertheless 
to the mortgages affecting the same” ; and he 
died in 1840 : — Held, that the<leviseeof the estate 
<lid not take cum onere, but was entitled to have 
the -whole mortgage debt paid out of the personal 
estate. Townsliend v. Mosfyn, 20 Beav. 72. 

A devise to A. of land at L., subject to the 
jaiyment of 200/.. part of 1,200/. chargc<l thereon 
(together with the testator's estate at F.), and a 
devise to B., subject to the pa 3 'ment of 1.000/., 
being the remainder of the 1,2< fO/. charged thereon 
(together with the estate at L.), of land at F., and 
also of the testatr)r's estate at 8. : — Held, not to 
exonerate the testator’s descended real estate 
from its }>rimary liability to pavmont of tin' 
mortgage (iobt : held, also, that the terms of the 
<levise did nat create any charge upon tiie est;ite 
at 8., although the value of the land at L. was 
not more than odO/. Goodwin v. Lee. 1 Kay A J. 
377 : 24 L. J., Ch. 300 ; 1 Jur. (k.s.) 220 : 3 
W. B. 336. Affirmed 1 Jur. (x.s.) 048— L.JJ. 

A., the owner of a freehold estate, subject to a 
mortgage in fee to secure 1,300/.,' devised, and 
bequeathed his real and personal estate to B., the ■ 
nn-)rtgagee. B., in his residuary account, stated I 
that he had retained 407/. out of the pers(,)nal I 
estate towards pajunent of his mortgage debt. 
Afterwards E. devised the property to three rela- 
tives of A., provided they undertake to receive 
the same with all the liabilities attaching there- 
unto”: — Held, first, under the circumstances, 
that the mortgage had not merged in the fee ; 
and, secondly, that the three took the estate 


subject to the payment of the balance of the 
mortgage debt. Hatch v. Shelton, 20 Beav. 453. 

“ He paying the Mortgage.’*] — A testator, 

having an estate subjecr to a mortgage of 4,460/. 
cu-eated by himself, devised it to" A. B. in fee, 

“ lie paying the mortgage thereon ” : and he 
devised his rcrsiduaiy real and personal estates to 
trustees fm* tlie payment of bis debts, and he gave 
to the mortgagee, through the medium of liis 
executors, 2,0(M)/. to exonerate the estate: — 
Held, that allhoiioli, if the <levisc had been 
simply of the estate ” or “ of the estate sub- 
ject to the moj'tgage tliereon,” the moi’tgage 
wouhl have been payable otit of the testato]*’s 
general estate, ^mt that the words " lie paying 
the ^ mortgage thereon” imposed a duty on" the 
devisee, and amounted to a tlirection or condition 
that he should jiay the mortgage, or take the 
estate subject to the lairden u])oi-rit. so far as the 
same excee<led the 2.OO0/. LoekhaH v. Hard a, 

9 Beav. 379 ; 10 Jur. 72S. 

Lapse of Time — What bars Bight.] — - 

Devisee in tail of real estate claiming to be 
exonerated our of tlie descended moiety from a 
moT-tgage. tiled, his bill against the heir more 
than tliirty jmars after testator's death, and more 
than twenty years after the heir’s title aemmed, 
but within two v'ears after the deficiency of the 
personal estate had been ascertained, under a 
decree of the coart :— Held, that the devisee was 
entitled to a decree foi* exoneration against the 
heir with costs, Xeadtouse v. Smith, 2 8m. & G-. 344. 

A. became bankru})t, and of his estate sufiacient 
to pay all his creditors was possessed by tho' 
assignees. Some of the creditorsaiever claimed 
their dividends, which remained in the hands of 
one of the assignees. A. died in 1819, leaving 
real estate, which was subject to mortgage.s 
created by himself. In 1849, the person entitled 
to A.’s residuaiy personal estate by ^n’oceedings 
in bankruptcy obtained the payment of the 
surplus moneys, then in the hands of the assig- 
nee, to the executor of A. In 1852 the suit of 
Smith V. Bridger was institute<I by a person ' 
claiming to be entitled to the equity of redemp- 
tion of A.’s mortgaged estates, praying that the 
recovci'ed fund might be ap>plied in paying off 
the nuudgages, JlellerHt v. Bridger was a suit 
by the person entitled to A.’s residuary personalty 
for payment of the fund to liiin Held, that the 
right to exoneration was not barred by lapse of 
time. Jldlcrsh v. Bridger, 17 Jur. 90S. 

Contribution.]— A testator devised his E. 

estate, subject to debts, etc., to his wife for life, 
with remainders over, and he devised his 0. 
estate, subject to his debts, etc., to his wife 
absoluteh'. He afterwards mortgaged his E. 
estate : — Held, on a deficiency of tlie pei'sonal 
estate, that the estates E. and G. ought to 
contribute ratality towards ]')ayment of the mort- 
gage. Middleton t. 3rtddleton, lf> Beav. 450. 

A testator before ^17 & 'l8 Viet. c. 113, 
having twi') estates subject to the same mortgage, 
made a s[)ecitic devise of one and a residuary 
devise of the other : — Held, that the residuary 
devise being specific, both estates must bear th*e 
mortgage debt ratably, (tihhms v. Eyderi, 38 
K J.,^ Ch. 377 ; L. B.‘7 Eq. 371 ; 20 L. T. 516 : 

17 W. B. 481, Contra, Browmon y. Lawranoe, 

37 L, J., Ch. 351 ; L. E. 6 Eq. 1 : 18 L. T. 143 : 
16W. R. 926. 

A. mortgaged freeholds and leaseholds together 
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iiiid (lied intestate in 1857 : — Held' (as between 
tlic heir and administrator), that the freeholds 
must bear the liiirdeu ratably. Emn,^ x. Wyatt, 

Benv. 217. 

J. B., being entitled to the lands of P. and 
K., mortgaged the same, and, by his will having 
yiven to" his son H. B. ail his interest in the 
faiids of P.. he devised tints : I give, devise, and 
be([iieath unto my son A. B., but in trust to and 
for the .sole use and behoof of my daughter PI-, 
without the control of her husband, all my interest 
in and to my lands of K., to her sole use and 
behoof, over and above any provision made for 
her by her marriage settlement, with full power 
for said A. B., by consent of H., to let, sell, or 
dis[>ose thereof, in any manner he or she^ may 
think ]jroper, and also all my household furni- 
ture. etc., and all other my real, fre(3hold, and 
personal ju’opcrty, of what nature or kind soever, 
not othei'wise disposed of by me, but subject to 
and chargeable with all iny debts, legacies, and 
funeral expenses.'’ After his father's death, H. B. 
took an assignment of the. mortgage, and went 
into possession of all the mortgaged })remises. 
On a bill hied by H, and her Imsband against 
H, B. and A. B., praying a i-edemption, and 
charging that the mortgage was then yiaid oft* by 
the perception of the rents and proiits : — Held, 
that the lands of K. were not bound to exonerate 
the lands of P.. but that both should contribute 
ratably to the payment of the mortgage; but the 
bill having been" filed before the mortgage was 
paid off, the costs of the mortgagee should be 
borne by the lands of K. exclusively. Clavlie v. 
Bnnrton, 1 Jones, 165. 

O’S. being seised in fee of W., and possessed of 
a charge of 2,00U/. affecting K., mortgaged them, 
in 1817. to B. At the same time, certain old 
judgmenis’affceting W. were assigned to a trustee 
tbr lb, as collateral securities. In 1824 O’S. 
mortgaged the equity of redemption of W. to L., 
and otiiei* old judgments affecting the lands, 
subse<'|uent to those assigned in trust for B., were 
assigned to a trustee for L. as collateral securities. 
Prior to the mortgage of 1817, O’S. confessed a 
judgment to X., which was puisne to the judg- 
ments assigned in trust for L. In 1825 he 
confessed another judgment to Y., and died in 
1827. In a suit for the administration of his 
assets. W. was sold, and the produce thereof 
ajqdied in payment of the .sum due to B., and in 
part pnyment of the sum due to L. Those pay- 
ments were made, not on foot of the mortgages 
tff 1817 and 1824, but on foot of the collateral 
securities. The charge of 2,000?. was afterwards 
paid into court: — Heid, that the charge of 2,000/. 
was the primary fund for payment of B.’s mort- 
gage ; and that, not having been so applied, the 
money in court was to be considered as part 
of the real estate, and ought to be applied 
aceoi'dinglv. Krrhy v. 4 Ir. Eq. B.. 307. 

A ])erson having devised estates A. and B., | 
deposited the title-deeds of A. with his bankers 
to secure any balance that might be due from | 
him, and being largely indebted and unable to | 
satisfy the debt, and requiring further smalP 
advances, dej}osited with the bank the title-deeds; 
of B. The debt remaining due at his death : — 
Held, that the amount due up to the time of the 
second deposit was ])ayable out of A., and the 
amount accrued subsequently out Of A. and B. 
ratably, the value of A. to be computed after 
payment of the previous mortgage. Be Rochefort 
V. Da teen, 40 L, J., Ch. 625 ; L. R. 12 Eq. 540 ; 
25 L. T. 456. 


A testator had borrowed money fj'om hi.s 
bankers from time to tim(‘, depositing secinities 
with them upon the occasion of eacli advance, 
and on one occasion by memorandum charged a 
specilie freehold properly with the payment of a 
specific advance and money due, depositing the 
title-deeds. Some of the stocks and shares were 
sold by the bankers in the testators lifetime, and 
the proceeds applied in reduction of the debt, 
which at his death stood at 28,625/. It appeanid 
fi'om a memorandum l">ook kept by the te.stator 
and from his ledger, tliat the sueccs.sive dep( 3 sits 
were treated by him as forming one running 
account. By his will he devised his C’aterham 
property to certain persons, and devised aiui 
bet|ueathed his residuary real and personal estate 
in trust for sale, and to divide the proceeds, after 
payment thereout of his debts, among certain 
other persons : — .Held, that the debt due at the 
testators death, and the intei'est thereon from 
that date, must be borne by the various ])roi)er- 
ties then held by the bankers, rat ably, according 
to their respective values at the death. Zeoaino 
V. Leonuuu 48 L. J,, Ch. 217 ; lU Ch. 1). 460; 
40 L. T. 350 ; 27 W. R. 388. 

A testator held shares in a banking company 
by wdn^se deed of settlement it was provided 
that if any shareholder did not on demand })ay 
all moneys due from him to the company, the 
directors miglit declare his shares forfeited, and 
that nevertheless he should still be liable to pay 
the debt, an<.l it was also provided that a share- 
holder must have paid all mouey.s due from liiin 
to the company before he could ti-ansfer his 
shares. The testator borrowed money fi'orii the 
company, and deposited the deeds of certain real 
estate witli tliem as security. By his w’ill he 
gave the above estate to bis son A., and bis 
residuary propjerty to his other sous. A. claimed 
that the testators shares in the bank should 
contribute ratably to the payment of the debt: 
— Held, that the provisions of the deed of settle- 
ment (lid not create a charge or Hen on the 
shares for a debt due fi'om the bolder, and that 
no case for coiitributioii arose. Dunlop, In. n\ 
Diuilop V. Dunlop, 21 Ch. D. 583 ; 48 L. T. 80 ; 
31 W. E. 211. 

Held, also, that if the tieed of settlement had 
cha]*ged the shares with all debts due from the 
shareholder to the company, a debt for which 
real estate had been spocihcaliy mortgaged W'ould 
still have been paya,blc out of the mortgaged 
e.state before resorting to the shares, which were 
oidj’^ subject to a g<meral lien. Ih. 

Collateral Security.] — A testator raised 

money on a legal mortgage of one estate, with 
ail equitable mortgage of another estate as 
collateral security tor part ('>f the debt. He 
made his will in 1855, and died shortly after- 
wards : — Held, on administration, that the testa- 
tor showed an intention to make the estate, 
subject to the legal mortgage, primarily liable 
to the whole debt, and that tlie 17 k 18 Viet, 
c. 113 did not apply. Htr'nafer v. Harper, 26 
Beav. 38 ; 4 Jur. (N.S.) 1009 ; 6 W. E. 703. 

L. moi'tgaged real estate for 1,500/. By a 
subsequent cLeed, reciting the transfer of the 
previous mortgage, L. charged tlie premises 
subject thereto, together with other real and 
jjersoual estate, with the payment of the original 
debt, and a further sum of 950/. in which he was 
indebted to the transferee, -all the mortgaged 
propert}^ being subject to one proviso for redemp- 
tion upon payment of the whole debt. Upon 
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the death of L., intestate : — Held (as between j A. having agreed to purchase a real estate, the 
the heir at law and afiministrator), that the 1)50?. j purchase-money for which exceeded the amount 
must be ap|>orrioned ratably between the real ; of his personal estate, by his will, made a few 
and })ersoiiaI estate comprised in the second ■ days afterwards, attested by three witnesses, as, 
deed : but that there was no merger of the first ! to ‘‘all the worldly goods that it had pleased God 
niifrrgage, the real estate comprised therein to bless him wuth,” gave and bequeathed to his 
remaining primarily liable for tiie l.oOU/, JJjK'i- ■ wife and two sons all his goods, cattle, chattels, 
I'amh V. IJpsntmh. 88 L. J., Ch. DO ; L. li. 7 Eq. | personal estate, and effects whatsoever ; and in 
501 : ,1 7 W. 11. 27)2. i case they died without issue, gave the- 

The purchaser of an estate. A., in order to ; children's share of the personal estate and effects 
secure tIh! ]jriymenr of the purchase-money, ' over ; testator dying before the purchase could 
execured a deed, by the first part of which : be completed : — Held, that the agreement ought 
ajiother estate, B., was nniiTgaged for the whole to be specifically performed, and that, the words, 
sum, and by tin.* latter part of whicli the e.state of the will being iusiifiicient to comprehend real 

A. was abo mtntgaged, as a further and collateral estate, the estate ought to be conveyed to the 
security. Afterwards tlni two estates became | eldest son and his heirs, &e. fhor v. Care. 2 
the [)rt>perty of two different persotis, who | Eden, 13fi. 

rc‘S[(ecrively (ierived title from the purchaser : 

Held, u])on the words of the deed and the j Where Title Befective,] — AVhen after 

circinn--tances of the trausacti<m, tiiat the estate | making a Avill a person agrees for the purchase- 

B. was the primary security, and that, as between I of land, if a good title cannot be made, as the 

the owuorsof the two properties, tin; estate A. was | heir cannot have the land, he shall not have the- 
not to be resorted to for payment of any part | money to be laid out. Creen v. .Smith, 1 Atk. 7)72. 
of the mortgage debt till the estate B. wms ex- Devisee claiming benefit of contract for pur- 
hausted. Bufe v. Cunijiujlia me, 2 chase of estate directed to go to uses of will, the- 

lluss. 275. title proving defective, has no claim upon 

^Mortgage of freeliold estate, with a covenant personab estate, either to have purchase-nioney,, 
for better securing the payment, to procure or another estate purchased, or the purchase 
admission, and to surrender a copyhold estate, j completed, notwithstanding defects. Broome y.. 
and in the meantime to stand seised in trust for ! Jfo/iek, 10 Ves. 507 ; 8 E. E. 48. 
the mortgagee, a primary mortgage of both j 

estates, and' the freehold nor first applicable. Where no Binding Contract.] — To entitle- 

AldricJi V, Cooper, 8 Ves. 882 : 7 E. E. 86. heir to performance of agreement for purchase- 

■ A mortgagor conveyed freeholds by %^'ay of out of personal estate, the ayreeraent must have 
mortgage by an indenture whieli recited an been binding upon the parties contacting, so 
agreement by the mortgagees to advance him that the property was converted in equity before 
the principal moneys upon having the repayment the death. Buelnna.^fer y. Harrop, 7 Ves. 841. 
thereof with interest secured -as hereinafter .8.61, on appeal, 18 Vos. 451) ; 6 E. E. 182. 
mentioned, and by a collateral security or iudeu- A trustee for sale bought the trust estate at 
ture Intended to bear even date with” those i an auction, and died Held, that his heir at law 
presents. On the same day the mortgagor had no right, as against his next of kin, to have 
demised leaseholds by way of mortgage to the the contract completed for his benefit. ' Inqie v. 
same mortgagees to secure the same advance by Blohards, 28 Beav. Sfil ; (S Jiir, (N.s.) 1178 : 8. 
an indenture which recited the mortgage of the W. E. 697. ' 

freehold, s, and that on the treaty for tlie advance Where an heir at law seeks to have a contract, 
-it was ngTced that the same principal and entered into by his ancestor, carried into effect 
interest should be further secured by these for his benefit, he must show that there was a 
presents.” Each of the two indentures con- binding contract at the death of the ancestor, 
tamed a covenant for the payment of the and one which could be enforced against an 
mortgage debt and interest. In an action to unwilling purchaser, Car/wft y. Aetou.2S BQ.iiy. 
administer the estate of the mortgagor : — H.eld, 888. ' : 

botli on the frame of the deeds themselves A. agreed to purchase some real estate, but he- 
and upon the evidence as to the ciu.mmstances died intestate before the completion of the pur- 
attending the advance, that tlic ieaseholtl seen- chase. It turned out that part of the property 
rity was not - afilateral ’ in the sense of had been held for twenty-seven years under a 
j seeoiKiary ; and ae^mlingly tliat, as between parol exchange entered into by a mere tenant 
file real and personal representatives of the for life ; but after A. s death the exchange was, 
mortgagor, the mortpge debt was payable confirmed by the trustees :-~Held, tlmt the 
latahb out ot the freeholds and leaseholds contract could have been enforced against A. in 
eonipiiseii in the I wo securities, and not pri- his lifetime, and that his heir at law was entitled 
manly out of the treehoMs. Observations iii)on to have it completed for his own benefit, at the- 
Mote {jfar/iui.'i) v. Ciini/mjhame (2 Euss. 27.5) expense of A. ’s personal estate. Ih. 
and upon the meaiung of the words collateral Where oonti-act for the purchase of an estate is. 
secuuty n- v. p not complete in the lifetime of the ancestor, the 

.y, T ^ t" p- “O* ascertained, heir is not 

T T Vk 'If-TVob n o', entitled to have the personal estate applied to 

Li, 8 ., t h. , 16 C h. D. 214, n. Davment of tim nnrp.hnup-TnnnATr a 
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To entitle the heir to an application o£ the! 
personal estate in completing a contract for a ■ 
purchase of lands by the ancestor, it must be 
such as he could have been compelled to perform. 
2k 28L 

A person contracted to purchase real estate, 
subjecit to a condition that if he made any 
reepusition which the vendor was unable or 
unwilling to comply with, the vendor should be 
•at liberty to rescind the contract. He made 
several requisitions and died intestate without 
coiQ])leting the contract, and after his death the 
vendor rescinded it on account of his alleged 
inability to comply with one of the requisitions, 
which if not complied with might have given the 
purchaser a right to compensation, but would 
not have entitled him to annul the contract : — 
Hekl, that the heir at law- of the purchaser was 
entitled to have the amount of the purchase- 
money paid to him out of the intestate's personal 
estate. Iludmn, v. Coolie or Coolly 41 L. J., Ch. 
8<H> : L. 11. 13 Eq. 417 ; 26 L. T, 180 ; 20 W. R. 
407. 

Testator contracts for a particular estate, but 
dies before the pui’chase is completed ; after- 
wards, from the state of bis affairs, the contract 
is dissolved, yet the purchase-money shall not be 
sunk into his personal estate, but shall be laid 
out in other lands to the same uses as he had 
<levised the land contracted for. Whitaker v. 
Whitaker, 4 Bro. C. C.'Sl. 

A testator liaving instructed C. to purchase a 
site on w'hich it was his intention to build schools, 
C. entered into negotiations for the purchase of a 
piece of land, and after the testator’s death paid 
the purchase-money, and took a conveyance, in 
whicli he (C.) covenanted that schools, and no 
other buildings, should be erected on the land : — 
Held, that, as the evidence failed to shew a valid 
■contract for purchase during the testators life- 
time, there was nothing to bind his assets, and 
the claim of C. against the estate in respect of 
the purchase-jnoney was disallowed. Woodicard 
Y. Tlumpaije, 5 L. T. 382. 

An execuU'tr by Ids testator’s direction, having 
negotiated for the purchase of a site for scliools 
in common with a new church, to which the 
testator had largely contributed, but there being 
no binding contract at the death, subsequently 
completed, and took a conveyance to himself : — 
Held, nor entitled to charge flic purchase-money 
against the estate. InuMp, Li re, 3 Giff. 351) ; 
:'A..Jur.,.(N.S.) 256..: ' : . 

Express Provision.] — Testator contracts 

for the purchase of a house, and afterwards, by a 
codicil to his will, gives to A., his executor, the 
house which he liad given a memorandum of 
agreement to purchase, and which was to he paid 
for out of timber which he had ordered to be cut 
down. This amounts to a direction that the 
purchase-money for the house shall be so provided 
for, and evidence was admitted to shew what 
was the order given by the testator with reference 
to the cutting of timber. Sandford v. Rallies, 1 
Mer, 640. 

The purchaser of an estate, subject to incum- 
brances, retained part of the pmehase-money till 
they \vere discharged, and gave a bond for it ; 
he deposited in a bank, in his own name, the 
' amount of such bond, inf orming the obligees that 
he had so done ; they, on the release of some of 
the incumbrances, received part of the money : — 
Held, on his death, that, under the circumstances, 
the balance of the money in the bank had been 


sufficiently appropriated for the payment of the 
' residue of the purchnsc-monej" in ease of the 
parties taking the estate. Yates v. I’komson, 3 
01. & F. 544. ' 

Purchase in Hames of Husband and 

Wife.] — An agreement for the purchase of land 
was entered into in the names of husband and 
wife, and the husband died before the whole of 
tiie purchase-money had been paid. Upon an 
inquiry in an administration suit as to the real 
proptuTy of tlie husband : — Held, that it did not 
include the })urchased estate, that the purchase 
enured for tiie benefit of the widow, and that 
the unpaid purchase-money was payable out of 
the husband’s personal estate. Drew v. Martin, 
2 Hem. & M. 130 ; 33 L. J., Ch. 367 ; 10 Jur. 
(K.S.) 356 ; 10 L. T. 201 ; 12 W, R. 547 ; 3 X. R. 637. 

Heir, Eights of Purchaser's.] — Where 

confirmed purchaser of estate under decree died 
before conveyance made, having in meantime 
devised his interest therein to trustees, court 
ordered conveyance to trustees without consent 
of heir at law, who was an infant. Xlni/ \\ 
Gretjorif, 4 Price, 380, 

A. purchased for.B., but without authority, an 
estate sold under a decree; B. died without 
adopting the purchase : tlie order nisi was never- 
theless obtained. The court refused to order B.’s 
executor to pay the purchase-money, and, on the 
heir declining to purchase, discharged tlie order 
nisi and directed a resale. Lord v. Lord, 1 8im. 
503. 

If the executors of a purchaser under a decree 
refuse to piay the purchase-money, they cannot 
be compelled to pay it unless a suit be instituted 
by the heir. Ih, 

Sale set aside at Suit of Vendor’s Heir.] 

— The vendor’s heir at law, who has obtained iV 
decree setting aside the sale on repayment of the 
purchase-money to the purchaser, has no equity 
to resort to the personal estate to recoup him, not 
even to a portion of it identified as part of the 
purchase-money. Ryder v. Ryder, Ir. R. S Eq. 86. 

Hot within 17 & 18 Viet, c. 113.]— Upon a 

contract for purchase of real estate, a deposit was 
made, and the balance of the purchase-money 
made payable at a future d<ay; before the ai’rivai 
of which the purchaser died intestate : — Held, 
that the lien for such lEalance upon the estate was 
not. a charge thereon within the meaning of the 
17 A 18 Viet. c. 113, and that, consequently, the 
heir at law was entitled to have such balance 
paid out of the personal estate of the deceased 
purchaser. Hood Jlood, 26 L. J., Ch. 63 6 : 3 
Jur. (N.s.) 684 ; 5 W. R. 747. 

Other Matters.] — A. purchases land of 

B., and mortgages back those lands for part of 
the purchase-money, and gives a note to B. for 
200C, the. other part thereof ; A. devises tliose 
lands to be sold for payment of his debts. This 
200/. note, though for part of the purchase- 
money, shall not be prefen-ed to othei* debts, nor 
be a charge on the land in equity. Bond v. Kent, 
2 Vern. 281. 

Where the date of a deed was subsequent, by 
a few days, to that of a will, and the testator’s 
heiress had treated the property as having passed 
by the will, but was not shewn to have been 
aware. of her rights, and forty yearn had elapsed, 
but without any adverse possession : — Held, that 
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the court would not presume a bindiug contract j intestate, before the 1st January, 1855, executed 
for purchase to hare been eiitere<l into by the ^ a mortgage, reserving the equity of redemption 
testator before the dare of the will. Cathnnv v. * to himself and his heirs. Plpei^ v. Ptper^ 1 John. 
iv/Jr, 4 Do CK & 8m. 527. | & H. 91 ; 29 L, J., Ch. 719 ; 0 Jur. (i7.S.) 1020 ; 

Whei'c the court had declared that certain \ 8 W. R. 543. 
devisefl esrates were devised subject to iiicum- j . . 

bran CCS charged thereon, and a vendor had a lieu I Heir,] — The pi’oviso at the end ^ of the 

for unpaid purcliasc-moriev on one of such ! \ict. c. 113, that it shall not aftect the 

estates that rlie vendors lien stood i of any person claiming under any deed or 

precisely in the same position as any other i 

iricmn] n*anec, .and tiiat it nuLst be pa.id out of the ^ right to the heii* to be exonerated from 

]jarticular estate on which it attached. Jiarne- mortgage debt out of the personal estate 

^rall V. L‘emonqei\ 1 Dr. 4: Sni. 255 : 3 L, T.462 : bequeathed to a legatee by a will made before 

9 lb 88. ' that date. Power v. Poirer, 8 Ir. Ch. K. B40. 

^ ' In 1834 A. made his will, by which he devised 

Judgment— Lands delivered in Execution ; to B. all his right, title, and interest to real 
under Elegit.]— L.ands to which a testator was : estate, and he also devised and bequeathed to B. 
]>c]:eved trt be entitkid in fee simple, but of | all his personal p]*operty, together with all other 
whicli he was in fact tenant in tail under a ; real, freehold, and chattef property of every 
serrlement. were in his lifetime delivere<l in ; nature and kind whatsoever, of which he might 
exeeiifion, under a writ of elegit, to ji-'^dgment be seised or possessed at the time of his death; 
creditors. The testator devised these lands to ! aiul he appointed C. his executor. After his 
AC. H. A., who survived ^the testator and died | will, A. granted mortgages, for the purpose of 
int(*state, leaving H. W . A. his heii’-at-lnw. j securing which he executed a diseutailim*' deed, 
H. AV. A. was tenant in tail in possession of these | whicli was held to be a revocation of the will as 
lands under the limitations of the settlement to the real estate. A. died in 1856 -—Held that 
Held, that the cliarge created by the judgment, the 17 & 18 Auct. c. 113, applied, and that the 

though entorceable against the estate tail of heir was not entitled, as against the' lemitee of 

H. AAk A., was not so enforceable in exoneration the })ersonal estate, to be ' exonerated fiurn the 
of the te^tato3*'s personal estnte, Aotlionj/. Lb re, mortgage. Ih. 

Attflwnifj. (»2 L. J. Ch. 1004 ; 1 An lieir-at-laAv and customary heir of a testa- 

3 C'h. 4Jb ; 3 h. 6 / 1 ; (>J L. T. oOO : 41 AA . R. 66 1 . tor, taking by descent an estate which has been 

liaHUty under Building Contract. ]- A., 

haviiiir a leasehold estate on tvliich ha had behin the viitueofawill 

covenanted to erect bttihlings within a certain 7 J p ?i” 5? contained 111 

time, bequeathed it and also his personal estate, r r /-n j 

subject .4 to the latter to the payment of his ^ B A7 ^ ^ 

debts, to trustees, for B. for life, with several * ' 

limitations over. A. died before the time expired, Copyholds. 1 The 17 & 18 Abet, c 11,3 

leaving the covenant unperformed in part:— applies to copyholds. Piper v. Piper \ john^ 
Held., that his general personal estate was liable ^ H. 91 ; 29 J., Ch. 719 ; 6 Jur. (x.’s.) 1026 * 

to the ]jcrformance of the covenant. ^farAiaU 8 AAb R. 543. ’ * ^ ’ 

V. irolhocfty. 5 Sim. 196. 

A person contracted with a builder to erect a Leaseholds.] — Leaseholds are not within 

house on a ].>iece of freehold land belonging to H & 18 Abet. c. 113. WormfiUij^ Lb re, ILll v. 
him. and died intestate before the house was I Wornwley, 46 L. .J., Ch. 102 ; 4 Ch. 1). 665 ; 2,5 
hiiished: — Held, that the heir-at-law was entitled R- HI. B. P., Solonio/b v. Solomon, 33 L. J., 
tft have tlie house huislied ar the expense of the Ch. 473 ; 10 Jur. (.nt.s.) 331 ; 10 L. T. 54 ; 12 
personal estate of the intestate. Cooper v. W* R. 540. Gtdl v. Femoielt, 43 L. .J., Ch. 178 * 
Jarman. 36 .L. J., Ch. 85 : L. R. 3 Eq. 98 ; 12 29 L. T. 822 ; 22 AV. R. 211. 

Jur. (x.s.) 956 : 15 AV. R. 142. i 

: Share of Proceeds of Sale.] — An estate 

(b) Beal Bdiifan CMvqcx Acf^. i ^S'Sy'.deed settled in favour of A. and bis wife 

, h TT- . . ™ b . .. . I tor thoir re.spectiye lives, and after tlie death of 


icixius* uiuier uie luiiiuuiuiiiTi ui lae ^eineiueut . — : to tiie real estate. died ill 18,56 : Held 

Held, that the cliarge created by the judgment, the 17 k 18 Abet. c. 113, applied, and that 
though enforceable against tlie estate tail of heir was not entitled, as against the' lemit^ 
H. AAb A., was not so enforceable in exoneration the nersonal estate, tn he'evnnevnt-pd fw. 


(b) Peal Ed(bteR Charyes Aefn. 


a I lo but not coming into operation until after in trust for the children of the wife as to sons on 
that (late. is. as between claimants under it, “a attaining twentv-one, or dying under that’a<m 
will already made ’ within the meaning of the leaving issue, and as to daughters on attainhnr 
pniviso m the act, which reserves the rights of twenty-one or marrying. The wife died leaving 
under or by virtue of .such a will, three children, who attained twenty-one. One 
V ■’ daughter, died leaving her father her 

^ ^ beir-at-law and next of kin. Her father devised 

Ihere-pubhcationof suchawillatatimesnb- the one-third of the settled estate to which he 
sequent to the time fixed for the commencement became entitled on his daughter’s death to trus- 
ot the act does not. as between the same persons, tees, for sale and investment, and to hold the 
<ieprive It of Its character of being a will already same for one of his sons. And he devised and 
mmie within the meaning of the proviso. Ih. bequeathed all his residuary estate to his trustees 


deed, or document alread}' made, or to be made, also his reversionary one-third of such estate : 

before the 1st Janu.nry, 1855, held not to apply Held, that the one-third was not an “ interest* in 
to the ease of the heir ot an intestate where the land,” within 17 & 18 Viet. e. 113, Locke Kino-’s 
VOL. YI. . ■ ' 
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Act, and that the mortgage debt was not payable 
thereout, but out of the testator’s residuary per- 
sonal estate. Lewiii v. Lew'h% 41 L. J., Ch. 195 ; 
L. E. in Eq. 218 ; 25 L. T. 555 ; 20 ^Y. E. 141. 

Mortgages.] — Locke King’s Act applies 

to a mortgaged estate, different portions of which 
arc devised "to different persons ; and the devisees 
must contribute according to the value^ of their 
respective portions. JVenuiiaroh, In, ri?, NeiomarcJf 
V. 6Anv*, 48 L. J., Ch. 28; 0 Ch. B. 12 ; 39 L. T. 
14G : 27 -\Y. 11. 104— C. A, 

■Vniero an estate is conveyed to A. in considera- 
tion of Ins covenanting to pay oif a mortgage on 
another estate, the liability must primarily be 
satisfied by A.’s \ >ersf)nal 1 ‘epresentative and not by 
A.’s heir. Din/ v. JMy, 13 L. T. 025 : 14 W. E. 2G1. 

Mortgage by Deposit] — An equitable 

mortgage by deposit and memorandum is within i 
the 17 k 18 Yict, c. 113. Pemhroohi v. IVknd, i 
IJobn.&H. 132; 2 L. T. 742. i 

All equitable mortgage bj’’ deposit is not taken 
out of The operation of the 17 A 18 Viet. e. 113, 
because it is imaecoinpanied by a memorandum. 
Da‘ch\. Pftvhn, 24 IV. E. 9G2. 

A su 3 n of 400L borrowed by an intestate on his 
promissory nr)te, but secured also by a memo- 
randum and deposit of even date of title-deeds 
of real estate in terms as collateral security, is 
within 17 A 18 Viet. c. 113. Colehij v. CoJehy^ 
L.E.2Eq.S03: 12Jur. (N.s.) 498 : 14L.T.G97. 

The heir-at-law, who paid the debts and 
fimei’al expenses out of his own moneys as a 
matter of bounty, but afterwards claimed to be 
allowed such payment out of the personal estate, 
is not entitled to be repaid, II). 

Other Charges.] — The ITA 18 VictCc. 113, 

only applies where there is a defined and s[jeci- 
fied charge on a specified estate ; and a general 
charge on real estate by a testator in aid of his 
personal estate does not come within the defini- 
tion of a mortgage on the real estate in the 
hands of the devisee, unless and until the amount 
has been accurately defined, and the devisee has ' 
expressly taken the estate subject to such ascer- i 
talnod charge. Ilepirorth A7/7Z, 30 Beav. 47G. 

A testator bequeathed a legacy of 4,000?., 
payable by his trustees out of his personal estate, 
and, if tliat should be deficient, out of his real 
estate. The trustees, having pi'ovided for all 
claims except this legacy, put H. (who w'as 
entitled to the resitluc) into possession of the 
real and personal estate. He die<l many j-ears 
after, having continued to pay interest on the 
legacy, and questions then arose, between persons | 
claiiniiig under him, as to the fund out of which 
the legacy ought to be paid: — Held, on the 
assumption tliat the first testator left sufficient 
personal estate, that his personal estate remain- 
ing in specie was first liable, and that the defi- 
ciency must be provided out of H.’s assets ; and 
secondly, on the assumption that the first testa- 
tor’s personal estate was deficient, then that his 
personal estate in specie was first applicable, and 
that his real estates not alienated for value were 
liable ratably for tlie deficiency. Ih. 

By a deed between the trustees and H. (the 
residuary legatee and devisee), a particular 
estate was reserved by the former as a security 
for a legacy which had not been provided for 
when the personal estate was handed over to 
H. : — Held, that the operation and effect of 
the deed was confined to the parties to the 
instrument. II). 


A charge of debts, funeral and testamentary 
expenses on a particular real estate, assuming it 
to exonerate personal estate in favour of a par- 
ticular legatee, docs not exoneinte the person 
Tvho, on failure of that legacy by means of the 
Mortmain Act, takes it. VTiere there \vas also a 
charge of a mortgage debt on the particular real 
estate devised : — Held, that under tlie 17 & 18 
Viet, c, 113. the devisee w'as not entitled to have 
the debt paid out of the pei'sonal estate which 
passed, by failure of the legacy, to the crenvn, 
IJacrr v. Pafrickso)L 1 Dr. A Bm. ISG : 29 L. ,j.. 
CiL84(>:GJur.(x.s.)8G3; 2L.T. 7G1:8W. ll.CAl'. 

Contribution.] — A. mortgaged freeholds 

and leaseholds together, aiic.! tlicnl intestate in 
1857 : — Held (as betvv'een the heir and adminis- 
trator), that the freeholds must bear the burden 
ratablv. ATv/z/.v v, Wyatt. 31 Beav. 217 : 8 Jin'. 
(N.S.) 499 ; 10 W. E. 813. ' 

"When real and personal estate belonging to a 
testator are comprised in the same mortgage, 
Locke King's Act has not tlio effect of throwing 
the whole mortgage tlebt upon the real estate, 

I hut such mortgage debt must, as lictween the 
I devisees of the testator’s real estate and the 
i legatees of his personnl estate, be borne ratably 
: by the mortgaged realty and the mortgaged per- 
' sorialtv. T)-eiitrail v. Mafnui, 47 L. J., Oh. 249 ; 

I 7 Ch. D. 655 : 26 W. E. 260. 

! 

“Contrary Intention.” — A trust for pay- 
ment of all the testator’s debts out of personal 
estate was a sufficient indication of a contrary 
intention wdthin the 17 A 18 Viet. c. 113, and 
entitled the devisee of an estate to have the 
property exonerated from a mortgage debt out 
of the personal estate. Jfoor v. 1 Be G. 

J. A B. 602 ; 32 L. J., Ch. 605 ; S L. T.'5G2 ; 11 
W. E. 790. 

But AY'C 7ii)ir 30 A 31 Viet. c. 69, and eases 
thereon, col. 1514, post. 

I A direction in a will that all the testator’s just 
' debts, funeral and testamentary charges and 
expenses, should be paid and discharged by 
his executors as soon as convenient after liis 
decease out of his estate, followed by a gift of 
all the testatoi'’s real and leasehold estates 
(Avhlch tvere subject to a mortgage) to trustees 
who, witli his wife, were named also executors of 
his will : — Hekl, not to be sucli an expression of 
contrary intention as to bring the case 'within 
the saving of the 17 A 18 Viet. c. 113, ami con- 
sequently that the cestui que trust umler the will 
of the real estate ami leaseholds took them cum 
onere. Woohtu)icri>ft y. Woolde/tovff, 2 Be G. 
F. A J. 347 ; 30 L. j., Ch. 22 ; G Jur. (x.s.) 1 170 ; 

I 3 L. T. 388 ; 9 W. E, 42. S. P., Pemhuoake v. 
F)'ien(l 1 John. A H. 132 ; 2 J.. T. 742 ; Btwen- 
)u))i Y. Lawrau(*f-% 37 L. J., Ch. 351 ; L. E. 
6 Eq. 1 : I'S L. T. 143 ; IG W. E. 92G, 

In collecting a testator’s ‘‘ contrary oi' other *’ 
intention under 17 A 18 Viet. c. 113, wliich, in 
the absence of such intention, renders a mort- 
gaged estate primarily liable to the payment of 
the mortgage debt, the court must do so from the 
document from which tlie intention is to be col- 
lected according to the ordinary mode of con- 
struing instruments, P)to v. Tat ham. 3 Be G. J. 
A B. 443 ; 32 L. J., Ch. 311 ; 9 Jur. (x.S.) 481 : 8 
L.T. 127; IIW.E. 475. 

A testator, by his will dated in 1857. appointed 
his wife to be his executrix, and gave her all his 
personal estate, subject to the payment of his 
debts, funeral and testamentary expenses : and 
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he devised his realesmte to trustees, who were to 
let the estate and |')aT the rents, after deducting 
repairs and insurances, to his wife for life. 
On her <learli tliey wtU’C to sell and apply 
the proceeds, after deducting their costs and 
ex|)enses, for the heno'-tlt of the testator’s 
la’Mtliers and sisters, aiui nephew and nieces. 
By a (‘Oflittil tlie Trustees were dirccte<l to 
hold the estate for the testator’s cliildren. and 
apiily Tile inenne for tlu*i]“ maintenance : but the 
ti'usfs nf tile will were left in force, in the event 
(d all ilui children dying under twenty-one. The 
real ‘^^tare wa^; Mibject to a mortgage created by 
tlie Ti^-tator before the date of his will : — Held, 

mortgage 
irsonal 
was not 
(f it under the 
;t. 0.113. Ik 

dwelliiig- 
daugiiter E. in fee, 
|)ersonal 
(of whom E. was one), 
:)rs, and declared 
'Ut of the moneys to arise from 
onal estate, pay 
and debts, 
subject to 
■Held, that the 
& IS'Yict. I 
iressed i 


thar luV intention was plain, that his 
debt was to bt‘ paid a< n debt out of his ])ei 
O'-fate. am! that the mortgaged estate 
primarily lia])]c‘ to tlie }iayment 
lu'ovidons of tite 17 *S: IS V 

A te^taror de viscid a nu'ssuage or ( 
house and promises to h 
and he beoueatlicd the residue of lii; 
estate to three trustees 
all of whom he appointe<f exeem 
that they should, o 
the sale and eonvei'siou of his persr 
his funeral and restamentary expenses 
and the legacies. The ])ropcrty ivas 
a mortgage debt and interest 
proporry was by the operation of IT 
c. 113. exonerated, the testator having exp' 

“ a eon trarv or other ii itcntion,” Sni ifh v. Smith, 
3 Gill. 2h3’: 31 L. J., Ch. 01 : 7 Jur. (N.s.) 1140 ; 
5 L. T. 3i)2. 

A testator gave one-thinl of the rents of his 
real estate to his widow for life, and he devised 
an estate at E., in thirtieth parts, to his children 
as tenants in common. The residue of his real 
and personal c>date. "• after paying his mortgage 
and other debts, he left to be divided into 
thirtieth parts, and to be taken by the same and 
in the same ]n’oportions as the estate at B.” ; — 
Held, that tlie widow took no interest in the 
I'lersonalty. and that the mortgages were payable 
primarily out of the residue, and n<‘)t out of the 
mortgaged estate, under 17 & 18 Yict. c. 113, 
Cimifrd V. frveufvd. 20 Bcav. 021. 

ITnder a direction in. a will to pay debts, mort- 
gage <lebts are incliuled. Stono v. larher. 
I Br. & Sm. 212; 8 'W. E. 722. 

Therefore where a testator directetl lus trustees 
to stand pos.ses.'^ied of his residuary estate, ‘'sub- 
ject in tlie fii’st place to the paynient of my just 
debts, funeral and testamentary ex[ tenses,*” *and 
ill a subsequent jiart of his will empowered his 
trustees “to satisfy any debts owing or claimed 
to be Toviug by me or from my estate, and any 
liabilities to which T or my estate may be 
liable”:- — Held, that this w'as a suttieient 'indi- 
cation of an intention to exonerate a mort- 
gaged estate, and that the mortgage debt 
cliarged thereon must lie ])ai(l out of the resi- 
duary e.sTate. under the 17 & 1 8 Yict. c. 113. Ih, 

A testatrix devised two farms to trustees. 
These farms were siiltject to a mortgage of 
IMOOI. ^ 8he gave the re*sidue of her real estate ; 
(inckuling, by name, another farm, which was 
subject to a moi-tgage of 4,000/. not created by 
her) and the residue of her ]>ersonal estate to her 
two sons, and directed that the mortgages or 
fUher iucmubranccs Avliidi might be charged 
u])on or specifically affect any part or parts of 
her residuary real or persona'l estate should be 
exeliisiveiy borne by the premises charged there- 
with : and, subject tiieretu, she directed that 


which was not mentioned among the sjiecialtv 
debts : — Held, that there was siitlicieiit intention, 
to take the case out of the operation of 17 18 

Yict. c. 113, notwithstanding the omission of the 
mortgage debt by the testator in the enumeration 
of his specialty debts. Pitrcher v. WIIw/l Ik 
L. T. 714 ; 12 AY. R. 1001. 

A testator devised his personalty an<l an 
estate, K., and other real estates, upon taaists 
for payment of debts, ami subject thereto to 
certain devisees, and afterwards puichased the 
H. estate, as to which he died intestate. The 
testator deposited the deed of the H. estate to 
secure 1,000/., and was subsequently found 
lunatic. Under an order in. lunacy a mortgage 
was made of tlie H. & K. estates, to raise a sum 
of money to_ pay off the 1,000/., and other debt.s 
of the lunatic ; and a proviso was inserted, that 
as between the lunatic, his hei.rs and devisees, 
the H. estate should be considered as the primary 
security for the mortgage debt. The lunatic 
having died Held, that the proviso did not 
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pdrtioiiatc part of the interest on tlic mort|.mge. 

v. Smtifh, 48 L, J., Ch. 404; L. ii. 17 
Eq. 158 ; 22 W. II. 170. 

A testator, by will made in 18G(>, afrcr speci- 
fically disposmo: of certain ])arts of ins ]>roperty, 
and "gMus certain real estate to his wife during 
wiflowhood, gave the rest and residue of his real 
and personal estate to trustees u})on trust to 
convert the same into money and thereout pay 
his debts, incliidiiig debts due on mortgage of the 
jiroperty given to his tvite during widcovhood, 
and' his funeral and testamentary expenses, and 
the costs of proving and executing his will. He 
directed his trustees to pay the income of the 
fund to his wife during widowhood, and after her 
death or second marriage he gave so miicli of 
the fuiitl as consisted of pure personalty to 
charitable pur[)Oses, and be(iueathed the re^t of 
it to his wife. In a subsequent part of his will 
he ap})ointGd executors, and gave a legacy to 
each of them who accepted the trusts. At his 
death part of the residuary real estate was 
subject to mortgages : — Held, that the will did 
notindicate any such “ contrary intention” as to 
exclude the mortgages on the resichiary real 
estate from the opemtioii of Locke King s Act, 
and that they must be paid out_ of the j)roceeds 
of the mortgaged estate. HJUiott y, Decifslep, 

16 Ch. D. 322; 44 L.,T, 198;, 29^ W. 494',::: 
— 0. A.' . . ■ 

Held, by Fry, J., that the executor s legacies 
were charged on the real estate, ainl that, as there ^ ■' ; 
was, a mixediund .they ■must:, be paidypro^ latli, ■,:■■.: 
out of the difierent parts of it. But held, by 
the court of appeal, that the legacies were 
charged on the real estate, but only in aid of 
the- personalty, .the ' principle , of pro raLl, -pay- ,,.■ 
iiieiit only applying, to payinents- which- -,. the ,, 
testator had expressly directed to I;)e„ made put. -; 
of the mixed fund, 

The .testator directed that, ' after, ,,i:)aym.ent .of ■; 
an annuity of 50L a year to his,, nep.hew, the ■ 
rents of his Xiubliii prop eidy (which, upo.n tlie 
construction of the will, was held to mean the 
testator’s chattels real in Dublin) should be 
applied in providing a fund for the paj’^ment of 
all charges afi’ecting his Dublin property at .his ,' 
decease,' and that if the fund so ];:)rovidect shoukt ; 
be insufficient for the purpose, his said Dublin 
property should be charged with the payment of y 
the balance of such clu-irges. Two mortgages, hax::l: 
been granted by the testato,i\ :one of ■ w^^ 
included fee simple property and chattels real 
of the testator at Dublin, and personal estate, 
part of which was specifically bequeathed ; the 
second alfected the same property, except pre- 
mises at Wood Quay, being part of the Dublin 
fee simple property : — Held, that the Dublin 
chattel property was constituted by the will a 
primary fund for the iiayment of the mortgages, 
to that extent excluding the operation of hocke 
King's Act, but that after its exhaustion the 
deficiency should be apportioned among the 
remaining subjects of the mortgages. Cm'hallia 
V. CvrJmiih'i, 9 L. E. Ir. 809. 

A domiciled Englishman executed a tnist d,is- 
position and settlement, in the Scotch form, ot 
an estate in Scotland, lie then made an Engiisli 
will, declaring that it should- not afiiect the pre- 
vious settlement of his Scotch estate, and charged 
his residuary real and personal estate with pay- 
ment of his debts. He subsequently charged the 
Scotch estate with 14,000X,by means of a Scotch 
heritable bond Held, that the residuary estate 
-[xroc! lin'KiA fn rinTrmMit the 14.000Z.. in cxonera- 


testator, but the residuary real estate was not | 
liable for the mortgage debt. Rodfmm v. Mold, 

85 L. J., Ch. 67 ; 12 L. T. 629 ; 13 W. E. 854. 

L. being seised in fee of real estate, mortgaged 
it for 2,000/:.. and subsequently settled it on him- 
self for life', with limitations to his children. 

He then, by his will, gave all his personalty to 
his son J., subject to the payment of his debts, 
funeral and tekamentary expenses (except such 
as were charged on auy real estate by way ot 
mortgage or otherwise). L. had insured his life 
for 5,OOOX, and deposited the policy with his 
bankers to secure a loan from them ; and soon 
after his death, J. received the 5,000X on the 
iiolicy, and paid ofi both mortgages, and 
claimed to be cntlticd to have the mortgage 
for 2,000Z. paid out of the real estate Held, tlnit 
he was entitled. Lmvson v. Meynell, 18 L. T. 1 / 4. 

A testator, after directing his debts to be paid, 
<leviscd his real estate in strict settlement. 
During minorities the trustees were out of the 
rents and profits to kec]:> down the interest on 
any mortgage debts. He becpxeathed his ^ resi- 
duary personal property to his next of kin : 
Held, that the real estates were not to be 
exonerated from the mortgages on them at bis 
<leath at the expense of the personalty. Coot/^ v. 
Linonde^, 89 L. J,, Ch. 887 ; L. E. 10 Eip 376 ; 
28 L. T. 42 ; 18 W. R. 1019. 

A testator having two estates mortgaged, with 
judgments collateral to the mortgages, by a will 
made after 1854. devised them in strict settle-, 
ment to two of his sous ; and he bequeathed 
several pccuniaiy and specific legacies, and 
directed that his <]ebts and legacies should be 
paid out of the residue of his personal estate, and 
property, which he bequeathed to his sons Held, 
t hat the mortgage debts should be paid out of the 
■i)ersonal estain,"in preference to the pecuniary 
legacies. Sioifh v. Smith, 10 Ir. Ch. E. 89. 

charge of debts on a part of a testator s 
real estates in exoneration of the rest without 
■speciallv referring to his mortgage debts, is not a 
sufficient expression of an intention contrary to 
the rule established by Locke King’s Act (17 & 18 
Viet. c. 113) to exonerate the mortgaged estate. 
\ewimireli, In re, Xeicmarch v. Storr, 48 L. J., 
Oh. 28 ; 9 Ch. D. 12 ; 39 L. T. 146 ; 27 W. R. 104 
-"■'" ' — -C. A, ■"■■■'' ' 

L<x'.ke King’s Act applies to a mortgaged 
estate, different portions of which are devised 
to different persons ; and the devisees must con- 
tribute according to the value of their respective 
portions. Ih. 

A father, nearly the whole of whose real estate 
was subject to a mortgage debt, devised a part of 
his real estate to his sons, “charged nevertheless 
in aid of his personal estate and in exoneration 
of his other real estate with the payment of all 
his just debts,” and he devised another part of 
his real estate to his daughter i—Held, that there 
was no sufficient declaration of a contrary inten- 
tion under Locke King’s Act, and that both the 
devisees must contribute ratably to payment of 
the mortgage debt. Ih. 

A husband, who was entitled to an estate 
subject to a mortgage, devised part of it for the 
benefit of his widow for life, and the remainder 
to his residuarv devisee, and bequeathed his 
personal estate ''subject to debts, and directed 
shoukT be charged on his 
residuary re^l estate r—Held, that no contrary 
or other intention was shown within the mean- 
ing of 17 & 18 Viet. c. 118, so as to exonerate the 
widow’s life interest from keeping down a pro 
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tion of the Scotch estate. J/iurivell v. 

L. B. 4 Eq. 407 ; 16 L. T. 660. 

M. granted a Scotch estate to his son, under 
the burden of the payment of a mortgage debt 
secured upon another estate belonging to M. in 
England, The grantor died <loin idled in England. 
By his will he appointed executors ; directed 
payment of his just debts, as soon as coiiTeniently 
might be after his ileath ; and devised the mort- 
gagedesrate to the granteeuf the Scotch estate : — , 
Held, that the grantee must bear the bunlen of 
the mon gage debt in question ; and that the 
testnt«)r‘s general })ei’sonaity was exonerated 
therefrom, v. J/ordihi. 87 L. J.. Ch. 6. 

A testatoa- who had mortgaged his realty in 
order to secure cons(jls wliicii had been trans- 
ferri;<l to liiiri by the trustees of a settlement : — 
Hol{l, to have shewn an intention in his will 
aiul subsequenr deeds that his realty should be 
exonerated fi-oin payment of the mortgage debt. 
Campbell v. (^amphelJ. CivmpheJl, In re. 62 L. J., 
Ch. 564 : [1898] 2 Ch. 2U6 ; 8 11. 881 ; 6$ L. T. S5L 

A testator directed his private debts to be paid 
out of tlie proceeds of certain life policies ; he 
beqiieatheil his residue, subjeet to tlie payment 
of his trade debts ; after the date of his will he 
tle]! 0 ^ited the title-deeds of real estate with his 
bankers to secure an overdrawn trade account : 
— Held, tliat this amounted to a declaration of 
intention contrary to Locke King's Act, and that 
the ilevisec of the real estate was entitled to 
liave it exonerated from the banker's lien. 
Meeh, In re. Colnten v. llohert.% 57 L. J., Ch. 
948 ; 37 Ch. B. 677 ; o.'S L. T. 624'; 36 W. ll. 668. 

A testator, after <lirecting the ]iaymcnt of liis 
debts, devised a freehrdd Iiouse to his wife 

absolutely, to do vath as she thiidcs pro[)er ’’ ; 
and he requested his executors to sell and convert 
into mraiey whatever freehold or other property 
he possessed, and to collect all debts due to him, 
and, to apply the proceeds in the payment of 
certain legacies. Tlie testator's real estate was 
all subject to one mortgage ; — Held, that the 
will did not shew any contrary or other inten- 
tion'’ within the meaning of Locke King's Act, 
and that consequently the widuw took the house, 
subject to its ratable pro}>ortiou of the mortgage ' 
tlebt. Brownmui v. Laicranee (L. 11. 6 Eq. 1) 
dissented from. SaelieWe v, Smyth (L. IL 17 
Eq. 158") and Gihlnnn v. Eyden (L. IL 7 Eq. 
871), followed. Smith. In re. Ifanminqtofi v. 
Tnw. 55 I.. J., Ch. 914 ; 88 Ch. 1). 195 ; 55 L, T. 
549 : 85 W. 11. 108. 

Marshalling.]— A testator, seised and 

possessed of real and personal estate, after 
be(iU(*ailiing some pecuniary legacies (amongst 
oMiei's 250/. to his son C. E.), directed by his will 
that his truss ees slmuld, in the hi’st place, pay 
out of his personal estate all debts of every kind, 
iiududing specialty tlebts, in full cxoneraHoii of 
his real estate. He devised to his wife an annuity 
for life, and to his daughter and his hve sons 
respectively pciq^etual annuities, which he 
directoil to be lirst, second, tliird and fourth 
cliai'ges on bis real estate, and two small annui- 
ties to others. He appointed his son C. E. and 
another trustees and executors of his will. The 
testator’s real estate productMl 660/. a year. It 
was subject to two mortgages of G.dboZ. and 
1,500/., and was sufficient to the annuities 
charged thereon by the will if the mortgages 
were paid out of the personal estate (8,000/.), 
which was more than sufficient to pay the 
mortgages an,d other debts. But if the mort- 


gages were primarily payable out of the real 
estate, and the personal estate applied^ in 
exonerating the real estate therefrom, it might 
not reach the legacy of 250/. to 0. E. r — Held, 
on the construction of the ■will, that the mort- 
gages were primarily payable out of the lands 
mortgaged ; that the annuities -were charged by 
the will on the real estate alone ; and also, that 
the application of Locke King’s Act and the acts 
amending it did not pjrecdude the annuitants 
from their equity to marshal the assets. BucMey 
Y. BiicMey^ 19 L. K, Ir. 544. 

£1631 for Unpaid Purchase-Money.] — 

Upon a contract for the purchase of real estate, a 
deposit was paid, and the balance of the purchase- 
money made payable at a future day, before the 
arrival of wdiich the purchaser died Held, that 
the lieu for the balance upon the purchased 
estate was nob a charge thereon -within the 
meaning of 17 k, 18 Viet. c. 118. Hood v. Ilood^ 
26 L. J.'', Ch. 616 ; 8 Jur. (N.S.) 684 ; 5 W. E. 747. 

30 & 31 Viet. c. 68 — Lien for Unpaid Pur- 
chase-Money.] — A lien for unpaid purchase- 
money is not a charge by way of mortgage, 
under 80 & 81 Viet. c. (>9, where the purchaser 
dies intestate. Harding v. Harding^ 41 L. J., 
Ch. 528 ; L. E. 13 Eq. 498 ; 26 L. T\ 656. And 
see Hudson v. Cooh. 41 L. J., Ch. 806 ; L. E. 18 
Eq. 417 : 26 L. T. 180 ; 20 W. E. 407. 

The word “ testator ” in s. 2 of the 80 & 81 Viet, 
c. 69, applies to any deceased person wlio has made 
a will ; even .-where such will has nut disposed 
of the testator’s l^enehcial interest an the lands 
upon w’hich the lien for unpaid ])iirchase-money 
exists. Dowdull v. He Curtail^ h L. E. Ir. 318. 

A testator devised his real estate to his trustees 
and executors, but made no disposition of the 
beneheial interest therein. Previous to his death 
he entered into a contract for the purchase of a 
freehold estate, and paid part of the purchase- 
money, but died before the purchase was com- 
pleted, and his executors and trustees had, out 
of the personal estate, paid the balance of the 
purchase-money, and obtained a conveyance of 
the estate to themselves. The testator’s death 
occuiTed before the 81st December, 1877, the 
date of the coming into operation of the 
40 & 41 Viet. c. 84. The testator’s heir-at-law 
claiming to be entitled to have the estate so pur- 
chased conveyed to him free of incumbrances : 
— Held, that the case was within s. 2 of the 
30 tV: 81 Viet. c. 69, and that therefore the personal 
estate was entitled to be I’ecouped out of the 
lands the sums paid thereout for the balance of 
the purchase-money. I h. 

Conversion — Mortgage.] — The 17 & 18 

Viet. c. 118, aiiil 80 31 Viet. c. 69, only apply 

to an interest in land taken as land, and 
property conveitetl in equity does not come 
within these acts. Lewis v. Lewis, 41 Ij., J., Ch. 
195 ; L.E, 18 Eq. 218 ; 25 L. T. 555 ; -20 W.E. 141. 

Contrary Intention.] — The 30 & 31 Viet. 

c. (59, amounts to a legislative declaration that the 
court of chaucery had x>ut a wrong interpreta- 
tion on the 17 & 18 Viet. c. 118 (Locke King’s 
Act), and though it only expressly enacts that a 
. direction for x>ayment of debts out of personalty 
shall not be held to indicate a contrary intention 
to the rule that a mortgage is to be paid primarily 
out of the estate subject to it, it really over- 
i throws the whole reasoning on which the former 
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cases had proceeded. Gull v. L. J., 

Ch. 178 ; 2i) L. T. 822 ; 22 W. B. 211. 

A testator, seised of an estate partly leasehold 
and ]»artly freehold subject to a mortgage, devised 
it s})ecifically, and also created a mixed fund 
consisting of personalty, the proceeds of sale of 
some realty and annuities to be raised out of the 
mortgaged estate and other estates, and directed 
his debts to be }>aid out of this mixed fund : — 
Hehl, that lie did not manifest a contrary inten- 
tion to the rule laid down by Locke King’s Act, 
but as leaseholds were not within that act the 
mortgage ought to be apportioned between the 
freeholds and leaseholds according to their values 
at the testator’s death and the ]iart apportioned 
in respect of the leaseholds paid out of the mixed 
fund. Ih. 

The BO A B1 Yict. c. 60, has in effect enacted 
that the word “debts” shall not include mort- 
gage debts unless there are words shewing an 
intention . that it should do so. Xeicma rch. In /r, 
Kewmarch v. Sfim\ T8 L. J.. Ch. 28 ; 0 Ch. D. 12 ; 
BO L. T. 146 ; 27 W. R. 104— C. A. 

A testator, by his will dated in 1877, directed 
his executors to ]>a.y all iny just debts, funeral 
and testamentary expenses, out of my personal 
estate in exoneration of my real estate”: — 
Held, that a debt ilue from the testator at the 
time of his death on a moiTgage of part of his 
real estate must be borne primarily by the mort- 
gaged estate. In n\ Ilona iter v. Ilonsiter. 

4‘f L, J.. Ch. BG ; IB Ch. D. 37,5 t 42 L. T. B5B : 
28 W. 11 2B8. 

40 & 41 Viet. c. 34 — Lien for Unpaid Purchase- 
Money.]— A testator who had contracted to pur- 
chase real estate, and paid the deposit moruy, by 
will made in 1881. specitieally devised such real 
estate to his daughter foi' life, with remainder to 
her children, without shewing any intention that 
the purchase-money should be paid out of liis 
personal estate ; and he died witliout having 
disposed of his ])ersonal estate, which was rather 
less in amount tlian the un})nid purchase-money, 
and without having completed the purchase or 
paid a!iy Lirtlier part of the purchase-money. 
After his death an action by the veiulor against 
the executor and trustee of the will for specific 
performance of the contract was compromised 
by the defendant thereto, and the contract w\as 
put an end to upon the terms that the vendor 
should retain the deposit money and liawe his 
costs ; and this compromise W'as confirmed by 
the court by an onler made by consent in an 
administration action in the presence of the 
tenant for life of the real estate and the trustee, 
all the remainder being infants. Upon the 
further consideration of the administration action, 
the devisees contended that they wTre entitle<l 
to so much of the personal estate as W'as equiva- 
lent to the iin|)ai(l purchase-money, upon the 
ground that the purcha.se was a conversion by 
the testator of his personal estate to that extent, 
and that Locke King’s Acts had not altered the 
law in that respect : — Held, that there was a 
vendor’s lien, and that Locke King’s Acts Amend- 
ment Act (1877) applied ; that, acconlingly, all 
the devisees were entitled to w’as the real estate 
charged with the unpaid purchase-money, and 
therefore on the facts to nothing ; but held, 
moreover, that the order of compromise w’ould be 
fatal to their claim, if otherwise good. Coehcroff, 
In re, Broadhent v. Groves^ 52 L. J,, Oh. 811 : 
24 Ch. I). i)4 ; 49 L. T. 497 ; B2 W. R. 223. 

A building agreement provided for leases with 


ground rents u]) to 180/. a year ; ami, at the 
option of the lessor, for further leases on pay- 
ment by hcrt')f twenty-twa) years purchase of the 
further ground-rents. She executed the option, 
and died before completion ; — Held, that hei* 
devisees took the land included in the agreement 
subject to discharging the amount payable in 
respect of tlie further leases, Kidd, In rr, Broo- 
mcniY. WitlufU, 68 L. J.. Oh. 855 ; [1894] B Oli. 
558; 71 L. T. 481; 43 W. R. 51. 

Leaseholds.] — Locke King’s Acts Amend- 
ment Act. 1877 (40 <k; 41 Viet. c. B4), s. 1, ap]dies 
to leaseholds. xV testator by his will, made in 
1884, bequeathed to his wife the leasehold house 
“ in wiiieh I now reside.” At the date o't tiie will 
he wms residing in a leasehold house. In 1887 he 
entered into a contract with his lessoj' to purchase 
the reversi<maiy ground lease, but died Ijcfore 
tlie purchase was completed. Hi.s widow acce})tc<l 
the bequest : — Hehl, that all the testator's inter- 
est in the house })assed to the widowv subject to 
her liability to }»aY the }»urchase-money. Kcr~ 
shaio, In re, Brahe w Kernhau', 57 L. J., Ch. 599 ; 
37 Ch. H. 674 ; 58 L. T. 512 : B{> W. R. 41B. 

Judgment.]— Land upon winch a judg- 
ment has become a charge by virtue of the 
Judgment Acts is land clanged with the payment 
of a'sum of money “byw'ay of mortgage or other 
equitable charge” within the meaning of Locke 
King’s Amendment x^ct ; and therefore a devisee 
of land so charged is not, in the absence of a 
contrary intention signitied by the testator, 
entitled to have the judgment satisfied out of the 
personal estate of the testator. Anfhnnij, In re, 
Anthony v. Anthomf, 61 L. J., Ch. 4B4 ; [1892] 1 
Ch. 450 ; 66 L. T. 181 ; 40 W. R. BIG. 

Contrary Intention.]— Testator, a trader, 

by will ill 1885 gave his trade property (wiiich 
included real ani'l leaselrid estate) and business 
to his son, subject to and charged with, in exone- 
ration of the rest of his estate., the jjayment of 
all debts and liabiliiie.s owing at the _ time of 
testator's death in connection with his trade. 
Testator included in this property freehold 
premises situated at Actou, wiiicU he had pur- 
chased and intended for iiis business, subject as 
to such estate to the ])urchasc or oilier moneys 
payable in respect Thereof at testator’s death. 
The residue of testator’s real and ])ersonal 
estate was given on trust to convert and pay 
thereout debts other than those thereinbefore 
provided for. Tesiator at his death owed trade 
debts not secured by mortgage, and private delils 
wiiich w'ere secured by mortgage of tlie real and 
leaseliold estates used in his business, and also of 
real ami leaseliold estates not so usc<l: — Held, 
that the testator had, as to his trade debts, clearly 
indicated a contrary intention within the mean- 
ing of Locke King's xict and the Amendment 
Acts, and that it must be implied he bail the 
same intention in dealing with his private debts, 
and that the mortgage debts, thei'efore, were 
primarily payable out of the proceeds of sale of 
tlie residuary real and personal estate. A7oo7/, 
In re. Itohinnon v. AleUl. 59 L. J,, Ch. 511 ; 32 
L. T.'864. 

e. Debts, LtxVbilities and Pbioeities. 

1. E-igbts of Creditors. 

G-euerally.] — Debtor cannot by will or other 
act prefer one creditor out of the general assets. 
Towmend v. Windham, 2 Ams. 6. 
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After crc-.Utors httve joine,l in a bill, and attempted to 

obtaiiit^d a decree for payment of their debts out must be shown to be in ' . VTevrn 

of legal, and equitable assets, none of them shall Toid.^ Mann v. Maf/hen, 4 Bio. . ^ , 

be permitred to obtain a [ireferenee of the others, Bep. 350, ii. ha ioTinf 

)»v obtain i mr iudgmo'iit ae:ainst the executors. And even iinder a writ c t n 

,<Jirj)par(I 2 A'ern. 4H5 : .Pre. Ch. 190. personally liable, unless a suthcient coiisideiation 

Thun <jli executors have a year to pay legacies, is shown. , i 

vet riuat does not extend to delits, but they are Mortgagees having offered to gn e theexec^ 
liable to be sued, from the muinent after the of 

resrators death. MchvU,^ v. Judwn. 3 Atk, gage money, piwided LoGOb should 
.;jiyi on a day fixed, the executor, on the Ibth ot 

Whom there is a clear debt the court wdll not December, wrote them a letter stating Ins present 
cunsi.ler tiie interest of the debtors estate in inability to pay, and asking tor a years tim^ 
enndtiering what steps should be taken for but saying he had, XOlZ. which he would 
eiifnreing it. at least if tliere lie any conflict of over, and that ^ 

interest ]>etwecn the debtor and creditor, of April he would have another lUUb ready, ant 
]rei^d.v V. Mu/vvd///. 14 X\b K. 451. other sums afterwaids. The letter contained 

i*aviiient t( » a creditor wh< ► has proved his debt other statements, and a further a'cquest for 
ought noi to bo susiHUided for the purpose of On the B.rd ot Januaiy, the mortgagees sen^^ 
adju'.tiiig the e- between the parries jointly executor an answer sav ing that the\ considered 

liahle to'*him. Michlrfhwait v. Wna^fanletj^ 34 that 2U0b wnuld be paid by the 1st oi April, but 
L. d., Ch. 281 ; 11 L. T. 582 ; 13 W. lb 2lu. could not promise further time unless the amount 
Pavment to legatees is no answer to the claims was iinule up to l.oOUb The 2U0b not having 
of creditors, thounh no debt had arisen at the been paid by the 1st ot April, an action ^yas 
time of sucii pavmeut. Xncradlf: Munldnaj Co. brought by the mortgagees against the executoi, 
V. Jl(fmo)\s\ 22 Beav. 3<.t7. ' seeking to charge him personally on a promise to 

The testator\s heir-at-law who opposed the will, pay that sum, made in ^ consideration of forbear- 
as to part of the lands devised therehy to pay ance^ to the 1st of April Held, by Jervis, O.J., 
debts, yet being a creditor, was let into riie Williams, J., and laltourd,J,, that theie was no 
residue* of the fund raised bv the will for the sufficient promise in writing to bind him 
pavment of debts. v. i>ey. 2 lb TV. 418. personally under the btatutc ot hrauds the 

A plaintiff in a creditors’ suit held not entitled correspondence not sliownng any imqualitoi 
to set up at the hearing a vendor’s lien in respect promise by him. ^J/amuton v. 11 O. .tJ, 

of his debt, without having adapted the frame of 954 ; 21 L. J., 0. F. 132. ,, , ,, , 

his bill to such a case. OUlver w K'ukj. S De Held, by Maule, J., dissenticnte, that the letter 
Ct. (4. 110 : 25 L. J., Ch. 427 ; 2 .Jur.'(x.s.) of the ISth December tvas separable into two 
312 ; 4 W. li. 382. parts ; the first of wffiich contained an umquan- 

• A person wiio has received money belonging bed offer as to the 200/. in consideration of 
to an estate, against whom he seeks to prove forbearance till the 1st ot April, winch was 
as a creditor, must, if his claim is disputed, pay accepted in the letter ot the 3rd of January, and 
into court wiiat he admits having received tliat, therefore, the Statute ot brands was satisfied, 
before ids ciaiiu can be heard. v. //'. , , 

Man-htt. 39 L J , Ch. 508. A., at his death, left among lus papers two 

letters sealed, and directed to the plaintiff (wiio 

As against Purchaser from Beneficiary or had been Ids housekeeper for some years, but had 

Executors.] — The pureliaser of a reversionary left his service after giving birth to a cliild of 
interest in a fund in court in an admirdstration winch he was the father), eoiitainiiig tw'o pro- 
suit takes, subject to the claim of any creditor missory notes for 400Z. and 200/. in one letter 


wIjo may iirove his debt at any time before the 
fund is }}ai<l out, tlie fund being available for 
credit<frs so long as it remains in court. Jlooper 
V. Smaot. 45 L. J.. Ch. 99 : I Ch. D. 90 : 33 L. T. 
499 : 24 W. IL 152. 


the note was said to be in consideration of the 
long and faithful services of the plaintiff. In 
the other he had wu-itten, ‘"in addition to any 
sum I ow'c you, i inclose 200/. as a mark of my 
respect.” His executors paid 2U0/. after his 


On a sale by the executors of the book debts of death, on account of these notes, to the plaintiff, 
their testator, the debtors to the estate being and promised, in wTitiiig, to pay the residue, but 
aho en.'ditors, Itotli on tj*ade ami aho private subsequently declined to do so, and the plaintiff 
debts, Imt claiming no right of set-off Held, brought an action against them, in wffiich were 
the purchaser entitled only to the balance counts upon the_ notes, and a count upon an 
remaining due after deducting both trade and account stated with them as executors : — Held, 
juivate debts due from the tcsnitors estate, that the testator’s estate w'as not liable in respect 
Cluvh v. Mlarlimon\ 2 18m. G. 274 : 23 L. J., of the notes, as they had not been delivered by 
Cli. &22 : 2 W. TL 488. ' ' him to the plaintiff*, and could not operate as 

testamentary dispositions because not in con- 
formity wntli the 7 Will. 4 & 1 Viet. c. 25. Gouf/h 
2. Debts aenerally. y. Thidoti, 7 Ex. 48 ; 21 L. J., Ex. 58. 

Held, also, that the executors were not liable 
a. Ac c 7 ned hojoi e Death. ^ 

Promise by Executor — Personal Liability of the payments and promise had been made under 
Executor.] — A promise by an admin istiator to a mistake as to the liability of the testator’s 
pay the debts of the intestate is nudum pnetnm estate, and without considerai ion. Ih. 
if tiiereare no assets, Dcan.son v. Ilcnnj^ 5 Term A. declared against B. and bis wife, adminis- 
Ee[). 5 ; 2 K. K. .523. ’ tratrix of C. deceased ; for that 0. died intestate, 

A parol promise to pa 3 r a debt is sufficient to possessed of South Sea stock, which she held in 
ground a judgment against the assets of the trust for A,, and upon wiiich certain <lividends 
testator ; but where by such promise it is were due, and that in cousideration that A., at 
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his own expense, would procure administration 
to be gi’anted to the wife of B., as next of kin to 
C., and would furnish evidence to enable B. and 
his wife to receive the dividends, B. and his wife, 
as such administratrix, promised to pay over to 
A. the amount of the dividends when received : 
— Held, that the consideration stated was insnffi- ' 
dent to support the promise. ParJie7* v. JBayUa, 
2 Bos. & ?. 73. 

An attorney having delivered up deeds to an 
executor, which ho was not obliged to do till his 
bill was paid, and these deeds being of great use 
to the executor in several suits which he was 
then carrying on, is a sufficient consideration to 
make the executor liable to the attorney’s whole 
demand, whether there arc assets or not. 
llaniilton. v. Incledon, 4 Bro. P. 0. 4. 

A parol agreement was entered into between 
the executors of L. k T., that various old accounts 
between the testators should be settled without 
reference to the time that they had been running, 
and that a balance should be struck. The 
accounts were accordingly settled, and the 
executors of L. were allowed the value of a })ro- 
missory note, which, but for the agreement, would 
have been barbed by the Statute of Limitations. 
The executors of T. afterwards discovered a note 
from L. to T., which, but for the same reason, 
would have been barred by the statute Hehl, 
that the agreement was one for valuable con- 
sideration, on both sides, to waive the benefit of 
the statute, and ought to be enfoi’ccd. Zade v. 
7WZ/, 6 Jur. 272. 

B. having tlied indebted to C>. for work and 
labour done, his executors signed the following 
memorandum on thebackofG.’s account : “Mr. 
G. being contented to wait for the payment of 
the within account, we, as the executors of B., 
engage to pay Mr. G. interest for the same at oZ. 
per cent., until the same is settled” : — Held, that 
the executors were personally liable to pay the 
debt and interest. Bradunf v. Heath, d vSim. 
543; 30 11. K. 217. 

Promise of Testator.] — Distinction between a 
mere voluntary promise (nudum pactum) that 
will not maintain an action ; and a promise upon 
the faith of which another^ does some act, as 
entering into engagements, or paying money ; 
forming a consideration that will support an 
action, and, therefore, establish a debt against 
assets. Crosfihiv v. HZJivual, 18 Yes. 148 ; i) 
E. H. 161. 

A feme covert, liaving an estate settled 'to her 
separate use, gave a l^ond for repayment by her 
executors of money advanced at her request on 
security of that bond to her son-in-law. After 
her husband’s decease, she wrote, promising that 
her executors should settle the bond :--PIeld, that 
assumpsit would lie against the executors on this 
promise of the testatrix. Zee v. Mmwevldife, 5 
, Taunt. 36. 

A promise made upon good consideration by a 
testator, that his executor shall pay, is asulhcient 
consideration for an action in assumpsit against 
the executor i and in such action it is neither 
necessary to aver assets, nor a promise by the 
executor, Powell v. Gralium, 7 Taunt. 580 : 1 
Moore, 305 ; 18 11. 11. 603, 

A physician attended the testator for many 
years without having obtained any remuneration. 
He stated “ that the testator had promised to pay 
him for his services, or leave him an equivalent.’’ 
He did neither Held, that the physician had 
no claim against the estate, atkl a payment made 


to him hj the executor was disallowed. Shall- 
6'ms*,y V. Wr’ajht, 12 Bcav. 568 ; 19 L. J., Ch. 443 ; 
14 Jur. 1037. 8. P., Piiclima)i v. 

Bear. 290. And see Maddlmn. v. Alden^on. 
52 L- J., (I B. 787 ; 8 App. Gas. 467 ; 49 L. t1 
303 ; 31 W. E. 820 ; 47 J. P. 821»-H. L. (E.) 

Implied,] — An infant, who wase entitled 

to personal property, on her coming of age, as a 
residuary legatee, joined her father in a boml to 
secure to the plaintiff a sum due to him for the 
rent of apartments occupied by her and her father, 
and after she became of age employed the defen- 
dant to take out administration de bonis non of 
the assets oPthe testator (the executor being (.Lead), 
which the defendant accordingly did, and became 
possessed of the property. Hhe afterwards gave 
the plaint iS an order on the defendant to pay 
i the amount of her father’s bill, due to the former, 
and on its being present e<.L to the defendant, he 
acknowledged that he possessed adequate funds, 
and that a person would be safe in advancing 
money on the security of the bond, but, before 
the onler was executed or the sum paid under it 
by the defcjidaiit, the daughter coiuitennanded 
it : — Pleld, tliat as he had consented to appro- 
priate a sum sufficient the pay the plaintiff’s 
demaiid, he was liable to an action for money 
had and received, in which the plaintiff might 
not only recover the amoutit of tlie bond, but an 
acceptance given ])y the father of the infant 
before she became of age, and which she after- 
wards requested the defendant to pay. Pohert- 
' y. Fanntlewy, 8 Moore, 10 : 1 L. J, (O.S.) G. P. 


Contingent on Survivorship.] — A settlement 
made by H., on the marriage of his son, T., pro- 
vided 5b0Z. per annum for T. for the life of H. ; 
the rest of tiie property to belong to H. for life^ 
and after liis (ieatli to T. ; 2ou/. for T.’s wife, if 
she should survive T. ; anti 5(.>0Z. amemg the issue 
of the marriage after T.’s death ; and the settlor 
covenanted ‘‘that the yearly profits of the 
premises, and other the ])roi)erty to which the 
said T. will be entitled after the death of H., 
exceed l.OOOZ. per aitiium, and shall continue to- 
be of that value during the life of the vSurvivorof 
T. and wife” : — Held, that this was a contiiiuijig 
covenant only diirh]g the life of T. and wife, if 
they survived H. ; and that H. having survived 
them no ]“ight of suit accrued to T.’s representa- 
tive to have .satisfaction out of H.’s personal 
estate, although the properties did not amount tO’ 
the I.OUOZ, v. JaNi}e,soH, 6 Ir. E(p II. 420 ; 

1 Jo. & Lat. 3. 

On Promissory Hote.] — In a legatee’s suit a 
promissory note by the tcstatoi' in renewal of a 
previous note for which there was no considerri- 
tion, to secure a sum of money to a godchild, 
the testator having pakL inlei’cst on the note, 
and the executor having also paid interest on 
the note, constitutes a debt against the testator’s 
assets ill priority to legatees, but not to the pre- 
judice of the creditors, iJatv^wa v. Keatioa, 3 
'8m. k. G. 186 : 25 L. J., Ch. 166 : 2 Jnr. (]s".8.) 
119 ; 4 ML 11.222. 

Where two makers of a promivssory note gave 
it to a creditor of their testator, whereby, “as 
executors, they severally and jointly promised 
to pay on demand with interest:” and, in an 
actiem upon the note, they pleaded that they 
were executors, and made the note as such, and 
plene admin ist raver ant printer ; and the plaiiitlfi: 


55. 
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tU'innrred specially, assigiuae’ for causes that they 
had thereby iran-Lc tliemselves ]>ersoiuilly liable, 
and admitted iliat they hail assets for the pay- 
rnerd of the note, and that it might have been 
given for their own debt ; and that, having pro- 
mised to pay with interest, they cutiid not 
become liable for it in their represeutativo 
eharaerer Held, that they ^ were personally 
lias he : a.nd that the plea was bad, and affonled 
nu answer to the action. CIifhLs 3/o^ih^,s\ 5 
Itb.ore. 282 : 2 Dr. .V' D. 4150 : 2:1 il. 11. 513. 
And see ..-I.s7<i/g/ v. 7 B. C. 444 ; ^ 1 

Man. iV: lij. 18U ; f> L. J. (O.S.) K. B. 41 ; 31 
lb 11 . 212. ‘ 

A liaviim- lent B. l.uotj/. without taldng any 
si'eurity fur it, states to 0. aiid his family that 
till* ino’iey had been held ]>y him (A.) intrust tor 
(*, Afterwards D. becoming embarrassed in his 
cireiimsranees. and unlikely to repay the money, 
A, at the tirgent solieirarions of C., gives ^the 
latter his promissory note ft>r Uie amnunt. 8nb- 
se<pientiy B. dies insolvent, and without having 
I’Opaid tile money. Then A. dies. In a suit fur 
the administration of A."s assets (there being no 
evidence to rebut the trust) : — Held, that C. may 
prove the note against A. s est;ite as a valuable 
seeuritv. Burlifit v. Jlaimnn, 2 Coll. C. C. 3h.o : 
15L. j., Ch. 174; lb Jiir. libh 

A testator gave a voluntary promissory note, 
and referred to it in lier will Quinre, whether 
this constituted a gootl debt, or wliether it was 
a legacy. LongBctiJ v. Ilciuunon, 1 Drew. 28 ; 
21 L. J." tdi. 622 ; 16 Jur. 551). 

Iso difference between indorsement ih a note 
by the ]>arty. and one by his personal representa- 
tive. V. Jluvie, 2 J. W. 243. 

Exeeiiror iu trust for infants, having paid 
under a written obligation e.xecuted abroad, 
though in possession of a eomiter obligation to 
repay ]>arr with interest at the death of the 
party, aekiiowledging that to be so much more 
thaii the ilebt. and neither instrument having 
been transferred, tvas charged as having jiaid 
incaiiliously. thiuigh innocently, and therefore 
he was j)ormitted to try the question at law. Vez 
T. Eincru, 5 Yes. 141. 

On Bill of Exchange.] — In a suit for the 
administratiim of tlie estate of a deceased person, 
a claim was made by the holder of a bill of 
exchange to be admitted as a creditor ; but it 
being })roved that the lander, who was indorsee 
of the bill, was aware of the fact of the accept- 
ance being in blank, he must be taken to have had 
as full kunwlcd.ge of the cii'cumstances of the 
origin of the bill as he mighi iiave acquired if 
he had made pmper inquiry, and therefore affiriu- 
iiig i1k‘ certilicate ami tiie deei'^ioii of the vice- 
ehaneellor refusing to disrurb the same, the 
claim was disallowed, no value having been 
given for tlie acceptance, ITafrh v. SeurlvK. 24 
L. J., Ch- 22; 3 \Y. 11. 4b-— L.JJ. Athrming, 
2 Sin. & (}. 147. 

In respect of Suretyship,] — A covenant by a 
surety for payment of a <.lebt at a future day 
is not a contingent, but an actually existing 
debt, and must be provided for liefore simple 
contract credit ors am paid. Obsei’vations on 
JVo^^mati V. Jialdnj (6 8im. 621). Atl{hi,soiL v, 
(xrcy^ 1 8ui. tk U, 577 : 18 Jur. 282. 

L. .P, L. as principal, and. (4. D. as surety, 
covenanted with W. II. M. and T. B. to pay 
them or the survivor the sum of 2,0()oZ. in two 
mstalmeiits. 1,OUO/. in i\fay. 1853, and l.UUOf. in 


1858, .with interest. G-. D, died insolvent, and 
liis estate tvas ailmiriistered by the court. 
W. E. M. having also died,^ T. B., as survivor 
ciainieil to have a fund set aside by theexecutois 
of G. D. for the purpose of provitlirig for the 
debt which tvoiild become due in 1858 Held, 
that the executors of G. P, ought to provide a 
fund for the payment of the l,o0Ok payable at a 
future time. Ih, 

B. became surety for S. by bond and several 
judgment of 1807 ; and S. afterwards became 
suretv for B. to nearly the same amount by bond 
of 1814. A suit for the administration of B.’s 
assets having been instituted by a judgment 
creditor of 1816, decrees to account, and for a 
sale, tvere ])ronounced in 1822. S., having in 

1821 been obliged to pay the debt for which he 
was B.’s surety, procured the creditors of 1807 
to ]jrove their debt under tlie decree : — Hekl^ 
that they tvere entitled to be paid the sum 
reported due to them, but that they should assign 
their judgment against 8, to a trustee for B.’s 
creditors. Propla^ v. Stewarf, Hayes, 1)0. And 
see Scott v. Lowry ^ id. 1)5, ii. 

Poor Bate.] — An administrator is not liable to 
])ay the i)Oor-rate for his intestate ; nor can he 
be distrained upon for it without a summons. 
Stevens v. Evtuis, 2 Burr. 1152 : i W. Bl. 284, 

And see lie y woods In re. Parliniqton v. Mey- 
wood, 67 L. J., Ch.'25; [181)7] 2 Ch. 503; 77 
L. T., 423 : 46 Mb E. 72. 

Eor Dilapidations and Waste.] — Equitable 
waste by tenant for life is a breach of trust, and 
his assets after his death are answerable for the 
same. Ormonde (^^Lirquis) v. A tjn nersleys 5 
Madd. 361) ; 21 E. E. 313. 

Accoiuit against the representatives of tenant 
for life, 'Without impeachment of waste of dilapi- 
d.ations, permitted by him in and about the 
mansion house, refused. Lanvdowne v, Znnn- 
downe, 1 J. ck lY. 522 ; 1 Aladd. 116 ; 21 E. E. 


Claim whetlier in time.] — \Yliere a tes- 
tator gives successive interests, and adds to them a 
direefion that the person who takes shall do a 
particular thing, and “the devisee accepts the 
estate, there is a personal liability, capable of 
being enforced in equity, to perform the direc- 
tions imposed by the testator. A testator gave 
liis real estate to trustees iqion trust for his 
widow for life, with remainder over, in events 
whicli happened, to A. for life, and, in events 
which happened, to B. for life, with remainder 
to his children, if any, in tail, with remainders 
over. The w'iil contained a direction tlial each 
tenant for life or in tail of any of the heretiita- 
ments should, during her or liis estate, kee).) the 
].)uildings thereon in substantial repair: and if 
any such person should neglect to effect such 
repairs within six montlis after being thereunto 
requested by tlie trustees, the trustees should be 
at liberty to effect such repairs. The widow of 
the testator was in possession of the heredita- 
ments until her death in June, 1883. Her will 
was proved iu Bebruary, 1884, 8he had omitted 
to repair the biiildiiigs. More than six months 
after her death, but within six mouths after 
probate of her will, a claim was carried in 
against her estate, in an administration action in. 
respect of the omission to repair, the claimants 
being the trustees of the will and the then 
equitable tenant fox' life : — Held, that the estate 
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of the deceased tenant for life was liable for such 
omission to repair. Held, also, that the claim 
was p]‘ 0 ])erly made by the trustees of the wall, 
and that the remedy being in equity, the 3 & 4 
'Will. 4, c. 42, s, 2 did not apply. , Wtllianies, 
In yy, Anilvom v. WiUtamv.^. 54 L. T. 105 — G. A. 

Of deceased Incumbent — Before 34 & 35 

Tict. c. 43.] — The claim of an incumheTit against 
the representatives of his })redccessor, for tliiapi- 
tlatioiis, will be paid out of equitable assets, pari 
passu with other creditors, though at law it 
w-ould be post]:)oned to simple contract creditors. 
Jhf;,sett V. M )/ 23 Beav. 278 ; 20 L. J., Ch. 
607 ; 2 Jar. (N.s.) 1221. 

Tlie executor of a deceased incumbent is bound 
to pay all his testator's simple contract debts 
before he pays for the dilapidations in the time 
of his testator. lirynn. v. Chiy. 1 El. ic Bl. 38 ; 
22 L. J., Q. B. 23 ; 17 Jar. 276 ] W. B. 20. 

Therefore, to an action founded upon the cus- 
tom of England in that respect, against the 
executor of an incumbent, by the successor, for 
dilapi<Iations. it is a good plea to say that the 
dcferalarit, since the action, has paid simple con- 
tract debts, so as to leave no assets to meet the 
claim for dilapidations. Ih, 

Since 34 & 35 Viet. c. 43. J — Where the 

bisho]) has. luuler s. 34 of the Ecclesiastical 
Dilapidations *Act, 1871, made an order stating 
the cost of the repairs for which the executors 
of a late incumbent are liable, the sum so slated 
is under s. .36 a debt ]')ayable to the new inemn- 
Vjettt out of the assets of the late incumbent 
pari passu with the deltts of his other creditors. 
d/<o//y. In }u\ Wfiipnan v. Monh^ 56 L. J.. Ch. 
809 ; 35 Ch. D. 588 ; 56 L. T.’ 856 ; 35 W. K. 
691 ; 52 J. l\ 198. 

And cunea unden ECCLESIASTICAL 

JjAW. 

Gaming and Wageiing.] — Moneys which had 
been deposited with a testator to abide the result 
of bets between himself and the depositors, were, 
after his death, returned to the depositors Iw his 
administratrix who, at the same time, paid the 
amount of suc*h of the bets as were not pending 
at his death, but had been decided against him 
in his lifetime : — Held, that in i-espcct of the 
deposits so returned upon bets not decided in 
his lifetime, the administratrix was entitled to 
credit in her acejounts against the general 
estate ; but not so in respect of the sums paid 
for bets decided before his deatli, and for the 
tleposits upon such bets. Munnimi v. Puneoll 
7 l)e G. M. & G, 55 ; 24 L. J., Ch. 522 ; 3 W. li. 
273 ; 3 Eq. R. 387, 

The amount of a bet lost at a horse race was 
paid by the loser into the hands of a third party, 
upon the faith of the ]n-omise of the latter to 
pay it to the winner. The person who received 
the money died before he had paid it to the 
winner. A claim filed in equity by the winner 
to be paid the amount out of the" assets of the 
deceased was disallo%ved. Beyer y. Adamn. 26 
L. J., Ch. 841 ; 3 Jur. (N.S.) 709 ; 5 W. R. 795. 

On illegal Consideration.]— Where, in con- 
sideration of the wife proceeding no further in 
the prosecution of an indictment for an assault, 
the husband agreed to secure her an annuity : — 
Held, an illegal contract, though approved of 
by the court in which -the indictment was pre- 
ferred, and that, in a creditor’s suit, she was not 


entitled to come in as a cre<'{itor. Garth v. 
Burnahaii^ 3 Y. A: C!. 584. 

A lessee of a house which, to his knowledge, 
had for many yeai's been used as a brothe/i, 

: assigned the lease absolutely, knowing that the 
'assignee intended to use the liouse for the same 
; purpose. The original lease contained covenants 
' to deliver up at tlie end of tbe term, in good 
■' repair, and not to use tlie, lioiise as a 1.>roUiel ; 
and tlie assignment contained a covenant to 
i indemnify the lessee from tlie co\-enants in the 
i lease. The lessee, having beeji compelled to ]>ay 
: for dilapidations at the end of the lease, sought 
i to recover the amount from the estate of the 
; assignee, which was being administered in Cfpiity; 

! — Held, that the assignment, and e\XM'ything 
'arising out of it, were so tainted with the 
; immoral pm-pose, tliat the lessee could not 
I recover, liniith v. 35 L. J., Ch. 4 .j4 : L. K. 

1 Eq. 620 ; 14 L. T. 350 : 14 W. 11. 510. 

Other Behts and Liabilities.] — A. R., an lieir, 
elected to take against the will, and required 
the executors to complete a contract entered 
into by the testator for the purchase of a free- 
hold estate, and it was conveyed tc) him. He 
I nevertheless received great benehis under the 
will : — Held, that the parties disappointed by 
the election had no lien on the estate for the 
amount received : but that they were entitled 
to prove against the estate of A. B. for the 
whole amount rcceive<l by him under the will. 
Greenwood v. Penny. 12 Beav. 403. 

The name of a plaintiff having been inserted 
on the record without his knowledge, consent, <'»r 
authority, on motion by the defendants to 
<lismiss for want of prosecution, and on rnotum 
by the plaintiff to have his name struck out 
f]’OUi the record: — Held, that the solicitors to 
the record who had purported to act for the said 
plaintiff w*ere liable to pay his costs of the 
motion as between solicitor and client, and also 
to pay the costs of the defendants of the action 
and all the motitiris tlieiciu. Surne v. Bnrnford, 
49 L. J,, Oh. 229 : 13 Ch. D. 764 : 41 L.T. 611 ; 
28 W. E. 145. 

It appearing that the solicitors had inserted 
the plaintiff’s name through the fault of a 
fleceasetl co-plaint iff : — Semhie, they would liave ; 
a right of proof for tlie ctjsts they were oj-dered 
to pay against his estate. Ih. 

Notices to sewer and pave roads having been, 
in 1872. Served by a board of health on an 
owner, he took no notice during his lifetime, 
and the works having been executed by the 
board, notices to pa}' apyjortionments were on 
the 30th July, 1875, served on the tenant for 
life under the will of the owner, and on the 
owner, ami on the executoi's, who within the 
statutory three rnoritlis served counter-nutiees 
on the board, disputing the amount of the 
apportionments, and alleging that the roads were 
public roads. The board tlien comiucueed pro- 
ceedings by arbitration, which the owners refused 
to atteiul, and in their absence an .award was 
made in favour of the board on the 9th August, 

1877. On the 19th January, 1878, tlie award 
was made a rule of the queen’s bench division. 
On the 12th February notices of <lemands were 
served by the lioard on the owners, and on the 
9th July, 1878, proceedings in the queen’s bench 
division to enforce the award were commenced 
and subsequently abaruloned. On the 1st August, 

1878, proceedings were taken in the queen’s 
bench with reference to the costs of the award, 
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ship before the cleath of a tcstatoi^ the report ^ 
the arrival of the ship being made before, 
entry of the wines not being made until ^tei the 
death of the testator, is not subject to the P‘\y“ 
ment of the duties ; the executor being bound to 
pav them out of the assets. Sewart v. JJenton, 
2 Chit. 450 ; 4 Doug. 21U. 

1 — \ testator devised 400/. to his 
arid, ill the event of hei d^ing 
the same to be divi<led amongst 
her children as should be then 
Marv died without issue, the testator’s 
'■ having died in her lifetime. 
aiuL executor of the testator, 
defeiidaiit, another son, 
iouid apply the 'share of M’-aiy, 
viz. 400/., towards the purchase of an estate, 
which Ed\N%ard, the executor, had sold to limi ; 
that that sum should continue in his, t lie ileteii- 
dant's, hands, and be payable, with interest, to 
Edwaj’d, the executor, or to Mary, and that the 
defeiulant should be chargeable widi such prin- 
cipal money as ought to become [)ayable agreeably 
to the wilf of the testator. The deed then wit- 
nessed, that in cousideration ctf 400/. trust iiiouey, 
by these presents lent to the defendant, the iattei 
covenanted with the executor for payment to 
him, for the use of Mary, of so much of the prin- 
cipal moncA^ as might become jiayable agreeably 
to the will." The pTaintilf was the administrator 
of Edward, the executor : —Held, that this was 
money lent, and that the defendant was bound 
to repay it to the plaiiitilf, and wais not entitled 
to <lelay payment for the purpose of } laying it 
to the administrator de bonis non of the original 
testator as soon as he sliouhl be appomied. 
Ladd Y. Ladd. 24 L. J., Ex. 1G2 ; 10 Ex. 8Ty. 

To Executor— Eight of Proof against 

Estate.] — An executrix kept an executorship ac- 
count with a bank, and having a power, iinder the 
will, to mortgage the real estate in aid of the per- 
sonalty , she depositeil with the bank the title deeds 
of part of the testator's real estate as security tor 
the balance. The account was consit lerably o v e r- 
drawn by the executrix, and the moneys to a 
great extent misa[)plied, but without the bank 
having notice of the misapplication. The securit y 
having proved insufficient to pay the balance, the 
bank a]j])lie(l. to prove as creditors against, the 


and these, on the 2.^rd January 
transferred to the chancery divis 
an miministratioii action was pei 
that a smninoiis by the board for 1 
in the administration action for 
aAAnrded must be refused, on the 
the remedy the Avas In 

proceeding before justices, and 
LaiTed. ITof V. J-haCfUitf/fi, 14 C] 
h. T. 840 ; 21t W. IL th 
A testato!*. by Avill, settled estates 
Thar tlic same sluuild be forfeited a 
ihc event of ilie party entitled fort 
to [Ki-sc'—ioi! lift re]iairing a coin 
Ava> build'nm lait whieh lie left in ; 


Money Lent, 
daughter ilary 
Avithout issue, 
such of his ot 
livin^ 

other children 
Edward, the son 
covenanted AAUth the 
that the latter 


Personal Liability.] — An executor cannot 
be charged as such, either for money had and 
received l\v him, money lent to him, or on an 
account stated of money due fnun him as such, 
as those chtirges make him persmially liable. 
Lo.sa An Lt>trJ(‘t\ 1 H. Bl. 109. Ami sec Kilt ft An 
Bmvan. Forrest, 98. 

And in an action against an executor, on an 
account staged «af moneys due from him as such, 
he is })ersonally lia’ole: but if the account is 
stated Avitli him, as executor, of money due from 
the tcsiatctr, he is liahlo in liis re})rescntatiAm 
cliaraeter only. PowpII An Crndtaia, 1 Moore, 
Stt”) : 7 'Taunt. 580 : IS 11. K. 598. 

in an aiUioiL against an administrator, on 
puunises of tlie intestate, an account stated Avith 
the administrator as sucli, of money due from 
the intestate does not make him personallv 
liable. AsVy/r/r v. Atkiiaton, 1 H. Bl. 102. 

Semble, an executor may be charged as such 
for monev pai(i to his use. Ashhy v. AAihy., 
7 B. k C. 441 ; 1 Mam eSc Kv. 180 ; G L. J. 
(O.S.) K. B. .41 ; 31 11. E. 242. 

And a, count on aii account stated Avith him. 
as exec 11 to)-, for moneys tine hy him, as executor, 
charges him in. his representative character. Ih, 


To Executor for Advances — Priority.] — 

Where on taking an account a balance was found 
due to an executor for moneys advanced, the 
estate being insolvent : — Held, that the executor 
Avas entitled to be paid in full in priority to the 


Duties on Wines in Port — Entry after Testa- 
tor's Death.] — A legatee, under a bequest o1 
wines. Avhich arrived in the ijort of London in r 
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creditors. Spaehman v. IMhrooh, 2 Giff. 198 ; 
2 L. T. 8G7. 

A testator authorised his executor to advance 
any part j “not. exceeding 03te-half, of the pre- 
smnptive share” of his chiltli-en, towards their 
mai nt enaii ce and advancement. The estate being 
very small, the executor advanced more than the 
whole. The estate being iusutficient to repay the 
amount to the executor, the court, in a suit;‘'by a 
child for atlniinistmtion, gave priority to the 
costs of suit, but ga%'e the surplus to the executor 
in part payment of his advances. Rohmn v, 
Xilley^ 30 Beav. 520. 

— Interest.] — By the will of a trader, the 
residue of his real and personal estate, including 
his stock -in-trade and effects used therein and 
the goodwill of the business, was bequeathed to 
a trustee anti executor, upon ordinary trusts for 
sale and conversion. The executor ba<l from time 
to time out of his own moneys advanced vai'ious 
sums in excess of the balance in his hands. The 
court allowed the executor U. per cent, on the 
balances appearing due to him at the end of each 
year, without including any interest in the com- 
putation of such balances. F'nirJi v. Prewott. 43 
L. J., Ch. 728 : L. 11. 17 Eq. 554 ; 30 L. T. 15G : 
22 W. B. 437. 

Other Matters.] — The executor of a deceased 
shareliolder in a banking company held not liable 
to make good, out of his testator’s assets, debts 
contracted ])y the company subsequently to the 
testator’s dcatli, though the .shares were registered 
in the executor s name, and he received fhe divi- 
dends in his character of executor, the debts due 
at his testator’s death ha-s'ing been sub.seipiently 
dis(;harged by the company. L<ilmicliere v, 
Tupiier, 11 Moore, ?. C. 198 To W. E. 797. 

A statute which incorpoi'ated a company, pro- 
vided that every judgment obtained against the 
company might be enforced by execution against 
the person, piroperty, and effects of any forme]* 
sliai'eholder, in his "jiatural or individual capacity, 
provided sucii former shareholder was a share- 
holder at the time of the making of or entering 
into the contract in respect of which such judg- 
ment has been obtained : — Held, that an executrix 
of a shareholder, who was such at the time a debt 
was incurred, but died before judgment obtained 
against the company, was not liable on a scire 
facias against the goods of the deceased. PmJe 
V. Knm, 28 L. J,,Q. B. 322 ; 5 Jur. (n.s.) 1393 ; 
7 W. E. 527. 


8. Joint and Several Debts. 

The VwhllUy ef the vdate of a deceasted 

pa rtrufe for hir firnCs drhtr^ Huhjeet to 2>rh)r 2)011-- 
mnit ofhiH ifcpamte deUfi^ /,y 2^i‘<ii'tdo(J for hi/ .s*.' 9 
of the Fartnenshqj Act 1890. 

liability Joint and Several.] — Every joint 
loat], whether contracted in relation to mercantile 
transactions or not. is in equity to be deemed 
joint and several ; therefore, where four persons 
had opened a joint account with certain bankers 
who had advanced to them money on such joint 
account: — Held, that upon the decease of one of 
the joint contractors, the bankers had a right in 
equity to immediate relief out of his assetsVith- 
out claiming any relief against the surviving joint 
tiontractors, or showing that the latter were unable 
to pay by reason of their insolvencv. Thor 2 )e v. 
Jiaekso)^ 2 Y. k 0. 553. 


Joint bond held several against creditors in the 
administration of assets. JJorii v. Por/i, 3 Ye< 
573. 

Bond by three o].)ligors, whereby they bourn 1. 
themselves “jointly,” and their heirs, 6;c. “res- 
pectively,” to pay, which was conditioned to be 
void, iE they or either of them, tlieii* or either of 
their heirs, paid : — Held, that it wms a joint and 
several obligation, and one having dierl, that his 
assets w’ere liable. Tljfjii or v. Coates^ 18 Bcav. 401 . 

Liability Joint but not Several.]— -A. and Ik 
wei*e obligors in a joint bond ; A., who was 
alleged to be the principal debtor, died : — Held, 
that his assets were not in equity liable upon 
the bond, but that the liability survivcil to B. 
PAchardron v. Jlorton, 0 Beav. 185 ; 12 L. J., Ch. 
333. 

A. and B. desii'ing to borrow money of a bank, 
the bank ]*efuses unless C. would join to secure 
them : C. agreed to join, and A., B. and 0. drew 
a cheque, and the money was paid to them : — 
Held, that this was a joint ami not a joint and 
several liability : that 0. was in the nature of a 
surety only, and n bill against his estate, after 
his (leath, could not be supported. Other v, 
lee.'^on., 3 Drew. 177 ; 24 L. J., Ch. 854 ; 1 Jm-. 
(JT.S.) 568 ; 3 W. E. 332 ; 3 Eq. E. 562. 

Joint Judgment — Eight of Proof in Adminis- 
tration Suits.] — A joint judgment against two 
cannot be proved under a decree to account in a 
suit instituted to administer the real assets of the 
conusor who died first, the surviving conusor not 
being a party to the suit as such. The case does 
not fail within the twenty-eighth general i*ule of 
March, 1843. Ilatchcll v, Sutton. 2 Jo. k Lat. 21. 

Joint Creditors — Eemedy against separate 
Estate of deceased Bebtor.] — In a creditors’ suit 
for administering the assets of B., a joint 
creditor of A, and B. was pei’inittefl to prove, A. 
having become bankrupt, and it appearing that 
there were 110 joint assets of A. and B. Cowell 

V. Siller. 2 Euss. 191 ; 26 E. E. 46. 

Under decree obtained by separate creditor, 
for satisfaction out of assets, the surviving* 
partner a bankrupt, and the joint estate insolvent, 
the joint creditors not cntitleci pari jiassu with 
the se])ai*ate creditors to the separate estate, but 
can only claim the surplus after satisfaction of 
the separate debts, O'rov/ v. Chiswell^ 9 Yes. 
118 ; 7 E. E. 151. 

Yliere an intestate and another had mortgaged 
a leasehold estate, of which tlicy were tenants 
in common, to secure payments in respect of 
shares held by them in a benefit building society, 
and liatl entered into a joint covenant to make 
the payments, blit were not partners, and had 
no joint estate, and the intestate's co-debtor was 
HW03*ii to be ill insolvent circumstances : — Hel<i, 
that the covenantee was not ciitilhul to prove as 
a specialty creditor under a decree for the 
administration of the intestate’s estate. Crorrlvy 
Y. iJohron. 2 Do G. «k; 8m. 486. 

The estate of the survivor of two partners 
had been administered in bankruptcy. Joint 
creditors, who had received a tlividend under 
the bankruptcy, claimed to be paid the balance 
due to them out of the estate of the deceased 
partner, pari passu witii his separate creditors : — 
Held, that they might j)3‘ove, but could not be 
paid until the separate creditors had been 
satisfied. Lo(h/e v. Prifehardu 4 Giff. 294: 11 

W. E. 532, ' 
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Eelease of semrate Estate of deceased 1 as to rent previously due, is not afiected by the 

Debtor"—! bankiiia^iirra. coiisistiiie of A., B. j surrender, but the lessor xemams a specialty 
0 were huldrtoa ro the plaiutiff. A. 1 creditor for the rent which accrued due before 
died:— Held, that the estate of A. was not | the surrender. Att.-Gsn. v. Oix, d H. L. Cas. 
relea*d from the idaintiffs deniaud, by his 1 210. 

receipt of interest nxmitnesiuwivui^^^ Annuity.]— A grant of an annuity to 

puuuoi . //«! \ . Tu . , . . . ; jTi-antor’.s sister though expressed to be made 

1 was eo-'„-inner with B.. C. and D. as : for mtural love and affection, may be proved to 
1 A i ,, ^ \ nTtT,r.v in another bankim'- have been made in consideration of her marriage, 

" "vh"B a^i C 1 diSd'^a^^^^ will entitle her to rank as a speeWty 

admiued' a partner in the flr.st bank alone. | creditor of the grantor, itf 
tAVii iTiiiw bjiiikj’upt, and under an i Kid ; Ju. J. on. 

..'d.a of .he eom-t the estates of the two firms i Where a testator has entered into a voluntary 
were corisolidarod. The plaintiff (a creditor of | covenant to pay an annuity, tlie annuitant is a 
ihp tii-r bank in A.’s life-) received a dividend i specialty creditor on his real estates, although 
om of tlie consolidated c-state :— Hehl. tliat A.'s the annuity did not become m an-oar till after 
estate was not thereby released. Ih. . the testarnrs deatK 

{iiihil'vnco as to time of iiaviiieiit eranted b}' odo ; 6 b. J., bn. iOJ. ^ 
the obHae-c'.ff a bond to the surviving obligor When an annuity is secured by a covenant 
without" liie eoii'-ent or enneurrenee of the and lyarmnt of attorney, and all the arrears 
executors of tlie deceased obliuor, was liohl to have been paid, the court will not restrain the 
li'avc discharucl then. Oah'h'H v. Pa.heVcr, executors ot tlie grantor from paying his simple 
4- Cl k F 9u7* Id iUi (NS) 548 But nee contract debts until they have set apart a tund 
i?„«.;/v. Arod/iov? BaAAnC'Co.. I’.B L. J.. Ch. to answer the future payments, unless a case of 
W<)0 ■ 'IS'itl \ C r>ht; ■ C ll 34'J ; 71 L. T. 522 ; past or probable misapplication of assets is made 
43W."H,'7sbH. L. (E.) AWf v. .5 Sim. .507. 

Where Account continued by Survivors ! Annuity, Liability for — Tenant for Life — 

of Joint Debtors — Further Debts — Liability of | Remainderman.] — A testator piirchawed he rcdlta- 
Estate of Deceased Debtors.]— A., B. and C. meiits in consideration of the payment by him 
joiiitlr iiiciirred a debt. After the death of A. of an annuity secured by his covenant, and a 
the account was continued by B. and C., and charge upon the hereditaments purchased. Upon 
f artlier debts incurred. Leav*e liad been given the death of the testator certain persons became 
to prove tlie whole debt against the estate of A., under his will entitled to his real and personal 
anil divhlends were receivetl from ail three estate for life, with remainders over to other 
estates ro an amount exceeding in the aggregate persons : — Held, that the annuity ought to be 
the debt proved against A.’s estate. No special capitalised and paid out of the corpus of the 
a])propriation was made on the receipt of these testator’s estate, and that past and future 

fUvidends: — Held, that A.’s estate had no right payments of the annuity ought to be adjusted 

VO have the dividends from the estates of B. and on" that footing as between the tenants for life 
C. vdiolly or ratably ap})ropriated to the earlier and the remaindermen. In ri\ v. 

debt, and that the creditors were at liberty to Mn.wn., 57 L. J., Ch. 1017 ; 30 Ch. D. 534:; 50 

avail themselves of the proof against A.’s estate l. x. 409 ; 37 W. K. 9. And see Ila rnaon. In r(\ 

until either the whole debt was paid, or A.’s Tm'imui v. Ilavrtwn^ 59 L. J., Cli. 160 ; 43 
estate had contributed the full amount of the Qh. I). 55. 

]iroof against it. Irnidon v. Avimn, 2 Hein. & M. 

647 ; 12 L. T. 340. ’yoiuntary Settlement.] — Creditors by 

^ ^ -n 1 , 4 . -I i^^pecialty, who are mere volunteers, are not 

Creditor against two Estates for same Debt, j Q^titled to compete with creditors on simple 
— A creditor against two estatev, tor the same g^^j^tract for valuable consideration, but as 
is entitle<i to receive dividends on the tuii tPe devisees of the debtor have a right 

amount froin both estates, until he has bj^^^ to stand in the place of mortgagees who have 
satisfied of his debt. Jhniscrw f. a.r, t> Beav. c4. exhausted the fund provided by the testator for 

the payment of debts. Limiiu y. JVriglit, 
4, Specialty Debts. 2 Myl. & Iv. 769 ; 3 L. J., Ch. 68. 

,,,, . « ^ X* J -1 ixn Where, upon agreement for separation, the 

What are — Administration Bond.] ^\ heie covenanted to pay the Avife an annuity, 

no proceedings have lieeii taken to pu an thei'e were no trustees to indemnify him 
admnnstratiou x^^ against her debts, and the annuity becoming in 

iulministrator at his death to the e^tiite o e lifter his death: — Held, that there being 

intestate is obligation on the face of the deed, the 

loung. h beav. .-bi : j.- D. a., bii. . . covenant might be enforced against his executors, 

Covenant of Indemnity.] -Under cove- but, as a voluntary one, not 

■nant to retirimi' partner to pay debts, and CUmjk y, lAimJm% l0 

indemnify a-ainst them, broken bv death, Jhc court, ^ in the administration ot assets, 
leaving (Iclits unpaid : they, being paid by enforced against the estate voluntary assign- 

covenimtee. become a specialtV debt against the nieiUs made by the testator of annuities, 

administrator. Mumin v. May, 3 Ves. & B. mortpge debts, and policies ot assurance, of 

‘ winch assignments no notice had been given 


administrator. Mumm. v. May. 3 Yes. & B. mortgage debts, and policies of a^urance, of 

‘ winch assignments no notice had been given 

in his lifetime to the mortgagors or grantors, 

Covenant to pay Bent.] — Where a lease such assignments containing covenants for 

containing a personal covenant for the payment further assurance by the testator, his executors, 
of rent is' siiiTemlered, the personal covenant is and administrators. Oax v. Barmrd^ 8 Hare, 
independent of the estate in. the property, and, 310. 
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Wliere the covenantee in a voluntar}^ settle- 
ment f<’>r further assurance, which the executor 
of the covenantor refused to perform, sought to 
prove under a decree in a creditor’s suit for 
administration, the petition refused, with leave 
to biing such action as the petitioner might be 
advised. Her my v. Audland^ 14 Sim. 5H1 ; 
9 Jut. 419. 

In 1<SB2 Sir It, K. transferred 2,197Z, stock into 
the names of trustees, and executed a voluntary 
deed, declaring the trusts in favour of his 
daughter and her children. In 1840 he executed 
a second deed, which, without noticing the tirst 
deed, recited that he had transferred a sum of 
2,107?, stock into the names of these trustees, 
anti proceeded to declare trusts somewhat 
different, and gave a life interest to his wife ; — 
Held, first, tliat the stock intended to be settled 
hy the tw'O <Ieeds was the same : secondly, that 
the trusts of the first deed could not be altered 
by the second ; and, thirdly, that the second ^ 
deed, failing to operate, gave no right against 
the assets of the settlor. JS'fiicfini v. A,dieiL\ 
11 Beav. 145. 

Voluntary Bond. ] — Voluntary bond gi vei i 

by a person to a. common wmmaii, after he had 
kept hei' two years, not relieved against upon a 
bill by the executor of the obligor. IliU v. 
Spencer. Ambl. 041. 

In the, administration of assets a voliintaiy 
bond is to be ])refer]*ed to interest upon debts 
not by law carrying interest, payable under the 
40th order of August, 1841. (rn rrn rd v. Miiorlm 
(Lord\ r> Haro, 213 ; 15 L. J., Ch: 439 ; 10 
Jur. 772. 

Assignee for Value.] — An assignee for 

value of an equitable interest in money payable 
under a vtjlimtary bond, is entitled to rank as a 
H}>ecialty creditor for value against the assets of 
the obliLmr. Payne v. 2Iorfhner., 4 De Cl. & J. 
447: 28' L, I., Cli. 716; 5 Jur. (N.S.) 749; 7 
■VV. R. 046. 

Bond to Wife before Marriage,] — Bond 

given to wdfe before marriage to leave her son 
100?., though extinguished in lawq yet good in 
equity, and shall bind the real assets : and 
decreed, the wife after the hushand’s death to 
re<'leem a mortgage, and to hold over, though 
copyhold as well as freehold included in the 
security. Acton v. Pearce, 2 Vern. 480. 

Bond by Married Woman.] — In the 

distribution of separate property of a married 
■woman as assets after her death, a bond not 
entitled to priority. Amni., 18 Yes. 258; 11 
E. E. 194. 

Marriage Settlements,] — Covenant by a 

father in his son's marriage settlement, by will 
or otherwise, in his lifetime to settle 3,000?. to be 
charged upon all I'cal and personal projmrty of 
which he should at or immediately before his 
death be seised or possessed, so as immediately 
after the decease of the survivor of himself and 
wife, to become w^ell and effectually vested in 
the trustees of the settlement, upon tinst for the 
son’s widow and the issue of the marriage : — 
Held, to create a specialty debt, to be proved 
accordingly in the administration of his father’s 
estate, byre v. JAmw, 3 Kay & J. 305 ; 26 
L. J., Ch. 757 ; 3 Jur. (K.S.) 584 ; 5 W. E. 870, 

A. assigned to the trustees of his marriage 
settlement an equitable interest in copyholds, 
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and covenanted for further assurance. A. after- 
wards got himstdf admitted, and sold the copy- 
holds, and received the ])urc]iase moneys, and 
applied the same to his own use : — Held, that the 
trustees w-ere entitled under tlie covenant to })rove 
against A.'s estate as for a speciait}^ hdjt. Bhb- 
non. In re, Blaclihnrn v. JJirliron. 40 L. J , Ch 
707 ; L. E. 12 Efp 154 ; 25 L. T. 118. 

By a settlement made on his marriage, the 
settlor covenante<'l with tlie trustees to settle 
estate A. upon his wn'fe, ])ut did not. He su})se- 
quentty exchanged estate A. for estate B. and 
1,050?. and died insolvent. In a. suit by a 
creditor to administer bis estate, tlie cnmrt 
declared that estate B. and the 1,050?. oughr 
to be taken iii substitution for estate A. : — Held, 
that the 1,050/. was a debt by specialty under 
the covenant. PonvJroU v. Jonen. 2 Sin. cV: {>. 
335 ; 23 L. J., Ch. 606 ; IS Jur. 1048 : 2 W. E 
361 ; 2 Eq. E. 624. 

J. A. and E, A. being joint tenants of a free- 
hol<L estate, subject to a mortgage to T. L. for 

I, 200?., E. A., by articles made on Ins marriage, 
covenanted to settle bis moiety of the estate on 
himself for life, remainder to his Intended wife 
for life, remniiidcr to tlie children of the 
marriage ; and, afterwards, he bouglit J. A.’s 
moiety of the estate, and then mortgaged the 
entirety to J. A., without notice of the articles, 
for 1,000?. J. A. died, having by will given his 
residuary, real, and personal estate to E. A. 
absolutely, subject to a life interest therein to 
bis wife. The executors of J. A,, without notice 
of the articles, lent E. A. 3,200/., lieing the residue 
of J . A.’s personal estate, to pay off' the mortgage 
of T. L., and also for his other occasions, on 
mortgage of the entirety of the estate ; and 
afterwmrds E. A. <lied, leaving his wn’fe and 
children surviving, and the executors of J. A. 
took possession of the estate, and ap-jjlied the I’cnts 
in payment of the interest of tlie mortgages : 
and some 3 'ears afterwards the widow of J, a! 
died : — Held, that the widow' of E. A. had no 
right to be paid out of the assets of E. A., in 
priority to his other creditors, the amount of the 
rents of the settled moiety of the estate, received 
by the executors of J. A., and by them applied, 
after they bad entered into possession, in paying 
the interest of the mortgages during the life of 

J. A.’s widow' ; and that she had no lien against 
any portion of J. A.’s assets coming to the estate 
of 11. A. for the discharge of such arrears, but 
that she could only claim as a specialty creditm' 
against E. A.’s estate. Allen v. Aldrldrie, 6 Jur. 

Bebitum in praesenti solvendmn in 

future.] — E. covenanted that he in his lifetime 
or his heirs, executors, or administrators, w'ithin 
three months after his death, w'oiild pay 8,00i)/., 
and died without having paid in 1 823 : — Held, that 
the money was a debt within the meaning of the 
Statute against Eraudulont Devises (3 & 4 \V. H. 
c. 14). Coope V. Cremcdl, 36 L. J., Ch. 114 : 
L. E. 2 Ch. 112 ; 15 L. T. 427 ; 15 W. E. 242. 

Principal and Surety.] — A. and B. 

executed a joint ami several bond to secure a 
sum of money w'ith interest h > W. Subsequently 
to the deaths of xV. and W., the executors of W. 
obtained from B., as principal, and C. as surety, 
another bond to seem-e a part of tiie money then 
due on the original bond w'itli interest. No pay- 
ments were ever made in respect of the lirst bond, 
but after C.’s death, the second bond wais paid 
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off out of OAs estate, and liis rcpre-sentatiTCs ] testator “ to pay by bills of eschaiige,” a debt 

thereupon procurcl tlie original bond to j created by the instrument m which 

assigneil to tliein : — Held, on a suit to administer | was, and the biHs accepted by tesUtor in pu 


asriitrnecl to them : — HekL on a tt> athniiiister , — , - - ^ " v -u i if 

the-estato of A., th.at C.’s renresentatives werelsuanee of such covenant were dishoiiomed, it 
entitled liv virtue of the iis.siemniont. to rank as was held, tn an administration smt, to be a 
specialty w-cdir..rs of A.’s estate in re.spcet of the specialty debt. Copland v. MiCvi, y bun. i.-i.t. 

p.ajTnenTs made by 0.. or his estate on the Contract Debt— Creditors’ Deed,] 

•seCMiul bond to tue extent of the penalty ® being indebted to B., made and oxeoiitod an 


assigne,! bond v. Shar. 3 Jlyl. & K. : and ’ (5;' to which’ '5: 

V'/ V . , • ^ i was no party : and thereby, after reciting that A. 

1 ne lilaninit jonied the ^ f 1 stated that^he was indebted to B. in a certain 

bond, wiiu’ii he paui. afiei ihylea.li of j gpecificd sum. A. conveyed and assigned all his 

tiuor. taknig an alignment ot the ymd . he i. | personal property to G., upon trust to 

nruy a^snuplti ointra of die tci^tatoid^ proceeds to pay the debt, 

Ja/yv 1 . Ih/ridM. 4 bus.'.. ..i i surplus to A. And the deed con- 
liero r WM peryis execute a bo 1 t e om is ; t assurance :-HeId, 

pmuaiial. tue otlier h f . fv ^ the debt to B. was not converted into a 

nssuranee !s eeyciited a. _ die tin e, t e ^ ^ 1 Kay, 72L 

priyngihebonddebrisasiiHp1y.m 1 

s: AMdo bTc’.:^-.) c^:'^2.- fr “ 

PfU/bA 2 K J (oy) Gh. .SL But see -^^flentm^^ execSted'by a debtor of the 

Y. n H.S 0 M, ^ ALnlcl. 4.d. certain scheduled creditors of the 

« , . 1 \ E.-cinn other i»art, the debtor covenanted that he would 

Covenant m Mortgage Deeds. j-A lestoe , 1 ; ^ 

mor Lmge, the .k-misejl,. remises, a . g' | . ,,^,1. n the event of non-payment b/ tliat 

for himself an<l ns heirs with the tS’^geo J ^ ^ Ij 

be fomul necessary for that purpose :- 
Ttp..r the _ mm -,. ^e i .,,, J,, o,‘„,,.A,,ip,. ! Hold, that this was a mere pemonal undertaking, 

even if it were i4t, it would give the 


indenture between himself and C,, to which B. 


Mi(hlh4on. Turn. ^ | 
S, lb, Sintpl'fH^s V. I 
Bnt see Iinhi/ifioul 


sev^ui, XtoJt Hi.-? pj. X4.1.1 V-OC, ClAiVt. I'll, CO op ‘-i'l.il 

that arrangement should not jirejudice any other •'5'- • 

security that the mortgagee might have for his Partnership Articles.] — Articles of 

debt. A new lease was ^granted to the mortgagor, partnership under seal contained the usual 
but he did nor make any assignment oi it m <;.QyQijant by the partners to be true and just to 
pursuance of the agreemenr. After his death each other in all their dealings ; and each bound 
the moi4;o’agec aligned to A. the principal a^^^ himself his executors, &c. unto the other his 


was not extinguisnea by tne surrenuer. ana tnat to the partnership in 11, 0647. :----Heia. that thedebt 
the assignee was a specialty cre<litor ot the mort- specialty for 5.000/. only, there being no 

gagor in respy t ofjt. Greenwood v. laylor, 14 eovenant or obligation in the deed for payment 
bim. .lOo ; 0 Jur. 4yto y . i , of the general balance on the settlement of the 

gthmigh a debt is .ackiiowloaged under seal partnership accounts, but oiilv for 5,00yk the 
and a security given, yet, it there is no covenant |™.ess contract for a deffnite sum oxoluding 


for repayment, the acknowledgment does not 
necessarily create a general siiecialty debt. 


L. J-, Ch. 606; 18 Jur, 

7 Oil. !>.. 573 : 3i L. T. <;«)4 : 20 W. E. 513. ^ j, ^^^4 

A. bt'jrrowcd rnonev on moi'teaee of a ship, and 


any implication for a larger sum as a specialty 
debt. Powdrell v. Jone,s\ 2 Sin. & G. 305 ; 23 
L. J., Ch. 000 ; 18 Jur. 1048: 2 W. K. 513 : 2 


covenanted to pay the insurance, but not the 


Award under Seal.] — A lessor agreed in 


pmicipal money. ^ A. paid the insurance, aud Uvritiiig to demise minerals to a lessee at a cer- 
afterwards the shi|.> was lost on a subsequent | tain rent. Disputes having arisen, and no rent 
voyane :—'rhe mortgagee^ shall eornc in on the having been paid, an action was brought for the 
estate of A. for the i.nineipal money as a simple vent, and a bill was filed to cancel the auTeement. 
er>ntract creditor. T/fonnw v. 7b/v'//, Gilb. Eq. The matter was then referred to arbitration by 
Bep. llu. submission under seal, and by an award under 

A husbaiifl made a post-nuptial settlement of seal the arbitrator decided that the lease shouhl 
4,UUi.t/, in favour of his^ wife aiul children, and he cancelled, and awarded a lump sum to the 
then, in consideration of the 4. OCH)/. expressed to lessor as damages. The lessee then died, and a 
have hetai lent to him liy the trustees of the hill having been filed to administer his estate, 
settlement, made a mortgage to tliern of a real the lessor claimed to rank as a specialty creilitor 
estate to ^eenre that sum, and covenanted to in respect of the sum awarded Held, that the 
repay it. The husband never, in fact, ].iaid the sum awarded was not a specialty debt. Tnlhot 
4.000/. to the trustees Held, nevertheless, y. iS'//mr.vZ^?^ry (iAVr/). 42 L. J., CTi. 877 ; L. II. 
that they were specialty c’-editors of the deceased in En 20 • 21 W R 473 
hiisband. 8im. TOO ; L. J. ’ * ‘ ’ 

(o.s.) Gh. 125. ‘ Beclaratiou of Trust.] — The words “ cove- 

nant or agree” are not necessary in a trust deed 
— — Covenant to pay Bills.] — ■\There in an to constitute a specialty contract. A doclara- 
agreement under seal there was a covenant by tion by the trustee that he will stand possessctl 
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on certain trusts, kc, is sufficient. JHehard-^OH v, 
Jenl'iuy, [ Drew, 477 ; 22 L. J., Ch. 874: : 17 Jiir. 
440. 

Testator bequeathed his personal estate to A., 
B. and C., his executors, in trust to invest two 
sums of OOO/. in their names for his daughters 
for life, and after their deaths for their children. 
A, and B. alone acted : A. paid the interest of 
The tw<» sums to his daughter, but did not invest 
the principal. B. executed a mortgage to A. and 
'0. for H(‘Giu‘ing 1,800^,, part of the testator’s 
■estate ])Ossessed by him, and died ; his executors 
pai(l off the 1.800Z., and A. and C. joined in 
assigning the mortgage to them, and in signing 
■a receipt for the money. A. died, having exe- ■ 
cured a deed poll reciting that the testator gave 
all his personal estate to A., B. and C., upon 
certain trusts mentioned in his will, and acknow- 
ledging that A. had received the whole 1,800/'^., 
and that C. joinc<I in the assignment and receipt 
for conformity only : — Held, that, under the deed 
poll, the ccstuis que tnistent for the two sums of 
t>00/. were specialty creditors of A. Tunia^ v. 
War(Ut\ 7 Sim. 80. 

A deed of release is executed to the executors | 
•of a will, reciting that a certain sum has been 
]>aid to S. P. for the juirposes and upon the trusts 
•declared in. tlie will, and witnessing that in con- : 
sideration of this payment, which is thereby 
acknowledged by S. P., he S. P. holds this sura 
upon the trusts of the will : — Held, that this 
acknowledgment by S. P. under seal did n<')t 
•constitute a debt by specialty against bis assets 
in favour of the cestui que trust under the will, 
lire we v, 8 TV. B. 270. 

A mortgagor, by his will, created a trust for 
the 1, payment of, amongst others, the mortgage 
■debt. In a suit to foreclose : — Held, that tlie 
mortgagee was entitled to have his mortgage 
paid, in tlie first instance, out of the general 
personal estate of the mortgagor, and, in default 
of })ayniGnt thereout, to have the mortgaged 
lands sold, and in case the fund so produced 
should prove deheient, that then the mortgagee 
was entitled to come in as a specialty creditor, 
and avail himself of the trust in the will of the 
mortgagor, and thedecreewasso made. Marshall 
V. &War. 282. 

A creditor coming in under a decree cannot 
rely upon a will as creating a trust in his favour, 
unless it has been ]>iit sufficiently in issue for 
that purpose, either by the pleadings in the 
•cause, or bv the charge or discharge in the office. 
a Kelly V. Bodkbi, 2 Ir, Eq. II. 361. 

Under Beed not Executed hy Trustee,] — 

A trustee under a deed, the terms of whicli w^ould 
amount to the creation of a contract, is not a 
specialty debtor if he has not executed the deed, 
although he has acted under it. Eiehardson. v. 
Jenhhis,! Drew. 477 ; 22 L. J., Ch. 874 ; 17 Jur. 
446. 

Eoreign Specialty—- Equitable Assets in 

England.] — ^TVhen a debt is contracted by an 
Englishman in a foreign country the provisions of 
the lex loci contractus do not avail to entitle the 
■c.reditor to payment of his debt out of equitable 
assets administered in this country in priority to 
•other creditors. Pardo v. Bbiqha^n, L. R. 6 Eq. 
485 .^ 

When, therefore, an Englishman residing in 
Y enezuela executed an instrument to secure repay- 
ment to G. of 1,6002., and G. afterwards regis- 
tered the instrument in the form prescribed by 


the law of ^’onezucla, ami by virtue of such 
registration became cutillcd, according to that 
law, to be paid his debt out of the general assets 
of the debtor in priority to other creditors 
Hehl. nevertheless, tliat a fund in this country 
constituting e( [Hit able assets of the deljtor must 
be divided ammig tlie e,re<litors wdthout regard 
to any sucli. primaty. Ih. 

Adoption of Debt — Heir,] — T., the heir- 

at-law ami executor of a, bond debtor, entered 
into possession of his real estates and admitted 
assets, and died before 1888. having devised 
his real estates to A., witora he apjjoiuted execu- 
trix. xV. paid interest on the bond up to lier 
death in 1834, and interest wtas afterwards 
}>aid by .her executors. Upon a bill Hied tweiitv 
jGiii's after the death of xi., seeking payment of 

the bond out of the real estates of T.^ and A. ; 

Held, first, that tlic dekt Avas the jKU’sonal debt, 
but not the specialty debt of T., and the <ircditors 
Avere not entitled to have it ])aiil ont his real 
estates. Thorne v. Kerr, 2 Knv k J. 54 : 25 L. J 
Oh. 57 : 2 Jur. (x.s.) 322 ; 4 W. B. 1,31. 

Held, sc(.*.ondly, that the debt Avas not the debt 
of A., unless Ijv reason of her devastavit, the 
rcracciy for Avhich Avas ))a,rrcd by the Statute of 
Limitations. Jh. 

Priorities of.] — ^TVliere in a suit by an equit- 
able mortgagee against the executor and devisee, 
the gcnci'al assets prOAmd insutHcieut to pay the 
debts and costs, and tlie parties beneficially 
interested under tJio Avili disclaimed : — Held, 
that the plnintitf aauis etttiticil to the proceeds of 
the sale of the mortgaged premises, and the 
executors to retain their own debts in full out of 
the general assets, and the residue to ])e applied, 
first, in satisfaction of the costs of the executor ; 
secondly, of the plaintifi; and tlu^ purchaser ; 
j thirdly, of the devisee, the defendant beneficially 
' entitled umler the devise ; and lastly, of the 
debts remaining <lue of theplaintifi: and the other 
cretlitors. Tipphuj v. Poiuer, 1 Hai'e, 405 ; 11 
L. J., Ch. 257 ; 6 Jur. 434. 

TViicre xi. Avith others, committee of a joint 
stock company, mortgaged ])remises of the com- 
pany, and covenanted })ersonally for payment of 
the money, and afterwards executed a bond for 
another debt ; on the death of A., Avho held 
shares in trust for the company, Avhicli AA^ere 
decreed to be sold and applied in ])aymentof the 
debts for which A. AAuas liable; — Held, that his 
representatives Avere entitled to have the pro- 
ceeds apjdicd in payment of the bond debt in 
priority of the mortgage. Lawrence Kenijjson, 
7 Beav. 574. 

A. oAves money by real judgments and bonds, 
and dies intestate ; his administrator pays the 
judgments and .some of the bonds, and pays more 
than the personal estate amounts to. What the 
administrator paid on the judgments must be 
alloAA'ed him, but astoAvhat ho paid on the bonds 
he must come in pro rata with the otlicr bond 
creditors. Polnmon v. Tonye^ 3 P. W. 400. 

Where a bill prays for the payment of <iebts 
in a due course of administration, a bond creditor 
cannot claim payment pari passu with a judg- 
ment creditor on the ground that the bill is filed 
on behalf of all the specialty creditors, even 
though the assets may have been partially dis- 
tributed pari passu in the belief that there would 
be no deficiencA^ Berrinqfon v. Keans. ,3 
y. & C. 384. 

A creditor by bond, in which, the heirs are 
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named, takes |niority over a specialty creditor 1 demise to their testator, but not alleging any 
under a security in which the licirs are not i occupation by them, is good, under 11 U-eo. 
expressly nanie(.l' v. Buhrrtsofu 1 Dre^y, J c. 10, as sufficiently charging them de boms testa- 

477: n L. J., Oil. 874; 17 Jur. 44h : 1 Efi- [ toris. Athhi^\. Humphrey, 6 D.ix, U 
Itep. 128 ; 1 W. IL 208. 1 632 ; 15 L. J., 0,l\ 120. . , t . 

An agrr.emenn not under seal, was entered i An executor, in whom a term ot jeais nas 
into to refer a dis[)Lite as to an agreement for a vested, the yalue of which is less than me rent 
lease to arV/it jurlim. and the submission to arbi- reserved by the lease, is liable, not'Vvith^taIlcllng, 
was nuule a rule of court: the award, as assignee, for rent to the extent fe^' whudi he 
whi.dn was under s(?al declared the agreement ^ might have let the premises. fuihj 

for ji leasts to be valid, l.au ordca'cd it to lie can- G 0. B, 74.4 ; 6 D. & L. 842 ; 18 L. J., 0. i . 4o , 
celled, and awarded a sum of money: — Held, 12 Jur. 10S8. 

that sia.di sum of money was in tlie nature of Where tlie residue of a teim. of years becomes 
damages, ami unt of arrears of rent, and had no vested in executors, ami the yearly value is less 
priority (tviat* i>imide t*onti'ncr debts. Talhot v. than the reserved rent, the executors are still 
,s7ovor.v7,^/,o/r./A/-/). 42 L. d,, Ch. 877; L. 11. IG liable, as assignees, for so much of the rent as the 
Ihu 2G : 2 1 \\\ Jh 4 7:5. premises arc worth, Bf/hcri/y. St(>ren.s‘, 4 B. & Ad. 

241 ; 1 >7. .k M. 186 ; 2 L. J., K B. 4fb 

Boweress. Claims hyh—Bv the B & 4 Whdl. Tlie iilaintiff havingtleclared in an action on a 

4. o. 104. freeiiold^ and cnpfnol.K of a ilcceased covenant for rent at 2bh a year, the defendant 
are assets for the payment of his <lebts ; and by pleaded tlnit they were only chargeable as execu- 
tlm B .k 4 Wh’ll. 4, c.‘'lor>. s. 5, all debts to which tors ; that the term came to them as such ; that 
tiie land rj a deceased are sul^ject, are “valid the premises were of less yearly value than 1 he 
and eifect uni a< against the right-’ of his widow to rent of 26/., viz., of no value, and that they 
dower”: — Hehi, nevertheless,” that the widow's had fully administered. Replication, that the 
right to dower oi* freebencli has still priority premises were of the yearly value ot 2b/. _ At 
over mere cixslitru's of a deceased. Sptjer v. the trial, the yearly value was tound bt the juiy 
Huaft. 20 Beav. G21 : 1 Jur. Cx.s.) B15 ; b'W. R. to be 20/. Held, that the replication was, in 
294 ^ ^ substance, that the premises were of some value *, 

A widow, dowable out of her husband's lands, that the issue was merely informal, and cuied 
having elected t(.) take an annuity given by tlie by verdict, and that the plaintift might lecovei 
will in lieu of her dowei’. the testator’s estate the arrears of rent at the rate fixed In the jury. 


being iiisnffieieiit to ]..»ay the legacies in full : — , ^ i e « i c 

HehL entitled to prioritvover the other legatees. I A party having died possessed of a residue or 
Stahi^rhmUU ja term of eight years, her executors let the 

1 premises to an under-tenant, to hold trom year 
I.ien.l-A. borro«-u.i 3W7.. and by his note oE year subject to the determinap.n oE their 
liniid promised to i)av the same on demand, and inteio.to "I'o. at the expiiatun it 

to Rive a security bt mortgage of lauds for the ’g t' ?• '1® ^ -AT™, 

same tvhen required. A. died in the mouth fol- "’ere uhtenvards .hstrameil ou by the executors, 
lowing. xU the time of giving this note, and at ’'"-J"” ™‘Jetpcnant out ot posses- 

the time of his death, he had a small real estate ; tendered the same to the lessor, who reiused 

the debt is not a charge on the land. WllUamx 't- olaimmg one quarter s rent Held, that the 
V Luea'i Cox 160 lessor was entitled to recover against the execu- 

■ What drciunstanJes will give tlie creditor of a tors for the use and occupation of the promises 
testator a specific lien on as'sets, standing as part t'-fm *1^0 expiration of pe term until the day 
of the testator's estate at his death. Tii!e,' v. «;hen possession vras oftei-p to him. IhU v 

3Ta>mm, L. J. Co.S.) Ch. 3i. I ^ ‘.Ar f I ’ ^ ^ 


What circumstances will give tlie creditor of a occupm.ou or tne jncmiscs 

testator a specific lien on as'sets, standing as part f'-fm expiration ot pe term until the day 
It the testator's estate at his death. Tif!er v. «;hen possession vras oftei-p to him. im v 
r, T, .T ro.s-i fh 34. Ihckard.'xm, 1 P. A: D. CIS ; i» xV. i: 15. 819 ; 8 


'Waiver.] — A., and B. a !?olicitor, were exe- 
cutors. B. deposited some of his deeds in the trust 
box. to secure some money flue to the testator’s 
estate. The ])ox remained in B.’s possession, and 
on his dojith the deeds were foiiiid to have been 
abstracted from it. and they could not be identi- 
fied- The legal personal representative of B. 
then depo.^itcil certain specilic deeds, selected by 


I.. J., Q, B. 12G ; 3 Jur. 102. 

An executor who takes possession of a lease- 
hold of his testator is liable personally as assign 
of the lease for subsequent rent, u[) to the letting 
value of the holding. Bowen, In /v, Strathmore 
(^Earl) V. Vane, 57 L. J., Ch. 45.7 ; B7 Ch. D. 
128 : '58 L- T. BOD ; BG W. K. BOB. 

When executors receivetl a premium upon the 
assignment of. a lease, and paid the amount into 
their testator’s estate: — Held, that they w^ere 


A., a.s a semirity for the debt : bleld, assuming personally liable for rent accrued due after 
that A., had, in eon.se |UeriCC ot B. S \^I01igtul ••I«s:uvr>nnrmt. in Tf‘<inrv‘t nf tiifi ni'f^T-ni'nm 


the money, still that he had waived it by taking 
the particular security from the legal personal 
representative. Manon v. Morley^ B4 Beav. 
471. 

Held, also, that the creditors of B. were bound 
by the arrangement between his legal personal 
representative and A. i"5. 


\ the assignment, in respect of the premium so 
paid in. Goodland v. Ewing. 1 Cab. tk E. 4B. 


Executor de sou tort.] — An executor de 

son tort in possession of lands, held by the 
deceased owner' for an unexpired term of years, 
is suable by the landlord for rent. Fielding v* 
Cronin, 1C L. E., Ir. 379— -C. A. 


No Entry into Possession by Executors.] 

5. Debts and Liabilities in respect of 1 “ lessee caimot bo made liable 

leaseholds assignee of a term without an entry and an 

actual taking possession by him of the demised 
Bent.] — A declaration for use and occupation premise.s : but if he enter and talce possession 
against executors, cliarging them in respect of he may he made liable as assigi.iee, though, by 
piemi.ses hehl by them as executors under a proper pleading, he may limit such liability for 
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rent to the yearly value which the premises 
might have yieliled. Btit, semhle, he cannot, 
after ciiteriug, limit his liability under the testa- 
tor’s covenant to repair, llcndall v. An (I me, 
hi L. J., Q. B. (i30. 

Befence—That Premises produced ‘*uo 

Prodts.’n — To an action for rent against an 
assignee 'of a term, he pleaded tha,t ho^ was 
administrator; that the premises were of less 
value, and had yielded less profit than the arrea.]'s 
of rent : that lie had paid over to the plaintiff 
all the pro tils received from them, and had 
offered to surremler before any rent became due, 
and had fully administered : — Held, that the 
averment in the plea, as to the value of the 
premises, was not supported by showing that 
the intestate had underlet them, and that tlie 
<lefeiidant liad been unable to get the rent from 
the under-tenant, 0]‘ bj'' proof that they were 
out of repair, as the lease to the intestate con- 
tained a covenant, to repair, and it was therefore 
the <lefendant’s duty to repair them. Jlnnuthjp. 
V. Wilmu, 3 P. B. (>41 ; 11 A. k E, (Ma ; 9 
L. J., Q. B. 72. 

* Although, ill respect of rent, the personal , 
liability of an executor of a lessee for years does | 
not exceed the value of the demised premises, 
this (pialitication docs not extend to a covenant 
for repairs, blenj)^, A’emman^ 12 0, B. (N.H.) 
116 ; 6 L. T. 386. 

A plea by an executor, that the premises yielded 
no profit beyond what he hcA-i'>ai(l over to the 
lessor; that" the premises came to him only as 
executor ; and that ho offered to surrender them 
before the breacbes occurred, is a bad iilea. Ih. 

When an executor is sued for use ami occupa- 
tion in his own right, he must show that Ids 
occupation is as executoi*, and that he entered 
in that diameter : that he has no assets ; and 
that the value of the land is not ct{iia,l to the 
rent. Where the land yields some profit, but 
les.s than the rent, he may tender the amount of 
profit, and plead a tender, or he may pay it into 
court. Patten v. PM, 6 L. T. 281. 

Other Pleas.] — To a declaration against 

the defendant, as assignee of a lease of premises, 
alleging the nonjiayment of rent, he pleaded : 
first, that administration tie bonis non of the 
lessee of the premises was granted to A., whom 
be afterwards married, and that neither he nor 
his wife ever entered into or took })Ossession of 
the premises, nor did they vest in flic defendant 
otherwise tluui as in, and by, the plea appears. 
BecoTidly (after repeating the grant of adminis- 
tration, and that the defendant niarricd the 
administratrix), that the plaintiff sued the defen- 
dant and his wife as administratrix for the 
recovery of the same rent, and they ])loaded 
pleno atlministravit prmter; that the plaintiff 
recovered judgment against them fur the amount 
claimetl, part to be levied dc bonis testatoris, 
and the residue to be levied of assets qiiando 
aceiderint. Thirdly (after repeating the mattei’s 
alleged in -the preceding plea), plene adminis- 
traverunt pjiieter goods not sufficient to satisfy 
the judgment debt ] — Held, that the plea afforded 
a good answer as an argumentative traverse that 
the defendant was assignee. Keanley v. 0<vleiL 
2 H. & C. 896. 

The second plea was also good as a plea in 
the nature of a Judgment recovered — Per Pollock, 
C.B., Ohaniiell, B., and Pigott, B, Martin, B;, 
dubitante. 


■ Thetliird plea would have been bad if it had 
not amounted to a,n arguuienial ive traverse that 
the defendant was assignee — her Martin, B., and 
Cffianmdl, B. Ih. 

An aceouiii of rent de<a‘eed, nuder tlie (;ircinn- 
stances, againsi the pe.rs(iiial I'epreseiitatives of 
a Usssee who had assigmvl liis interest. Tratw 
Jiurn. LI. iS; (L 1. Sngd. 78. 

Phputy will oblige an exeeador lo pn,y aiTears 
of rent, Ihougli the pe.rson of the testa.tar ’\vas 
not liable. Pton ('nil aye v. Jl( anahamj). 1 Gli 
Cla. 121. 

A testator to whom the iidau’est in a lease 
was a.ssigned entered into an express covenant 
with his assignors, the commissioners of })ublic 
works, to pay the rent resm-ved by the lease to 
the commissioners, and further to indemnify 
them from the })ayincnt thereof -Held, that 
the commissioners had a right, under the cove- 
nant, to require the lesuitor's executor to pay 
the rent, altliough they might mjver be sukT; 
and tliat the commissioners were not bound, if 
sued, to set up te(;hnieal objeetions, wliich might 
or might not be sustainal)le, to defeat a fair 
(thiim, in oi'der to exomnute the tt‘sta,tor’s execu- 
tors from the taivenant. Trarnrx. Thonm,s‘, 13 
Ir, E<p IL 222. 

Breaches of Covenant. ] — Held, tliat under a 
devise for payment, of <lebts, la mis were lialile, 
in default of the personal estate, to make goocl 
damages recovered againsi, the executor for 
brt'aclies of covenants in a, lease, committed 
both before and after the death of the testator; 
but that, not luiving been a party to tlie action, 
the devisee was en tit let! to an imjniry as to the 
atuount. of costs, da, mages a,iul expenses incurred 
by the executor in the act itin. Wilwn v. Leonard, 
3 Beav. 373. 

Assets of a testator, consisting of personalty 
which could 1 k‘ ident ihetl. were settled bona fide 
U])on the marriage of Iiis daughter and residuary 
legatee; — Held, that they tliereupun ceasetl to 
be liable to sul)sequent accruing claims in respect 
of breaches td covenants whicii had been entered 
inti) by the testaloi', hut of which the parties to 
the settlement ha.d no notice when tlH.iy executed 
it. Jj}l]{(\s v. Broad mead, 2 Be B. F. A J. 066; 
30 J., Oh. 208; 7 Jur. (N.8.) fit; ; 3 L. T. 

605 ; 9 W. IL 238. 

An under-lessee of a dwelling-housebequeathed 
all his 1-esi.dnary personal estate in trust for his 
daughter on her marriage absolutely. By a 
settlement prior to marriage the whole fund 
' was settled, part of it for the husband for life, 
remainder to the wife for life, and the rest 
for the sepaiute use of the wife for life, with 
remainder in ease she should survive her husband 
for herself absolutely. Some years after the 
settlement a lireach of the covenants in the 
lease was committed, and a claim in respect of 
it was made by the re})r(‘sentative of the original 
lessor against the under-lessor. He filed a bill 
for the pur})ose of having the damages in luspect 
of: the breach made good by the husband, or by 
the fund vseltlcd to tiie separate use of the wife : 
— Held, that the consideration of marriage pro- 
tected the whole fund from the claim. Ih. 

Bilapidatioiis.]--A testator directed his execu- 
tors to get in and convert all his real and 
persona] estate, invest the same from time to 
time, and pay and divide the interest and divi- 
dends to two tenants for life, with benefit for 
life, with benefit of survivorship. At the death 
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of survivor to convert the whole, and to i)£iy and ' 
divide the vsaine amongst his ncpiiews and ideceSj J 
naming them. Paid, of his personal estate con- | 
sisretl of leaseholds for lives, I’enewablc on the : 
death of the last nomiiiee, under diiferent terms | 
of renewal, some arbitrary, some iiot. Some <4f i 
the prcmi'^es eontaim-d in the leases had come ■ 
niider tlie contrid of the charity commissioners, | 
and idterations as ro the terms of renewal had ! 
b(‘en naif le hy « )rher lessor^. Vi m^kuirable repairs 
had becmne necessary to certain of the houses, I 
and <hIa.pidations had' taken place in the testa-: 
tcii'-s lifetime: — Ilehh that the executors were I 
hound to repair and makegood the liihipidations, i 
tlie amounts to 'be paid out of general estate. | 
AUIpu- V. I\p utterly, 7 L. T. 812. | 

A iiuslnuid made* his will in iSal, and thereby 
gave renewable leahchohhto his wife fur life and 
theri over, and gave Ins personal estate to trustees 
upon trust to repair and insure and renew h.is 
h-asc'liolds at the accustomed times, and then to 
pay the annual proceeds to bis wife for life, and | 
after her death to ]>ay tlie corpus to charities. I 
The testator dit?d iii 1878. The time for renewing j 
the leaseholds had expired at tlie time of his | 
death, and renewal had become impossible : — j 
Held, that dilapidations on the leaseholds at the 
death of the testator must be proviiled for out of 
the cor[uis of the ]jersonal estate. Ft n fold v. 
Skill} titjforth 46 L. J„ Ch. 491 ; 25 W. E.‘42r). 

Fines and Expenses on Renewal.] — Where 
testator, r.enant for life, ought to have renewed 
lease, and it was renewed after testatoi'^s death, 
by remainderman, reference directed to ascertain 
portion to be paid by executors. Coleyrtire v. 
Manktf, 2 Russ. 288. Atiirminu' S, C., 6 Hadd. 

W2:pmR. R. 245.' 

The lessee for years of tenements, part of a 
manor held under a lease fj'oni tenants of the 
manor, wiio were trustees of a charity, by which 
the lessee had covenanted to })ay the tines and 
expenses which should be incurred from time to 
time during the term, in tilling li[j the number 
of trustees wiion reduced to five, with a piwiso 
for re-entry by the lessors in case tlie tines 
should lu'it be paid by the lessee. The lessee 
devised the leasehold estate and other leasehold 
pro})erty, and shares, stocks, funds and securities, 
and .all other her personal estate, to tru.stees for 
her two nieces, for their lives, with remainder to 
their I’espeetive children, and remainders over. 
T’he number uf trustees became reduced to tive 
shortly before the ileath of the lessee, and became 
again reduced to tive some years afterwards. 
Litigation with the lord of tlie manor comineiiced 
ill the life of the lessee, and was continued after 
her decease as to the amount of the tines : the 
■dis[mte was ultimately com[n’umised by the pay- 
ment of a sum by the devisee of the leasehold 
estate, in respect of each renewal and of certain 
costs : — Held, that the tine I'layable in respect of 
the admission of the trustees, which, became 
necessary in the life of the testatrix to till up 
the number, and the costs of the litigation in 
respect of such tine, Avere payable out of the 
general ]>erHoual estate of the testatrix, exclusive 
of the leaseholds ; tind that the tines which 
became payable for hiling up the number of 
trustees wiieii it became necessary to do so, after 
the death of the testatrix, were pajmble by the 
-devisees of the }jarticular leasehold estate, and 
not by the general personal estate. Flixioilliam^ 
V. Kdlij, 10 Hare, 266 ; 22 L. J., Ch. 1016 ; 17 
Jur, 249. 


When, a testator, possessed of leaseholds which 
he was bound by .a covenant in the lease to 
renew, gave his estate to one for life, and after- 
wards upon trust to sell and pay certain legacies, 
and pay the residue to a charity : — Held, that 
the costs of a renewal obtained during the life 
tenancy were payable out of the testator’s 
geiierai assets, and not out of the impure person- 
altv alone. Trail v. Jaehson, 46 L. J., Cli. 684 : 
25'W. R. 802. 

Tenant for Life and Remainderman.] — A tes- 
tator possessed of several leaseholds sold one, 
taking a bond of indemnity from the purchasers ; 
he then, by his will, gave his residuary estate to 
a tenant for life and remainderman. The pur- 
chasers became bankrupt, and the executors of 
the testator, having become lia])le on the cove- 
nants in the lease, took a reassignment from the 
purchasers : — Held, that tlie rent and liabilities 
under the lease must be paid out of the corinis, 
and not out of the income of the testator’s estate. 
Alien V. Emhletoti, 4 Drew, 226 ; 27 L. J,, Ch. 
297 : 4 Jur. (N.s.) 79 : 6 W. R. 272. 

A. haying a leasehold estate, on which he had 
covenanted to erect buildings within a certain 
time, bequeathed it and also his personal estate, 
subject, as ro the latter, to the pajmient of his 
debts, to trustees, for B. for life, with several 
limitations o\'er. A. died before the time e.xpired, 
leaving the covenant unperformed in part : — 
Held, that his geriei’al personal estate was liable 
to the pei’forrnance of the covenant. TMardudl 
V. Ilolloicety, 5 8im. 196. 

I As between Executors and Legatees.] — There 
j being a gift of leasehold property, with growing 
! cro[)S, tkc., charged with 1,0007. to C. R. J., the 
I executor pays the ajjportioned rent due at the 
testator's death out of the estate, and that sum is 
disal]('>wed by the chief clerk in chambers. Upon 
apjjlication to vary the chief clerk’s certificate : 

I — Held, that the })ayment must be allowed, but 
! the question as between the executor and legatees 
not decided. Toittsoth v. Judye^ 5 W. R. 396. 

By a deed of even date with a lease, tlie lessor 
covenanted that the lessee should retain part of 
each year’s rent until satisfaction of a debt due 
from the lessor to the lessee : — Held, that though 
the covenant might be pleaded at law as a release 
pro taiito of the rent, this was only to avoid 
circuity of action, and the covenant was not for 
all purposes a release. Ledyer v. Stanton^ 2 
John. A H. 687 : 4 L. T. 795 ; 9 W. R. 848. 

Therefore, the lessee liaving specially be- 
queathed the premises subject to the rent ; — 
Hehl, as between the executoi’s and the specific 
legatees, that specific legatees took subject to the 
whole rent, and that the benefit of the covenant 
for reduction of rent went to the executors. Ik. 

A testator specially bequeathed certain per- 
sonal estate upon trusts for H. and her children 
after ])ayment thereout of a legacy and of his 
debts and funeral expenses, and beqiieathetl his 
residuary estate to the plaintiff, whom he 
appointed his executor. Part of the residuary 
estate consisted of a leasehold house, held for a 
term at a rack rent, and consitlcrahly out of 
repair. This leasehold being worthless, the 
plaintiff, five months after the testator’s death, 
surrendered it to the landlord, who would only 
accept a surrender on payment of rent for 
two and a half quarters from the testator’s death 
and a sum for dilapidations. The residuary 
estate as a whole was valuable : — Held, that the 
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plaintiff was not entitled to have the sums which 
he had pauI to the landlord for dilapidations and 
for rent subscfiuent to the testator's death paid 
out of the specially-bequeathed i)ropei*ty as being 
debts of the testator. IlawMm v. Hawhins^ 18 
Oh. D. 470 ; 42 L. T. 808 ; 28 W. H. 52(b 

A leasehold farai. subject to a non-alienation 
edause, was assigned to the testator in considera- 
tion of paving arrears of rent due ; the landlord 
refused to* accept tlie testator as tenant, and he 
never was in possession. Ho died leaving the 
arrears due, and purported to devise the farm to 
the plaintiff, who w'as in possession, it did not 
appear how'—Held, that the devisee was not 
entitled to claim the arrears against the testator’s 
assets, the sale to the testator being a nullity, 
and the arrears therefore never his debt ; but 
semble if the landhwd had accepted him, the 
(ievisee would have been entitled. Moms v. 
Morres, 8 Ir. Eq. 11. 825. 

^ent—Priority of in Administration.] — Rent 
in arrear for land demised, whether by deed or 
parol, is of equal degree with s]jeeialty debts. 
Tho'tnpsoih V. Thompson^ 0 Price, 484. 

An administrator may retain the current half 
year’s rent which accrued due since the death of 
the intestate, but which commenced before he 
tlied, for premises occupied by him as tenant at 
will. /?A 

In the administration of assets in a court of 
equity, a debt for arrears of rent has priority 
over simple contract debts ; but an executor or 
administrator will not be personally responsible 
for payment of simple contract debts in priority 
to a debt of arrears of rent, of which he has no 
notice. CUonqlt v. French^ 2 Coll, C. G. 277 ; 15 
L.J,, Cb. 24 ;‘9 Jur. 1020. 

By agreement in 'writing, A. B. agreed to 
grant, and 0. D. agreed to accept, a lease of 
lands in Jamaica for twenty-one years at 


certain rent ; G. D. entered into possession, and 
(lied without having paid any ]*ent ; — Held, that, 
A. B. was not entitled to rank as a specialty 
creditor against the estate cjf C. D. in respect of 
the rent due. Y'aicenf v. Godson-, 4 De G. M, & G. 
546 ; 24 L. J., Ch. 121 ; 2 W. 11. 408. Affirming 
17 Jur. 295. 

Held, also, that the agreement and entry under 
it did not, in the absence of any admission of 
rent being due, create the relation of landlord 
and tenant between the parties, and that the 
creation of that relation was necessary in order 
to enable A. B. to sustain his claim, even if the 
lands had been in England. Ih. 

Held, also, that the right to treat rent as a 
specialty debt is incident to privity of debt, and 
not to privity of contract, and would not, there- 
fore, apply to the case of lands out of England. 
Ik 

A lessor agreed in writing to demise minerals 
to a lessee at a certain rent. Disputes having 
arisen, and no rent having been paid, an action 
was brought for the rent, and a bill was filed to 
cancel the agreement. The matter was then 
referred to arbitration bj^ submission under seal, 
and by an award under seal the arbitrator 
decided that the lease should be cancelled, and 
awarded a lump sum to the lessor as damages. 
The lessee then died, and a bill having been filed 
to administer his estate, the lessor claimed to 
rank as a specialty creditor in respect of the sum 
awarded : — Held, that the sum awarded was not 
a specialty debt. Talbot v. Shrewsbury iEarl), 
42 E, J., Ch. 877 ; L. E. 16 Eq. 26 ; 21 W. R. 473. 


B}” an agreement under seal, E. covenanted 
with B., his executors and administrators, that 
bew’ould at anytime tliei'eafter, at tlm request 
of B., his executors, ad mi nisi rat ors or assigns, 
execute a demise of cei’taiii frcicholds for the 
term of twenty-one yeai's. at the yearly rent of 
180/., which lease should t'ontain a (;ov(mant to 
keep the premises In good and substantial repair, 
and all other usual covenants ; and B. for him- 
self, his executors or administrators, eovenanttnl 
with E., whenever thereto request tid by E., t(s. 
accept such lease, and execute a counte).'part. 
Under this agreement B. tattered and paid rent 
until his death (which look place before the Isr 
January, 1870), and after his death his widow 
and legal })ers(onal representative entered and 
paid rent. Xo lease was ever executed, aaid no 
such request as above mentioned wvis ever made 
by either party. Since his death rent had 
accrued due, and a sum was required for rcitairs : 
— Held, that the liability under the deed was 
from the first, and still was, a specialty in the 
same manner as if a lease had been exe(nit(‘<l in 
pursuance of the deed (ui the day of the tlate 
thereof ; hence that a claim by E. for the sums 
due for arrears of rent ami dilapidations under 
the covenants agreed to be entered into by B, 
were debts bv specialtv against the estate. Judd 
V. 4U L. J., Ch: 581 ; L. R. 12 Eq. 89 ; 24 

L. T. 858. 

A landlord who does not distrain the goods of 
his deceased tenant, oi whose estate a receiver 
has been appointed, is not entitled to have his 
rent paid out of the proceeds of the sale of such 
goods in priority to other creditors. Sutton s 
Estate, III re, Siittoii v. Ilees, 1 X. R. 484. 

Rent is a specialty debt within 82 & 33 Uict./ 
c. 48 (Hinde Palmer’s Act), and tliereforcs a 
landlord has no preferential claim against the 
estate of a deceased tenant for rent in arrear at 
a I the death of the tenant again.st the simple (Con- 


tract creditors. Ilostinr/s, lit re, Shirreff v. 
IJastinr/s, 47 L. J., Ch. 'i37; 6 Ch. D. 810 ; 25 
W. R. 842. 

6. Galls on Shares. 

Where a Debt of Testator’s Estate.] — Testator 
subscribed for twenty shares of 100/. each in a 
projected railroad, and paid 5/. oti each share, 
and covenanted to pay the remainder when 
called on. He bequeathed his p(?rsonal estate to 
his widow, and devised certain of his real (3statcs 
to a trustee, in trust to sell and pay all debts 
due fi'oin him on mortgage, or for the purchase 
of estates which he had contracted for, and all 
other just debts that should be due from him at , 
his death. When he died, the shares were at a 
premium, and no further instalment on them 
had been callcid for. Two years afterwards the 
act for nialving the railroad passed : — Held, that, 
the testator's" personal e.state being exonerated 
from his debts, his widow' was entitled to have the 
unpaid instalments paid our. of the real estates. 
Jjlimnt v. Iliphins, 7 8im. 51 : 4 L. J., Gh. 18. 

A testatoi' gave certain real estate and some 
shares in a banking company to his executors in ; 
trust for an infant, for life, and afterwards for : 
his children, but soon after the testator’s death 
the bank became insolvent, and its affairs were 
'wound up, and in a suit by the official manager, 
a large debt was established as due from the 
testator’s estate, in respect of the shares. ^ The 
executors had assented to the bequest of the 
shares to the infant, and received dividends : — 
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‘ Held, that the infant on coming of age, having I legatees, aiicl not ont of the testator s residuary 

repiEliate<l tiie buqutist of the shares, the debt in i estate. Ih. 

]\s])er,T of them was not to be thrown on the! Where shares not fully paid iip are specifically 
3 ‘oal estaio devised to the infant, but to be borne ! bequeathed, the question whether the specific 
by Tiie residuary estare. Jfo'fFrU v. 3 j ie^ajatec or the re.sidiiary estate is liable to the 

Sm. idif. 4 f.S :‘2o' L. J., Cii. 40“) : 8 Jiir. (N.S.) ! future instalments, depends on whether the calls 
;■ 200 : T) W. II. 8 MS. ' ^ I are actually made before the death of the testator. 

(dills lUtifle upon shares in an incorporated | y. 26 Beav. 8S4 ; 28 L. J., Ch. 

! como;uti' afrer the ileafli of the owner, are pay- : 504 ; 5 Jur. (K.S.) 588. 

: n]ile‘.)Ui of Ids .general personal estate! and not I A. bequeathed shares in a banking company. 

]jy the legatee for life under a gift of all the j Before her death three calls were authorised at 

testator's slic res in the eompaiii^y. Clire y, j .stated intervals, but she died before two of these 

njir, 1 Kav, 6 d(.); 23 L. d.. Ch. 081. S. j periods Held, under the circumstances, and 

Jurqnns y. Chamhpr.s. 4 Ihulw.'Cas. 490. varying ! from the practice of the cum}>any, that the calls 

)S. Ih. 205 ; 2 f'oll. C. 0 . 435 : 16 L. J-.^Ch. ; were not to be considered as really made until a 

243: II dur. 295. But soe A y. i>r/c 7 .% 26 I call letter had been sent to the shareholders; , 4 , 

Beav. 3S4 : 2S L. J., Ch. 594 ; 5 Juit (ds.S.) 588. ! and that as to those sent after the testatrix’s 

JJinj V. 7A///, 1 Dr. 8m. 261 ; 29 L. J., Ch. 466 ; ; death, the .specific legatee, and not the residuary 

6 dur. (x.s.) 365 ; 2 L. T. 167 ; 8 W. li. 288. ! estate, must bear the calls. 2h. 

! Executors hchl entitled to no indemnity 

SpecificBequest of Shares by Testator,]— : agaiitst liability in respect of shares in a bank- 

; Whei'e a testator makes a specific bequest of 1 i ng company si>ecifieally bequeathed, the order 

j shares in an untinislied railway company, the of the court, in an administration suit, being of 

; sjKjcihc legatee lias to bear the calls which are itself a perfect indemnity to them.^ Ih, 

made after the testator's death. /)<'/// y. Da if, A testator bequeathed shares in companies, 

1 Dr. cX Sm. 261 : 29 L. d., Ch. 466 ; 6 dur. (X.S.) in which he was an original shareholder, to hi.s 

3G5 ; 2 L. T. 167 : 8 \\h 11. 288. ' son, when he conqdeted his majority Held, 

i A testator gave to his sou “ any shares in rail- that the legatee, on attaining twenty-one, was 

ways, mines, and other undertakings that might entitled to the dividends from the testator's 

i belong to him at his decease” ; — Held, that all death, and to have the shares fully paid up out 

! calls upon railway shares becoruing due subse- of the residuary estate. Wtight v. Warren^ 4 

' ([ueiitly to the tleatli of the testator were payable De (x. k Sm. 3(57. 

q by the legatee ; but such payments as might be When there is a gift of a general residue' to 

i necessary to constitute the testator a complete one for life, and then over, part of the property 

shareholder, and such calls as should be due at consisting of shaves not fully paid up, ^ as a ■ 

the time of his decease, would be payments out general rule, legatees of .such sliares sjiecifically 

of his general assets.’ Ih. bequeathed will be liable to fiay calls made after 

Specific legatees of shares in abauking company, the testator’s death. But the rule does not apply 
I held liable to pay the calls made subsequent to where there is an intention to be collected from 

I the testator’s deatli. Arniatropf/ v. Duruet, 20 the form of the will that no severance of the 

I Beav. 424 : 24 L. J., Oh. 473 ; 1 Jur. (X.S.) 765 ; propeity should take place during the life of the 

3 W. fC 438. tenant for life. Box, In re, 1 Hein, k M. 552 ; 

Distinction between the cases iu which specific 33 L. J., Gh. 42 ; 9 L. T. 372 ; 12 W. 1C 67. 
legatees of shares take cum onere, and tliose in 

which the general jiersonal estate of the testator Liability of Testator s Estate for Euture 

is liable to pav the future calls for the benefit of Calls.] — Subject to s. 75 of the Oompanies Act, 
the legatees. *' 75. 18 (; 2 , the liability of a shareholder foiAiutiire call 

Where the interest of a testator in the subject- j is not a debt. Kerrluuv, In re, WhHtalier v. 
matter which, he profcs.ses to bequeath is com- i Kernhaw, 60 L. J., Gh. 9 ; 45 Ch. 1). 320 ; 63 
plete, or where It is so trcatetl and consitlered by L. T. 208 ; 39 W. 14. 23 — C. A. 
iiim and by all persons crjnnected with it, the Notice of a remote contingent liability on the 
future calls fall on the legatees ami not on the part of a testator is not sufficient to ])rcvent his 

gvnei'al personal estate. But where further pay- executor from distributing his residuary estate ; 

meiits arc required to make perfect the interest and if the executor distributes with such notice, 
which the testator professes spiecificalh'’ to and the liability afterwards ripens into a debt, 
bctiueaih, then the general personal estate is he will be entitled to call on tluj^ residuary 
applicable for that purpose. Ih. legatees to refund. lertla w olferdun, 43 

A banking company was established in 1836. L. J., Ch. 809: L. li. 18 Eq. 18 ; 30 L, T. 452. 

By the deed, of settlement 5/. })er share was The executors of a testator had du.i’ing his 
payable immediately, and the directors were lifetime, and at his request, become trustees of a 
empowered, at aiof time, to make a further call tlecd, whereby certain shares in an unlimited 
of 5/., an<l on rion[)aymeat, the sliares might be conipany were settled on a tenant for life, with 
forfeited. The shares were transferable, and, on remaimiers over. While the company was a 
t.ransfer. the former proprietor was released, going coricern, and believed to be pciTcctly 
Legatees and exeeiuo]‘.s might sell, but tvere not solvent, they distributed the residuary estate ; 
to be members until a transfer to them, and afterwards the company was ordered to be wound 
until then, were not entitled to the current up. Large calls were made in respect of the 
dividends. The shareholders thereby covenanted shares, and the remaindermen all disclaimed: — 
to observe the clauses of the deed. A share- Held, that the trustees and executors were 
holder died Iti 1843, having sjiccitically be- entitled to be indemnitied out of the testator’s 
f 4 ueathe<l his shares to infants. The executors estate, and to call on the residuary legatees to 
in 1845 transferretl the shares into their own refund. Ih. 
names, and they assented to the legacies. After- 

■wards, in 1818, the further call of 5f. per share Out of what Fund Payable.]— A testator 

wms made : — Held, that it was payable by the by will, gave (Rafter the death of his wife) any 
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was being wound up; the official manager not 
having gone in before the master, bat appearing 
on the inotioTi. In re, 1 11. 441). 


shares in. railways, mines, or other undertakings 
that might belong to him at his death, to his 
second son ; and in case of his death without 
issue, the same to i*evert to his two other 
chihlren, 'hhe testator was possessed of railway 
shares, upon which after his death, calls were 
made. The calls were })aid by his widow, as 
executrix, and the company had power to make 
further calls. The residue was not sufficient to 
meet tlir)st3 calls. The court directed a sale of 
the shares by the executrix, who was to retain 
the sums alreatly ])aid by her foi‘ calls, and to 
in vest, the residue in consols, the dividends of 
which were to be paid to her for life, without 
prejudice to the <piestioii out of what fund the 
calls already jxiid were ultimately to be borne. 
iMt/ V. Bay. 28 L. J., Ch. 947. 

k testator bequeathed residuary personalty to 
trustees, with ]jermissinn to continue existing 
investments, upon trust, to convert and invest in 
the stock or shares of any company in Gi’eat 
Britain, and pay the income to a tenant for life, 
■witli remainder ovei*. He declared that “the 
calls, if any, which at or after my decease may 
be or become due in res}>eel of anj^shares for the 
time being constituting part of my residuary 
personal estate, shall be paid by ” the trustees 
out of i ncome am I not out of capital. 4’hc test ator 
at his fleaih held waterworks and railway shai'cs, 
upon which some instalments wore due. but not 
yet payable. After Ids death the trustees sold 
some shares on which a call was actually pay- 
able, and allowed the bi‘okers to retain the 
amount of the call out of the sale moneys, f(»r 
the benelit of the purchaser. After the testator’s 
death tlui trustees acceptetl allotments of valu- 
able shares otfered to them in respect of tlieir 
proprietorship in the company : — Held, that the 
instalments due on shares accepted by the testa- 
tor in his lifetime, when }jayable, ami the amount 
of the call uimieys deducted on the occasion of 
the sale, were calls witliin the meaning of the 
will, and lienee payable out of income. JSeran 
V. Waferliov^e. 4() L. J., Ch. 331 ; 3 Ch. D. 752. 

Held, that the shares accepted by the trustees 
did not eonsiitute paiT of the testator s residuary 
personal estate at his death, and hence that the 
calls on such shares were parable out of caiiital. 
Ih. 

Shares taken by Executors.]-— Executors 

applied for shares in a company in exchange for 
shares held by their testator in anotliercompany, 
the business of which had been taken over by 
the company to which the application was made. 
An offer of an exchange of shares had lieen made 
o the testator in his lifetime, but he had never 
eplied to it. The executors had oiiginally been 
entered on the register individually as" “ executors 
of W. 1>., deceased," in respect" of the shares; 
but at their re(|uest their names were .removed 
from the I’egister. and their testator's entered in 
their place as holders of the shares ; — Held, that 
this was a new contract entered into by the 
executors, upon wliich the testator’s estate was 
not liable. The testator’s name was a mere 
dummy name, and the executors were personally 
liable in respect of the shares. CJuu^ktre Ba/ii- 
mg Co., In re, Bajf^i Mronl Case, fi2Ch. D, 301 : 
54 L. T. 558—0. A. 

After a ’W^iuding-up,]— On the application of 
executors, a sum of money was appropriated 
to answer the liability of the testator’s estate in 
respect of shares in a joint stock company which 


Nature of Debt.] — A (‘all under the 

Winding-up xVets, 11 A 12 Viet, c. 45, and 
12 A 13 Viet. c. 108, though tlie shareholder has 
executed the deed, is not a s])ecialty debt. Ihyal 
Jianh of A ustralia, I>i ro. 3 Sm* A U. 272 ; 2 
Jur. (N.s.) 11 : 4 W. E. LS(b W. C, nom. Rohiu- 
sotCs JCurrvtors, Me parte, affirmed on anneal 
() Be G. U. A G. 572"; 2(1 L. J., Ch. 95 : 2 Jur! 
(N.S.) 1173 : 5 W. E. 12G. See roio 25 A 20 Ihct. 
c. 89, s. 75. 

The call made by the master in windiug-up 
is a liability quite independent of any stijnila- 
tion contained in the deed of settlernent, and 
depends upon the general rules of the law of 
partnerships. Ih. 

The main purpose of the Winding-up Acts 
is not to secine the inteiusls of creditors, but 
to dfectually adjudicate and settle tlu‘ legal 
ami equitable rights of the inntners inter se ; 
and those rights must depend upon the contracts 
into wdiich the ]>arties have entered; and the 
Winding-up Acts have not altered the f(»rce and 
effect of those contracts, but only the mode of 
enforcing them (by calls). Ih. 

E. became a shareholder in a banki ug com- 
pany, and executed the deed of sen-loiiient for 
120 shares. In winding up the aifaiVs of the 
company, the master decided that the official 
manager’s claim in re.spcct of a call of 100/. per 
share on the 120 shares held Ijy E. should be 
considered as a specialty debt, and as overriding 
the set-off claimed by the executoi's of E. iu 
respect of sim]'ile contract crctlitors. On motion 
to reverse cu* vary this tiecision : — Held, that the 
call created an original liability ].>y force of the 
Winding-n] ) Acts, and that the riglit of the official 
manager to j’ceeive, and the duty of rhe con- 
tributory to pay, and the remedy for enforcing 
that duty, arose only under the statute: anil 
therefore the call made upon E. w’as not a 
specialty debt against his assets ; and the 
master’s decision was reversed. Ih. 

Where a testator held shares in a com])any, 
the calls on which shares formed s}je.cialty del>ts * 
— Held, that, as against simple contmet creditoi’s, 
no part of the estate could bo reserved to ]>rovido 
I for future calls. Went worth v. Cherell. 21) L. J., 

I Ch, 7t)0 ; 3 Jur. (N.S.) 805 ; 5 W. E. 743. 

! Payment of simple contract debts by executors 
j allowe<l, where the testator had ]>een. a sliare- 
I holder in a banking company by deed under seal, 
j and calls bad been afterwards itiade in respect of 
j the shares lield by him. to meet which calls there 
j were no assets, lleuder.mn v. Gilf-hrist, 22 L. J., 

! Ch. 970 ; 17 Jur. 570 ; 1 W. E. 420, 

Companies Act, 1862, s. 75.]— i’lie lia- 
bility of a contributory to })ay calls made since 
the winding-up is a de])t by specialty wdiich. 
])inds the heirs of the contributory under the 
Companies Act, 1802, s. 75. IJurh \\ Rohsou. 39 
L. J., Ch. 821 ; L. E. 10 Kq. 029 ; 23 L. T. 391. 

When an administratrix had distributed the 
wdiole of the intestate’s assets witliout making- 
provision for calls on shares after being placed 
on the list of contri})utoncs in a wdnding-ttp : — 
Held, that there ought to be a decree for pay- 
ment, and ill default for administration. Rrice 
V, Mn/o, 43 Ij. J., Ch. 402 ; 22 W. E. 401. 

Tinder Schemes of Arrangement,] — Sums pay- 
able ill respect of bank shares at the times 
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mentioned in varions schemes for the reeon- member, he was not- to be entitled to anj 
Htmctioii of those banks are debts of tlie deceased, ' dividend accminig due after the testator’s death : 
which his executors are entitle<l to deduct from i — Held, that the executor of a deceased sliare- 
t he sum total of the as>cts in order to ascertain holder, who had not complied with the provisions, 
the ]>alance liable to ]n'ohate duty. Jic/.sfcr /// ' did not, by receivings single dividend in respect 
Efiifhti V. dd' L. J., P, 6. 25: [181)7] j of the testator’s share, accrued due since his 

A. C. 214- ; 75 L. T. 525— P. C. i death, render himself liable to be sued in scire 

I facias as a member of the company. v. 

SxecTitor, how far Bound as a Shareholder,] — Arvhitrang, 7 D. & L. 73 ; 4 Ex. 21 ; 18 L. J., 
A declaration by trie public officer of a joint Ex, 473 ; 13 Jur* 847. 

stock com|)aay against the executrix of a share" The executor of a deceased shareholder in a 
ho]<ler for calls, stated, time by the deed of banking company held not liable to make good, 
settlement it was provided that the shareholders, I out of his testator’s assets, debts contraete<i by 
while liolding shares, should he partners in the ; the company subsequently to the testator’s deaths 
(‘ornpany : and that, in addition to 5/. recpiired j though the shares were registered in the execu- 
to Ijc paid by each shareiioldor before the j tor’s'name, and he received the dividends in his. 
execution of the deed, the directors shouhl have eiiaraeter of executor, the debts due at his- 
power to call for tiie further payment by each testator’s death having been subsequently <lis- 
shareholder, or his executors, of 45/. on every charged by the company. LihomEere'^. Tup2>(‘i'-, ' 
share held l)y him. It then averred, that after 11 Moore, P. C. 198 ; 5 \Y, II. 797. 
the testator's death, and whilst the defendant The executors of a shareholder are not liable 
was a shareholder as such executrix, the directors j in an action for calls in the statutory form under' 
made a call. Breach, nonpayment by the rlefcn- i the Companies Clauses Act, when the call is 
dant as executrix. P]ea«. non est factum, and a ; made in the lifetime of the testator. IPn'lieahPful^ 
denial that the call was made whilst the defen- ; Lnnafnhh'e /nid Chttihiro Jtuicfion III/, v. (Julns- 
dant was a shareholder as executrix : — Held, ; icorfh. 5 llailw. Cas. 211 ; .5 Ex. 225; 1 L. M.&P. 
lirst. that the covenant bv the shareholders to | 244 ; 19 L. J.. Ex. 240 ; 14 Jm*. 354. 


mentioned in various schemes for the recon- 
struction of those banks are debts of tlie deceased, 
W'hich his executors are entitled to deduct from 
the sum total of the as>ets in order to ascertain 
the ]>alaiice liable to ])robate duty. Ila^tter tn 
Eqidtii V. Ptuimm. 55 L. J., P, C. 25 : [1897] 
A. C. M4 : 75 L. T. 525— P. C. 

Executor, how far Bound as a Shareholder.] — 
A declaration by trie public officer of a joint 
stock company against rhe executrix of a share" 
liolder f«n* calls, stated, time by the deed of 
settlement it was provided that the shareholders, 
while liolding shares, should lie partners in the 
company: and that, in addition to 5/. retpiired 
to lie paid by each shareiioldor before the 
execution of the deed, the directors shouhl have 
power to call for tiie further payment by each 
shareholdei', or his executors, of 15/. on every 
siiare held In* him. Ir then averred, that after 
the testator's death, and whilst the defendant 
wms a shareholder as such executrix, the directors 
made a call. Bre.acii, nonpayment by the ilefcn- 
dant as executrix. P]ea«. non est factum, and a 
denial that the call was made whilst rhe defen- 
dant was a shareholder as executrix : — Held, 
lirst, that the covenant hy the shareholders to 
])ay calls bnimd their executors, in case a call 
was made on tiicm, although the covenant did 
not contain the words ” or tlieir executors,’' and 
conscijnently there was no variance in the state- 
ment of the contract. TT7//.V v. J/hi'iuji/. 4 Ex, 
843 ; 19 L. J., Ex. 209. 

Held, secondly, that the plaintiff was entitled 
to succeed on the other issue, inasmuch as the 
defendant was in one sense a sharehoMer as 
executrix, notwithstanding the deed provided 
that no executor should become a shareholder 
without the consent of the directors, and until he 
had done certain spedlied acts, which requisites 
were not in this case complied with. Ih. 

The deed of settlement of a joint-stock banking 
company delined the term ’• shareholder and 
member ” as meaning tlie owner of a share or 
interest in the capital and joint stock of the 
company. It provided that no benefit of sur- 
vivorship should arise among the shareholders, 
but that the shares sliould be transmissible to 
personal re])reseiitatives. But there were also 
provisions that in') executor as such should be a 
member of the company, but might elect to .sell 
itis testator’s shares or constitute himself a 
member in the manner tlierein mentioned, and 
that the directors might forfeit the shares if the 
executor did not constitute himself a member. 
The deed ])i‘ovided for the payment oi calls by 
the shareholders. A transferee of shares, who 
by his purchase-deed covenanted to perform the 
stipulations of the deed of settlement, died, and 
his executor took no step to Income a member: 
— Held, that the company was entitled to prove 
in a, suit to administer his tislatc as a creditor in 
respect of a call made after the testator’s death. 
Jlrward v. Whaaflnj. 3 Do (b M. .X G. 528 ; 22 
L. J., Oh. 4H5 : 17 Jur. 403 ; 1 W, E. 215. 

The deed of settlement of a joint-stock 
banking company provided that the executor of 
a deceased shareholder should not be a member 
of the company in respect of such shares, but 
should be at liberty to sell the shares, or at his 
option to become a member on complying with 
certain }.>rovisioris, as to giving notice of his 
desire to become a member, and specifying the 
shares in respect of which be claimetf to be a 
member, and if he did not elect to become 


j After Payment of Legacies.] — Payment 

; to legatees is no answer to the claims of cretlitors, 
j though no debt had arisen at the time of such 
! pavineiit. yeircadle Banliim/ Co, v. ILfmef% 

I 22‘Beav. 357. 

j Where, therefore, a testator held shares in a 
banking company, and nine years after his death 
the bank was wound up, and a call made : — 
Held, that payments to iegatees in the mean- 
time could not be allowed to the executors as 
against the official manager in respect (')f the 
cal!. Ih. 

A shaieholder in a company who before his 
death had been released tVom all liability in 
! respect of his shares in consideration of a certain 
I payment, by his will gave legacies, which his 
j executors duly paid. The company afterwards 
! endeavoured to set aside the release, and they 
' faile<i in the first instance, but on appeal 
' succeeded in setting aside the release : — Held, 
i that the executors were personally liable to 
! refuiiil the amount paid to the legatees, to meet 
the calls made upon the testator’s estate in, 
respect of the shares. Eewleg, In re, Jelforip v. 
Jejfenjr, 24 L, T. 177 ; It) W. E. 454. 

The executors of a deceased .shareholder in a 
company, which was a going concern at the 
time of his death, y)aid a legacy under his will 
without pi'oviding for any contingent liability 
I in respect of the shares which they retained 
i unsold. The company was subsequently wound 
j up, and the executors were placed on the list of 
! contributories : — Held, that they were liable 
, to pay the amount of the legacy in satisfaction 
i of calls. Taylor v. Taylor, 39 L. J.. Ch. 575 ; 
L. E. 10 Eq.'477 : 23 L. T. 134 ; 18 W. E. 1102. 

By a local act it was enacted that N. and all 
other persons who had already .su]>scTihed, or 
who should thereafter subscribe, to the under- 
taking, should be united into a company for the 
: purposes of the undertaking, that the nurnbtT of' 
i directors should be six, and the qualification of 
a director the possession of fifty shares in the 
undertaking; and that jST. and K. and fotir others 
should be the first directors in the company, 
and should continue in office till the first 
ordinary xneetingy and that at such meeting the 
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shareholdcra might cither continue in office the 
directors appointed by the act, oi’ might elect 
a new body of directors. K. and K. had both 
signal the petition on which the act had been 
olhained, and had attended meetings of the 
company, and had each on one occasion signed 
the minutes. No other directors ever were 
elected, and there was never any register of 
shai'eholders. N. and Iv. were both dead ; and 
N.’s re}»'esentatives, after giving the statutory 
notice to creditors, had (Inly distributed ■ his 
assets. The company having been ord.ere<l to be 
wound up : — Held, that the representatives of 
N., as well as those of K., must he settled on the 
list of ^contributories for lifey shares, the fact 
that N.’s executors had duly distributed his 
assets notwithstanding. Btihlbi. and Metrojmlltan 
Jiuietmi Rij.^ Jih re, Ir. ll. 11 Eq. 294. 

Order to Pay under 11 & 12 Viet. c. 45.] 

— Under the 11 eSc 12 Vict. c. 45, the master 
made an order for placing an executrix on the 
list of contributories in respect of shares in the 
undertaking held by the testator, and directing 
her to pay l,4(i9i?. 15,v. 7d. out of the assets of tlie 
testator, if she had so much in her hands to be 
administered. This order having been registered 
as a charge against the executrix, as Veil as | 
against the testator, an application to the court 
to alter or vacate the entry was refused. Thonunt, 
Mr p:iHe^ 0 C, B. 740. 

7. Crown Debts. 

Order and Contribution of Assets for.] — If 
there is a debt owing to the king, equity will 
order it to be paid out of the real estate, that 
other crcditoi’s may have satisfaction of their 
debts out of the personal assets. SuaHani v. 
Hyde, I Veim. 455. 

Marshalling,] — Debt to the crown, levied 

out of lands mortgaged by debtor, subsequent to 
becoming indebted to the crown: — Held, that 
all the estates of which he was seised whilst a 
crown officer, must, according to their ratable 
value, be contributory with the mortgaged 
premises to pay the debt ; excepting, however, 
lands pureliased under decree of foreclosure 
against debtor, tlie purchaser not having notice 
of the crown debt, and having got in an old 
judgment against the ancestor of the debtor. 
The court w’ould itself be the agent of a fraud, 
if it displaced a title given by itself, where the 
proceedings were in all respects conformable to 
the rules and established law of the court, the 
})urehaser paying his nionc}" into court, and 
the conveyance made under its sanction, and 
everything transacted, not only with regularity, 
but optima tide by the purchaser. But although 
all the estates arc thus contributory, in case of 
the mortgagee, yet, as between the debtor’s eldest 
son deriving iin dei* settlement, and purchasers 
from the son, the contributoiw fund must be so 
marshalled, as to make the son’s remaining 
jjro];>erty first applicable, and if that he insuffi- 
cient, the portion of the last purchaser must be 
applied,, before that of any prior purchaser. 
Ilartly v. O'Flaherfy, Beat. Gl. 

Since 32 & 33 Vict. c, 46 — Incidence as 

between Specialty and Simple Contract Credi- 
tors.] — In the administration of the insolvent 
estate of a deceased person, since Hinde Palmer’s 
Act (B2 k 33 Vict c. 46), a simple contract debt 
due to the crown is payable only out of the 


proportion of the assets which the simple con- 
tract debts bear to the s}>ecialty debts, in prioiity 
to other simple coiiiraet dclas." Notwithstanding 
the act, it does not fall, ratably or otherwise, on 
the proportion attributable to the ,s]>ccialtv debts. 
WUwa V. ({hvieeJl (52 L. J., Ch,. 975 : 23 Ch. 1). 
764), and Jonen, la rr, (hdrrr v. L(i,rtiah (55 
L. J., Oh. 350 ; 31 (hi. ib 440), applied. Willhnui<, 
In re, WiUitnna \\ ir/7//V/w.v (42 k. J,, Ch. 158; 
L. K. 15 Eq. 270) distinguislied. J^enihiekHn 
re, Benthieli v. Rent hid, (>6 L. J., Oh. 359 * 
[1897] 1 Ch. 673 ; 76 L. T. 284 : 45 W. 11. 397, 


8. Judg’inent Debts. 

Judgment Debts— What are.]— An adminis- 
trator pays away all the assets in satisfying 
debts on specialty : decrecil to pay a debt' due 
by a decree, thougli he had no notice of the 
decree before he has paid those tlcbls. Searle v. 
Lane, 2 Vern. 37, 88. 

A decree in equity for a sum certain is e(]ual 
to a judgment at law, ami shall be paid pari passu 
therewith ; but if the decree be for an ‘account, 
it is only equal to a judgment (piod computet 
till the account be stated. ' S. C., 2 Freem. 103. 

A final decree upon a sum ascertained, is equal 
to a jiulgmciib ; but a mere decree for an account 
of plaintiffs demand, and of the personal estate 
come to the hands of defendant, wifcli mere 
direction for payment out of the result of that 
account, does not prevent the executor paying 
a judgment. Perry v. PhcVips, lU Ves. 33 : 7 
| E. B.31. 

An administration suit having been instituted, 
another suit was instituted against an executor, 
by the decree in which he wa"s declared liable to 
make good a certain, sum to the estate of his 
testatoi‘, and was to be charged witli the balance, 
in the accounts directed to be taken in the first 
suit : — Held, that this tlid not constitute jl judg- 
ment debt against the executor. Garner v. 
Rr}(j(j,% 27 L. J., Oh. 483 ; 4 Jiir. (xr.S.) 230 : 6 
W. li. 378. 

The executor died, and a suit was instituted 
for the administration of his estate. On further 
directions in the former suits it was directed 
that the amount due from the executor should 
be ascertained, and the plaintiff in these suits 
should go in and prove for that amount iii the 
suit for the administration of. the executor’s 
estate : — Field, that this amount was not a 
jialgment debt against the executor’s estate. J5. 

All order under Ord. XIV. r. 1, giving liberty 
to sign iinal judgment for the amount cdaimeil 
by the writ of summons, is not equivalent to 
signing oi* entry of judgment, so as to give a 
' judgment creditor s right of priority to a plaintiff 
who has failed to follow up the order by signing 
judgment under Ord. XLF Gnrney, In re, 
Clifford V. Gnrney, 66 h. J.. Ch. 32; [1896] 2 
Ch. 863 ; 75 L. T. 332 ; 45 W. R. 92. “ 

Of Deceased — When Dndocketed.] — A debt on. 
a judgment against a testator or an intestate, 
not docketed according to the directions of the 
4 5 Will. & M. c. 20, was put by that act on 

a level with sinqile contract debts. Ilidey v. 
Ilayter, 6 Term Rep. 381 ; 1 Esp. 313 : 3 li. R. 
213. S. Steel v. R.orhe, 1 Bos. T. 307. 

Under the plea of plene administravit, an 
executor might give in evidence that the plain- 
tiff’s judgment not being docketed, he had paid 
.away all the effects in discharging debts of an 
inferior degree. Ih. 
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A jud.CTionr to ].je ontitliHi to preference in L. J., Ch. 232), followed. J 
.iiiiniinistration. must have ]K;en docketeci pur- 1 51 L. J., Ch. i>29 ; 21 Cli. 1). IbJ ; i/ 

.sunnt to 4 5 Will. tV: M. e. 2o : and notice of it ; L. T. 46 ; 30 W. E, 789. ^ 

in anv cvtlier ivav is of no consequence. Hall v. Before 23 ^ 24 \ict. c. 38, s. 3, it an admims- 
Ta 2 }ihv\ 3 Vk cV Ad. 655. trator paid simple contract debts he woiild not 

dud.emenl not docketed lias no preference be allowed them against a jiulgment creditor, 
.auainst heirs, executors, or administrators, though the judgment was unregistered when the 
iataJoN V. Bnfasn/i, 3 Euss. 349. payment was made, and though he had neither 

; notice nor knowledge of its existence. FuUpr v. 

Since 2 & 3 ¥ict. e. 11.] — By 4 & 5 ; Redman^ 26 Beay. 600 ; 29 L. 3., Cli. 324 ; 5 Jiir. 

'Will. & M. c. 20, judgments not docketed were | (X.S.) 1046 ; 7 W. K. 430. 

not to have an\' ytreference against heii’S, exeeu- 1 A jiulgment signed in 1854, but not registered 
tui's, or admiiiistrat<'*]'s in the adm i ins trati on j until after the death of the debtor, wlyiclx 
of estates; 2 cV 3 Vicr. c, 1 1, closed the docket ha] )peued after the passing of 23 A 24 Yict. 
— Held, that the old law was thereby revived, i e. 38. is, by s. 3, not entitled to preferciiee in 
and that the administrator had committed a | the administration of the debtor s estate. Kemp 
^devastavit liy paying a sinpde c()ntract debt j v. Waddltigliam^ 35 L, J., Q. B. 114 ; L. li. 1 Q. B. 
before a. judgment debt, even though he had i 355 ; 13 L. T. 709 ; 14W. E. 390. 

actual notice of the latter. Fuller v. Bed’- j In the administration of an estate an unregis- 
man, 26 Beav. 600 ; 29 L. J., Ch. 324 ; 5 Jur. j tered jiulgment debt has no priority over simple 


.(X.S.) 1015 ; 7 AV. E. 430. 


contract debts, Illtd(je, In re, Darldnnu v. 


The provision of the 2 A 3 Viet, c, 11, s. 4. that IlVuhje,^ 53 L. J., Ch. 991 ; 27 Ch. D. 478 ; ol 
all judgments shall, after the expiration of live L. T. 523 ; 33 AV, E. IS — C. A. 
years f)-om the entry thereof, be null and void 

against lands, tenements and other heredita- 23 & 24 Viet. C. 38, s. 4.]--The23 A 24 

nients as t<> creditors, unless registered within Auct. c. 38, s. 4, as to registering judgments,^ is 
live years before the right of such creditors not retrospective ; so that where a tlebtor died 
accrued, refers only to creditors who have some behu’C the passing of the act, a judgment, which 


right or interest in such lam Is, tenements, or 
hereditaments, as, for example, by virtue of a 


directing a sale of such tratioii of his assets. 


had not been registered within live years before 
his death, retained its priority in the acliiiiiiis- 


WiUiamn, 2 


iiroperty. iSimp,so/t v. Jlorlci/, 2 Kay A J. 71 ; 1 Dr. A Bm. 324 : 34 L. J.. Ch. 661 ; 11 Jur. (K.S.) 
Jur. (xfs.) 115«. ' 256 ; 12 L. T. 762 ; 13 AV”. R. 423. 

Cre<litors of a- deceased debtor have not on his 

death a right against his leasehold property in Judicature Act, 1875, s. 10.] — The rule 

the hands of his executor or administrator within by which a judgment creditor of a testator is 
the meaning of the act. i h. entitled to priority over simple contract creditors 

Qmere, if they have, even after a creditor’s in the administration of the assets of the testator 
•ilecree, any such riglit in the s|jecilie chattels under an administration decree is Jiot affected 
of the deceased debtoi’, unless the decree directs by s. 10 of the Judicature Act, 1875, which 
them to bo sold for the benefit of the creditors. Ih. provides that in such administration of assets the 
. Terrbi, In re (2 Dru. A AAmr. 1 47). distinguished, same rule shall prevail as to the respective rights 

Z/>. of secured and unsecured creditors as may be in 

force under the law of bankruptcy with res[)ect 

Since 23 & 24 Viet, c, 38, s. 3 — Un- fQ bankrupts’ estates. Smith- v. Jlerf/a/i, 49 

.registered Judgment.] — The 23 A 24 S'ict. c. 38, j., q. P. 410 ; 5 C. P. D. 337. S. P., J/ur///p 

s. 3, restores the protection which was given to j,i Whichoure v. IMmFouife, 51 L. J., Ch. 
i‘e])resentatives against undocketed judgments 500 ; 20 Ch. H. 545 ; 46 L, T. 362 ; 30 AAb R. 72iX 
by 4 A 5 Will. A M. c. 20 : ami therefore, where 

judgments are not registered, so as to form aj Of Executor.] — A judgment obtained against 
charge upon laud, thci^ have no priority over | an executor (before 2 A 3 Viet. c. 11) is entitled 
.simple contmet debts ; and an executor, even i to preference in the administration of the testa- 
with notice of the judgment <lebts, is justitled i tor’s estate over sim{)le eontiuet debts, though 
.in parting with the as.-^ets to simple contract j not docketed pursuant to 4 A o^Will. A M. c. 20. 
creditors. Turner, In re, Walter v. Turner, 3 i v. 7>/y/nr, 3 Bcott (X.R.) 700 ; 3 Man. A G. 

K. E. 413 ; 33 L. J.. Ch. 232 : 10 Jur. (x.s.) 147 : 1 886 : 11 L. J., C. P. 68. 

9 L. T. 758 : 12 AV. B. 337. ' The 23 A 24 Viet. c. 38, s. 3, wdiich provides 

The 23 A 24 Auct. 38. s. 3, is not I’estrictcd that unregi.stered judgments shall have no pre- 
in its operation to the protection of heirs, ference in the administration of assets, does not 
•executors and administrators against claims by apply to judgments obtained against a personal 
unregistered judgment creditors, but alisolutely representative ; and consequently such jiidg- 
.depi'ives unregistered jiulgment <lebts of all nients, if obtained before decree, must, though 
priority In the mlministration of assets ; and the not registered until after decree, be paid in 
act applies e<pially to judgments of county courts preference to simple contract debts, and in order 
as to other iudgmeiits. Ih. " of iiriority according to the dates of their being 

The nieaiiiiijg of s. 3 of the act 23 A 24 Auct. entered up. Jetuungn v. RUjh(j, 33 Beav. 198 ; 
c. 38, like that of s. 3 of the act 4 A 5 AA'ill. A M. ! 33 L. J., Ch. 149; 9 L. T. BUS; 12 AA, E. 
c. 20, is not merely that pi'otection is given to 32, 

an executor or administrator against an action By 32 A 33 AHct. c. 46, the distinction between 
for a devastavit by a judgment creditor of the specialty and .simple contract tlebts in the 
testator or intestate whose judgment has not administration of assets of deceased persons is 
been registeretl, but that such a judgment debt ! abolished, but a creditor who first takes legal 
is not entitled in the adminisi ration of the estate i proceedings against the legal personal represen- 
to any priority over the simple contract debts i tative, and obtains judgment, is, though it is not 
•of the testator or intestate. Turner, In re (33 ’ registered, entitled to be paid his debt in full 
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ill priority over all other creditors. 

In. rr, ^y)UhIntff v. WHUam^^ 42 L. J.. Ch. 158 ; 

L. E. 15 E(i. 270 ; 28 L. T. 17 ; 21 W. E. 160. 

A creditor who has obtained judgment against 
the executor of his deceased debtor before a 
decree is made for the administration of the 
debtor's estate has priority over other creditors, 
and thal- priority is nnalfected by 32 & 33 Yict’ 
c, 46. Stnhks, In. /*c, Iluimn v. iStnhhi}, 47 L. J., 

Ch. <>7i ; 8 Ch. I>. 154 ; 23 W. H. 736,, 

But where a creditor had obtained in an action 
in the exchequer division an order nisi to sign 
judgment against the executrix of his debtor, 
and before judgment had been signed another 
creditor obtained in the chancery division a 
decree for the administration of ,fha deceased 
debtor’s estate, he was held to have no priority ; 
and the action in the exchequer division was 
transferred to the chancery division, and pro- 
ceedings therein stayed upon motion made for 
that purpose. Ih. 

A creditor obtained a judgment against the 
executor, and, on the same day, a <ieeree was 
made for the administration of the estate : — Held, 
that the judgment creditor hail obtained no 
priority. 'P<irkar v. llhKjMnt, 33 Beav. 535. 

By Confessing Judgment. J—Bond creditor 

brings a bill against an executor foi- recovery 
of his delit, ami, pending this suit, the executor 
confesses a judgment to" another bond creditor, 
the executor may pay this jmlgment before the 
lond debts. Guodfelkm'- v. Ihorhetf. 2 Vern. 

293. 

Adhere the representative of an intestate is 
seeking to give preference by confessing judg- 
ment, the court will give tlie phuntiff leave to 
proceed at law, to recover judgment wirli a 
cosset executio. and in the court of equity for a 
discovery and account of assets, JUdicr v. 

Dnmarmqxe^ 2 Atk. 113. 

Decree {{uod comjaitet makes no variation as 
to an executor, for before a iiual decree he may 
confess a judgment, and it does not at all alter 
the nature of tlie demand. t^nUth v. 2 

Atk. 385. ‘ 

In an action of covenant, interlocutory judg- 
ment (pod recuperet was signed, but befr>re'tiurd 
judgment ilefendant died, and his executor con- 
fessed judgment to a bond creditor. He may 
plead that judgment in bai* to a sci. fa, in the 
aetiim on the covenant. Ih. 

Executors in erpiity as well as at law may 
prefer any creditors in equal degree, oi* after 
an action at law brought by one creditor, may 
confess judmuent to another. Wavini} v, Btinpor,^. 

1 F. W. 235. 

Effect of a judgment confessed by an executor 
pending a suit. Pmler v. Dee, 3 Swan. 523, n. : 

Phjotf V. Xourr. id. 534, n. 

Assignment of part of the assets, and judg- 
ment confessed to a creditor b^' one executor, 
not available against the dissent of the others on 
behalf of the general creditors ; though perhaps 
the court would imt interpose against the 
particular creditor, if the property had actually 
passed, or to deprive him of any legal advaii- 
tage. Lqmvd v. Yep non. 2 Yes. ik B. 51; 13 
E. R. 13. 

Priority of — Inter se.] — An executor ought 
to } jay that creditor first who uses the first 
diligence : so at law the first judgment shall 
' be preferred ; but otherwise as to legatee.?, for 
there being no priority among them, their legacies 


shall be paid pari iiassu. A.diUu v. Poroch, 
3 Atk. 208. 

Where, after the deatli of A. B., wlio was> 
indebted on bond to C. and D., judgments wci’o 
entered up by them against his executor, and im 
admiiiistratiou suit was institut{?d Ijy 0. : — Held, 
in administering the estate, that C., 'whose judg- 
ment was juior in time to D.’s, was eidillod io 
priority of pavmcnt. Pollond v. Jolrnmn. 2" 
Sm. & G. 301 : 23 L. J., Ch. 637 ; 18 Jur. 767 ; 
2 W. E. 505; 2 Eq. E. 621. 

In a suit to adiuiuister the estate of a testator, 
judgments obtained against his executors are- 
payable according to their respective dates out 
! of legal assets. Ih. 

j The priority of creditors, by decree, over snbse- 
j iiuent judgment creditors, established. Morpler^ 
! v. Paul of England, 3 Swam 573. 

! Tn the administration of assets judgmentsrank 
j inter sc, according to the time of their entry 
upon the roll under the statute 3 Oco. 2, c. 7 (hC) 
ihudie V. KllUhdl, 1 Ir. 6!h. K. 1. 

Of Heir — Simple Contract Bebts of Intes- 
tate — Priority — Descended Land.] — I’lio 3 A: 4 
Will. 4, c. 104, makes real estate assets to be 
administered in courts of equity for payment 
; of simple contract debts of the deceased’ ; ami 
i the 1 <k 2 Yict. c. IB), s. 13, makes a judgment 
I a charge on any lands of which the Judgment 
I debtor i.s seised, or over which he shall have any 
j disposing jjower, for his own beneht : and it 
■ makes such judgment an equitable mortgage- 
thereon: — Held, that jiidgmenrs entered up 
against the heir for his own debt, before any 
I action or suit by the simple contract creditors ot 
I the ancestor, have no priority over tlie simple 
! contract creditors of the intestate, in respect of 
I the descended estate. Kindeplnj v. Jerrin, 22' 

; Beav. 1 ; 25 L. J.. Ch. 53S ; 2 Jur. (N.S.) 602 : 
|4YCE. 579. 

I' 

I Voluntary.] — A voluntary judgment given by 
a freeman of London, })ayable three mouths 
after his death, is to be postponed to debts by 
simple contract, and to the widow’s part, luit 
will bind the freeman's legatory ])art. Paine- 
heard v. Bon'ern. 2 Vern. 202 : Pre. Ch. 17. 

I Assignment by Executor after judgment for 
i Benedt of Creditors.] — An executrix, after pro- 
I bate and alder judgment against her for a debt 
I due from her testator, Ijv deed assigned all 
! his property and effects to {rnsfeos for tlie bcrietit 
of iiis creditors : — Held, that the assignment was 
valid, as against the judgment creditor. IfWrer- 
hampfon and dtaiforddrire Banking Oo. v. 
Marrton. 7 H. ck X." 148 ; 30 L. 3., Ex. 402 ; 7 
Jur. (N.s.) 1640 ; 4 L. T. 524 : 3 W' E. 730. 

Foreign.] — A foi-eign judgment con sti tu t(‘s only 
a sim}>lo contract debt. lillmn v. Banna ng 
{Ladgf 18 Beav. 233: 23 L. J., Ch. 432; 18- 
Jur. 762 ; 2 W. 11. 288. 

Irish,.] — dVhere a person died domiciled in 
Ireland, leaving* propcj-ty in Ireland and Iilng- 
land, and the same executors in both countries i 
— Held, that an Irish judgment had ]>riority 
over English simple contract creditors, against 
Irish property remitted to 'England by rhe- 
executors, and being there administered. (Yok 
v. Gregnon, 2 Drew. 286 ; 23 L. J., Oh. 734 : 
2 W. li. 401. 
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A person domiciled in Ireland died, leavin.£r | the court. They then filed a Vjill to have the 
English and Irish assets. At the time of his i trusts carried into execution by the court, and 
deatli he was iiidelited upon a decree in a fore- i to this bill they made the judgment creilitor a 
closure suit obtainctl in IrehunL under which I party, and stated in it that they inteinled to 
the mortgaged estate was snld. but proved insuf- i raise the whole 2O,O0OZ. : — Held, that the judg- 
ficiemt to pay the charges ipsoii it. He was I ment creditor had an equity to sue to have the 
alsr. indcbtetl upon eovenauts, and judgments ' fund raised socure<l, if not to have the whole 
reeuvered in Enghuid. lait upon which Judgment , 20,0fH)^. raised and distributed ; and that the 
had not been entered u[> in iivlaiid. In a suit | trustees were bound, it! not by the will, by their 
for the administration of his estate : — PTeld. that | answer, and the statement in their hilL to raise 
the assets of the testator must be administered ! the whole 20,000/. Jofd v. 8 Kay & J. 

according to the law of his domicile: and the | 458. 

priorities of his various creditors he such as they j The conusor of a judgment, by his will in 
would be by the law of Ireland ; that the ilecree ' 1802, bequeaths certain leaseholds specifically, 
in the foreclosure suit in Ireland gave no iniority I and ap»points the conuscc a trustee umler his 
over the creditors by covenant, ami that all ! will. The executor assents to the bequest in 
must be ])aid pari ]mssu. W'di^on v. i 1808, having at the time assets for the payment 

{L(i(hj), 18 r>eav. 208: 28 L. 8., Ch. 402: 1*8 | of all debts of the testator. A suit is instituted 
Jnr. 7(;2 ; 2 W. LI, 288. Ent see Kloehr. In yr, | in 1812 for a sale of part of the testator’s pro- 
Ka trnnexthf^r v. Orinrlhiunlf, 54 L. d.. Ch. 207 ; ; perty by a specific encumbrancer, and under the 
28 Ch. Ih 175 ; 52 L. T. 10 ; 88 W. K. 801. j decree in that cause, the judgment is proved, 

j and deelare<l a charge on the premises. Ko sale 
Attachment of Debts.] — An executor of a ^ takes ]jlace, and after the death of the connsee 
judgment creditor is not entitled, under the An 1822, his widow, who was entitled to the 
C. L. P. Act of 1854, s. 01, to attach a <lebt <liie ! judgmetit under a settlement whicli gave the 
to the jinlgment tlebtor before he has made j eomisee a life interest in it, files her bill to raise 
himself a })arty to ttie judgment. AV/y/yy/yy/ v. : the amount, which she amends in 1885, making 
Stmmontt. 5 El. tC BL 50 : 24 L. J., Q. B. 258 : I parties the spccitic legatee, his wife ami children, 
Jiuc 057 ; 8 W. K. 422. upon whom the chattel had been settled by a 

'Where judgment is recovered against an post-nuptial settlement : — Held, that she was 
executor, a debt due from a tiiird person to entitled to compel the owner of the chattel to 
the testator’s estate may be attached : ami it is contiubute to the jjayment of the judgment, 
no answer that a decree has been made in a suit j MnnnUc v. Dnnnn, 8 Ir. Eq. R. 108. 
in chancery for the administration of the estate. ! A. confessed a judgment, and died intestate, 
i;/?y/Auy V. J/(i/ycyAs‘, GH. cCK. 08 ; 20 L. J., Ex. 484. | seised of fee simple estates, and possessed of a 
A judgment creditor who has obtained judg-lterm tif years. G., his only son and next of kin, 
ment against an intestate's estate, before an | died under age, having he(|ueatlie(l the term to 
administration decree, isentitled under a garnishee ! M., the wife of D. ; and the real estates de- 
cider to enforce his judgiueiit tigainst a delitor ^ scemied on B., his heir-at-law. JH. died, ami D. 
to the estate. In nr. Ilnt-prr v, \ took out administration to her ; he was also 

8G L, J., Ch. G8 ; 15 L. T. 812. 8. P., Fowlrr v. j executor to G. In 1834 D. mortgaged the term 

Ilobn}i,% 2 Gift 22G ; 6 Jur. (x.S.) 1180 : 8 W. R. | as his own property ; afterwards, in the same 
4tt2, ' year, P>. tiled a bill against D. to have the judg- 

A judgment in the lord mayor's court, obtainetl ment ])aid olf out of the term: a general 
against the garnishee, docs iiot entitle the plain- demurrer to tliis bill, for want of equity, was 
titf to rank as a judgment creditor in the allowed. In 1885 'B. filed a second bill against 
administration of the garnishee’s assets. IloJt v. D., and the mortgagee of the term for the same 
IJurrny, 1 8im, 485. I)m‘p03e as the former, and a demurrer by D. to 

A creditor who obtains a foreign attachment i this bill, fm* want of equity, was also allowed, 
in the lord mayor’s court, but who, lyefore | In May, 1887, B. liletl a third hill, for the same 
judgment, is restniiiuMl froin ])roeee(ling in con- purpose, against D. and the mortgagee, but <lid 
kxpienco of a deci'ee made in a suit to administer not serve the mortgagee with process or prose- 
the estate of the debtor, is not entitled to any cute the suit. In Khwember, 1887, D. conveyed 
[uuority in res])ect of siieli attachment over other the ecpiity of redemption to the mortgagee. In 
creditors in the administration of the assets of 1841 D., as }>crsonal representative of (4.. 

the ilebtor. Uodhend v. W(dfon, 8t> L. J., Ch. obtained a decree against B., as heir of 0., for 
577 ; 4 L. T. 280: 1) W. K. 478. payment of, the sum of money ; and B. <lid not 

Sect. 45 of the Bankruptcy Act, 1888, restrict- j in that suit set up any claim in respect of the 
ing the rights of creditors' under execution or judgment: — Held, that, lUKlcr these circum- 
at'rachmerit, is not made applicable to the stances, B. hatl lost his right to be recouped out 
administraiioii of insolvent estate's in the chan- of the term the amount of the judgment, which 
eery division by the Judicature Act, 1875, s. JO. was levied out of the real estate of C. in his 
Pratt V. Inman, 51) L. J., c:h. 274 ; 48 Ch. L). bands. The judgment creditor being barred 
175 ; G1 L. T. 7GO. from levying his debt out of the term, thougli 

not out of the real estate, the owner of the real 
Lien of Judgment Creditor.] — A testator estate is also barred of his equity to be recouj)e(l 
<lirected the trustees of his real estate to raise, the amount/ of the judgment out of the term, 
b}' mortgage, any' sum not exceeding 20.000/., lioifd w PdUm, 1 Jo. A: Lat. 780. 
and to apply the same in })aying such of the 

creditors as they should flunk fit. The When Binding on Devisee.] — Devisee not 

trustees raisctl G, 000/.. and in theij’ answer to a bound. by the amount of a claim substantiated 
bill by a judgment creditoi* of M, to enforce his against the execittors in an action at law to 
lieu, they stated that they' had raised this sum, whicli he was not a party. WiUnon v. Leonard^ 
but liad not further exercised their power, ami 8 Beav. 878. 

refused to do so, exee[)t under the direction of | A judgment recovered against executors, is not 




d, Maeshallikg. 

Generally.] — It being the object of a court of 
equity, that every clainiaiit upon the assets of a 
deceased person shall be satisfied as far as such 
assets can, by any arrangement consistent with 
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evidence against a <]cvisee. 'Marten v. WMelielo^ 
Cr. rh. 207 : If) L. J., Ch. 384. 

The plaintiff in a creditors’ suit having taken 
the bill ])r(> coiifesso, against one of the defen- 
dants, who was the executor, .adduced no evidence 
of his debt <as against the other defendants, wlio 
wen? the devisees of the testator’s real estate, 
and who did not a<lniit the debt except an 
examined copy of the judgment which the 
])!aiiititf had recovereil for at law against the 
executor. Tlic court, under the circumstances, 
refused leave to supply the defect in the evidence 
at tlie hearing, and dismissed the bill as against 
the devisees, with costs. Ih, 

In a creditors’ suit for administration of the 
3’eal and })crsoual estate of a testator, a judgment 
recoveretl against the executors (who were also 
trustees of the j’cal estate) is prima facie evidence 
of a debt as against the ]jer,sons interested in the 
real estate ; but they will be at liberty to adduce ; 
rebut ting evidence. 77// mo/ v. ir/7/7c,41 L.J.,0h. 

; L. ii. 14 Eq. 438 ; 27 L. T. 471. 

A., B. and C., being successive tenants in tail of 
pro] )erty held under au inalienable parliamentary 
title, and B. having, after the death of A. entered 
into ]i<>s, session of the estates, and, together 
with them, of certain leaschobls formerly ni the 
possession of A., his executors brought an eject- 
ment against B. to recover possession of the 
leaseholds as part of his estate. B. having died 
before ti’ial of tlie action, another action was 
brought against 0., the successor in title. C., 
wlio was also executor of B., compromised the 
action on terms of giving judgment and buying 
the leaseholds at a certain price, with a further 
sti])ulation that 4,OOU7. should be allowed as a 
<lebt from B.’s estate in respect of rents received 
by B. Before the corujiromise, a creditors' suit 
was instituted and a decree made for the adminis- 
tration of B.'s estate, wliieh was insolvent. On 
a summons by A.’s executors to i)rove against 
B.’s estate for the amount of the rents actually 
received by him : — Held, that the judgment in 
the action against C. was not evidence of wrong- 
ful possession by B., which could serve as a 
foundation for the claim, and that the ailmission 
by tlie executor as to mesne ])rolits in the 
compromise was inoperative, beiiig made after 
the decree, "falhot v. t^hrewnhuru (Earl) ^ L. B. 
14 Eq. r>08; 20 W. ll. 854. 


Eights in respect of in Administration Pro- 
ceedings,] — A judgment creditor is entitled to 
have satisfaction out of the real estate of the 
<lecease<l debtor, whether his will were duly 
executed or not ; and, therefore, he has no direct 
interest in establishing it, and carrying the 
trusts into execution. Bow ford y, ]VHme. Beat. 
253. " ' 

The ordinary course of the court, in a. suit by 
a judgment creditor, is to decree an account oidy 
of the debt <lue to the plaintilf, and all other 
cro<litors of the same rank, and not to carry the 
administration of the assets further than to 
provide payment of that class of creditors. 75. 

Although a judgment creditor may proceed at 
law, if he comes into this court to have payment 
out of the equitable assets, he must submit to 
' take them as the debtor has directed. He is as 
much bound here by those directions, as a sim}>le 
contract cre<litc»r who has no other remedy. 
Loolm V, Peacock^ 2 Moll. 421. 

Where an estate is sold under a decree of the 
court for payment of debts, a judgment creditor 
will .be entitled to be paid out of the whole pro- 


duce of the estate, and not out of a moiety only. 
TuitHfall V. Tr<(j}j>r,H^ Laicmtfs Otm, 3 Him. 30(K 

Assets are not in3ii‘shalled against ju<lgrneut 
creditor. Sharpe v. Scarhoronqh (7ih/7). 4 Ves. 
538. 

In 1811 a cre< liters’ suit was instituted by a 
simple contract cre<lItor ; tiu' answers were got 
in in 1820; the plaintitrs debt was mlmitred : 
and, tlicreiq)Oii, the assets were b]‘oiight into 
court ill 1823; another simple contract creditor 
obtained judgment against the executors : no 
decree was made in the cause until 1829 : — Held, 
that the judgimmt thus obtained bad ])nority 
overall the siiiqde contract debts. Larliinii \\ 
P{U‘to}L 2 Beav. 219. 

Where A., a bond m-editoi* of the intestate for 
biought an action against the administra- 
trix, who pleaded no as-cts ultra 54/., and then 
A. procured the commissary to assign him the 
administration liond, upon which he brought his 
action, and the administratrix sufiered judgment 
by default. Decreed, that the judgment, shoiihl 
stand a.s a security for so mucli as shmild fall 
short to satisfy A. (hrewdde v. Beihwn^ 3 Atk. 
248. Bee (\inferhunj (^Arehhitfhop) v. B7//.s', 
Salk. 315, where this question was deteiauined. 

In a creditors’ suit, the plaintiff did not satis- 
factorily prove his debt, and tlic bill was retained, 
with liberty to establish the debt at law. 
Semble, that a judgment obtained by him under 
such circumstances, woubl not give 'him priorit}^ 
over the other simple contract creditors. Glbcrt 
V. 8 Beav. 236. 


Interest.] — In the administration of 

assets, interest is not allowed on a judgment debt 
merely on the ground, that the creditor has been 
])reventi.d from rendeilng available his judgment 
by the decree and proceedings in the suit, though 
the debt may, by those means, have been with- 
held from him for several years. Berr'uajfon v. 
Enma. Younge, 276. 


Costs.] — If lands have been sobi umicr a 

decree, and judgment creditors, knowing that they 
have no chance of the fund reaching them, render 
it nccessaiy to tile a suj>plemental bill against 
them, they will not get their costs in that suit : 
and semble, the}" will be obliged to pay the 
costs occ3isioiie<l by such vexatious conduct. 
Barrett v. Berwlrqhatn, Ban. A; Be. 419; 1 
llr. Eq. B. 417. 

A party files his bill as a judgment creditor, 
oljjtains a decree, and compels the other creditoi'S 
to pj'ove their demands under it. On taking the 
account lie is found to have been ovcr])aid, and 
to be a debtor to the estate for the balance so 
overpaid : — Hebl, that ho is not entitled to the 
costs of his suit, and the court will order him to 
bring in the balance due by him, the hill remain- 
ing in opei’atioii for the other creditors, (dwtrea 
V. WrUfht, 1 Con. Ik. L. 267 ; 2 Dr. k War. 77. 

On a bill filed by the executors of a judgment 
creilitor to raise the amount due on tlie judgment, 
it appea,red that the plaintiffs were overpaid : — 
Held, that they were not entitled to the costs of 
the suit. 11). 
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the Tinture of the ]’es|'iect:ive be applied in 

fiarisfaetioii thereof, it ha.s been settled, that 
■where one claimant lias more tlian one fund to 
resort to, and anotlier claimant otiIv one, the 
first claimant shall resort to that fatal on wdiich 
flat second has no lieu. L-uunf v. Athol. 2 Atk. 
446 . 

Where Iwt) e'^taies are moi'tgag'ed to A., and 
one only of the estates to Ih, A. shall take his 
satisfaction out of that which is: not in mortgage 
to B., though the estates descend to twodiSerent i 
persons. I h. I 

Assets cannot be marsliallcd where only one i 
fund chargeablce OtA v. 0/A, Dick. 440. ; 

Itistances of the rule, that a person having a i 
double fund shall not. by his o})tion. disajipoitit ! 
ant)ther who has only one. Ahh'lrh v. ({toper, ' 
8 Ves, 682 ; 7 il. 11. 86. i 

(leneral principle of marshalling assets, that i 
party having two funds, his choice shall not have * 
the effect of disappointing another who has onlj' | 
one, but the latter shall stand in tlie place of the ! 
former : upon that pi’incijjle. ))eneiit of vendor’s 
lien on estate for purchase-money extended 
to thir’d })ersons. 'Tri miner v. Uoi/iie, i) Ves, 
209. 

The principle that one creditor shall not take ; 
a part of the fund which otherwise would have I 
};eeu available foi* the }>ayment of all the credi- 
tors' and at tlie same time ))e allowed to come in 
pari passu with tire other creditors for satisfac- 
tion out of the remainder of that fund, docs not 
apply where that creditor obtains by his diligence 
something which did not and could not form 
a part of that fund. CocltercU v. Blehem.^ 6 
Moore, P. C, 98 ; 1 Mont. D. A D. 45. 

The principle that a creditor taking solely to 
himself part of the insolvent estate cannot come 
in upon the rcmaiiider paid ija>su with the other 
creditors, docs not ap]dy where a creditor 
realises a fund which the assignees could not 
have reached, as in this case, a foreign real 
estate. Ib. 

The general rule of equity is, that ail fair 
creditors stand in a situation etinally favourable ; 
and therefore, if a sub'^equent creditor, by using 
due diligence, has contrived to receive his debts, 
the court will not interfere to oblige him to 
account for what he hais so received, and refund 
it to a prior creditor. Billon v. Burton^ 6 
Eidgw. P. C. 101. 

The doctrine of mai'shalling amounts to this, 
that where one person has a clear right to resold 
to two funds, and another })erson has a right to 
resort to one only of the two funds, the latter may 
say that, as between himself and the double credi- 
tor, the double creditor shall be put to exhaust the 
security upon which tlie single creditor has no 
claim ; but the doctrine does not apply where 
tlie single creditor is liiinself l>ound to the party 
{‘Utitkd to the other securifY, Bolphln v. 
Aijlward, L. E. 4 H. L. 486; 26 L. T. 66G. 

Marshalling assets, by letting sim]de contract 
creditors come in place of a specialty creditor, 
can only be where the specialty creditors ha<I a 
remedy against the real and personal assets of 
the debtor deceased, whose assets are in ctiiestion. 
Jjaco/i^ or Laetnii y. Merthis^ 1 Ves. Sen. 612. 
An<l see S, CL 3 Atk. 1. 

Assets are never nuirshalicd by reason of a fact 
arising or happening subsequent to the death of 
the party. Kear/ia/i v. FlBrhnou^ 6 Eidgw. P. C. 
16 . 

The dictum, of Lord Clare, in Kearrirni v. 
Fltzslmon, 6 Eidgw. P. C. 16. that the rule of 


marslialling assets holds only where it i.s proper 
to be done at the death of t he party whose • 
assets are to be marshalled, and can never arise 
upon any subsequent fact or accident considered. 
BUurd V. Cooper, 1 Ir. Ch. K. 676. 

Assets marshalled, if it appears at any period 
of the cause that specialty creditors have gone 
upon the personal estate, though the bill is not 
framed with that view, (rlhhr v. Onz/ier, 12 
Ves. 416 ; S R. E. 64S. 

As between Simple Contract and Specialty 
Creditors.] — Where specialty creditors exhaust 
the personal assets, simple contract creditors 
stand in their place, and may come upon the 
real, fr/dfoii v. ilfinroek, 2 Atk. 424 ; Eidgw. 
601. S. P., Soamenx. Rohinmn, I Myl. (k K. 500 ; 

2 L. J., Ch. 156 ; Lloijd v. WlUUann, 2 Atk. 
io8 (bond creditors). CharJen v, Andrpu% 
Mod. 151 (specialty debts secured on real estate). 
Aldrich V. (Aoper, 8 Ves. 682 : 7 E. E. 86 (mort- 
gagee of freeholds and copyholds, also a specialty 
creditor), liohintm/i v. Tonge (1 P. W. 680) being 
overruled. 

Voluntary Conveyance.] — A. conveyed 

part of his lands in trust to pay his debts, and other 
part to inaiutaiu his children ; this last convey- 
ance is voluntary and vohl a.s against creditors, 
though good against himself. So where creditors, 
having a lien on land, take satisfaction out of 
the personal estate, which was liable to debts of 
an inferior nature, the inferior creditors shall 
stand in their place and have satisfaction out of 
the land. Sneed v. CAlpepj/er, 7 Viu. Abr. 
52, pi. 7. 

Unpaid Vendor.] — Tf the vendor ot an 

estate, tiie contract for which was not completed 
in the lifetime of the testator, who was the pur- 
chaser, is afterwards paid the purchase-money 
out of the personal assets, the simple contract 
cicditors of the testator shall stand in the place 
of the vendor with respect to his lien on the 
estate. Quiere, if a pecuniary legatee would be 
entitled to the same beiielit against the devisee. 
Selby V, Sdby, 4 Euss. 666 ; 6 L. J. (O.S.) Ch. 
117 ; 28 E. E. 117. 

Judgment Creditor.] — Assets are not 

marshalled against judgment creditoi‘s. Sharpe 
V. Scarborou/fh {^EarV), 4 Ves. .568. 

Insufidciency owing to Devastavit,] — 

When s}>ecialty debts of a deceased person 
have been paitl out of his personal estate, 
which was sufficient also to i)ay his simple con- 
tract debts, and the executor subsequently 
commits a devastavit which renders the personal 
estate insufficient to pay simple contract cfeditors, 
they are entitled to be paid out of the real 
estate of the debtor, to the extent to which the 
personal estate has been onerated by the specialty 
creditors, FUard v. Cooper, 1 Ir. Oh. E. 676. 

As against Devised Estates.] — Under a charge 
of debts, creditors by simple contract may, by 
marshalling, follow devised estates ; if no de- 
scended estates, or they have been applied. 
Kidney v. Coumnaltev, 12 Ves, 155; 2 E. E. 118. 

As against Property mortgaged jointly with 
Testator’s.] — An executor mortgaged his tes- 
tator’s estate conjointly with his own for 3,000^^,, 
pf which lOOOZ. was declared invalid as against. 
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the teRtator s estate. A cretlitors’ suit was after- 
wards instituted, and the executor subsequently 
made a further cliai'g'c on the same estates for 
2.5(H>/., and whicli was declared invalid as 
re.t 2 ^ar<le(l the testator’s estate : — Held, that the 
eretlitors liad equity to compel the inortji^’ajxee 
to obtain payment of liis first mortgage wholly 
out of the executors ]»rivate estate, so as to 
exonerate the testator's estate for their benetit. 
iShalcnhsif v. D'hvon, 7 L. J., Ch. 180. 

Interest, Eight to.] — Simple contract creditor 
entitled to stand in the place of the specialty 
creditor, wlio had cxhaustcil the personal estate, 
against tlie real estate, is not, it appears, entitled 
to charge the real estate with interest, altlioiigh 
the fund taken b}" the specialty creditor was 
productive. LcUjhton v. Ilatjes-^ 2 Moil. 523. 

Where the }>ersonal estate was exhausted by 
the specialty en'editor, and a decree for niai- 
shnlliiig the assets made, a considerable time 
having elapsed before the real estates could 
be made available : — Held, that the simple 
contract (iveditors were not entitled to have 
riiised out of the real estate, in satisfaction of 
their d(.‘bts, the interest which would have 
accrued on the specialty debts if they bad 
remained unsat islied, Cradoeh v. Fijjjvr^ 15 
fSim. 301. 

Equity of Creditors generally to Benefit — 
Practice of Court.] — One dies indelUed by mort- 
gage and simple contiact, one of the simple 
contract creditors gets judgment of assets, cum 
accidcrent : the executor applies the assets to 
])ay off the mortgage ; the simple contract 
creditor shall stand in the place of the mort- 
gagee as to what lie has exhaii.sted out of the 
personal assets, and this being only by the 
aid of equity, all the simple contract creditors 
shall come in equally with the creditor that has 
got judgment. Wlhou v. Fielding^ 2 Verii. 703 ; 
lb Mod. 12<). 

The court will not marshal assets for the pay- 
ment of a simple contract debt out of real estate, 
where the bill has not been tiled on behalf of 
all the eretlitors of the deceased ; and liberty to 
amend the hill at the hearing was jcfused under 
the circumstances. Comwllg v. 21'Bes‘mof^ 3 
Jo. .y Lat. 200. 

Whore a testator, suiiposing himself to be 
entitled to an estate in fee, which he had 
only in tail with ultimate remainder in fee, 
devised that estate among others for payment 
of debts, and afterwards by recovery obtaiiictl 
the fee, but <lid not republish his will ; ami 
afterwards a bill was tiled on behalf of his 
eretlitors, both by specialty and simple con- 
tract creditors, against the legatees and heir- 
at-law for admin isti-ation of the personal 
estate, and that if necessary the will might 
be established and the debts paid out of the 
realty, and the defendants did not by their 
answer <leny that the particular estate passed 
by the will ; and a receiver was appointed of 
the estate generally, and the suit then abated 
and was not revived till eighteen years after- 
wards, and the objection, was then taken that 
whore a supplemental bill was filed by a simple 
contract creditor the estate did not pass, and 
that the plaintiff was not entitled to marshal, 
the original bill not being expressly or appa^ 
rently framed for that purpose : — ^Held, never- 
theless, that as the plain tifi sought to afiect the 
descended estate in place of specialty eretlitors, 


he was entitled to have tlie benelit of the estate 
in quevStion bv marshalling. I7c/vr.s* v. Olhrr, 

1 Y. & C. 0. \\ 211 ; 11 L. J., Ch. 112 ; b Jar. 
273. 

A sim])le contract creditor who has ncijiiired 
a right of marshalling real estate is not barred 
by the lapse of less than twenty years. Ih. 

Specialty Creditors— Different Specialties.]- — 
One dies, leaving a debt by judgment, aiul 
another by bond ; the judgment creditor levies 
his debt out of the ])e!‘sonal estate : whether the 
bond creditor shall, in equity, stand in the place 
of the judgment creditor, and charge the land 
with li.is debt. Ponuj v. Marsh, 2 Vent. 182. 

A person mortgages fi'cebohl estates ; and two 
months afterwxuds he surrendered coj_)yhold to 
the use of tlie moidgagee. to secure the same 
debt. In a suit after the death of the mort- 
gagor, for the administration of his assets, the 
freehohls wxM*e sohl with the consent of the 
mortgagee, and the personal estate having been 
exhausted, the mortgage debt was, by order of 
tlie court, satisfied out of the proceetls of Uie 
freeholds : — Held, that the specialty creditors of 
the mortgagor wein entitled to stand in the })Iace 
of the mortgagee against the copyholds, to the 
extent of the sirni wdrich the mortgagee had 
received from the freehold estate, fhcipute v. 
Fdfoards, 2 lluss. 2-81i, n. 

Husband and wife being lessees of a rectory, 
assign it to trustees, in trust to sell and pay 
certain bonds of the husband and mortgages on 
his freehold estates ; and by deed of even date, 
the husband, in consideration of his wife having 
joined in the assignment, conveys his freehold 
estates in tiaist for himself and his wdfc for their 
lives, and after then’ deaths to be sold for benelit 
of tlieij’ cliildren. The produce of the rectoiy 
was not sufficient to pay, in full, both the bonds 
and mortgages : — Hel<l, that the bond crcdit<u’s 
had no right, as against the children, ti:) rhinw 
the mortgages upon the produce of the freeliolds. 
Boatman v. Johnston, 3 Sim. 377 ; 30 R. 11. 172. 

Although a specialty ereilitor has a right to 
resort to the descended real estates of his flebtor 
as legal assets, he cannot j»artici}.>ate in the 
benetit of the trust of his <lebtor’s real estate 
devised by him upon trust for sale for ]rayment 
of his debts, w'ithoiir biinging what he had 
obtained out of the descended estates into hotch- 
I'jot. Chapman, v. Fsgar, 1 fc>m. G. 575 ; IS 
Jiir. 341 : 2 W. R. SG.‘ 

Volunteers.] — Creditors specialty, 

wdio arc mere volunteers, are nut entitled to 
compete wilb ci-editors on simple contract for 
valuable considemtion, but as agaiiist the de- 
visees of the debtor have a riglit to stand in the 
place of mortgagees who have exhausted the 
fund pi'ovided by the testator for the payment 
of debts. Lomas v. Wright, 2 Mvl. tV; K. 7G1I ; 
3 L. J., Ch. 08. 

Testator devised his estates in B. to the same 
uses as the estates coni})rised in liis eldest son's 
marriage settlement w^ere thereby limited to : 
and he devised his estates in Isl. to trustees in 
trust by sale or mortgage to I’aise portions of 
5,000^. each for his youngest children ; and from 
and after the performance of that trust, and 
subject thereto in the first instance, and subject 
to the payment of such of his debts as his per- 
sonal estate should be insufficient to satisfy, he 
devised those estates to his eldest son in fee, and 
appointed him his executor. The testator died 
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ii}d<.‘bTetl hy speciall}' as well as simple contract, paid out of the land, in order to leave the 
aial his personal estate ])eiH!j^ insufficient to pay personal estate to those who have no other fun<l, 
his debts, his eldest son, with the coucurrejico of applies equally to the case where one of the 
the trustees of the estates in M., sold those legacies only is charged upon reffi estate, Seede^^^ 
estates, and exliaii.ded the |mx*eetls in making v. ColUm, 9 Hare, h56, 

good the dcfieiency of the ]jersmial estate to pay The court does not construe a charge upon 
tile to'^taror's debts : — Held, that his youngest i real estate of one only of several legacies if the 
cliihlren were entitled in respect nf their portions j personal estate should not be sufficient as intended 
to a eha.ree on the estate in B. equal in amount | for the exclusive beneht of that legatee, but 
t<i the proceeds of the estates in M., which had | construers the intention of the testator to be, 
been applied to pay liie specialty debts. Leyk j that all his legacies shall he paid, and therefore 
V. Letjli. lo Sim. 13;”). i that the charge is to take effect if the personal 

A. executed a voluntary settlement of real j estate be insufficient for the payment of ail the 
estate to uses in favour of his four ehiidren, and | legacies. Ih. 
he covenanted that the estate should remaiti to ! 

asos and for iiuirt enjoyment, ile after- [ charged on Eeal Estate— legatee 

wards ujorigiiged the settled etetate witliliis own I hefore Pay Day. 1 — Legacy charged on 

niiscttled estates and died :-Helcl, that the , ,,aTaWeAt a future daj? shihs, 

childicn were entitled to thiou the niortgagcs ; estate, by the ileatli of the legatee 

on the uinsmtled estate, and as aganist legiUees, i paYinent, and the assets 

to piove under the, a, venauts against the satlorsj marsliaUed. Peurre v. Ves. 

assets fur the (lama jze they bad sustained by the 

morigage. 7A//c.s- v. Cox. 32 Kea^, 118. ' AVdiere a lee-acv is given out of a mixed fund 

h.. the (Itviier ot an estate s^ije^t to an out- personal estate, payable at a future 

.stamhiig teim. uioitgaged It to 1. hU uho ,|[iy_.,n,|tliclegiitcediesboforetliedayofpaY- 
aete.la.sthcsoUcitor,d both ,airties.hande, lover d„ub,fui y.hether the court will 

certain .locuineiits to 1- winch he reprcseiited so as to turn such legacy upon 

to be. aiul winch 1 on liis rfpre,seiita,tious personal estate, in which case it'would be 
believe,! to be, the title , lee, Is ,4 the piopoi transmissible: whereas, as against 

b. subsequently sokl the (irtate, unknown to h., death b' the 

to C., without notice of the prior incumbiaiice, j Ahhu/d.m.l Atk. 482. 

-ostensibly to pay certain legacies eharkmd upon 
it, together with other property belonging to S. : 

—Held, that F. was entitled to have the legacies As between Legatees and others— Creditors 
paid out of the other estates upon which they i — Mortgagees — Devisees.] — Court will marshal 
were charged : and, in tiie event of tlmir being assets in favour of legatees, wliere specialty 
{sufficient, to hold the estate free from the charge, creditors exhaust, as against the heir, in respect 
Fh(ck w Shaw. Coh/or \\ Fhtrh. 19 beav. .”>00 ; of estate descending, and against residuary 
18 Jur. 935. S. C.. 5 .H. L. Cas. 905 : 26 L. J., devisee, but not as against a specihe devisee. 
Ch. C>5 ; 3 Jur. (X.S.) 25. JTanhif v. lloherf^. Ambl. 127 : Dick. 1<.»4 ; 2 Coll. 

C. 0. 512, n. 

Legatees, as between.] — One. by will, gives A testator, after directing payment of his 
.several legacies, some charged on the real estate, debts out of the proceeds of liis personal estate 
and otliors not : if the personal estate proves not and certain real estate, and bequeathing the 
sufficient to pay all, the legacies charged on the surplus of this mixed fund to G., devised the 
real estate shall lie paid thereout, or if they residue of liis real estate to C., “ nevertheless 
have been paid out of the persomd estate, the charged in manner thereinafter nientioiied,” and 
other legacies, as to so much, shall stand in their then followed the bequest of an annuity charged 
place upon the land. Blujh v. JJarnlcy (iv?/7), on the estates subject to the last-mentioned 
2 P. W. 620. S. P., v. Ma.sfcr,s] 1 P. W. devise. He then bcvqueatlied a legacy to C., and 

422. Ilanhij v. Bohertn. Ambl. 127. S. (\. nom. the personal assets being insufficient for the dis- 

ILindif V, Fhhor, Dick. lU-k S. C.. nom. Ilauhy charge of the debts : — Field, the 3.'esiduary devise 
V, Fisher. 2 CrJl. 0. C. 512, n. being mgarded as specific, that the legatee was 

'frust of a term by will, to “ pay the several not entitled to marshid the assets as against the 
legacies hereby given, and also the several other devisee. Hensnuoi v. Fryer, 39 L, J., Cb. 97 ; 

legacies hereinaftei' bequeathed": a codicil, L. R. 3 Ch. 420; 17 L. '1\ 394; 16 W. li. 162. 

reciting that the legacies given by the will to lleversing, 12 Jur. (x.s.) 681. 
the testator’s daughters wcJ*e not an adequate If a creditor by bond exhaust tlie personal 
provision, gave each itf tliein a further legacy, in estate, a legatee shall stand in his place and be 
addition bi the said legacies given them j*espec- paid out of real estate. Burton v. Pierpolnt, 2 
tivcly by the will. The legacies by the codicil P. W. 81. S. P., Tlpinmj v. Tipping, 1 P. W. 
are not*^ charged upon, the real estate ; assets 730. 

marshalled accordingly. Bonner v. Bonner, 13 Bight of legatees to stand in the place of 
Yes. 379. " specialty creditors, paid out of the personal 

Pe(mniary and demonstrative legatees, with a estates, against estates descended. Aldrich v, 
deficient fund on which their legacies are charged, (\)oper, 8 Ves. 396 ; 7 B. B. 86. 
have a right to throw simple contract creditors Legatees not entitled to stand in the place of 
on descended estates, so as to marshal the assets bond creditors, and to have satisfaction out of 
in their favour. Sellon v. Watts, 28 Bcav. 519 ; the real estate devised, but are entitled to stand 
9 W. B. 847. ia the place of mortgagees. Forrester v. Leigh, 

The rule, where there are two classes of lega- Ambl, 172, 
tees, the one having a charge upon real estate, A. devises (after payment of his debts, which 
the other having nonsuch charge, and the person- be wills to be first paid) his lands (in mortgage) 
alty is not sufficient to satisfy both, that the to B,, his wife, for life, and after her death to C., 
legatees, whose legacies are so charged, shall be and directs the residue of his personal estate to 
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he ])lacctl out. at interest, B. to have the interest out of the })ro(hicc of tlie sale of B. tlie a.inom)t 
during her life, and after her death to 0., and paid to the judgaioiit creditor fait of the produce 
gives Ih 1,500/., jirovided she accept the devises of the sale of A. J/l 

and bequests in lieu of dower; there is not Real assets, dest^ended, how marshalled between 
suilicicrit ]>ersonal estate to pay the debts and specialty and simple contract crciiitors ami lega- 
Icgacies.; if the mortgagee take part of the , tees. v. Dick, 253. 

personal estate, tiie legatee shall, for so much, 

stand in his place. LvtltUin v. Leigh, Cas. t. Tab Heir Devisee.]— AVlun-e real estates are 

53. S. r., 3hr/v*.v v. JShrrin^ Dick.' 542, devised to the heii*, although for certain puiqioscs 

Where the mortgage debts of a testator are he takes Ijy descent, yet as Ijetwcen him and the 
primarily ])ayable out" of his personal estate, the devisees of other ])arts of tlie testator’s estates, 
devisees* of a mortgaged estate arc not entitled the estates devised to tlie former are not to be 
to have the mortgage flebt satisiied out of the applied in payment of the delits in priority to- 
personal estate until the pecuniary and specitic the estates devised to the latter. Biedennan v. 
legatees and annuitants arc satisiied; the pecn- 8oijnwin\ 8 Beav. 308 : 10 L. J., Ch. 177. 
niary legatees and annuitants being entitled to Under the 8 4 Will. 4, c. 100, s. 8, an heir to 

have the assets marshalled, so that any payment whom lands are devised by his ancestor, takes 
in respect of the mortgage debt of the personal them as devisee for all purposes, an<l therefoi'C 
estate would have to be* recouped by the mort- the pecuniary lcgatee.s are not entitled to have 
gaged estate. Forcher v. 14 W. R. loll, the assets marshalled as against him. Strlrldancl 

Where the testator gave his wife an annuity, v. Striehla nd^ 10 Sim. 874 ; 0 L. J., Ch. Oo. 
and made it a primary charge, in priority of all 

other legacies, on a leasehold, which was, witli Charge of Debts on Beal Estate.] — If 

two policies, subject to two mortgages, and one owes debts by bond, and devises his lands to- 
directed that if tlie rents were insufficient to .J, in fee, aiul leaves a specitic legacy, and dies,, 
satisfy the annuity, then to be paid out of his and the bond creditors come upon the specitic 
other personal estate : the executors paid off the legacy for payment of his debts, the specific 
mortgages out of the proceeds of the jjolicies and legatee shall not stand in the place of the. bond 
the general personal estate, and the rent was creditor, to charge the land, and why. Hade- 
found insufficient to pay the annuity in full : — wood- v. Pope, 8 P. W. 828. 

Held, that the legatees (other than the wife) One devises all his poi’sonal estate to his 
were entitled to have the assets marshalled, and daughter, and all his real estate to trustees iiii 
to stand in the place of the mortgagees, to the trust, to pay <lebts, &c., remainder to his daughter 
extent of so much of the mortgage as should be in tail, remainder over ; the personal estate sliully 
so apportioned upon the leasehold estate. Joint- in the first place, be all applied to pay the debts. 
mil V. Child, 4 Hare, 87. 2h. 

One seised in fee owes debt by bond, and On a devise of lands to pay debts, a Icpitee, 
devises his lands to his heir in tail, and gives whether specific or pecuniary, shall be paid out 
several legacies, after which he dies, leaving the of the lands, if the simple contract creditors 
heir his executor ; the heir, with personal estate, exhaust the personal estate. Ih. 
pays off the bond debts, by which means there Where the. testator, by his will, had ordered 
are not assets to pay the legacies ; the legatees his trustees to possess themselves of his estates 
are without remedy^ the land being devised in and substance, and to pay debts, it was held, that 
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that there was no ecjuity in favour of ]>ecuniarj 
lo.iratces. to have the assets marshalled, so as to 
throw the debts upon tlie real estate devised to 
X. : but, secondly, that both the debts and 
legacies were, by the words of the will, effec- 
Uially charged u})on that estate. MlreJunm' v. 
Sc(()fe, 2 MtL iSc C. 1)95 : 7 L. J., Ch. 22. Affirm- 
ing 1 Jur. 134 on different grounds. 

A testator, by his will directetl that his debts 
and funeral atnl testamentary expjcnses should 
be paid out of the fuiul thereinafter provided for 
the paynieiit thereof. He then devised his real 
estate to trustees for sale, am I directed them, out 
r>f tlie. proceeds, to pay his debts and funeral and 
testamentary expenses, and to hohl the residue 
tiii eeiiain trusts. Pie then bc(|neathe<I his per- 
sonal estate, after and subject to the payment 
•of his dtibts ami funeral and testamentary 
expenses : — Hell that the personal estate was 
the primary fund for the payment of debts; 
held, also, that the iloctrinc of marshalling was 
applicable in favour of the legatees and annui- 
tants, and that they might stand in the place of 
the creditors as against the real estate ilevised in 
trust for sale and pavnient of debts. Patrymn v. 
.Scott, 1 Be G. M. & G. 531 : 21 L. J.. Cli. 345 ; 
15 Jiir. 898. 

A. testator devised real estates upon trust for 
payment of his debts and funeral and testamen- 
tary expenses, and subject thereto upon various 
trusts ; and bequeathetl legacies and annuities : — 
Held, a case for marshalling at the instance of 
a legatee of an annuity where the personal estate 
had been exhausted in jjayment of debts. Ih. 

A testator bequeathed legacies to A.. B. and C., 
payable out of his personal estate, ami he devised 
his real estates, subject to the payment of his 
debts, to D. and E. The personal estate being 
-exhausted in ]>ayrnGnt of the debts, the legatees 
wore field entitled on the principle of marshalling 
to have recourse for payment to the real estate to 
the prejudice of the deVisees. Siiytpen v. PaclibL 
19 Beaw 405. 

The 3 A 4 'Will. 4, c. 104, has not affected the 
law as to the marshalling of assets in favour of 
pecuniary legatees against devisees of real estate 
•charged with or devised subject to the testator’s 
debts. lUelu/rd v. Bacrett, 3 Kay A J. 289. 

The question now, as before the act, is one 
■simpiv of intention on the whole of the will. 
'■Ih. ' 

A mere cliarge of debts upon the real estate 
or a mere devise of the I’eal estate, subject to 
testator's debts, without any trust, is sufficient, 
in the event of the })ersoual estate ]>]‘ovi ng inade- 
quate to pay both debts au<l legacies, to entitle 
the legatees to come upon the real estate so far 
.as the })ersoualty has been applied in paj^meiit 
of debts. Ih. 

A testatrix, after directing licr debts and 
funeral and testamentary ex}>euses to be paid by 
her executors as soon as conveniently might be, 
and making a certain specific beipiest, gave a 
legacy of 5uOZ. to L. iff. She then made other 
s])ecihc ]}eqne.sts, and devised and bequeathed 
tlie resitlue of her personal estate and all her 
real estate to her trustees upon trust for sale 
and conversion, and to hohl the proceeds of 
Sfde iq)on trust for certain beneffeiaries therein 
mentioneclaml she appointed her trustees execu- 
tors of her will. The personal estate not specifi- 
cally bequeathed was insufficient to pay the 
legacies in full after satisfying the debts and 
funeral and testamentary expenses : — Held, that 
L. M. was entitled to have the, assets marshalled 


I so that her legacy of 500Z. might he considered 
! a charge on the real estate to the extent to which 
I the personal estate had been applied in the pay- 
; ment of the debts and funeral and testamentary 
I expenses. Stoheji, In re, Parmns v. Miller, (>7 
I L. T. 223. S. B., Salt, In re, Brot/ncood v. 

! KeeUnif, 64 L. J., Gh. 494 ; [1895] 2 Ch. 203 ; 

I 43 W- B. 500, Contra, Bate, In re. Bate v. Bate, 

\ 59 L. J., Ch. 277 ; 43 Ch. B. 600 ; 62 L. T. 559. 

I A testator directed estates to l)e .sold, and the 
I produce to be ap>plicd in payment of the mortgages 
j due from him, and the residue of the produce to 
I be considered and applied as part of the residue 
; of his pensonal estate ; and he gave and devised 
j the residue of his real and personal estate upon 
j trust, after payment of his just debts, for the 
j benefit of all his children ; and the testator 
I afrerwanls, by a codicil, confined the residuary 
j gift of the produce of the estates directed to be 
I sold to his younger children : — Held, first, that 
I the devisees of the produce of the real estate 
I directed to be sold were entitled to have the 
personal estate applied in payment of the mort- 
gages ; secondly, that pecuniary legatees were 
entitled to stand in the place of the mortgagees, 
against the estates so devised, to the extent to 
which the mortgages have been paid out of the 
personal estate ; and, thirdly, that such pecuniary 
legatees were not entitled to stand in the place 
of a vendor to the testator, part of whose pur- 
: chase-money remained unpaid at the testator’s 
I death, to the extent to which the purchase- 
money had been pairl out of the personal estate. 
Wi/fJie V. Henniker, 2 Myl. A K. 635 ; 3 L. J.. Ch. 
24. 

Unpaid Vendor.] — M. agreed to purchase 

an estate of plaintiff' for 1,200C but <Iied before 
be had paid the whole of the purchase-money. 

I M., by will, gave SOOZ. to his .sister, and devised 
the estate purchased, and all his personal estate, 
to J., his executor, who committed a devastavit, 
and died, whereupon the purchased estate 
descended upon B., his son. The court, to give 
the legatee a chance of being paid out of the 
personal estate, directeil plaintiff to take satisfac- 
tion on the purchased estate for the remainder 
of the piircha.se-inoiiey. PoUe,efen v. Moore, 3 
I Atk. 272, ■ 

Pecuniary legatees are entitled, as against the 
devi.sees (under the doctrine of marshalling 
assets), to stand in the place of an un|>aid vendor 
whose lien has e.xliau.stcd the -[personal assets. 
Lit ford (^Lord) v. Keek, 35 Beav. 77 ; 35 L. J., Gh. 
302 ; L. 11 1 Eq. 347 : 14 AY. K. 240. 

Where the vendor of an estate would have 
absorbed the personal assets in payment of his 
purchase -money, a ratable contribution was 
decreed as between the devisee of the estate and 
the legatees and annuitants under the purchaser’s 
will. Headley v. Ileadkead, G. Coop. 50, 

\ - If the vendor of an estate the contract for 
I which was not complete in the lifetime of the 
testator, who was the purchaser, is afterwards 
paid the purchase-money out of the personal 
assets, the simple contract creditors of the 
testator shall stand in the place of the vendor 
in respect of his lien on the estate. Quaere, if 
a pecuniaiy legatee would be entitled to the 
same benefit against the devisee. Selhy v. Sdhy, 
4 Russ. 336 ; 6 L. J. (O.S.) Ch. 117 ; 28 R. R. 117. 

AV'here a party, who had contracted for the 
purchase of an estate, died leaving the greater 
part of the purchase-money unpaid, and the 
estate descended to his heir-at-law, the vendor’s 
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« -nnnaifl m-irchase-money was mar- i persons, it was stipulated that, in case of the 

property of the partnership be then divided 
betweeri the surviving partners and the executors 
■trier. One .i)artner, by his 
■y to be converted 
■ested for the beneiit of his children, and 
partners Ids executors, and died, 
ren all infants, lire two sur- 
s, having proved the will, had 
le nartnershii) valued, and then 

T. uooj,.r,. 

ow shall stand in the place of creditors firm, and debited the new iirm with the value oL 
ount of her paraphernalia against real the testator’s share of the partnership propevtj 
ountoi ne r i 542. but did not otherwise execute the directions 

( 'P(irhi 2 Atk. either of the articles or of the will :--Held, that 
bert V Morr/an 1 Atk. 440. See also this transaction must be treated as a nullity so 
3 Atk. 438, and Oneulv. far as the children’s interests were concerned, 
■’w iqo ^ Wedderljurfi Y. edderhurn,, 4 Myl. W 41 , 

• • ■ 8 L. J., Ch. 177 ; 3 Jur. 596. Attirming, 2 Keen, 

Between Legal and Equitable Assets.] lr\ here 722. 

' .d .d...-- _quitable assets, the ihe cxe< 
will take their satisfaction out of surviving ] 

benefit of the his share ... ^ ^ 

who held answerable for a proportionate share ot the- 
' 1 - profits of the trade, notwithstanding that the 

re capital of the partnership at the time of the 
Ih’e. Ch. testator’s decease consisted only of debts clue to 
the partnership. JK 

When a testator has authorised the employ- 

•• ’ • ' di in trade, though the iirm 

Kich it , is ' so ' employed ■. , becomes: , bankrupt,. 

' ' ' , be' .."made against ..tlie'^ ■ 'estate ■ of';:, the* .■ 

' ipect'"of the ihoney:tjf:';'the'. :tes-':, ; 
employed. Scoft v. Izon, 34 Beav. 434. 

A testator was partner in a well-established 
business under articles by which, 
:ner, liis share w.as to: be 
ig partners .txt a price 'to be 
' dick-taking, and to be 
over two years, 
aiiii'um from his' 
He appointed three' executors, one of 
e of his partners in the ■business, 
ome years after his, death,: became ; 
2 tliird never was concerned in the 
2 value of his share was ascertained 
:he amount being allowed for some 
in in the hands of the firm, whO' 
heir books as a debt, and allowed 
at ol. per cent, per annimi wdth 
One of the residuary legatees, upon 
titled to: payme;nt' of • ,hei‘ i:.share^ 
refused to accept payment on the above footing, 
and filed a bill agaiiist the executors ;clai.miiig,', to.:, 
be entitled to a share in the profits of the laxsi- 
ness arising from the use of the testator’s capital. 
The money had been left in the hands of the 
firm with the knowledge of the testator’s family, 
and all his resitluary legatees, with the excep- 
r.inn of the nlaintifi, approved of whnt had been 


Bpmle V. Prior, 8 Bim. 189; ^ L. J., 

Overruling CoppUi v. Coppin, 2 P. W. 291 

Paraphernalia, Claimfor.]-Whf;ret.liepeiW. of «ie deoeasecl par . 

estate has been eshaitstea to pay specialty wiipdirccted all Ins pioput> 
oratitovs, the -n'iclow shall stand in their place and inyt..„.. -- - 
for her paraphernalia upon the real assets of the appointed Ins co-p 
heir, kidmi v. CorM, 3 Atk. 309. See also leaynng his childi 
ThunM V. rmnrn. 1 P. W. 729 ; Tynt v. Tfiit, Tiving co-partne 


icutors of a testator, who were also his. 
partners, and hnd continued to employ 
of the partnershh-* capital in trade,. 


there are legal aml^ also cq 
creditors who ill ib- 

the legal assets shall have no 
equitable assets until the other creditois, 
can only be paid out of those assets, have there- 
out received an equal portion of then; respective 
debts, Sheppurd v. Kent, 2 Tern. 436 ; Pre. Ch, 

190. . , , . 

A. devises all his real and personal estate to ^ . 

his executors and their heirs, in trust to sell and raent ot Ins estate 
pay ail his debts; his real estate being only in which A ’’ '' 

equitable assets, and the testator leaving debts no proof can 
by bond and simple contract; if the bond bankrupts in res 
creditors are paid out of the qiersonal estate, tatoi so ( 
they shall bring it back again into hotchpot, if A te?..,.-- 
thev wouh'l be paid anything out of the real and prospmmis 
llilto Pea Y. Pea, 2 P. W. 416. And see on the death of any par 
HadetroodY, Popef'^ P. W. 323; r. Bur- taken by the surwvm; 

Ibiahm (Counte.s\4, 1 P. W. 228, ascertained from the last 

j E in 1829, devised all his estates and paid by instalments extending 
efiecis to trustees in trust for sale and payment with interest^at oh per centner 
of debts, Subsequently to the date of his will, death, x 
J, E. rmrehased other real estates, which, on whom iva 
his death in 1852, descended to his heir. In and anoth 
administering J. E.’s assets under the direction a partner 
of the court :—Helcl, that specialty creditors, business, 
resorting to the descended estates, must tnst but not pi 
bring into hotchpot the assets so receix'ed before j’^ears to i 
thev' could narticipate in the benefit of the trust, treated it 
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contractors died : — Held, that his estate was 
entitled to sha.i-e in the profits of the contract ; 
and that those |)rofits were to he the actual 
})rofits ascej’tained wh.eii the contract was com- 
pleter]., and not by valuation or by sale of the 
contract, jy-rdy}// v. Keunaril^ 43 L. J.. Oh. 
32H ; L. E. 1) Ch. 886 : 80 L. T. 186 ; 22 R. 
186. 

The deceased contractor named in his will three 
executors. Before the will was proved, tlie four 
other cmitractors siirnetl an agreement, in which 
they, and also tlie tlu’ee executors, were named 
as parties, a. blank being left for the names of 
the exeeutors. The tvill was afterwards proved 
by two only of tho executors, and those two 
exeeutras rheu signed the agreement : — Held, 
first, on the construction of the agreement, tliat, 
tliough sigiHsl hr two only <“»f the executors, it 
was landing on the other contractors : secondly, 
that no regardcould Ijejjaid to evidence that the 
other contractors cxijccted the concurrence of the 
third executor, and would not have entered into 
the agreement if they ha<l been aware that he 
would rennunce, J/j. 

Liability of Executor.] — By the law of Eng- 
land, if an executor or a trustee joins a partner- 
ship or compari}’, he is personally liable for all 
the consc'.piences, and if he acted within the 
scope of his autlnnit}’' he must seek indemnity 
from the trust estate. Lumsden v. Buchanan^ 
4 Macq, H. L. 950. S. P.. Burlter v. Barher, 
1 Temi Rep. 295 ; 1 E. E, 201. 

Where the executors of a deceased partner 
continued his share of the partnership property 
in trade f»")r the benefit of his infant daughter : — 
Held, that they were liable upon a lull drawn for 
the accommodation of the partnership, and paid in 
discharge of a partiierslii|) debt, although their 
names were not added to the firm, but the trade 
was carried on hj the other partners under the 
same firm as before, and the executors, when 
they divided the profits and loss of the trade, 
carried the same to the account of the infant, 
and took no part of the profits themselves. 
'IJlfflitman v. Towuroe^ 1 M. & S. 412 ; 14 E. E. 
475. 

An executor of a trader carrying on the trade 
after his death, though avowedly in the character 
of executor, is nevertheless personally liable for 
ail the debts contracted in the trade after the 
testators <leath, whether he is entitled or not to 
be wholly, or to any extent, indemnified by the 
testatoi-’s personal estate, and whether the tes- 
tator’s estate is sufficient or insufficient for that 
purpose. Lithovehere v, Tuppe)', 11 Moore, 
P. (1 198 ; 5 W. R. 597. 

Hcither does the propriety of the executor’s 
conduct, as between himself and thorn beneficially 
interested in the testatoi-'s personal estate, give 
the creditors of the trade, becoming so after the 
death of the testator, the rights of creditors of 
the testator ; it being immaterial, as far as they 
are concerned, whether the testator, if he had a 
partner, was bound by a covenant with him that 
the executor should continue the trade in part- 
nership with the surviving partners. Ih. 

A promissory note given to a creditor by one 
of the executors in the name of the testator’s 
firm, while the executor was carrying on the 
business pursuant to directions in the will, but 
was ignorant that the estate was insolvent : — 
Held, pei'sonaily binding on the executors. 
Lncasr. Williams, 8 Giffi 150 ; 8 Jur. (n.s.) 207. 

Held on appeal, that the right of the executor 


to restrain proceedings on a judgment which 
entitled the creditor to execution cle bonis 
proprlis could not be asserted in an action to 
administer the estate of his testator, and decision 
affirmed on that ground. S. C., 4 He G. F. k J. 
436 ; 10 W. E. 606. 

Executors carried on their testator’s trade in 
that character, and in the ordinary course of the 
business accepted a bill, describing themvselves in 
it simply as executors of their testator : — Held, 
that neither these circumstances, nor the form of 
the acceptance, relieved the estate of one of the 
executors, who died in the lifetime of the other, 
from the ordinary equitable liability upon the 
bill. Llverpiwl Borough Bank v. Walltor, 
4 Be G. &: J. 24. 

When Authorised.]-— It is a rule, without 
exception, that, to authorise executors to carry 
on a trade with the property of a testator held by 
them in trust, there ought to be the most distinct 
and positive authority and direction given by 
the will itself for that pur])Osc. Klrhmau v. 
Booth, 11 Beav. 278; 18 L, J., Ch. 25 ; 18 Jur. 
525. . 

A gift and devise bj^ one of the partners in a 
cotton-mill of all his pro})ertY, estate, and 
effects, to trustees, ujion trust to lay out and 
invest two third parts thereof upon real or good 
personal security, or to transfer the same, and 
allow it to remain in the concern of which he 
was one of the co-partners in the names cf his 
trustees, and alter, vary, change, and transpose 
the same as they should think fit, and stand 
possessed of the same upon trust for the two 
sons of the testator, with certain powers of 
advancement out of their respective shares : — 
Held, to authorise the executors to continue the 
moneys of the testator in the trade, hut not to 
trade with the moneys by becoming partners in ■ 
the firm. Travis v. Milne, 9 Hare, 141 ; 20 
L. X, Ch. 665. 

The surviving partners of a testator, dealing 
with the property of the testator with the 
knowledge that it belongs to his estate, are 
bound to inquire into the trusts on which it is 
held, and are liable as if they had actual notice 
of those trusts. Ih, 

A testator appointed an executor, wfith power 
to manage, conduct, carry on, and improve his 
estate. The property consisted of a moiety of an 
estate in Jamaica. The trustee took a lease of 
the other moiety, and managed the whole for the 
trust estate : — Held, that although the taking of 
this lease was not authorised by the will, yet 
that, iiiider the circumstances of this case, the 
acquiescence of the cestui que trust and othei*- 
wise, the trust estate was liable for ai-rears of 
rent and dilapidations. Keate v. Plnh, 3 Macn. 
& G. 476 ; 21 L. J., Oh. 574 ; 16 Jur. 69. 

Power of Administrator cum testamento 
annexe.] — ^A testator empow'cred the executors 
or executor acting under his will to carry on his 
business, if they should see fit. The execu- 
tors renounced probate. It was held, that the 
administratrix could not carry on the business 
under the power. LamheH v. Bendle, 3 N. E. 
247. 

Power of Court to Authorise.]-— In a suit insti- 
tuted for administration of the estate of an 
intestate trader by beneficiaries, where there are 
infants interested, the court has no jurisdiction 
to authorise the administrator to carry on the 

60—2 
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trade of the intCBtate. LanH v. Zand, 43 
L,3., Ch. 311, 

The court, has jurisdiction in an administration 
suit to direct a trade or business in which minors 
ai*(; interested to be continued, and will so direct 
if it is clearlY for their benefit^ Pemj v. Perry, 
Ir. li, 3 Eq. 452. 

Eights of Executor — Indemnity.] — Executors 
who carry on the busincsvs of their testator in 
accordance with his instructions and with the 
assent of the creditors are entitled to be indeinni- 1 
hed out of the testator’s estate against liabilities i 
properly incurred in the conduct of the business 
ill priority to the claims of the testator’s credi- 
tors. Z(nv.se y. Goi'ton, 60 L. J., Ch. 745 ; [1891 ] 
A. C. 190 ; 64 L. T. 809 ; 40 W. 11, 17— H. L. (E.) 

A similar rule applies where a specific portion 
of the assets is appropriated to the carrying on 
of the trade. Johnson, In re, Shearman v. 
MoUmon, 49 L. J., Ch. 745 ; 15 Ch. 1). 548 ; 43 
L. T. 372 ; 29 W. B, 168. 

The ininciple of Zoiose v, Gorton ([1891] A, 
C. 190), that creditors of a testator’s business 


six months after the testator’s death. No autho- 
rity to carry on the business was contained in 


to an indemnity for debts incurred by her in 
carrying on the business, and that her creditors, 
inrfcispect of such debts, should be paid in priority 
to crefiitors of ilie deceased : — Held, that the 
executrix was not entitled to an indemnity, on 
the ground that the business was cariied on by 
her, "not for the purpose of winding up the estate. 


but for her own maintenance and benefit, and 
that there was no evidence of vsuch a consent by 
the ci’editors of the testator as would make her 
their agent in carrying on the business. lUllard, 
In re, Yates^ Hr parte, 72 L. T. 823 — G. A. lie- 
versing, 2 Manson, 56, 

Executors directed by the will of their testator 
to employ his estate in his business do not lose 
their right to an indemnity against the estate for 
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registrar -.—Held, that, the executors having con- 
tinued the business lawfully with the consent of the 
creditors, the general rule applied, and the execu- 
tors were entitled to be paid oiii of the assets 
their costs and expenses in priority to the debts 
incurred by them in carrying on the business. 
Owejt, In re, Frhhy v, Oiren, (>6 L. T. 718. 

An executor who in the winding u[) of the 
testator’s affairs, fuid acting in pursuance of the 
will, and according to testator’s course of busi- 
ness, gives a promissory note for a trade debt 
the testator, is not entitled to be indemnified in 
full in respect of the promissory note out of an 
insolvent estate. Lucas v. Williams, 4 He G-. E. 

:k J. 439 ; 10 W. E. 677. 

Eight to Sue.] — Where executors con- 
tinued to carry on the business of the testator, 
and drew bills as executors for goods sold to the 
defendant, several of which bills the defendant 
accepted and paid : — Held, that they might sue 
as executors for the price of such goods. Aspinall 
V. WaJie, 3 M.ct Scott, 423 ; 10 Bing. 51 ; 2 L. J., 
C. P.227. 

Price of Goods supplied,] — A licensed 

victuallei’ appointed as his executors the brewer 
and the spirit merchant with whom he dealt, and 
directed them to carry on his trade. Supplies 
were furnished by them for that purpose. The 
court refused to declare that they were entitled 
to the cost price only, but directed an inquiry 
whether the supplies were properly furnished 
at the ordinary market price. Smith v. Lamp 
ford, 2 Bear. 302. 

Where an executor, in carrying on the business 
of the testator, has supplied such business 
with goods, the onus lies upon the executor to 
show, as to goods not of his own manufacture, 
what was the cost price, and as to gootls of his 
own manufacture what is'ould be a fair allow- 
ance in respect of their cost, including in. such 
allowance a fair proportion of establishment 
expenses and interest on capital, treating the 
manufactory as part of his capital. WlUiuuw, In 
re, Morgan v. Williams, 40 W". E. 636. 

Lien.] — Upon the decease of a partner 

in trade, the tirm was indebted to him for money 
advanced ; the business was continued by the 
surviving partner, who, with the money of the 
hrm, made additions to the stock in trade 
Held, as the executors of the deceased partner 
had permitted the continuance of the business, 
that they had no lien upon the subse(iuently 
acquired 'stock in trade for the money advanced 
to the firm bv their testator. Payn v. Ilornhy, 
27 L. J., Ch. 689 ; 4 Jnr. (x.S.) 44i 

Eight of Trade Creditors.] — ^^Vherc a trader 
has by his will directed his executor or trustee 
to carry on his trade and to employ a specific 
portion of the trust estate for the purpose, 
the rule is, that, though the executor or trus- 
tee is personally liable for debts incurred by 
him in carrying on the trade pursuant to the 
will, he has' the right to resort for his indem- 
nity to the specific assets so directed to be 
employed, but no further ; and, consequently, 
the creditors of the trade are entitled to stand 
in the place of the executor and the trustee 
and to claim the benefit of that right so as to 
obtain payment of their debts : but the rule does 
not apply wdiei*e the executor or trustee is in 
default to the specific trust estate devoted to the 
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trade : in such a case, the defaiiltiiig executor or Creditor, when he can administer,]— If a 

triLstee not being himself entitled to an indemnity testator gives his executors power to trade with a 
except upon terms of making good his default, portion of his capital, a creditor for debts incurred 
the creditors are in no better position, and are by the executor has no right to a decree to 
therefore not entitle<l to have their debts paid administer the assets employed in trade. Owen 
out of the specific assets unless the default is y. Delatnei’e, ^2 Jj. Oh. 2*^2 ; L, B. 15 Eq. 1B4 ; 
made iiood. JoJuhwn. In re. SJiearma?i v. Mohin- 27 L. T. 647 ; 21 W. E. 218. 

eKl. J.. Ch. 745 '; 15 Ch. D. 548 ; 48 L. T. m ^ ^ o i ’ 

872 : 29 W. H. 16S. Eights of Testator’s Creditors.]— The cxecii- 

Aii action having been instituted to administer a^trader, wdio was also his residual} lega- 

the estate of a testator who had impliedly directed Ice, continued after his death to car^^ on his husi- 
h is executors to carry on his trade, certain persons ^^css ostensibly as her own Held, that the assets 
who were creditors since his death applied for of the business m her hands were not impressed 
llbeidv to attend the proceedings with a view to m favour of tiie testator s credit ois, 

enfordir- their rights against the assets :-Hekh consequently that, on her second marriage 

that it was prenudure so to applv till, on further ot those assets as remained m specie, as well 

consideration, the executors were proved not to as the pixipcTty into which the rest hm^^^ 

}>e in <lefault, as in that case alone would the verted, passed to her second husband. FelU, 
creditors be entitled to stan<l in the place of the 

executors in their right of indemnity against the i. 88 ; -.5 \\ , h. 8c.,.. 

estate. J/mv/.y, In re. 28 L. K., Ir. 888. Clayton's Case,]— A., the widow 

- 1 , 4 . v administratrix of B., continues B.’s trade 

— after his decease. B. at his death ^vas indebted 

sentatiye.]-lheadmiiustratrixotanmtostate,a ^ account. A. continues to 


dealer in builder's materials, carried on the intes- 
tate’s trade, and bought cement for the purposes 


receive gootls from, and to make payments to C. 
as B. had done, and she is charged in account by 


of the trade. On the l..>tli of April, 1886, a with the debt. The pavraents made bv her 
receiver and manager was appointed m an ^ q. exceed the debt, but a balance is ultimately 
administration action by the infant child of the ;_Heki that B.’s debt was discharged 

intestate. ^ On the 2Lnd ot April the \enc ois payments, and that the ultimate balance 

recovered judgmMit a, gainst the .mlmmistratnx ^ debt against A.’s estate, 

for the price of the cement but ju.lgment was Hanlmmn, 1 Sim. 393; 27 E. R. 


not Signed till the 18tli of May, on which day 
the cement remaining in specie was sold along 
with other effects under an order in the adminis- 


Carrying on through Agent. — Three exe- 


tration action. Execution was never issued by trustees. A., B. and G., were 

the vendors of the cement, but they applied in j^^;ithorised to carrv on the testators farm ; 
the administration action to have the proceeds ^^ith the concurrence of B. and C.. managed 
of its sale applied in payment of their debt, relating thereto Held, that 

The court refused this relief, but declared them talcing the accounts against B. and C.. A. w.as 
entitled to a Uen on the beneticial interest ot t he considered their agent, 'foplh v. Jlunvll, 

admiiiistratri.x in the intestate s estate. Ihe Beav. 428. 
vendors appealed : — Held, that the cement, as 

between the veudors and administratrix, was the Eight to Sue.] — If executors, who are by 

property of the administratrix, she being a debtor their testator’s will to cany on his business for the 
to them for the price, and that as between the benefit of his family, suffer a |)erson to carry on 
adiTiiuistratrixandtbe estate the cement belonged the trade in his own name, such person may 
to the estate subject to the right of the adminis- paring actions in bis own name for goods sold by 
tratrix to be indemnitieel for the price if she wns although he is afterwards accountable to 

not a debtor to the estate — that the vendors the executoA. WilJces v. Lider. 6 Esp. 78. 
could not have any higher claim than hers, and 

were not entitled to anything more than the What Assets may be employed,] Under 
order gave them. 'Whetber the order was right bankruptcy of executor and trustee, directed by 
iiu-leclarino: them entitled to a lien, qmere, IJrans. will to carry on trade, and a limited sum to be 
In re, Enlm v. Eaui^i, 84 Ch. D.'597 ; 56 L. T. paid to him for that purpose .Held, the general 
768; 85 W. E. 586 — 0. A. assets beyond that fimd were not liable. Garland^ 

The widow of a testator carried on his business Eji' pnrte^ 10 Yes. 110 ; 1 binith, 220 ; 7 E. E. 
under a direction in the will that the executors 852. 

should allow her to carry it on, and to have, Testator directing, by will, his trade to be 
while carrying it on. the use of the ca})ital carried on with the capital then employed there- 
einplovcd in ih and of' his other personal estate, in ; and executors failing in the business : — Held, 
After her death, the plaintiffs, who had supplied the capital oiil}\ and not the general^ assets of 
her with goods for the }nirposes of the business, testator, was liable to creditors, lliehardmi^ 
filed a bill against the testator's personal rep re- E.e 3 Madd. 138 ; Buck, 202; IS E. R. 

sentative. claiming a lien on the funds employed 204. 

in the trade, and "by their interrogatories asked Proof was allowed in respect of trust property 
for accounts of the testator’s personal estate and of infants continued by the administratrix in the 
of the personal estate employed in the business, trade in which the testator wan engaged, carried 
The executor declined to set forth the accounts, on by the bankrupt’s constituting a new firm of 
on the ground that if it should be decided at the which the administratrix was a member ; and the 
hearing^that the plaintiffs had no such lien as infants might prove either against the separate 
they claimed, the discovery ^vould be useless estate of the administratrix, or the joint estate, 
Held, that the executor was bound to give the as might be most advantageous for them. Watson, 
account. Thom])so)i v. Dunn, L. E. 5 Ch. 573 ; Ex pmdeiZ Rose, 259 ; 2 Ves. & B. 414 ; 13 li. E. 
IS W. E. 854. ' 128. 
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A testator by his will, dated 1 816, gave the tained such a direction to carry on the, business as 
mass of liis property to his wife for life, remainder would, on T.’s bankru])tcy. peril the trade assets 
to his children, and appointed his son, the bank- existing at the testator s death, to the pj'ejuclicc 
rupt, and his wddow, executors. The trusts on of the legatees. Hall v. Famdl^ Ir. II. 9 Eq, 
the will were, inter alia, that the executors should 615. 

carry on the testator’s business, retaining therein A direction in a will that the testator's trade 
the sumof 1,200Z. The bankrupt and his mother shall be carried on does not of itself authorise 
cairied on business till 1821, when the widow the. emplojunent in the trade of more^ of^ the 
retired from business, and the bankrupt, by deed, testator’s property than was employed in it at 
admitted that there was a sum of 197Z. odd" in the his decease : nor does such a direction, coupled 
business, and agreed to pay the widow an annuity with a direction that the testator’s debts shall be 
and allow interest on the capital remaining in paid, authorise a mortgage of his real estate, not 
the business. The adjudication took place in employed at his death in the trade, for the pur- 
November, 1819 : — Held, that the cestuis que pose of carrying it on. M-yeUlh \\ Act07i, 4 
trustent had an equitable charge on the bank- De G. M. A G. 744 ; 28 L. J., Ch. 11 ; 17 Jur. 
nipt’s interest under the will for the sum of 407^. 1041 ; 2 Eq. E. 21. 
odd, and that this property under the will ought 

to be sold; and if insufficient to realise a suffi- Implied Power to mortgage Premises.] 

cient sum, that the cestuis que trustent might — A testator by his will directed tliat his biisi- 
prove for the residue, Irtwl Ex 1 Fonb. ness should be carried on by his execntoi’s therc- 

K. E. 78. inafter named, and appointed as such his wife 

■Where a testator directs his trade to be carried and B., the latter of whom renounced probate- 
on after his death, such part of his property only The testator had carried on liis trade in premises 
will be liable, in case of bankruptejq which he has of which he was seised for a freehold estate, 
directed to be embarked in the trade. Thmqhwn These were not devised to the executors. The 
V. 1 Myl. & K. 116 ; 2 L. J., Ch. 46. testator had deposited the title-deeds of the 

■Where a testator directed a specific portion of premises with his bankers by way of equitable 
his property to be employed in carrying on his mortgage. The testator’s widow, who proved 
trade, creditors whose debts had arisen in the the w’ill, continued carrying on his trade, and 
course of the subsequent trading were allow'ed after liis death she obtained from the bank a 
to claim only against such specified portion of further advance for the purpose, as she stated, of 
the assets. ^Ouihush v. CuthmJi^ 1 Beav. 184 ; carrying on the business, on the security" of the 
8 L. J., Ch. 175 ; 8 Jur. 142. dee<is, which remained throughout with the baiik: 

A perso7i in tiude, by his will, directed that his — Held, that the diiection to carry on the busi- 
wnfe should carry on his trade until his youngest ness w^as given to the executors virtute officii, 
child should attain twentj^-one, and that his wife and that allpow’ers incifient thereto %vere capable 
should have the occiqmtioii of the house of busi- of being exei-cised by the acting executi-ix : but 
ness, and the management and disposal of the held also, that the freehold ])remises 'were^ not 
capital stock belonging to him at the time of his assets emploj'cd by the testator in the business 
decease. The testator also authorised the trustees at the time of his death, within the doctrine of 
to augment or diminish the capital employe<l d/*Ah//Z/c v. Acton (4 De G. M. A G. 744). so as 
therein as they pleased. The trustees, wdio were to impliedly authoiise the executrix to mortgage 
also named as executors in the •will, renounced them for the purpose of carrying on the business, 
probate, and administration with the will annexed and that, therefore, the deeds were not a valid 
was grante<l to the widow, who cariled on the security for the advances made subsequently to 
trade, and wasted and misapplied the capital the testator's death. Eecltt w Ecarnoj, ll'L.'^.^ 
stock and effects embarked therein : — Held, that Ii'. 225. 

as the trade was carried on by the widow, to But on appeal to the court of appeal in 
whom the power to increase the capital was not Ireland : — Held, (a) that the absence of a 
given, such part oidy of the testators estate as devise of the freehold premises to the executors 
was embarked in the trade was liable to the pay- did not prevent their making a valid mortgage 
merit of the debts incurred by the widow in thereof ; (b) that the fact that some of the 
carryingit on. Ih, advances were made before probate was imma- 

■\Vhere an order is made in an administration tcrial ; (c) that the direction^ to cany o'!;! the 
suit that executors may carry on the business of business was given to the executors virtute 
the testator, parties supplying on credit what is oflicii, and that all powers incident thereto were 
necessary for that purpose are entitled to be paid capable of be.ng exercised by the acting execu- 
oiit of tiic funds in court forming part of the trix alone ; and (d) that a fresh deposit of the 
testator’s estate, though the estate is insufficient title-deeds was unnecessary. Eevltt \.Kea)'ncjj^ 
to pay testator’s debts. Tinldo' v. HindmarAi,, 13 L, E., Ir. 45 — C. A. 

2 BeaV. 848. Held, also, that the freehold premises were 

A trader bequeathed to his nephew T. the house assets employed by the testator for the ])iirpose 
and concerns in which he carried on his business, of his business at the time of his death, nnd that 
together with the stock, subject to his legacies and the executrix was impliedly authorised to mort- 
an annuity to his wife, the annuity to be paid to gage them for the purpose of carrying on the 
her by T. out of the profits of the business to be business, and therefore the deposit constituted a 
carried on by T. in the testator’s house ; and in valid security for all the advances. Ih, 
case T. should at any time wish to discontinue ■ 

carrying on the business, the testator directed And hxe vSelling- oil Moetgagikg Estate, 
that his wife should be paid 1,000Z. in full for all II, d. 4, ante, col. 1250. 
olaims, and that her annuity should thenceforth 

cease. He bequeathed several legacies, and Eight to Premises and Plant.] — A tes- 

appointed T. his executor and residuary lega- tfitor, after giving legacies and annuities, pro- 
tee. T, continued to carry on the testator’s trade, ceeded to say : “ My executors may realise such 
and became bankiupt : — Held, that the will con- part of my estate as they think right and in 
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their judgment to pay the aforenamed legacies.” take in execution the testator’s assets. Lapse of 
He then directetl his business to be cari’ied on time and an enjoyment of the assets in a maimer 
till his son attained the age of thirty, but did not inconsistent with the trusts of the wiii, coupled 
dispose of the profits, nor did his will contain any with the consent of the beneficiaries, may, how- 
fiirther disposition of his real or personal estate, ever, raise an inference of a gift of the assets by 
•except a gift of a particular house. The testator them to the executor, and entitle his judgment 
carried on his business in a freehold mill which creditor to take them in execution. But, when 
■was his own property ; — Held, that, so long as the the possession and the time which has elapsed are 
testator's business was continued for the purposes in accordance with the trusts of the will, no such 
and under the directions of tlie \Yill, the executors inference can arise. Jidif v. Maij (G-. Coop. 264 ; 
were entitled to the free use and occupation of 14 E. E. 255) distinguished. Jhm/tni, In 
the business premises, and of the fixed plant and PillgrenbY. Pillgreni^ 50 L. J., Ch. 854 ; 18 Cb. D. 
machinery therein, without paying any rent for 93 ; 45 L. X. 183 ; 30 W. E. 223 — G. A. 
the same, (kmeron. In rt\ Xumn v. Camenui^ 

53 L. J., Ch. 1139 ; 26 Ch. D. 19 ; 50 L. T. 339 ; Power to postpone Sale of Business— 

32 W, E. 834 — 0. A. Profits — Tenant for Life or Eemainderman. ] — 

But held, that the descended real estate could A testator devised and bequeathed his real and 
not be afiected by the direction to carry on the personal estate upon the usual trusts for sale and 
testator’s business any further or otherwise tlian conversion, the proceeds to be invested and to be 
•such carrying on might be necessary for payment held upon trust for his wife for life, and, after 
of the legacies and annuities given by the will, her death, for his children. The will contained 
and that,” so soon as they were provided for, the the usual power to postpone the sale and con- 
direction to carry on the'biisiness became inopera- version of the real and personal estate, and the 
five, and ceasc<fto be binding either on the heir- usual direction that until sale and conversion the 
at-law or the next of kin, and that any surplus rents, profits, and income thereof should be paid 
profits which had arisen since the testator’s to the same persons and applied in the same 
decease, after providing for the legacies and manner as the income of the trust estate. The 
annuities, must be apportioned between the heir- will contained no reference whatever to the 
at-iaw and the next of kin according to the business of the testator, which comprised the 
values of the real and personal estate emploj’ed bulk of his CvState. The executors carried on the 
in the business. lb. business for nearly two years with a view to its 

-ftr .Li « -n i ^ concern, and the question arose 

Other Ma-^ers Admission of Executor as ^yii^ther the profits of the business during that 
member of Partnership, j A testator was a were to be treated as capital or income ; 

member of a partnership at in a bank —Held, tliat the executors had power to carry on 
witiiout any proTision entitling the executor oi jhe business for a reasonable period with a view 
a deceased partner to an interest in the good- ^ coueern ; and that, as the 

Will of the concern. X he credit in which the testator had expressly directed that the profits of 
bank was rendered capital unnecessary, and at personal estate until conversion were to be 
the testators death the property of the concern treated as income, the general rule Laid down in. 
exceeded its liabilities by a very small amount, Ves.137 : C E.E.99) 

the testators share In which was tar exceeded by ^tid not apply, and therefore the widow was en- 
tire balance due from him to the bank on his titletl to the profits of the business. Bromi v. 
private account, as a customer. Alter his death ffelKrthj (L. K. 2 Ch. 7.51) and Kh-kman v. Booth 
the surviving partners .admittoil into the firm lits n 1 Beav. 279) distinguished. Chutwdlor, hi re, 
son. who wa.s hi.s executor, but who was not aaneellorv. Brown, oSJj.3.,Gh.iiH ■, 26 Ch. D. 

admitted into the firm in that character, and the ^2 • 51 L. T. 83 : 32 W. E. 465 0. A. 

business continued 10 be carried on without atp" direction in a will empowering trustees to 
.separation or appropriation ot the^ partnership postpone the sale and conversion of any part of 
assets as they existed at the testator s death. In testator's property for such period as to them 
a suit against the executor tor the admiiHsrration ge^m expedient, justifies the trustees in 

>ot the testator s estate : Held, that he was not postponing the sale of the testator’s business, 
accountable to the testator s estate for the profits carrying on the business with a view to 

which he had received as a partner in the bank. po;i^iofit the tenant for life who is entitled to the 
bu}ij)So/i v. Chapman, 4 Be G. 2^1, A H. l.>4. profits till sale. C'rowther, In re, 3Pidgley v. 

Unautliorised Contin'uaiice of Trade — Onnctlwr, 64 L. J.. Ch. 537 ; [1895] 2 Ch. 56 ; 

Liability of Executor.] — Executors who were 1*^ Ik 496 ; 72 L. T. 762 ; 43 \V. R. 571. 
directed by the will to call in the testators A power to postpone the sale of all or any part 
personal estate, with all convenient speed, con- of a residue devised and bequeathed on trust to 
tinned his trade for some rears after his death, soH, and particularly to sell his business of a 
and ultimately a considerable loss was sustained; pawnbroker with all convenient speed Held, 
But the court refused to charge them with the to give power to carry on the busineSvS for an 
loss, as they had acted bona fide, and aecordiiig indefinite time. The court, under the circum- 
to the bcsi‘'of their judgment. Garrett v.SoMe, stances, authoiised the trustees to carry on one 
6 Sim. 504 : 3 L, J.^ Ch. 159. of the testator’s two businesses (of a pawnbroker) 

for two years. Crowtker, In re ([1895] 2 Ch. 

Eight of Execution Creditor of Executor 56), considered. Smith, In re, Arnold v. Smith, 

in respect of a Private Bebt.] — If an executor, in 65 L. J., Ch. 269; [18961 1 Cb. 171 ; 74 L. T. 
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the court of the assets in this country of a testa- Conversic 

tor who had a foreign domicil at the time of his rule of the Statiit 
death, although tlie property- will he distributed the conversion of 
according to the law of the place of domicil, the is introduced sin 
payment of interest will he governed by the and the facility 
practice of the Court of Chancery. IlrmUtoii y. kin ; but as iw 
mUus, 38 L. T. 215 ; 26 W. E. 326. perty, the lighU 

Foreign Creditors.] — In the administration ? T 

of the English estate of a deceased domi- 
ciled abroad, foreign creditors are entitled to V , 

dividends pari passu %vith English creditors. tancTihllbifpll/ 

83 W. B. Sill. ' I , 1.. 1. , same coiKUtion a 

a will. Ih. 

See aim Ixtebnational Law. 


1. By Statutes of Distribution. eitheil 2/1 ^ ^ '' resemble 

The LMafes" Msf rites Aef, 1890, clumjes an „ An administrator is not bound to sell chattels 
hitestate^ estate With ill fanmr of h is wicloii\ real of his intestate, in order to distribute the 
to he in addition to her share of residue where produce among the next of kin, where there are 
the estate amweds 500/. no debts to be jiaid. B radio i/ y. Blood 16 Ir. 

Ch. E. 236. ' j ■ • 

Junsdiction.]-~The contention between the He may, if any of the next of kin reouire it 
common law ami the ecclesiastical court gave amvcn- to^hom tlieir lespoctWe shares i ’ 
Distributions. Wall. v. In a suit for the aSlrluo^f orauintefiate’s 

Tp jurisdiction of the ecclesiastical court was debts, ic.'.’dcdara the^rio-bte^of ^f Ku 

made more extensive by the Statute of Distribu- to chattels real, without ibecting a sScl if any 

nu! f V . -1 .• . , of themrequiro it. Ih. 

bill tor a distribution proper in this court. 

Howard y. Howard, 1 Yerii. 134. « „ -u -n ^ 

Borough English Lands. |— A descent of 

Constructionof.]-— The Statute of Distributions Borough Engli.^h to the youngest son 

is to be construed by the rules of the civil law. prevent his having a full distributive 

The act of 1 Jac. 2, c. 17, is an act of continuance personal estate. Tutwt/r.die v. Ijirt- 

of the statute of 22 A 23 Car. 2, c. 10. Wallis v. t. Talbot, 279, 

22w/Am, 2 Atk. 116. 

The (lifference between the civil and common Widow.] — A widow who lias lieen divorced 

law in the computation of the degrees of proximity, a inensa et thofo, on the ground of adultery, is 
the former to be the rule in the construction of nevertheless entitled to a share in tlie effects of 
the Statute of .Distributions. Jfentnei/ y. Petty, her deceased husband, under the Statute of Dis- 
Pre. Ch. 593. ' ’ tributions. Bolfe v. Perry, 1 N. E. 428. 

Chancery to determine by same rules as to _ A widow, as such, cannot take under a limita- 
distribution and legacies as tlie ecclesiastical tioii to the next of kin of her husband accordincr 
court. Thomas y. Ketteriche, 1 Yes. sen. 334. to the Statute of Distributions. Cholmondeley y, 

^ The rules of computing ilegrees differ in the Ashburton (Z^oy/), 6 Beay. 86. 
civil from the canon law ; our courts compute by Nor under a limitation to the “ relations ” of 
the former, Ih. her husband according to the statute. Woreley 

^ The term ‘'legal representatives” in 22 ck 23 v. Jolnison, 3 Atk. 758" 

Car, 2, c. 10, s. 6, signifies descendants, and not Yliere an intestate leaves a widow, but no next 
next of kin. Price y. Stranye, 6 Madd. 161 : 22 of kin, the widow is not entitled to the whole of 

personal estate, but one moiety belonu'S to her, 
ine term -‘next of kindred” in s. 7 of the ^md the other to the crown. Care y. ItoJwrts 18 
statute does not include the issue of children of Sim. 214 ; 6 L. .T., Ch. 4. ’ 

the intestate, Init children and their descendants As to distribution among wife, mother, and 
are all included under the term “ children,” brother, but no childicn of intestate. ludlway y 
which means children living at the death of the Keilwuy, 2 Stra. 710 ; 2 P. \Y, 344 ; Gilb. 189* 
intestate either themselves or their descendants. And see Stanleif v. Stanley, 1 Atk. 455 nost 
Loidnjer y. Vade (Barnard. Ch. 444) followed. ' ' • j i ' • 

Katt, In re, Wallier y, Gammarje, 57 L. J., Ch. i \ t • . ^ . 

797* 37 Ch D 517- t n •, Oiiuareii.j — A person dies intesttite, 

K /, d. Ch. D. .>17, .>8 L. 1. /22; 36 AV . E. jeaviug one diild : the whole nersomd estno: 
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international law adopted by the comity of states. 
Therefore a child born before wedlock, of parents 
who were at her birth domiciled in Holland, but 
legitimated according to the law” of Holland by 
the subseipient marriage of her parents : — Held 
(by James and Cotton, Ij.JJ., dissentiente Imsh, 
L.J.), entitled to a share in the personal estate 
of an intestate dying domiciled in England as 
one of her next of kin, inidei' the Statute of 
-Distributions. Botfn v. Bedale (1 H. M. 798) 
disap pj'oved. Gmdmaiitt Trmta^ In re, 50 
L. J., Ch. 425 : 17 Ch. D. 205 ; 44 L. T. 527 ; 
29 W. R. 585 — G. A. And see INTERNATIONAL 

Law, 

Posthumous CMIdreu.] — J. died intestate, 

and left issue, T., tvho died wdthiii a Aveek after 
his father, and his wife enceinte, and on the 
20th May following the plaintiff wms horn ; she 
is entitled to her share under the Statute of 
Distributions, as much as if she had existed in 
his lifetime. WttlUs v. IIodso?i, 2 Atk. 114 ; 
Barnard. Ch. 272. 

That the shares vest on the death of the 
intestate holds e(.pially in lineal and collateral 
succession. Ih. 

A child en ventre sa mere is in rerum natura, 
and is as much one as if born in the father’s 
lifetime. Ib. 

Distriluitory shai'e vests on the intestate’s 
death, hut not so as to exclude a posthumous 
child. Bdwardsy. Freeman, 2 B. W. 445. 

Brothers and Sisters,] — In case of intes- 
tacy, the grandfather shall not share with the 
brother. Feel if n v. Evelyn, 3 Atk. 752 : Ainb. 
191. 

Half Blood.] — The sister of the half blood 

shall come in for an equal share, upon the Statute 
of Distrilmtions, with the brother or sister of the 
whole blood. Cmdte v. Watt,, 2 Ycrn, 124 ; 
Sliow. P. C. 108. 

Under the statute 1 Jac. 2, c. 17, brothers and 
sisters of the Imlf blood of an intestate are 
equally entitled with brothers and sisters of the 
wliole blood to share with their motlier, after the 
death of tiic intestate’s father, in tlie personal 
property of the intestate dying without wife or 
children. Jesaojip^. Watson^ 1 Mvl. & K. 655 ; 2 
L.J., Ch. 197. 

i'osthumous brother of the half blood shall 
take under Statute of Distributions. Burnet v. 
3Ianu, 1 Ves. »Sen. 156. 

Other Relations.] — First cousins twice 

removed come under the denomination of iirst 
and second cousins, as second cousins, they being 
related to propositor in same — namely, sixth 
deuTce. Sileon' v. Belt, 1 Sim. k, S. 301 ; 1 L. J. 
(o'.S.) Ch. 137 ; 24 E. R. 173. 

Gram lraother takes before aunt, being in second 
degree; grcjit-granduiother c'qually with aunt, 
in third degree, Lloyd v. Te/ieJi, 2 Ves. Sen. 
215. 

Grand-daughter of the sister aiulthe daughter 
of the aunt of the intestate are iu equal degree. 
T human v. EefferUdie, 1 Ves, sen. 333. 

Gra,ndfather on the fatlier’s side, and grand- 
mother on the mot]iej'’s side, equally entitled by 
the Statute of Distributions, jfoore v. Barham^ 
1 r. W. 53. 

I’lie grandmother is entitled to a distribution 
of the grandchild’s personal estate, in exclusion 


of the uncles and aunts. Woodrof v. Wlnhirorth, 
Fre. Oh. 527. 

, One .dies intestate, leaving an uncle and a 
deceased aunt’s son, the latter shall have no 
share imder the Statute of Distributions. Bowern 
V. Little itwod, 1 F. W. 594. 

Per Stirpes or per Capita.] — grand- 
children shall take per stirpes, ami not per 
capita. How” far in collateral successions the 
parties shall take per capita and not per stiipes. 
Loehyer v. Vade, Barnard. Ch. 444, 

A share of the residuary estate of a testatrix (a 
widow’), which she had given by her wall, lapsed. 
She had had only two children, a son and a 
daughter, both of wdiom died l:)efore her. Three 
childi’en of the son, and one child of the daughter, 
survived the testatrix : — Field, that, under the 
Statute of Distributions, the four grandchildren 
took the lapsed share, so far as it arose from 
personal estate, per stirpes not per capita. Under 
the Statute of Distributions the division of per- 
sonal estate among descendants of an intestate 
is always to be per stirpes. Watt, In re. Walker 
V. Gamwaye, 57 L. J., Ch. 797 ; 37 Ch. D. 517 : 
58 L. T. 722 ; 36 W. R. 548. 

Where no brother or sist(3r of intestate, 
nephews take per capita ; otherwise })er stir}>es, 
Lloyd V. Tench, 2 Ves. Sen. 215. S. Ik, v. 

Fre. Cii. 54; 1 E(j. Ca. Ahr. 24, pi. 7 ; 
JDavern v, Dewen, 3 F. W. 50. 

Where an intestate leaves Ijrother’s or sister’s 
children, they take per capita. Stanley v. 
Stanley, 1 Atk. 455. 

An intestate left a mother, wife, and ])i*uiher’B 
children, infants. Lord chancellor <lireeletl his 
personalty to be divided into four parts, wiujreof 
tw’o to be given to the wife, one tu the nnaheiv 
and one to be vested in stock for the children in 
equal shares, in the name of the accountant- 
general. Ih. 

Aunts and nephews being iu e(iual degree of 
relationship to an intestate, they are etjiially 
entitled under the Statute of Distributions, and 
take per capita, not per stirpes. Bn rant v. 
PredanKul, 1 Atk. 454. S. P., Lloyd' v. Tench, 
2 Yes. sen, 215. 

If an intestate leaves no children, but grand- 
children and great-grandchildren only, they take 
per stirpes and not per capita. Bon/n Trnntn, 
In re, 41 L. J., Ch. 130 ; L. R. 13 Eq. 2.S5 : 25 
L. T. 817; 20 W. R. 231. 

Extent to wMch Representation allowed.] 

— Intestate dies, leaving a deceased brol.her’s 
child, and a deceased brother’s grandchild : the 
grandchild not admitted to any distribut<‘)ry 
share ; the clause in the statute which says that 
there shall be no representatives among col- 
laterals, beyoml brother’s and sistci-’s children, 
being intended to bo that none shall take by 
representation but the ehildi'en of bnitlnas aiul 
sisters to the intestate. PetVn (\use, 1 Ik W. 25 ; 
1 Salk, 250 ; 1 I^d. Rayin, 571. 

The son of a dead uncle not entitled to a dis- 
tribution with a living micle. Maw w Uardtny,. 
Fre. Ch. 28; 2 Vcrn,"223. And see Vartcr v. 
Crawley, Sir Ik Kaym. 495 ; 1 Freem. 29ti 
Bceton v. Ba.rhin, 2 Yern. 158. 

Hotchpot — Advancement.] — Advance- 
ment to the eldest son, if personal property, must 
be brought into hotchpot undei* th<‘ Statute of 
Distributions. Kircndhrkfht (^Lord) v. Ft rend- 
hriyht iLady), 8 Ves, 51 ; 6 U, R. 215. 



ui. vvxjicu uy niust xiave lett the army Held, 
that these payments were not advancements bv 

Distributions, 

2- & 2S Oar. 2, c. 10. Tai/lor v, Taijlor. 44 
L. J., Ch. 718 ; L. H, 20 Eq. 155. 

He also paid, first, a son’s entrance fee to one 
ot tlieinns of court ; secondly, the price of his 
comimssion in the army, and contemporaneouslv 
that of his outfit; thirdly, certain sums for 
establishing him, late in life, in business Held 
that these payments were advancements within 
the statute. Ih, 

To constitute an advancement by portion,” 
something given by tlie parent 
to establish -the child in life, or to make what is 
called a provision for him. Ih. 

An administrator, being one of the two next 
or kin of the intestate, advanced since the 


intestate’s death out of his own money sums to 
the other next of kin : — Held, that he might set 
oif in an administration suit the amount of such 
advances against the moneys <hie to tlic other 
next of kin from him as administrator out of the 
estate of the intestate. Ih. 

When a father buys a commission for his son 
upon the understanding that he %vi]l not sell out 
without his fathers consent, the purchase-money 
will be treated as an advancement, unless there 
is evidence of a binding agreement contem- 
poraneous with the purchase. Andrew J ndrew, 
30L. 1.457; 22 W. E. 682. 

Husband, by marriage settlement, secures a 
portion for daughters of the marriage, in default 
of issue male. There is one daughter only. The 
husband survives that wife and" marries ‘"again ; 
leaves issue by the second wife, and dies intestate ; 
the daughter by the first marriage being an 
infant, and her portion not then due : if the 
daughter lives till the portion is due, it is an 
advancement, pro tanto, and must be brought 
into hotchpot as to the other issue. MI wards v. 
Freeman, 2 P. W. 436. 

W., on his son’s marriage, settled 5,000/. 
annuities on himself for life, then on his wife for 
life, remainder to his son for life, remainder to 
his intended wife for life, with remainder to the 
issue of the marriage Held, that not only so 
much as his life estate in the annuities should be 
■valued at, but the whole 5,0001. must be brought 
into hotchpot before the son can be admitted to 
a share of W.’s personal estate, who died intestate. 
U a//la?id V. JFa//7and, 2 Atk. 635. 

A father by deed covenanted to par to each of 
his six daughters an annuity of 200/.‘ for her life, 
subject to a proviso that the income of any pro- 
perty which he might thereafter settle on any of 
bis daughters should be taken in disciiarfire. pro 
tanto, of her annuity. On the inarriaue'of one 
of his daughters he covenants I for payment to 
trustees of 5,000/., the covenant not to be‘ enforced 
during his life if he should pay interest at 4Z. per 
cent, during that period. On the marriage of two , 
others, being entitled to a life interest in a fund 
with a power of appointment amongst his children, 
he appointed one-sixth of such fund to each of 
pich daughters, and siUTendei'cd to her liis life 
interest in such sixth (exceeding 200/. a year), 
they releasing their annuities. A fourtl i daiigh ter 
died in his lifetime, leaving issue, and the remain- 
ing two annuities were still subsisting at his 
death. The father died intestate. In a suit for 
administration Pleld, that the payments of the 
annuities during the life of the intestate must be 
considered to have been made by way of allow- 
ance for^ maintenance and not of advancement, 
and the 5,000/. and the subsisting annuities onlv 
were to be brought into hotchpot, the value of 
the latter being calculated at the death of tlie 
intestate. Hatfield v. Mi net. 47 L. J., Ch • 

8 Ch. D. 136; as L, T. 620 ; 26 W. li. TOI— 

C. A. 

A., on marriage of B., his eldest son by first 
mfe,mmde bill of sale of furniture for liis use 
tor life. On second marriage he purchased copy- 
hold in borough English, which was surrendered 
to use of himself for life, remainder to wife for 
life ; remainder to his own right heirs ; and he 
also settled 2,000/. for separate use of wife durinf^" 
their joint lives, and then to survivor for life" 
with power to leave it to any children of 
marriage; and in case of no appointment, to 
childien and survivors equally — viz. daughters 
at eighteen or marriage, and sons at twenty-one 
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or marriage. Tliere were several sons and 
< laughters all unmarried, and under the age 
sjiecitied. Father and mother died intestate : — 
Held, on question of distribution, that bill of sale 
was an advancement protanto, andto be brought 
into hotchpot. Pmtt v. Pratt ^ Fitzg. 284 ; 
1 Stra. 935. 

Also, held, the 2,00()Z. should be brought into 
hotch].)ot. But wiiether the borough English 
.slnaild be also brought in was reserved for further 
eonsideration. Ih. But see Lutimjtlie v. Zittivi/clie, 
Ca. t. Talb. 279. 


Advance to Heir.] — The son and 

heir entitled to 500Z, under a marriage agree- 
ment, decreed to bring into hotchpot upon the 
Statute of Distributions, tliough in nature of a 
inirchasor. Phiaey v. PJihiey,2 YeYii. 638. 

A father, by deed, convejmd real estate to 
trustees for a term of years, upon trust, during 
his lifetime, to pay to his eldest son an annuity 
of iOOZ. Some years afterwai’ds the father died 
intestate : — Held, that the advancement to the 
eldest son, being an annuity charged on land, was 
within the exception made by the Statute of 
Distribiitions,22 k, 23 Car. 2, c. 10, s. 5, in favour 
of tlie heir-at-law, and need not be brought 
into hotchpot. Chantretl v. CJunitrelL 37 Jj. T. 
220 . 

Money laid out by the intestate in rejiairs of 
houses which descended to his eldest son as heir 
is not an advancement to be brought into hotch- 
pot under the statute ; otherwise if the houses 
had been given to the son in the father’s life. 
PniWi V. Smith, 5 Ves. 721 ; 5 li. R. 22. 


Issue of Advanced Child Deceased .] — A 

fatlier advances one of his children in part, and 
the child dies, leaving issue ; then the father dies 
intestate, the issue of the dead child claiming a 
distributive share shall bring into hotchpot what 
their father had received. Proud v. Turner, 2 
P. W. 560. 

A testator bequeathed all the residue of his 
property to his wife, whom he appointed sole 
executri.'s:. She precleceased the testator. One 
of the testator’s daughters had received, on the 
occasion of her marriage, a sum of 700Z. ; she also 
died in the lifetime of her father, leaving two 
children : — Held, that the Statute of Distribu- 
tions applied, ami the snm advanced to the 
<laughter must be bioiight into hotchpot, dfartv 
Y.Mered\th.~-V6 L. R., Ir. 841. 


Advance by Mother— Being Widow.] — 

If the mother, being a widow, advances a child, 
and dies Intestate, leaving many children, the 
child advanced shall not bring what he received 
from lii.s mother into hotchpot." Holt v. Frederick, 
2 P. \V. 35() ; 2 Eq.Abr. 446. 


Inquiry as to Advances.]-— In administer- 
ing the estate of an intestate who has made 
advances to his children in his lifetime, the 
impiiiy as to advances should follow the words 
of the Statute of Distributions. Fnni,s\ In, re, 
Waterton. v. Fnnh, 43 L. T. 748 ; 28 W. R. 885. 


Where Barred by Will. — Provision by will in 
bar of dower and tliirds does not bar widow 
from taking under an intestacy by the failure of 
legacy. OarUlwo'e v. Clialie, 10 Ves. 17: 
<R. li. 311. 

Testator gave his wdfe real and personal estate 
in bar, ckc., of all dower or tliirds which she can 


have or claim in, out of, or to all or any part of 
his real and personal estate, or either of them ; 
he gave the residue to four persons, and after- 
wards by codicil directed them to dispose thereof 
in charities ; part of the residue being invested 
in real securities, goes according to the statute 
as undisposed of, and the widow is not barred. 
PiekcHny v. Stamford, (Lord), 3 Yes. 332, 
Affirmed, 3 Ves. 402 ; 16 R. R. 185. 

Testator gave i*eal and jiersonal estate to one 
daughter, in satisfaction of her child’s part of 
whatsoever more she might have expected from 
him, or out of his persomil estate ; he also gave a 
provision to his wife in full of her dower, thirds 
or other claim at law or in equity, or by any local 
custom, to any other part of Ins real or pereonal 
estate ; the residue to his other daughter ; upon 
her death in his life, he by codicil gave it accord- 
ing to the appointment of his wife ; tlie power 
not being duly executed, the residue goes accord- 
ing to the statute, as undisposed of, and the 
widow and daughter are not Ijarred. Ih, 335. 

A testator gave his wife (in. tlie event wiiich 
happened) an amiiuty of 30/., and declared such 
annuity to be in lieu of all dower and claims that 
his wife might have upon nil or any of his estate 
and effects. The testator’s [lersoual estate was 
except so far as the annual income was directed 
to be apiplicd to the maintenance of luschiklren, 
undisposed of : — Hchl, that his widow was not 
barred from participating in tlie iiiidisposcd-of 
personalty as one of the next of kin. Ta rev nor 
V. Grindley, 32 L. T. 424. 

A testator, by his will, cut olf his widow from 
any part of his property, and directed she should 
not receive any beneiit 1 herefrom, but lie made 
no disposition of his property: — Held, that she 
was nevertheless entitleil to the share of the 
undisposed-of residue. Johnson, v. Jolumn, 4 
Beav. 818, And also Lett v. .Jtandu/I, 24: L, ij,, 
Gh. 708 ; 1 Jur. 747 ; 3 W, R. 564. 

Testator, after stating that it was Ids will that 
neither L. B. nor her children sliould take any 
benefit from his property other tluui what was 
given to her or them; and that it was not his 
intention that (x. S., or any ])ersoii chiiming 
under him, should partake of any share in the 
distribution of his persomil estate except what 
was given to him or them, said he coiisMered that 
the provision which he had made for his brother 
and two sisters was adequate for their support, 
ami therefore it was his intention that they 
should not, nor should any of them, take any 
benefit fi'om his property except what was given 
for them ; and he declared that L. S., G. S. and 
his brother and two sisters, should not be entitled 
to take any share of his personal estate of which 
he might happen to die intestate, but should be 
wholly excluded therefrom in the same manner 
as if they had all died in his lifetime. There 
was an intestacy as to residue Held, that the 
next of kin other than the five persons named 
who were excluded were entitled. Fund v. Green, 
12 Ch. D. 819 ; 28 W. R. 275. 


Where Barred by Settlement.]— Settlement 
in bar of all the wife’s demands out of her hus- 
band’s personal estate by the custom of the pro- 
vince of York, or otherwise, will bar the wife 
of her distributive as well as customary jiart. 
Feymn v. FelUmn,, 1 Vern. 15 ; 2 Oh. Rep. 252. 

A man by marriage articles covenants to pay 
his wife, if she survive him, 1,500/, in full of 
dower, thirds, custom of London, or otlierwise, 
out of his real ami personal estate. A, dies 
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mtestate. TIio wife is barred of her, share by 
3 Vern'^rjl 1^'Stributions. Davila t. Davila, 

Leasehold estate settled “in lieu of dower,” is 
B?o.C.a 362! 3 

previously to the marriage of a 
flower, thirds aud all 
claim upon the real and personal estate of the 
husband, if precarious and uncertain, as that the 
personal estate shall go according to 'the custom 

Te“r5 = 

Provision })y settlement in, lieu, Scq. of all 

entTacff otherwise be 

tntitle<l to ot real or personal estate Held, to 

wm dispoRed of by 

will of husband. Dnwe v. Dmison, 6 Tes. 385; 
rrovision by marriage settlement not held o 

IS exples^cd or clearly imported. I?j, 

lo husband in marriage articles 

to movide a jointure of 3iJ0f. sterling per annum 

Ttir® “’S *° the la,?li of R ami 

paid, will not bar the 
^ufe s right to her distributive share of the ner- 
sonal estate. Cmtrjli v. Ct-eugk, S Ir. Eq. r!«8. 

^ certain sum was 
settled in trust tor her for life, “as and for her 

n «>'t‘sfaotion of any 

dower or thirds which she could or might claim • 
at common Law. out of all or any of tlie estates i 

WlSlT T, intended hu"’ 

, . ■ ■ Ecid, that this settlement barred her 
claim on the personal estate of her intestate 
tasband, under tlie Statute of Distributions i 

f i'"*'5.aiid covenanted by bis marriage ] 
to hriTn hequ^fith and secure 1 

rW,,„ 7 nnj'n’Lv for her life after his i 

decease, to lie levied, raised and paid to her by i 

huslm.raft-''““*T f administrators, and the a 
husband .afterwards tlietl intestate :— Held, on v 

391), that the widow .s share of the husband's n 
personal estate, under the Statute of Distribu- v 
tions, w.as not to be taken by her as a perform- t 
mice of his covenant cither wholly or prl tanto. b 

^ 

a„n expressed to be for a jointure, v 

doi ‘'®"'«ahd thirds at common law', U 

distributive ai 

State undisposed-of per.son.al w 

Cbtate. (.olletoii v. Garth, 6 Sim. Pi ; 2 L. J Cb 75 rr 

will c^>veiEmts to give his wife by deed or m 

vill 1,000^. at his death, if she survives him • but st 

diesintesmte; she is not entitled to her disdribm es 

\e share, m addition to her claim under the Ir 
covenant. Lee r. Aranda, sen. 1 ; 8 Atk. 

A marrage settlement contained a clause, that wi 
the tiiercby made and intended for vii 

01 thirds to winch she might be entitled at as^ 
common law or otherwise howsoever : — Held Tf 
that she was barred of her share of her husband’s hu 
personal estate under the Statute of SisS 
tious. Dun/m, In re, 11 Ir. Ch. E. 161. 1 ™ 

estate but is a 

sr.h r expression, which may for 

^itj, accoiding to the context .and scope of ela 
the instrument, the interest of a widow 's 


!■ 



_p I property, whether personal or real, of her 
tlu , ; ^’®“'ised hiisb,and. Thiiinpxtm v. irnto, 2 .John. 
^ & H. «,,)! ; 81 L. J., Cli. 445 ; 8 Jur (NT s 5 7()0 * 

8 JLirnj, Ir. B, 0 Eq. 28. 

In construing a stij) illation in a marriao'e 
that the provision thereby made for 
all the inten<Ied wife is “ in lieu of dowei' or thirds ” 
me the court considers the fund out of \vhieh the 
•he provision was made. Ih, 
mi Where, therefore, by an ante-nuptial settlo- 
, o ment the provision thereby made for the intended 
wife was partly charged on personalty of the 
HI mteiidcd husband, who had children bvli former 
f if living intestate, that 

to the claim of Ins widow to a di.stributive share in 
by Ins personal estate was barred by a stipulation 
>. m the above woi-ds. Jb. 

of ,, covenanted on his marriage 

at tnat, tor the purpose of making a further prn- 
vision for his intended wife, in case she should 
cs surjnve him, a trustee should stand po.ssessc<I of 
n, all ins personal property at the time of his death 
ul 111 trust for the use and benefit of the intended 
le iMfe and the issue of the marriage, with power 
1- to iier to (iistnljute the same as she might think 
'* among such issue, and the husband died 

!v issue:— 

t ‘ besides taking a iife interest 

} in such personalty, was, in the absence of express 
n words to tlie contrary, entitled to her share of 
^ the corpus under the Statute of Distributions' 

>- ioimg T. lomff, Ir. R. En. c,., i,.,, 

T Garthrlwre v. Chalie, 10 Yes. 1 ; 7 B, B. 811 
e ^ By a marriage settlement, part’of the husband’s 
real estate and of the lady's fortune was vested 

mteiest of the lands, tenements, hereditaments 
e and premises, stocks, funds and securities to the 
e msband lor life : aud, after his death to pay the 
V io'ot’n^f her hte an aiiriiilty, to be in full foV her 

P in 1 f f f satisfaction of 

e and foi her dower and thirds at common law 

"" ouf f • otherwise might have or claini 

» meiits and premises, stocks, funds and securities 
yioreof or wliereunto ” the liiisband, at any 
time duniig the said intended coverture, .should 
. be .seised or entitled for any e.stato of inheritance 
, dower or thirds is iiicidont ; and sub- 

] 0 ct thereto, and in the event ivhich happened— 

’ niViTiagc, 

' chiJ'I. in trust forthe husband 

‘ 7 •— settlement barreil tlie 

»ite of dower and her distributive share of the 
real and jiersonal estate ooinprised in the settle- 
ment, but not of dower or of her disti-ibutive 
shaie out of or in the other real and personal 
estate of the Imsbaml Scuubonvne y! Darn; 

-ir, y Ji,q, 2b. '' 

Pci-sonal estate belonging to an inteixled 
luisand was settled in trust for him for life 
with successive trusts for the wife diirantt: 
vidudate and the children (if any) of the marriage 

tun 1 "Itiinatc limitation to 

the hitsbanri Ins executors, administrators or 
assign.s for bi.s .and their own use and lienelit. 

Ihe wife survived and in.arried again. The first 
husband died inte-state, ami on the ultimate liini- 
“Itiiitied her share in 

his mssets under the Statute of Distributions 
P®^.’ had by her second marriage 

forfeited her po estiite, she had not forfeited her 
claim to ,a distributive .share in the husband's 
. ssets, .and that his personal representatives took 
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in tvnst for his next of kin under the statute, | dyi^ on or after Jammrii I. 1857, wliollu eoase 
anti not beueficialhx O’' Bnini \\ Ileani,lv,B., ^\and » ,/ 


. 103 ; 18 W. R. *5 1 4. Affirnie<l, 18 W. R. 1014. | 


Where Barred by Separation Deed.] — Hus- 

band and wRc haTinn- agreed to live apart from Jaunartj l/ i857, the 

•eaeU other, a sum of stock was invested in the tieyeon aie ns otm)! etc. 

name of trustees, Ac., by a separation deed, con- 
taining the usual provisions. Thehusband agreed ■RpirrTVTnx-n 

tt) pay to his wife, for her maintcjiance, an ’ U^ .UiiNU 

annuity of 180/. a year, and it was declai*ed that a. By LEClATBits, 

the stock was intended as a security for the pay- ^ 

inent of that annuity. The deed contained a x. ^ Creditors, 

proviso, that the husband should be indemnified In what Cases — whose Suit.] ~ Wliere 
nut of the annuity against the debts and con- assets tail short, legatees shall refund to un- 
tracts of his wife, and all dower and thirds satisfied creditors ; but where an executor has 
at common law, or by custom, which she at made voluntary payment to a legatee, he shall 
anv time thereafter might claim, challenge, or not ma he mm refund : otherwise, if the executor 
<icmnn(l from, out of, or against her husband, or pays a iegmtee l)y compulsion. Xetcmiui v. 
his ])resent or future estate, real or personal, and Barton, ^ 205. 

ail agreement that the wife should make and exe- here executor assents to legacy, be shall not 
cute all such acts, deeds and matters as should have it retimded ; secus, whore coinpelled to pay 


hefundinck 
By Leg-atbes, 

]B'or Creditors. 
In what Cases — whose Suit." 


cute all such acts, deeds and matters as should 
be retpiisite for tlie purpose of releasing, barring, 
•or extinguishing all dowei* or thirds at the corn- 


Uitvu X. x^uxxucu ; gecus, wlierc compelled to pay 
2lobhJn, 1 Vern:94. 
compel a legatee to refund, and 


nion law, or by custom, which she could or might so shall one legatee another, where assets are 
claim or demand, in, to, or out of, any real or (lencien,t. f.., 2 Vent. 358; 2 Cli. Ca. 145: 2 
personal estate of her Imsband. The husband Oli. Rep. --4<S. ^ 

afterwards died intestate : — Held, that the deed Legatees paid befom creditors where the assets 
did not deprive the wife of her share of the bus- tel L short, decreed to refund to an unsatisfied 

band’s personal estate, under the Statute ot creditor. -Lnof,, 1 Vern, 152. 

Distributions, she electing to lake under the Legatee, when liable to refund. Jctcon v. 
intestacy. Slatfc.r v, tSlatter, 1 Y. k C. 28. ^ Grant, 3 8 wan. ( 559 ^ 

Pj'oviso in a deed of separation that the wife It an executor pj-,y^ .j gapposition 

surviving shall be entitled to her dower and tliat there arij. assets t(,> pay all <,>ther k‘ga,cies, 

thirds, out of all real and personal estates, and at ter wards there is a deficiency of u-ssets, 

whereof the husband shall die seised or ])os- le.gaR^ ^'efund. Bdwardn v. Brccnian, 

•sessed, construed not as a covenant to leave her 2 1. V\ . 41 n 

such a portion of the real estate as she would be E.xecutor paid legncy, assets {‘ouiid deliciunt, 
•entitled to under the statute had he died intes- R-^Jfi^ee to retniuL JJtir'u^a v. Davln, Dick. 32. 
iofa Unf fhnc Tt-nnlfl Vm-' IT) flic snmo. situation Where tlie eonvi- at.. 


surviving shall be entitled to her dower and tliat there arij. assets t(.> pay all <,>ther k‘ga,cies, 
thirds, out of all real and personal estates, and at ter wards there is a deficiency of u-ssets, 
whereof the husband shall die seised or ])os- le.gatt^ ^'efund. Bdwardn v. .Brccnian, 

•sessed, construed not as a covenant to leave her 2 1. V\ . 41 n 

such a portion of the real estate as she would be E.xecutor paid legacy, assets round deliciunt, 
•entitled to under the statute had he died intes- R^^J^tee to rehmd. jj,(r}i‘fi v. Davln, Dick. 32. 
t ate, but that she would be in the same situation Wdiere tlie court administers Hie assets the 


.as if not separate as to ilower and thirds — i,e. trusteesjire protected against all claims on the 
the actual share by the law or custom : not inter- testators estate, but legatees still remain liable 
feringtherefore with his testamentary dis[)Osition. in respect of their beuetieiul interest. Vnd-cr-- 


Oxdt ran v. Graham^ 19 A^es. (>3. 


mul v. Hatton, 5 Beav 30 
Tcsiatov (lesiros to' be’buriit.1 dec, 


;cntly, cxeeu- 


her subsecpiently to her husband's conviction : — 2 Lq. Abr. lo;). • ^ 

Held, that siich'pi'opoi-ly belonged to tip crown, A tenant for lift, ,,.,.onaEuUv ponnitted to 
.and not to the next of kin of the intestate, enjoy a penshalile iiroperty in ’ suecie. The 
Coo}nl)ft\. Her Majeda s Proctor,2 executor died, ami the tenant for lif*e then 
547 ; Ifi Jm-. 820; 8. P., Boy. v. Whitehead, i prove, 1 the will, ,,,id coutiuued'to receive the 
JI. 0. 0. 181. income. On a bill against the reprosontativos 

...... .n— . 1 -, the tenaiit tor life, which 


--■■■IV • * 1 ..■.A.vi, V.WAH11.U wvtt IjU J. CUCJ. V C Ulie 

. C. C. Ibl. against the representatives 

X T T. A. A. A X 1 oftA -D +• 1 T executor and the tenant for life, which 

Intestates’ Estates Act, 1890— Partial lutes- contained^ no special charge, and after the 


By Customs op London and York. 


sccoiRii^, nac tRe tenant for life must account 
for the surplus income received by her after she 
had pro veil Bie -vviH^ but not for" that received 
before. Bfcbjirld y. k 3 Rcay, 447. 


19 & 20 Yict. c. 94.] Jf// 19 cf 20 I (\ 94, If a tenant tor life, bound to keep down an 
the. Uh ncetion- of the Statute .f Bintn hut urns, Ppi’uiittcd by the executrix to receive 

mdmj the cu.stomn of the city of London and the the rents without performing the obligations 
l)roclnce oj Jorh, 'iu re'peuled, sreve only with and the executrix pays the annuity, she' cannot 
renpeetto the dlntrlhutlon of the personal estate afterwards recover any portion of tlie pastpay- 

of pernon^i who may have died, on or Infoee J)ecem>- rnents out of the general iiersoual property 
her 31, 185(), and it is enaeted fhatj'the special which has Kemmis, 

.eudom,HTespeeiing the dhtrihutwn of the personal LL k (1. t, bugd. ^ 
estates of intestates ohsereed in the city of London, 

or in relation to the citizens and- freemen of such ^ KoWce of liability— Shares in Company 
■city, and in the province of Jorh, and certain liable to a Call,] — a married woman, became 
^other places, shall, with reference to all persons entitled to the residue of a testator’s estate for 
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her ^irnrate nse. A part of the residue consisted 
limited company, winch were 
not fully paid up. The residue of the estate 
f certificates of the shares 

her but no transfer of theni ^ 
executed. call was afterwards made, which 
■ le executors psxid. An order was afterwards 
originating summons talcen out by 
the cleciaring that they had a lien oi 

thn shaies for the amount of the call, interest 

payment liberty was 
gi\ eii to the executors to sell the shares The 

mv realise sufficient to 

lO nat was clue to the executors, and they 
eommenced^ a compel K to 

mdemnify them;-Held, that the fii^t action 

fXpl fiecond, and that the 

executors were entitled to recorer that the 

not M ‘I’® shares were 

not fully paid up, and that a call mio-ht be made 

and thcrefoie they were entitled to call on the 
lesiduary legatee to refund. Semble, that an 
executor who has paid the residue of the estate 
can recover from the 
legatee the amount of any costs, charo'es and 
expenses properly incurred by hi in aftefhehas 
so paid over the residue to the extent of the 

v“aw,«,P m‘ ?''®T 

39 2® c 


■ ■ , Court] — In a suit for the arl 

mmistration of a testator’s assets, after the decree 

mck’bwl payments 

made by the executor in <lischarge of legacies 

flii-ected the fund in court to be appor- 
tioned among the other legatees, a creditor 
obtained permission to prove his debt • the 
mayr subsequently reported a debt to be due 
■p him; but, in the meantime, the fimd had 
been ajiiiortioneil, and part of it had been paid 

thfCIr’ %*'f had been carried to 

the aceaimt ot particular legatees Held, that 
the creditor \tos entitled to receive out of the 
funds of the legatees, remaining in court, not 
the whole ot the debt, but only part of it bear- 

to the whole as the 
Icpicies gneii to those legatees bore to the 

pft given by the will 

{rdle.HpH> V. Ale^'tinder, 3 Russ. 130 : 27 R R s-i 
In a suit instituted in 18U to administer 'the 
personal estate of an intestate who died in 1807 
the master reported that no debts had been’ 

in 181/, the whole of the residue was annor- 
tioned and distributed ; but, as the plaintiff was 
then an infant, his share, amountino’ to four 
mn hBof the fuml, was retained 
his separaie account. In 1825 a foreign prince 
claiming to be a creditor of the intestate, peti- 
tioi ed for leave to prove his debt again.4 the 
sum remaiiuiig ux court ; and the DlaintW 
coming of age soon after, applied h^v^ S 

creditor wL not 
1 lecimled by the previous proceedings or th/* 
lapse of time, from tendering such proof before 
the master ; but that every defence shnnlrl 

upwre MW bill”'1} competent 

upon a new bill ; that the debt, if estabfisl.wl 

against the fund in court’ 
to that proportion which the plaintiffs shni-e 

fore amoimt distributed, and there- 

101 e ihati, after roservincj* a sum pr*noi 4 -^ j 

ninths of the claim, the residue of the fund on^t 


xoifb 

Satrsrki.'Ss'””"""- 

A testator gave two "legacies of 2.000?., payable 

The evrV“‘®i '’“‘'’“ory tequost. 

,, f, yeciwors, having paid all the asoertainod 
debts of the testatni’, invested tho two le<meies in 
consols m the names of tliemselvos aiurthe two 
legatees, and paid over the resiflue to the rcsi- 
cluary legatee. Ton years after the death of the 
testator a debt was establisiiod against the 
testators estate, in an a,dministratiim suit in' 
Thp?V°f covenant under a lease. 

isWe tn®ti certified that the funds appli- 

cable to the payment of tho debt were first the 

secondly, the two legacies 
or .-AiPOif. Ihe residuary legatee had becoirie 
insolvent. The two legaciesliad been or<S 
to be brought into court :— Held, that the tiebfc 

ludice to the rights of the legatees .and those 
claiming under them, as between tliem.selves and 
the other ijarnes. AhW. v. 24 Beav, 4»" 

L. J., bh.^Dlb: 4 Jur. (x.s.) 623; G W. R 

5 Jur“(K.i") 4: J- ClnsA; 


Property specifically bequeathed.! — 
Property specifically bequeathed is not dis 
charpd from its liability to the testator’fdohs 

hinds 

nanas ot the executor personal prooertv of tiip 
testator not speoificall/ bequeat'hal, in,L th^ 
sufhoient to pay his debts, and funeral and 
sinii that the specificallv 
bequeathed property has been made ovei bw 
the executor to the specific legatee. Dm-Mf v 
A nvUm, 2 Do D. & J. 033 ; 27 L. J., Ch 719 • 

» Jur. (N.S.) 49 : 6 47. R. 790. ’ ^ ’ 

to p '“l'?’'*J'™®*Pe«fically bequeathed 
sTiri i! ti’ “ .i>.“iJue vas bequeathed to J. I{ , 

houses ThTeh'; le^isohold 

fn T T> executor handed over the residue 
to J.E..and when F. R. attained twenty-one 
the executor assented to the specific bequest 
and assigned the same to F. E. A creditor in 
respect of uiqiaid rent and repairs to the 
leaseholds, included in tho residue, obtained 
.ludgments against the e.xeontor, and those 
remaining inipaid. he filed a bill for the -oiiehl' 
administration of the testator's estate. Tlfe chief 
ref'\ <jwt. the .sfiocificallv beoueathed 

leaseholds^ were liable to the plaintiffs debt but 

tea V «« certificate :-Hel<l 

that not^thstandmg the assent and assi-^nnient 
the spocihcallybequoathed leaseholds were liable 
thiir''’mrl^* r* creditors wore entitled to pursue 
l ! . p H‘i‘® against all tlie assets, and that 
theiefore, it there were no assets in the hands of 
the executor, there must be a decree against the 

"?r““ 


Bight of Purchaser or Mortfi-ap-f^p nf 

hif b?'^~ of a leaacv^whi.lf 

te rrfind^’rf be called on 

Quentte Itel r?’ «>bsc- 

qutntly established against a testator's esiati' 

J. Brm, 2i Beay. 499 : 27 L. J 01.1! ^ 

wt ? " ^ s I'i'- Eq* R. 755. ' 

l^heie executors and trustees have paid a 
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pecuniary legacy, not charged on real estate, quently waste the assets, but the assets of the 
to a legatee' who is also one of the residuary defaulting executor must be first resorted to, 
legatees'of The proceeds of sale of the testator’s and the insolvency of the executor not having 
real estate, the legatee covenanting to repay the been proved : — Hekl, that the legatee was entitled 
legacy if required so to do ; on the personal to an inquiry on tire point, even after a decree 
estate, after defraying })rior charges upon it, to account and a report under it. Mamih' v. 
proving to be insufficient to meet the pecuniary Dnnan^ 3 Ir. Eq. E. 108. 

legacy^ the executors and trustees are entitled. Ten legatees out of seventeen having been 
as" against a mortgagee, subsequent in date, of overpaid on coming of age, ordered to refund 
the legatee’s residuary interest in the proceeds after the lapse of eighteen years, the estate 
of sale" of realty, to retain thereout a sum equal proving deficient. The executors, if compelled 
in amount to "the pecuniary legacy which was to pay, to have a remedy against those legatees, 
paid in advance. 3Ioore^ In Iloore v. Moore^ Motao v, Thorj)c, 1 Jur, 771. 

45 L, 40(). A., one of co-trustees, A. and B., who had 

A testator befiueatlied leaseholds to his son, committed a breach of trust, died, anti his per- 
and appointed him and another person his soual estate was distributed among his legatees ; 
executors. Three years after testator’s death, and two of those legatees then died, having 
the son settled the leaseholds on his marriage : — received their legacies ; and the residuary i)er- 
Held, that as against the son’s wife and children, sonal estate of one of them was paid over to 
the ])ro[)ertv was not liable to the testator’s her residuary legatee. These distributioiis were 
creditors. Spachnian v. Tlnihnell, 8 Sim. 260 ; made in ignorance of any demand arising out 
6 L. J., Ch. H7. of the breach of trust in which A. had coucurretL 

Assets of a testator, settled bona fide on Ten years after the eldest of the two cestuis. 
the marriage of the residuary legatee, are no cpie trustent attained twenty-one, they filed 
longer liable to the claims of creditors. JltlUeH a bill against B. and the personal representa- 
v. jl'oadmead^ 2 De Gr. E. & .1. 566 ; HO L. J., Ch. tivc of A., and Ins sui'viving legatees, and the 
268 : 7 Jui*. (N.S.) 56 ; H L. T. 6)05 ; 0 W. R. 288. pors(mal representatives <>f his deceased lega- 
Therefore a i’hll filed against a residuary rees, and the residuary legatee of one of those 
legatee and the trustees of a settlement, to deceased legatees, and against the father and 
recover the amount paid by tlie plaintiff, by mother of the plaiutifis, praying to have the 
reason of the testator’s breach of the covenants fund replaced: — Held, that the plaintiifs were- 
in a lease, was dismissed with costs. Ih. entitled to call upon the surviving legatees of 


Eight of Purchaser where Fund in Court.] 

— The purchaser of a reversiomiry interest in 
a fund in court in an administration suit takes, 
subject to the claim of any creditor who may 
prove his debt at any time before the fund is 
paid out, the fund being available ft>r creditors 
so long as it i*emains in court. Hoopn' v. Smarts 
45 L. J., Ch. 99 ; 1 Ch. D. 90 ; 88 L. T. 499 ; 24 
W. R. 152. 

In 1863 an administration suit, was instituted, 
and by an order made in it a fund in court was 
set aside to answer a life annuity given by the 
will, the rest of the assets being subsequently 
paid and tannsferred to the residuary legatees, 
who were also entitled to the fund in court, 
subject to the life interest of the annuitant. In 
1873 a declaration was made in another suit, 
that the estate of the testator in the first suit 
was liable for breaches of trust which Ixad been 
committed hj him: — Held, that the plaintiffs in 
the second suit were entitled to go against the 
fund in court, notwithstanding that the rever- 
sion in it had been sold for value; and that the 
fund was liable for the whole of their debt, and 
not merely to that proportion of it which the 
fund itseli bore to the total 7iet assets of the 
testator. Ih. And see Jeiin.ing,s v. Hand, 2 
Jo. & Lat. 720 ; 8 Ir. Eep R. 755. 

Belay, Laches or Acquiescence on part of 
Creditor.] — The testator leaves assets sufficient 
to }7ay Jill debts and legacies ; the legatees 
receive ]'>ayinent, which the creditors miglit also 
have had if tliey had demanded it in time : they 
lie I>y for eleven years, and the estate is wasted : 
ret the legatees shall refund. Ilardwioh v. 
Mjjnd, 1 Anstr. 112 ; 8 R. R. 562. 

A creditor, who, by lying by, permits the 
executor, having at that time assets for payments 
of debts, to pay a legacy, does not thei’cby lose 
his right to compel that legatee to contribute to 
the payment of his debt, if the executor subse- 


quently waste the assets, but the assets of the 
defaulting executor must be first resorted to, 
and the insolvency of the executor not having 
been proved : — Held, that the legatee was entitled 
to an inquiry on the point, even after a decree 
to account and a report under it. Mtinih' v. 
Dmum^ 8 Ir. Eq. R. 108. 

Ten legatees out of seventeen having been 
overpaid on coming of age, ordered to refund 
after the lapse of eighteen years, the estate 
proving deficient. The executors, if compelled 
to pay, to have a remedy against those legatees, 
Iloiae V, Thorjw^ 1 Jur, 771. 

A., one of co-trustees, A. and B., who had 
committed a breach of trust, died, anti his per- 
sonal estate was distributed among his legatees ; 
and two of those legatees then died, having 
received their legacies ; and the residuary })er- 
sonal estate of one of them was paid over to 
her residuary legatee. These distributioiis were 
made in ignorance of any demand arising out 
of the breach of trust in which A. had coucurretL 
Ten years after the eldest of the two cestuis 
tpie trustent attained twenty-one, they filed 
a bill against B. and the personal representa- 
tive of A., and Ins sui'viving legatees, and the 
pers(mal representatives ot his deceased lega- 
tees, and the residuary legatee of one of those 
deceased legatees, ami against the father and 
mother of the plaintiffs, praying to have the 
fund replaced : — Held, that the ])laintiffs were 
entitled to call upon the surviving legatees of 
A., and the })ersonal representatives and lega- 
tees of his deceased legatees, to Ji'efuiul, and 
that, without a.ii.y ])rcvious impiiry as to whether 
the }>iaintiffs had known of or acqiTiesced in the 
breach of trust, or tlie compromise of a suit 
brought against A. and B, for the same purpose- 
by the plaiiitifis by their next IVientl during 
their infancy. v. MumtU, 8 M vl. k 0, 

81 ; 6 L. J.,’C]i. 808 ; 1 Jiin 588. 

The 1 ‘iglit of a. creditor to ma,ko legatees 
refund may be lost by ladies, acquiescence, or 
by such a course of ilealing as would render 
the assertion of such right inoiiuitable, Ilidg- 
wen/ y. JVeiodeadP2 dill 492 ; (5 Jur, (N.8.) 1185 
8 L. T. 860 ; 9 W. R. 81. Affirmed, 3 De U. E. 
& J. 474; 30 L. J., Oh. 889 ; 7 Juri (n.s.) 451 
4 L. T. 86 ; 9 W. R. 401. 

A testator mortgaged a ioasehohl biewery, 
and covenanted to pay the niortgage debt. By 
his will he bequeathed legacies and a, a annuity,, 
and made a residuary devise and be.quost. 
His son, to whom he bequeathed the equity 
of redemption in the brewery, carried on the 
business, and kept down the interest on the 
mortgage for thirteen yeai’S, and then (in 1856) 
became bankrupt. In the meantime the estate 
of the mortgagor bad been administere<l by the 
executors, and the legacies ])a,id and the annuity 
kept down. In 1857 tlie mortgagee’s representa- 
tives instituted a suit for the administration of' 
tlie testator’s estate, ami payment of the balanci‘, 
of tlie mortgage d(;bt (if any) which the proceeds 
of the mortgageil premises might bo insutiicient 
to satisfy. The mortgagetl jiremises having 
become depreciated were sold for less than the 
debt, and the balance was certified to be due- 
from the executors, and was ordered to be paid 
by them, but they were unable to |.>ay it ; where- 
upon, in 1860, the mortgagee’s representatives 
filed a bill to have the mortgagor’s residuaiy 
real estate applied in payment of his debts, so 
far as it woukl extend, anti to coiiqiel the lega- 
tees and annuitant to refund. The residuary 
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ileTi.sees had mertgaj^ed. their portions, shares^ 
niul interests, as residuary legatees and execu- 
tors, of and in the moneys to arise from the sale 
of the testator’s residuary real and personal 
estate Held, first, that the lapse of time and 
intervening circumstances were a sufficient 
answer to the suit, so far as it sought to call on 
the legatees and mortgagees to refund. S. 61, 

De G. F. J. 474. 

Held, secondly, that the mortgage made by 
the residuary devisees was subject to the pay- 
ment of the testators debts. Ib. , ' 

Wliere mortgagees of a leasehold brewery 
and machinery had permitted an executor and 
a residuary legatee under the mortgagor’s will 
to remain in possession of the property for fifteen 
years after the mortgagor’s death, and had 
received interest from him during that time, 
the pi’opert.y having in the meantime so deterio- 
rated in value that the security had become of 
less value than the debt, they were not allowed 
to recover the unpaid portion of the mortgage 
debt by following as assets of the testator, 
legacies to infant legatees which had been paid 
into court under the Trustees Relief Act, or 
a sum which had been paid to annuitant by the 
executors in satisfaction of his annuity. S C 
4 L. T. m ; 9 W. R. 401. 

Uinler a decree in an administration suit, 
a barrister tendered his claim for an amount of 
fees embezzled and retained by the intestate, 
who had been his cierk. The chief clerk dis- 
allowed the claim, on tlie ground that it was 
barred by the Statute of Limitations. The 
claimant took no proceeding in the administra- 
tion suit to vary the certificate, and a decree 
was soon afterwards made, on further directions, 
under which the residuary estate was distributed 
amongst the parties beneficially interested. .The 
barrister subsequently instituted another suit 
tor tlie recoverj of his demand out of the assets 
in the hands of the parties, amongst whom they 
had been <listriluitcd : — Held, that he was entitled 
to maintain such suit, and to a decree for pay- 
ment with costs, v. Brere, 28 L. J., Cli 

782 ; r> Jur. (x.S.) 881 ; 7 W. R. 894. 

T. and G. wei'o partners in building an hotel. 
(t. bought tlie share of T., who had conducted 
the building, and agreed to pay all the expenses. 
G. died, and at his death the sum of 3566 was 
due from him to T. in respect of bills which T. 
Iia<l paid for tbe building. A decree was made 
to administer G.’s estate. T. carried in a proof 
for the 35GZ. {dong with S2Z. which he had paid 
since G.’s deatli. 4Tie 35CZ. was allowed and 
paid, the 82Z. <Iisallowed, and the estate was 
ilistributed.' After this T. was obliged to pav 
further bills for the building, and filed a bill 
.against the residuary legatees and devisees of G. 
to recover these sums and the 82Z. .-—Held, that 
the suit was maintainable as regarded the sums 
paid since the certificate. Thomas v. Griffith, 

2 De G. P. & J, 555 j 7 Jur. (n.s.') 293 ; 3 L. T 
761 ; 8 W. R, 727. 

Held, also, that it not appearing on what ground 
the S2Z. had been disallowed, the plaintiff had 
not lost his rights as to that sum. Ih, 

Held, also, that the executor was not a neces- 
sary party to the suit. Ib. 

The right of a creditor whose debt has not 
been provided for to follow distributed assets 
into the hands of legatees being an equitable 
right, will not be exercisable where the cir- 
cumstances of the case would make such an 
qxercise inequitable. When, therefore, the mort- 


gagee of a farm, iqion the death of his inort- 
gagor, acquiesced in two of the residua I’v lejratees 
taking the fai’in and working it, and in tlie dis- 
tribution of the personal estate for the puipose 
of the share of those legatees being expended on 
the cultivation of the farm, lie wa!s held to have 
released his equitable right to fall back upon 
the jierscuial estate of his debtor, the mortcage 
security having pro veil insufficient. Blake v 
Gale, 5,5 L. J., Oh. 559 : 32 Ch. I). 571 : 55 
L. T. 234 : 34 W. R. 555— C. A. 

Payment of Legacy de bonis propriis.] — If, in 
an aetion against executors for a legacy, the 
executors admit assets and judgment is given for 
payment of a legacy de bonis propriis Qumre, 
wdiether an unpaid creditor can call upon the 
legatee to refund tbe legacy. Semble, the ere<Ii- 
tor could recover the legacy in such a case if 
it was in fact paid out of the testator’s assets, 
but not if it was paid by the executors de lionis 
propriis. Broijden, In re, BtUuaf v. Broqden. 
38 Ch. D. 54(> ; 59 L. T. 650 ; 37 W. R. 84-~~6. A.' 

2. Por Leg-atees or Hext of Kin. ' 

In what Cases— -At whose Suit.]— A. legatee 
paid by an executor voluntarily, not obliired to 
refund to the rest, except iii case of liis in- 
solvency. Orr v. Kalnes, 2 Ves. sen. 194. 8. P., 
Cojqnii V. Coxriyln, 2 P. W. 296. 

Legacy to xi., payable at twenty-one, or 
marriage, wdth interest, is a vestcii legacy : and, 
executor having become bankrupt, it* might 
have been proved under the commission ; his 
certificate therefore a bar, and the residuary lega- 
tee not liable. Waleott v. Ilall, 2 Bro. C. ’C. 305. 

As legatees are to be paid in proportion, so if 
an executor pays one legatee, and there is not 
enough to pay all, the legatee who is paid sliall 
refund in proportion : so if one legatee recovers 
his legacy in equity, and there is not enough to 
pay the jest, he shall refund. Secus, iff the 
defect of assets arises by the "wasting of the 
executor. Amo?i, 1 P. W. 495. 

Legacies w'ore given, some immediate and 
others to be paid to persons in succession. All 
trust moneys were directed to be invested in the 
public funds or on real securities. The executor, 
twelve months after the death, paid all the 
immediate legacies, and invested the remainder 
of the funds in a bank. I’wo months afterwards 
the bank stopped payment, and a loss vras 
sustained, by which the funds became insufficient 
to pay the deferred legacies. The executor filed 
a bill to have accounts taken, and that the loss 
might be apportioned am<.ing the deferred 
legatees Held, that, as there \vas no imputa- 
tion on the good faith of the executor, and as he 
could not obtain a settlement of his accounts 
with the legatees, he was justified in. filing the 
bill, and that the loss must fall upon the deferred 
legatees, "wlio must bear among themselves 
ratably the loss of tlie failure of the bank, and 
not throw any part of the loss on tlie satisfied 
legatees. Fenwick v. Clarke, 31 L. J., Ch. 728 : 

6 L.^T. 593 ; 10 W. R. 636, 

When (me residuary legatee, or oneof the 
next <.)f kill, has not received an. amount largei* 
than his share of the assets existing at the time 
of payment made to him, the subsequent waste 
of tlie assets by the executor or administrator 
does not render him liable to refund. Petermai 
V. Peterson, 36 L. J., Ch. 101 ; L. R. 3 Eq. Ill ; 

15 W. R. 164. ^ 
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When one resiLluaiy legatee of one of the i 
next oi: kin k called upon by another to refund, 
on the ground of overpayment made, the burden 
of proof that the amount received was in excess 
of his share of the assets existing at the time 
<iif payment lies u])oii the perstm retiniring the 
nK'>ney to be refinuled. /?>, 

A residuary legatee received his due share of 
the assets from tlie administrator. The adminis- 
trator satjse'iuently committed waste, and the 
assets, thus diminished, were insufficient to pay 
the otiier residuary legatees in fidl : — Held, that 
inasniut;h as the unpaid legatees might have 
forced t]je ])ayment (tf their legacies in full 
whcii tile administrator was solvent and able to 
pay them, they could not call on the legatees 
who hatl been })aid their due shares to refund in 
oi-der to equalise the loss occasioned by their own 
laches. Ib. 

When executors have made a proper distribu- 
tion pi-o tanto of theii’ testator’s estate, and have 
been ready to produce proper accounts to the 
unpaid residuary legatees, and an administration 
action is then instituted by the unpaid resi<liiary 
legatees, and it turns out that the accounts are 
substantially correct, the costs of the action 
must be borne by the residuary legatees who 
take the beuetit of it. /fifJianl v. 4b 

L. J., Ch. 48 : 4 Oh. D. 38‘) : L, T. 750 ; 25 

W. Ik Ibi. 

But where, after executors had made n })artial 
distriliutiou of the residue, an adminisrratiou 
action was instituted by the residuary legatees 
who had not I’cecivcd their shai'cs. and it then 
turned out that the executors had made two 
mistakes, first, in making their <listrihution upon 
an erroneous assumption that the residue was 
divisilile among live persons Instead of six ; and, 
secondly, in expending part of the general 
personal estate in repairs of property sj^ecitieali}’' 
devised : — Held, tlirit the overpaid lesiduary 
legatees could not be made to refund, that the 
executors must stand in the same position as if 
no distribution had taken place, and that the 
costs of the action shonhl be paid as out of the 
entire residuary estate, so as to charge the 
executors with the share of costs attributable to 
each of the <listrlbuted shares ; and then that 
the executors should pay the balance necessary 
to make up to the unpaid legatees one-sixth of 
the residue each. Form of order. Ih. 

In a suit by a residuary legatee foi’ the 
administration of the testator’s estate, the 
court has jurisdiction to compel the residuaiy 
legatee to refund assets overpaid to him by 
the executor before the suit, to pay the legacies 
of legatees who are not parties'^ to the" suit. 
Pnnvae v, Sjnu-f/'nL 87 L. J., Ch. 251 ; L, 11. 5 
Eep 99 : 17 L. T. 590 ; lb W.'R. 418. 

A testator gave the j-esidiic of his real and 
personal property to trustees in trust to sell the 
realty and invest the produce with the per- 
sonalt}’, and to pay 5,000k to his <laughter, the 
plaintiff, on her attaining twenty-one, 'or day of 
marriage, and he appointed H. a'nd Ik and his 
widow executors, and H. and his wddow 
guai’dians of -the plaintiff. The frustees did 
not act. ^ More than r>,0o0Z. was paid into the 
hands of H., who paid the ])laintiff’s main- 
tenance (luj-ing minority. The plaintiff, on 
coming- of age, filed a bill against H. and £. to 
recover the prijieipal, and got a decree for an 
account. 11. then came to a settlement with X., 
the residuary devisee and legatee, and, liaving 
ascertained what \vould be coming to him, gave 

TOL. TI. 


a mortgage for as much as was deficient of the 
personal estate, and X. went into possession of 
the real estate, B, and X, joining in secui’ing 
under the mortgage pecuniary legacies to some 
other legatees : — Held, that lie was bound to 
refund, and that the mortgage, if given in lieu 
of assets, shonkl be treated as so much assets for 
the benefit of the plaintiff and iinj[>ai(l legatees. 
Held, also, that the payment to her giianliaii H. 
di<l not bind the plaintiff. O'Seld v. ITamiU^ 
Beat. bis. 

Bill against children for discovery of sums 
advanced to them, pendente life, hy their father, 
an insolvent executor. It apjlears on the 
answers, that two of them received 500/. oacdi 
on their marriages, but two others received 500/. 
each for their maintenance ; it was decreed, that 
the two last should refund, although they denied 
knowledge of their father’s insolvency. The 
children were legatees under the will, but the 
decree went on fraud. PaHndye v. 

Ambl. 59b. 

P. bcHiucathed 1,000/. in trust for a daughter 
for life, with reuiaiiulur for her issue ; and in 
ease of failure, in trust, as to one moiety, as she 
should a]>[)oint : and as to flic othei*, it wn.s to 
be considei-ed as paid of the resi<luc bequeathed 
in favour of all his children, of whom J". was 
one. P. tilso be(}iieathe<i (>0(l/. in trust for a 


djuigliter-in-law. A., for life, with remainder for 
liis two graiidohiughtei's. One of the trustees, 
C., ])oss(s.se<l himself of the testator’s estate, ami 
did not invest, but retained iji his hands these 
sums. In 1822 0. he(]ueathed to his two 
daughters legacies and anmiitles payable out 
of leaseholds bequeathed t(» 0., to 'whom he 
devised ami bequeathed the bulk of his property, 
and he charged certain premises with the 
payment of all trust moneys in his haials at 
his decease. C. died in 1828, and 0., his sole 
executor, possessetl hinistlf of his estate, and 
th(;reoiit p>ai<l the legacies and aainuities. In 
1824 an indenture of release, to which J. and O. 
and. otliers were pai-ties, but to which A. was 
not, was executed, aial thereby certain arrange- 
ments were made relating to Ih's estate, lait 
excelling the sums above-]neiit ioiied, and 
another sum,^ being tlie residue of Ids e.-ntate. 
The power of appointment of a nsoiety of the 
1,000k was exercised in favour of O.aml another : 
and the apj)ointor died in 1858. The rdher 
moiety and the bOOk, and interest, reniaincrl due 
to the ijcrsons eutitlerl to the same. On a bill 
by J. and .A., praying that 0. juiglit be ordered 
to pay the legacies and interest,'" and tlia,t the 
annuitants under O.’s will might be ordei-ed to 
i*efund what they had receivVl in res})cct of 
their legacies and annuities: — .Held, that, as 
against the annuitants, the bill must be dis- 
missed, with costs, and that the two sums and 
interest due must be paid by 0. personally, on, 
tlie ground that there laid been by the dew I of 
1824 a complete appropriation of the sums ; that 
0. was accepted as tlie debtor for them ; ami 
that both J. and A. (A. having received interest 
from O.) were bound by the transactions \vhich 
were carried otit under it. Parthujtan v. 
€arr}iu/ton, ,5 Jur. (N.8.) 1093. 


As against a Purchaser.] — Where trus- 
tees, under an erroneous view of the effect of a 
will, pay to parties money to which they aj-e not 
entitled, this court, in adininisloring the estate, 
will compel a restitution and repaynienr, aiul 
will give a lien on the other interests of such 
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parties under tbe will,- even as {gainst an j M. D. and C. in that suit, by which it was agreed 
assignee for valuable cbiisideration. ' Dfhha v. that the will should be condemned, and that 


Goren. 11 Beav. 488. 


Belay or Acquiescence, Effect of,]- 


administration of P. D.’s estate should be granted 
to M. D. The consent provided for the applica- 
tion of certain moneys, and that 0. ’bshould have 


Where an intestate’s estate has been distributed credit for all moneys })ropei*ly expended, and also 
under a decree in an administration suit, among a sum of 100^. and 20 L })aid respectively to L. for 
persons found by the report to be his next of Idn, masses, without prejudice to any claim, and his 
a pereon claiming to be the sole next of kin of the costs.” In an acrion brought by M. I)., as 
intestate is not precluded from filing a bill against administratrix of F. D., to reeovei' from L. tlie 
the persons alleged to have been erroneously found wbicli had been so paid to him : — Held, that 
to be the next of kin, for the purpose of obtaining having by the consent released the executor, she 
restitution of the fund so distributed ; and if the could not recover from the legatee. JJnam'^'.Lce^ 
right of the plaintiff so claiming shall be estab- 14 L. K. Ir. 56 — Ami see Proceedings by or 
lished, the persons among whom the fund has against at CoMAroN Law, XlII. a. 1, post, 
been distributed will be compelled to repay it to 

the plaintiff, but the plaintiff will be bound by a t f 

tlie accounts taken in the administration suit. 

JO/iTldY. Froiod, 1 Myl. &:K. 200 ; 2 L. J., Oh. 68. Interest.] — On refunding sums paid under an 


The circumstance that an intestate’s personal erroneous construction of a will, a legatee 
estate has been distributed, in a suit, among the entitled to other funds, making interest in the 
persons appearing to be his sole next of kin, does hands of the court, is to be charged with interest ; 
not necessarily preclude other persons, having an not a legatee who has no further concern in the 
equal title to that character, from after wards iiisti- estate. Gitthm v. Steele, 1 Swan. 169 : 18 K. K, 
tilting a new suit against the next of kin who have 57. 

been thus overpaid, and compelling them to refund . -r i * 

aproportionof their shares. iS!?7ryGrv./:?vhW/wc/r, Interim Income.] An executor who 

2 Mvl. & 0. 611 ; 1 Keen, S25 6 L. J., Ch. 277. compels a legatee to refund can recover only the 

' A-uiiivried woman entitled to the income of a capital which he has i)aid to the legatee, without 
legacy for her separate use, continued for fifteen any intermediate mcome. Jemx v. ]\oyenht)i, 


years, with full notice of the circumstances > *49 I?, 

affecting her lights, to receive income on the 

footing that the legacy was liable to contribute y Executors 

in favour of the residuary legatees to a loss . . . ' ^ . 

occurring on the re-investment of part of the Bistinction between Creditors and Legatees.] 
estate. It was afterwards decided that the — Executors may be discharged as against lega- 
legacy was not liable so to contribute, but must tecs, though not as against creditors, the former 
be paid in full : — Held, that she was not entitled being bound by tbe terms of the will, the latter 
to recover from the residuary legatees the wot* Foyle v. Blalte, 2 Sell. Lef. 239 ; 9 li. E, 
difference between the income of the full amount 76. 

of the legacy and the reduced income she _ ■, t* t * 

had notually received. Sfofonl v. Stafford. 1 Personal LiaMity.j - A moitgap comes to 

De G. & J. i93 ; 4 Juv. (s.s.) 14U. ' executoiN who recoives the luortgage money. 


Queere, whether the claim, apart from acquies- 
cence, was not to a great extent barred by the 
Statute of Limitations, 3 ic 4 Will, 4, c. 27, s. 42. 
Ih. 

An executor, acting on the advice of counsel on 


Personal Liability.] — A mortgage comes to 
an executor, who receives the mortgage monew, 
and jiays it away to his testator’s creditors ; 
afterwards it appears that the mortgage had 
been satisfied in the testator’s lifetime ; the 
executor must I'cfund, though he had before paid 
the money away in debts which he had not 


the construction of a will, proposed to divide in f ^wise assets to pay. Pouley v. Bay, 1 P. W. 


certain proportions a fund between two legatees. i 

One of the legatees being dissatisfied, rook the ^ Lxecutor pays deits with^ monep^ leceived 
opinion of the counsel, whicli agreed with the ^ ijwersed , he must 

former opinion. The executor then <!ivided and t^^berwise it the appeal is delayed, 

paidover the fund in accordance with theopin ions, v 2 .. , 

Two years after wan Is the dissatisfied legatee l<Lynient to legatees is no ^ othocliimh 
filed a ^ executor and the other of’ creditors, though no debt had ansen aL^ 

legatee, alleging that the will ha(l been wrongly f Newcastle JJanhniy 6c. v, 

construed, and claiming repayment from the diymen,l^i 601 . 

other legatee Held, th{^. the suit could not be Costs.] — If an executor administers the 

mamtainea. iny/m* v. Inyliam, 3 Ch. D. Sol ; testator, and pays over the residue, 

So L. I. bm , -f5 . It. OOO v. A. -j-Uof iw-. Ba v/.AAVAi’pfl f n n 


otner xegaroe uun rne smi comci not ue Costs. 1-If an executor nclmmistere the 

raamtamea _ Ireym v. y Ch. D. Bol ; testator, and pays over the residue, 

3o L. 1. om ; Lo . li. 3d<. L . A. recovered to answer a sub- 

sequent debt of the testator, he will not, as against 
3. Other Cases. appropriated legacies, be entitled to the costs of 

an action brought against him by the creditor, or 
Administrator against Legatee for Sum Paid of a proceeding necessary to establish the debt, 
by Executor before Kevocation of Probate.]— or of any suit liy him to make the appropriated 
■P. D., by an alleged will, bequeathed 90L to L., legacies available for the payment of the debt, 
for the purpose of being applied towards building v. Brett, 26 Beav. 233 ; 28 L, J., Ch. 322 ; 

a cha]>el, and appointed C. executor, who obtained 5 (n.s.) 4. 

probate. After the grant of probate, C. paid to 

L. the amount of the legacy, which was applied Annuity — Payments by Mistake — Eecouping 
by L., in accordance with the terms of the will, out of future Payments.] — A testator gave his 
Subsequently a suit was instituted by M.D. against property after the death of his wife to trustees 
C., in the Probate Division, for revocation of on trust to pay the interest and profits to his two 
probate. A consent was entered into between daughters J, and E., to their separate use, with a 
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direction to pay and ap])ly for the benclit of A., 
ihe son of E., 200/. annually, when he attained 
the age of twenpy-one years, and before that 
period such part of the 20t)/. beqnearhed to him 
as might be judged proper ; die then gave his 
daughters power ti) <lispose of the principal by 
wii], to their children oi* grandchihlren rcspcc- 
tivehg “■ exctqit that [a'oportion of principal given 
to E., and from whicii tlie interestis to arise to my 
grandson, namely, -i-,n00/., which sum shall be my 
gram Ison’s property ” ; and in case either of the 
daughters died without issue, he limited her share 
r)f the fund over to the other dangiiter, help 
children or grandchildren. The executrix! 
Iiaviiig in mistake made payments to A., in I 
]’es]-)e(d. of Iiis annuity, for two years before he ■ 
attained nventy-oiie. was entitled to i-etain them 
out of the future payments of the annuity. An 
order authorising her to I’etain them, and made 
upon petition after the decree had been passed 
and entered, is regular. IJretunj v. X/re.vc//, 3 
Hiiss. 287 ; 0 L. J. "(o,S.) Ch. 18. But see 8. 6'., 
•on appeal, 3 Buss. 542 ; 7 L. J, (O.s.) Ch. 120. 

Assets Lent by Executor to Residuary Lega- 
tee — Lien on Share,] — One of several residuary 
legatees, with the concurrence of the others, 
induces the executors to sell out stock forming 
part of the residuary estate, and. to lend him the 
pi’oceeds, on his executing to them a warrant of 
.attorney and depositing certain title deeds, as a. 
secui'ity, but without any express lien upon or 
reference to his share in the residue : — Held, that 
the executors had upon his bankruptcy a lien on 
the share. Jlaltins, Ex part and In v*c, 2 Mont. 
1). & D. 508 ; G Jur. 468. 

Co-Executors — Claim by one to Indemnity.] 

E. N. bequeaths leaseliolds to trustees for wale, to 
pay the proceeds to his widow for life, and after 
ill trust for the children ; one exocutur proves ; 
.and his co-executor, the solicitor of the testator, 
tinding himself involved .in intricate transactions 
in respect of the leaseholds, proves a.lso, and 
institutes a suit, and claims indemnity against 
linbilitles in respect of the trust: — TTeld] that 
under the circum.stances he was jusriiicd in iiling 
the bill, and was entitled to' indeinnity anil 
costs of the suit. Semble, that the assent of 
•one executor to speeilic bequests does not take 
.away the right of the othertoindemnitv. Tamer 
V. MelidUA W. 11. 157. 

Contribution.] —Where a debt is due 

from the estate of a testator, cue of whose execu- 
tors is dead, and the estate of such deceaseil 
■executor is the subject of administration, in 
chancery, ^and the creditor of the original tes- 
tator has died a bill to recover his debp and has 
•compelled the surviving executor to })ay the 
whole amount into court, such creditor cannot, 
ibi- the pur])ose of enforcing contribution between 
the two executors, prove' his del)t against the. 
•e.state of the deceased executor. JlieklrihmaM 
V. IVlndanley, 34 L. J., Ch. 281 ; 11 L. T. 582 : 

3 3 W. H. 210— L.JJ. 

A creditor is. not liound to wait for ])ayment of 
a debt proved by him in a suit until the equities 
between the several parties liable to him are 
adjusted. Ih. 

And ,see Bight OF l2fDEMNiTY, col. 1208, ante. 
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favoured, and therefore if. a subsequent creditor, 
by using due diligence, has contrived to' receive 
his debt, the court will not interfere to oblige 
him to account for what he has so received, and 
refund it to a piior creditor. Dillon v. Burton. 
3 Bidgw. P. G. 101. 

Eot to Pay Debts of Higher Degree.] — 
Where executor pays simple contract debts, 
there shall be no refunding to ])ay debt of a 
higher nature. Ilodgen v- Waddinqfon^ 2 A^ent. 
360. 


e. By Ceeditors. 

In General.]— The gen<3ral rule of equity is, 
tiiat all fair crctlitors stand in a situation equally 


Mistake — Funds in Court — Exclusion of Mort- 
gagee.] — ^AVhere a fund, p>aid into court in a : 
creditors’ suit, has been distributed by mistake 
among specialty and simple contract creditors, 
to the exclusion of a mortgagee, a court of 
equity holds such creditors liable to repay, not 
in solido, but pro rata ; and no cretlitor -will be 
fixed with liability in respect of the ratable 
part which the mortgagee may fail to recover 
from a creditin' who, since shaving in the fund, 
has become insolvent, or cannot be found. 
Todd V. 8t.ndJ(olmi\ 3 Kav A J. 324 ; 26 L. J., 
Ch. 27.1 ; 5 W. R. 277. 

i^iirsnant to a decree in a creditors’ suit real 
estate was sold, and the pin'cliase-moncy paid 
into court. In consideration of such payment, 
a mortgagee, who was not a ])arty to the suit, 
but whose mortgage was noticed in the con- 
ditions of sale, executed the conveyance, but the 
fund was distrilnited among the other cretl iters 
without any pjiyrnent being made to the mo,rt- 
gagee : — Held. u})on a bill tiled by his ])ersonal 
representative, that the latter was entitled to 
recover as follows— first, from the creditors who 
had been paid sim])le contract debts, t!ie seveJ*al 
sums paicl to them, the total amount of such 
sums being less than the plaint ill’s claim ; 
secondly, from the only specialty creditor so 
much as might be necessary to satisfy what 
might remain due to the plaintiil; for principal 
moneys and interest, after deducting the total 
amount of the numiys paid to the simple contract 
creditors, whether parties to tins suit or not. ; and, 
thirdly, from the solicitors of t.he plaintiil: in, the 
(ii'cdi tors’ suit wlmfevcr might be necessary to 
make good a ny deficiency arisi iig by reason of some 
of the creditors becoming insolvent, or of others 
not being to be found or the like, it being the duty 
of such solicitors to see that the purchase-money 
paid into court was p]' 0 })e.rly applied. Ih. 

Held, also, that the purchasers, upon payment 
of the purchase-money into coui-t, had discharged 
the only corulition incumbent u])on them, and 
were relieved from all resporusibility as to 
its application. But f'he ])urchaser of the largest 
lot having allowed the titlcdei^ds to remain with 
the niortgtgee, the bill, as against him, was dis- 
missed witlioiit costs. Ih. 

Held, further, that although the mortgagee's 
solicitor was chargeable, as bet -ween his client 
and himself, with gross negligence in. imt placing 
a stop order on the fuml in the original suit, his 
duties were dehors that suit in which the 
primary duties lay with the solicitors of the 
plaintiff, who had the distribution of the fund, 
and that in this suit he could not be made 
res])onsible. Ih. 

Principles by which the court is governed in 
giving directions as to costs in a suit of Hus 
nature. Jh. 
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Interest on Bond Bebt — Beduction for | 

Property Tax— After Six Years.]— Executor of | 
obligor of bond having by mistake paid debt and I 
interest without making deduction for property 
tax pro%idetl for by bond, though six years had 
elapsed, held entitled to have It refunded. It 
would have been otherwise in case of the obligor 
himself having paiil it. Smith v. Ahvp, M‘CleL 
G2:-i; 33 Price 823. 

— Debit found against Alleged Creditor.] 
— ^Where the plaintiffs in a creditors’ suit turned 
out to have been overpaid, it was held that the 
court had. Jurisdiction to order the plaintiffs to 
bring in the sum by which they had been over- 
paid. Gi-aw V. Wright, 2 Dr. War. 77 : 1 
Con, & L. 267. 


XIIL PKOCEEDmeS BY OR ACUIXST. 
n . At Common Law. 

1. When Maintainable. 

Act} om hy. 

Executor both Plaintiff and Defendant.] — A 
party cannot be both plaintiff and defendant in 
an action ; and, therefore, when the plaintiff 
sued as executor, and the defendant pleaded that 
the promises were made Jointly with the plain- 
tiff : — Held, a good plea in bar. v. Van 

j\hdUngcr, 2 Chit. 530 ; 2 Bos. A P. 124, n ; 5 R. R. 
557. S. P. in equity, JIilc,s v. JDurnford, 2 Sim. 
(N.S.) 234 ; 2 De G. M. 6c G. 643 : 21 L. J., Ch. 
667. 

Before Probate or Letters of Administration.] 
— A person suing as executor, having admitted 
that he had not obtained probate of the will, the 
court in the exercise of its general jurisdiction to 
prevent an abuse of its process, stayed the pro- 
ceedings until probate should be taken out, and 
reasonable notice thereof given to the defendant. 
Wehh V. Adhim, 14 C. B"4(J1 ; 2 C. L. R. 702 : 
23 L. J., C. P. 06 : 2 W. R. 225. 

An executor may commence an action 3)eforc 
probate because he derives his rigJit from the 
will. But an administrator ought" not to com- 
mence an action before letters of administration 
are granted, as he derives all his authority from 
the ordinary. Woolrirli v. Btaho]), 7 B. 6c C. 
406 ; 2 Man. &; By, 431, n. ; 6 L. J. (o.s.) K. P>. 
101 . 

And an administrator cum testnmento annexe 
cannot declare before a<hniuisti’ation is granted, 
any more than an ordinary administrator. 
PhilUjhi V. Hartley, 3 Car. 6: .P. 121. 

On Bill of Exchange. ] — A bill of exchange 

had been indorsctl by a testatrix, who was the 
holder thereof, and paid into her bankers for 
collection in the usual course of business. Before 
the bill became <lne the testatrix died, and when 
it became due the plaintiffs, as her executors, 
demanded the return of the bill, or its value. 
The bankers refuse<l to <leiiver up the bill, on 
the ground that the plaintiffs liatl not taken out 
probate, but said they were ready and willing to 
give up the bill to the plaintiffs on their pro- 
duction of probate. Whereupon the plaintiffs, 
before taking out probate, began an action against 
the bankers for delivery up of the bill, or its 
value, and for damages for its detention : — Held, 
that all proceedings in the action should be stayed 
as frivolous and vexatious, until the plaintiffs 


took out probate. Tarn v. Commercial BanlCnuf 
Co. of Sydney, 12 Q. B, D. 294 ; 50 L. T. 365 : 32 
; W. R. 492, 

1 Oontmuiag Proceedings after Death, of 

Plaintiff.] — Where, after an order directing the 
trial of issues of fact before a jury, one of the 
jdaintiffs died within fourteen days of tlie date 
fixed for the trial, on the application of iii'; 
executors, undertaking to apply forthwith for 
probate, and to produce the same at the trial of 
the action if obtained, the court made an order 
continuing the proceedimrs. Huyhes v. 

13 L. R. Ir. 224, 

On Suggestion of DeatJi of a Sole Plaintiff.] — 
The provision continued hi s. 137 of 15 6c 16 Viet, 
c. 76, gives a right to the ])ersonal representative 
of a deceased sole plaintiff to enter a suggestioii 
of the death of the plaintiff, and to continue the 
action only in those cases where the cause of 
action would before that act have survived to 
the representative, and he could have com- 
menced an action in his representative charaeter. 
Fllnn V. Perhinn. 32 L, J.. Q. B. 10 : 8 Jur. (N.s.) 
1177 ; 7 L. T. 364 ; 11 W, R. 95. 

j For Debts due before Death,] — A. declareil as 
administrator of B., stating that the defendant, 
in B.'s lifetime, was indebted to B. in money to- 
be paid by him to B. on re-quest. It was pi'oved 
that B. had contracted -vwth the defendant, in 
writing, to do certain works for him for 400L, to 
be paid u})on completion of the works. B. died 
before their completion : and A,, before he had 
talcen out letters of administration, agreed with 
the (lefendanr to complete, and did" complete, 
the works : — Held, that these facts did not sup- 
port the declaration, inasmuch as the contract 
being entire, and the works unfinished at B.’s 
death, no debt accrued from the defeudant to 

B. in B.’s lifetime ; although the new’ agreement 
with A. amounted, as between him and the defen- 
dant, to a rescinding of the original contract^ 
wiiicli wmuld entitle A., as administrator, to sue 
on a quantum meruit in respect of the wmrk 
done by B. Cro.dliiraite v. Gardner. l-S Q. B. 
640 : 21 L. J.. Q. B. 356 : 17 Jur. 377.' 

In an action, by an executor, f('n' w’ork done, it 
I appeared that his claim was for extras incurred 
in making a machine for the defenclaiit by the 
testator beyond what was contained iii the agree- 
ment and s})ecification. The plaintiff did" not 
produce the agreement, which wns unstamped, 
and in the hands of a third party, but proved 
that the defendant had ordered, and the testator 
executed additions and alteiations, and also that 
the testator had told a witness that he liad 
received moiay from the defendant on account 
of the extras. On this evidence the defendant 
claimed a nonsuit, but the judge allowed the case 
- to gofothe jury, who found for the plaintiff : — 
Held, the defendant was not entitled to a nonsuit : 
but the evidence being insufficient to justify the 
verdict, the rule wms made a])Solute for a* new 
trial. Hdie v. Kinyrford, 2 C. L. R. 832: !4 

C. B, 759 ; 23 L. J., C. P. 123. 

The property of an intestate was assigned to- 
assignees previously to his death ; tlie plaintiff 
administered, and applied to the defendant hjr 
payment for goods sold him by the intestate in 
the name of the assignees, and afteiwards brought 
an action in his character of administrator : — 
Held, that such action wvas wmll brought, Brandt 
V. Heatiy, 2 Moore, 184 ; 19 E. R. 558. 
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received by tbe defendant after the testator’s 
death : — Held, that his executor ini,^ht maintain 
an action for money had and received in his own 
right. Smith v. Barroio^ 2 Term Ecp. 47(:). 


On Promissory Jfote. ] — In 1 S33. the plain- 

tiif married, at which time his wife was the 
holder of a promissory note made by tlie defen- 
dant. and which liad been given to her whilst 
sole. Tn 1843 the ])laiiititf’s wife died, after 
giving birth to a child. It was then agreed 
between the plaintiff (who claimed the note as 
the representative of his wife) and the defendant 
that tlie latter should maintain the child, and 
That in consideration the defendant should 
receive the rents of cottages which had been 
the property of the plaintiff’s wife, and that he 
should also retain the interest which might 
become payable on the note. In 1839 the defen- 
4larit signed an indorsement on the note, to the 
effect that all tlie interest on tlie note was then 
])ai<l. The defendant continued to maintain the 
child to the time of its death in 1848. In 1853, 
letters of administration were granted to the 
plaintiff, and, subsequently, in the same year, he 
^^led the defendant on the note : — Held, first, 
that the agreement lietween the plaintiff ami the 
defendant, that the future maintenance of the 
child should be taken in part ])aymeut of the 
interest on the note, and which had been acted 
upon within six years before action brought, was 
a sutlicient payment of interest within the pro- 
viso of the 2nd section of the 9 Geo. 4, c. 14. 
Secondly, that the contract being with a person 
acting on behalf of the intestate’s estate and for 
its benefit, the admin isti’ation had redution back 
to what was done after the death of the intestate 
and before the grant of letters of administration, 
so as to entitle tlie plaintiff to sue as adminis- 
trator on a promise made to him as such. JUnltfer 

V. AreJi, 10 Ex. 338 ; 2 0. L. K. 1491 ; 24 L.'j., 
Ex. 19. 

In respect of Personal Contracts.] — An engi- 
neer was appointed to construct certain works, 
which it was calculated would occupy fifteen 
months, and was to be paid for his services 
during that period 500Z. by c([nn,l quarterly 
instalments. Shortly after the end of the third 
quarter lie died, two of the quaiderty instalments 
then rcnniining unpaid : — Held,, that although 
his death }Hit an end to the contract for the 
future, it did not divest the right of action for 
those instalments which had already accrued to 
him, and his administrator was therefore entitled 
to rocovQr them, and not merely upon a quantum 
meruit for the value of the amount of the work 
actually done. Stuhhs v. Iloli/ivell lit/., 3() L. J., 
Ex. 190: L. R. 2 Ex. 311;'l6 L. t.'OBl ; 15 

W. R. 809. 

The defendant ordered a coat of T., a tailor ; 
the coat was cut out and tacked together, and 
tried on the defendant by T., buf before it 
was finished T. died ; the coat was after- 
wards finished, {ind delivered by his widow ami 
administratrix H eld, that the Value of the coat 
was recoverable upon a count foi‘ gootls sold and 
delivered by the administratrix. v. 

Jrttmpltrnjtt. 3 Scott (X.R.) 22G ; 2 Man. A G. 853. 

Por Money received between Death of Intes- 
tate and G-rant of Administration.] — An action 
for money had and received will lie by an 
administrator against a stranger, for dcVits due 
to the^ intestate, received by him between the 
time of tlie death of the intestate and the grant 
of administration, as well as for money arising 
from the sale of his goods. WelcJimattY. Stt/rfiia. 
13 Q. B. .552 ; 18 L. 4., Q. B. 211 ; 18 Jnr. 888. 

Where money belonging to a testator had been 


French Law — ^Without Grant. ] — The widow of 
a French subject became donee of the univer- 
sality of the real and personal estates of the 
succession of her late husband, and as such, all 
his rights, by the law of France, vested in her, 
and she was entitled to enforce the same in her 
own name, and she became liable also to her late 
husband’s liabilities. She was compelled to pay 
the amount of certain bills of exchange, of wliich 
her husband was drav^er and the defendant 
acceptor, and recovered judgment against the 
defendant in France. In an action on this judg- 
ment : — Held, that she was not * bound to take 
out letters of administration in this country 
previously to bringing her action. Yanqtfelin v. 
Botianl, 15 C. B. (N.s.) 341 ; 33 L. J., 0. R. 78 ; 
10 Jur. (N.S.) 506 ; 9 L. T. 582 ; 12 W. R. 128. 

For Work done after Testator’s Death.] — A., 
a coaclibuilder, was employed np to his death 
by the defendant, a joVimaster ; A.’s willow took 
out administration, and during two or three 
months, until her own death, did substantial 
repairs to carriages of the defendant on the 
intestate’s premises and with his tools, all the 
materiuls employed being the intestate’s except 
one shaft. On the widow’s death A.’a daugliter 
took out administration dc Louis non to A.’s 
estate, a.nd sued the defendant for the iirice of 
the work done ])y the administratrix : — Held,, 
that the jiroper infercpce was that the finst 
administi’atrix had carried on the business for 
the benefit of the estate, that the money ri.'icovered 
would therefore be ])art of A.’s assets, ’and conso 
cpiently the action wfis rightly brought by the 
administi'atrix de bonis non. MoaeUt/ v. IlJnddl^ 
40 L. J., Q. B. 11 ; L. R. {> (,). B. 338 : 23 L. T. 
774 ; 19 W. R. 61.9. 

She having declared as administrati’ix of A., 
and alleged the work and materials to have been 
iloiie and supplied 1o the defenda.ut by her as 
such administ.j’atrix : — Meld, tliat the declaration 
might and ought to lie amended by stating her 
to he administratrix dc bonis non, and the work, 
t^c., to have Ijcen done by the first administratrix. 
Ih. 

The executors of a baker carried on the busi- 
ness for about ten mouths umler directions in the 
will, and during that time they supplied bread 
and flour to the defendant, but it did not appear 
that any of the materials had belonged to 
the testator : — Held, that as the money when 
recovei’ed would be assets of the testator, they 
coul< I sue as executors. Ahhoft v. P/frp'tt, 40 L. J., 
Q. B. 115 ; L. E. 0 Q„ B. 840 ; 24 L.' T. 409 ; 19 
W. H. 718. 

An admin istratoi* cannot sue in his representa- 
tive character upon contracts made after the 
death of the intestate, in the course of carrying 
on the intestate’s business. Jhli/tqhrol'p v. Jxorr, 
35 L. J., Ex. 187 ; L. E. 1 Ex. 222 14 L. T. 865 ; 
14 W. R. 657. 

A. agreed to do certain work, and died before 
the work was begun. His cxeijulors did. the 
work, using the materials : — Held, in an action 
by the executors in their representative character, 
for work and labour done, am I materials found, 
that the executors might recover the value of the 
materials, 3/arithaU v. Bruadhvnt, 1 C. & J, 
m ; 1 Tyr. 848 ; 9 .L. J, (o.s.) Ex. 105. 
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For Eecovery of Specific Chattel.]— Where an 
executor seeks the recoYery of a specific chattel, 
he must resort to law after he has obtained a 
dispoveiy in equity. Allefi v. Smith, Eidgw. 
2o8. 

In Eespect of Breaches of Covenant.] — An 
executor may maintain an action for a breach of 
covenant in the lifetime of the testator, relating 
to the realty, if it is collateral. vSemble, also, he 
may for a substantial breach in the lifetime of 
the testator of a covenant running witli the land. 
Junjmovd v. Tifeh, 1 Gale, 837 ; 2 C. M. k ll. 
588 : 5 L. J., Ex. 45. 

ihe executor of a tenant for life may recover 
for the breach of a covenant to repair, committed 
by the lessee of the testator in his lifetime, with- 
^t aveiTing a dainage to his personal estate, 
BmhmY, lleaw, 12 k W. 718; 18 L. J., 
- Ex. 185.' ■ ■ ■ ■■ 

Agreed to he inserted in Lease— Lease 

never executed.]— The tenant of business pre- 
mises, coven antoi,! by a deed of arrangement, made 
between himself and the administrator of his 
deceased partner, in whom the premises were 
vested, to accept a lease of the nremiscs for a 
term at a rent nainetl in the deed, and it was 
stipulated that the lease .should contain a cove- 
nant by him to keep tlie premises in i*cpair. ami 
other coveuaiits usual in leases of a like nature, 
lie retained possession of the premises till his 
death, but was never called upon to execute a 
lease Held, that the administrator was entitled 
to rank as a specialty creditor in respect of liis 
claim for rent and dilapidations in the same 
manner as if a lease had been executed in iiur- 
suance of the deed on the day of the date thereof 

J-’ : L. K. ]2 Eq. 89 

24 L. T. 8.5<). ^ 

As part of the same arrangement tlie tenant 
gave to the administrator a bond to secure part 
of a sum due from him to the partnership, and 
thereby bouml himself, in case he should’ not; 
pimctually pay the instalments therein men- 
tioned, t<) pay the remainder of the sum clue 
Ihe instalments were not paid regularly Held 
that the administrator was entitled to claim as a 
specialty creditor for the whole sum. JZ» 

Against Legatees.] — Distribution of the estate 


by an executor with notice of a contingent lia- 
bility does not preclude him from rccoverino- the 
estate trom the legatees in case the contingent 
iiabilit^^ afterwards ripens into actual loss. 

V. i3 L. J., Ch. 809 ; L. K. IS 

Eq. lo ; ou E. T, 452. 

An executor, who allows a legatee of lease- 
holds to take possession, and is compelled at the 
suit of the landlord to pay rent which subse- 
quently accrues due, is entitled to recover the 
amount from the legatee as money paid to his 
use. Arvutwm/ v. Swum, Jr. li 5 C. L. 207. See 
also BEFU2s"Di3s"a, XII. a, ante, col. 1504. 

Asportation of Property,]-A near relative of 
a deceased person being in the house at the death 
rermived some of his jewellery from one room to 
another. Ihe executor having brought trespass for 
this asportation, the jmy found that the defendant 
removed the goods bona fide for their preserva- 
tion Held, that this was no answer to the 

j- i«s; i 

Ex. D. uo ; 84 L. T. 488 ; 24 W. li. 614 

ff Amphlett, BB., that 

It tne defendant had proved not merely that the 


interference was made bonir fide for the preser- 
vation of the goods, but that it was reasonably 
necessary, ami that it was carried out in a reasoii- 
able manner, tins would lun'e constituted a good 
defence. Ih. 

I’respass de bonis asportatis is maintainable by 
an administi’ator for a trespass committed upon 
the gootls of the intestate after his deatli, and 
before letters of atlministration graute<l Tharpe 
V. Stallwood, 1 D. k L. 24 ; 5 ilan. k G. TtJO ; <> 
iScott (X.R.) 715 : 12 L. J., 0, P. 241 ; 7 Jnr. 402. 

For Injury to Personal Chattels.]— A plaint 
by an adiiiiinstiatrix, conipiaiiiiiig of an injur v 
to the personal chattels of the intestate is’ not 
sustained by proof of ijijuries to a biiildiim’ held 
by him as tenant from vear to year. Vjr to 
machineiy fiianly attached to the walls and fioor 
by bolts and screws, in tlie nature of trade fix- 
tures removable as between landloi-d and tenant 
Baniett v. Lucas, Ir. R. 5 C. J,. 140. 

For Loss of Interest— Deposit by Deceased in 
part payment of Purchase-money— Breach of 
Contract.] — Where the vendoi’ of an estate (tlie 
vendee having made a deijosit in jiart ])avnient 
of the purcluise-money) fails to make out a gcxH 
title by the time sti|)iilated, and tiie vendee dies, 
the personal representa,tive of the vendee, and 
not his heir, is entitled to maintain an action to 
recover damages for loss of interest on the deposit, 
and tor expenses incniTed by the vendee in en- 
deavouring to iirocurea title,‘the injurv accruiin>* 
to the personal estate. Ocme v. 4 

^ 08 ^^ ^ 

Of Mortgagee— Covenant for Specific Bequest. J 

— An executor of a mortgagee cannot maintain 
an action of covenant for a sj)ecific bequest, 
although his co-executor has asseiite<l to the 
bequest, as the covenant Avitli the mortgagee is 
collateral, and does not run with the laml. Cau- 
haul V. Must. 2 Moore. li>4 ; 8 Taunt. 227. 

For Trover.]— In trover for goods of the tes- 
tator, the executor must dcclam as such if the 
goods were in the possession of the executor, 
Cocdwcill V. lu/'uastou, 4 Teim Rep. 280. 

Wherever the produce of the goods would lie 
assets, the executor may sue in ti'over in that 
charade]*, whether the conversion Iiapi)e.ued 
before or after the testator’s death. Ih. 

Detinue. ]— A . having died intestate, the < lefen - > 
took possession of his goods and 
divided them between themselves. Letters of 

mlmiiustrationliaviiigbeeusubsequentivnbtainerl 

by the plaintifi-. detinue was brought against the 
defendant that the action was not main- 

tainable as to the goods wliich B. had kept pos- 
session of, as they had not been in the dehm- 
dant s possession after the gi-ant of letters of 
administi'ation. ('rossfield y. Such, 8 Ev 8*'^5 • 

22 L. oL, Ex. 825 ; 1 MMI. 471. ‘ ' 

For Trespass.]— An executor cau maintain 
trespass for injury to a chattel real of his tes- 
tator done in the testator’s lifetime. JJuuuy 
Ilamdfou, Ir. R. 0 0. L. 15. 

-Against Sheriff.]— An intestate died in 
August: her next of kin took out letters of 
administration in the same mouth, ami went and 
lived m her house till the month' of Xovember' 
when the goods of the intestate in the house 

were seized under a fi. fa., against the adminis- ^ 
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tmtor for a debt of lus own Held, that an panj in respect of the injuiw caused to them 

action lay ap^ainst the sheriff by the adminis- by his death, and recovered damages. Eeply, 

trator, in ids re})resentative capacity for this that the company w'as estopped from denying 

seizure. GaiilicU v. dA/r-s7n///, 5 Ciar. lb 31. the facts relating to the accident, as in the [)re- 

vious action they had pleaded not guilty, aiul 
For Damage to Estate arising out of Injury that her husband' was not received by tliein as a 
to Person. l—The plaintitf sued as the admin- passenger, and those issues were found by the 
istratrix of her late liusbaiid, who, whilst jury in her favour : — Held, first, that tlie second 
crossing the deteiidants railway at a level action was not barred by the judgment luui 
crossing, was. tlirough the nogligcuce of the satisfaction under the first. Lh'iijoti v. G. S. 
defendants, run over by an engine and sustained 45 H. J., Q. B. 557 ; 1 Q. B. i)'. 5i)9 ; 35 L. T. 
[)ersona] injuries whicli prevented him from fol- 334 ; 24 W. il. 784. 

lowing Ins' occupation and ejirning wages, aiul Held, secondly, that there was no estoppel of' 
caused him to incur expetises for medical attend- which cither party could take advantage, as the 
ance and nursing, whereby his personal estate plaintiff sued in a different right in either action, 
was diminished in value : — Held, that the plain- Xh. 
tiff' could not sue in respect of damage to the 

intestate's estate arising as above mentioned, Continuation of Action by.] — When an action 
from the tortious injury to the intestate’s person,' is commenced in the name of a dead man, his 
and that the action' was therefore not maintain- representatives cannot be subsliinted as plain- 
able. J^ullnuj v. G. 77 Ab/., 51 L. J., Q. B. 453 : tiffs. Olay v. Orfovd, 4 H. c<c C. (hX.) ; 3(J L. J., 

9 Q. B. I). 110 ; 30 W. H."79S ; 40 J. P. 017, Ex. 15 ; L. Pv. 2 E.x. 54 ; 12 Jur. (N.S.) 944 ; La 

L. T. 280 ; 15 W. 11. 109. 

Breach ofContract causing Death.]-— Where Por present practice, see Parties, XIII. c. 

a passengei- on a railway was injured }>y an acei- post, 
dent, and after an interval died in conseqncnee : 

—Held, that his executrix might Te(M)ver in an On Bill of Exchange for Accommodation of 
action for ijreach of contract against the railway one of co-Executors, J — Bills of exchange were 
com[)any the damage to his ])ers(.)nal estate arising accepted l>y A. for the accommodation of B., 

in his lifetime froiii medical expenses and loss who, being one of the executors of C., and 

occasioned by his inability to fUtend to business, iniving considerable sums of money in his bands 
Duly V. Duldhi, WirJdow and Wenfond lly., 30 belonging to^C.’s estate, which were deposited in 
L. B., Ir. 514. — C. A. ' a box in B.'s possession, <liscounted. such bills 

A wife, in the lifetime of her husband, received with the moneys belonging to O.’s estate, by 
during a journey as a passenger on a railway, a taking out of tlie box the reipiisite aiiKUint, 
bodily injury, in consequence of the negligence deducting the discount, and at the same lime 
of the com] >any, by reason whereof her iiushaiid placing the lulls in the box : — Held, that B. 
incurred ex]jclises'^ and suffered |)eeuniary loss, could not sever his cliaracter of an aeeomtnoda- 
a.iid on her huvsband's death, Avitliout liaving re- tion holdei* of the said bills, from his character 
ceived any compensation for the damage thereby of executor, so as to enable himandhisco- 
incurred, she, as his executrix, sued the company executors to sue as indorsees of the hills of 

upon tlieir contract safely and securely tt.> cany, exchange for a valuable consideration. v. 

to rocovei’ compensation for such ex[>enses and Adamn, Younge, 117, 
loss to her testator’s personal estate : — Held, that ^ 

the action was an action of contract, and tliat a Ejectment Leasenold Testator the Lessor.] 
loss or darnaue from the breach of tlie contract lie executor of a lessor can maintain an action 
having aecimed to the personal estate of the tes- Tccover possession of the lands comprised in 
tator, an action to reeover damages hv reason of in his represcidntive 

that loss survived to her ns executilx. and that capacity. Jlaltony v. Mahony^ 30 Ij. U., Ir. -Ho. 
therefore the action was niaintainahle. Pottar w 


Ex. Oh. Administrator de bonis non.]— An aihuinistra- 

b 7 made a lease, iu 1854, of premises tonuiiig 

an accident, and atrer an interval died in consc- „ . .-..-...A., p. j. A 


Lease by Administratrix — Ejectment by- 


41 4 1 • 4 • - 14 . a portion of the intestate’s assets, for a term of 

5 n titTn tb’ >-'f might i-ceover tLiity-o.ie years. The lease di,l not purport to 

' , rf 1 S be made br her iu her represeutat ire capacity. 

>' b A b-i n ’ b'b lessee lulmittedly went into possession undm- 


the lease, but never paid any rent. He com 
attend to business. “'ILb.V,' P, 


Yorhdtire lly., 44 L. J., C. P, 148 ; L. II. 10 C. P. 
189 ; 31 L.T. 847 ; 23 W.li. 310. 

Where prior Action.]— Claim, stating 


trator de boiiis non of the intestate brought an 
ejectment for nonpayment of rent. The jury 
having found that the defendant had continued 
in ])osscssion on the terms of the lease : — Held, 


that the plaintitf was administratrix of her ^Ee phiintiff (the adminislratci* de bonis 

husband, who, lieing a season-ticket holder, was <“‘^‘^itled to a verdict for possession and 

received by a railway company at their station of rent. Poyle. L. li., Ir, 24. 

to be coiiveyetl as a passenger, and by their 

negligence was injured, and' in consequence E. Actiouit uyainst, 

unable roatreiul tu his business from tliat, day Hot before Probate.]— No acti<ni can be main- 

to the tiav Ol his deatlc mul i .'.. .x . _..x__ .. . x x.-i ^ ^ 


stating that after his death the plaintiff*, as his ' * . v. * . . . • , 

administratrix, for the benelit of herself, as hi.s In respect of Contracts.] — A contract to 
wife, and of his children, sued the railway com- supply A. from 50 to lOO tons of slate, of certain 
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dimensions, monthly ; also from 100 to 130 

or blocks, of other dimeEsioiisf u, 
any further quantity that he might 

exceediiig 2(Hj tons i)ei'month^ ; 

m force to a certain time, iinless preYio'usiv 
ceiieil, by mutual consent, " ^ - 

on his administrator, f f 

ire?itW(}rth V, Cock, 2 P. & J). 251 
42 : 8 L. J,, Q. B. 2B0 ; S Jur. 340, 

A contract with the plaintiff that he should 
endcavoui' to sell a picture belonging to A., and 
1 * 1 A. should pay "him 100/.; A. 

uied. ihe plaintiff endeavoured to sell the 
picture, and after A.’s death succeeded in selling 
it, and brought an action against A.’s adminis- 
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- Tvinn+m f trusts as by B. or 

_ monthly, ain 1 1 his counsel should be rcasoiiablY advised. A 
in possession of the furniture till liis death* 
the contract to be j On that event his executor became posse.ssed of 
* _ y c«an- i am! sold the wiiole. B. sued him as executor of 

is a contract bmdmg j A. on the covenant for furtlicu' as^Jiirauee avtM 
5>erely i,emo.ud.:that it was at :,o ti.ne frfsou\mv I 

lOA. ;A.s cliattok to pay any debt of his, aud that, 
there were no eralitors of his who could impeach 
the validity of the conveyance ; and assign, in^j' 
by way of breaches that the executor refused to 
deliver the possession of the furniture to B. : 
and that the executor couvertef! and sold the 
same not alleging that, he sold it in market 
o%eit . Plcld, that B. was entitled to recover at 
least on the last breach, the value of the furniture 
possessed by A,, from the time of his exeeutin-' 
to his deatli, and afterwards soirl by his 
though trover might have beerrsus- 
and the I tjinied tor the snme cause of action. ]}7 /;yZ v 
B; M. 6 c W. 8d2. 

an action on a covenant for noii-payment 
-t and for iioii-re})air against an exeeiitor 
appeared that the testator had !)een appointed 
assignee under 1 Geo. 4, c. 1]<>, s. 7. of an 
insolvent s estate, which consisted of the pre- 
mises held under lease, and other property. The 
testator consented in writing to act as assignee 
ami an assignment to him from the provisionai 
assignee was ^irepared and executed by the latter, 
but the testator did not execute the deedi 
althoLigln he let the premises and received the 
rent:— Held, that the executor of the deceased 


ana auegerl that the defendant coniirnied the 

pm f claimed I the', leal 

defendant as administratrix : 

Held, that the declaration was bad, a ’ ' 
defendant was not liable as administratrix or 
personally for the 100/., the original authority i in p 
having been recked by A.’s death. Cmnpanah of rent 
V. \\imlhurR, 15 C. B. 400 ; 3 C. L. K. Uo ; 24 it 

L. J., c, P. 13 ; 1 Jur. (N.s.) 17 : :A W. R. 59. 

An action is maintainable against the execu- 
tors of ail innkeeper on his implied pi'omise to 
iceep safely and without diminution the goods of 
his gqiests^ Mimjint v. Rntcu, 0 H. & N. 265 ; 

30 L. J. Ex. lBl ; 3 L. T. 784 ; 9 W. E. 370. 

A declaration stated that L., being possessed 
of land, agreed with M., an architect, that he 
should lay out the land for building purposes, 
and make surveys, Ac. ; that he sliouid make no 
charge tor the above services, but in the event of 
the land being disposed of for building purposes 

M. should be appointed architect on L.’s behalf, 

and the jiartics building should ijav him a per- * 883 * 7 
centage on the outlay, provided they did not ! ’ 

ernidoy him as their own architect ; but in the ' 

or his successors wishing to dispense ' 
wuth M. s services, that he or they should remii- : 
nerate him for his services in m'aking the pro- ' 
parations. L. made the surveys. &c., and the 
land was not disposed of for building purposes, 
and L.s executors dispensed with M/s services, lif* 
and put it out of their power to dis])Ose of the ' 
land for budding purposes, and thereupon M 
c anned remuneration for the preparations | 

Held, that he was not entitled to j*ecover, the i ^ 
disposal of the land for building pin looses beim. I 
the event in %vhich he was to have anv remunera* i •! 

tiou ; that even if the declaration could be taken ff 
as charging the executors with wrunefully ^ 
putting it out of their power to dispose of the i 
land for budding purposes, no contract could he | 
implied from the agreement that L.or they should • ^ f ^ 

not dispose of the laud otherwise than for ! 
buildnig, in which ease ]\L was not entitled to i ^ 
anything. v. 15 C. B. 5SH ; 24 

L. J.. 0 . P. 56 ; 1 Jur. (n.s.) 283 ; 3 W. R. 252. ^ \ ^ 

Beht accruing after Death of Testator. 1— An ! 

action of debt was maintainable against an a ^ 
executrix upon a cause of action accruing after i .k^ditlv i 
the death of the testator. I/idr/cg v. Sotfoo proenm 
o 3mg. 200 ; 2 M. A P. 345 ; 7 L. .i. ('o.s.') C executor 
60; 30 R. R. 569, * ‘ stand in 

On a Covenant.]^A.. by voluntary convey- be solely 
ance, assigned to B, his furniture, in trust to imply 
the use ot A., the settlor, for his life; and, contmctc 
at his death, m moieties to the use of his two proportic 
nieces Covenant by A., for himself and his fiirriishec 
executors, to do all reasonable acts for further! 873 • 10 
and better assigning and transferring the fur- ' 8ernbl( 


: Ann Y., it apiieared 
ters, Jane being the 
was, that Jane" had 
his promissory note 
Hiliss Y. After the 
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acraiiist the I'epresentatives of a deceased con- of an intestate, admitted b}’ the administrator to 
tractor. Hat aril v. ILiwrr, 2 El. k. Bl. 287 ; 22 be in his hands. A fortiori it will not lie a.Aminst 
L. J., Q. B. -Itil : 17 Jiir. 117)4: 1 AV. B. 387. the executor of such administrator, upon an 

admission made by the former, although the 
By Creditor appointed Executor hut who does if^-tter has expressl}^ promised payment. Jonrn v. 
not prove.] — If a debtor makes his creditor and 1 Mjin, &;^By. 420 ; 7 B. k 0. a42 ; <> 

another ])ersoii executors, and the creditor iieitlier J* (O.s.) Iv. B. 71. • 

itroves the will nor acts as executor, he may 

miiintaiii au iictioii attains! the oilier for his KoneyretainedontsideCliaraoter of Executor.] 
(lemaiul ou the tesfatm-. v. S!imc. — -Tlic plaintifE and three otUera, being rcsi.luiivy 

S Term Beti. r>57 • 1 B. B. 708. legatees under the will of B., the defendants, as 


^ 1- » , T ■ J tXJlCUJL , 1UJ4 UilH.! HJ lUC ill I LUX t UC 

Trover. ,-lrover did not he against an oxecu- 

tor hir a eonv^ersiou by his testator. v. phtiutiffi a rcdease, but di,l not pay 

Jrott, Luwp. . n. plaintiff his share, he having consented to 

In respect to Legacies.] — No acti<m lies for allow it to remain in their hands : — Held, that 
a pecuniary legacy. Berlin v. Strutt. 5 Term Hep. the money not being retained by the ilcfondants 
OhO. Ftiri'nh v. n7/.vc/o Peake, 103. And in their character of executors, t lie plaintiff was 

see Sauthamptou Cor pio ration v. (xraren. 8 Term entitled to recovei* it in an action, (rreijory v. 
Hep. 7)1)3 : a B. K. 480. Tlorman,^ 1 M. A 1\ 200 : 3 Oar. A P. 207) ; 6 L. J. 

But an action lies against an executor to (O.S.) C. P. 50. See also' M.oert v. Mornard., 
,rec<'>ver a specitic chattel be(juealhed after his 1 M. k P. 8. Tojdtaiu v. 2 force raft., 8 El. A Bl. 

assent to the bequest. J)oe <1. Saye and Sele 072 ; 4 Jur. (N.S.) 00 ; 0 W. IL 204. 

{.Lord) V. (ruy. 3 East, 120 ; 4 .Esp. i7)4 ; 0 R. K. Where an executor receives money to the use 
7>(>3. ' of another he is personally liable, and may bo 

An action lies against an executrix for a personally sued. v. 2 D. (k L. 025 ; 

legacy upon a promise in consideration of assets ; 14 L. J., Q. B. 212 ; 0 Jur. 782. 
but if the action is brought against hei’ personally 

in her own right, tlie judgment can only be de For Wrongful Acts of Testator.] — A tenant 
bonis ])ropriis, Ilawlien y. Saundern^ Cowy). for life of an estate, in 1838, leased a farm 

vS. P., Alf/»;/;^s' Y. 7//?/, Cowp. 284. adjoining ])lantations in which yew trees were 

"Where an executor agrees with a legatee to growing, and which the lessor reserved to himself, 
allow him interest on his legacy, if he will permit Jn March and September, ISdh, sheep belonging 
it to remain in his hands, it. becomes a loan to to the lessee died from having eat mi of the yew 
the executor, for which he is personally respon- that })rotnuh‘d tlnnngh the fence surrounding 
sible at law, and cannot plead p.leiic admin istravit the })lautations, and clipjnng of yew that Inul 
in bar to an action by the legatee. VCanury y. been thrown over the fence by the lessor’s 
BarunJttav, Tyw SOi). gardener. The lessor died in Eebrnary, .1870; 

In an action against executors (upon an the tenant eontiimed to hold the farm as the 
.account stated) for a .legacy, it is coin])Ctcnt to tenant of the ti‘ustees of the will by winch the 
the plaintiff' to impeach anj’- particular item or estate was settled. .In Scqjtember anil October, 
items on the credit side of the account. Bone v. 1870, four steers belonging to him got over a 
Savory , 2 Scott, 191); 1 Hodges, 209; 2 Bing, ditch, which hap[)e.nod to be nearly dried up, on 
(N.C.) 147) ; 4 L, J., C. P. 275. to land in the lumds of the tiaisteos, and <li(.H 

.E. bequeathed, subject to debts and legacies, from eating yew there. A. bill for the adminis- 
the residue of his [)ersonal estate to his executors, tration of the k'.ssor's estate was tiled in February, 
to <livide the same into tvm equal parts, aiul to 1871, and the lessee brought, in under the (hicree 
‘tliviile one of such |)arts into six equal shares, a claim against the executors for damages on 
and to jiny one of such shares unto each of his account of the loss of his sheep and cattle so 
cousins, 47, W., and PI., and the remaining as poisoned : — Held, that the claim for the losses 
thereinmenUoned,aiidappointedM.Iiise.xecutor, which occurred in the lessor’s life, if ever 
who duly jjrovod the will. M.. having taken sustaimible, was one in respect of an injury to 
upon himself the execution of the will, calleil a propei'ty cnining within 3 k 4 Will. 4, c. 42, s. 2, 
meet i Jig of the residua ly legatees, at which H. and was made too late. Brnldne v. Ad nine., 
was present, and exhibited an account chargijig Bennetfn Claim^ 42 L. J., Eh. 835 ; L. 11, 8 Oh. 
himself with assets, and ]jaid some of the legatees 75(1 ; 29 L. 4'. 234 : 21 W. B. 802. 

The greater portion of their share of the residue, An administrator is liable to an action for 

and was about to pay H., but was jireveiued money had and received by the intestate for 

from so d<hng. Another meeting was afterwards coal tortiously j-aised and t^deen by him from the 
called, at which H. was not jiresent, when the plaintiff’s land, if the intestate lias sold it and 
executor exhibited another account, charging received the money. Bowell v. Been, 7 A. k E., 
himself with assets, and crediting himself witii 425 ; 2 N. k P. 571 ; W. W. k 3). 580 ; 8 L. J,, 
payments and disbursements, .ami, amongst Q. P>. 47. 

others, with having jiaid “cash for legacy "Where part has been raised xnorc than six 
duties.’' To this was a}>pcndcd a supplemental mouths before the intestate’s ilcath, and ])art 
account, containing the following item By within six months, the plaintiff may biing 
cash reTained for PL, 179Z. HH.” in au action tresjjass for so much as was raised within six 

for money had and received, and on an account months, and also for money had and received 

stated, brought by H. against the executor, to for so much as was raised before ; the acts being 
recover the amount of_ the legacy : — Held, that distinct, and therefore the two actions not being 
the action was maintainalde. Hart v. Hlnorn., incompatible. Ih. 

2 0, k M. 700 ; 4 L. J., Ex. 275. The executors are also liable in tort, the loss 
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In trover against an executor, it appeared! 

thf actfm7 of ; h. 0th eb Proceed rxGS. 

tiiL action, had been given by the testatrix to S. ' 

S, re-delivered it toj 1. When Maintainable, 

the testatrix m March, 1838, for the purpo.sc of ! 

rion™"i^"i^r"’t',®'^ v''. being! Executor both Plaintiff and Befen 

in December, 18.88, j the surviving executor of P.., tiled i 
consult her I aside a mortgage of the as.sets made 
1 ciao tr testatrix died m March, 1 deceased executor of IS. A. was .also tl 

■ , ”Cld,_ that this was .sufficient evidence to j tative of C. : — Held, that A. could iif 
'dng a conversion within character of representative of tl 
- , liialmoful v. testator, in which he had title to sue 

9 L. J,, C. ?. 1. of representative of C., in wliic-li he coi 


vyarrant the jury in finding a e 
six months be.fore the death. 

MehoJmn, 8 Scott, ]U 

in repair. The tenant for life eiitered upon and ‘ ‘ ' 

ciijojTGcl tlic prGniisGs tliirnif>* ligi* lifGtiiiip Vmt * ti .i? f 

left them at her death out of reiiair ’ The ^®tters of Administratio: 

remainderman in fee broii^t an aXi gainst Plaintiff.]-Tlic rule tliat, in or.ler t 

the executor of the tenant for life in resnect of I'f [y t*' ™ciii any court iutliiseouutri 

the non-repairof the prcnii,sos wdtMn the icTiml .® h"' *1^ 

of limitation presei-ibed by 3 & IlV'ill. 4 c 4-> s 9 I lights of a testator or an intestate, ii 

which give.s a right of action against the executor probate or letter 

of a person deceased in mspect w™™". from the proper court in thi 

nutted by the testator to another in resnect of to this qualification, that h 

his property :_Held, tliat an aotio o?tort in v 

respect of the permissive waste by non-replir ‘ "hh 

tho_ premises would have lain at common law fh ^ 
against the tciiaiit tor life in her lifetime ‘iiid • 4 . -.a: *1 i 

consequently lay under the above-mentioned i cmtitles himself as administrator 

statute against her executor after iier dentli pleads plaintiff is not administrator 

Woodlnw^e v. jrMer, 49 L J O B 6 9 ^ f abatenieut in equity, as well ^ 

Q. B. D. 404 ; 42 L. Ih 770 ;*28‘\v R;7^.’44 ! J’ ^ 

J. P. ! -1 hough administration is fiot taken out til 

T?Yt,P-n««o ^ -D , . ' granted l)efore r 

T.-rwr! Iteiaoval of Sunken Vessel — ; comes to a hearing in equity it Is suffieieiit 

Liability under Local Act.]— Under a local act, | at law. because there tlic defendant 
cmnmissioiiers were empowei'ed, wiieii a ve.ssel i' crave over of the .letters of admiui.stration. 
had been sunk or stranded, if the owner should Lytw\(}gi\ 2 Atk. 120. 

negdect or refuse, within a certain time, to raise Where an executor before probate files a bill 
It, to cause it to be raised, or if that could not afterwards proves the will, such siibseouent 

JO effected to blow it up, and to recover the pi’ooate makes the bill a good one. JlumoJirem 

ijxpense lu a summary manner from the owner. f^innplt reg,^, 8 P. Sol. 

A vessel having sunk, her two partners did not executor filed a bill before probate : idea 

lai^e iier, so, by order of the commissioners, had not proved the will, allowed 

nmeavours were made to raise her, and these v. 2 Sim. 241 ; (i L. J. (o.s.) Oh’ 

^ I P- V. A>////, 1 Hog. 172. 

A decree cannot be. obtained as "to a sum due. 
to a testator until the iirobate has been properly 
j stamped. Howard v. Prluer, 10 Beav, 318. 
j If an executrix sues in that character, she must 
j pioduce probate, though she could make out her 
j title as legatee of a lease, for years. Hhesm v. 


to eiihffce payment of the expenses, be 
attempts to raise the ship and to Idov 
Jield, that the order for payment of the 
could not be made against the executor 
It might be made against the co-owner 
Y. Oarfer, 7 L. T. (>7I> ; 11 W. R. 887. 

Plene Administravit— Devastavit - 1 

-~A credito.r of a testator havimv 
judgment for his debt in an actioi 
the executor after i.-^sue found in favo 
ci editor on a plea of plene administn 
the executor in an action on such ii 
suggesting a devastavit .-—Held, that the 
could not shew that the acts of waste cm 
of were committed by him before such judgment 0 H TVoV) \ 
with the coiiouiTenoo of the creditor al that A surviving 
would amount to no assets as between him and reversionary s 
the executor, and would therefore negative the estate died 
juilgment, winch the executor was estopped from life tliu inortn 

iTs C T If! P- 22 1 the Inic™ 

D E 8 0. I . Ob ; 2i L. T. 618 ; 21 W. K. 270- apnointeU bv 
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110 legal personal representat■i^'e of either. Upon 
eviJcaiee being produced that the commissioners 
of inland revenue woui<l be willing to accept a 
sum equal to aduiii list ration duty, us from an 
administrator of the wife, without the production 
of an actual grant of letters of ailministration, if 
succession duty was also paid ; and the petitioner 
]>eing really to satisfy these demands the court 
dispensed with ])roductiou of lettei’s of adminis- 
tration. In re. L. il. t> Erp dOI. 

Wliere a testator had contractcil for the sale of 
leaseholds to a company, but died before pay- 
ment of the })nreiiase-money : — Held, that the 
executors could obtain an injunction to restrain 
t h c company before obtaining pi’obate. Ketotnn v . 
Mef repoll tan lly.. 1 Dr. & Sm. 58)1 ; S Jur. (N.S.) 
738 ; 5 L, T. 542 ; 10 W. E. 102. 

Demurrer lies to a bill inter alia foi* a recciyer 
till letters of administration granted, where no 
reason is shewn why they cannot be immediately 
taken out. v. 8 Madd..!. 

An objection was taken to a bill by a husband 
for a legacy due to his late wife, that admiiiistra- 
tion had not been taken out till after bill tiled; 
the objection was overruled, partly because the 
administration had relation back to the time 
of the death ; pai’tlj' becansc, befoi'e taking 
out administration, the husband had an equit- 
able interest, JfiKs-en v. Xcr/, 8 Y. <ki C. C. C, 
859. 

A bill having been tiled by a })arty as 
administratrix who had not taken out letters of 
administration, tlie tlcfeudant })leaded that fact, 
and the jdaintifl: replied, and afterwards took out 
letters of administration : — Held, that the fact 
that ailministration was not granted io the 
plaiutiif until after she hnd replied to tlie plea, 
did not preclude her from having a decree at the 
hearing, iMrieif v. (\ilematr 8 Jur. 948. 

In an adininistratiou suit by six infants 
against A. the executor, A. dies ; and two of the 
plaintiffs, being then of age, })VOcure adminis- 
tration to the testator, ami they and the four 
infants file two supplemental bills alleging the 
fact of the administration, the letters not being 
in fact granted till some days after the filing of 
those bills. The admhiistratm's (defendants 
to the infants' supplemental bill) put in a plea 
tlnit they were not administrators as alleged at 
the filing of the supplemental bills : — Helij, that 
if administration be granted before hearing, it is 
sufiicient. Horner v. Horner, 28 L. J., C'li. 10 ; 
2 W. E. 47. 

Petition to Wind up by Executor.] — The 

executor of a creditor of a coTn})any is entitled 
to present a wijiding-up petition before be has 
oljtained ]n-obatc ; it is sufficient if lie has 
obtained probate befoi’C tlie iiearing of the 
petition. Mr^onte and GeneraJ Life Adnuranee 
Co., In re, 55 L. J., Ch. GtIO : 82 Ch. D. 878 ; 84 
W. E. 789. 

When Plaintifif — For Indemnity against 
Judgment — Administration taken out to raise 
Case of Damage.] — Jlie plaintifi: being bene- 
ficially interested with othei’s in an annuity or 
rent-charge issuing out of land, and secured by 
the covenant of the grantor, joined in a suit 
against the purcliaser of the lands to whom they 
were convcyeil expressly subject to the annuity, 
for the recovery of the arrears thereof ; and in 
that suit recovered six years’ arrears only, there 
being more due. The plaintifi: then obtained 
administration to the grantor of the annuity, in 


order that she might become defendant in an 
action at law on the covenant. Such action was 
brought, and judgment by default was obtained 
against her for the arreai's due beyond the six 
years : the damages and costs to be levied 
(le bonis testatoris ; etsinon, the costs de bonis 
proprils. bhe then filed a bill against the [)nr- 
chaser, to be indemnified against tlie judgment : 
— Held, that her right to institute the suit 
depended upon the e^dsteuce of damage wliich 
she had sustained or might sustain by the judg- 
ment, and therefore that she was bound to shew 
that there were assets out of which the judgment 
might be levied ; and qiuere, whether sIkj was 
entitled to relieve upon proof of the existence of 
assets, she having obtained administration to the 
covenantor in order to raise the case of damage 
of which she complained by her bill. L-ijrne v, 
Buifjnun, 8 Jo. & Lat. IIG ; 9 Ir. Eq. 11. 295. 

Agreement to Compromise Action — 

Adoption by Administrator of Plaintifif— Eight 
of Administrator to Enforce.] — The plaintifi in 
an action having, at the instance of the tlefeii- 
dant, consent (!d to a cain})romise of the action, 
the plain tifi’s solicitors suggested that the 
defendant slioidd make an otfer of a money 
payment in satisfaction of the plaintilf’s interest 
in certain property which was the subject of the 
action. Tlie defendants solicitors asked the 
plaintifi* to name a sum wliiidi he would ae,cex)t. A 
few days later the plaintifi died intestate. His 
(laughter thereupon instructed the ])]aiutilT’s 
solicitors to agree to a conqiromi.sc of the action 
on payment by the defendant of 5(H)/. The 
defendant’s solicitors re}>lied that the defendant 
would pay 459/. in discluirge of all claims. This 
oficr was accepted by the plaintifi's dnugliKm. 
It was then arranged, that a, summons sl!<.utld be 
taken out by cionsent, staying all fin-ther pro- 
ceedings in the action on the terms agreed upon. 
Shortly afterwards the defendant’s solicitors 
stated tluit, the defendant liaviiig discovei’cd the 
}j]’operty to be less valuable than he originally 
believed, it was impossible for him to pay 450/. 
The plahitilFs solicitors declined, however, to 
vary the terms of the coniprouiise, Eetters of 
administration to the plaintlifs estate werC' sub- 
sequently granted to his daugliter, and an order 
was made that the proceedings in tiie actioti 
sliould be earned (.ui by her as plaintiff. A 
summons was thmi taken out, on behalf of the 
plaintifi, to stay all furtlier jiroceedings in the 
action on tlie terms agreed upon. The dcferidari fc 
refused to consenttosiich sinmnons : — Held, that 
the administration related back to tlie date of 
the death of tlie plaintifi intestate, and the 
plaintifi's daughter wiis entitled to enforcui tlie 
agreement to compromise the action, although 
the same had Iiecn entered into before the grant 
of administration ; that the evidence did not 
shew that tJierc had been, any repudiatior. of 
sucli agreement: and that therefore the tu pr 
askecl tVir by the suuimonsinust be made. Hipi" 
V. Hah^r, 55 L. T. 728. 
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mit il after his death. The banking company hav- 
ing filed a bill against his legal personal represen- 
tative for an account, the defendants demtu’i-ed, on 
the ground that the acts of A. were felonious, and 
therefore could not be made the ground of a suit 
in CHjuity. The rule of public policy not apply- 
ing, the demurrer was overruled," t\ith costs. 
melfJtarn V. Mrell, 23 L. J., Ch. 783 : 18 Jur. 
768 ; 2 W. E. 673. 

Suit against Co-executor for Debt to 

Estate.] — When a person named executor, 
t] lough he has not proved the will nor acte<l, has 
not renounced probate, he cannot be sued by his 
coadjutor at law for a debt due from him to the 
estate, and therefore he can properly be sued in 
e^juity. Jlopley v. White, 42 L. J., Ch. 880 : 
L. E. 8 Ch. 731 ; 20 L. T. 822 ; 21 W. H. 
828. 

A persoJi named executor, alleged to be a 
debtor to the estate, was made a defendant to a 
bill for administration, and answered it, stating 
that he had not acted, and purporting to disclaim. 
Afterwards he ronoimced probate, and on the bill 
being amended to state how he was indebted to 
the estate, he pleaded the renunciation : — Held, 
that he was originally properly made a defen- 
dant, and that the jurisdiction having once 
attached, still remained after the renunciation. 
Ih. 

For Tort of Deceased — Actio personalis.] 

— By a. decree in 1870 it was declared that H. 
arid F., and the estate of their deceased partner, 
were liable to the plaintiffs foi* minerals taken 
by them under the plaintiffs’ farm, and that H. 
and F. wei’e liable to compensate the plaintiffs for 
user of all I'oads an<l passages under the farm, and 
inquiries were directed — 1. As to the quantity 
of minerals taken and their value. 2. What I 
quantities ot minerals had been carried by the i 
defendants through the roads or passages under i 
the farm. 3. 'What, upon tlie result of the ! 
secotid iii(|uiry, ought to be paid by the clef en- | 
daiits as wayleave for the user of the roads and | 
passages. 4. Whether the farm, and the mineral i 
property of the plairitiffis under it, had sustained | 
any and what damage by reason of the way in i 
which the defendants had worked under"tlie ! 
farm. Pending these inquiries F. died, and his ■ 
■executrix moved to stay proceedings under the ' 
second, thiul, and fourth inquiries : — Held, that 
the fourtli inquiry must be stayed : but that, as 
the estate of F. had derived ])rofit from the 
trespasses to which the second and third inquiries | 
related, it was liable after his death, and that ! 
those iuquii'ies must be prosecuted. But held, ! 
on appeal, that proceedings under the second ! 
and third inquiries must also be stayed, for that, I 
apart from cases of breach of contract, a remedy j 
for a wrongful, act done by a deceased person i 
caimot I'je jmrsiied against his estate, unless ; 
property, or the i^rOceeds or value of property, | 
belonging to another person have been appro- j 
printed by the deceased ]>crson, and added to I 
his estate. PhUUptf v. Ilomfiuvif. or Fofheeqill , 
V. 52 L. J., Ch. 833 ; 24r Ch. D. 433 ; 

40 L. T, 5 ; 32 W. E. 6. Extending 52 L. J., 
Ch,401. 

A client, in 1860, entrusted money to a 
solicitor to invest on mortgage of land, trusting 
to representations by the solicitor (who acted 
for both parties) that the property was of fee- ^ 
simple tenure, and free from incumbrances. ! 
The mortgagor died in 1879, and the solicitor i 


• ; died in 1881, when the client discovered that 
- , part of the property was only leasehold for 
. ■ lives, and also that the solicitor held a prior 
, mortgage on pain of the lands. In an action 
i to make the solicitors estate liable for the 
! dcficieucji" of the security : — Held, that though 
, on the evidence the solicitor would have had 
; no defence to the action if brought in his life- 
, time, yet it was not maintainable against his 
executors. Touitff v. Wairniqford, 52 L. .J., 

■ Ch. 590 : 48 L. T. '75(; ; 31 W. E. 838. 

There is no equity to maintain a bill against 
, the representatives of a jmrson who was accessory 
: to a fraud, froiii which lie derived no pecuniary 
, benefit, merely on the ground that, if alive, he 
I might have been answeralffe for costs. WaUltaui 
I V. Stai/itnn, 1 Hem. M. 322. 

‘ Civil Procedure Act, 1833 (3 & 4 Will. 4, 

c. 42), s, 2.] — A tenant for life of an estate, in 
i 3868 leased a farm adjoining plantations in 
j which yew trees were growing, njid which the 
! lessor reserved to himself. In March and 
! September, 1869, sheep belonging to the lessee 
I died from having eaten of the yew tliat ju'o- 
; traded through the fence siirroimding the plan- 
I tations, and clipping of yew that had been 
[ thrown over tlie fence by the lessor’s gardener. 

! The lessor died in February, 1870 ; the tenant 
; continued to hold the farm as the tenant of the 
I trustees of the will by which the estate was 
i settled. In September and October, 1870, four 
I steers belonging to him got over a ditch, which 
I happened to be nearly <lried up, on to laud in 
I the hands of the trustees, and died from eating 
i yew there. A bill for the administi-ation of 
I the lessor’s estate was filed in February, 1871, 

I and the lessee brought in under the decree a 
! claim against his executors for damages on 
1 accoiuir of the loss of his sheep and cattle so 
^ poisoned : — PI eld, that the claim for the losses 
I wliich occurred in the lessor’s life, if ever sus- 
! tainable, wars one in res}jcct of an injury to 
I property coming within 3 4 Will. 4, c. 42, 

I s. 2, and was made too late. Pp,s7iine v. Adeune, 

; Bennetfsi Claim. 42 L. J., Ch. 835 ; L. E. 8 Ch. 

I 756 : 29 L. T. 234 ; 21 W.' E. 802. 

I The plaintiff' brought his action for damages 
' and an injunction against tlie firm of T. k. Go, 

■ for torts committed by the firm. The firm con- 
sisted of T. alone, who died more tlian six 
months after the commencement of a,ction, and 
the action wars continued against his executors : 
— Held, that T. having died move than six 

I mouths after tlie commission of the acts com- 
, plained of, no acrioii, either for damages or 
I injunction, could be maintained against Ins 
j executors ; although the action, had been com- 
I meiiced in tlie lifetime of the testator, and 
j although the executors continnwl the business 
i in the name of the firm. Jurk v. 7hdd, 52 L.’ J., 

: Ch. 224 ; 21 Ch. IX 484 : 47 L. T. 676 ; 31 W. li, 
j 69— C. A. 

Light — Obstruction by Deceased Person 

completed more than Six Months before Death 
—Continuing Injury,] — Where an actionable 
obstruction to anc.icDt lights is continued by 
the obstructor down to his death, an action, for 
I damages lies against his executors or adminis- 
I trators under s. 2 of tlie Civil Erocedure Act, 

1 1833, though the obstruction was complete<l 
I more than six month.s before his death. 

I home V. Walker (49 L. J., Q. B. 609 ; 5 Q. B. D. 

! 404) followed. Jenhs v, Clifdioi 66 
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L -T Gh 33S ; flSDrl 1 Oh. (59-t : 7(5 L. X. 382 ; In tlio absence of any aTenncnt in tlio bill, 
A\y I{ ’ 494 ^ ^ L- ' the court will not, upon demurrer, {wsuuie that 

‘ ’ assets have come to the hands of au admiiiis- 

o trator without assuming also that they have 

^ccotiiix. been duly administered, lb. 

Tlir raae.s IB U T ief. c. 85, and _ , , _ , „ , 

9:4 y 94 V/ct r :48, .S*. id. fon tfd'fnff acconnts Infant Personal Eepresentative, j— Lt letters 
7f tlu^dcU.'i nnd VtahiliticH of dncra.^nl ofadministrationaregrantedtonuiiifant,un<ler 

inthoufi^nit are omitted oh.^olete. The enttett which he receives and disposes of the assets of 
ioentt hare been repealed, ree 4G d’* -1“ Vieh. e. 40, the intestate, an account cannot be directed m 

tiivi vpp, Pints ilnvino- intmiov. lliiutt’ 


respect of his receipts during infancy. Hind- 
marah v. South f/ate^ 8 iluss, 824 ; 27 E. 11. 81, 


Pending litigation for Probate.] — Juris- 1 L. J. (o.s.) Oh, 24. 

pCTsoimdsthe^^ AgainstoneormorePersonalKepreseutatives.^ 

-p..,. v.i./Ovi-i-o np nrlmiTiistration nen- — Bill for account cannot be hied against onccu- 


Oh. 48. lilW V. Ilitehinfir. 8 Bcav. 504 ; 2 


Id 9S9 • 10 L J. Oh. 257 : 4 Jur. 85S. infant legatee sued for an account against 

A., the executor of the surviving executrix of tiie two executors : one of them bad not proved.^ 
the testator, obtains probate to her estate ; this and <leincd having mccived any assets : t lit- 
is cliallcnge.1 by her next of kin and recalled, account was directod against both. Hue 
and pending that recall a suit is instituted for T ///g/zn///, -< xYnsti. .>-4. 1,1 i,-, 

the administmtiou of the- esrate c.E tbo original A co-nxecutor beyond seas need not bo luadt 
testator: and npou the (lucst ion whotbor a deevee I'-n'ty to a bill toi iieamnt against the the . 
for aocouut oovUl bo takeiu treating A. as the 1 Jt-U- sVbr. /3. t,i,. ,S. I ,e. 

legal persorini representative of the original ^8. 

testator and. his testatrix i — Irlehl, that it couhl . j* -m a i 

not, although, if the litigation in the Ecclesias- Agaxnst Eepresentative of Accounting Party, J 
tical Court was prolonged, means might be found — I’cnding an account directed by the decree 
to prosecute the suit: Wa^j v. Wap, 2 W. R. the accounting party dial An order was made, 

on motion to revive, against his executor, and 

On demurrer to a bill filed by tlie assignee might either assets ur accuiint lor 


Against Representative of Accounting Party,] 
— I’cnding an account ilirccted by the decree- 
tlie accounting party died. An order was made, 
on motion to revive, against his executor, a.nd 
that he might either admit assets ur account for 


of a deceased insolvent, who had been discharged lus testator s estate, (arfwnphf bJujfJuatd, 
under the 58 Geo. 8, c. 188, against the personal 20 Boa v. 122. . - p .i u 

representative of tiie insolvent :-Held, that the Beteiu hints, executors hi their • iathei who v a,>, 
iurisdlction of etiuiry to direct an account of the guardian in socage to plaiutift, oideicd lo 
after-acquired property of the deceased in favour b^»r [iriJits taken by him. hurph v, WiaitfeoHh, 
of the imsatisliod creditors, was not ousted, by Oaiy, o4. ^ ^ i . a j i> 

the provisions macle by the above acA- for enforcing A deed apportioning rent bet vyeen A. and b., 
r-aymentatlawoutof tlieafter-ae(juiredpro])erty. executed witliout any coiisideiation oi .in ention 
Bnrne v. Byrne, FL .k K. 485. Amnned, 2 Dr. & <•£ bounty by A. s agent, without aiitlionly, and 


War. 71 ; 1 Con. & L. 188 ; 4 Ir. E.p R. G21. 

The jurisdiction of the court of chancery 


ill ignorance that tlie rent laid been comdusively 
ajiportionod by a former tlecd, not enforced 


cannot *be taken away unless by express words, aguinst xV. But .A., when atterwards apprised ot 
jy his rigiits, olvtainingtmni B. a settlement accord- 

ing to the former apportionment, and. for several 
Second Action — Fresh Evidence,] — After years after, daring the life of lb, paying the 
account taken and linal decree in a cause insti- whole rent, without dcmau(Ung contribution, 
tuted in the Court of .E.xchcipier. in which tlie not entitled, after the death of l>., to an account, 
executors were plaintiffs for an account of assets, against his assets; as from A. being in active 
on an original bill in this court by one of the litigation with B, during his whole liie, it was 
next of kin for an account against the execu- not to be jiresnnied that the foi'bcarance arose 
tors, charging that the account under the decree from kindness, but that xV. knew, if he stirred 
in the exchequer was collusively taken, stating his demaud during BAs life, he might have 
particular items of surcharge, and tliat some started some countervailing demand which B. s 
assets were subscquontlv received, as a})peared rc[)reseiitative had no means of setting u]). A. 
by evidence newly-discnvered :~-Held, that the entitled to coiitribiition according to tlie former 
executors not having brought all the assets hi a][)po.rtionment against C., the reinaimleiiiian, 
their hands into account, is not such a fraud as from the tlealh of B., when he went into posses- 
will entitle the plaiulilf to file an original bill siou ; also from a ]mrchusei' oi part of the lands 
after an account taken and .tinal decree. It from the time of the purchase. Stratford v. 
should, have been a bill <if review uiioii the newly- AUllnm)vph:t .Beat. 228, 


discovered evidence tiled in the exchequer, and 
the .receipt of assets subsequent to decree is 


Against Executor, where Business of Testator 


matter of supplement. Dolan v. XeHdl, 2 Moll, is carried on by some other Person.]~The wi( low 
494 , of a testator carried on his business under a 

direction in the will that the executors should 
Generally.] — Distinction between the right to allow' her to cany it on, ami to have, while 
an account, and the right to the administration carrying it on,. the use of the capital employed 
of a fund admitted to bo in hand. Kohler v. in it, and of his other personal estate. After 
lieynoldr, 2(; L. J., Ch. 415 : 5 W. K. 422. her death, the plaintiffs, who had supplied her 
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keir-at-Iaw as bet^veca himself 

sewtative, claiming a Uenbn the fL<Is employe<l 8r, : v. 

ill tilt tiEclc, tiiid by thsir '^PEnf l - ... 7. 

for accounts of the t 0 stator\s personal estate of executor is uncertain whetiier part 

of the personal estate employed in the business wh-i ^ or personal, and (if real) 

«TS‘£.1,'r.U£!‘.?SS‘5 ^ 

Held, that the executor was bound to irive the Affpr TJoiaodo i i 

account, Thomjm/i v, Dmm, h B o Ch 57 S • ^ i ^ 

18 W. R. Sr)4. ^ . . it. o Lii. o7d , admiiiistiatoi had received "all’’ testators itro- 

perty, court will not assume that lie lias received 

M,a”'SSf^“SrSa“5S: =,XLr;i£;S" ■“ — 
S£t£«cSiSll* ”™r 

ss^ii^PIPH 

court refused the appointment of a recoivpT’ hnf Hiivirur disturbed 

ZivS, H 8?" 1 KfSh. mr^ " Save, 


/.n,,-, + there has been a Submission to Ac- 

count, j— A., made defendant in an original suit 
being out ot the jurisdiction of the court, novel- 

to aunvi° “'>'■“ >10 served with snbpojaa 

to answer ; he dies abroad, and letters of adminis- 
tiation are taken out to his estate, and the suit 
lovived against his administratrix, who denies 
assets, but submits to aeeount. On obieetion 

and“iiafPwuTf“° 

ana that a bill of revivor was not the proper 
representative sub- 
mitted to account, the deci'ce could be made 
<^‘state. CoUhis^ v. CoUin.s\ 11 L. J.^ 

— Where Assets Admitted.]— Admission of 
assets prevents the necessity of setting forth 
accounts. Pullen v^SmM jy Yes. 21. 

viT~T Admission of Assets.! A 

I’^J^vor apiiist the executor of a clecea.sed 
pt I y . prayed that he should either admit assets 
executor admitted assets 

he being ac vised that the plaintiff had not aiiv 
demand against the assets .--Held, not a suffic£5t 

be^^diitctul M'ltermn. v. Bell, 8 Ir. Eq. B. 

£? legatee’s bill the executor admitted assets ' 
legacies, but relied on ’ his i 
n„ht to letam them as an indemnity for the con- i 

covenant^ and ' 
^d not set out the amount of the assets : — Held « 
the answer was insufficient, and that the execu- I 
tor was bound to set out the amount ot the 
assets. JPAuiey v. M^Auley, 9 Ir. Eq. R. 112 i 

renfof whM whether houses, the a 

rent oi which he has been receivino- as executor 1 

are leasehold or freehold, not allowed to seUip | w 


«„+ A T Eig-ht to an Account is Dis- 

' f.tln i-iV executor, knowing a plaintiff’s 
title, b% answer domes it, he is not bound to set 

' on '>o®s 

V llp;! AmR 338“'°“’ 'I'"-'®- 

disputing by his answer the 
tundatioii ot the bill, viz., a balance of accounts 
against the intestate’s estate, need not set fortlian 
account of the personal estate, <yc.. by wav of 
schedule. PheUi)s\\ I 'Ves. 1U7.‘ But see 

I ^2 L. J., Ch. 807 ; L. R. 9 Ch. 

Bid by cestiiis qiie trusteut against the repre- 
seppive. of a deceased trustee, to mako^Ws • 
estate liable n, respect of alleged breaches of 

- 1 st, and asking that the defendants lujn-lit 
ailnut as.sets, or sot out accounts ot the deceased’s 
estate. Xhe defendants iliii not .admit assets ■ 
'>®'‘.T“ig tbe plaintilTs title to relief, refused 
to set out any account :— Hold, that the plain- 
tilis were entitled to know whether tliere would 

anifttmt »‘0irclirim >« case of success, 

and that the defendants were bound to set fortii 
some account not in det.ail, but in an abridged 
and general iorm. (’//ll y, 37 T. T ('li 

3So ; 19 L. T. IS3 ; mV. E. 477 ’ ’ ' 


tnr'^=f=+! 1 * ®n legatee Indebted and Testa- 
te v f®y>^8'J-->';Stotor baincathed an animitv 
to b wlio was acting .as collector of the rent.s of 

i? “ co'lioil, d.afed 183", 

iccitmg that J,. was in .arrear in re.spect of 
such rents testator docJareil that the imnuitv 
shouW not be payable until B. had settled wirii 

irten iiePP'* y “ <''-«lieil, and 

•iftPy ^ '■'* the amiiuty should be three months 
is\- of such balance. Testator died iii 

wlieo nk'/P* “oofunts till 185(1, 

when he claimed a balance due to himself there- 
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upon. The exeeiitiDs rejected the accounts as 
uiisarisfactory, and in iiarticiilar as inclinliiig an 
allowance ot 4.')0Z. as cominission for collecting, 
whereas they swore in their [tnswei- that they 
believe* I B. vns to act gratis. .B. being examine* 1, 
swore ’that he had heen ])roniise<l the usual 
cominission : Init the accounts were somewhat 
suspicious, and only commenced in 183i>. In 
May, bsr>b, B. filed his bill for the annuity, 
alleging that he could not make out better 
acc<aints without dociuiients in defeinlaufs pos- 
session : — Held, that, irrespectiye of the question 
whether an agreement had been made to allnw 

B. a commission, and irres])eetive also of the 
question whether tlie production of accounts to 
the satisfaction of the executoivs was a condition 
precedent or subso'pient to B.’s right to enjoy 
the annuity, the accounts between B. an* I the 
Testator s estate ought to be taken by this court 
in, this suit, inasmuch as the estate could not be 
})roper]y cleared while the contingent claim to 
the lenacv was suspended over it. Bvoqileti v. 
J^lerton, 22 L. J., Ch. 1010 ; 17 Jiir. S2-h 

Other Cases.] — Bill by a married woman 

f*)r an account iigainst an, execmtor and trustee, 
charginghirn with wilful * Icfaidt, her husband an* I 
a solicitor acting for all the legatees having been 
present at, and consented to, wlmt was pi-acti- 
cally, tliongh not formally, a, settlement of the 
account, and certain items which were objected 
to appea,]‘ing to the court to be fair and reason- 
able, dismissed with costs, to be pai<l liy her 
next friend. Ihhersoit. v. Warth^ 1 Jur. (X.B.) 
440 : 3 W. K. 230. 

An executi’ix, the widow of the testator, wlio 
dieci in 1783, was, under his will, entitled during 
her widowhood to 400Z. a ye.nr for t,he mainten- 
ance of herself and children, but only to 007. a 
year for herself if she married again. She was 
appointeil receiver of her children's fortune, and 
in 1791 she married B., but, concealing her mar- 
riage, passed her accounts as a widow on tier 
death in 1794. B. administere*!, to her and the 
testato]’, and passed his accounts in continuation 
of the widow’s without acknowledging their 
marriage. All the children having attained 
Their majority, disputed B.'s accounts, wliicli 
were then referred to arbitration. Catherine, 
tlic eldest child, married before the award was 
,made, and one of the ai'bitrators was a trustee of 
her settlement : her marriage ^vas concealed from 
the court, and B. paid her husband sums which 
ought to have been })aid to her trustees. In 183(> 

C. and her children tile* I a bill against I>. aiul the 
trustee : — HeUl, that all the accounts sliould he 
taken again without regard to the awanl <jr to 
the accounts })assed snbse([uenliy to the marriage 
of Catlierine ; that B.’s e.state should be charged 
with tlic difference between the l-)07. and 400/., 
Avhich his wife had received : and tliat the con- 
sideration of the liabilities of O.’s liusbaml and 
of the trustee, under liei- settlement should be 
reserved until the .report. 2PC(()i v. fyFcrrall, 
8 Cl. cV: F. 30 : ^^h^st, 593. 

Effect of a decinc against admin istratoi’. 
entitling him to an injunetion agaijist the suit 
of a cieclitor, (|naliftcd by requiring an account 
of tlie assets, eitlier by the answer or affi*tavit, 
Gtlptn V. Southampton {Ladif), IS Ves. 4(ji). 

Account of mesne profits 'since title accrued 
decreed against exe<‘ntor, u})on special ground 
that plaintiff was i)re vented from recovei'ing in 
ejectment by rule of court of law, ami by injunc- 
tion at instance of occupier, who ultimately 


failed both at law and equity. Pnltemy v. 
Warnui^ 6 Yes. 72 ; 5 R. .11. 22F>. 

■What Items iucluded — Profit on Investment.] 
— If au tixecLitor lay <'mt the assets on private 
securities, all the lieiietit made thereby sh.all 
ac,crue t*) the esta.te ; yet the executor shall 
answer all tlie defieieucy, and the paidicular cir- 
cmnstam'ies, of g*^! conduct in the executor, 
cannot prevail against tlie general rule. Ad ye 
v. Feadlefean, I Cox, 24, 

Assets received Abroad.] — A creditor *>f 

a person wlio died intestate in India took out 
letters of administration to the deceased in that 
country. He then came to England, and obtained 
letters of administration from the Brcr*)gative 
Court. Afterwards, one of the intestate’s next of 
kill procured that administration to be revoked, 
and administration to he grunted to himself : — 
Hehl. that the Indian administrator is emu- 
pel lable to account to liiiu for assets possessed 
in India as well as in tliis country, in a suit 
institute 1 liy liini as jiersorial reprcisentabiveouly 
of the intestate, ami to wliich tlic other next of 
kin, who were re.dduut in India, were not piartics. 
SandUa ndn v. Iinte.s, 3 ISini. 2(>3. 

A suit canimb he instituted for an account *vf 
assets of a testator, possessed by an (Executor in 
Honduras, unless tlie will is proved here, or a 
siiilicient reason assigned why it is not proved 
lierc. Lewlu v, (reoiHe, 7 .L, .1. (O.S.) Oli. 43. 

Money paid over by Executor to other 

Persons.] — ITmler a decree for iin account, ami 
ajiplyiug pei'sunal estate in ]»ay.mento£ debts ami : 
funeral expenses, and directing the clear surplus 
t*> be pai<l over, making to the }>arties all just 
allovvaneos, tlie ]Mast<jr ought to allow pa,ymcut 
ill discharge of legacies. Altjhtba/alo v. Lau%w/i, 

1 Cox. 23.' 

Creditors cnimot, on a liill filed by them, charge 
an administrator with sums i-etieived, when the 
sums so rex!elved have been, paid over to picrsons 
appointed at a meeting of tlie ci*e*litor.s of the 
deceased. Iliad mar, di v. Southaate,^ 3 Euss. 321 ; 
27 .E. 11. 81 ; .1 L. J. (o.«.) Ch. 24, 

Under a general reference to IMsister of just 
allowances the exemitor eanimt be charged wdth 
<.)ver-payment from estate, though tlie court 
might- make tlie charge. Jinmhe v. Snoomu\ 

1 Yes. J. 291. 

' ; Amount of Rents, of Real Estate wrongly- 

paid to Beceased Person. ]™-The wi<i,ow of a 
testiitoi', with the aci'iuiescence of his heir, -was 
let into possession *“)f ceidain freehold houses, 
nndor au erroueous supjxisition that they 
passed by the will along with otlier [iroperty, 
ill which a life interest was deviscil to her ; .and 
before tlie error was discovered or her right 
disputed she died. On a bill fileil }.>y the hch’, 
against her pers*)nal represeutative, ju'aying the 
delivery *or title *leeds, an<l an acc<,umt, it was 
held, thatthe suit was main tain abh‘, for the rents 
received during her coiilinuaixie in possession ; 
that as tlie defence, of t lie Stat.nie of Limitations 
was not raise*.l upon the pleadings, the account 
sliould he lakeii from the time when the plaiii- 
ti,ffs title first m.^criimi ; and that the plaintiff 
■was not at liberty to set o'Df the amount of sucli 
rents against payments made by the widow in 
her character of executrix, those payments being, 
by virtue of a Sjiecial trust, a primary charge 
upon the estates, of which, subject to the widow’s 
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life interest, the plaintiff was devisee. 
jtnmy v. 2 Buss. & M. 117 ; 1 L. J., Cli. 

8vS. 
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Against Executor Partner with Beceased.] 

™Where one of two executors was a partner with 
the testator, the residuary legatees may sustain 
a bill for an account of the partnership trans- 
actions against the executor, though collusion 
between them is neither charged*’ nor proved. 
Ci'opptM^ \\ Kmqynmti, 2 Y. k Coll. B38 ; d L. J., 
Ex. Eip 9. 

, Against Executor de son tort, Partner 

with Beceased.] — If a defendant answers, he 
must answer fully ; he cannot ]*efuse to answer 
as to part, on the ground that the plaintiff is 
not entitled to that portion of the relief sought. 
LaUih V. nirch. 32 Bear. 399 ; 9 Jur. CK.s.i) 
1295 ; 11 W. K. 554. ^ ^ 

A plaintiff file<l a bill for an account against 
a defendant in his character of executor de son 
tort, and also in his character of a .surviving 
partner of the deceased Held, that he hav- 
ing answered, must auswci' fully, both in his 
character of. executor and surviving partner. Ih. 

In a suit for an account by the next of kin 
of a deceased paitner against die surviving part- 
ner, who also iillcd the character of executor 
de sou toi’t of the estate of the deceased partner : 
— Held, that the defendant, by submitting to | 
answer the hill, rendered himself liable to set out ! 
not only the accounts of the estate so received by | 
him, but also of the partnership dealings and ' 
transactions. I7y, 

If he intended to object to answer the inter- 1 
rogatories as to the accounts of the partnerslii}), | 
he ought to have demurred to that pait of the i 
relief sought. 2 h. j 

-- — Against Beal Estate— Prayer for General 
Belief.] — A bond creditor not having prayed an t 
account of the testator s real estates in a suit j 
for payment of his debt, he was held not entitled ! 
to such relief under the prayer foi' gonei*al relief, i 
(Inqmaii v. Chapman., Kl^Beav. 308 : 20 L. j/ ! 
Ch, 465 ; 15 Jur. 265. ’ ! 

Absence of Heir— Produce of Beal Estate ■ 

—Actual Beceipt by Executor.] — A testator 
directed his real estate to be sold by his Jamaica 
executors, and the produce remitted to A. and B., 
Ids English executors. B. and C. were the con- 
signees and agents of the testator and of his 
executors. The assets, including 2,2537., part of 
the produce of the real estate, were remitted from I 
Jamaica to B. and C. on account of the exeeii- 
tom in England, and the amount was entered to 
the ci'edit of the estate of the testator. After the 
death of B,, A. instituted a suit for an account 
of the receipts of B. and C., on account of the 
personal estate of the testator since bis death, 
blit the heir-at-law was not made a party. The 
bill specified the items of 2,2587., which the 
answer stated to be the }n*oduce of the real 
estate. The decree directed an account of the 
dealings and transactions in the bill mentioned, 
and of the receipts of B, and C. on account of 
the testator’s personal estate since his death : 
and the Master, in taking the accounts," chaiged 
C, with the 2,2537. The defendant 0. obtained 
a rehearing of the cause, and excepted to the 
report, and contended either that the decree was 


• ! wi’ong in authorising an account of the real estate 
. in the absence of the heir, or \ hai the Master had 
been wrong in including this item : hut the 
court oveiTulcd the objection. J^rhaile v. C 
' 7 Bear. 257. 

. j 

i ^ Limited Account.] — There is no instance 

I of an executor answerable only pro tanto, as 
I having administered only partially. ICdhrp v. 

' Snvyd, 2. Moll. 201. 

I Other Gases.] — In a suit against defen - 

i dants, who were the personal re|n'e.scntatives both 
of a testatrix who died during coverture, and of 
her husband, ]>raying an account of her se[)a]'ate 
e, state ; and a declaration that certain sums of 
stock which stood, and always liad stood, in her 
name, constituted })art of that estate: although 
the^ husband and his executors during a long 
period of years had uniformly acknowledged 
those sums to be, and dealt with them as Inung. 

! part of her se[)arate property; and alfliougii 
j strong evidence was adduced by the plait i tiff, 

I which was not met by any evidence ott the 
j other side, yet the court refused to make the 
; declaration at the original hearing, and only 
j referre<l it to the ]\Inster to take the account 
; generally, with specird imjuiiies foundcfl upon 
j the e valence, nornhij v. Hunter, 1 Buss. 89. 

I Affirmed, 5 Buss. 149. 

I In a suit by residuary legatees of A. against 
I the personal representatives of B., who was the 
! executor of A., for payment of a debt due from 
j B. to A., the amount of which was not admitted, 

! and also for an account of the personal estate 
. of A. ; ];)raying also, unless assets were admitted 
I an account of the personal estate of B., and. 

I that being insufficient, seeking to charge his 
I real estate Held, that the plaintiffs were not 
i enritled to a declaration that a particulai* debt 
1 or sum constituted an item in the account to 
' be taken ; but that evidence tending to shew 
j that the defendants should be charged with 
such particular debt or sum was admissible. 
Tomlin v. Tomlin, 1 Hare, 236. 

M here an executor died insolvent after a sum 
had been reported due from him in an adminis- 
tration suit, and^a supplemental suit was insti- 
tuted against his personal representatives : — 
Held, that the decree in the latter suit ought 
to embrace the general administration of the 
executor s estate, (Joelirune v. Ilohinnon, 9 Sim. 
377 ; 7 L. J., Gh. 266. 

Executor bound to accumulate, cannot account 
as if the money had been laid out in the funds, 
it It was not so laid out, or being so, ■ he had 
sold out an advance. Uaphacl v. Boehm, 11 
Ves. 108. Affirmetl 13 Ves. 407 ; 8 B. B. 95. 

Trustees and executors under the will of a 
testator, who had directed them to invest a 
share of his residuary estate, eithei* in the public 
timds or on mortgage, at 5 per cent., having 
admitteil by their answer that thev had frum 
time to time balances in their hands, and it 
being jjroved that, many years after the death 
ot the testator, they had not invested the share, 
cither in the funds or on mortga<ge, iiuruiries 
will be directed at the original hearing con- 
cerning the balances retained by theui', and 
the prices of 3 per cent, stock, at the several 
such balances were in their hands. 
liocUey V, Bantoeh, I Buss. 141. 

After a pcri.shable fund, part of a general 
residue had been for some time wrongfully 
enjoyed by the tenant for life, who was 'al^> 
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executor, the remainderman filed his hill for an would participate equally. L-insdowne QIar- 
account 'simply, though be had iiotice of the qul^ v. Beauman,^ 1 Moll." 89. 
existence of such a fund as part of the residue, 

and the fact also appeared by the answer, and One of several Plaintiffs bound by Settled 
at the hearing the common decree for account Account,] — ^^Yhere in a suit for an account of a 
was made. r)n further directions the court testator’s estate, one of the plaiiitift’s %vas bound 
directed the perishable fund to be converted as by a settlement of accounts, made some time 
from the date of the order only, but refused after the testator’s death : — Held, that the other 
to make the tenant for life account for prior plaintiffs could not in a suit so framed carry 
receipts, but the Lord Chancellor, on appeal, the account further back than the date of such 
gave the accounts as upon a conversion made settlement. v. 1 Bear. 277 ; 

When the tenant for life proved the will. Lick- 8 L. J., Gh. 198. 

^tidd V. Baling 2 Beav. 181 ; 9 L. J., Cli. 291, 

A father, administrator during minority of his Order excluding Creditors.] — After order upon 
daughter, who was executrix, and the residuary ti"^otion directing the preliminary inquiries as to 
legatee of her grandmother’s estate, agreed, that the testator’s estate, debts, &;c., or<lered that 
when she married plaintiff, she vsliould have creditors who should not come in should be 
BOoC, which, in the settlement, was called a excluded the benefits of the order. Trotter v. 
portion, Loi’d Hardwick refused to decree an Walmedleii^ 7 Beav. 264. 


account of the grandmother’s estate, as she had ■« « « j « 

been dead twenty years, but directed that the , Interest— At suit of Co-defen- 

father’s representative should account for his '' suit against the 

personal estate as to the 80()C only, and interest ^^^cutrix and trustee of a fund, which the 

at -Lper cent, fi'oin the marriage. Wood v. invested m an. improper security, 

BriiOit .2 Atk. 521. ordered to restore, the court refused 

Under a decree for the administration of the an ortler for the trustee to render an 

estate of G„ the plaintiff brought in his claim the interest received to the widow, 

as a creditor, and a portion of his <4aim was a (lecree between 

<lisallowcd ; subsequently, after the distribution and^ no such case inade by the 

of the assets, the plaintiff paid other moneys v. CletcUy^ 2 Beav. 80 ; 

on account of G.'s estate, and filed a bill ^ 

against the residuary legatees for an accmint Vouching. ]-^A sum of 277. for wages due to 


as a creditor, and a portion of his <4aim was 
<lisallowcd ; subsequently, after the distribution 
of the assets, the plaintiff paid other moneys 
on account of G.'s estate, and filed a bill 
against the residuary legatees for an account 


ot w mt was due to hini ui respect as well ot the servants of a testator at his death, and 
the aisallowed portion ot his onginal c aim as other sum o£ 16i!. for keeping a limiae, for 
ot the moneys suhsequently luxui ;-Held, that ti,e repaim of which the testator’s estate was 
pe plamtift was eiitit ed to have an account pablo. were allowcrl to an executor in i.assing 
taken ot what, rf anything, _wns <Uie to pm bis account.s (under the circum-stances of the 
Ihtmtii ^ . fr! case) on his own affiilavit, and without vouchei'S. 

oi'’T. h,t ’ ' L. 1. ,01; la l, j Ch. lOS; lr> Jur. 


* . ^ ^ 1 Executor discharges himself by his affidavit, 

Interrogatories as to Accounts.]-^A bill was .vithout voucher, when the amount of the item 
filed against an executor to establish a lien on under 40.s‘., and by his affidavit, with pro- 
the te&tators estate tor administration and an duction of the voucher when above 4(h., saving 
account, and the usual interrogatories as to ^,11 just cause of exception. That is sufficient 
1 be executor sub- pi.<x)f, if no objection, and he will he restraine<l. 
It answer as to the on the application of the tiarties interested in 

established :—Held, tlic first instance, from proceeding by com- 
that ho must answen* afi <mc^^ but that he need niission. Blor/Jtam, v. Clanowrrh^ (Bah/X 1 
not go into minute details, and that a fair Moll. 20. ^ 

general account would- be sufficient. Accounts recorded in the Court of Chancery 

V. Buun.W B .> (di oo-} ; 18 \V . L.. 8;>4. iu Jamaica, in a suit institutei! against oxecutorl 

Urx n action the persons ^^ffio h^d proved the testator’s will in that 

island, ordered, in a suit against them m 
delendant before the hearing or England, to be taken under the 15 *5c 16 Viet. 


an executor defendant before the hearing or 
the close of the pleadings to answer interroga- 
tories, by which he is required to make discovery 
on oath of the accounts of the estate. This rule 
has not been abrogated or altered by the judi- 
cature acts and rules, Semble, that in such a 
case, if an account has been already rendered, 
it would be a siifiicient answer to verify such an 
account, S//tdife, Iti re, Alimn, v. Alt mi, 


c. 86, s. 54, as prima facie evidence of the truth 
of the matters therein contained, with liberty 
to the plaintiff to surcharge and falsify. Sleight 
V. Lawmn, 3 Kay & J. 292 ; 26 L. J., Ch. 553 ; 
5W. 11. 589. 

Debt to Executor — Eight of Suit after Account 


-J. J., Oh. 0/4 , 44 L. 1. o4/ , 29 W.K. 732. which an executor is party, and the executor 

OWeetion bv one of sevenel has a which be cioes not chiini, but lies by, 


Objection by one of several Persons entitled 
to an Account.] — One of several residuary 


and the account is taken ami |,)crfecte<l, be shaU 
not bring a new bill for his debt, and put the 


nr nfi;^r.r« nnH'f uot Dniig a iiew Dili tor His debt, and put the 

i LLSy 01 OtilClS entitled to <lll tlCCOUllt, to tlio pll'^Tif^O • ili/i. 

refusing to join as co-plaintiff, being satisfied Just reLse?Un htm ’ n l fWwll.A 
with the account rendered without sSit by the 2 “> w. m ^ ^ ^ ^ 


executor, or other accounting party, cannot 
object in a suit instituted by the rest, on the 


After what Time— Against Personal Eepre- 
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effectual measiires were talcett against the order for such an account cannot be made uiuler 
administrator till 1792 ; and that protracted in r. 1 of Ord. XV. Bincni. In rn. Bmnrtf- v. Bowen^ 
great measure by administrator’s fault in court 51 L. J., Ch. 825 ; 20 Ch. D. 538 : 47 L. T. 114. 
below till 1810 ; — Held, that notwithstan<iing 

lapse, administrator should be charged with full 3 ^^ Administration under Direction of Court, 
interest on sum remaining undistributed during r ^ . 7 * -/■ 

the whole period of retention, with annual rests w *JurindiniojK 

and costs incurred subsequent to original decree. Discovery of Assets before Probate,] — A bill 
Stackpoole v. Stacltfoole^ 4 Dow, 209. may be brought against an executor for discovery 

An account was decreed against an executor of the personal estate before rlie will is proveti, 
after nine years, notwithstanding an account or during the litigation thereof in the Spiritual 
totted by a mutual friend of the plaintiffs and Court. Bnlwkli College v. Johnmn^ 2 Vern. 49. 
the defendant, and admitted by the plaintiffs Bill by an administrator for discovery of the 
in 1833, hut not then examined by them or personal estate; it is no bar to the discovery 
vouched by the defendant. Purciil v. Cole, that the administration is litigated. Wrh/ht v. 
I Loiigf. & T. 449. ■ ' Bluch, 1 Vern. 106. 

Lapse of time will bar the right of the next 
of kin of an intestate to an account against an 
administrator. Kohler v. BeyiioUU. 26 L. J., Ch. 

415 ; 5 W. K. 422. 


Where Interim Protection Claimed.] — A bill 
to protect a testator’s estate until a legal personal 
representative has been appointed, and also to 
administer the estate, is irregular. It sliouhl be 
limited to the first object. Orerington v. Wordy 
34 Beav. 175. 8. P., Be Kei/ehere.s v. Baioeny 

5 Beav. 110 ; 11 L. J., Ch. 394; , 6 Jur. 594. 
Maivlings v. Lamhert^, 1 Johns, k H. 458. 

Where suit Collusive. ]— In an ndrainistratlon 
suit, a party, interested in. the residiie, by' liis, 
answer averred that, according to his information 
and belief the suit was collusive, as between the 
plaintiff and the executors and other parties ; 
there being no replication, the allegation vras 
taken as proof of the fact : and it wms held, that 
the fact was no objection to the making of the 
decree. Ihmhle v. Shore^ 3 Hare, 119, 

Within a Year after Death. ] — The court may 
order administration of an estate beforef he ex- 
piration of a year from the death of the testator. 
Te/imnl, In re, Prosser v. Mossojk 29 W. E, 439. 

A next of kin may bring an aetion for adminis- 
tration of the intestate’s personal estate ' within 
a Tear from the intestate’s death. Walllr:^.' 
9 L. E., Ir. 511. 

against the balance in his hands, and stating Where the Deceased was a lunatic so found.] 
that he retained the residue of the balance to to administer the estate of a deceased 

meet the costs due to him and his partner, person found lunatic by commission, and for an 
the amount of which he wuis then unable to account of tlie dealings of the defendants with 
ascertain. That account was retained by the his estate from the date of the lunacy till his 
executors without objection. In 1839 they filed ,ieath, alleging fraud. Demurrer by the defen- 
a bill against the agent, for an account of the dants, who were the execiuors and trustees of a 
sum due by him to the testators estate : — Held, -will made before the lunacy, and also committee 

that the ngeiit was not entitled to retain the and surety under the conmiission that the proper 

300Z,, at the death of the testator, and that the jurisdiction was in lunacy. Overruled with costs, 
executors ha<I not, by acquiescence, precluded ,Seommcll v. Light 4 Giff. 127 ; 1 N. E. 83 ; 
themselves from dispuHng his right to it. 5 Jur. (N.s.) 1122 ; 7 L. T. 414 ; 11 W. E. 83. 

B fdsh V. StvdiJart, 6 Ir. Eq. E. 161 ; 2 Con. & L. 

423 ; 4 Dr. k War. 159. Scotch Assets — Testator domiciled iu Scot- 

Limitations, Statute of. land.] A testator domiciled in Scotlmnf and 

’ i'iossessed of a large personal and some heritable 

Order for Accounts without Administration in'o})crty in Scotland, and of a comparatively 
under Ord. XV. r, 1, Effect of.]-~An order for small personal proj>erty in Enghind, by will 
accounts under Ord. XV. r, 1, without a decree Scotch form appointed several persons 

of administration, made in an administration B') be executors and trustees, some of whom 
action, does not prevent a creditor of the estate msided in England a.Tid some in Scotland. The 
from suing the executor or the executor from trustees obtained a confirmation of the will in 
paying a debt due from the estate. Barrutt, ^^cotland, and the confirmation was sealed by tlm 
III re, Whitalier y. Barratt, 59 L. J., Ch. 218 ; English Court of Probate under 21 k 22 Viet. 
43 Ch. D. 70 ; 38 W. E. 59. c. 56. An infant legatee, resident in England, 

brought by his next friend an action here to 

Account on the Footing of Wilful De- administer the estate, and the writ was served 

fault.]—A claini against^ an executor for an upon some of the trustees in EIngland, and, under 


accotint, on the footing of wilful default, is not an order, upon the Scotch trustees in Scotland, 
a *‘case of ordinary account ” within the meaning The trustees appeared without protest, and took 
of Ord III. r. 8, and consequently a summary no steps to discharge the order, but obtained an 
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order of reference to inquire ^Yhetller the further j iii([uiry of what the estate then conBisted. The 
prosecution of the action would be for the benefit j (lefendantB (the other executor and a party 
of the infant plaintiff : upoti which an or<ler (not beneficially interested) moved to dischars^e this 
appealed from) was made for the further prosecu- ' older, on the .ground that an order for adminis- 
tioti of tlie action. The trustees removed all i trat ion was unnecessary and would cause trreat 
the English personalty into Scotland before the j and useless expense. Xoith, J., refused 1(7 dis- 
action came on for trial: — Held, that the English, cliarge the order, and his decision was affirmed 
■court had jurisdiction to administer tlie trusts of { by the C!ourt of Appeal, who expressed their 
the will as to the wiiole estate, botli Scotch and ! approval of tlie limited form in which the order 
English; and that as no iiroceedings were I was made. S^tMoken. J)i re, Joim v. JlawliOus, 
Ijending in a Scotch court (if such wore possible) i 57 L. J., Ch. 74(5 ; 38 Cli. I).' 319 ; 59 L. T. 425—’ 
by which the interests of the infant })laintiff C. A. 

•could liave been equally protected, the jurisdic- A party interested in the estate of a deceased 
tion was not discretionary, but that the decree person, even though that party be an infant, is 
was a matter of course. The dicta of Lord not entitled, as a matter of coiu’se. to an admiiii- 
Westbury in v. bh/Zm (10_ H. L. Gas. 1) stratum judgment at the expense of the estate, 

•(lisapproved. Jbirtng v. Orr-irwing^ 5.8 L. J., Having regard to liulcs of !8u})reme Court, 1883, 
Oh. 43i> : 9 App. Gas. 34 ; 50 L. T. 40l ; 32 AV. II. Ord. LV. r. 10, a party interested is only entitled 
1573— H. L. (E.) to an administration' judgment where' there are 

AVhere the probate division of the High Court (piestioris which cannot be })rope.rlv determined 
■of Justice has granted a general probate of the except by an administration action ; but the 
will of a testator domiciled in Scotland, the courrdias power under that rule to order a limited 
chancery division will imike the ordinary decree adniinistrjition only, that is, to direct })articular 
for the administration of the }>ersonaI estate of ; accounts and iiupiiries, if it sees that the (luestion 
the testator, without limiting it to the English I can thus ).)e propei'ly ’determined, the object of 
.assets, and notwithstanding the o})positioii of a ! the rule being to preVeut general {uhninistration 
inaj-.rity of the executors. ;Sy/rZ/b/yO/h,ru;cZZ v. j except in cases of necessity. WiLvn, In, re 
Curfwrhiht, 48 T;. J., Ch. 5()2 ; li Cli. D. 522 :■ (infra), considered. Hhjke. le re, Jonen y. Blake, 
40 L. T. 0()9 ; 27 W. li. 850. 54 L. .j., Ch. 880 : 29 Ch. .D. 913 ; 53 T.. T 309, • 
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to in sub^s. 10 was not limited to the context in j unini peached, is priina facie the ] 
s. 125, but embraced the whole act. Where, ! carriage. MoKinhnj w Machey, 
therefore, a debtor, w’ho was a domiciled English" i 302. 

man, had resided for more than six months Orel. XXXVI. r. 0. of tlie C 
immediately prior to his death at Mayumba in (Ireland) Orders, 1800 [the langi 
Afi’ica, where he carried on hivS business, and is practical! identical witli Ord. I 
where he died : — Held, that the London court of English County Court Rules, . 
bankruptcy had jurisdiction to make an order 1 limited to a suit in existence a 
for the administration ox his estate under s. 125 | making the order for cai-riagc o 


in^ Equity, 1865, in a creditors administration construction of the will to be 
suit, before deeree, or on an ex parte application, that the suit was properly in 
to restrain a creditor's action commenced pre- and that the case was not on< 
viously to the institution of the suit. JVolm v, tration summons, under s. 45 
Qamly^ 43 L, J., Ch. 276 ; L. R. 17 Eq. 297 ; 29 Viet. c. 86, and therefore that 
L. I. 828 ; 22 W. R. 293. entitled to his costs. Smith 

^ „ n. . . 151 ; 8 W. R. 596. 

Fr^tner Proceedings in Aid of — Discretion! The court has jurisdiction 

of as to Carriage.J—Where in the course of an i section of the Ghiincery Rrac 
^ministration suit, outside proceedings have to ! Act, 15 & 16 Viet, c 86,^0 eiit( 
^ brought, the county .court judge has power to tion, by a beneficiary under the 
dixeetby whom -.siich-proeeedings are to be taken, woman, made under a powei 
The'personal representatives of the testator whose deed, for a summons, rcquiiur 


unini peached, is prima facie the person to have 
carriage. McKinlay v. Machey^ [1895] 1 Ir. R. 

Ord. XXXVI. r. 9, of tlie County Courts 
(Ireland) Orders, 1890 [the language of which 
is practicallv' identical witli Ord. LI. r. 11, of the 
English County Court Rules, 1889], is not 
limited to a suit in existence at the time of 
making the order for caiTiage ot procee< lings, 


of the act, by reason of the provision in s. 95 | but extends to any proceedings wliich mav have 
that if the debtor against whom a bankruptcy i to be instituted in the course of an admiiiistra- 
petition is presented is not resident in England, i tion suit, and for its furtherance. Ih. 
the petition is to be presented to the High Court. | 

Bmna, AU* jmrfe, Eram, In re, 60 L. J., Q. B. | Transfer from.]— A plaint in a coiiiitv 

143 ; [1891] 1 Q, B. 143 ; 64 L. T. 242 ; 39 W. R. | court for the administration of an estate, stated 
98 ; 7 Morrell, 297 — 0. A. See aUo (c) ii., post, j that the value of the property did not exceed 
col. 1662. I 5UdZ. At the hearing, an application, of which 

j notice had been given, was made by the defeii- 

Transfer from Chancery Division to Court | dant that the plaint might be struck out. ou the 

of Bankruptcy.]— The power given by the Bank- : ground that the estate exceeded 5(J0/. ; and the 
ruptcy Act, 1883, s. 125, sub-s, 4, to transfer the i court had consequently no juristliction. The 
administration of an insolvent estate from the i judge, after bearing evidence in proof of the 


Chancery Division to the Court of Bankruptcy, 
is a discretionary power, and not a power which 
the judge is bound to exercise whenever the 
estate is shewn to be irisolveiit. The circum- 
stance that the executor has a right of retainer 


excess of value, ordered the suit to be transferred 
to the Court of Chancery Held, that the suit 
was in progress within the County Couit Act, 
1865, H. 9, and the value of the property appea]-- 
iiig to be under 700/., directions were given that 


and a liberty not to plead the Statute of Limita- : the suit shouhl be proceeded with in chambers, 
tioiis to a debt, which rights would be recognised j as upon an administration summons. JJlehs v. 
in the Chancery Division, but might be taken j Silverwood, L. R. 14 Eq. 101. 
away by a transfer to the Court of Bankruptcy, I 
is not a ground for the transfer. Balter. In re ' 


KwluiU v. Balter, 59 L. J., Ch. 661 ; 44 Ch. D. 
262 ; 62 I^. T. 817 ; 38 W. R. 417— C. A. 


In County Court— Jurisdiction.]— Thq county 
courts have power, under the County Courts 
Equitable Jurisdiction Act, 1865 (28 & 29 Viet, 
c. 99), to entertain administration suits insti- 
tuted by the assignees and representatives of 
next of kin, and of the other classes of persons 
specified in s. 1, sub-s. 1, of that act. Turner v. 
Bennolfhon. 42 L. J., Ch. 510 ; L. R. 10 Eq. 37 : 
28 L. T. 330 ; 21 W. R. 558. 


(b) Braetice. 

Intituling Writ.] — The writ of summons in an 
action for administration ought to be entitled 
in the matter of the estate. Eyre v, 24 
W. R. 317. 


- Discretion as to Exercise of.] — A person 


Action or Summons — Under 15 & 16 Viet, 
c. 86.]— Practice of the court in granting or 
refusing the common administration decree^ 
upon summons, in cases involving complicated 
cpiestions. Bump v. G remit ill. 20 Beav. 512 ; 
24 L. J., Ch. 90 ; 1 Jur. (y.s.) 123 ; 3 W. R. 51. 

Where a married pecuniary legatee took out 
a summons in chambers for ‘administration of 


interested in the estate of a deceased person is ; the testator’s real and personal estate (the 
not entitled as of right to an administration | summons being afterwards canfined to the 


order in a county court, the combined eifect of ; personalty), and the husband ’was not served or 
Ord. VI. r. 6, and Ord. XXII. r. 11, of the | made a party to the summons, and the evidence 
County Court Rules, 1886, being to place the j that he was either dead or out of the jurisdiction 
granting of such order within the discretion of j was insufficient, the summons was dismissed a& 
the comhy court judge. v. 56 j being, under the circumstances of the case, an* 

L, T. 445. j inconvenient mode of administration. Lcuiter 

Y. Cdrnm, 14 L. T. 97 ; 14, W. R. 472. , 


To Restrain Proceedings.] — Xotwith- 

standingrihat, by Ord. I. r. 8, of the Countv 
Court Orders in Equitj”, 1865, a decree canno*! 
be made 1 ill a month after the plaint has been ! 


WTiere a bill was filed for the administration 
of a testator's estate, and sought to charge the 
representative of tlie testator’s" executrix, on the 
balance of an account, and such representative 


filed, a county court judge has not jurisdiction j had offered to pay a sum in full, but had refused 
under Ord. XIL r. 1, of the County Court Orders j to account; and there was a qiiestion on the 


construction of the will to be decided Held, 
that the suit was pi'operly instituted by bilk 
and that the case was not one for an adminis- 
tration summons, under s. 45 of the 15 A 1$ 
Viet. c. 86, and therefore that the ]>laintiff was 
entitled to his costs. Smith v. Spihljurt/. 1 
Dr. & Sm. 151 ; 8 W, E. 596. 

The court has jurisdiction under tiic 45tli 
section of the Chancery Practice Amendment 
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the admiihstralion of the ]>ersonal estate of the 
testatrix should not be made. Snr-ell \\ 

3 I)e G. M. 6c G. hH3. .S'. C., 10 Hare (App.) 
Ixvii. : 22 L. J., Ch. 559 : 17 Jur. *259. 

A married woman, having nndei' a will an 
absolute power over a fund, made a will Avhereby 
she appointed it specifically to trustees upon 
mist for A. for life, with reniaiinlers over ; and | 
made a resi<luary gift to the same trustees upon 
certain trusts. One onH of the trustees proved 
the will : — Hehl, that the court ha<l jurisdiction 
under 15 & 15 ^dct. c. 85, s. 45, to make an 
order upon suiiiinons by A. for administration of 
the estate of the married woman. Mar7idei/, 
In Bnrlieleif v, 44 L. J., Oh. 554 ; 

L. B. 19 Eq. 457 ; 28 W. B.’ 687. But see Kew- 
hcrif. In re, AJlcroft v. Farnan, 10 W. K. 878. 

A creditor’s vsumnions was taken out in ' 
chambers in a cause. Upon the return of the 
summons, the chief clerk, finding that he had 
no jurisdiction, adjourned the summons into 
court at the suggestion of all parties, to come on 
with the cause upon further cousi<leration : — 
Held, that the application by suniinons was 
regular, but that it ought to have been refen-ed 
to" the jiulge in chambers, and not adjourned 
iinto court. IlnlVdeif v. Ilendernon, 4 Jui'. (N.S.) 

■■' 202 . ■ ■ ■ ■ ' ' , ^ ■ 

An order was made against an executor, in 
chambers, for taking the accounts, under tlic 
15 & 15 Viet. c. 86, s. 45. The executor insisted 
on a release : — Held, that there being no juris- 
diction to set asule the release on summons, the 
order was irregular. Aeanter v. Andermn, 19 
Beav. 161 ; 24 L. J., Ch. 487 ; 8 W. B. 156. 

Where an inquiry ns to personal tistate was 
directed in a suit, commenced by administration 
summons, and a ({uestiou arose, in the course of 
such inquiry, whether there was a binding agree- 
ment for a settlement, which it became necessaiy 
to determine, in order to ascertain what the 
persoiuil estate consisted of, and the chief clerk 
<letermined that question, and this finding was 
objected to as being ultra vires : — Held, that the 
chief clerk had power to deeide the (piestion, it 
being necessary to do so to cai*ry out the inquby. 
Wadham v. Btgtf, 2 Dr. &; i8m. 78 ; 8 Jur, (N.S.) 
206 ; 5 L. T. ISO ; 10 W. B. 865. 

In a suit commenced by summons, the court 
may decide questions between parties entitknl 
to the residuaiy estate, if those (jucstions arc 
founded upon the decree, but it cannot go out of 
the decree ; and if that did not extend beyond 
estate not specifically bequeathetl, the court can- 
not determine nor fUrect inquiries as to the 
question of conversion of leaseholds, involving 
the assumption of their being specifically be- 
queathed. In such a case, under a decree made 
on a summons, as well as on bill, if the decree is 
Insufficient it must bo reheard. v. Lahuf^ 

8 Drew. 881 ; 4 W. B. 1. 

In an adniinistration suit, commenced by 
summons, the chief clerk certified that the 
testatrix had contractetl to sell a house and 
furniture, that the executors had completed the 
contract by an as>ignment of the property, and 
that they had in such assignment included 
anotlier house, without having received any 
additional consideration. On the cause coming 
on upon further consideration, an attem])t was 
made to charge the executors with a breach of 
trust in respect of the house : — Held, that this 
coukl not be done in a suit commenced by 
administration summons, but ofi:ere<l to direct an 
iiKjuiry as to the value of the house. Belecante^ 


JiV re, Belemnte v. Child, 6 Jur. (N.S.) 118 ; 1 
L, T, 397. 

Two .executors and txaistees under a will which 
directed a general conversion, sold and realised a 
large amount, which was received by one by the 
direction of both. The one who undertook the 
sole management of the estate became bankrupt, 
and a great loss occurred. A suit was instituted 
by summons in chambers, and iiiidor the common 
decree it was sought on simimons to charge the 
non-acting executor and trustee witli two sur- 
charges, on the ground of constructive receipt. 
Summons dismissed, with costs, on the ground 
that such a surcharge could not be made in such 
a form of suit. Petemm y. Peterson, 16 L. T. 
877. 

An executor may be deprived of his costs of 
suit upon a decree made on an administration 
summons and without a bill charging him with 
misconduct. King, In re, Gllheet v. Lee, 34 
Beav. 574; 11 Jur. (N.S.) 899; 12 L. T. 818; 
18 W. B. 1012. 

As against the Crown.] — When three 

suits weie instituted for the administration of 
the estate of an intestate, and the Crown, who 
claimed the property, was defendant in all, two 
of them being by bill and one by summons 
Held, that such a suit could be properly instituted 
against the Crown by summons, and a decree 
was made in all three .suits. Polinl v. Cray, 22 
W. B. 255. ■ 

• Service of Summons;] — Under 15 & 16 

Viet, c. 86, s. 45, the only person to be served 
with the summons is the executor or administra- 
tor of the deceased ; but the court has power to 
direct service of tlie order upon other persons 
with the like effect, as when service of a ilecree 
is directed under s. 42. Jierlieley, In re, Berhe- 
leg Y. Mason, 44 L. J., Ch. 554 ; L. B. 19 Ikp 
467 ; 28 W. B. 687. 

Under Order LV,] — In 1867 1’. P. mort- 
gaged an estate to L. and A, for l,()iX)Z., atid at 
the same time E. 1\ atid C. F. gave to L. and A. 
a joint and several bond in the [nenal sum of 
100?. reciting that the 1,000?. had been advanced 
at the request of E. P. and 0. F., and that they 
had agreed to give as a better security for part 
thereof, a bond conditioned for payment of 200?. 
and interest. The bond was conditioned to be 
void if the mortgagor paid the mortgage-money 
and interest according to his covenant. T. F, 
paklthe interest till December, 1877, after which 
it fell into arrears, and in 1880 the mortgagees 
entered into possession. E. P. died in 1888 
without having made any payment or given any 
acknowledgment. L. and A. as creditors under 
the bond, took out a summons for administration 
of his estate. E. F.V representatives disputed 
I the claim on the ground that this was a proceed- 
ing to recover money secured on land, and was 
barred by the lapse of twelve years under the 
Beal Property Uimitation Act, 1874. Bacon, 
V.-C., without giving any opinion on this- ques- 
tion, dismissed the summons under the discretion 
given by Ovd. LV. r. 10, on the ground that a 
disputed debt ought not to be tried on summons : 
— Held, that ns there were no facts In dispute 
the vice-chancellor ought to have decided the 
question of law on the summons, Pomen, In 
re, Lind sell v. PhilUjJS, 80 Oh, D. 291 ; 58 L. T. 
647— C. A. ^ 

Semble, a joint creditor who desires to proceed 
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against the separate estate of a deceased partner required by Ord. XIIT. r. 1, of the same rules in 
should do vso by action and not by onginatinir case of <lefaalt of a})pearaiice to writs. ^ The 
summons. Banuml^ln re^ Bdivardsv. Barnard^ court, lioldiug that the rules as to the sei-vice of 
55 L. J., Ch. 935 ; 32 Oh. B. 447 ; 55 L. T. 40 ; writs applie<l to an originating summons, made 
34 W. E, 782 — C. A. an order appointing a guardian ad litem. Pep- 

An action was brought against the surviving In re, Pepper y. Pepper^ 53 L. J„ Ch. 1054 ; 
trustee of a will, claiming a declaration that he 50 L. T. 580 ; 32 W. E. 705. 
was not entitled to charge in account with the 

plaintiff, who was a cestui que trust under the Eight ^ of Eesiduary Legatee to set up 

will, the costs of an action brought by the Statute of Limitations. ] — Upon the hearing of an 
superior landlord in consequence of the failure originaiingsummons, taken out by tlie exemitor, 
by the trustee to, repair some houses which luuler Ord. LV. r. 3, to determine wliether a 
formed part of the trust property, or to charge defendant is a creditor or not, it is competent 
commission paid to a collector who had collected for the residuary legatee, also a defendant,^ to- 
the rents of the same property, and also claim- set up the objection of the ^Statute of Limita- 
ing (if necessary) administration of the testator’s tions, notwithstanding the refusal of the execu- 
estate. There was no practical disjmte as to the ! tor to interfere, Wenliam, In re, Hunt v. li 
facts : — Held, that the points in dispute between j ham, 51 L. J., Ch. 565 ; [1892] 3 Ch. 59 ; 67 
the parties might have been decidetl upon an I L. T. 648 ; 40 W, E. 636, 
originating summons, under Oi\l. LY. r. 3, and j 

that, although the plaintiff succeeded in his Joinder of Gauses of Action — Before the Judi- 
claim, no costs of the action would be given, cature Acts.] — Where in an administration suit 
Johnson.- In re, Wmjg v. Shand, 53 L. T. 136. the bill was hied against the executors, and B. 

Two legatees having alleged that they had was a<lded as a defendant, but no assets were 
been induced to execute a release indemnifying stated to be in his possession, arul noriiing was 
the executors of a testator’s estate without ‘ alleged against him, except that a fictiti<nis sale 
having had independent advice : — Held, that had been made to him of part of the testator’s 
they were entitled to take out an originating estate, demuri'cr by B. allowed for want of 
summons under Ord. LV. r. 3, of the Enles of equity. Demurrer by the same tlefendant allowed 
Court, 1883, to have the release set aside, the for multifariousness, on the ground that the- 
question of the validity of the release being one question as to the validity'' of the sale could not 
“arising in the administration of the estate,” be <leeuled in an administration suit. Marshall 
and “affecting” the rights of the legatees i v. 12 Jur. (N.s.) 483 ; 14 L. T, 618 ; 14 

within the meaning of that or<ler. Garnett, In i W. E. 830. 

re, Gandy v. Macaulay, 50 L. T. 172 ; 32 W. li. j A plaintiff by his bill sought to have the 
474, i personal estate of an intestate administered, and 

An executor having retained a sum of LIOOL, | asked to have a dee<l under which he had dealt 
which he claimed to have received from the j with his share of the same estate declared void : 
testator as a donatio mortis causil, and the estate ' — Held, on demurrer, that such a bill was multi- 
being thereby reduced so as to be insufficient to | farious. Boueh v. Bouch, 35 Beav. 643 ; L. E. 2 
pay the legacies bequeathed by the will in full, Eq. 19 ; 14 W. E. 682. 

a legatee whose legacy abated, a[)plied on A bill for an account of a testator’s estate^ 
summons for the administration of the personal and also to set aside sales made by the executor 
estate of the testator : — Held, that the question and trustee to himself and to another jjcrson : — 
whether the sum so retained by the executor Held, multifarious. SalvUlye v. Hyde, Jac. 151. 
formed part of the testator’s assets should not ) Reversing 5 Madd. 138. 

be tried by administration summons. JSVilan v. > In order to determine whether bill is rnulti- 
Farrell, 29 L. E., Ir. 12. farious, the inquiry is not whether each defen- 

dant is connected with every branch of the 

Profit Costs — Eecovery.] — After taxation cause, but whether the plaintiff’s bill seeks relief 

and payment of costs in an administration, part in respect of matters which are in their nat are 
of the costs were handed to one of the exccutoi-.s sepnrate and distinct. Ih. 
under an agreement between him and the solid- Demurrer foi* multifariousness to bill by 
tors that he should receive half the profit costs: creditor against the personal representative of 
— Held, that though there might be ground for his deceased debtor, and against the trustee of a 
an independent action against the executor for fund which liis debtor was entitled to receive, 
having made a profit out of bis office, these costs i the bill chai-ging that plaintiff had acquired a 
could not be recovered from him by a summons | specific lien on the debt due to testator, over- 
in the action taken out by the party having ruled. Grady v. Furlony, 2 Moll. 418. 
conduct of the proceedings. Thorpe, In re, A testator invested moneys in the name <if 
Tlponf v, Badcliffe, 60 L. J., Cli. 529 ; [1891] 2 his sister, and made a will giving her an annuity 
Ch. 360 ; 64 L. T. 554. and ai)pointing the plaintiffs his residuary 

legatees. The plaintiffs then obtained the ordi- 
Originating Summons —• Service.] — In an nary administration decree against the executors, 
administration action commenced by originating served it on the testator’s sister, and moved for 
summons under Ord. LY. rr. 3 and 4, of the an injunction to restrain her from dealing with 
Rules of Court, 1883, the defendant being a the fund invested in her name by the testator 
pei’soxi of unsound mind not so found by iiiqiiisi- which she claimed as her own : — hfeld, that the 
tion, the summons was served, as required for question between the testator’s estate and his 
writs by Ord, IX. i\ 5, of the same rules, on the sister could not be tried in this way, but required 
person under whose care the person of unsound the institution of a distinct suit. Walker v. 
mind was. No appearance was made by the Sidhjmaun, 40 L. J., Oh. 601 : 25 L. T. 294, 
defendant on return of the summons, and none When plaintiffs have a common interest in all 
was entered. Xotice of motion', was served for the matters comprised in a suit, the objection 
the appointment of a guardian ad litem, as of a defendant that he is not concerned in the 




whole siibjeet-mat-rer is one the allowance of 
which is fii the discretion of the court, which 
will be p:iii{led by considerations of convenience 
under the particnilar circumstances of the case. 
€hf(fe,s‘ V. Leqarth L. Eq. 56 ; 31 L. T. 625 *, 

23 W. E. 40.' 

An adiniinstrati‘ix of an intestate assigned a 
share in a business forming part of the intes- 
tate's estate to trustees to pay the intestate’s 
debts, and then for lier, and subsequently assigned 
her own beneficial interest in the share to the 
same trustees on certain trusts. The next of 
kin, who were also co-heiresses of the intestate 
and interested under his marriage settlement, 
hied a bill agaiiist the administratrix, the 
assignees in tru'^t of the share in the business, 
atuL the trustees of the settlement, for adminis- 
tration of his real and personal estate, and of 
the trusts of the settlement. The assignees in 
trust of the share in the business demurred for 
multifariousness : — Held, that tlie various inter- 
ests of the infants could be most conveniently 
ascertained in one suit ; and cousequently, that 
the demurrer must be overruled. Ih. 


. Sight to Sue Administrator appointed 

Pendente lite hy Probate Division." 


An admin- 
istrator ponxleute lite, ap})ointed by the probate 
division under s. 70 of the Court <'>f Probate 
Act, 1857, may, without the leave of the pro- 
bate division, be sued in the chancery division 
by a cretlitor of the deceased. Tolcmnn^ In re, 
Wfistitwod V. Boohe}^ 06 L. J., Oh. 452 ; [1807] 

1 Oh. 866 ; 76 L, T. 381 ; 45 W. 11. 548. 

In a probate suit one B. was appointed 
administrator and receiver pendente lite. Two 
months later an originating summons was taken 
out in the chancery division by one W., who 
claimed to be a mortgagee and creditor of the 
testator’s estate, asking, as against B., who was 
made defendant, that an account might he 
ordered in respect of a tramway in or near 
Ijondoii ; that a certain mortgage might be 
declared valid and subsisting ; that accounts 
might be taken of what was due thercuruler, 
and for a sale of the mortgaged projxirty. Upon 
motion by the administrator and receiver, 

I pursuant to directions, to restrain the chancery 
proceedings against him, and h>r a stay of those 
proceedings : — Held, that a judge of this division 
has no power to restrain or stay i^roceedings in 
the chancery division, but that leave should be 
gi ven to the administrator and receiver to defend 
those proceedings, and that he woukl have to 
apply for liis costs in this court and also in the 
chancery junceedings, the executors to liave 
their costs of this application out of the estate. 
Leave was granted to the administrator ami 
receiver to appeal against this decision on the 
one point of want of juris<lictioii to restrain. 
Jlajfm Y. Toleman^ 77 L. T. 138. 


covery of Land.] — In an action by the heir-at- 
law, who was also one of the next of kin of an 
intestate, against the admin istiatrix, who was 
in possession of the intestate’s real estate, leave 
was given to join a claim for tlie recovery of 
the land, and a claim for the administration 
of the estate. KHch hu/ v. Kitrh / «//, 24 W, E. 901. 

An action for the ailministration of personal 
estate may be joined with an a* ‘ 
title to real estate, when tin 
both estates under a common 
will. Whetiitone v. Leirl.'t, 45 
Ch. D. 99 : 33 L. T. 501 ; 24 W 

Ord. XVIII. vplatva to Jot) 

Aetlo/i. 


Separate Estate of Deceased Partner — 

Joint Creditors— Separate Creditors.] — Under 
decree obtained by separate creditor, 'for satis- 
faction. out of assets, the surviving partner a 
haukru})t, and the joijit estate insolvent, the 
joint creditors not entitled ])ari passu with the 
separate creditors to the se])aratc estate, but 
can. only claim the surplus after satisfaction of 
the separate debts, d’u)/ v. Chhmell^ 9 Ves. 
118 ; 7 E. E. 151. 

In a creditors’ suit for the rocoveiy of a 

a deceased 


Creditor’s Action.] — Bill 
heirs of obligor, 
assets, and if not 
descended, decreed. 

Bill by siip " 
what was due out 
Itol)})m))i V. A7//y, Dick. 

Wlxere a bond creditor brini_ 

executor for an account of assets and satisfac- In a crcditoi-s’ suit for the rocoveiy 
tion, it is no objection for want of pai’ties that partnership debt against the assets of 
he has not brought other bom I creditors or partner, the surviving partner is a necessary 
creditors of a superior nature before the court, party, and the case is not within the Thirty- 
for the court only decrees an account, witii a second Order of August, 1841, which enables a 
direction for the executor to pay in a course of plaintiif to proceed against one or niO]*e persons 
administration. A)io)i.. 3 x\tk. 572. severally liable. Hills v. M’Rae^ 9 Hare, 297 ; 

Held, that where a single creditor brings a 20 L. J., Ch. 533 ; 15 Jur. 766. 

]}ill, there is no general account of debts directed, A creditor of a partuenship firm brought an 
but tlie course is to direct an account of the administration action against the executor of a 
personal estate, and of that particular debt deceased partner. Afterwanls a separate creditor 
which is ordered to be paid in course of adminis- of the same partner brought an adiniiiistrat ion 
tration ; and all debts of a higher or equal action against the executor, and obtained judg- 
nature must be i)aid by the executor, and must ment : — Held, on an application by the })h%intiff 
be allowed to him in his discharge. Att.-Gen. in the .first action for tiie conduct of tlie pro- 
V. (Jo)*)it]ur(nft\ 2 Cox, 45. ceediugs in the second action, that a joint 

A bond creditor, claiming also an equitable creditor of a firm could not maintain a simple 
mortgage on real estate, filed his hill for fore- action for the administration of the estate of a 
closure, and in aid for the administration of the deceased partner, and therefore that the first 
jiersonal estate, against the executors and the action was not properly constituted. Av>])lica- 

parties entitled to tlie mortgaged estate. Ho tion of the plaintiff was consequently .refuse<I. 

failed in proof of the e(|uitable mortgage : — MoBae^ In re^ Forster v. Baries, 53 L. J„ Oh. 

Held, that he was not on such a record entitled 1132; 25 Ch, D, 16; 49 L. T. 544; 32 W. E. 

to a decree, as a specialty creditor, for the 304 — C, A. 

administration of the real estate. Cha 2 )nian v. Where the estate of a deceased partner is 


_ainst executor and 
to he paid out of personal 
sufficient, out of real: assets 
Whiter Y. Goring, Dick. 299. 
;-le bond creditor, for paj’inent of 
of real assets descended. 
297. 

a bill against an 
and satisfac- 
objoction for want of pai’ties that 
boml 


creditors or 1 partner, the survivin; 
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bciiii^ EtImiTiister6d <it thfi suit of a separate order to obtain payment of 
creditor, and no partnership creditor is party that tlie Probate Court, not ] 
thereto, the certificate ought to distirigiiisli over real estate, could not. 


Creditors, who are— Voluntary Covenant.] — 
A voluntary covenant is sutiicient to support a 
creditors’ suit against the representatives of Ihc 
covenantor. v. 6 Beav. 283: 

12 L. J., Ch. 221 ; 7 Jur. 143. 

Unliquidated Damages.] — A cretlitors’ 

suit to administer the estate of a deceased person 
may be instituted by one whose claim is for 
unliquidated damages recoverable for breach of 
covenant, v. Cum/. 14 Jur .10 


a joint and several bill of exchange, on the faitli 
that B. would join as co-surety. B. never s 
it, but A. was afterwards compelled to iiay 
proceeding at law', at the suit of an iiuh 

ban^krupt ; — Held,, that ' the claim "of A 
sufhcient to siqiport a creditors’ 

estate of the deceased 


^bed, amr ^ became 

-* w., *4. w’as 

suit for the 
'partner. Jliee v. Gordon^ 11 Be.av. 265. 

Holder of Promissory Kote.] -- Where 

in a creditors’ suit, the plaintiff’s claim w'as on a 
promissory note, and the defendant was an 
intant, and the debt w'as not proved, the court 
made the usual decree, upon an affidavit of the 
signature of the maker of the promissory note 
.Gamnjne v. LumJt, 11 Jur. 902. 

Costs of lunacy Proceedings.] — A com- 
mission do lunaticoinquirendo was issued against 
a man on the petition of his wife, and he was 
■fomid lunatic, and died :-Held, that if the pro- 
ceeding was for his benefit, the solicitor employed 
K to institute a 

n" o “«ts. C7>e«fe,- v. 

Molfe, 4 De a. M. & G. 7S8 ; 23 L. J., ( 

18 Jur. 114; 2 Eq. B. 19. 

The cost of ■ 

for the lunatic’i 

death, may be proved against the lunatic’ 
notwithstanding the pendency of a tra 

30 , *,3 L. J., Ch. 261 ; 18 Jut. isi ; 2 W. 


on tort., but w'as dependent on an implied eontrat't 
or implierl obligation which liv tlic law of the 
foreign country every possessor under a iulei com- 
miHs. takes u])on himself when hcentersinto posses- 
sion of the property under it, and that thcrefoi'e 
the action could be maintained here aga,inst his 
legal personal representative : and thatJhe mere 
tact that the claim could not be finally established 
without proceedings being taken in the foreign 
courts was not a ground f(.)r the action being 'at 
once disinisse<I. Banhuanu v. Wfdfiml' 

L. J., Ch. 881 : 36 Ch. I). 269 : 57 L. 'J', 206 • 35 


Debitum iu present! solvendum in 
futuro.] — A creditor, having debitum in presenti 
solvendum in futuro, may maintain a creditors’ 
bill. W hether he can obtain a decree for imnie- 
security must depend on circumstances. 
H in t more v. 0.rhorrotc, 2 Y. & C. C. C. 13 • 12 
L. J., Ch. 21 ; 6 Jur. 985. ’ 

What Evidence required.] — - Yliere an 

apothecary files a bill to obtain [jayment of sums 
due to him from tlie testators estate for pro- 
fessional charges, he must prove that iH^ms been 
duly licensed in manner rennirc'd bv the 55 (Jeo 3 
c. 194. Hood V. Hail, 6 Jur. ]12l', ’ 

The admission of thedebt by the answer ef one 
of tw'o executors, is a sufficient foundation for a 
' decree in a cicditors’ suit. Jiunhit v, Jhoth 10 
B, J., Oil. 356. '■ 

Simple contract creditor filing 
trusts of will for payment of de 
his debt, although hi.^ demand )k 
Oaedon. {Lord) v. A’rc/v/, 2 Moll 
Bill by a, creditor against an 
who, by his answer, statiM he Kk 


issuing a commission of lunacy, if 
s benefit and aftei* the lunatic’s 
• , , estate, 


bill toexe<nite 
ts, must ps’ovc 
not contested, 
560. 

admiidst rat or, 
ieved the debt 





was due. It being thought doubtful whether w’-cre wholly unnecessary, and that the property 
this was a sufficient foundation for a decree, primarily liable was abundantly sufficient for 
p.laintift consentecl^to exhibit an interrogatory, the payment of the testator’s debts. The plaintiff 
mil T. BhuN'f/, 0 Ves. 738. afterwards filed a creditors’ bill against J. W., 

To obtain the usual decree in a creditors’ suit, the executor and devisee of the testator, and 
it is not sufficient for the plaintiff to put in an agaixvst^ the heir, and upon the bankruptcy of 
acc^cptance of the testator proved as an e-xlubit. J. V\^. his assignees were brought before the court 
Qiuere, whether any evidence should be given by a supplemental bill :—Hcl< I, that the plaintiff 
-of the considcu'ation. Jietihui v. Lijneh^ 1 was entitled to the common decree against the 
Y. & C. 0, (■. 437, ^ personal and devised real estate of the testator, 

In a bill against the executors, the plaintiff but the bill as against the heir was dismissed 
.having stated two promissory notes of the same with costs. Jojm v, Watenu 2 Myl. 6: K. 610. 
<]ate, one for 15,000/. sterling, the other for An agi'eement by a creditor not to take pro- 

IT), 0()0 Frexich lonis, given by the testator for cecdings against the debtor during his life, nor 

■securing a sum of 15,000/.: on an affidavit by against the debtor’s estate during the life of his 
■one of his executors that he ha<l inspected the wife, if she should survive him, construeil (as to 
first note, and observed on the face of it circum- the latter clause) to mean that any beneficial 
stances tending to impeach its authenticity; that interest which the wife might take ‘in the pro- 
be was informed, and believed, tliat the second perty of the husband should not be disturbed 
note had been produced by the plaintiff: for jjay- during her life, and iiot to be an agreement that 
ment in a ifoi'cign coiuitry ; and he was advised the creditor should be debarred from suing the 
and believed that^ it was necessary, in order personal representative of the husljand, and 
that his answer might full v meet tlie case, that therefore tlic creditor obtainetl a <lecree for an 
he should, before answer, have inspection of the account against the wife as the personal repre- 
secoml note ; it was ordered that, the defendant sentative of the husband, with a declaration that 
■should not be compelled to answci' till a fort- the interest of the wife wuis not to be disturbed 
night after production of the. see.ond note. <luring her life, v. 10 Hare, 

117/ /c, S' (Pr/wmvA-) Y. Jjhrr/jool^ 1 Swanst. 114 ; 1 81 ; 22 L. J., Ch. 1066. 

WiU Ch, 113; Ihli. Ji. 282. ' , «... 

In a creditors’ suit for administration of the -^ctiou by one Cr^itor on Behalf of others 

real ami personal estate of a testator, a pulmnent ■^.® ^leal and Personal Estate.] In a 

Tecovere<l against the executors (wlio Were also action for the administratioiv of an 

trustees of the real estate) is prima facie evidence ^idestate s real and personal estate, the writ 
-of a debt as a.gainst the i>ersons interested in the in<lorsed with a claim by the plaintiff 

real estate; but they will be at liberty to adduce behalf ot himself and all other creditors.” 

rebuttine: evidence. /A/rrm/v. 077//)’, 11 L.,]., Ch, ’ Ae///c, a Ch. i). o40 ; 36 

098 ; .L. It. 14 Hp 438; 27 L. T. 471. V* . * I^^xplaming 11 ee/- 

Where, in a. suit instituted by three creditors, 

it was objected that one of the plaintiffs had not ’’ ^ P 

proved his debt, the. court will not favour such ^ i)I*Acow/i^ 

an objection. P/w/v*// v, .7>/r/vr, 13 Jur. 997. 7^/ re, W. h. 292, 

A decree may lie obtaimul in a crt^tlitors’ suit. plmntilt. at the request ot xV., became surety 

for a reference to the master to take the usual ^‘‘•ffi'hvnient ot ;>0/. advanced to B,, and x\. 

accounts of the ])ersonal estate and of the debts J^5^>vc]um a bond of mdemmty. A, die<l, having 
iifanintestate.without entering into evi(lcuee to the defendants his executors, and 

prove the iilainiiff’s debts ; notwithstanding the <levised to them certain property in trust 

bill luay pray a sale olb-he intestate’s real estate, 

‘and the lieir-at-law of the intestate may lie an creditor called upon the ])]aintiff 

infant, the form of the decree heiim, that the requested the 

Idnintiff shall be nt lih.atv to evlolb aTi inter- <ffiteiidants to do SO Held, that the plaintiff: 

could maintain a bill to administer the estate of 
A. and execute the trusts of his will, and that 
he need not sue on behalf of himself, Aud all 
other creditors. Wookltldge v. N(rrns, 37 B. J,, Cli. 
640 ; L. E. 6 Eq. 410 ; 19 L. T. 144. 

• As to Personal Estate.]— In a creditors’ 

action for the administration of the personal 
estate of a deceased person, the plaintiff need 
not, since 15 k 16 Yict, c. 86, s, 45, sue on behalf 
of all the creditors in order to obtain a general 
account of debts. IUmm% In re^ v. 

Blount, 21 

. — As to Beal Estate*]— Bill :'by a mortgagee,,, 
"with the additional security of a bond, to be 

Where the Creditor is Estopped.]— Tlie satisfied out of personal and real assets ; the bill, 

})]aintiff, as solicitor of a })anking firm, in order after consideration, (lismisse<l, so far as it praye<l 
to prevent the taking out of eircnlation nott.'s satisfaction out of the real estate, Jled/ord w 
issued in the lifetime of the testator, who was at Lnifh, Dick. 707, 

the hea<l of the banking concern, indu(*e<l the The court will not <lccvec a specialty debt to 
.mother and guardian of tlu,*. testator's heir to be pah I out of the deceased’s real estate, unless 
forego proceedings to compel the npi>lication of the creditor sues on behalf of himself aiul all the 
the primary funds to the paymimt of the testa,- other sjiecialty creditors ; but leave will be given 
tor’s debts in ex<merati<m of certain descended to amend the bill at the hearing. Johmh v, 
estate, by representing tluii such proceedings 4 Him. 47, . | 


Stamp.] — A. tiled a bill on ])ehalf him- 

•self and other creditors against the execiit«)rs who 
■had renounced. 8ubse(juently he took out 
administration, and amen<led his ])ill by inserting 
an allegation to that effect, and a jaaver for 
admiriis'tratum generally : — Held, that he must 
still be regiirde<I as plaintiff in a ere<litors suit, 
'ami therefore couhl not gd a decree until the 
instrument, umler whi<'!i heehiimed as a creditor, 
ha<l been stumped, SlfhoLs v. yHhoh'^, lo W. .U, 
598. 
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be taken as a bill on behalf of creditoi-s. Tlicre 
is no objection to a bill for an account of the 
estates of two testators who are joint debtors. 
WmiU V. Smver?jf/^ 14 W. E. i). 

In a creilitor’s action for atlrainistx’atioii of real 
estate it is sufficient that the statement of claim 
should express that he sues on behalf of all 
creditors. JSi/re y, Cox, 24 W. E. 317. 

the writ in a creditors’ action for the 
administration of real and {)ersonal estate does 
not sliew that the })IaintifP is suing on behalf of 


reference to inquire whetiier it will be 
Dtirh V. Daivdlm, 2 Keen, 245 • 7 
161). 

Semble, the mortgagee may maint 
against the executors of the niortgagoi 
of the pi*o])erty comprised in the sec: 


may be maintained by a mortgagee on behalf of 
himself and all otlier the creditor of a deceased 
mortgagor. v. Bennett, 2 Y. & C. C. C. 

405 ; 7 Jur. r>71. 

A legal mortgagee may mamtaiu a creditors’ 
suit. Geoeea v. Lane, 16 Jui'. 8.54. 

A creditor by mortgage and collateral bond 
cannot sue both as mortgagee and also on behalf 
of hiinself and all other creditors of the debtor, 
such rights of suing being inconsistent with each 
other; nor, tor the purpose of obtaining payment 
out of the real assets of his debtor, can he sell as 
sole specialty cre<litoi’, unless he makes all })ersons 
interested in contesting that fact parties to tlie 
suit. White y, irdlaere, 3 Y. & C. 597 ; 4 Jur, 

The pro[)er ^ form of a bill by an equitable 
mortgagee, lieing also a specialty creditor, who j 
seeks to charge the real assets of a testator * 
generally,^ as well as to enforce his security, is 
on behalf of the plaintiff, and all other the 
creditors of the testator, and the court permitted 


stand as a creditor for the lialance (if an?) o!i 
the general assets of the mortgagor.' Bnudde^ 
han.d y. Jeas^iq), 7 Sim. 438. 

Torm of decree in a suit by a mortgagee 
; agminst as well the speciffc as the general estate 
j of his deceased debtor. JLiinman y. Bile//. 1> 
I Hare (App.) xli. 

I A mortgagor, by his will, created a trust for 
I the pjayment of, amongst others, the mortgage 
i debi. In a suit to foreclose : — Held, that the 
I mortgagee was entitled to haye his mort<mge 
paid, in the first instance, out of the genend 
personal estate of the mortgagor, and., in default 
of payment thereout, to have tlie mortgaged 
lands sold, and, in case the fund so proiluced 
siiould prove <leffcient, that then the mortgagee 
was entitled to come in as a sj^eeialty crediror, 
and avail himself of the trust in tile will of 
the mortgagor, and the decree was so made. 
JlaeHh(dl v. M^Amve/j, 3 Dr. & War. 232. 

\Wim-e mortgagee is a creditor of trustee under 
Mill of estate to pay debts, and advances further 
moneys to trustee for payiiieiit of them, and 
takes mortgage of estate knowing of trust, he 
cannot have a sale of estate in })rejndi(?e of other 
creditors of testator. Turner, Ex parte, 9 Mod 
418. 

Chattels real wore mortgaged, and judgments 
were recovered by the mortgagee against the 
mortgagor as collateral security for" the sums 
advaiiced ou mortgage. The mortgagor having' 
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of the mortpigor. The })ersoiral vopreseTitative, 
in her answer, stated her belief that the chattels 
real were ade{{uatc to discharge the sums due. 
A decree, was tiieii taken for an account of those 
sums, and of the incuinbranees prior to or con- 
temporaneous therewith, hut not directing any 
account of the ])ersonal I'state of the mortgagor. 
A report pursuant to that decree having been 
imule, a <leeree for sale of the chattels real was 
pronounced. The prot;eeds of the sale were 
insuificient to pay the sums due on the mort- 
gages ; — I-Teld, tliat a su\)[»lemental bill after- 
wards tiled by the mortgagee against the [>ersonal 
representative of the mortgagor, pi-aying an 
account of the })ersonai estate of the mortgagor, 
could not be maintained, and such a bill was 
accordingly < lismissed with costs. Johj v. Lnjden^ 
IB Ir. .Et[. H. 444. 


Other Persons entitled to sue for — Beneficiary 
— Besiduary Legatee.] — A residuary legatee has 
a right to institute a suit where the estate is 
considerable, and it is uncertain whether there 
will be a residue or not. Stnnnoml, Jn pc, 
Jtoygtin, V. M}d(Uanih'^,'i. 14 W. 11. 4 1 1. 


Annuitant.] — An annuity was ])y will 

charged upon the general residue of the testator’s 
estate. I'he annuity was not in arrerir. but 
accouids, though asked foi*, had not been 
supplied until after the issue of the writ of 
summons, and were still insutheient : — Held, 
that the annuitant was entitle I to administra- 
tion. Wohi.stoti V. 47 L. J., (di. 117 ; 

7 Ch. Ib 58 ; B7 L. T. OBI ; 20 W. K, 77. 

A testator by deed covenanted with trustees 
to pay an annuity to a woman dining her life, 
to bo considered as accruing from day to day, liy 
equal quarterly payments. The testators estate 
was not sutneiont to pay the estimated value of 
the annuity as well as his other debts and lialnli- 
ties, ami the trustees took out an originating 
summons iimler Ord. TAb r. B, as creditoi’s for 
administration of the estate. At the time whim 
the summons was taken out no ijuarteiiy pay- 
ment of tile annuity was diui : — Mehi, that the 
trustees of tlie annuitant were not creditors of 
the testator, and could not take out a summons 
for the adniiuisfration of the estate, although if 
an administration onler was olitained by some 
other person they would be entitled to prove for 
the estimated value of the annuity. 

In r<\ Dirlis v. oh L. J., Ch. B75 ; * 44 

Ch. D. 2B(; : (12 L. T. 8'iU--C. A. 


might be ascertained : — Held, on demurrer, that 
the relief must be limited to the preservation of 
the assets, to which an account was also inci- 
dental ; and that the plaintiff was not entitled 
to a declaration of the rights under the will, or 
to have the assets administered. Tom v. Bmae, 
8 Ir. Eq. B, Bi). 


Assignee of Beneficiary.] — A party en- 
titled to, or taking by assignment, a legacy or a 
share of a residuary estate may institute a suit 
for tlie aihninistration of such estate at any time 
before the cmnplete administration of tlu* assets, 
or before such legacy or residuary share is with- 
drawji from its {lositiou as assets unailministerei I, 
and (umstituted a trust fund a})plica,ble to the 
spetatic trusts of the will ; but semble, where 
the right is tiiinecessarily e.Kercised, the court 
may make tlie ilecree without costs, (hfo v. 
Bent. 5 Hart,‘, 24. 

Assioqiee of legatee filed a bill agaiust the 
administrator, pending a suit to establish an 
alleged will, fur the preservation iif the assets, 
and a ro<;ei ver, and an account of the personal 
estate, and to compel the a<Imiuistra,tor to bring 
in the assets received by him, and to restrain 
him from further receiving them, and praying 
that the rigiits of the plaintiff iiiuler the will 


Next of Kin,] — A next of kin may bring 

an action for administration of the intestate’s 
personal estate within a year from the intestate’s 
death. v. Wnllh, 9 L. B., ir. 511. 

In a suit by a plaintiff claiming to be one of 
the next of kin of an intestate against the 
administrator (the solicitor to the Treasury), the 
cause W'as heard, short, and a decree wais" made, 
notwithstanding that the defendant objected on 
the ground that a search was being prosecuted 
for ilocumeiits wiiicli, if found, woul 1 prove the 
})laintiff to be illegitimate. Fehfend v. Gmn, 
L. B. IS Eq. 92. 

A father gave his resithmry personal estate 
upon trust for three daughters for their lives, 
witli remainder on trust for their children or 
i.ssuo, witii cross-remainders between them ; and 
if his daughters should all die without having 
any children or issue entitled under the trusts 
aforesaid, on trust for such person or persons as 
would have been entitled under the Statute of 
Histributions if he had then died intestate. The 
three ilaughters entitled under the wall were 
unmarried ; tliese and another danghter were 
the sole statutory next of kin of the testator at 
the f) resent time: — Held, that an action for 
administration by (collateral relations, wlio would 
have been somti of the next of kin at the present 
time if the four daughters w^ire dead, was 
demurrable f(n.' want of interest, v. 

JiniUird. 4/> L. J., Ch. 27L ; 4 Ch. 1). 41B ; 25 
W. B. 224. 

Bill by next of kin, intended legatee, in an 
unexecuted testamentary paper liefore jirobate 
or administration obtained against the executor 
ill a former will for an iiecouiit of personal estate 
of testator (alleging fraud, collusion, <k;c.). 
].)efendant demurs. Demurrer overruled. 

(jan V. Hue eta, 2 Bro. C. C-. 121. 


Bight of Widow of Intestate in respect 

of her Charge under Intestates’ Estates Act, 
1890, to administer Bealty.] — The widow of an 
intestate entitled under the Intestates’ Estates 
Act, hS90, to a charge for oOO/. upon his real and 
personal estate, has a sufficient interest in the 
real estate to entitle her to maintain an action 
for administration. JPFeeean v, IIFeeran^ 
[1897] 1 Ir. B, 90. 


Other Cases.] — A testator devised certain 

estates by name, together with his farming stock 
and furniture, to his hclov(3d wife, to sell, to 
j discharge all his creditors ; and he constituted 
his wife and T. W. his c.xecutors, and he 
ap[)ointcd to sell and dispose of all his estates 
and chattels, in such manner as they should 
jointly agree upon, or not to sell if it schemed 
most advisalde to keep them, or in any way 
i they should think proper, so that every creditor 
ha(f his money, and if sold, all overplus to his 
wife, towards* her support and her family: — 
Held, demurrer, that the testator’s children 
had such an interest in the devised estates as 
enabled them to sustain a hill against the widow 
and her co-executor, impeaching a sale on the 
ground of timid, and praying an account of the 
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rents and profits. v. Woods^ I Myl. & C. i 

401. - I 

Debtor on tleath of creditor is bound to pa.y 
the latter’s representative, and cannot file bill 
for direction. Datilwz v. Wmtm\ 2 Sim. & S. 
536; 4L. J. Co.S.)Ch. 175. 

Conduct and Prosecution— In general,] — It 
being important that administration suits should 
be conducted in a friendly spirit, the court will 
not facilitate strangers to the estate — creditors, 
for instance— having the conduct of the same. 
Penney v. Frauds 30 L. J.,Ch. 185 ; 7 Jur. (N.s.) 
248; 9 W. E. 8. 

Executor.] — The conduct of proceedings 

for the benefit of an estate will not be taken 
away from an executor without sufficient grounds 
being shewn. Ilanmon v. lliehardn. 14 W. E. 
823. 

Creditors’ Suit.]— Bill filed by one credi- 
tor on behalf of self and rest ; he has absolute 
dominion o\^er suit and decree, an<l may dismiss 
bill at pleasure ; but secus, after decree" the rest 
may prosecute it if they think fit. Hnmlfoed v. 
Sttme, 2 t>im. & 8. 196"; 3 L. J. (O.S.) Ch. 110. 

Creditor having come in under decree, cannot 
institute a fresh suit; hut on account of delay, 
he was permitted to prosecute that (Iccrce, though 
only interested in the first part thereof. Pdm uiuh 
V. Acland, 5 Madd. 31. 

The court wdll not on the ground of irregu- 
larity in a decree in a creditor’s suit, take the 
conduct of the suit from the plaintiff and give it 
to another creditor, though collusion be suggested. 
Where decrees had been obtained in two credi- 
tors’ suits for the administration of the same 
estate, tlie court ordered that the plaintiff in tlie 
suit in which the second decree had been made 
should be at liberty to attend the pi-oceedings 
under the first decree ; but, on the ground that 
he W’as a stranger to that suit, refused to give 
him the conduct of it. Smith v. 6Uiy, 2 "Ph. 
159. 

Axi order that a creditor who is no party to 
an administration suit, or who has not gone in 
under the decree and j)roved his debt, should 
have the conduct of the suit, would be irregular. 
S. C., 2 Coop. t. Cott. 289. 

A simple contract creditor obtained an order 
to administer the intestate’s estate. He after- 
wards had notice that the estate was insufficient 
to pay the specialty creditor, ami the costs of the 
administratrix, but he still persisted in prose- 
cuting tlie suit Held, that the fund must be 
applied, first, in paying the costs of the adminis- 
tratrix, then in paying the plaintiffs costs dowm 
to the notice, and the residue in payment of the 
specialty creditor. SuUivan v. Pecan, 20 Beav. 
399. 

A plaintiff who sues as creditor, wall not be 
deprived oi: the conduct of the suit because the 
master has reported that he is not a creditor, if 
exceptions to that fimlingof the report arc pend- 
ing, and there is no reason to suppose that the 
exceptions will not be prosecuted actively. 
Jen dun ne v. Ay ate, 5 Buss. 283. 

Where the [)rosecution of an administration 
suit has been neglected for several years, the 
conduct of it was given to parties who had been 
proved to he creditors, until further order, Beale 
v. Sywonds. 2 H, k Tw. 374, 

In a creditors’ suit, the plaintiff obtained a 
decree to account. Afterwards, ami before the 


decree was made up, the plaiiitiff was paid his 
demand. The plaintiff having neglected to 
prosecute the cause, the court gave the carriage 
of the suit to a third })erson, alleging himself to 
be a creditor of the deceased. O^Kee^ffe^ 

2 Jones, 625, 

Belay.] — Creditor having been restrained 

from proceeding at law on account of decice 
obtained, allowed to prosecute suit, where pro- 
ceeding on decree delaved for some years. 
Powcli V. Wallwacfh, 2 Madd. 183. 

On account of great delay in prosecution of 
suit, creditor was, on petition, allowed to })rose- 
cute. Fleming v. Prior, 5 Madd. 423. 8. E., 

Boieen v. Wehh, 2 Fowl. Ex. I’r. 212, 

Where great delay has occurred in the prose- 
cution of a decree for the ndministi-ation of 
assets, a creditor may apply to have the conduct 
of the cause, though it has become abated by the 
death of a defendant. Cooh v. Bolton, 5 Enss. 
282. 

^Motion by a plaintiff in a creditors’ suit, for 
leave to go before the master and prosecute a 
cause instituted by the next of kin of the 
tleceased, on the ground of wilful delay in that 
suit, granted. Simr v. Bidge, 3 Mer. 458. 

Though the assets, exce})tiiig a small part, not 
realised, were situated in Ireland, where another 
creditors’ suit for the admiiiistration of the same 
estate was being actively pi’oseeutctl, the plain- 
tiff in a creditors’ suit in tin's country is bound 
to }>roceed with proper diligence ; and not having 
done so, the comluct of the cause was given to 
another creditor applying for the same who lunl 
j)roved his debt under the decree. BrinweU v. 
Fing, S L. J., Oh. 158. 

Belay, Mismanagement and Improper 

Conduct.] — Tlie conduct of a creditors’ suit was 
taken out of the hamls of the plaintiff on the 
gi'ouiid of delay and mismanagement in regard 
to the sales of real estates, delay in the payment 
of money into court, and the appropriation by 
the plaintiff’s solicitor of rents and vtvofits of the 
estates, in discharge of his costs. Price v. JSortlt, 
2 Y. G. 628 ; 7 L. J., Ex. Efp 9. 

Employment of Executor's Solicitor.] — 

It is not a sufficient ground for depriving a 
plaintiff of the conduct of a creditors’ suit, tliat 
the proceedings up to the decree have been con- 
ducted by the executor’s solicitor, with the view 
of obtaining an injunclion against a creditor 
proceeding at law. Boolde.^ii v. Crammaeli, 
0. I*. Cooper, 125. 

Bankruptcy.] — Oi'der, in the nature of a 

supplemental decree, for a creditor who lunl 
proved his debt to carry oti a creditors’ suit, 
where the original plaintiff had been bankrupt. 
FngliJi v. JIagman, 9 Hare (Ap}),), Ixvii. 

If, after a (iecrce in a creditors’ suit, the suit 
abates by the death t>r ba.nkruptc;y of tlie ]>ia.in- 
tiff, another creditor cannot upon ptitition, with- 
out filing a supplemental bill, upr>n leave for 
that purpose, obtain an order giving to him the 
conduct of the cause. F'arh v. Ward, 9 L. J., 
Ch. 265. 

Iiimited Order.] — A creditors’ suit was 

instituted in 1803, and in LSOt; tlic usual decree 
was made, and a sum was paid into court. The 
suit became defective in 1807 by the death of 
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the ]'>ersonal roprescntatiYe of the debtor, and 
the decree was init prosecuted. In 1853 the 
re])reseuratives <■>! the plaintiff (having revisetl 
the suit Against the administrator de bonis non 
of the debtor) petitioned for payment of his 
debt out of the money in coui't. The court gave 
leave to prosecute tlie decree as to the debts. 
Forster v. JtKenzie, 17 Beav. 414. 

Inspection of Papers.]— The prosecution 

of a decree in a creditors suit having been taken 
from the i)laiiitiff and committed to another 
creditor under the fifty-sixth Order of 1828, the 
plaintiff's solicitor was ordered to allow that 
other creditor's solicitor to inspect and take 
copies of all the papers in the cause in his 
})Ossession. Ben net v. Baxter, 10 Sim. 417 ; 0 
L. J., Ch. 137 ; 4 Jur. 50. And see Iledojj v. 
3Ietcalfe, 8 Sim. 022 ; 7 L. J., Oh. 11) : 1 Jur. 818. 

Other Matters.] — The conduct of an 

administration suit was taken from the jilaintiff 
and given to a defendant. I'he mastei* after- 
wards was of opinion that the suit had been 
defective from the beginning for want of ])arties, 
and suspemied the prosecution of the iiujuiries 
directed by tlie decree, to enable the defect to 
be supplied : — Held, that a bill for that })iu'pose ■ 
filed by the defendant liaving the conduct of i 
the suit without previous notice to the jilaintiif 
was not irregular, so as to entitle the plaintiff to 
move to take it off the file, and a motion to that 
effect was refused with costs. Lt/s v. Lre, 4 
Dea.M.& 0.211). 

In a suit instituted by a legatee against an 
executor, in which tlie common decree for an 
account had been made, an order was olitaincd, 
by consent, to dismiss the bill, the executor 
agreeing to pay the legatee’s costs as between 
solicitor and client. 8ueh order was, two years 
afterwards, discharged, on the petition of a 
creditoi* of the testator, and the suit ordered to 
be continued umler the control of the creditor, 
he paying back to the excentor the costs as 
between iiarty and party. O' Donnell v. Yoanq, 

5 L. J., Gh. 30. 

In concurrent Actions.] — See col. 1710, 

post. 

One Action for the Administration of Two 
Estates.] — Cases in which tlie residuary estate 
of one testator having devolved upon another, 
it is proper to join the executors of the first 
testator in a suit to administer the estate of the 
socoikI, and to take the accounts of both estates 
in one suit. Toiuaj v. J/odqes, 10 Hare, 158. 

A., B., C. and 1). were co-partners. A, and B. 
died, and soon afterwards 0. and H, became 
bankrupt ; M., who was a creditor of the firm 
at the death of A. and B., and at the bankruptcy, 
filed a bill on behalf of himself and ail the other 
creditors of A. and B. against the exeeutois 
(who, however, had not- proved), and devisees of 
both A. an<l li and the assignees of the bank* 
riipts, for the purpose of having the real and 
personal assets of both A. and B. applied in pay- 
ment of their joint and separate debts : — Held, 
that the fulministration of the two estates might 
be comprised in one suit, and, therefore^ a 
demurrer foi* multifariousness was overruled. 
An objection, h<nvcvcr, made ore tonus, that no 
properly constituted jiersoiial representatives of 
A. and B. were parties, was allowed, but the 
court did not give the plaintiff the costs of the 
demurrer on the record, but merely allowed the 


j demurrer ore tenus, without costs. Brown v. 
! Doufflas, 11 Sim. 283 ; 10 L. J,, Ch. 14 : 4 Jur. 
1200. 

There is no objection to a bill for an account 
of the estates of two testators who are joint 
debtors. Woods v. Sotverhy^ 14 W, 11. 9. 

(c) to Debts. 

1 . Generally. 

Duty of Court — Since 25 & 26 Viet. c. 42.] — 
Since the passing of the 25 cV: 20 Viet. c. 42, the 
Court of Chancery is bound to decide on the 
claims of creditors coming in under an adminis- 
tration decree, and cannot leave them to their 
remedies in an action at la’iv. Iloojjers Estate ^ 
In re, Baylls v. Watltins, 3 He G. J. & S. 348 ; 
I N. E. 115 ; 32 L. J.. Ch. 55 ; 8 Jur. (N.S.) 
1105 ; 7 L. T. 843 ; 11 W. E. 130. 

Letting Creditors in to prove — ^Within what 
Time.] — The reason why creditors are excluded 
unless they come in within a limitetl time is< 
because they could not be known to the court 
nor ascertained unless they should appear ; but 
that does not apply to legatees, wiio are therefore 
not to be exclutlod from the benefit of a dcHa-ec' 
by not coming in to claim. Anon., 9 Fi’ice, 210, 

Creditors let in at any time, while the fund is- 
in court, though the time has elapsed. Lashleif 
V. Ifo(j(f, 11 Ves. 002. S. Ih, Grares v. Davies, 
17 Ir. Ch. E. 90. 

Creditor allowed on motion to prove his debt 
under ilecroe on creditors’ suit, tiiough money 
apportioned amongst creditors, and tVausiVrrtd 
to accountant-general, on i>aying costs of motion^ 
and of rea}) portioning funds. Anqell v. Iladdon, 

1 Madd. 529. 

After report settled in a creditors’ suit, a 
creditor cannot be let in to prove his debt without 
leave of the court, even though the report he not 
signed. Darker v. IloorUt/, 3 Y. & 0, 720 ; 9' 
L. J., Ex. Eq. 10. 

A foreigner, who claimed to l)e a ci'editor of 
the testator in the cause, petitioned to have his. 
claim referred to the master, after he had made 
i his report ; the court made the order, upon 
condition of his giving security for the costs.. 
Drerer v. Mandeslcy, 5 Eiiss. 11, 

The preliminary accounts of the testator’s, 
estates, debts, (icc., being directed upon motion, it 
w'as ordereil that the creditors who should not 
come in should be excluded the benefit of the 
order. Trotter v. Walmesley, 7 Beav. 204. 

In a creditors’ suit for the administratiim of 
the assets of an intestate, 'who had joined in a 
bond as a surety, the bond creditor, being awarC' 
of the suit, omitted to prove till the time limited 
by the advertisements for cretlitors to come in 
had expired ; a decree on further directions had 
been made ; the administratrix iiaci admitted 
assets, and the principal debtor in the bond had 
become bankrupt Held, that he might still he 
let in upon terms, the fund remaining undistri- 
buted. Brown v. Lake, 1 De G. Sni. 144. 

No suit was commenced against the executors 
of a deccaserl banker for more than thi'ee years ■ 
after his death for the debts of the bank : — Held, 
that creditors of the bank w'ore excluded from 
coming in under a decree in a suit to administer 
his estate, their proper course being by petition 
and not by exceptions. Barker v. Buttress, 7 
Beav. 134 ; 13 L. J,, Ch. 58 ; 8 Jur. 89. 

As to the right of a creditor to come in umler’ 
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decree, at any time before the fund has been 
vdistribiited, after a long delay, the court requires 
more than the oi-diiiary proof of a debt in the 
master’s office. In 1817 a trust deed was exe- 
cuted by A. B. for the beneiit of his creditors. 
The deed was established by the decree in 1842, 
uml an account of debts was directed. The 
petitioner in 184(> came in under the decree, and 
.claimed in respect of promissor5^ notes, dated in 
181 (), given by A. B. to his father, who died in 
1828. He produced the notes and proved the 
•signatures, but gave no proof of the ennsidemtion, 
or of anything being then due : — Held, that his 
claim had been properly rejected by the master, 
for after the great lapse of time the notes could 
not be admitted upon the ordinary proof. Hart- 
ivMl V. Colnn, 18 Beav. 140. 

M. wms the executor of J., who had been the 
executor of A. x\ decree having been made for 
the administration of the estates of A. and J., a 
sum of 406?, was found due from the estate of J. 
to that of A., and on further consideration direc- 
tions were given for raising it out of J.’s real 
* estate. The account had been taken on the 
footing that at A.’s death nothing was due to him 
from J. for interest. Before anything further 
had been done, M. found a small book in the 
handwriting of J., by which he admittc<l himself 
■to owe to A. at A.’s death 101. for interest on the 
principal moneys due from him to A. This book 
-contained a reference to a page in a larger 
.account-book which had, been used in making 
out the accounts ; and this page contained an 
entry to the same effiect. The book had no index, 
and* the ])age in que-stion was at the end of the 
book, and separated by a number of blank pages 
from what went before, so that it had never been 
observed. M. petitioned to have the amount to 
be raised out of J.’s estate increased by allowing 
this interest, h’ry, J., refused the application on 
the ground that at the time when the account ! 
was "taken M. had in his hands the account-book 
which contained materials enabling him to make 
the claim : — Held, on appeal, that the case fell 
within the or< Unary rule, that a creditor may 
-come in as long as there are assets undistributetl, 
and that the additional amount ought to be 
raised. Hetralfr., hi ?*c, WrliJf v. JA/;//, 49 Ij. J., 
Ch. 192 : 18 Ch. D. 286 ; 41 L. T. 572 ; 42 L. T. 
.883 ; 28 W, E..499. 

Claim to be Mortgagee.] — A bond creditor 

proved his debt uiulcr a<lecree in a creditors’ suit ; 
he also claimed to have an equitable mortgage 
for the amoujit. The matter stood over to amend 
his charge, kc. He neglected to do so, and was 
reported a bond creditor only. The estate was 
, sold, the money paid into court, and an appor- 
tionment directed, Nine years afterwards, his 
personal representative presented a petition for 
liberty to go in and establi.sh his mortgage, 

, alleging that he had recently discovered that the 
charge had not been amended : it was dismissed 
with COSTS. Cattell v. Swum\ 8 Beav. 243 ; 14 
L. J., Oh. 188 ; 9 Jur. 418. 

rinding of no Debts — Charge of Fraud.] 

- • — Where a creditor, after the master had I’cported 
there were no debts, presented a petition charging 
fraud, and asking leave to go in and prove 
. against the real estate, there being no receiver 
and no fund in court, the petition was dismi.ssed, 
but without prejudice to his tiling a bill. SMe 
V. JMhr, 2 Gift. 812 ; 6 Jur. (N.S.) 989 ; 2 L. T. 

. 659. 


Where Creditor is out of Time.] — A 

creditor who, after iinal decree in a creditors’ 
suit, applies for leave to hie a charge under the 
decree to account, should state by affidavit either 
that he had no notice of the pendency of the 
suit, or, if he had, should ace.ount for his not 
liaving hied his charge at tlie proper time. 
OVirlh/ V. hW/iJa, 8 Ir. Eq. 11. 51)6. 

A court of equity may, by additional orders, 
without a bill of review or a rehearing <leal with 
a fund which is still in court. But where a, party 
so reepuring the court to deal with the fund 
might have appeared at an earlier stage of the 
cause, he will be rocpiircd to pay all the atldi- 
tional costs which have been occasioned by the 
imperfect manner in which his claim was brought 
forward. Morfejiorr v. Brotrnr, 7 H. L. Cas. 241 ; 
4 Jur. (N.S.) 1201. xVnd see Knlerim v. Schmai(,^ii, 
10 W. R. 860. 

Creditor let in. but an admission of assets by 
the administratrix, embodied in an order made 
on a petition in the cause, (pialihed by a declara- 
tion in a subsequent order. Brown v. Lalic., 1 
Do G. k Sm. 144. 

Priorities.] — xVrrangement of priorities 

bettveen sim])le contract creditors coming in 
within the time limited by the advertisements 
and bond creditors coming in subsequently. 
Brown v. Lake, 1 He G. k Sm. 144. 

In respect of what Fund.] —Testator by 

])is will declared that one-fifth of the residue of 
his personal estate, should be divided among.st 
certain of his creditors named in a schedule to 
his will. The schc^lule contained both the names 
of the creditors and the debts due to them res- 
pectively r—Held. that the parties -so named in 
the schedule wei'e not to be c<.)nsi(lcred as lega^ 
tees but strictly as creditors, and coiise(]uently 
that the re[)resentatives of such as died in the 
testator’s lifetime, wei'c entitled to the beneiit of 
the will : that the fund being insufficient to pay 
the debts in full, and many of the eve<litors 
having failed to answer the master’s advertise- 
ment, "their shares were to be applied in further 
satisfaction of the demands of the creditors who 
had come in, and were not to be disti’ibuted 
amone’st the testator’s next of kin. Willtamnoa 
V. Mnjlor, 8 Y. C. 208. 

Whilst conditional orders for attaclinients are 
depending again.st plaintiff and defendant for 
not executing the deeds of conveyauee to the 
purchaser, the creditors who came in under the 
decree cannot be })aid out of the pin*ehase-mcney, 
though the purchaser has gone into pos.scssion, 
but the court will give them leave to proceed on 
their securities. Ornwhy v. Kiekolwn, Vorn. 
8criv. 115. 

T. died intestate, leaving E., Ij. a,nd A., a minor, 
his next of kin. A. was his heiress-at-law. E. 
and L. administered to T., and also catered upon 
his freehold ].■)^o{)erty. A. having filed a bill for 
an account against E. and L., obtained a <leeree 
against them as debtors to tlie assets of T., and 
also a.s debtors to her in respect of the rent of the 
freehold received by them, and bjr the eusis of 
the suit. Rending tins suit, E., for valuable 
consideration, assigned her interest in the assets 
of T. In another cau.se, in whieli E. and L., as 
admini.stratrices of T., were panics, they were, 
together with A., declared entitled to a fund in 
court as part of his assets Held, that the 
several demands of A., uiider the decree in the 
first cause, ought to be paid out of the sliares of 
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E. and L. in the fund in the second cause. Hod- 
giuos V. Whcele)\ Sau. & Sc. 

Amount Provable.] — The master’s report 

speaks from its date ; and if a creditor of a 
<leficient estate proves a debt in respect of bills 
■of exchange indorsed to him by- the testator, and 
before the master has made his report, receives 
certain sums from the estates of other persons 
liable on the bills, such sums will be })ropei‘ly 
ileducted in tlie report from the amount of the 
-tlebr proved. v. Shtc)\ 1 Myl. &; K. 

44(3 ; 2 L. J., Ch. 72. ‘ 

A judgment was obtained against the indorsee 
<>t a bill of exchange. In a suit for the adminis- 
tration of tile assets of the acceptor, the report 
found the full amount of the debt. After the 
]’eport the indorsee paid several sums on account 
■of the debt. The assets being deheient, the debts 
were decreed to be paid ratably : — Held, that the 
sums paid by the indorsee should be deducted 
fi'oui the amount reported, in calculating the 
ratable pn>[)ortion of the assets to which the 
creilitor was eutilled. Oinnjiht.^ y. Cununhi^t, 16 
Ir. Oh. E. mi 

Executors, before suit commenced, paid some 
of the testator’s creditors a certain portion of 
tlieir debts: — Held, that they were not entitled 
tu any further jiaymeiit until the otlier ci’cditors 
had been paid ]n’oportionably, Wikon v. Ptnd, 
■8 8im. 63. S. i\, Mitohelma v. P\}}va\ Id, 64 ; 5 
L. 3,, Ch. 264. 

A creditor having five bonds, one of which had 
been paid before tlie bill hied, and afterwards a 
<leGrce that the .specialty crexlitors should abate 
in proportion, he shall not be called upon to 
bring back what he has received, but shall only 
abate on the outstanding debt. JAtiothuni v. 
//^W, 4 Ih-o. 0. C. 167, 

Testatrix bequeaths all her personal estate to 
trustees, in trust to sell, and out of the produce 
to pay all debts ; “and in the next place to pay 
to x\. 300/. due on bond.” The testatrix, owed 
only 120/. to A. upon boiul. ; but the court decreed 
})avment of the whole 300/. Whitjield v. CUah- 
mrnl 1 Mer. 402 ; 15 E. E. 143. 

Wiiere one of two obligors in a joint and several 
bond had become bankrupt, and the obligee 
having by several dividemls in the baiiki’Lq)tcy 
Ix-en paid 20a‘. in the pourul upon the amount of 
princi])al and interest due at the date of tliecom- 
missiou, also carried in a claim in respect of the 
;samc bond under a decree in a suit fur the 
administration of the estate of the obligor who 
had died ; — Held, that the amount due to the 
■obligee in respect of .such claim was to be com- 
puted by treating the divi<len<ls as ordinaiy pay- 
ments on account, that is, ly applying each 
•dividend, in the first ])lace, to the payment of the 
interest due at the date of such divitleud, aiultlie 
.-surpins, if any, in re<liictiun of the }>]‘iucipal, and, 
iiombie, the same princi})le of computation is 
.appliciible in bankruptcy as between the bank- 
rupt and the creditors, where there is a surplus 
of the estate alter payment of 2Es*. in the ]>oiind 
upon all tlie debts proved. Bowor v, 

Or. .k Ph. 351 ; 10 L. J., Ch. 356. 


0 ])portunity of establishing her claim. Hull v. 
Hdroner, 11 Jnr. (K.s.) 151 ; 11 L. T. 761. 

In a suit for the administration of the estate of 
a domiciled Englishman, whose propc7*ty was all 
in tliis country, his debts were certified by the 
chief clerk in the usual course, and were paid 
by his executors. Afterwards, but before the 
executors could carry out an order of the court 
for the distribution of the remaining part of his 
estate, pi’oceeilings were commeuccHl in France 
by persons claiming to be creditors of the testator, 
who had had notice of the proceedings here, but 
had not come in under them. On a }>clition of 
the executors, the or<ler for the distribution of 
the testator’s estate was stopped until a certain 
day, before which the French claimants might 
come in and claim in the suit here. Prett v. 
CarmUIiaeZ, 35 Bcav. 340 ; 35 L. J., Ch. 360 ; 14 
L. T. 247 ; 14 W. E. 507. 

Proof by Plaintiff.] — Decree for an account 

of the estate of plaintiff’s testator come to his 
hands, and of his debts, and that the creditors 
should come in before the master. Plaintiff 
being a creditor was allowed to go in and 
prove his <lebt, and the master to examine 
him relating thereto. Hefomun v, Sorrh^ Dick. 
256. 

Joint Creditor.] — In a creditors’ suit for 

administering the asvsets of B., a joint creditor of 
A, ami B. was permitted to }>rove. A. having 
become bankrupt, anrl it appearing that there 
were no joint assets of A. and B, Cowdl v. Slken^ 
2 Euss. 161 ; 26 E. E. 46. 

After Payment of Debt into Court.] — 

Liberty given in otie suit to prove in nuothc'r for 
an amount appearing due in the t'ormci* does not 
confer an absolute right of proof in tlie latter 
suit. It is the right and dnty id’ the brancli of 
the court to which the latter suit is attached to 
see that the claim made is a aeiIkI subsisting 
claim. Hicldetluvdit v. W'D^sionleij,, 34 L. J., Ch. 
2cSl ; 11 L. T. 582 ; 13 AV. E. 21(i-^L. JJ. 

The effect of the payment into court by the 
survivor of two executors of a debt due hy them 
jointly to their te.stato]‘’s estate is to discharge 
also the estate of the deceased executor ; and an 
order giving liberty to the person entitled to the 
testator’s estate to prove for that ilebt in a suit 
for the administration of the deceased executor’s 
estate cannot after such payment be actetl in>on. 
Ib, 

Lien — Tender of Amount found due— Claim 
after Eejection of Tender.] — A, having a lien on 
the testator s estate established his (lebt under 
the decree, but his claim for intei'cst was dis- 
allowed hy the master, whose report stood con- 
firmed. idle estate was sold subject to ^V.'s lien, 
and A, having refused to acctqit from the pur- 
chaser his principal without interest was not 
allowed to v>articipateasacr(i<litor in the]mrchuse- 
money. Hempateud v. HempHtvud^ 4 Beav. 123. 


ii. Insolvent Estate. 


After Order for Payment.] — Where, in Secured Creditor — Before Judicature Act.]— 

.-a creditor’s a.dmimstratiou suit, an order had A mortgagee petitioned for the sale of his security 
been maitc directing payment of a dividend to and to be permitted to prove the full amount t»f 
the creditors who had proved, a crwlitor wlio his debt, in a suit for the administration of the 
had not proved was not allowed to stay the assets of the decease<l mortgagor Held, that 
payment of the dividend in order to have an he could pivve only for so much of his debt as 
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mi^ht remain unpaid by the produce of the mort- 
gaged estate, according to the rule in bankruptcy. 
Greenwood v. Taylor, 1 Buss, k M- 185. 

Discussion of the principles upon which a 
specialty creditor, whose debt is also secured by 
a mortgage or lion, should prove his debt under 
a decree in a creditors suit. Sir J. Leach’s 
decision in Greenwood v. Taylor (1 Russ. &; M. 
1S5) questioned. Mamai y. Bogy, 2 Myl. & G. 
443 ; 1 Jnr. 330, 

In an administration suit, a niortgjigee, unless 
he seeks the aid of a court of equity for the sale 
of his security, has a right to prove for his whole 
debt, and not for the balance only, after deduct- 
ing the value of the mortgage. Borne v. Yonng, 

4 Y. &G. 204. 

Yendor of an estate obtained a decree for 
specific performance, with a declaration that if 
the purchase-money was not paid by a given day j 
the estate should be sold, the proceeds paid to the 
vendor, and Ihe purchaser be made personally 
liable in the event of any deficiency. The master 
fixed the day of payment, but the purchaser died 
before that day insolvent, and a creditors’ suit 
was institutfxl for the administration of his assets. 
Upon a bill of revivor and supplement filed by 
the '’endor, praying to have the benefit of the 
creditors’ suit, as well as his own : — Held, that he 
was not entitle<I to prove against the general 
assets' of the testator and at the same time to 
reserve his lien on the estate contracted to be 
sold, in case of a deficiency in the general assets. 
8. CL 3 y. C. li)9 ; 9 L. J., Ex. Eq. 41 ; 2 Jur. 
963. ' 

Qumre, whether in this case he had any 
claim on the general assets until aftei* the 
estate had been "sold ; and if he had, whether he 
was entitled to prove for the whole amount, or 
only the deficiency after sale of the security. I h. 

A mortgagee, after foreclosure and attempted 
sale, admitted to prove in an administration suit 
on giving up the property, but not allowed costs 
of foreclosure, llagnea v. Jlaynes, 3 Jur, (N.S.) 
504. 

Six persons entered into a joint commercial 
adventure, and o]jened an account at a bank. 
To secure the bank against overdrafts they gave 
the bank a joint and several cash credit bond in 
Scotch form, a letter of guarantee, and three joint 
and several promissory notes. One of the joint 
adventurers died insolvent before the judicature 
acts came into operation, and a suit was insti- 
tuted for the administration of his estate, in 
which the bank sent in a notice of claim, and 
filed an affidavit claiming 30,1 95L, as being the 
amount due on tlie joint account at the date of 
claim. By subsequent payments by the co- 
obligors the amount due on the joint account 
was reduced to 4,1 39L : — Held, that the collateral 
security afiiorded by the liability of the deceased 
obligor’s CO -obligors on the joint and several 
securities constituted the bank a secured creditor 
of the deceased person, that the claim had been 
sufficiently made, and that, according to the 
practice before the judicature acts, the bank’s 
assignee was entitled to prove for the whole 
S0,195L and interest, so long as not more than 
20.s‘, in the pound in all was received. Lovel v. 
Xo-ra/,45 L, T.'252. 

Under the Judicature Act, 1873, s. 25, 

8ub-s. 1.]— -The 1st sub-section of the 25th sec- 
tion of the Judicature Act, 1873, was not directed 
to take effect at the passing of the act, and 
therefore was suspended by the vSupreme Court 


Commencement Act, 1874, until the 1st of 
November, 1875. Conse(piently, the estate of 
a person who died in April, 1874, and for the 
administration of which a suit was commenced in 
December, 1874, was to be administered accord- 
ing to the old rule of the Court of Chancery 
respecting secured creditors, and not accor<lingU> 
the rule of the Court of Bankruptcy. IBUon v. 
Jones (47 L. J., Ch. 740 ; 9 Oh,. 1). 620 ; 38 L. T. 
808 ; 26 W. E. 737) overruled. Sherw'ni v. SeJ- 
Jiirh 12 Ch. D. 68 ; 40 L. T. 701 ; 27 W. E. 842. 

Under the Judicature Act, 1875, s. 10 — 

Realisation or Valuation of Security— Proof.]— 
In cases of administration by the court, where, 
by the operation of the 10th section of the 
Judicature Act, 1875, the rules in bankruptcy 
are made applicable, a secured creditor of the 
person whose estate is being administered has a 
right of election either to realise his security 
(with the assistance of the court, if he pleases) 
and to prove for the amount by which the 
proceetls of the realisation fall short of his claim, 
or, in the alternative, to set a value upon- his 
security, and to prove for the amount, by wliieli 
his claim exceeds such valuation. If lie elects 
to pursue the latter course, the valuation is 
binding, whether the proceeds of realisation of 
the security exceed or fall short of tlie valuation, 
and the secured creditor cannot claim the excess- 
of the proceeds of realisation of the security if it 
fetches more than the valuation, nor if it fetches 
less can he prove against the estate for the 
amount V)y which it is deficient. A secured 
creditor for L828L valued his security at 1,800L 
It realised only 1,457L Held, that by s. 10 of 
the Judicature Act, 1875, r. 101 of the Bank- 
ruptcy Rules of 1870 was inade applicable to 
the case, and that the plaintiff could only prep'e 
against the estate for 28L IlopUhat^ In re. If iU 
liams V. Hophins (No. 1). 18 Ch. D. 370 ; 45 
L. T. 117 ; 29 W. R. 767— C. A. 

In cases of administration by the court, where, 
by the operation of the 10th section of tlie 
Judicature Act, 1875, the rules in bankruptcy are 
made applicable, a secured creditor of tlie penson 
whose estate is being administered, has a right; 
of election, either to realise his security (with 
the assistance of the court, if he pleases), and t(> 
prove for the amount by which the pi‘ocee<Is of 
the realisation fall short of his claim, or, in the 
alternative, to set a value upon his security, and 
to prove for the amount by which his claim 
exceeds such valuation. If the secured creditor 
is desirous of electing to realise his security, he 
must so elect before the period in the administra- 
tion when th(i amount of histlebt has, inordinary 
course, to be ascertained by tlie chief clerk for 
purposes of proof ; and if he has not at that 
time so elected, the chief clerk is bound to call 
upon him to value his security, and the valuation 
so arrived at will be binding, and if the security 
should realise less tlnm the amount of the valua- 
tion the loss will have to be borne by the creditor, 
IIopJGns^ In re, Williams v. Hopkins (No. 2), 44 
L. T. 773 ; 29 W. R. 752. 

Secured creditors of an insolvent estate claimed 
for 400L and interest : they valued their security 
at 500L ; their names were struck out from the 
schedule of creditors in the chief <.‘lerk’s certifi- 
cate. The security realised more than oOOL : — 
Held, that their right to the benefit of security 
was not limited to 5bOL Ilopki ns. In re, Williams 
v. Hopkins, 52 L. J., Ch. 736 ; 48 L. T. 513 ; 31 
W. R. 495. 
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In the administration of the insolvent estate | 
'Of a deceased person, who died after the Jndi- 
catiii*e Act came into operation, a creditor hold- 
ing a security sent in a claim in the suit, and in 
.answer to a notice calling on him to value his 
■security valued it at the full amount of his debt 
an<l interest : — Held, that the creditor could not 
■subsc'iucntly reduce the vn,luation of the security 
in order to prove on the estate for the balance 
of his claim. Fimllafer v. .Butler, o L. E., Ir. 
9r>. 

fn a suit for the administration of the real 
and jiersoual estate of T., a hank, to whom T. 
was indebted, sent in a claim in response to a 
posting for creditors. The claim stated the full 
amount of the debt, and stated also that the 
bank heltl, as security therefor, a mortgage of 
T.‘s freehohl estate. At the foot of the claim 
there was added the following paragraph “ In- 
asmuch as there does not appear any reason to 
-expect that the estate of the said T. will be ' 
insufficient for payment in full of his debts and 
liabilities, tlie bank have not valued the fore- 
going stated securities, or taken a summons 
asking for an order that the lands and premises 
aiiected by the said securities shall be sold or 
realised inmicdiatel}-^, under the direction of the 
•court ; but if the defendant E. T. (executrix) 
.apprehends that the estate will be delicient, ami 
if she so informs tlie bank, they will tliei'oupon 
take the steps required by the Judicature Act 
in the ease of insolvent estates.” In reply to 
an inquiry by the bank’s solicitor, the solicitor 
for executrix wi'ote. on the 2nd February, 1888, 
stating that he believed that tlie estate would 
prove insolvent, but that he could not say what 
•divitlend it was likely to })ay ; and no further 
intimation was at any time given to tlie bank 
that the estate would prove insolvent. Tlie chief 
clerk's certificate, which was filed on the l-lth 
December, 1S88, set out the bank's debt in the 
first schedule, and set out the mortgage in the 
fourth schedule, and stated that the .full amount ' 
of the said debt was due thereon. On the 22nd : 
Januai'y, 188p, tlie hank applied for libei'ty to | 
])rocee(l to realise their securities, with a view to ' 
ascertaining their value in the event of the estate 
proving insolvent : — Hckl, that it was still com - 1 
petent for the bank to value their securities, and 
prove for the balance of the debt against the 
.jzencral assets. Cooper v. Tealian, 2;rL. E., Ir. 
20H—C. A. 

Eight to Interest on Debt — Proof.] — In 

'the administration of an insolvent estate, a 
mortgaged property of the testator having been 
sold in the administration action, and the pro- 

• cec<ls of sale ])nid into court : — Held, that the 
mortgagee was entitled to have the proceeds of 
sale applied first in payment of interest on the 
mortgage de})t down to the date of })ayment, and 
tlien in ])aymcnt of principal, amf to prove 
against tlic estate for the unpaid balance of 
priuei]>ai, but that the amount of the ])roof 

• could not exceed the amount of principal due at 
the date of the judgment in the action. BmU'- 
tncrft, In re (18 Ch. 1 >. lHt>) distinguished. Tal- 
bott, In King v. Chleh, 58 L. 'J., Ch. 70 ; $9 
'Ch. D. 507 ; 00 L. T. 45 ; 37 W. E. 233. 

In the administration of an insolvent estate 
.a secured creditor is onl^r entitled to interest on 
the amount at which he values his secinuty from 
the date <.)f valuing it, and not from the judg- 
ment for administj-ation, which is the equivalent 
for adjudication in bankruptcy. Money received 
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by secured creditors on account of such interest 
before the estate was found to be insolvent wfis 
deducted from the amount ])avable to them for 
principal, Ross v. Ross, 25 L.^E., Ir. 3G2. 

Sale of Eealty — Costs of Sale — Priority.] 

— In a creditor’s suit for the administration of 
an insolvent estate, mortgagees of realty, being 
required so to do, valued their security. An 
order was subsequently made for the .sale of the 
realty, the mortgagees not objecting, and the 
same was carried out, the plaintifi; having the 
carriage thereof. The amount realised was less 
than the sum at which the mortgagees had 
valued their security : — Held, that the plainti-ff 
was not entitled to be paid his costs of the sale 
out of the amount realised. Ross v. Ross, 29 
L. E., Tr. 318. 

J., in his lifetime, had dealings with the Eoyal 
Bank, with whom' he had deposited the title 
dtjeds of certain property, including some real 
estate at Portarlington. At the djile of his 
death, J. owed the bank 3GU. 15.s'. Id. bi an 
action to administer hi.s assets the estate proved 
insolvent, and the Bortarlhigtou })ro].)erty wnis 
sold by the plaintiffs, I'jy consent of all the 
parties, and realised 105/. The hank liad valueil 
their security on the PortarlingtoTi property at 
100/. Held, that the bank was entitled to have 
the sum of 35/. (])eing the excess of tlie proceed- 
ings of the sale over the valuation) applied to 
pay thcii- general costs of the proceedings before 
the plaintiffs were entitled to be paid any of 
their costs, even the costs of the sale. t\fUlar v. 
Johnston, 23 L. B., Ir. 50. 

Suit by Mortgagee — Costs — Priority.] — 

Mortgagees of realty ami personalty brouglit an 
action for admi nisi ration of the estate of the 
deceased nioi'tgagor, and tlie mortgaged property 
was sold muler an order of the court. A balance 
was found due to tbe executor on Ids accounts of 
personal estate. The personal estate not com- 
prised in the mortgage was insufficient to pay 
the executor’s costs of action, and the proceeds 
of the sale were insufficient to ]iay the ])rimdpal 
and interest due on the mortgage: — Held, that 
the executor should he paid Ins costs out of the 
])er.sonal estate not comprised in the plaintiffs’ 
mortgage, so far as the same would reach; and 
that, after providing for the costs of sale of tlie 
mortgaged property out of tlie money realised 
thereby, the exeemtor’s costs, not covered by the 
general personal estate, sbould be paid out of 
the }>rocee<ls of tlie personal estate conqjrised in 
the plaintiffs’ security, in ])riority to the plaiii- 
tiffis’ demand an( I costs. Eules as to costs in suits 
by mortgagees discussed. Leonard v. JCeUett , 
27 L. E., Jr. 418. Bee also Costs— of Ceeditok, 
i., 3, (c), post. 

Priority— Judgment Debts.] — Tlie rule by 
which a judgment creditor of a testator is en- 
titled to priority over simple contract creditors 
in the administration of the assets of the testator 
under an administration decree is not affected 
by s. 10 of the Judicature Act, 3875, which pro- 
vides that in such administration of assets the 
same rules shall prevail as to the respective 
rights of secured and unseemed creditors as may 
be in force under the law of bankruptcy with 
resjiect to bankrupts’ estates. SmHh v. Morgan, 
40 L. J., 0. F. 410 ; 5 C. P, D. 337. 

Sect. 10 of the Judicature Act, 1875, does not 
introduce ixxto the administi'ation of insolvent 
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Married Woman — Advances to Husband — 
Claim against Ms Estate-]— The provisions of; 
s. 3 of the Married Women’s Property Act, 1882, 
postponing the cla im of a wife, who has advaiicctl 
monev to her husband for purposes of his trade. 


(with certain exceptions) are to be paid pari 
passu. Sect. 10 affects only the rights of the 
class of secured creditors as conflicting with 
those of the class of unsecured creditors ; it does 
not affect the rights inter se of the members of 
those classes. Therefore, if a creditor ^of an 
insolvent testator recovers judgment for his debt 
against the executor before the date of a judg- 
ment in an administration action, he is, notwith- 
standing s. 10, entitled to be paid out of the 
assets in priority to the other creditors of equal 
degree. SmUh v. Morgan- (5 C. P. D. 3^37), 
approved and followed. Maggi^ In re. Wine- 
lionne v. Wlnelumae^ 51 L. J., Oh. 560 ; 20 Oh. D. 
545 ; 46 L. T. 362 ; 30 W. K. 729. 


Local Eates.] — By the combined opera- ; 

tion of s. 1, sub-s. 6 of the Preferential Pay- 
ments in Bankruptcy’’ Act, 1888, and s. 10 of 
the Judicature Act, 1875, parochial and other 
local rates (including poor mte and highw’ay and 
general district rates) have, in the administra- 
tion by the court of the assets of any person 
whose "death is subsequent to December 31, 
1888, and w'hose estate proves to be iiisuflicient 
for the payment in full of his debts and liabili- 
ties, the same priority wdiich they have, by 
virtue of the Preferential Payments in Bank- 
ruptcy Act, 1888, ill the case of a bankruptcy 
where the receiving order is made after De- 
cember 31, 1888, and, pari passu -with w'ages 
and salaries, are payable before other debts. 
lleyu'ooil^ In re, ParVinqton v. Jleyivood, 67 
L. J., Ch. 25 ; [1897] 2 Ch. 593 ; 77 L. T. 423 ; 
46 W. E. 72. 


iii. Interest. 


Ord. LT. TV. 62 and 63, reMe to payment 
of interest 07i debts. 

Before the Orders of 1841.]— As to the rate of 


Mutual Credit.] — The mutual credit clause 
(s. 39) of the Bankruptcy Act, 1869. will 
not be applied in the administration of the 
estate of a deceased person until it is shewn that 
the estate is insolvent, but the court may direct 
that a debt claimed on behalf of the estate 
from a creditor shall be paid into court to a 
separate account, with liberty to the creditor 
to apply, in case the estate shall prove to he 
insolvent, Smitb, In re, Green v. Bmiili, 52 
L. J., Ch. 411 ; 22 Ch, D. 586; 48 L. T. 254 ; 
31 W. E. 413. 
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in an administration suit, from, the time when 
the demand for interest was made. Mildma}/ 
V. Metlmen^ 3 Drew. 91. 

Interest is not payable upon the arrears of an 
annuity ; and it forms no exception to that rule 
that the annuity is for maintenance, and is 
secured by a bond ; but in an administration 
suit, Upon further directions, the assets of a 
testator may, after payment of the other debts, 
be rendered liable, under the 4:6th order of 
August, 1841, for interest upon the arrears of 
an annuity from the date of the decree, and from 
the subsequent times of the annuity falling due. 
Lcdmim Y. Zmmon, 18 Beav. 7 ; 23 L. J., Gh. 
170 ; 17 Jur. 1044 ; 2 W. R. 82. 


prejudice of other creditors, although the fund 
itself bore interest. Short v. Judge, Hayes, 143. 

Interest not given from the coniirmation of the 
report upon demands iifiuidated by it, but not 
bearing interest in their nature, as legacies and 
arrears of annuities, though both legacies and 
annuities were cliarged upon .land, and the 
annuities were not pai{l out of the rents and 
profits as possession was taken by mortgagees, 
and though one of the annuities was the provision 
for a widow. Creuze v. Knnter, 2 Ves. J. 157 ; 
4 B]-o. C. 0. 316 ; 2 Cox, 242 ; 2 R. R. 38. 

Interest is computed by the Masters report, 
upon such debts only as carry interest according 
to the rate they carry ; and upon further 
directions, subsequent interest is directed only 
on those upon which the report has already 
com])uted interest, but no interest is computed 
on simple contract debts by the report or order 
afterwards. Id. 165. 

K creditor who has proved his debt under 
a decree, before the orders of 1841 came into 
operation, is not entitled to interest upon it. 
Spencer v. Butler, 5 Jur. 1130. 

Since the Orders of 1841.] — The 46th order, 
entitling creditors who prove under a decree to 
inteiust from the date of it, is not retrospective. 
Gullard v. Watson, 4 De G. & Sm. 139. 

A. claimed a debt before the Master in an 
administration suit. The executors resisted 
the claim, and the Master disallowed it ; but a 
suit was afterwards instituted, in which the 
claim was established, and liberty was given to 
A. to apply for payment of his debt in the 
administration suit : — Held, that as he had not 
established his debt in that suit, he was not 
entitled to interest upon it under the 41st 
general order of August, 1841. iJaelsY, Comher- 
mere, 15 Sira. 394 ; 10 Jur. 959. 

A creditor (under the old practice) who comes 
in and proves his debt in an administration 
suit, if such debt does not, in its nature, carry 
interest, will not be entitled to such interest 
merely on the ground of delay in the dealing 
with the assets, or in consequence of accumula- 
tion being directed, Oruggen v. Cochrane, 12 
L. T. 72 ; 13 W. R. 520. 

A creditor must not only prove, but come in 
for the purpose of proving his debt after the 
or(.lers of August, 1841, came into operation, 
to bring his case within the scope of those 
orders : and where a decree is made before 
those orders came into operation, the orders do 
not apply to that case. Ih. 

To entitle a creditor in an administration 
suit to interest on his debt, the decree must 
have been obtained, as well as the debt proved, 
since the Gen. Ord. 46 of the 26th August, 1841 
(Cons. Ord. xlii. r. 10). Wheeler v. GUI, 44 
L. J., Ch. 181 ; L. R. 19 Eq. 316 ; 31 L. T. 641 ; 
23 W. R, 227. 

A creditor’s suit was instituted, and the usual 
decree .made in 1830, but no inquiries or other 
further proceedings were prosecuted until 1873, 
when an order was made on petition in the suit 
directing inquiries as to debts, under which the 
chief clerk ultimately certified the plaintiffs 
debt : — Held, that he had not “ come in and 
established” his debt within the meaning of 
the Gen. Ord. 46 of the 26th August, 1841 (Cons. 
Ord. xlii. r. 10), so as to entitle him to interest 
thereon, i h. 

Interest at 4Z. per cent, will be allowed on 
the amount of a demand for work and labour 


Reference as to, made on further Birec- 

tions.] — The reference to compute interest under 
the 46th order of August, 1841, on debts not by 
law carrying interest, may be made on further 
directions, although not made at the hearing- 
Flmtojf V. Haynes, 4 Hare, 309. 

Deduction of Income Tax.] — On a refer- 
ence to the Master to compute interest on the 
simple contract debts of a testator, the income 
tax, in respect of interest on a bill of exchange 
due from the estate, was deducted from the same 
interest ; and, it a})peariiig to have been the 
uniform practice of the Masters to deduct the 
income tax from interest on bills of exchange 
and promissory notes, the court declined to 
disturb the practice, and held the deduction to- 
be properly made. Blminig v. Henderson, 19 
L. J., Oh. 273 ; 14 Jur. 1038. 

Insolvent Estate— Judicature Act, 1875, s. 10.] 
— Under s. 28, sub-s. 1, of the tludicature Act 
(Ireland) (equivalent to the Judicature Act, 1875^ 
s. 10), in administering the estate of a person 
who has died insolvent, a creditor on the estate 
whose debt bears interest, is entitled to interest 
only up to the date of the judgment for adminis- 
tration, which by virtue of that section is equiva- 
lent to an adjudication in bankruptcy, in cases 
where the death of the person whose estate is 
being administered occurred after the cormneace- 
ment of the act. OHrien v. Gillman, 13 L. R., 
Ir. 6. 

In an action for the adniinistration of the 
estate of a pe.rson who has died insolveut since 
the commencement of the Judicature Act, 1875^ 
a creditor on the estate whose debt bears interest 
is not entitled to interest up to the day of pay- 
ment, but only to the date of the judguient for 
administration, which, by virtue of the 10th 
section of the act, is equivalent to an adjudica- 
tion in bankruptcy. Summers, In re, Boswell v. 
Gurney, 13 Ch. D. 136 ; 27 W. R. 865. 

Eventual Surplus.] — H. died in 1882. In 

1883 an order was made for the administration 
of his estate in a creditor’s action. The estate 
was then insolvent, consisting of shares in a 
company which were worthless. These sliares 
afterwards became valuable. In 1896 the chief 
clerk made a certificate stating the amount of 
the debts, in which he calculated interest on 
the debts carrying interest only down to the 
date of the judgment. The estate turned out 
more than sufficien t to pay the certified debts : — 
Held, that the questions as to which rules of 
bankruptcy are incorporated by 's. 10 of the 
Judicature Act, 1875, were all settled by the 
certificate, and those rules had nothing to do 
with the distribution of the surplus. The surplus 
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must be distributed according to the rules of the 
Chancery Division, viz., in paying first interest 
on the debts which at law carried interest down 
to the date of payment, at the rates fixed by 
their contract, and subject thereto in paying 
interest at 4 per cent, to the other creditors on 
their debts. Uenloif, In re, AUoclt v. Henley, 

75 L. T, B07. 

— ~ Joint and Separate Creditors— Surplus 
Interest — Priority.]— Xhior to 185f> A. carried on 
a banking business in partnership with B. On the 
13th March, 1856, A. <lied. Soon afterwards the 
bank stopped payment, and B. was adjudicated 
bankrupt, {several actions were commenced for 
1 he administration of the estate of A. By an order 
made in the year 1881 and in one of these actions, 
it was dcclaiWl that A.’s separate creditors were | 
cntirled to be paid out of the estate in priority 
to his joint creditors, and also that A.’s separate 
creditors whose debts by law or special contract 
cai’^'ied interest, were not entitled to interest in 
priority to the joint creditors in ]’cspcct ol_ the 
principal due to the joint creditors. The joint 
estate of the banking firm down to A.’s death, 
aiKl the bank assets from that time until B.’s 
bankruptcy, and also B.’s separate estate, were 
administered in bankruptcy. The result of the 
actions to administer A.’s estate was that divi- 
dends amounting to in the pound were paid 
to both the separate and the joint, creditors of 
A. on the })rmcipal sums due to them respec- 
tively, and that a surplus remained which was 
sufficient to satisfy all the interest on the joint 
as well as the separate debts : — Held, that the 
■separate creditors, whether their debts did or did 
not by law carry interest, were entitled to take 
their interest in priority to the joint creditors. 
Held, also, that the dividends received ought to 
be accounted for in ascertaining the amount of 
iaterest due, in manner following, viz., by treating 
the dividends as ordinary payments on account 
and applying each dividend and the surplus (if 
any) to the "reduction of the principal. 
ting, stall v. O rover, 55 L. T. 213 : 35 W. B. 4. 

On Bond Debt — Hot in Excess of Penalty.] — 

Where, in a creditors’ suit, bond crc<litors had 
been allowed by the Master their principal and 
interest to the extent of the penalties of the 
bonds, and had received an apportionment upon 
the amount of the penalties upon further funds | 
becoming available for the crotlitors, they w-ere ! 
held entitled to subseciuent interest on the sums 
mentioned in tlie conditions of the bonds remain- 
ing due, provided that such interest, together 
with the sums remaining due, did not exceed the 
penalties in the bonds. Walters' v. Meredith, 
3 y. &C.264. 

A declaration in a decree, that a bond should 
be paid with interest from the 21st August, 
1828 Held, not sufficient to exclude the general 
rule, that the interest should not exceed tbe 
penalty, Purcell v. JUennerhussett, 10 Ir, Eq. E. 
470. 

Creditor’s Default to Claim Payment.]— When 
any debt bearing interest, or any balance of such 
a debt remains unpaid, the creditor will be 
entitled to interest on the debt or any part of it 
of which he could not previously have obtained 
payment, but not on anything which remained 
unpaid through his own default to claim payment. 
Ashley v. Ashley, 46 L, J., Ch. 322 ; 4 Gh, D. 
757 ; 36 L. T. 200 ; 25 W. B. 356— C. A. 


"When any debt beaiing intere.st, or aiiy balance 
of such a debt remain.^ unpaid, the cix'ditor will be 
entitled to interest on the debt or any part of it 
of which he could not ])reviously have olitained 
payment, but not on anything whkffi remiunc<l 
unpaid through his own default tv) claim payment. 
Warmtni Zeal, 25 L. T. 730. 

Where the plaintiff in an administration suit 
obtaiiuni an order for a receiver, in 1822, but did 
not complete the appointment of the receiv('i' 
under it until 1834, the court directed ai_i impiiry 
to ascertain by whose default the receiver was 
not appointed, and directcd._ that it I'c shonhl 
appear that it was by the plaintiff’s default that 
he was not appointed, an<l if he might, t]i rough 
such appointment, have kept down the inteu'est 
, on his own demand, he should not now be entitled 
to so much of the interest on his debt as would 
have been paid by the receiver had he been 
appointed as early as he might have been. Aiachtj 
V. Brew, 1* Jo. & Lat. 445 ; 7 Jr. Kq. B. 4i). 

Testator Domiciled Abroad at Death.] — in an 
administration by the court of the assets in. thi.s 
country of a testator who had a foreign domicil 
at the time of his death, although the property 
will be distributed aecording to the law of the 
place of domicil, the payment of interest will 
be governed by the practice of the Court of 
Chancerv. JIanvilton v. Balias, 38 L, T. 215 ; 
26 W. IE 320. 

iv. .Practice on Pi'oof of. 

Proof of Debt in Chambers.] — Answer of heir- 
at-law to bill by judgment ci'C<litor, admitting 
judgment, only binds the real estate. E.xecutors 
cannot admit a debt, but plaintiff^mny prove it 
against executor In the office. Wood- v. Blahe, 
2"Mo11. 392. , , 

A suit was institutetl bj’' A., on^ bchall: of 
hhn.solf and all the other creditors oi: a testator, 
against the executor. The executor disputed the 
plaintiff’s debt, but admitted that he had paid 
all the testator’s debts which h.ad come to his 
knowledge, and also the legacies given by the 
will, and that he was the re.siduary legatee. The 
plaintiff iunved the debt ; ami, after the hearing 
of the cause, contended that the deci'cc ouglit to 
be prefaced with a declaration that he was a 
creditor on the testator’s estate for the amount 
of his debt. But the court held that, notwith- 
staiuling the special circumstances of the case, 
the declaration ought not to be made, and that 
the plaintiff was bound to prove his debt over 
again in the Master's office. Pieltl v, 'fltuiuss, 
1 Bim. (isr.s.) 218 ; 20 D. J., Ch. 328 j l.o Jur. 121. 

Simple contract creditor filijig bill to execute 
trusts of will for payment of debts, must prove 
his debt, although his demand be not contested, 
Caledon (Lord) v. Brory, 2 Moll. 360. 

The proper form of a decree against tlic se])avatc 
estate of a married wonuui, in a suit by a holder 
of her written engagement, on behalf of liirnseU 
and all other creditors, for payment of their 
debts out of the real estate, charged therewith 
by her will, is an inquiiy what debts there are 
to be paid, under the provisions of the will 
Held, I hat the plaintiff must therefore prove his 
debt over again before the Master. Owens v. 
Bichenson, Or. k Fh. 48 ; 4 Jur. 1151. 

The giving of the ordinary judgment, in 
administration suit at the instance of a creditor, 
does not relieve the plaintiff from the necessity 
of proving his debt in chambers, nor prevent the 
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(iefeiKlant from there disputing it. Boak v. 
Jfooyr, 1 L. R., Ir. 241. 

If a party who has proved a charge dies, and 
no ]}ersonai repi'eseiitative can be appointed to 
him in Ireland, the court will allocate a sufficient 
sum to pay his debt, and not allow the Master’s 
report to be delayed on that account. Piern y. 
Pun 2 Hog. 271. 

Special Circumstances.] — The Master is 

not at liberty to state special circumstances 
unless authorised by the court ; and where in a 
creditors’ suit the decree directed the usual 
accounts, and the Master found the amount of 
the (lel;>t appearing to be due to the plaintiffi, but 
stated without the authority of the court, special 
circumsiances not supported by evidence, raising 
a doubt as to the amount of the ap})ortionment 
to which the plaintiff would l)e entitled out of 
the intestate’s estate, which was iiisolyeiit, upou 
the debt so found due, the court refused to enter 
into the consideration of such special circum- 
stances. tSemble, that the decision would have 
been the same, had the special circumstances 
been supportecl by evidence before the Master. 
Gayler y.FitxJoJiH, 1 Keen, 409 ; 1 Jur. 101. 

A. B. and C. 1). had many business <lealings 
and transactions together. During such dealings, 
A. B. gave 0. D. a boml for 4,000/. A. B. ami 
C. D. having both died, the administrator of C. D. 
filed a bill against the executor of A. B. to enforce 
])ayment of the bond. The e.^ecutor of A "'1. also 
file<L a bill against the administrator ol 1. D. 
for an account of the tlealiiigs and transa ions 
between them, and claiming that the bond si ild 
be treated, not as absolute and according to he 
letter, but as subject to or forming part of t. " 
account. A decree was made in the two suit^ 
referring it to the Master to take the accounts, 
and to inquire under what circumstances the 
bond was given, and in this liecree an account, 
in the handwriting of C. D., which had been 
proved, was entered as read : — Hold, that the 
account was properly receivable by tlie I^Iaster 
as evidence as well in favour of the administrator 
of 0. D., and against tlie executor of A. B., as in 
favour of the executor of A. B., and -against the 
administrator of 0. D. Piclihi v. Ward^ 20 L. J., 
Ch. 211 ; 15 Jur. 884. 

Defence — ^What Permissible.] — Under a 

decree in a suit by a bond creditor, made on 
proof of the debt, the executors may, in the 
Master’s office, impeach the validity of the plain- 
tiffi’s debt upon grounds which were not in issue 
in the cause at the hearing. B7; (taker v. Wright^ 
2 Hare, 810 : 12 L. J,, Ch. 241 ; 7 Jur. 820. 

After a decree in a suit by a plaintifi; on behalf 
of himself and all other creditors, the executor 
may go into fresh evidence in chambers for the 
purpose of establishinga case of release, although 
the alh\g-ations in the bill contain statements 
upon which the defence or release might have 
been sulliciently raised at tlie hearing. Cardell 
V. J{awhr, L. R. 6 Eq. 4G4 ; H) L. T. 47. 

Right of Creditor to apply to vary Cer- 
tificate.]— A creditor first making himself a party 
hy coming into the Master s office and proving 
his debt, excepted to the Master’s report. By 
proving in the cause, he acquires a right to 
except to the report. v. WiUon^ 2 Moll, 

828. 

Sight to attend Proceedings.] — When a 

decree has been made in a cre< liters’ suit, leave 


to attend the proceedings will not be given to 
creditors whose claims are not vet admitted. 
Lacy V. Hill, 28 L. T. 582 ; 19 W. E. 174. 

Where, upon a bill filed by simple contract 
creditor, the only specialty creditor is restrained 
by injunction from proceeding in his action at 
law, and it turns out, upon the IMaster's rejiort, 
that the assets are insufficient to pay the specialty 
creditors, the specialty creditor, though not a 
party to the suit, may appear at the hearing on 
further directions without presenting a petition, 
if the case which he has to make dopends only 
iipon what appears in the Master’s report. 
Young v. Emrest, 1 Russ, &; M. 421). 

ISTon-proving Creditor — Sum set apart to pro- 
vide for Debt.] — A sum set apart, on motion by the 
executor under Sir Cleorge Turner’s Act (18 k 14 
Viet. c. 85, s. 28), to provide for an unascer- 
tained debt mentioned in the Master’s rejiort, 
the creditor not having «appeared or established 
the liability before the Master, but having been 
served with notice of and appearing on the 
motion. Howklna, In re, 10 Hare (App.) xxxiii., 

11 V. 

Disallowance of Claim — Appeal by One Credi- 
tor — J^Tot available for other Creditors.] — In 
an administration suit where one cnxiitor has 
appealed against the disallowmice of a part of 
his claim, another creditor will not be allowed to 
argue, on the hearing of the appeal, against the 
disallowance of aTiotiicr claim by the same decree. 
Pardo V. JJ lay ham, L. R. 4 Ch. 785 ; 20 L. T. 
4<)4 ; 17 W. R. 419. 

Claims on Unsettled Accounts — Fund to 
answer — Title to— Inquiry.]— Where executors 
had invested money to answer claims on unsettled 
accounts between their testator atid other per- 
sons, and paid the dividends to the tenant for 
life under the will, on a claim filed after the 
death of the tenant for life, by a party entitled 
to the fund, the court diretded an inquiry before 
the Master as to who was the party entitled to 
the capital, and ordered the dividends to be paitl 
in the meantime to the person entitled to the 
testator’s estate. BUtchford. v. Toller, 15 Jur, 
979. 

Claim to Kewly-discovered Assets.] — ^^Vhen a 
decree lias been made for the administration of 
the estate of a deeeasetl person, and the assets in 
hand have been distributed among his creditors, 
who have come in and pi*oved, and at a later 
periotl further funds come in, and some oiily of 
the creditors who had proved come forward in 
answer to advertisements, the creditors who thus 
claim payment at the later period are not entitled 
to have ttie whole of the new fund n.pplied so far 
as it will extend in payment of their claims, but 
only to receive latcablc proportions of it accord- 
ing to the proportion which their debts bear to 
the total amount of the debts. Ashley v. Ashley, 
4G L. J.. Gh. 822 ; 4 Gh. D. 757 ; 8(>' L. T. 200 ; 
25 W. R. 85G— G. A, 

Under an ndministration decree made in 186(> 
divers creditors carried in ]jraofs, but the pro- 
ceedings were not com|)leted, in consequence of 
an insufficiency of assets. In 1888 further assets 
fell in, and by the chief clerk’s certificate it 
appeared that there was a sufficient fund in court 
to pay ail the creditors, but that some of the 
creditor's whose claims were allowed could not be 
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found: — Held, tbfifc the ■ proper course was to 
retain in court to the credit of each of such last- 
mentioned creditors a sum of consols representing 
the amount of his debt and the interest thereon, 
and to fully administer the residue of the fund, 
Muod(mald^ In re, McAljmi v. Maedoitald.^ 59 
L. J., Ch. 2B1 ; 62 L. T. 541. 

V. Evidence. 

Claim against Estate — Corroboration,] — 
The court will not act upon . the unsupported 
testimony of a chaimant upon the estate of a 
deceased person. Grant v. Grants 34 Beav. 
623. S. P., V. Powell 38 L. J., Ch. 648 ; 

18 W. R. 282. ' Morleij v. Finney, 18 W. R. 490. 
Barnett, In re, Leahy v. O' Grady, 17 L. R,, Ir. 
543. Sed qumre, i>ee infra. 

The rule that a claim upon the estate of a 
deceased jjerson cannot be maintained upon the 
unsupported testimony of the claimant applies 
to cases of alleged debt as well as to cases of 
alleged gift. Finch, In re, Finch v. Finch, 
23 Ch. I). 267; 48 L. T. 129; 31 W. R. 
'526. 

Bemble, the rule is a rale of prudence mther 
tlian of law, and in an action tried by a jury it 
is the duty of the judge to recommend the jury 
to disregard the unsupported evidence of the 
•claimant : but if they should decline to do so, 
and should find foi' the claimant, qiuere, if their 
verdict could be interfered with. Ih. 

An English widow lady residing in Paris in a 
house which belonged to her for her separate use, 
married an English gentleman, and by the mar- 
riage settlement certain plate which formerly 
belonged to her first husband w^as settled to her 
separate use. After the marriage, her husband 
having family plate of his own, sent it to his 
wife’s house in Paris, and she then sent her own 
plate to her son by her first marriage. Upon 
the death of the husband his family plate, and 
also a marble bust of himself, was in his wife’s 
house at Paris. In a suit for the administration 
of his estate his wife claimed the plate as having 
been given her in exchange for her own plate, and 
the bust as having been presented to her by her 
husband : — Held, that the surrouiiding circnni- 
stances did not furnish corroborative evidence in 
support of the claim by the wife to the plate and 
bust, and that as the claim rested on her unsup- 
ported testimony, it could not be allowed. Ih. 

Previously to her marriage with the testator, 
a widow had carried on a farm. After the mar- 
riage she continued to manage the business 
as before, upon an agreement, ns she alleged, 
that the stock and capital were to be her sepa- 
rate estate. The farm was sold, and the proceeds 
invested in the husband’s name, but as the widow 
alleged, as trustee for her. The widow claimed 
administration in respect of the })roceeds of sale 
of the farm and for other sums which she stated 
that she had lent the testator out of her separate 
estate : — Held, that, in the absence of corrobora- 
tive evidence, the claim of the widow to the 
proceeds of the farm and the other sums advanced 
to the testator could not be admitted as against 
the testator’s estate ; that the plaintiff was, 
however, entitled to the usual order for adminis- 
tration. Whittaher, In re, Whittaker v. Mleih 
taker, 51 L. J., Ch. 737 ; 21 Ch. H. 657 ; 46 ‘L T 
802 ; 30 W. R. 787. ’ ’ ' 

There is no rule of law that the uncorroborated 
evidence of a claimant against the estate of a 
dead man will be rejected, but it will be regarded 


with jealous suspicion. Garnett, In re. Gandy 
V. Macaulay, 31 Ch. D. 1~C. A. 

There is no rule of law which precliulos a 
claimant from recovering against the estate of 
a deceased penson on his own testimony without 
corroboration ; although the court will in general 
require such corroboi-ation. - Ilodyuon, In re, 
Beckett v. Banmhde,W^ L. J., 011.241 ; 31 Ch, B. 
177 ; .54 L. T. 222 ; 34 W. R. 127---a A, 

Cross-examination.] — A judgment credi- 
tor bringing ill his claim in an administration 
suit, may be cross-examined as to the validity of 
his judgment. Lenton v. Brudenel, Baker, In 
re, iO L. T. 859 ; 12 W. R. 1327. 

An afiidavit made under an administration 
decree in support of a claim of debt is made in a 
proceeding under the meaning of the 40th section 
of the 15 & 16 Viet. c. 86, so as to subject the 
de})onent to cross-examination. Caut v. Poyuer 
3 Bin. a. 369 : 26 L. J., Ch. 93 ; 3 Jnr. (k.S.) 
38. Affirmed 26 L. J., Ch. 353. 

The leave of the judge is not necessary to 
authorise the examiner to take the cross-examina- 
tion. Ih. 

As a general rule a party should file bis affi- 
davits before cross-examining a }iarty on. the 
other side. LanceficUl v. Iqyuldvn, 41 .L. J., Oh. 
473 ; 26 L. T. 687 20 W. R. 621. 

Therefore an affitlavit filed in a creditors’ 
administration suit by executors subsequently to 
their cross-examination of the }>iamtiff upon his 
affidavit in support of his claim is not generally 
admissible in proceedings in chambers for the 
adjudication of the claim, but it was allowed to 
be used upon leave given to the deponent to 
reply. Ih. 

Admission of Liability by Executor — After 
Decree for Administration.] — A., B. and C. 

being successive tenants in tail of pro])erty held 
under an inalienable })arliamentary title, and B. 
having, after the death of A., entered into posses- 
sion of the e.statos, ami, together with them, of 
certain leaseholds formerly in the possession of 
A., his executors brought an ejectment against B. 
to recover possession of the lenseliolds as part of 
his estate. B. having died before trial of the 
action, another action was brought against C,, 
the successor in title. C., who was also executor 
of B., compromised the actio.n on terms of giving 
judgment and buying the leaseholds at a certain 
price, with a further stipulation that 4,000/. 
should be allowetl as a debt from B.’s estate in 
respect of rents received hj B. Before the com- 
promise, a creditors’ suit was institute<l and a 
decree made for the administration of B.’s estate, 
which was insolvent. On a summons by A.’s 
executors to prove against B.’s estate for the 
amount of the rents actually received by him : — 
Held, that the judgment in tlie action against C. 
was not evidence of a wrongful possession by B., 
which could serve as a foniulation for the dai]n, 
and that the admission by the executor as to 
mesne profits in tlie corn] jromise wa.s inoperative, 
being made after the tlecree. Talhof v. Shrewu- 
hiry L. R. 14 Eq. 503 ; 20 W. R. 854. 

Issue directed as to Gonsideratioa for Bond.] 
— On a question, in the administration of assets, 
whether a bond given by the testator to his 
son for alleged arj-ears of salary w.as voluntary 
or for valuable consideration, the court, not 
relying on the admission of the testator, or the 
examination of the son and executor, in a case 
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where the estate was insolvent, directed an issue 
on the question whether the testator, at the time 
of execaiting the bond, was indebted to the 
obligee to the amount thereby secured. IIep~ 
iDurih V. Iledop, 6 Hare, 561 ; 18 L. J., Ch. 352 ; 
13 Jiir. 166. 

Bond Debt,] — The nature of the evidence 
that may be recj[uire(i in the Master’s office in 
proof of"del)ts, particuiaiij’’ of bond debts, con- 
sidered. Whit(ihc)' w Wright^ 2 Hare, 310 ; 12 
L. J., Gh. 241 ; 7 Jar. 3^). S. P., RiuidoU v. 
i?/r6v*,v(XinY/), 1 rh.88 ; 11 L. J., Ch. 27 ; 6 Jur. 
89. 

Mortgage by Deposit.] — A. B. took an equit- 
able mortgage, by deposit of title deeds of 
certain leasehold premises, from C. D., in ex- 
change for other premises. C. D. having died, 
E. F., a creditor, took out administration to his 
estate, and expended a large sum on the premises 
in question, and obtained a new lease thereof to 
himself from the original lessors, in ignorance 
of A. B.’s claim, as he alleged, E. F. denied 
that the debt ■ claimed by A. B,, or the greater 
part of it, was ever incurred, and stated that no 
ti’fices of it were discoverable in his (testator’s) 
papers : — Held, nevertheless, that the usual 
decree must be made as in case of an equitable 
mortgage, viz., an account find sale of the lease- 
hokl property. Shns v. Hellhuj^ 21 L. J,, Ch. 76, 

4. Sales by the Court. 

la General.] — Sale of real estate, decreed 
provisionally, without waiting the account of the 
personal estate pmviously applicable. Curtis v. 
Price. 12 Ves. 105; 8 B. Tl. 303. Holme 

v. Stmdeg. 8 Ves. 2. 

Charge upon real estate, in aid of the personal, 
will bo made available for the satisfaction of 
creditor by a sale, although there be personal 
estate outstanding, if it be not immediately 
applicable ; there being a deticiency of personal 
assets, when there is a deticiency of immediately 
available personal estate. A creditor, being not 
to be delayed beyond the shortest reasonable 
time, the court directs the immediate application 
of such personal fund as is immediately available, 
and tlien resorts to the retxl estate. The court 
sometimes orders real estate to l>e sold before a 
chattel real, but only when all parties are com- 
petent to consent. A plain titf is under no 
^^bligatioii to pay anything more than satisfaction 
of his own debt, but the court always accom- 
panies a decree for payment of even a single 
debt with the order, to take the account of assets. 
Clanmorrh (^Lirrd') v. Bl/igha/u, 1 Moll. 514. 

Upon a bill tiled by creditors, whose debts are 
chargetl upon the real estate, no decree for the 
sale of tlie real estate can be made, unless by 
consent, until the blaster has reported that the 
personal estate is insufficient, even though its 
insufficiency should be admitted by the executors. 
Oweu V. Pugh, 3 L. J. (o.s.) Ch. 194. 

If testator’s pcrsorialty paid into court be 
clearly more tlian siiffioieiit for payment of 
debts, legacies, Ac,, so that there is no occasion 
to resort to the produce of the estate devised to 
be sohi for the purpose of creating a subsidiary 
fund for exigencies of will, court will ],)roceed to 
decree execution of trust in exoneration of fund, 
without waiting for a tinal report, whi(di would 
in strictness be necessary, or until the devised 
property slanxld be sold. S^'oel v. Jle/ilei/, 7 Price, 
MS ; Dan. 211 ; 26 B, B. 660. 


A testator directs bis txmstees to ajjpiy his 
personalty in paying debts and legacies, contem- 
plating that there may^ be a surplus, and he 
directs the application of the rents of the realty 
on payment of such of his ilebts (except his 
mortgage debts) and legacies as his personalty 
should be insufficient to pay. A suit is insti- 
tuted to administer his estate, and the personalty 
being insufficient to pay the debts and legacies, 
mortgage debts created by the testator remain 
unpaid, and no direction i.s given in the suit 
respecting them. The two first tenants for life 
and a remainderman concur in a petition for a 
sale of such part of the realty as shall be sufficient 
to pay off the mortgages and for an account : — 
Held, that there ought to be an inquiry what 
part of the real estate it will be lit and proper 
to sell to pay off the mortgages and for an 
account, the court having power after decree to 
direct a sale. Cooke v. Oholoio/ideleg, 5 W. B. 
835. 

If a trustee, having discretion to sell trust 
property, submit to a decree for sale, the court 
is not therefore bound to carry the sale into 
execution. Policy v. Setjmotir, 2 Y. A 0. 708 ; 

7 L. J., Ex. Eq. 12 ; 1 Jur, 958; 

Where effected by Oollusion.] — Sale 

i declared to be made subject to the trusts of the 
testator’s will, where, under a decree that his 
real estate (which was devised in strict settle- 
ment, subject to debts) should be sold, the sale 
had been effected by collusion between the 
creditors and tenants for life. Jfanato'}t v. 
Molesworth, 1 Eden, 18. 

Tenant for Life, as against,] — One seised in 
fee, and indebted by bond, in wliich his heirs 
are bound, devises his lands to A. for life, 
remainder to his first, Ac., son in tail, remaiinler 
over. In a bill brought by bond creditors, the 
court will not decree the devisee for life to 
account for the profits, but only to keep down 
the interest ; also the court will decree a sale to 
satisfy the bonds, though the lands be not devised 
for v>aymeiit of debts. 2Iamto)i v. Mauatou, 2 

Tenant in Tail, as against.] — Tenant in tail 
coming in esse before the sale of real estate, 
should be made a party, because he is interested 
in having the account correctly taken, but such 
tenant in quasi tail of a chattel real need not be 
made a party to a bill for the administration 
of assets, under which there is had a sale of the 
chattel real, because it could be got at law by 
proceeding against the executor. Claumorrls 
(Lord^ V. Bltigkuni, 1 Moll. 514. 

Of Lands of Lunatic Devisee.] — Estate devised 
away from the heir charged with payment of 
debts, ordered to be sold in aid of tlie personal 
estate where the devisee was insane, an<l the heir 
abroad. Williams v. WhlmjaUs, 2 Bro. 0. 0. 
399. 

A devisee of real estate, subject to payment 
of debts, became of unsound mind, and was 
so found by inquisition. A committee was 
appointed, and an action for the administration 
of the testator’s real and personal estate was 
commenced with the sanction of the Master in 
Lunacy, in the Chancery Division, by the lunatic 
and his committee, and, the testator’s personal 
estate proving to be insufficient for payment 
of his debts, an order was made for sale of all 
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the tcFitator’rt real estate and for payment of the 
purcliase-money into court, tfnder this order 
the real estate was sold, and the purchaser 
paid the purchase-money into court. He, how- 
ever, raised an objection to the title of the 
vendors, on the ground that they could not 
convey without an order in lunacy : — Held, that 
the administration action in which the order for 
sale was made, having been properly commenced 
with the sanction of the Master in lunacy, 
the lunatic plaintiff was entitled to carry on 
the action, and was, tlierefore, also bound by the 
order for sale made in it ; that the lunatic was, 
therefoi’e, a trustee within the Trustees Extension 
Act, 1852, s. 1, of the real estate, and that his 
committee should be appointed to convey. 
Stamjper^ In re, Stamper v. Stamper, 46 L. T. 


Where Infants interested.] — ^Where I'cal estate 
is devised to infants charged with payment of 
debts, if personal insufficient, .sale of real not 
decrec<;l till Master report personal insufficient ; 
though infants admit it so at the hearing. Birch 
V. Glore)\ 4 MatUl. 376. See Curtis v. Brice, 12 
Ves. 105 ; 8 K. li. 303. 

In a suit for administering the property of 
a person deceased, if an infant defendant is 
interested in the real estates, the court will not 
direct those estates to be sold till the accounts 
of the personal estate have been taken, and the 
cause heard for further directions. Baillie v. 
Jaclmyn, 10 Sim. 167. 

Where the heir-tit-law was an infant, the 
court, in. a suit by a simple contract creditor 
of the ancestor, in 07‘der to protect the infant’s 
interests, abstained from giving the usual direc- 
tions for a sale, until the cause came back for 
further directions ; hut such is not the usual or 
regular course of the court. Lynch v, Joyce, 3 
Hr. & War. 349. 

In a decree for raising legacies against an 
infant heir of a devisee, whose estate was chai*ged 
with the legacies, a sale may be directed. Walters 
Y, Jaelison, 12 !Sim. 278 ; 10 L. J., Ch. 383. 

An estate descended to an infant heir cannot 
he sol<l at the suit of creditors, on the ground 
that, from circumstances of the property’^ a sale 
will be beneficial to the infant. Brooltfield v. 
Bradley, Jac. 634. 

Sale or Mortgage.] — A testator directed 
moneys required for the purposes of his will, to 
he raised by mortgage of part of his i-eal estate. 
The Master found that the money could he more 
advantageously raised by a sale" of part of the 
estate, but the court declined to direct a sale. 
Brahe v. Whitmore, 5 He G-. & 8ni. 619. 

W'hen debts are charged on settled real estate, 
the court, in <letci'mming whether the debts are 
to be raised by sale or mortgage, will give greater 
weight to the wishes of the persons whose 
interests in the estate are immediate, than to 
those whose interests arc more remote. Metcalfe 
V. Hutchinson, 45 .L. J., Ch. 210 ; 1 Ch. H. 591. . 

To pay Costs.] — The court has no jurisdiction 
to charge the costs of an administration suit on 
any part of the estate administered, and direct 
a sale against tl]e will of a person beneficially 
entitled, who submits to i>ay his share of the 
costs. Lees v. Lees, 42 L. J., Oh. 319 ; L. R, 15 
Eq. 151 ; 27 L. T. 743 : 21 W. B. 215. 

Biider 3 & 4 Will. 4, c. 104,] — The court, has 


jurisdiction, under 3 & 4 Will. 4, c. 10-1, to order 
the real estates of a decease<l debtor to he sohl 
for payment of his debts in a suit for the adminis- 
tration of his estate, tliough it he instituted, 
not by a creditor, luit by the heii’ ami the next 
of kin of the deceased. Brice v. Brice, 15 Sim. 
484 : 16 L. J.. Oh. 232. 

The court has jurisdiction to oi'der the real 
estates <'>f a deceased debtor to be sold for pay- 
ment of his ilebts, in a siiit instituteil, not by a 
creditor of the <leccasecl, hut by a person inter- 
ested in liis estates under bis will. Bodney x. 
Bodney, 16 Sim. 397 ; 12 Jur. 665. 

Ill order to obtain a decree for the sale of a 
testator’s real estate for payment of liis debts, 
inider the statute 3 & 4 Will. 4, c. 104, it is not 
necessary that the bill should be hied by a 
cretlitor. Bhcniny v. Henderson, 2 Coll C. C. 330. 

Under 16 & 16 Viet, c, 86.] — In a suit to 
ascertain tlie construction of a will of real 
estate, and to cany the trusts thereof into 
execution, the court has powei', if necessary, to 
direct a sale or mortgage of a sufficient part of 
the pro]jerty, for the purpose of raising tlie taxed 
costs of the suit, although some of the plain- 
tiffs are infants. vSect. 55 of the 15 & 16 Viet, 
c. 86, gives ])Owcr to direct a sale lief ore tlie 
hearing in those cases only in whii;h the court 
could under the old practice have given such 
direction at the healing. Mandeno v. 2Imuleno, 
Kay (App.) ii. 

Sect. 55 of the 15 k 16 Viet. c. 86, is applic- 
able only to cases in which, for the protection 
of property or other like cause, it is necessary 
to apply to the court for a sale, and it was not 
intended to enable paities, in a. conteste<l suit, 
to obtain, upon an interlocutory a])plication 
before the hearing, a decision u]ion the questions 
in contest. I^rince v. Cooper. 16 Beav. 546 ; 23 
L. J., Ch. 343 ; 1 W. R. 206. 

The court has power, under 15 '& 16 Tier, 
c. 86, s. 55, to order a sale before tlie hearing of 
a suit, where it is for the protection or benefit 
of the estate. Tulloch v. Tulloch, L. ll. 3 
Eq. {) / 4. 

In a suit to render the estate of a deceased 
trustee of a will liable for certain hreaiffit's of 
trust, a decree was made declaring the liability 
of the estate to make good what shouhl be foinul 
due in resjiect of such breaches of trust, and 
directing accounts and inquiries. Before the 
chief clerk had made his certificate, but it having 
appeared in the course of taking tlie accounts 
and inquiries that the estate was liable for a 
considerable amount which the [lersoiial estate 
was insufficient to satisfy, the cestnis quo 
tnistcnt applied by petition, undo]’ 15 & 16 Yict. 
c. 86, s. 55, for the sale of certain real estate 
belonging to the deceased trustee, a .mortgage on 
which had been 7’e<leeme<l by the existing trustee 
of the will : — Held, that the court ha<l juris- 
diction to onler the sale, and tiiat it was in 
accordance with the practice of the court in such 
ia case when once it had been .ascertaimHi. that 
the real estate would have to he resorted to, 
make an order for the sale of the I'cal estate 
without waiting for further consideration. Bell 

V. Turner, 45 L. J., Ch. 681. ; 2 Cli. .D. 409 ; 24 

W. B. 451. 

The Court of Chancery lias jurisdiction, under 
15 & 16 Viet. e,. 86, s. 47, to make an order on 
summons for the a<lministratioTi and sale of a 
testator’s real estate, where the will only gives 
the executors a power to sell such estate, "and to 
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give receipts, without vestiug the estate m them 
by devise, Colman v. Turnrr, Hh L. J., Ch. 776 ; 
L. B. 10 Eq. 2H0. 

Xote. — 0]-(l LT. r. 1 has been substituted for 
15 & 16 Yict. c. 86, s. 55, which is now repealed. 

BiLder Ord. LI. r. 1.] — A]i action was broiiglit 
by the infant heir-at-law (by a next friend) of 
an intestate against tiie widow, who was the 
administratrix, claiming a.o<*oiints of the personal 
estate, and of the rents and profits of the real 
estate received bj’' tlie defendant. The action 
came on for hearing on motion foi* jhrdginent, 
and the com-t was asked under Ord. LI. r. 1, to 
make an order for the sale of the real estate. I 
The defendant did not object : — Held, that this 
was not a cause or matter relating to real 
estate” within the meaning of the rule, and that 
the court could not or<ler a sale under that rule. 
But, upon a summons under tiie Settled Land 
Act, a sale was ordered. In re, Stuine,^ 

V. Sfnhie,^^ i)r) L. J., Ch. 1)18; 88 Oh. D. 172; 
85 W. R. 75. 

Umler r, 1 of Ord. LI. the court has power to 
order a sale of real estate only when it is neces- 
sary or ex{)edient for the pur[)oses of the action 
l>efore it that the property shoultl be sold. Ho 
new power to order a sale is conferred, llohhmtn, 
III re, Ptrhird v, B7/e//fer, 55 L. J., Oh. 807 ; 
81 Ch. I), 247 ; 58 L. T. 865. 

Where Bents and Profits charged.]— Where 
debts are directed by will to be paid out of rents 
and profits, the court, if it is necessary, will 
decree a sale, /ferry v. AMam^ 2 Vern, 26. 

Money devised to be raised out of profits, and 
the juxsilts will not raise it in a convenient time, 
tlie <Nmrt will decree a sale. Ilujrock v. Jleycoclt^ 

1 Vern. 25(5. 

Wlien debt and legacies are by will directed 
to be raised by perce[)tioii of rents and profits, 
or by leasing and mortgaging of the land, this 
3.'est rains it. merely to a payment out of rents, 
and the court cannot decree a sale. Jldouf v. 
IH If mouth (/hr/), 2 Atk. 105. 

A sale directed on the words *• rents and 
]>rolits alone,” tliough generally contrary to tes- 
tatf)r's intent in aiti of a creditor, on the ground 
of law, that in a will those words meant and 
passed tlie land itself ; another construction, 
however, as to legacies, upon the addition of 
the words, “as the rents and ]U’ofits, &;e., should 
advance the money.” Jhihieu v. Diumn, 1 Ves. 

■ Ben. 41. 

Devise of “rents, profits, and produce” of 
West India estate to be consigned to trustees, 
and applied by them in disencumbering an 
estate in Scotland of debts, and also in payinonL 
of other debts, funeral expenses, and legacies ; 
— Held, on rehearing, that such cliai’g'cs could 
only 1)0 paid out of the annual perception of 
rents and profits, and that part of the former 
decree which Iiad tUrected a sale was reserved, 
(tonijjiKjhu m v. (kniyiujhum, 1 Ves. Sen. 522. 

B. devised liis estate to trustees to pay yearly 
rents ami profits in discharge of his 'wife’s 
jthnturc, his sister’s annuity, and in }jayment of 
ids debts and the interest thereof, tlien to 
certain uses. The creditors tile a hill })raying 
a sale, but this court cannot under such a tlevise 
<iem’ee the estate to be sold. Limjard v. JJerhy. 

1 Bro. (!. a 811. 

Devise for jiayment of debts }>y rents and 
profits, out of tlie statute of fraudulent devises : 
but a gross sum for that purjiose will not lie 


limited to annual rents, btit is to })e paid with 
all convenient speed. - Distinction between 
debts and legacies ami annuities, but the same 
provision for all is evidence, although not con- 
clusive, that all are to be paid in the same way. 
The same inference as to costs, directed to be 
paid in the same manner, exonerating the fund 
generally liable in the first instance." Bootle v, 
Blundell, I Mer.lhH ; lU Ves. 41)4, 528 ; tl.Cooi). 
186; 15 R. R, 98. 

Words in will “rents and profits” tended 
beyond their natural meaning, viz. ‘annual 
profits,” to mortgage or sale, wVien necessary to 
effect the object, such as raising a gross sum, 
for fines on renewal, as well as portions : and 
are not controlled by apparent intention to 
preserve estates entire. Allan, v. Baolihome, 2 
Ves. <& B. 65. Affirmed Jac. 681 ; 18 R. R. 28 ; 
28 Ih. 167. 

A direction in a will to pay debts out of the 
rents and profits of real estate prima facie 
charges the debts on the corpus, unless the will 
contains a context shewing that annual rents 
and profits only are meant. Metaalf v. Hutchhi- 
non, 45 L. J., Ch. 210 ; 1 Ch. D. 59L 

When debts arc charged on settled real estate, 
the court, in determining whether the debts are 
to be raised by sale or mortgage, will give 
greater weight to the wislies of the persons 
whose interests iu the estate are immediate, 
than to those whose interests are mure remote. 
Ib. 

Of Incumbered Estates— In GreneraL] — In a 
creditors* suit for the administration of j’cal 
estate subject to a mold’ gage having priority to the 
elaiins of creditors, a sale of the estate free from 
the mortgage cannot he directed without th <3 
consent of the mortgagee, whether he is a })arty 
to the suit or not. IJ'lehenden v. .l*a)j.soH, 6 
.De G. M. .k G. 210 ; 25 L. J., Ch. .1 f;2 : 4 \V, R. 89. 

If, however, the mortgagee is a party to tlie 
suit, the direction will not be made in the 
common alternative form, namely, that the 
property shall be sold free from his security if lie 
concurs in the sale, and sulqecl to it if he does 
not concur ; but the court will rciiuirc the mort- 
gagee to elect at once whether he will concur 
not. Ib. 

The court has no jurisdiction to order a sale of 
the mortgaged property freed from the mort- 
gage, without the consent of the inoitgagee. 
Ib. 

An implied power of sale in the executor of a 
mortgagor, arising from a direction in the will to 
pay debts, will not enable the court to direct the 
sale of the mortgaged estate, if it cannot make a 
(lccT*ce for foreclosure. Bolton v. Stan nurd, 27 
L. J., Ch. 845 ; 4 Jiir. (N.S.) 576 ; 6 W. R. 579. 

Such a decree can only be made in a erwUtors' 
suit. Ib. 

A. took a mortgage of part of the })ropcrty 
devised by B. L.’s will. A suit was afterwiu'd's 
instituted by a party chiinung under the will, for 
administration of the testator’s estate, to which. 
A. was made a jjarty for the sake of Impeaching 
his security. A receiver was appointed, ajnl A., wlio 
had not given the notice reipiisite to enable him 
to take possession, did not oppose. Before decree 
the parties entitled to the equity of redemption 
of the mortgaged property hi’ouglit an action, 
with the sanction of the court, against parties 
asserting ad vei-se rights, and in November, 1841), 
the action was, with the sanction of the court, 
compromised, A. was sej'ved with notice of the 
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applications relating to these proceedings, but 
did not in any manner interfere. During these 
proceedings a decree for accounts and inquiries 
was made, and in November, 1849, A. was found 
to be first incumbrancer. In 1853, a decree on 
further directions was made, directing a sale and 
obliging A. to concur. A. did not oppose, but 
shortly afterwards, having discovered that a sale 
would be prejudicial to him, he presented a 
pctitioii for the discharge of the receiver, and to 
be let into possession. This was refused by Sir 
W. P. Wood, Vice-Chancellor, on the ground that 
A. was not entitled to take possession till the 
costs relating to the action and compromise had 
been paid : — Held, on appeal, that the mortgage 
had priority over the costs incurred in relation to 
the action, and over the general costs of suit, and 
that the prayer of the petition must be granted : 
— Held, also, that the decree on further directions 
must be varied by directing the sale to be subject 
to the mortgage if the mortgagee should not 
concur, and free from it if he did concur. 
Langfoii v. Lanqto% 24 L. J., Ch. 625 ; 1 Jur. (N.s.) 
1078 : 3 Eq. E. 394 ; 3 W. B. 222-~L.JJ. 

The grantor of an annuity which was the third 
incumbrance on his real estates, executed a trust 
deed (to which the annuitant was not a party), 
whereby the estates were conveyed to trustees, 
on trusts for sale to discharge the incximbrances 
according to their priorities : and the first trust 
of that deed was to p)ay the costs of the trustees 
in the conduct of the sale. After the execution 
of the trust deed, the trustees applied to the 
annuitant for his consent to the sale. In answer 
to that application the solicitors of the annuitant 
offered to facilitate the sale, but asked for a copy 
of the trust deed : adding, “ When we have seen 
the deed we shall be better able to inform you 
whether our clients will have any difficulty in 
joining in the conveyances.” And, in answer to a 
subsequent application, they assented to the appro- 
priation of a part of the rents towards rendering 
the property more eligible for sale. Part of the 
property was sold, the annuitant concurring in 
the sale, whereby a sufficient sum was realised to 
pay the prior incumbrances ; but it being 
apprehended that the residue of the ])roperty 
would not realise enough to pay both the costs 
of the trustees and to redeem the annuity, the 
trustees applied to the annuitant for leave to 
retain, in the first place, out of the future 
proceeds of sale, a sum sufficient to pay their 
costs. This being refused, and a bill being filed 
to compel the annuitant to join in the convey- 
ances Held, under the circumstances, that he 
was not bound to do so, except upon the terms 
of having the annuity redeemed. Cnme v. 
Gemmd and Ilerea'danary In red me at Ch., 3 
De a. M. 6: G. 698 ; 2 Eq. B. 579. 

Where a second incumbrancer’s demand would 
exhaust the entire fund in a creditor’s suit, the 
court refused to allow him to pay ofi: the first 
incumbrance and take a conveyance without the 
expense of a sale ; but, all parties consenting, 
referred it to the Master to ascertain the value 
of the debt ajid estate, and, if it would not be 
beneficial to have a sale, directed the conveyance 
to be made as asked. Zn/ie/i v. Xel/m, 9 Ir. Eq. B. 
342 ; 3 Jo. & Lat. 628. 

Where Incumbrancer consents — Costs — 

Interest— Completion.] — The mortgagee or in- 
cumbrancer, consenting to a sale of the mort- 
gaged premises in an administration suit, does ' 
not thereby waive his right to be paid his i 


principal, interests, and costs, out of the moneys 
produced by the sale, in priority to the (‘osls of 
the plaintiffs in the cause. Jlepiaorth v, Iledaj}, 
8 Hare, 484 ; 9 Jur. 796. 

In a suit to administer a, mortgagor’s estate, 
the mortgagee, who was not a party, came in and 
Gonsentecl to a sale. The jn’odiice formed the 
whole of the assets, and was less than tlie mort- 
gage ; — Held, that the mortgjigee was entitled 
to the whole fund, after pay men 1' of tlie costs of 
sale. Dlglitmi v. Witherfi, 81 Beav. 428. 

Where, by consent of a mortgagee, })ro{)erty is 
sold by the court free from the mortgage security. 
Senible, that the costs of other parties of the sale 
ought not to be paid out of the proceeds of sale 
in priority to the mortgage debt ; but whether 
they ought not to be so paid where the estate is 
so sold in an administration suit in which the 
mortgagee has proved for the vvhole mortgage 
debt, qiimre. Machhilay, In n, IVanl v. JIaeJdn- 
lay, 2 De G. J. k S. 358. 

Where lands subject to a mortgage had been 
sold under a, deci’ee, in a creditor’s suit, the mort- 
gagee joining in the conveyance of the lauds free 
from his mortgage : — Held, that he was entitled 
to have the expenses of the actual sale, but no 
more, borne out of the proceeds of the sale, the 
costs and expenses being left to be defrayed out 
of the general assets. Perry v. Ilehhlethwaite, 
4 Kay & J. SO. 

In an administration suit, an estate was ordered 
to be sold discharge<I of the mortgage, if the 
mortgagee consented. The mortgagee consented 
to the sale : — Held, that the mortgagee was only 
entitled to six months’ interest from the date of 
his consent, if paid within that time, and the 
interest to the day of payment if paid afterwards, 
out of tlie proceeds of the sale. Pay v. Pay, 31 
Beav. 270, 

A mortgagee who was a party to the suit, 
consented to a sale of the inortgage<I propei'ty : — 
Held, that he must produce, and leave in the 
Master’s office, the title deeds which were neces- 
san^, in order to complete such sale. Ziresey v. 
Harding, 1 Beav. 343. 

Sale Subject to Incumbrance,] — A., 

having a lien on the testator’s estate, esta,blishe<l 
his debt under the decree : but his claim for 
interest was disallowed by the Master, whose 
report stood confirmed. The estate was sold 
subject to A.’s lien, and A. having refused to 
accept from the purchaser his principal without 
interest, was not allowed to particii,)ate as a 
creditor in the purchase money. Ilemghdead v. 
IIemj}dead, 4 Beav. 423. 

Under Conveyancing and Law of Pro- 
perty Act, 1881, s. 5.]— Where a real estate, 
forming part of an estate which is being adminis- 
tered by the coui-t, is charged with an annuity, 
upon furtlier considemtiiui the court, will not, 
under the Conveyancing and Law of ih’o])erty 
Act, 1881, s. 5, direct tlie property to lie sold free 
from the atumity, but will direct an ap})lica,tion 
in chambers as to the mode of sale. Patehimi v. 
P%U, 46 L. T. 227 ; 30 W. B. 244. 

Under s. 5 of the Conveyancing and Law of 
Property Act, 1881, an order for the sale of lain I 
free from an incumbrance (the incumbrancer 
not being a party to the action) shouhl follow 
the words of the act, which are to be interpreted 
strictly, and after directing payment into court 
of the purchase money, aiul setting apart a 
sufficient amount to meet the claims of the 
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incumbrancer, proceed to declare that thereupon court, and not referred to chambers. Pimm y. 
any person interested should be at liberty to Imall^ 1,0 Hare (App.), Ixxiv. 
apply in chambers for a declaration that the 
land is free from the incumbrance. Dlohm v. 

JD}(M 7 i, 30 W. It. 387. 6. Pa3?Tae3it into Court. 

Where lands charged with legacies were General. 

< 3 rdered to be sold in an action, and it was ^ ^ 

impracticable to procure a release from the In what Cases.] — Equity will not take seeiiri- 
legatees, and the purchase money largely ex- ties out of hands of executor unless on a strong 
ceedetl all the incumbrances on the lands, the case. Glare v. Ahmity.^ 2 Eq. Abr. 420. 
court made an order under the oth section of the A clear and strong case must be made out 
act declaring that on payment of the purchase- for court to order administrator to bring personal 
money into court the lands should be freed from estate unapplied into court. Sc.ott v. JJecher^ 4 
such charge. Arch dale v. Anderson^ 21 L. 11., Ir. Price, 346 ; 18 E. R. 722. 

527. Unless all persons interested in a fund are 

before the court, an order for payment of it into 

Proceeds of Security Less than Debt.] — court will not be made on an undertaking by the 

In a suit to administer a mortgagor’s estate, the plaintiif to make them parties, except jjerhaps 
mortgagee, who was not a party, came in and in cases of administration or creditors’ suits, 
consented to a sale. The produce formed the Marriage v. Iloyal Exchange Amtrance Co., 
whole assets, and was less than the mortgage : — 18 L. J., Ch. 216. 

Held, That the mortgagee was entitled to the Qutere, whether such an order would be made 
whole film I, after payment of the costs of sale, in those suits. Ih 

Digkton^. lUY/’ccv, 31 ]5eav. 423. Personal property in the hands of a testa- 

i'he uiiexpired terin in a house, and the good* mentary guardian and executor ordered into 
will of a business established in it, were sohl in court, there being no particular purpose to be 
a creditor’s suit, with tlie consent of a person answered by leaving it outstanding. Blalie v. 
with whom the lease had been deposited as a Blahe, 2 Sch. &; Lef. 26. 

security, and brought a price less tlniii the amount Executor not called on to lodge money except 
of his debt : — Held, that the equitable mortgagee upon affidavit of his insolvency, or an admission 
was entitled to the whole of the purchase money, by him of the balance in his hands afterpayment 
whether arising from the value of the goodwill, of debts. Iliitherfvrd v. JDaivson, 2 Ball. & B. 
or from the value of the lease, indepeiuiently of 17. 

the goodwill. Cli'nisuni v. JJciccs, 5 Russ. 29; It is no ingredient to take the assets out of the 
29 R. R. 10, hands of an executor that he is not of affluent 

Where the fee simple of estates mortgaged by fortune, as long as the testatoi' has placiul his 
an intestate, illegitimate, was not worth the confidence in him without regarding his circum- 
mortgage money: — Held, that the mortgagor stances. v. Ab/Mv?//, 2 Atk. 126. 

could not on that account, as against the Gmwn, An executor is bound to pay into court money 
entitled to the equity of redemption, be deemed due from himself. Eaglet on v. King. don, 8 Vcs. 
a bare trustee for the mortgagee, within 4 & 5 qBf,. 

’Will. 4, c. 28, s. 2 ; the estate ordered to be sold la July 1852 H. quitted England for America, 
in the administration of assets, the mortgagee and wrote home announcing his safe arrival at 
to become a purchaser, with liberty to api>ly to Hew York. There was evitlence that he was in 
the Crown for a grant of the fee. Ilogern v. declinmg health when he qmtte<l England, and 
2Iaule, 1 Y. & C. C. C. 4. that, from his character, education, and in'cvious 

life, he would, if living, have comuiunicate<l 
Other Matters.] — The Court of Appeal, though with his friends in England. ^ Adyertisements 
it may be of opinion that a sale of real estate requesting information concerning him had been 
forming part of an estate being administered bj’' inserted in the American newspapers, but he 
the court would more conveniently take ])lace in was never heard of again. The father of H. 
the district registry where the administration died in September 1853 intestate. One of the 
action was commenced, will not interfere with an next of kin of the father, HUp|K)sing the son to 
order of the judge of the court directiug the sale have predeceased him, filed a bill for the adiniii- 
to take place in his own chambers, that being a istrationof the father’s estate: — Held, that there 
matter for the discretion of the jialge. MacdamtUl was prima facie evidence of the death of H. in 
y. Fo,de)\ 6 Ch. D. 193 ; 37 L. T. 296 ; 25 his father’s lifetime to entitle him to liave the 

W. R. 687 C. A. personal estate secured in court. iJanhg v. 

A testator directed certain parts of his real JDanhij, 5 Jur. (K.S.) 54. 
estate to be sold, and the [)roceeds were to be 

held by the trustees on the same trusts as tliose Validity , of "Will contested.] — Where 

created })y the testator with respect to the will is contested in Ecclesiastical Court on the 
unsold piirts of his estates. A settlement was ground of insanity of testator, executor or< hired 
directed by the will to be made comprehending to x^ay in 1,000/?. he has coilecte<l of testator’s 
those trusts Held, that before the court in money into the bank in the name of the 
chambers could direct a sale of the jiortions of accountant general, and receiviir' ajjpointed of 
the real estate, it must be satisfied that all proper the whole estate to pay in from time to time 
parties were before the court. Consequently, what he receives whilst the will is contesting, 
that ail pei'sons taking interest in the misold 3Iontgomery v. Olarh, 2 Atk. 379. 
parts of the estate under the testator’s will, A motion on the suit of the 3 lext of kin of a 
down to and including the first vested estate of deceased xierson, whose will is the subject of 
inheritance, were necessary parties to the suit, litigation in the Ecclesiastical Court, tor the 
Pigott V. Pigott, 8 L. T., 268. X)aynient into this court of money whicli was in 

Evidence of the propriety of a sale of an estate the hands of the executor of the alleged will, 
by xirivate contract heard and apx>roved of in refused ; no decision either in the Ecclesiastical 
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Court or at law haviug been come to on the 
Talklity of the will, and the executor insisting 
upon such valiflity by his answer, and denying 
that he was insolYcnt. Edimrdat v. Edwards^ 

10 Hare (App.), Ixiii. 

An executor, whose title is in dispute in the 
Ecclesiastical Court, will not be ordered to .pay 
into court money which was received by him as 
executor before the appointment of a" receiver 
jiendcnte life, Beod v. llarrU^ 7 Bim, 080 ; 

5 E, J,, Ch. 120. 

Pending Appeal.] — Executor being re- 
ported to hold a balance and the party intercsteil 
calling for the investment of it, pending an 
appeal by the executor, court will compel the 
executor to bring in the sum reported. Car- 
■micliad v. Wilmn^ 3 Moll. 92. 

Annuity charged on House — Insurance 

Money of House.] — A testator charged his real 
estate with an annuity to his widow, and subject 
thereto devised it to B. A. in fee, and ajipointed 
her his executrix. The testator had insured a 
house ; policy expired a few months after his 
death, and was then renewed by B. A. Boon 
afterwards the house, which was the whole of his 
real estate, was burnt down. The insurance 
money was ordered to be paid into court on a 
motion by the widow, in a suit instituted by 
her against S. A. for adrainistratioii. Parry v, 
Adiey, 3 Sim. 97 ; 30 E. E. 132. 

Scotch Infants — Administration hy 

Court — English will.] — A curator bonis and 
factor loco tutoris of Scotch infants is not bound 
to pay into the Court of Chancery assets belong- 
ing to the infants receivable under an English 
will of which the curator is a(lministrator,"*and 
which is in course of administration by the court. 
Maclik v. JJadbiy, L. E. 12 Eq. 319 ; 19 AV, E. 
796. 

-A- Order as to part of fund only.]— Widow 
being, as administratrix, possessed t>f property of 
intestate, consisting of bank stock, motion to 
restrain her from ilisposing of it, and payment 
into court, was refused ; but, being clearly 
entitled to her third, ordered to pay the two- 
thirds into court. Iloyer-s v. lUujern, 1 Anstr. 1 74-. 

Where pai't of a residuary* estate has been 
invested on an im])roper security, and the defen- 
dant has an interest therein, the court, on being 
satisfied that there is no existing claim on the 
estate, sometimes confines the amount to be paid 
into court to the share of the plaintifi;. Scare v, 
Ford^ 7 Beav. 333. 

Income of Fund in Court,] — On a 

motion to pay assets of a testator into court, 
the coui't declined to direct the payment of the 
income to the tenant for life, to bo continued, 
unless the executor took upon himself the 
res})onsibility of the T)ayment. Ahlni v. Gilford, 

11 Beay. 28. 

Contra, Dando v. B/indo, 1 Bim. 510. 

Against Party not Executor or Adminis- 
trator,] — In a suit for the administration of a 
testator’s e.state, the court refused, upon motion, 
to order the payment into court of a fund wliich 
was claimed as a donatio mortis causd, and which 
was atimitted by the answer of the party claim- 
ing it to be in her possession. Cuttim v. Pand, 

6 L. J., Ch. 213. 


A. died in a colony, and made colonial repre- 
sentatives, and bequeathed his residue to B., who 
afterwards died. B.’s representative received, 
from A.’s colonial representatives, his i-esidiie. 
The representative of B. was also a creditor of 
A : — Held, that in a cretlitors’ suit the represen- 
tative of B. could not be compelled to bring into 
court the money so paid to him by A.’s colonial 
representatives. Silrcr v. Sfeir, 1 Drew. 29r> ; 
21 L. J., Ch. 312. 

An executor had deposited at his bankers 
money, being part of the estate, and an order 
had been made that the executor should jray the 
money into court, and sequestration had issued 
against him : — Held, that an adverse order to 
pay the money in could not be made against the 
bankej’s, not being parties to the suit, but on 
their submission to the jurisdiction a directory 
order was made. Jfanfo^t v. JIanton, 40 L. J.. 
Ch.93. 

In a suit against the bank and an adminis- 
trator, appointed under 38 Geo. 3, c. 87, the 
court, on motion before decree, oiHlercd stock 
staiuling in the testator’s name to be transferred 
to the accountant-general. ‘ lVarbi(rto?i v. Hill, 5 
Bim. 532. ■ 

1 

I ■ 

Legacy for Life — Eight of Eesiduary 

Legatee.] — The rule that if personal property 
consisting of money or stock is limited to A. for 
life, and after his death to B. absolutely, it will 
be ordered into court for administration in an 
action by B. for the purpose, is not absolute, au<l 
will only be enforced as {igainst A. wliere there is 
reasonable grouiid, such as danger to the fuiul, 
for the a})plicatioij. Braithwaite, In re, Jiraith- 
waite V. Wallin, 52 L. J., Cli. 15 ; 21 Ch. 1). 121 : 
48 L. T. 857 ; 31 W. E. 180. 

Form of Order.] — The order upon the execu- 
tors to bring in the fund, ought to iHiect, 
not the first balance re})orted, but the balance to 
be reported on a fuither account, to be taken 
after deducting all such costs, charges, legacies, 
and expenses, as are ])rose7itl3" ]>iiyal>le, P.) ].)e 
brought in. Barry v. Barry, 1 Moil. 210. 

Evidence.] — On motion to ciunpel the execu- 
tor to pay the fund into bank, the answer 
only of the executor can bo relied on. Xo atii- 
davit can be used except that of a calculator or 
accountant, who examines the schedule annexed 
to the answe]’, and swears to the amount in the 
hands of the executor a})pearing theretrom. 
Black Y. Creiykton, 2 Moll. 5r>4. 

Costs.] — The court in ordering the assets to 
be brought in docs not cramp aii executor who 
is engaged in suits, by leaving him to curvy on. 
those suits upon his own funds. It allows him 
to 7‘etain siifiicient not oidy for c<)sts already 
incurred, but for probable growing costs. 
BcUigh X. Concannon, 2 Moll. 559. 

An executor, having ]>een ordered to pay 
money into court, is not thereby deprived of 
his lien on the fund for his costs. Blcnldnaop v. 
Former, 3 Y. cS: 0. 205 ; 8 L. d., Kx, .iCep 8. 
And sec Knapman, In. re, 50 L. J., Uh. 629 : 18 
Oh. 1). 300 ; 45 L. T. lo2— 0, A, 

A party who had been ordered to transfer large 
sums of stock into court, paid tlie lu'okcr a,t the 
rate of Lv. 3<'2. per cent, for identifying him on 
making the transfer : — Held, that the payment, 
which amounted to 28/. 2s. iuL, was proj>er, and, 
ought to be allowed in, taxing the party’s costs. 
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Dareiqyort v. Powdl, 14 tSiin. 275 ; 14 L, J., Cli. 
115. 

One guinea only is allowed to the broker of 
the accountant-general for the transfer of stock 
into court, ami where executors had, upon such 
a transfer, employed their private broker, the 
additional amount paid by them to him was 
<lisallowe(l Jlophhmm v. IIob, 1 Beav. 181. 

dhe costs of transferring stock from the name 
of the testator into the names of the executors, 
were disallowed. Ih, 

Effect of Order to Collect and Pay in.] — The 
effect of an order in an administration suit, that 
a personal representative shall get in the out- 
standing personal estate, and, wdthin a certain 
<la.te, pay the })roceeds into the bank to the credit 
of the cause, is to car-mark the outstanding 
] personal estate, and to disable the personal 
representative from dealing with such proceeds 
otherwise than by paying them in as directed. ! 

v. 37 L. J., Ch. 102 ; 17 L. T. 418 ; | 
16 W. K. 01. 

The solicitors of the personal repireseiitative 
are in such a case bound, as officers of the court, 
to take notice of the order. Ih. 

The solicitors of the personal representative in 
sucli a case having retained, in payment of their , 
costs incurred liefore the date of the order, })art 
of the })roceeds of the estate which they iiad 
since the order collected, and having |)aid over 
I'hlier part to the jiersonal representative, were 
held to have disobeyed the order, and to be 
chargeable w’ith the amount of the |>roceeds 
collected by them, ^Yith interest from the time 
they bad received them, and with the costs of 
suit up to tlie hearing. Ih. 

(b) On Admission of Aaseta. 

In what Cases.] — Executor not called on. to 
lodge money, except upon affidavit of his insol- 
vency, or an mlmission by him of a balance in his 
ha mis after |.)ayment of debts. Bjitlierford v. 
iJatcmru. 2 Bail tk B. 17. And sec Richirdiion v. 
Ranh of Enghdul. 4 Myl. tk C. 165 ; 2 Jiir. 311. 

Practice to or<ler payment of money into 
court upon, atimission in the defendant’s answer. 
StnoKje V. Jfarri.'f, 3 Bro. 0. 0. 365. 

It is only when an executor, in his answer to 
the bill of the next of kin, ckc., admits that he 
has a clea.r residue in his hands, free from all 
<lemands, that he is ordered to bring it into court. 
8t(UiduAi V, Ilerherf^ 2 Moll. .522. 

Where an executor admits that he has received 
a certain sum belonging to the testator’s estate, 
but adds that be lias made payments, the amount 
of 'Which he iloes not specify, the court will allow 
him to YCJ’ify the amount of his payments by 
affidavit, and order him, on motion, to pay the 
balance into court. Anon., 4 Sim. 359. 

An executor having admitted a large balance 
of tb,e personal estate to be i.n his hands, was 
ordcreiL to pa}" the whole into court; although 
he stated that an action w"as pending against him 
hu’ debts to a considerable amount, due from the 
testator, }>ut ^vith liberty in case the plaintltf in 
the iudion should recover, to apply to the court 
to have a sufficient sum paid out again. Yarc v. 
Ilnrriaon, 2 Cox, 377. 

An executor, for some years, received the rents 
of property siiccially becpieathed. The specific 
legatee having instituted a suit against him : — 
.Heki, tluit lie could not set up the adverse title 
of a third party as a defence to a motion to pay 


the amount into court. Reid, also, that the exe- 
cutor was not .entitled to deduct the amount of 
debts, &:c., paid by him, there having, a})parontly, 
been sufficient general assets out of which they 
ought to have been paid. Loni v. Pictrha.ie, 1 7 
Beav. 171, 

— — What Sufficient.] — Executor, admitting 
a balance due from him to the testator upon an 
unsettled account, ordered to pay the amount 
into court, notwithstanding there were debts of 
the testator still outstanding, the testator having 
died three ' years before. Morfloch v. LofUlien, '2 
Mer. 491. 

The coiu’t will not order an executor to pay 
' into court money 'which he states by his answer 
to have retained in satisfaction of a delit tlue to 
him from the testator. Middleton v. Poole, 2 
Coll. C. C. 236. 

Admission by an executor, that the whole 
I amount of the property is near 40,00OZ., and 
, that the whole is invested in India in public 
I securities, cither in his name or in the name of 
the house in which he is a partner, and subject to 
his disposal, unless some part is in the haiul of 
the said house at interest, %vhich he believes may 
be the case : not a sufficient admission of, money 
in liis hands to order the payment into court of 
any part of it. Fneeuinn v. Faivlle, 3 Mer. 39 : 
17 R. R. 7. 

Atlmiiiistrator ordered on motion to transfer a 
sum of consols into court, ii})on admission in his 
examination before the Master that he had 
possessed it, and sold it out after the bill had 
been liled, and invested it in other securities 
which he did not specify. IlUule v. BUihe, 4 
Beav. 597. 

An executor who had proved the will in India, 
and hi his answer admitted that, after payment 
of all the known debts, a certaiji balance of the 
estate remained in his hands, subject to other 
charges and expenses, the amount of which he 
had not ascertained, and that he had. invested 
such balance on. personal security in Imlia ; 
ordered to pay the balance into court, allowing 
a reasonable sum to be retained in respect of 
the suggeste<l detluctions, by a day which would 
afiord time for the remittance of the fund from 
India. Iloy \. Glhhon, 4 Hare, 65. 

A party having obtained probate to a 'will, 
which was afterwards cancelled on the groinnl 
that the alleged will was a forgery, and under that 
probate possessed himself of personal jiroperty 
of the deceased ; on administration obtainctl 
by another party, and bill filed against the 
executor for an account and payment of the per- 
sonal propert}?- of the deceaseti, in his answer, 
this defendant admitted having received certain 
moneys, but alleged lie had paid them awa}'’ 
under the provisions of the will. An application 
by the administrator, on motion, that -tlie defen- 
dant should pay into court those sums admitted 
by him to be received, and alleged to be impro- 
perly ]iaid away, was refused.* Auld v. Stewart, 
8 Ir. Eq. R. 399. 

An executor, believing that there would be 
assets sufficient to pay a legacy, became trustee 
in and executed the marriage settlement of the 
legatee, in which it was recited that she was 
entitled to the legacy, and it was agreed that it 
should be assigned upon certain trusts. A suit 
was afterwards instituted against the executor 
for a breach of trust by the testator, which suit, 
if successful, would exhaust the assets : — Held, 
in a suit by the cestui que trust under the settle- 


1691 EXBCUTOE AND mMimBmkTO-R— Proceedings. 1692 


merit, that there had been an admission of assets ' 
prima facie binding on the execntor, and he was 
ordered to lodge in court the amount of ■ the 
legacy, without prejudice to his taking such pro- 
ceedings as he might be advised to be relieved 
against the admission of assets, in the event of 
there being a decree against him in the suit for 
the breach of trast by his testator. Oliai^neam v. 
Bryan, 10 Ii\ Gh. B. 172. 

In an administration action notice of motion 
was served upon a defendant, an executor, for 
payment into court of money, part of the tes- 
tator’s estate, which it was shewn by affidavit 
that he had received. The defendant did not 
appear on the motion : — Held, that the defen- 
dant not having disputed the affidavit, there was 
a sufficient admission that the money was in his i 
hands, and that he must be ordered to pay it into ; 
court. Freeman v. Cox, 47 L. J., Ch. 560 ; 8 j 
Oh. D. 148 ; 26 W. B. 689. 

Money in hands of Executor’s Partner.] 

— Money admitted by executor to be in bands 
of his partner, is in his own hands for the pur- 
pose of being ordered to be paid into court. 
Johnson V. Aston, 1 Sim. & S. 7B. 

A. and B. were appointed trustees, and A., B. 
and C. executors of a will. A. and C. alone 
proved. B., in his answer, said he declined to 
act in the trusts ; but it appeared that B. and 
his partner were indebted to the testatrix at her 
death, that her executor had lent them part of 
the assets, and that they had paid some of her 
debts. The court, on motion, ordered B. to pay 
into court the balance due from him and his 
partner, who was not a party to the suit. White 
V, Bartoji, ISBeav. 192. 

At what Stage.] — In bill by legatees 

against executor, if he admits balance due on his 
examination and claims no interest, court will 
order him to pay it into court before report. 
Curgenren v. Peters, 8 Anstr. 751. 

An executor admitting assets, and ordered 
to bring them in, cannot rely upon his own 
demands set forth in a charge under the decree, 
but not proved, as cause against the issuing of 
an attachment for non-compliance with the 
order ; nor would the court extend the time for 
bringing in the money until after the Master 
should have made his report, there having already 
been unreasonable delay. B'Areg v. B'Arcy, 
1 Ir. Eq. B. 407. And see Id, 408, n. 

"Where, in an administration suit, the executor 
by his answer, admits that there are assets still 
outstanding, lent by the testator on personal 
security, the court will not, before the hearing, 
compel the executor to bring the money into 
court, or give security to abide the decree. 
Costelloes v. Cantivell, 6 Ir. Eq. B. 386. 

The defendant in the original suit, after a 
decree that she should lodge in court a certain 
sum when ascertained by the Master, died. The 
suit was revive<i against her executors, who 
admitted assets by their answer, and the amount 
of the sum was ascertained by the report. Upon 
motion by the plain tiffis, the executors were com- 
pelled to bring in the money, without waiting 
until the cause should be heard. Machinmn v. 
Palmer, 7 Ir. Eq. B. 74. 

Order in one of two Concurrent Actions.] 

— A suit being instituted in this court by a 
legatee for payment of her legacy, and another 
suit being instituted in the "Vice-rChancellor’s court 


hy the residuary legatee of the testator for the 
administration of his estate, the plaintiff in this 
suit gave notice of motion for the executrix of 
the testator to pay into court money admitted 
by her answer to be in her hands, and for the 
appointment of a receiver, and for certain pre- 
liminary iiKiuiries. The day after tlic service 
of the notice of motion, the plaintiff in the 
other suit, who employed the same solicitor as 
the executrix, obtained an order for the execu- 
trix to pay the money into court in that suit, 
before the application was made here. Under 
these circumstances, the court refused to make 
any order interfering with the order in the other 
suit, until it was seen how that order was prose- 
cuted, Thorne Worrall, 4 Jur, 933. 

i Special Order by Consent.] — "Where a bill 

! was filed against an executor and universal devisee 
of the estate of a party, who, as trustee, had 
committed a breach of trust by selling out stock 
to which the plaintiff was entitled for life, with 
remainder to his children, and the bill prayed an 
account of the real and personal assets of the 
party who hml committed the breach of trust, 
the court, on a motion for payment of the balance 
of such real and personal estate, admitted by the 
defendant to be in his hands, into court, refused 
to make the order, the bill not being one framed 
as in a creditors’ suit ; but, by consent, made a 
special order. Reeve v. Good win, 10 Jur. 1050. 

(c) Misconduct of Executor, 

Misapplication of Assets.] — An executor had 
improperly invested money of his testator on a 
promissory note. On the executor’s death, liis 
executrix renewed the note to herself. Hhe was 
ordered, upon motion, to pay the sum into court 
as money received by her, and lent out again. 
Boulter v. Broderij), 10 L. J., Ex. Eq. 93. 

All executor and trustee who had lent trust 
money on unsnrrendered copyho’bls, a. deposit of 
a lease and a bond ordered on motion to pay the 
amount into court. Wyatt v. Sharratt, 3 Beav. 
498. 

Executors, having personal estate of the testa- 
tor given to them by the will uj)On trust, to lay 
out on good and sufficient security, for an infant, 
to be paid on Ids coming of age, after a decree 
to account, and after notice by the next filcnd 
of the infant plaintiff, lending a part of such 
personal estate upon mortgage, ortlered to pay 
the same into court ; but the motion asking, 
in the alternative, that the executors might lie 
ordered to replace the amount by so much stock, 
as the same would have purchased at the time 
of investment, was to that extent refused. 
Widdoioson v. Duclt; 2 Mer. 494 ; 16 B. B. 206. 

Executor by schetlule to answer acknowledging 
that he had received property and lent it on 
promissory note (which is an improper use, 
though at interest), ordered to pjiy money into 
court. Vigrass v. Binjield, 3 Madd. 62. 

The former partners of a testator (who had 
retired before his death) were appointed his 
executors, with power to api;)ly certain ])olicy" 
monep in their trade, provided they gave such 
security to the residuary legatees as W. might 
approve. "W. refused to act ; aiul the executors, 
without giving security, a}>])lied the policy- 
moneys in payment of a partnership debt, for 
which the testator had mortgaged them. They 
were directed to pay the amount into court as 
well as an admitted balance due to the testator 
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from the partnership. CodeJicr v, Ilorrox^ 3 
Y. & G. 530 : 3 Jur. i)l>6. 


(d) On day of Action hy Creditor. 


Eight of Creditor.] — On an application being 
made to stay a creditor’s suit, because of a decree 
■ obtained in an administration suit, subsequently 
instituted by two of the executors against the 
third, as there was no evidence of the amount of 
assets received by the executors, and as it appeared 
that the creditors case in the first depended on 
vouchers and documents in the hands of the 
executors, the court ordered the motion to stand 
over until the executors had put in their answer 
in that suit. Macrae v. Smith, 2 Kay & J. 411 ; 
4 AY. R. 472. 

Scrnble, that a creditor whose suit in equity is 
stayed, as w’ell as a creditor who is restrained 
from prosecuting an action at law, is entitled 
to have a discovery of assets possessed by the 
executors, and payment of the amount into 
court. 

AAdiether an executor, upon obtaining an 
injunction to restrain a creditor from suing at 
law, is bound to pay into court the amount of 
assets in his hands, <|Uiere, Dawaon v. Whallcf/, 
10 L. J., Ch. 383. 


(e) Under Statutory Poioers. 


The Trustee Act, 1893, repealed s. 32 of 36 
Geo. 3, c. 52, the Trustee JRelief Act, 1847, the 
Afuendment Act of IS4:0, a7td the Trustee Ilelief 
Act (Ireland^), 1848 ; and s. 42 of the Trustee 
Act, 1893, rejdaces the repealed enactments. 


Under 36 0eo. 3, c. 52.] — Order made upon 
petition under the statute 36 Geo. 3, c. 52, for 
transferring into the hands of the accountant- 
general a stock legacy to the account of infant 
legatees. WafUnyton In re, 1 AY. R. 194. 

An apiilication for a transfer of consols, pur> 
chased by means of a legacy paid into court, 
under the statute 36 Geo. 3, c. 52, need not be by 
})etition, but may be made by motion. Bennett, 
Ex parte, 19 L. j., Ch. 375 ; 15 Jur. 213. 


and entry, and the mortgagee threatened to take 
proceedings at law to , recover the legacy, upon 
a bill by the wife to have the legacy raised, the 
owner of the land charged held to be entitled to- 
pay the money into court, and protect himself 
from being vexed by double proceedings. Eun- 
combe y. Greenaore, 6 Jur. (K.s.) 987 ; 8 AA". R, 
657. 

A marrieil woman absolutely entitled to a 
legacy joined with her husband in calling on 
a trustee, in wRose hands the fund was, to pay 
it to the husband ; she repudiating any claim to- 
a settlement, the trustee declined to pay, and 
paid the amount into court. Upon a petition ])y 
the husband and wife for payment of the fund 
to the husband, the wife consenting : — Held, 
that the trustee was justified in paying the fund 
into court, and should be allowed his costs of so 
doing, and of the petition. Swan. re, 10 L. T* 
334 ; 12 AY. R. 738. 


6. Receiver. 


Pending Probate or Grant of Administration.] 
— A receiver will not be appointed over the 
personal estate of a testator, if his will has 
not been proved, or any steps taken in the 
Ecclesiastical Court for that purpose. Gore v., 
Gore, 1 Hog. 237. 

Demurrer lies to bill, inter alia, for a receiver 
till letters of administration granted, where no 
reason is shewn wdiy they cannot be iinmedi- 
atelj^ taken out. Jones v. Erost, 3 Madd. 1 ; 
Jac. 466. 

Jurisdiction of a court for an account of 
personal estate and a receiver, pending a litiga- 
tion for probate, though an administration,, 
pendente lite, might be obtained in the Ecclesi* 
astical Court. Atkinson v. Henshaw, 2 Yes. & B. 
85. S. P., Hall V. Olirer, Id. 96, 

The Court of Chancery will iiot interfere by 
appointing a receiver upon the mere gi'ound 
that tw'o wills are in controversy in the spiritual 
court ; and no special case that the property 
is in danger and cannot be secured by adminis- 
tration pendente lite. Itichards v. Chave, 12 
Yes. 462. And see Knight v. Bujdessis, 1 Yes. 
Sen. 324. 


. 1 




Under the Trustee Relief Acts — In what 
cases — Costs.] — Payment into court by an 
executor of a legacy bequeathed to a married 
w’-oman, not specifically appropriated, the hus- 
band and wife being abroad, and the husband 
requiring it to be paid under a power of attorney : 
— Held, that the executor had a right to pay 
it in, his costs of paying in to be out of the 
general estate ; his coats of appearing on a peti- 
tion to be paid out of the legacy. Jones, In re, 
3 Drew. 679. 

AVhen there is a doubt to wdioni a legacy is 
payable, the executor should reserve a portion 
of the residue to meet the costs of proceedings 
in court. Birkett, In re, 47 L. J., Ch. 846 ; 
9 Ch. D. 576 ; 39 L. T. 418 ; 27 AY. R. 164. 

In such a case the better course is to take out 
an administration summons, wuiiving inquiries, 
ami adjourn the case into court, or to agree upon 
a statement of facts in the nature of a special 
case. Ih. 

If the executor does })ay it in he will be left to 
take his costs out of the residuary estate, and 
will not have tlicm out of the legacy. Ih. 

AA'here a husband of. a married woman mort- 
gaged a legacy belonging to his wife, and which 
ivas charged upon laud, with powers of distress 


AVliiist will is contesting in Ecclesiastical 
Court on the ground of insanity of testator, 
receiver appointed of the wiiole estate to pay 
in from time to time what he receives, 3{onU 
g ornery v. Clarke, 2 Atk. 379. 

AA^here no probate or administration has been 
granted, it is of course to a})point a receiver, 
pending a bona fide litigation in the Ecclesias- 
tical Court, to determine the right to probate or 
administration, unless a special case can be made 
for refusing such appointment. Mendall v. 
dall, 1 Hare, 152 ; 11 L. J., Ch. 93. 

The fact that the litigation in the Ecclesiastical 
Court is on the question of which of tw-o alleged 
wills shall be admitted to probate, aiul that the 
defendant in the suit in equity is named execu- 
tor in both walls, is not a ground fur refusing 
appoint a receiver. Ih. 

AVhere probate or administration has been 
granted by the Ecclesiastical Court, a receiver 
will not be appointed pending litigation to 
. recall probate or grant of ailministration, unless 
' a special case be made out for such appointment. 
Ih. 

The institution of a suit in the Ecclesiastical 
Court for the purpose of recalling probate, is 
not a ground upon which alone this court will 


i 
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iuteiferc to lestrain the executor from receiving 
assets. v. Brent ^ 1 MyL & 0. 97 ; 

7 Sim. 7)12 : 5 L. J., Oh. 49. vS. P.. Butlier-^ 
ford V. DomjlaH^ 1 Sim. & S. 111. Connor v. 
(hnmi\ ir> Sim. 598 ; 16 L. J,, Oh. 3,71 ; 11 
Jiir. 662, 11 . Neirtoii v. Bkdidt\\ 10 Beav. 525 ; 
16 L. J„ Oh. 872, 11 , ; 11 Jnr. 662, Whitworth 
V. Wh'tfddoH, 2 Macn. & G. 52 ; 2 H. & Tw. 445 ; 
14 Jiir. 142. 

AVhere, however, the executor had agreed, 
through, his i)r(.)ctor, that the valhlity of the 
testamentary paper, by which he was appointed, 
should be tried in the suit to recall probate ; an 
order was made for an injunction and a receiver, 
and that order was affirmed on appeal. C. 

Pi'obate by one executor, enures to the 
co-executor. Although probate or letters of 
administration may have been granted, yet if 
a sufficient case is made for <lisputing their 
validity, and a suit has been commenced in the 
-ecclesiastical court for the purpose of having 
them revoked, this court will protect^ the 
property of the deceased by granting an injunc- 
tion and receiver, pemling the litigation in the 
•ecclesiastical court. 8, C, 7 Sim. 512. 


constituted. Parkin v. Seddotu^ 42 L. J., Ch. 
470 ; L. it. 16 Eq. 34 ; 28 L. T. 353 ; 21 W. K. 
538. 

The court will also, under the same circum- 
stances, appoint a receiver },)cndcnte lite of the 
rents of real estate, if neither the devisee nor 
the heir-at-law is in actual possession. Ih. 

The defendant as heir-at-law of a testator 
entered a. caveat, against the grant of probate 
of the will, and also forcibly took po-ssession of 
part of the testator’s real estate. No further 
proceedings were taken in the proliatc court 
beyond entering the caveat. Upon a motion by 
the executor of the will for a receiver of all the 
real and personal estate : — Held, that The court 
had jurisdiction to appoint a receiver of the real 
estate (except that part in the possession of the 
defendant) as well as of the personal estate. 
Ih. 

To a bill for the administration of real and 
personal estate, and for the appointment of a 
receiver and a new trustee, a plea in bar, by the 
alleged executors, that tliey had been prevented 
proving by the plaintiffs entering a caveat in 
the court of })robate, was overruled, 'fenqjeat 

V. Oa7H(u/>i (^Lordl), 35 Beav. 2U1 : 14 L. T. 8 : 14 

W. B. 326. 


Beceiver grantetl, at the instance of an execu- 
tor, pending a suit in the ecclesiastical court, 
to have the probate annulled ; the defendant, I When the result of a suit in the Ih'obate Court 
who was the party impeaching tlie Avill and | to sot asi(.!e a will had been, in effect, to put the 
setting up an intestacy, having by her own acts i property comi.)rised therein in such a position 
prevented the executor from getting in the assets. ! that no person had a legal right to deal with it, 
Marr v. Littleuvwd^ 2 IMyh & C. 454. 

Bill by one of tlie next of kin against the 
•executors and one of the legatees in a will 
fraudulently obtained by them from a person 
of inisoumr miml, iiraying for an account, and 
for an injunction and receiver ]:)en(]mg a suit in 
the ecclesiastical court to recall the probate : — 

Held, maintainable in this court, and demurrer 
for want of ecpiity <.>verruled. Bivien v. Stein- 
herg, 2 Sm. A U. 75. 

Although the court will appoint a receiver on 
..account "of the })endcncy of a suit yin the 
ecclesiastical court respecting the validity of 
a will, it will not, on that account alone, order 
the })erson named as executor to pay into court 
money in his hands belonging to the deceased's 
■estates. Peed v. Ilarrh^ 7 8im. 639 ; 5 L. J., Ch. 

126. 

rending a contest between the plaintiff and 
■defendant in the ecclesiastical court as to the 
validity of two wills made by the testatrix, the 
phiintilS tiled a bill for a receiver of the 
testatrix's c, state, and to set aside an assignment 
made hj her to the defendant. The court 
■declined to appoint a receiver of the property 
■comprised in the assignment, that property 
being claimed by the defendant iiidepeiidently 
■of either will. Jones v. Ooodrich^ 10 Sim. 327 ; 

9 L. J., Ch. 120 ; 4 Jur. 98. 

Bending a litigation as to administration in 
the ecclesiastical court a bill was filed praying a 
receiver, and that upon the administrator being 
appointed and brought before the court, the 
rights of the parties might be declared, and the 
■estate administered ; a demm*rer to the latter 
part of the relief was allowed. Be Feuokeres v, 

Dawes, 5 Beav. 110 ; 11 L. J., Ch. 394 ; 6 Jur. 

.594. 


Since 20 & 21 Viet. e. 77.] — The Court of 

Chancery may appoint a receiver of personal 
•estate pending the grant of probate, delayed on 
. account of a caveat having been entered where 
n suit in the probate court has not been actually 


and litigation was impending in the same court, 
as to who ought to be the legal personal repre- 
sentative of the testator, a caveat having been 
also entered : — Held, that although fhei-e was no 
litigation actually pending, yet, under the cir- 
cumstances, the court had jui'isdiction to make 
an order for the appointment of a receiver. 
Orlinston v. Turner, 22 L. T. 292 ; IS W. B. 
724. 

When a will had been proved and afterwards 
impeached and <Ieclare<l void, the executors 
condemned in costs, and a suit instituted for a 
receiver pendent.e lite which had failed, a motio.n 
to ma.ke the executors pay the costs of the suit 
for the receiver was refused. 8. 22 L. T. 646 ; 

18 W. B. 747. 

The appointment of a receiver in such ii suit 
is a matter entirely within the discretion of the 
court. 8. C., 18 W. B. 781. 

The Court of Chancery has no jurisdiction to 
appoint a receiver in a simple case of contested 
heirship. Illtehcn v. Blr'hs, L. B. 10 Eq. 471 ; 
23 L. T. 335 ; IS W. B. 1015. 

When administration has been granted the 
court will not exercise its jurisdiction to appoint 
a receiver of- personal c.state, unless a special 
case is made — a rule which will be strictly 
enforced, since the 20 & 21 A^ict. c. 77, enables 
the Court of Probate to appoint an administrator 
pendente lite, with powers similar to those of a 
receiver. Ih. 

■ Application hy Co -executor in Probate 

Division.] — Where an executor had, before 
probate, and without the assent of Ids co- 
executor, intermeddled in; the estate and made 
preparations to dispose of a portion of it, i,hc 
court gave leave to the co-oxecutor to issue a 
writ against him claiming an injunction to 
restrain him from dealing with the estate before 
probate, and praying for the appointment of a 
receiver. Moore, In goods of, 57 L. J., B. 37 ; 
13 B. D. 36 ; 58 L, T. 386 ; 36 W. B. 576 ; 52 
J. P. 200. 
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Of Intestate’s Business.] — Where there 

is no representative of an intestate’s estate, iii a 
suit to restrain interfercru'e with the business of 
the intestate, the eonrt will grant an injunction 
aiul receiver on a suttieient ease made. v, 

11 L. T. 502 ; U W. Ih 225. 

A manager ami receiver appointed, on a 
motion e.v ]>arte, to carry on the ljusiucss of 
an intestate before grant of letters of mhninis- 
tration has been oi)tained. JJlaclM v. JU((ch‘ft^ 
24 L. T. 276 ; 10 W. H. 550. 

Eeceiver appointed — Practice after Probate 
or Administration.] — .A receiver having been 
appjointed, the executor being out of the juris- 
diction. on a<hninistration afterwai'ds taken out, 
it was referred to the master to reconsider the 
appointment of receiver, regard being had to 
the admiTiistration granted. Faith v. I)}utl)(t/\ 
Coop. 200. 

Where a suit is instituted in equity merely' for 
the pn>tection of the assets, ])ending a litigation 
for probate in the Ecclesiastical Coind, the prac- 
tice of the court is, upon the grant of ynobate, 
to discharge tlie receiver, stay all pi'oceediiigs in 
the suit, and dispose of the costs. JJartou v. 
llorli. 22 Beav. 576. 

In such a suit, for which there was not a 
reasonable fouiulation, the court ordered the 
])laintiff to pay all the costs, though a receiver 
had Ijeen anpointed. Ih. 

When, after proceedings had been cmnnienccd 
in the Brobatc Court to test the validity of a 
will, a bill was filetl for a receiver of the 
testator’s personal estate, and a motion made 
for a receiver, which motion stood ovei*, and 
during its pendency the C<.)Lirt of rrobate 
a])pointed an admiriisti'ator pendente liter — 
Held, that it was the intention of the legislature 
to extend the powers of an administrator 
pendente lite appointed by the Court of Probate, 
and such administrator having the same power 
of protecting the jiroperty as a receiver, the 
court refused to appoint a receiver. Vrn*et v. 

57 L. J., Oh. 552 ; L. K. 6 Eq, 329 ; 18 
L. T. 501 ; 16 W. K. 750. 

On Insolvency of Executor or Administrator. ] 
— Court will appoint receiver of intestate’s per- 
sonal estate, if administrator is sworn to be insol- 
vent, before his answei* is come in. although fact 
of his being abroad (stated in plaintiff’ .s affi- 
davit*) be denied. Siaitt v. Bfali(;.)\ 4 Price, 546 ; 
ISE.'E. 722. 

Creditor tiling a bill against executor cannot 
make a debtor of the debtor a party ; in case of 
insolvency of the executor, the court will on 
petition appoint a receiver, and com[)el the 
executor to allow his name to be used in 
bringing actions. VttcMan v, Mah\ 2 Yes. J. 
95 ; 4 Bro. 0. 0. 270. See also llc,t v. Sim/Mon, 

1 W. Bl. 458. 

An executor am! trustee ])eeoming a bankrupt, 
a receiver was appointed, though the testator 
knew, after he had made his will, that a com- 
mission had been issued. LaiigUy v. Ilamli, 
.5 Madd. 46. But see G-laddon v. Stomman^ 1 
Madd. 14-5, n. ; Staiuton v. Carron dh., 18 Beav, 
146 ; 23 L. J., Ch. 299 ; 18 Jur. 137 ; 2 Eq. E. 466 ; 

2 W. E. 176. 

The circumstance that the party who has the 
administration of the testator’s real and personal 
etfects, is an uncertiheated bankrupt, and was 
not a|>})ointed to his office by the testator is not 
a sufficient reason to induce the court to appoint 


a receiver before answer, where several parties 
interested tlecline to join in the application. 
Sniitlb V. Smith, 2 Y. & C. 353 ; 6 L. J., Ex. Eq. 70. 

An action was commenced in the court of one 
of the vice-chancellors for the administration of 
the estate of a testator, against the adminis- 
trator with the will annexed. The admin istrator, 
being interested in that capacity in the estate of 
another testator, commenced an action for the 
administration of his estam in the ourt of a 
diiferent vice-chancellor, arid then became 
bankrupt. The plaintiff in the first suit mo veil 
in that suit that a receiver of the estate might 
be appointed, and that the plaintiff might be 
permitted to prosecute the second action in the 
name of the administrator: — Held, that the 
plaintiff was entitled to the order asked for, and 
that it was properly made iu the court to which 
the first action was attached. In such a case it 
is not the modern practice to permit the receiver 
to carry on an action iu the name of a bankrupt 
executor or administrator. IfoplthtH. T)i re, Dowd 

V. Hawtiii, 19 Oh. D. 61 ; 30 W. E. '601. 

After an ordei'had been made on summons for 
the administration of the real and personal estate 
of a testatrix, the sole executor and trustee 
became banki*upt : — Plckl, that a receiver ought 
to ].>e a})poiiited, and that the fact of the 
assignees not being before the court was not a 
sufficient reason for refusing to appoint one. 
Johtamj); In ?r, Steda v. (hhham., L. R. 1 Ch. 
325 ; 14 L. T. 242 ; 14 W. R. 493. 

The court has jurisdiction to restrain an. 
executor who has become bankrupt since the 
death of the testator from fuidher acting us 
executo]' ; and, if there is a co-executor willing 
to continue to act, will not requi]*e the aj>point- 
meiit of a receiver. Bowen v. Phillip,s% 66 L. J., 
Ch. 165; [1897] 1 Ch. 174; 75 .L. T. 6,28; 45 

W. E. 286. 

On Ground of Poverty of Executor.] — Receiver 
not appointed on mere ground of executor being 
poor, Howard v. Papera., 1 Madd. 142. S. P., 
TLithornthwaUe v. llusrel, 2 Atk. 126. Anou.. 
12 Yes. 4. 

Of Husband of Executrix.] — An executor 

is under .no obligation to give security, nor is it 
usual for a court of equity to compel liim to give 
any security, unless upon affidavit of insolvency or 
misconduct. But where an executrix, ap])ointed 
guardian of three children by her first liusband, 
marries a second husband in necessitous circum- 
stances, the court will appoint a receiver. 
Billon V. Hounfcadid (^Ladi/), 4 Bro. P. C. 312. 

Executor out of Jurisdiction.] — Where a sole 
executor was abroad, and the beneficiaries under 
the will were unable to obtain an account from 
the person left in control of the property during 
the executors absence, the court sanctioned the 
appointment of a receiver. Biehenn v. Ilarrln, 
14 L, T. 98. vS. P., Wrnthif v. Wenthy, 2 Coop, 
t. Cott. 210. Smith V. Smith, 10 Hare*(App.) 71. 
And see Taylor v. Allen, 2 Atk, 213, whci’c 
husband of executrix was abroad, and order made, 

, Creditor's Administration Action— Executor’s 
Right of Retainer.] — The court will not interfere 
! with an executor’s right of retainer by appointing 
i a receiver at the instance of the plaintiff in a 
; creditor’s administration action merely because 
; the executor will probably exercise his right to 
; the prejudice of the general body of creditors, 
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HOT unless it. is shewn that the assets are being to be entitled to per cent, commission iijion 
wasted. Wdl% lit re, Molomf' v, Broolw, 5i) them. He afterwards transmitted part of the 
Ij. J., Oh. 810 ; 4-5 Oh. D. 569 ; 63 L. T. 521 ; 39 assets to this country to be sold, and the proceeds 
W. B. 139. carried to the account of the intestate's estate, 

and came to this country himself on leave of 
Where Estate in Danger by Misconduct of absence for a short time. The father of the 
Executor or Administrator.]— Where it is pro- intestate, being his sole next of Idn, obtained 
bablc tliere will be a misapplication and wasting letters of administration to him in England, and 
of the effects of an intestate, by a limited liled bis bill against, the judicial assessor for 
administrator, who is only trustee for an infant, administration and for a receiver. And upon 
the court will appoint a receiver. Havers v. motion for a receiver in the suit : Held, tliat 
Haters, Barnard. 23. the Court of Chancery had jurisdiction to sustain 

Receiver appointed before answer upon affi- the application, as the assets and the judicial 
davit of misapplication and danger to the assessor were both in this country, whatever 
property in the hands of an executor, the co- might be the nature of his authority ; and that, 
executors consenting to the order. A strong there being the danger of his taking tlie assets 
case necessary against an executor. JMiRMeton again out of the juris<liction, although he might 
V. 13 Ves. 266. Seealso 12 Ves. 4. be the proper representative of the intestate in 

A receiver appointed where the trustees and Africa, a good case was made for the appoiiit- 
executors had neglected to get in the testator’s ment of a receiver. Ilerveij v. Fitzpafrieh, Kay, 
pshatp nnd hfid thorohv denrived infant legatees 421 ; 23 L. J., Ch. 564 ; 2 Eq. B. 444 ; 2 "W. E. 
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Tiave communicated to her, in the ultimate 
disposal of my property after her decease.” The 
testator’s widow died intestate. The bill alleged 
rhat the. testator had bequeathed the residue of 
his property to his wife, on the faith of a promise 
that she would dispose of his properly in favour 
of the plaintiffs, who were natural children of 
the testator. The court, on motion, supported 
by atlidavits verifying the allegation, granted a 
receiver of the real estates agamst tiie heir and 
tsecond husband of the widow. Podmore y, 
(rtninuHf.T^ Sim. 485. 

lleceiver appointed in a snit hy a specialty 
creditor, the assets being admitted, bj the answer, 
to be insufficient to meet the demand. Chalk v. 
Ilanw, 7 Hare, 398 : IS L. J., Ch. 472 ; 13 Jur. 081. 

Motion in behalf of infant, to restrain defen- 
dant executor from receiving more of personal 
estate, and rents and profits of real estate, and 
hu' receiver refused : pr. ami ordered to pay 
costs of motion. JiuMeu^ v. BurkcHfhjc, Dick. 305. 

In a creditor’s action for administration 
.agiiiust an executrix, a decree has been made 
and a summons taken out for a receiver; but 
pending the summons, the sole defendant died. 
‘The court, on the application of the plaintiff, 
appointeil an interim receiver, whose powers 
were to extend foi* ten days after the appoint- 
ment of an administrator de bonis non, the plain- 
tiff undertaking to use all possible speed in 
obtaining the appointment of such adminis- 
trator and to accept short notice of motion to 
■discharge the receiver. Parkrr, In re, Cash v. 
Parker, 48 L. J., Ch. fi91 ; 12 Gh. D. 293. 

Application, How made.J — In an adminis- 
tration suit, where an order had been made 
that the trustees of tlie estate of the testator 
in the cause should continue to receive the 
rents and profits and proceeds of the estate, and 
keep <lown the annuities bequeathed by his will, 
and from time to time pass their accounts in 
■chambers, and pa,y in tlieir balances, an order 
ap]')ointing a receiver was made in cliambers 
by a vice-chancellor personally, upon the appli- 
cation of some of the beneficiaries, upon the 
ground that the trustees had made default in 
passing their accounts. The trustees and othc]- 
parties oijposed the apjfiication : — Held, that this 
was a matter connected with the manageraent 
of property within the 15 <fc 16 Viet. c. 80, s. 20, 
and that the judge has jurisdiction to make the 
■order in chambers. Booth v. Coalton, 18 L. T. 
384; 16 W. E. 683. 

Ijottcrs of administration were granted to 
the widow of B., who thereupon proceeded to 
administer the estate. Subsequently, upon a 
summons taken out by one of the next of kin 
against her, an order was obtained at chambers 
for tlie administration of B.’s estate. A notice 
of motion was afterwards served by the plaiiitiif 
in a suit by summous for the appointment of 
a receiver, and for an injunction against the 
a<Iministratrix. Dpon the motion coming on to 
be heard, it was objected on behalf of a,notber 
■of the next of kin (the plaintiff in a suit by 
bill), that a receiver and an injunction could 
not bo appointed and granted without a bill 
having been filed ; but held that tlie court had i 
|,)Ower to make an oi'der for the appointment of ' 
a receiver, and to grant an injunction after a 
•<lecretal order made upon an administration 
summons at chambers. Broolwr v. Brooher, ; 
3 Sm. & Giffi. 475 ; 26 D. J.. Gh. 411 ; 3 Jur. 
.(If.S.) 881 ; 5 W. B. 382. 


See also Bt/ water's JSstate, In re, Sargent v. 
Johnson, 1 Jui\ (N.s.) 227. 

In a creditors* action for the administration 
of a testator’s real and personal estate, which 
was commenced in a district registry, it was 
held, upon motion for judgment, that the court 
had jurisdiction to appoint a receiver. Capper, 
In re, Bohertson v. Capper, 26 W. B. 434. 

Where there were two suits for ailministration, 
and a motion for a receiver in each suit came 
on upon the same day, the receiver was a[>pointed 
in both suits, and the court gave the carriage 
of the order to the plaintiffs by whom the first 
notice of motion for the receiver had been given. 
Hart V. Turn, 6 Hare, 611 ; 18 L. J., Ch. 162. 

Appointment of — At what Stage.] — In an 
administration action, commenced by originating 
summons, a receiver may (in a proper case) be 
I appointed immediately after the service of the 
j summons and befoi’C any order for administration 
I has been made. Franclm. In re, Drake v. 
Francke, 57 L. J., Ch. 437 ; 58 L. T. 305. 

I An ailministrator or executor may prefer one 
creditor to another, and there is no equity 
which entitles the court to interfere except 
after judgment for administration. Therefore 
the plaintiff in a creditor’s action for adminis- 
tration is not entitled to interim relief against 
the executor or administrator unless a case is 
shewn of the assets being wasted. Harris, In 
re, Harris v. Harris, 56 L. J., Ch. 754 : 56 L. T. 
507 ; 35 W. E. 710. 

Security by.] — A receiver appointed to collect 
in assets, and to bring actions in the name of 
an executrix, must give security to indemnify 
the executrix on account of such actions. Taylor 
V. 2 Atk. 21 3. 

Accouat.] — The court has no jurisdiction to 
order, in a summary way, the executor of a 
deceased receiver to bring in and pass his tes- 
tator’s accounts, and pay the balance to be 
found due out of the assets. Jenkins v. B riant, 

7 Sim. 171 ; 4 L. J., Ch. 2. 

The court has no jurisdiction to order the 
personal representative of a receiver to account 
for the receiver’s receipts without a bill being 
filed. Ijndqater v. Channel, 15 Sim. 479 ; 16 
L. J., Ch. 248 ; 11 Jur. 273. 

The personal representative of a receiver 
having submitted to account for the rents 
received by the receiver in his lifetime, the 
court has jurisdictiou to order him to pay in 
the sum appearing to be due on foot of' the 
account. Eorm of the order in such case. 
Ilagan y. Fallon, 5 Ir. E(p E. 490. 

In 1812 the executors of a receiver applied 
to jiass his accounts and pay in the balance: 
this was ordered, but payment was not made. 
In 1841 they were ordered to pay in the balance 
without interest, and it was 'held that they 
couhl not object the want of assets. Garden v. 
Badeork, 6 Beav. 157 ; 12 L. J., Ch. 62. 

Eeceiver aiot liable by the failure of the 
testator’s banker at Bristol, with whom the 
receiver, when going to London to pass his 
acconnts, deposited the money, intending to 
draw for it. Bowth v. Howell, 3 Ves. 566. 

Interest,] — Executors of a receiver 

admitting assets, bound to answer what was 
upon a subsequent inquiry found due for in- 
terest. Horey v. Blakemati, 4 Ves, 606. 
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AdmifiBioij of assets to answer rents by tUe 
executor of a ret^eiver, makes him liable to 
interest if iniKle. Foatei* v. Foker^ 2 Bro. 0, C. 616. 

Where the ihaiutiff, a creditor in an adminis- 
tration suit, obtainctl an order for a receiver 
in 1822, but it was not made absolute or acted 
upon until 1884, the court directed an inquiry 
to ascertain by whose default the receiver was 
not appointed"; and directed, that if it should 
appear that it was by the plainti:ff’s default that 
the receiver was not appointed, and if he might, 
tlirough such appointment, have kept down the 
interest on his own demand, he should not now 
be entitled to so much of the interest on his 
debt as would have been paid by tbe receiver, 
had he been appointed as early as he might 
have been. Feivht/ v. Brew, 1 Jo. & Lat. 445 ; 

7 Ir. Eq. E. 41). 

On Application of Creditor.] — A creilitor 

who has proved his debt untler a decree, is 
entitled to a})ply to the inaster for a summons 
on the receiver to account. Loelie v. Aalie, 

1 Hog. 148. 

Salary.] — Where the object of a consent 
is to appoint a receiver over outstanding per- 
sonal estate, the amount of the salary to be | 
allow'ed shouki be tixed by the consent. Burke 
V. Burke, FI. A K. 81). 

A testator appointed as trustee and executor 
a person who foi’ many years had been the paid 
receiver and manager of his estate, the tenant 
for life iDoirig an infant ; the court continueil 
tlie cxecutor^ls receiver at a salary. M'wjwrt 
v. Bur)/, 28 Eeav. 80. 

Other Matters.] — A receiver had been ap- 
pointed of the testator’s estate, part of which 
was in India ; and, it having become necessary 
to have it remitted : — Held, that the pro])er 
course was to refer it to the master, to iiKpiire 
what would bo the most advantageous course 
for receiving and remitting it to England. Fri/r 
V. Abv/.% 1 Jieav. 425. 

Where a receiver had been appointed to get 
in the outstanding estate of the testator in the 
cause, but one of the principal debtors to the 
estate tvas willing to pay the money due from, 
him into court, the court, on the petition of 
some of the defendants, ordered that the debtor 
shouki be at liberty so to do, in order that tbe 
receiver’s poundage might be saved to the 
estate. Kaufli v. (r rattan, 1 Beav. 201 ; 8 Ij. J., 
Ch. 249, * ^ I 

Where a receiver had been, appointed in a 
creditors’ suit, and petitioned to be discharged 
after having passed his accounts ; the defendant 
not having been latterly personally served with 
the warrants, after he had been so by courtesy 
of the plaintiffs solicitor, alkwved to g(> mid 
state h is objection before the master. Oldjidd 
V, CokheiL 2 Beav. 444. 

Under a decree in an administration suit, 
certain parties only were allowed to attend 
before the master ; the master approved of 
some suits being instituted by the receiver, who 
was to be indemnified out of the estate, the funds 
appearing by atBdavit to be abundantly ample ; 
the court oi-dered the institution of the suits 
costs out of the fund 
standing to the general credit of the cause, upon 
service on those only whom the master had 
authorised to ' attend him on the reference. 
Loehhart v. Hardy, 6 Beav. 267 ; 13 L. J,, Ch. 50. 


The plaintiff and the defendant were co- 
executors. The plaintiff being indebted to his 
testator in the sum of 800^. upon bond, filed his 
bill against the co-executor, for an account and 
distribution of his testator’s estate, ami prayed 
for a receiver; upon the answer coming in, the 
plaintiff found that there was no outstanding- 
estate, and that the debt of 800/. due fi'om him 
alone remained unapplied. The })laintilf allowed 
matters to rest as they were, hut the defendant 
gave a notice of motion, asking for the appoini- 
inent of a receiver, as prayed by the bill'; but 
the application was refused without costs. 
B'OMnroti V. Iladlnj, 11 Beav. 614 ; 18 L. d,,. 
Ch. 428. 

A receiver who had been ap])oiute{l in an 
administration action and ordered to })ay to a 
legatee a sum quarterly out of moneys in or 
coming to his hands, was, on the application of 
creditors who had in an action in a common 
law” division obtained a judgment against the- 
legatee, ordered, under Eules of Court, 1875, 
Ord. XLY.. to pay them their debt and costs.. 
(hncamC Butate. In n\ Bapirr v. Wright, -V,)' 
L. J., Ch. 402 ; 14 Ch' 1). "688 ; 42 L. T. 866 ; 
28 W. 11. 827. 

A father, who die<l in 1844, devised to- 
triistees a moiety of his real estate upon trusts 
for his son for life, w”ith remainder to his- 
grandson for life and his sons in tail, and to 
pay all his debts and sums of moiiej as he- 
should owe at the time of his death, whether 
by way of mortgage, bond, or otherw'ise, includ- 
ing 8,bot)/. charged upon the estates ; and he* 

, directed that the rents and proiits of the estates- 
should be received by tbe trustees and be* 
applied ill Itpiidatiou of the debts until tlie^ 
w’hole, including the 8,000/.. should be paid : 
that no person to wdiom any estate for life or 
in tail w’ns limited should be entitled to the* 
rents and profits until the estates were ti.)tally 
disinciimbered and cleared of debts ; and tliat 
the trustees should invest the moneys which 
might come to their haTids upon good secui’ity 
at "interest until the same should be applied! 
in payments under the trusts. A receiver had 
been appointed. The wdiole of the debts had 
been paid excepting the 8,000/-., by sales of 
parts of the estates under orders of tlie court, 
and there w'as an accumulation fund in court 
suiiicient to pay tlie 8,000/. : — Held, tliat tlu> 
receiver must be <lischai'ged, and the tenant 
for life be let into possession of the estates.. 
Teirnrt y. Lairron, 48 L. d., Ch. 678; L. E. 18 
Eq. 490; 22 W. E. 822. 


7. Injunction, Dismissal and Stay of 
Proceeding's. 

To restrain Proceedings of Creditors at Lay 
— Prior to Judicature Acts — On whose Appli- 
cation.] — Where creditors arc proceeding at law 
after a decree, the executor should move to 
restrain them, or he may be res'jionsible. Olarke 
V. Ormonde iKarl), Jac, 122 : 28 E. E. 8, 148. 

Creditors obtaining judgment against the 
executor after notice of a deoree, and buying in* 
the testator’s property, vvoukl be obliged to- 
restore it, semble. Ih, 

After a decree for the ailininistration of a 
testator’s estate, creditors suing at law restrained,, 
on the application of a legatee.. Ih, 
j After a decree for the administration of the 
1 assets in a creditors’ suit against an executor, the- 
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plaintiff, as well as the defendant, may move to After a decree in an, administration suit, and 
restrain a cretlitor from proceeding at law. after the court had taken the assets out of the 
Bokw/i V. (Auneron, :■! L. J. (o.s.), Cli. IBS. P., hands of the executors, a creditor was restrained 
V. Kearsleif, 2 Mer. 482, n. ; Coic v. Khuf, from further proceedings at law, although the 
7 A, 483. n. * ' executors had themselves given a plea of con- 

fession for judgment. But the creditor was 

Prior to Becree.] — This court will not, allowed his costs. Qtiift v. Hugmll^ 1 Ir, Eq. K. 

before a decree, intei-pose in favour of an execu- 110. 

tor, against a creditor proceeding at law. RinAli Where an estate is administered, and the 
V. Ilhjijii, 4 Yes. 088. "" residue is paid over under an order of the court, 

Where a creditor of a testator obtained judg- the executor will be protected, and a creditor 
nient against an executor de bonis testatoris, will not afterwards be allowed to sue him at law. 
and a decree was immediately afterwards made Bean v. Allen^ 20 Beav. 1. ^ 
in a creditors' suit: — Held, that the executor Creditor proceeding against executor at law, 
was not entitled to an injunction to stay execu- after notice of decree to account, is so far com- 
tion on the judgment.’ Vincent v. * Godson, mitting contempt, that upon application for 
3 i)e (t. & S. 7i’7. ' injunction court will refuse him costs' of further 

Where, before a decree was made for the ])rocee<lings at law, and costs of application, 
administration of assets, a creditor of a testator Curve v. Bowyer, 3 Madd. 45(5. S. Aloolier v. 
had ol)taiued judgment against the executor de Reed, 1 Ball &: B. 318. Wthon v. If etkerkerd, 
b(,>nis testatons, and a decree in au administra- 2 Mer. 506. Contra as to the costs, Turner v. 
tion suit was afterwards obtained another Connor, 15 Sim. G30. 

creditor, the court refused to reshmin the Upon motion for injunction to stay a creditor’s 
creditor at law from issuing execution. Roherfs, action on ground of notice of decree in ailminis- 
In re. Fowler v. Roherh". 2 Giff. 226; 6 Jur. tration suit : — IMotion granted, and creditor’s 
(N.s.) 1189 ; 8 W. K. 492. ' costs taxed up to the time of notice. McAMUn 

Where a judgment creditor had, before the v. Hnmv, 1 W. lb 77. 
date of the decree, obtained a garnishee order Upon a motion by (Icfendant administrator, 
nisi under 17 & 18 Viet. c. 125, s. 61 , a motion for after decree in a creditors’ suit, to restrain 
an injunction to restrain him from proceeding creditors from proceeding in aii action at law ; 
further at law was refused, with costs, Ih. the administrator having, by his answer in the 
Although an order for preliminary acconiits cause, stated what assets had come to his hands, 
and inquiries had been obtained in a suit for and liaving given the plaintiffs at law notice, 
administering a testator’s estate, yet the court after they had served their writ to come in and 
will not, on that account, restrain a creditor prove their ilemands under the decree : — Held, 
from suing the executors at law. The order, the defendant was entitlci'l to the injunetion, 
however, does not prevent the parties from and that the plaintiffs at law were not entitled 
having the cause heai’d before the master has to an}’’ costs incurred hy them after the notice, 
made his 1 ‘eport. Teaifiie v. Richards. 11 Sim. Pepper v. Foster, (> Ir, Eq. lb 384. 

46 : 9 L. J.. Gh. 293. ' Held, also, that the fund being deficient, the 

A In’ll-holder brouglit an action against the payment of the costs was not a condition pre- 
executors tif the drawer, and obtained judgment cedent to granting the injunction. Ih. 
iriuler the 18 & 10 Vict.c. 67, before the will was If the answer did not contairi a sufficiently 
proved by them, they not having ai>plie(l for full statement of the assets received, the court 
leave to defend. Execution was levied, but would allow the motion to stand over until the 
before any sale (the executors liaving in the assets were accounted for. Ih. 
meantime jiroved the will) a creditor obtained Effect of a decree against administrator, en- 
on summons an administration decree in equity ; titling him to an injunction against the suit of a 
— Held, that the phiintiff in the administration creditor, ((ualified by requiring ati account of the 
suit was not entitled to an injunction to restrain assets either by the answer or affidavit, Gilpin 
further proceedintrs under the execution. ATtr- v. South auqAon {Lord'), 18 Ves. 469. 
riaiie v. Shiip/s. Ship/s. In re. 4 De G-. J. 4 : 28 In a suit for administration of the estate of 
L. ib, Oh. 433 5 jiir. (x.s.) 325 : 7 W. K. 320. a deceased debtor, the court will not grant an 
AVhere a plaintiff commenced proceedings at injunction to restrain a creditor from proceeding 
law against the defendant as administratrix, W a against the executors of the debtor at law, unless 
debt due to him from the testator, and pending they admit assets or make an affidavit as to what 
tile action also instituted a creditors’ suit in money tliey have in their hands. Lawton v. 
cliancery fer tiie same purpose; and where the Laioton, 8 W. B-. 458. 

<lefendant, before answering the plaintiff’s bill. When an administratrix of an intestate is sued 
cntereil an appcai-ance in the action, and obtained by a creditor, as administratrix, she may obtain 
an Older for its dismissal on jiayment of the debt an order for taking the accounts, and then for 
and costs at law, and then offered terms as to tlie an injunction to restrain such action, ] lending 
costs in chancery, which were not accepted; on the taking of such accounts under 23 tS; 24 Yict. 
a motion bv the defendant to ilismiss (he plain- c 38, s. 14, she undertaking to be answerable in 
tiff’s bill:™,Held, that on the payment of the damages, and the affidavit of her solicitor is 
<'osts offered by the defendant all the proceed- sufficient. Cole, In re, 17 L. T. 494, 
inus in tire suit were to be staved. Beam v. Principles on which a creditor is restrained 
JItnnher. 13 L T. 522: 14 W. 11. 167. from proceeding after a decree for administra- 

tion. Pennell v. Roij, 3 De G. M. & G. 126 ; 22 

After Decree,'] — Where creditor after Ij. J., Oh. 409 ; 17 Jur. 247 ; 1 W. Ib 237. 

decree (in obedience' to which executor pays After the common ilecree in a creditors’ suit, 
away assets) obtains judgment to which decree the executor, not denying that he has assets, nor 
is not pleadable, equity"\viil relieve executor, disputing the debt, cannot obtain an injimction 
J^ank of Faujland v. Morice, 2 Bro. 'P. C. 465. to restrain an action by a creditor of the estate 
Affirming Oiis. t. Talb. 218. against him, commenced before the suit, but not 



affirmed. Ilunnlton {Dnlie) v. Ineledun^ 4 Bro. 
P. C. 4. 

Executor relieYe<i after a verdict at law had 
against him upon a plene admiuistravit, and the 
verdict was had on producing tlie e.vecutor\s own 
letter confessing a mortgage iiiad(‘ to the testator 
for 300^5 the executor proving in equity that 
liis mortgage appeared afterwards to be wtu’th. 
nothing, anil that there were two [)rioi’ mortgages 
upon the same estate, Jlohhmn. v. JieJl^ 2 Verm 
14(h 

In debt against an executor foi* 70b?., executor 
pleads ne unques executor, and, on proving at 
the trial that a chimney back or some other 
slight thing came to the defendant’s hand, ])lain- 
tilf had a verdict ; but equity relieved, against 
the verdict. So in another case, u})Ou the like 
plea of ne luiques executor, plaijitiff proved the 
defendant took money for a pot of ale sold ]jy 
the testator in his li.fetime and equity relieved. Ih, 

An administratrix having an eiiuitabledemaml 
against the personal estate of her intestate, the 
court wull enjoin the next of kin from proceei!- 
ing in the spiritual court, to compel a distribu- 
tion ; but they may proceed to compel the 
administratrix to exhibit an inventory. Bach- 
hovm V. Hunter^ 1 Cox, 842. 

Wherever one creditor or legatee tiles a bill, 
and there is a decree to account, all other 
persons wliose rights can be adjusted in the 
master’s office, are restrained from proceeding at 
law ; but the demand of the person restrained 
must be definite, as iq)on a bill or note, or 
services ascertained, and the order restraining 
must give him a mode of relief here. (Trognu v. 


i (dvoga 

After a decree to account, in a suit for the 
adm ini stmt ion of assets, a jiuigment cred,itor of 
the testator, who had notice of the decree, sued 
out a scire facins against the executor, and 
obtained judgment b}^ default, and issued a tiei'i 
facias de bonis testatoris. The court on tiie 
a[)[)lication of the executor, restrained the 
creditin' from proceeding on the fieri facias, and 
gave the costs of the motion against liini. The 
cases on the sulqcet revieweel and considered. 
Bchnore v. Belmore, 12 Ir. Eip K. 498. 

If a cause for the administi'ation of asvsets has 
been heard foi' fnrtluu’ directions, and the execu- 
tors have |>aid their Ijalances into court, an 
injunction will be granted to I'estrain an action 
against the executors for breaches oi: covenant in 
a lease granted to the testator, and the master 
will be directed to ascertain the damages. 
Sutton Y. J///,s7//Ycr, 2 Sim. 518. 

A court of equity restrains a creditor from 
enforcing his legal rights against the estate ot 
his (.leceased debtor, only n})on the principle 
that the ci'editor is enabled to bring into e [uitju 
with some specified exceptions, all his legal 


brancer is a ])arty. Tluudiahevnj v. ChnatUtn. 
1 Hog. 109. 

After Injunction against Executors.] — 

Where an action is brought against executoi's, 
who are restraiiied by an injunction from dis- 
posing of their testator’s effects, and they resist 
the claim, the court will not stay proceedings, 
although, if a judgment had been signed, it 
might stay execution. Baxift y. Suitor, i"D. l\ 0. 
561 ; 2 C. & J. 4()(>. 

In Eespect of what Hatters.] — An 

executor pleads he has no assets ultra 100/, to 
three several actions. Judgment is had in each for 
100/., upon wdiicli he brings his bill and moves 
for an injunction which 'is denied. Anon,, 1 
Vern. 119. 

An action at law by a creditor against an. 
administrator ; defendant, by mistake of his 
attorney, pleads a false plea, and verdict for the 
plaintiff ; though merits never tried, yet equity 
wnll not relieve. Steidtonaon v. Wdson, 2 ^torn, 
325. 

After a lapse of six or seven years, equity 
wdll not restrain by injunction a creditor of an 
executor from taking in execution the goods of 
a testator for the executor’.s own debt. ' Buy v. 
Mu% G. Coop. 264 ; 14 H, E. 255. 


bouis propriis.] — M 
dant for an injune 
ceeding at law-^ upc 
entitle him to a ji 
against an executor 
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would be of no service to liim if he were delayed 
by a suit here until it could be ascertained 
whether there are assets of the testator to answer 
his demands, which might not be till after all 
chaiKie (»f recovery against the executor de bonis 
propriis is entirely gone. T<‘)‘yei.Dr,^t v. Featherhy^ 

2 Mer. 480. AikI see Broolic v. S]unnei\ 2 Mer. 
4-81 (n.), which was the case of a siinilai appli- 
cation ; and the Lord Chancellor said that if the 
plaintiff at law recovered a judgment de bonis 
testatoris, he would not suffer execution to be 
taken out : but if he recovered de bonis pro- 
priis. he (,‘oiild not restrain the execution. 7h/cp 
Y. AA/rA-/^//, 2 Mer. 482 (n.), where plaintiff 
had obtained the usual decree in a creditors' 
suit for ai] account ; aii action being then corn- 
nieucod against the executors by another creditor, 
to which they had obtained time to plead, and 
after the decree suffered judgment by default, 
plaintiff in equity moved to restrain plaintiff at 
law from suing out execution *, and, it being 
argued that the executor had made himself 
personally liable by this procedure, the Lord 
Chancellor said, that the executor’s suffering 
jiulgment to go by default, was iio more than his 
saying that he was ready to do whatevei* a court 
of law or equity might think j)roper, and granted 
the injunction. Ih.. 2 Mer. 483. 

AVhere, before the usual <lecree for an account 
in a suit by legatees agaiTist executors, a judg- 
ment has been obtainecl at law against them de 
bonis testatoris et si non de bonis propriis, a 
motion made after decree to restrain execution 
11^)011 such judgment was refu'^ed, with costs ; it 
appjearing by the answer of the executors that 
they had, in fact, misapplied the assets. Lee v. 
Paeh, 1 Keen, 714 ; G L. J., Ch. f>3. 

Principles upon which the court after decree 
interferes by injunction to restrain proceedings 
at law with refei'cnee to the priorit.y of the 
tlecree or judgment at law fully considered. I h. 

M'^liether, according to those principles, the 
decision would not have been the same, even if 
no misap])licatioii of assets had a})peared, qutere. 
Ih, . ■ ' ' 

Injunction to restrain proceedings granted 
against a creditor, though his judgment would 
entitle him to execution de bonis propriis of the 
executor. BotMef^s v. Cnnumacli, C. P. Cooper, 
12.7. 

After decree for aiUninistration of assets, execu- 
tor jdeaded false i^lea to action brought against 
him by creditors of testator, in ortler to have an 
opportunity of applying for injunction to restrain 
action. Coiii't gi’anted injunction, and held 
creditor not entitled to judgment against execu- 
tor, de bonis propriis. FteUloi v. Fiddeii,^ 1 | 
■ Sim.. A S. 2.55, 

In Api’il, 1843, a creditor obtained a judgment ' 
by d(.*faiilt against an executi'ix ; a decree in a 
creditors’ suit was obtained in April, 1844 : and 
on tlie 25th May following, the judgment was 
set aside on the terms of the executrix pleading 
plene ndministravit. On the 3rd June, on the 
eve of trial, the excentrix moved for an injunc- 
tion, which the court granted, to stay -execution 
only, and afteiuvards i-efused to permit the 
cre<litor to proceed against the executrix for the 
purpose of cliarging her personally. Al/Iy v. 
Bf(rt()/t, 8 Beav. 45. 

If ill. an. action by a V>ond creditor against the 
heir of an intestate, the latter plead a false plea, 
the court will, after a decree obtained in a suit, 
by another creditor, for the administration of 
the intestate’s assets, restrain the plaintiff at 


law from taking out execution against the assets, 
but not from proceeding against the lieir person- 
ally. Frioe v. Bmns, 4 Sim. 514. 

After a decree in a creditors’ suit, the court 
will restrain a creditor of the testator from pro- 
ceeding at law against the assets, but mk. frotn 
proceeding against the executors personally. 
Feat v. Plelterinf}^ 5 Sim. 569. S. P., Burleii v. 
Poppletvell^ 10 Bim. 383. Poioell v. Powell^ 12 
Ir. Eq. E. 501, 

To restrain Proceedings of Creditors in 

Foreign Courts.]-— The rule which prevents a 
creditor from proceeding with an action for the 
recovery of his debt after a decree in an adminis- 
tration .suit, is applicable to the ease of a creditoi* 
proceeding in a foreign court, and wall render 
him liable to the costs of an application to re- 
strain him after he has received due notice of 
the decree. Graliaiii v. IliiiVioell ,, 1 Mac. & G. 
71 ; 1 H. & Tw. 427 ; 18 L. J., Ch. 225 ; 13 Jiir, 
217. See fmther Intern atio.na.l Law. 

Obtained on Interlocutory Application,] — 

After a decree for an account api list an executor, 
defendant may restrain a creditor from suing at 
law, on motion, and without tiling an injunction 
bill, though until lately that remedy again.st a 
creditor was never grauted, unless a bill for an 
injunction had been tiled. The executor must 
pay the costs till notice of the decree ; and he 
must make an affidavit as to funds in his hands. 
Paxton y. Doufjlas, 8 Ves. .520. And see Pepj^er 
V. Foster, Ir. Eq. E. 384. 

Other Cases.] — A creditor recovered judg- 
ment and sued out a writ of li. fa. thereupon in the 
lifetime of his debtor, and placed the writ in the 
hands of the sheriff ; on the day after, the debtor 
died ; a decree was afterwards made in. the si.nt of 
an equitable mortgagee of certain, parts of the 
real and personal estate of the dclit or, against his 
devisee and executor, for the sale of ^ the mort- 
gaged property, and if the proceeds of such sale 
should be insufficient to satisfy the plaintiff’s 
dclit then for an account and a]_.) plication of the 
general, personal, and real estate of the testator 
in a due course of administration; after this 
<4ecree the judgment creditor levied un<ler the fi. 
fa. on goods left by the debtor. The e.xecutor 
thereiqJon moved for an injunctiou to restrain 
execution, which the court refused on two 
grounds ; fii'st, because the decree for an account 
and administration of the general estate was not 
absolute, but was conditional on the mortgaged 
property proving insufficient to satisfy thcplain- 
tiE’s demand ; and secondly, because the judg- 
ment creditor acquired a right to the goods of the 
debtor by virtue of the writ of li fa. from the 
teste of the writ, and therefore paramount to the 
right of the executor. lianken v. Ifa-nuood^ 5 
Hare, 215 ; 15 L. J„ Cli. 446 ; 19 Jur. 794. 
Affirmed, 2 Ph. 22. 

Creditor having been restrained from procee<l- 
ing at law, on account of decree obtained, 
allowed to prosecute such where proceeding^ on 
decree delayed for some years. Powell v. Wall- 
worth, 2 Madd. 183. 

When the representative of an intestate is 
seeking to give preference by confessing judg- 
ments, the court will give the plaintiff leavii to 
proceed at law to recover judgment with a cesset 
executio, and in the Court of Equity for a 
discovery and account of assets. Barker v. 
I)i/)nares(jite, 2 Atk. 119. 



Second Action with same Objects.] — A 

bill for an account of the personal estate of W. J.^ 
an inte.sta,te, was tiled by the legal personal repre- 
sentative of E, B, against the personal ,re})resenta- 
tives of the de(;eased aduhnistratoi's of W. J., 
alleging that the administrators of W. J . had got 
in the greater part of the estate, and tliat E. B. 
was the sole next of kin. 'i'he suit was revived 
in 1877 by M., a subserpient personal representa- 
tive of E. B., against X. and Y., as representatives 
of one of the administrators, and E., as rt.‘})re- 
sentative of the others, and wa.s ultimately dis- 
missed in 1880 with costs as against all three 
defendants, on the ground that the title of E. B. 
as next of kin was not proved. After tliis M. 
took out administration, de bonis mm to W. J., 
and brought his action as such administrator 
against Z. for an account of the persoiial estate of 
W. J. received by the a<lmmistrators whom Z. 
.represented : — Held, that, although M. formerly 
sued as personal represimtative of E. B., and now 
sued as [>ersonal representative of W. J., the 
action, was in substance a second proceeding for 
the same matter under the same alleged title, and 
that proceedings must be stayed until the costs 
of the old suit had been ]>aid. Mart hi v. Jtraa- 
ekmnp {Eari:), 53 L. J., Oh. 1150 ; 25 Ch. IX 12 ; 
49 L. T. 834 ; 32 W. K. 17. 

Legatees and annuitants are bound by the ])ro- 
ceedings in a suit for administration between the 
executors and residuary legatees and devisees, 
although there may be a question Jis to the debts 
being primarily chai’ged on the real estate, and 
which may incidentally aifect them. Therefore, 
after decree in such a suit, legatees cannot sustain 
an administration suit against the executors. 

V. Patrr.s()a, 15 Bea.v. 28. 

Where an a<hninistratiou summons is heard 
and dete]‘mine<l by the judge persimnliy, the 
plaintiff cannot tile a bill for the same <')bject in 
another branch of the court of co-fu'dinate juris- 
j diction: but if lie is dissatisiietl he must resort 
to the appellate tribunal. v. 'Jliomih 

son, S L. T. 490 ; 11 W. B. 797. 

After a distrilnition of a.ssets under a decree 
jiscertaining I'ights of legatees, advertisements 
for all })e]'sc>]is interesteil to pi’ove theii* chiims 
before the master being })reviousjy published, a 
bill by a legatee against the repj'csentative (jf tlie 
execut(.>r dismissed. Farrrll v. t:>})tith, 2 Hall ck B. 
337. 

Injunction against Eepresentative — To re- 
strain Proceedings at Law.]— I.'he bill stated 
the plaintiff was legatee under a will of which 
the defom.lant was executor : that the usual 
decree for an account of the pei-sonal estate had 
been rnafle, ami the })arties had been before the 
master, when the ])la intiff was charged with 
several articles of the personal estate possessed 
by him ; that the account btdwcen them was 
afterwards referied to an arbitrator, who found a 
small sum in favour of the plaintiffs, but tiever 
matle an award : -but after that the<lefendant, as 
executor, brought an action against, the plaintiff 
for the effects of the testattn' so in his possession ; 
and the bill luayed an injunction to ivstrain the 
dcfemlant from proceed ii'ig at law : and that the 
value of file articles possessed by the plaintiff 
I might be deducted out of the interest ta,kcn by 
him under the will. The court thought u}>on 
this case that the plaintiff was entitled to an 
injunction till the master made his re])ort : a 
demurrer, for want of equity, was, therefore, 
overruled. MilnarY, GooUlen, I Cox. 195. 


Of Administration Suits.]—- After a decree in 
a creditors’ suit, the court will stop a creditor 
from proceeding in another suit for the recovery 
of a demand against the estate of a testator, if 
the object can be obtained in the ffrst suit ; but 
secus if the creditor waould be unable to obtain 
relief in the first suit. CosteHon v. Costrrton, 
2 Keen, 774 : 7 L. J., Ch. 302. 

A motion by cousciit in a creditors’ suit, after 
decree, to stay the proceedings in the suit, 
refused. Fo/'A v, 10 Jur! 168. 

Where a debt is claimed oi* a demand made in 
a suit, and the defendant, admitting his liability, 
offers to pay the debt or comply witli the demand, 
and to put the [daiiitiff in the same situation as 
he would have been in if the liability had been 
satisfied without suit, the court, on inotion, will 
stay all further })roceedings. Ilolden y. Xi/naston, 
2 Beav. 204 : 9 L. J., Ch.l98. 

Proceedings in a creditors’ suit stayed as 
against some defendants, on })ayment of one of 
the plaintiff’s debts, on which alone the defen- 
dants applying w'ere liable, ami under very 
special circumstances, without costs. Ih, 

111 a cretlitors’ suit instituted by the plaintiff 
on behalf of himself and all otlier creditors, the 
defendant is entitled, on motion at any time 
before deci’ee, to have the bill dismissed on pay- 
ment of the demand of the plaintiff and his costs, 
as between party and party; but if there be 
other defendants, their costs must also be paid. 
Pem.hrrton v. Toplutm, 1 Beav. 316 ; 2 Jur. 1009. 


Satisfaction of Plaintiff’s Claim — Infant 

Defendant,] — Where some of the defendants in 
an administration action offered to satisfy the 
whole of the plaintiff’s claim ami the costs of the 
action, the court refused to stay the proceedings 
unless the rights of an infant defendant interested 
in the suit were also provided for. Ciena v. 
Clegg, 17 L. R., Ir. 118. 

* Pund Transferred to Credit of fresh Suit.] 

— If a bill filed by a creditor is dismissed, and 
there is money in bank to the credit of the 
cause, it will be retained until a defendant, also 
a creditor, who is about to tile a bill, can apply 
to have it transferred to the credit of his cause. 
Woods Y, CreagJie, 1 Hog. 313, 

Compromise — Fund in Court.] — It is 

competent to a creditor filing a bill on behalf of 
himself and all other the creditors of a testator, 
to compromise the suit and dismiss the bill ; and 
in such a case, a fund brought into court by the 
executors will, with the consent of the executors, 
be paid to the plaintiffs. Wood v. WestalL 
Y^ounge, 305. 
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Iiij unction graotexi upon motion to restrain*, i 
until the Iiearin^ of the cause, an action by an | 
administrator to recover a, debt which was for-; 
merly due to his intestate — upon affidavit that | 
the intestate had rexiuested the debtor to hold 
the sum due in trust for the plaintiff, and that 
the debtor had accepted the trust, ami ])aid over 
a part of the fund to tlie piaiutiff’. M'Fadde^i v. 
Jenlunn. 1 Hare, 458 ; 11 L. J., Ch. 2H1 ; 6 Jur. 
501. Affirmed, 1 Pli. 153 ; 12 L. J., Ch. l4(5 ; 7 
Jur. 27. 

The court will not ])ermit the executor, after 
the estate has been fully administered in the 
court, to prosecute an action without leave, 
a,s:ainst a party to the suit, for recovery of part 
of the testator’s estate. Oldfield v. Cohheft, G 
Beav. 515. 

A creditor of a testator filed a bill against the 
executor for administration, and obtained an 
injunction and t'eceiver. The piaintiff was found 
a creditor, and the cause was heard on furtlier 
directions, but the injnnclitm and receiver ivere 
nut continued. Tlie executor afterwards brought 
an action at law against the plaint iff" for moneys 
<lue to the testator. The court by injunction 
snmmarilv restraiiicd the proceeding. 'S. 0., 5 
Beav. 132. 

Where -an administratoi* of an intestate has 
joined in giving receipts for moneys effected on 
policies on the intestate’s life, and signed a letter 
to tile office, requiring the company to pay the 
amount to the jiarty who had effected these 
insurances, as securities for moneys advancxid by 
him to the intestate, the court will restrain an 
action commenced by the administrator for the 
recovery of these moneys so received. ANdrewe.^ 
V. Joms, 1 2 L. T. 229. 


gates ou appeal, and B. filed a bill impeaching 
the pexligree of A., and to establish his oivn, the 
court would not, in such case, grant an injunc- 
tion until answei*, to prevent the administrator 
from possessing himself of the assets, he being, 
by the decree of the Ecclesiastical Court, both 
legally and equitably entitled thereto. Meath v. 
Qoenum^ 6 Ir. Eq. E. 304, 

The pendency of a suit in the IScclesiasticai 
Court to have a probate or letters of administra- 
tion recalled, ' 

to induce the court to grant an 
receiver 


is not of itself a sufficient ground 
injunction and 
against the personal representative. 
Qmmr v. Connor. 15 Sira. 598 ; 16 L. J., Ch. 
371 ; 11 Jur. 662, n. 

Where an insolvent executor is getting in the 
assets before probate, the court will restrain him, 
and direct the money to be paid into the bank. 
Smith V. Aifliwell, 3 Atk. 566. 

Injunction to I’cstraiii defendant, wlio was in- 
solvent, from receiving testator’s effects generally 
and from })rosecuting actions at law fo)‘ that 
purpose, granted imxler the circuinstarices before 
answer. Manatidd v. ShaiL\ 3 Madd. 100 ; 18 
E. K. 201. 

Wife who was an executrix, restrained from 
getting in tlie assets of a testator, her husband 
being in West Indies, {ind not amenable to the 
process of the Court of Chancery. Tayloe v. 
Allen, 2 Atk. 213. And see Yetta v. Palmer, 11 
W. E. 765. 

Semble, tliat injunction restraining adminis- 
trator from tiansf erring intestate’s stoxik into 
his own name, wall, hy equitable construction, 
0 })eriite to prevent his })arting with any of 
intestate’s outstanding estate, xvhicli has pre- 
viously come into his liaiids. Seott v. JJeehrr, 4 
Brice, 316 ; 18 E. E. 722. 


To restrain Suit in Equity.] — Motion by 

<lefxnulaiits to stay prxxieedings in a suit, upon 
certain terms, on the grouiul that the same ques- 
tions xvere in issue in a suit instituted b}" them 
against the plaintiffs in Scotland, and which the 
court had refused to stay, refused, xvith costs. 
SfaJnton v. Car ran (\)., 21 Beav. 5{JU. 

A. }n’(»cecded against the executors of B, in 
♦Scotland, in a creditors’ suit in equity by the 
executors, A.’s proceedings xvei'c restrained by 
injunction, but after three years’ ileiay the order 
xvas reversed on appeal. In tlie meanwhile, the 
executors had iustituterl a suit hei'C against A. on 
the same subject. It having been lield, that A. 
had a right to i)i‘oceed in Beotlaiul, lie moved to 
stay the executor’s ju'oceediugs here until the ques- 
tion had lieen decided in Scotland. The motion 
was held iiTcgular, and refused, with costs. Ih. 


To restrain sending Assets abroad.] — 

The court refused, at the instance of a creditor 
resident in England of a deceased trader in 
Ma<lcira, to restrain the agent of the administra- 
trix in England from sending over tJie intestate’s 
money and effects to Madeira, tlie interstate’s 
estate lieing the subject of a suit in Madeira. 
Wallace v. Camnlndl, 4 Y". & 0. 167. 


Injunction to restrain Executor from acting 
— Misappropriation of Assets — Bankruptcy.] — 
Where an executor has misap}>ropria1;(El the 
assets of his testator anel become a bankrupt, 
the court has jurisdictixni to restrain him fi*om 
fui’ther acting as executor or interfeiing with 
the testator’s estate. And where thei’C is a co- 
executor willing to act it is not necessary to 
appoint a receiver, liowen v. PhtlUpn, 66 L. J., 
Oh. 165; [1897] 1 Ch. 174: 75 L. T. 628 ; 45 
W. E. 286. See also Eegsiver, 6, col, 1694, 
ante. ■ 


To restrain Eeceipt of Assets.] — The 

institution of a suit in the Ecclesiastical Court, 
foi* the 


, not a 

ground upon which alone this court will interfere 
to j'ostrain the execuloi* fi’om receiving the 
assets. Wiiere, howevei', t he exi'cutor had agreed, 
thi-ongh his proctor, that the validity of the 
testamentary pajier by which he was apjjointed 
sbi)uld be tried in the suit to recall probate, an 
order was matle for an injunction and a receiver, 
and that order was affirmed on appeal, Wafhimt 
V. JJrent, 1 Myi A G. 97; 7 8im. 512; 5 L. J., 
Ch. 49. 

Where a<lmii\ist ration was granted by the 
sentence of the Ecclesiastical Court to A., as only 
next oi; kin of the intestate, in a suit in which 


Under Common Law Jurisdiction — Stay of 
Proceedings till Probate,] — ♦Since the abolition 
of profert ami oyer the court may, on proper 
cause being shewn, interfere uiuktr its common 
law jurisdiction in an action by an executor, to 
order a stay of proceedings till proba-te is taken 
out, and notice thereof given to the defendant. 
Well v. Athinn, 14 0, B. 40l ; 2 0. L. E, 702 ; 23 
L. J., C. F. 96 ; 2 W. E. 225. 


Since Judicature Acts—Transfer from Queen’s 
Bench Division,] — L.’s executors mortgaged part 
of their testator’s property in fee to C., who 
subsequeutly granted a lease of it for fourteen 


affirmed by the court of dele- 
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C. died, and his exetjutrix 


years to K. and F. 
served R. and F. with notice to pay rent to her, 
aiul, on their refusal, brought an action in the 
Coriinion Pleas Division to gain possession' of the 
]>renuscs uiuler tlie covenants in the lease. The 
surviving executor of L. was let in to defend this 
action as landlord. He had lu'eviously com- 


trix ; but that the proper course was to direct 
the receive!’ to pay the creditor his debt and 
costs out of the estate, resei’ving the question 
whether the payment should be allowed to 
the executrix, llhw/o'.v/c?/, Iti Btlipridije v. 
Womerdeif, 54 L. J., Ch. i}(>5 ; 21) (Hi. D. *557 ; 
53 L. T. 250 : 33 W. R. 1)35, 


Concurrent Actions — Stay.] — AFhevc; two suits 
nre instituted for the administration of the same- 
estate, and, on a decreti being oldaiiied in one 
of them, an application is niatle to stay proceed- 
ings ill the other : the question always fs, wliether 
the latter suit asks anything ra.ore than can be 
obtained in the former, v, St run y way. 

2 Ph. 175; 10 Jur. 1)118. 'B.* P., Gwehir^‘ x. 

Banhy, 3 Ch. Rep. 215. Btw v. Bhjhij, 4 Bro. C. C. 
59. Adtison V. Towyood, 6 Madd. 374. Pott v. 
Gallini, 1 JSim. *8. 206. PUdiford- v. flunter^ 
5 >Sim. 122. Jones v. Coolw, li L. J., Ch. 15. 
Jhddwr Y. Behdier, 2 Dr. ck 8m. 444 ; 12 L. T. 
792; 13 W. R. 913. (fKced\ v, mdmrs, 13 
Ir, Eq. R. 111. IIoojjs v. Kinr/ston iJJarV), 
FL & K. 246. 

Where a second suit for administration of a 
deceased person’s estate is instituted after decree 
in a previous suit for objects whicdi could have 
been well attained in the tirst suit, the bill in 
the second suit will be dismissed, notwithstaudiiig 
it may contain allegations, sucii as fraud or the 
possession of real estate, winch are not contained 
in the tirst bill. ^Bnsiosx. Cbnnor, 3 Mac. & G. 


staying proceedings in the action in the Common 
Pleas Division until after the hearing of the 


administration suit iu the Chancery Division 
Held, that this order ought not to have been 

” 320. 

is pending ill 


made. Croivle v. Bn,m4l, 39 L. T. 

Where an administration action 
the Chancery Division, the judge in \\%ose court 
it is pending can order the transfer to himself 


executor, but not otherwise. Chapman v. 
Mamn, 40 T. 678. 

In March a creditor of a testator recovered 
judgment in the Exchequer Division against the 
executor, and issued execution against him, 
under which the shei’itf returned nulla bona. 
On 7th May the creditor issued a writ in a 
second action in the Exchequer Division against 


the executor ijcivsonaljy. On 12th May airordcr 
was made in the Chancery Division for the 
administration of the testator’s estate. On 20th 
May the creditor delivered a statement of claim 
alleging that the executor had committed a 
devastavit : — Pleld, on an application by the 
executor under Ord. Id. r. 2a, to transfer and 
stay this action, that, tliough by the words of 
the rule the oxeciitor was entitlcfl to a ti’ansfer, 
still that he could not escape his liability (if 
any) by reason of an administration order having 
been made, an<l that the creditor was at liberty 
to pursue his lemedies in the Chancery Division, 
just as he miglit liave done in the Exchequer 
Division. Tmims, In rr, 47 L. J., Ch. 831 ; 88 
L. T. 579 ; 25 W. R. 592. 

A creditor who has obtained judgment against 
the executor of his ilecoased debtor before a 
decree is made for the admin istintioii of tlie i 
debtor’s estate has priority over other creditors, i 
and that priority is unaffected by 32 33 Viet, 

c, 4(5. But where a creditor had obtained in an 
action fu the Exchequer Division an order nisi to 
sign judgment against the executrix of his debtor, 
and before judgment had been signed anotlicr 
creditor obtained in the Chancery Division a 
decree for the administration of the deceased 
debtor’s estate, he was held to have no priority : 
and the action in the Plxchetjuer Division was 
transferred to the Chancery Division, and pro- 
ceedings therein stayed upon motion ma<le for 
that purpose. Stuhljs, In re, IJan,wn v. Stahhs, 
47 L. J., Ch. 571 ; S Ch. 1). 154 : 26 W. R. 735. ' 

Staying Proceedings on County Court 

Jud^ent against Executor personally.] — A 
ci'oditor uf a deceased ])erson sued the executrix 
in the' county court and obtained judgment for 
his debt before^ judgment in an administration 
action. After judgmient for administration and 
a receiver tlie creditor obtained from the county 
court judge an oader to commit the executrix : 
—Held, that the creditor could not be restrained 
fromi enforcing his judgment against the execu- 


54S, 

A creditors’ bill was filed after notice of a 
decree in a simple administration suit by one 
of the next of kin of tlie intestate, but tlie 
decree w’as at that time imperfect in not con- 
taining the usn-tl preliminary inquiries. The 
fj'anie of the creditors’ suit was also di'tfeivni 
in^ making the heir-at-law a ])arty, and in con- 
taining charges as to real estate, as to the 
destruction of documents. I’lie creditors' suit 
having been brought to a lieariug, the vice- 
chancellor made an order directing the plaintiff 
to pay a stated sum to the heir-at-law in lieu 
of costs, and ordered tlie admin istra,lrix to pay 
the plaintiif’s costs of suit : — Held, on appeal, 
that inasmuch as the creditor might have 


a decree had been made in the former suit ; the- 
decree iiaving been olhained without suflieient 
proof of debt, and being also irregular in fornt. 
Bold V. 'Irnuft, I Coll 0. C. 1 ; 'l3 L. J., Clu 
145 ; 8 Jur. 484. 

A creditors’ suit stayed on tlie applicatifui. 
of tlie executors, after a <Iecree in a suit by 
residuary legatees for the aihuinistration of the 
same esiaie, notwithstanding tliere rnigiit be 
inquiries directed in the legatees’ suit," wdii'di 
could not have been necessary in the creditors' 
suit, it }>eing competent tn the master to make 
a separate report, and thereby prevent the 
payment of the creditors from being delayed 
by the business of the ultimate administration 
of the estate, Colder v. Colder, 9 Hare, 276. 

A creditors’ bill was filed, which prayed also 
other relief. Soon after a purely creditors’ suit 
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was instituted hj another party, an<l a decree 
obtained therein within seven days. The court 
stayed the first suit, so far only as it prayed an 
administratiiin of the assets. Biu/den v. Forder^ 

6 Bear. 14-f) ; 12 L. J., Ch. 18P. 

A decree for an account of the testator’s estate, 
and for payment of his debts and legacies, having 
been pronounced but not drawn up in the Court 
of Chancery, a suit brought in the Court of 
Exchequer against tiie same defendants for a like 
purpose by a legatee’s representative was stayed, 
until it was ascertained whether the ]daintitf 
could avail himself of the decree in chancery. 
Moore v. Pr}oo\ 2 Y. <S: 0. 375 : 0 L. J., 
Ex. Kq. 74- : 1 Jiir. 512. 

A bill was tiled by a specialty creditor for the 
administration of an intestate's estate, praying 
also accounts relative to the carrying on of the 
intestate’s business by his administratrix. Soon 
after, a })urely creditors’ suit was instituted by 
anoLher party, and a decree obtained. The court 
refused to stay the proceedings in the first suit, 
hohling that it erabraceil an object not provided 
for by the decree in the second suit. Underwood 
V. Jee, 1 Mac. .V: G. 27(> ; 1 E. & Tw. 371); ID 
L. J., Ch. 171. Affirmins’, 17-Sim. 119 ; 15 Jur. 
99. 

Before the decree in an ordinaiy adminis- 
tration suit was made, some of the defendants 
in it filed a second bill for the same pur})ose, 
charging the executors with breaches of trust, 
whicn, as they did not prove, they must pay so 
much of the costs of tliat suit as arose fi’om the 
attempt to make a case against the executors. I 
So much of The bill in the second suit as prayed I 
for the usual accounts ought not to be dismissed, i 
but the further prosecution of it stayed, and the, 
residue of the costs of all ],)arties to the second 
suit must be paid (Uit of the testator’s estate. 
To //hr V. Sovth/}(ife, 4 Myl. C. 203 : 8 L. J., 
Cln 137: 3 Jur. *214. 

Where two suits for the administration of a 
testator’s estate txre proceeding at the same time, 
the court may stay proceedings in the second 
of such suits iintirT'urther order, giving liberty 
to the parties to apply, and reserving the question 
of costs. Tl/woitei/ v. Fo/rm/zn. 10 Jur. 483. 

A residuary legatee, after mortgaging his 
share, and taking the benefit of the Insolvent 
Debtors’ Act, obtained the usual order for 
administration on a summons, not disclosing 
these facts. The mortgagee afterwards brought 
them to the atrention of the chief clerk, where- 
upon proceedings in the suit were stayetl, and 
the mortgagee tiled a bill for administration. 
All order was then obtained in the summons- 
suit, giving the conduct of it to another legatee, 
and making the provisional assignee, under the 
insolvency, a ]>aity. Notice of this order xvas 
given to the mortgagee, wdio nevertheless con- 
tinued his own suit: — Held, that he ought not 
to liave done st>, and an order slaying fiirthm.’ 
])r()ceediiigs in it wasatlirmed on appeal. 117/ /Y- 
tu/i/to/i V. Fd/rordn, 3 Be G. «Sc J. 243 : 7 W. IL 72. 

Yd-ien a.n ordei*. under a summons to administer 
an estate, will effect all that can be directed by 
a decree in a, prior suit instituted by bill or claim 
for the administration of the same estate, the 
court will, on motion, stay the proceedings in 
the second suit, on paynumt of the plaintiff’s 
costs. Jltieh/e v. llu/nhernfone^ 22 L. J., Cb. 
lUOd ; 17 Jur. 75(5. 

A common administration decree, under a 
summoiis at chambers, is no answer to a suit 
embracing matters which eonld not be included 




ill $ucli decree. Mump v, Greeul/Ul. 20 Beav. 

512 ; 24 L, J., Ch. 90,; 1 Jur. (N.s.) 123; 3 
W. B. 51. 

On an application being made to stay a 
creditors’ suit because of a decree obtained in 
an administration suit subsequently instituted 
by two of the executors against the third, as 
there was no evidence of the amount of assets 
received by the executors, and as it appeared 
that the creditor’s case in the first depended on 
vouchers and documents in the hands ot the 
executors, the court ordered the motion to stand 
over until the executors had ])ufc in^ their answer 
in that suit. Maerae v, S/nith^ 2 Kay A J. 411 : 

4 W. B. 472. 

Oppressive Proceedings — BismissaL] — 

A creditors’ suit for the administration of the 
real and personal estate of a deceased testator, 
was in the list for hearing at the time of the 
institution of a suit by a legatee, who coukl have 
obtained substantial relief in the creditors’ suit, 
in which shortly after a decree to account was 
})ronounced. Subsequently, on the petition of 
a creditor, the greater part of the real estate 
of the testator was ordered by the Incumbered 
Estates Court to be sold- This court, being of 
opinion that the legatee’s suit was oppressively 
and wantonly instituted, refused with costs^a 
motion, under the stat. 12 13 Yict. c. 77, 

s. 42, on behalf of the legatee, to stay his ^ own 
suit ; and ordereil, that if he did not file a , 
replication within a short specified period, his 
; bill should stand dismissed, as against one ol: the 
principal dcfemlants, with costs, including the 
costs of a contemporaneous motion nnule on her 
behalf for its dismissal for want of proseeuti«m. 

The construction of the 42nd section of the 
stat, 32 (5c 13 Yict. c. 77, adhered to, as laid 
down in JJernord v. Fond (1 Ir, Ch. K. 198), in 
reference to staying proceedings in this court, 
when lands, the* subject of litigation here, have 
been ordered by the Incumbered Estates Court 
to be sokl. Mone/ipenn/j v, G/hhinc/, I Ir. Ch. li. 

201 ,. ■■ ' ■ ■ ■ 

Sharp Practice — Stay.] — The rule that 
when two suits are instituted for administration 
of the same estate that shall be prosecuted in 
which the earlier decree has been obtaine(l, does 
not apply where it has not been obtained fairly ; 
and the court held this to have been the case 
where, on the same day of which notice hml been 
given to an executor to appear to an administra- 
tion suumions, he a[>pcareiL of his own accord, at 
an earlier hour, at the chambers of another judge, 
and consented to a decree for a summons tlien, 
and not previously applied for by^ another 
idaintiff. IJurr/s v. Gond/f^ 1 Be G. E. «Sc J. 13 ; 

29 L. J., Ch. 38 ; 8 \V. Li. 32. 

Stay on Terms.] — The common atlminis- 

tvat.ion decree having been made in a suit by one 
of the next of kin, a second suit was instituteil, 
six months after, by another next of kin, praying 
additional relief. The court st:»yc<l the second || 

suit, oil the defendant in the first undertaking ■ 

not to object to any additions to the decree which ^.v; 

the judge in chandrers might think reasonable. B 

Gtvi/er V. Peteruon^ 23 Beav. 83. B 

Where two suits are instituted for the admin is ■ 

tration of an estate, and, a decree is made in one « 

for ordinary administration, hut in tlie otlier suit * 

the prayer extends to other matters, the com-t ■ 

will stay proceedings in the suit in which iu> ■ 
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decree has been raade, on the imclertahing of all 
parties iii the other suit to introduce into their 
decree the extt'a matter prayed by that bill. 

V. 11 W. R. idO. 

Where a decree had been made in a creditors’ 
suit to take the usual accounts of an intestate’s 
estate a short tmie after the bill filed, and, as 
alleged, with a view to prevent another creditor 
who had also filed his bill for the same purpose, 
the court, on an application to stay the proceed- 
ings in the second suit, will give special directions 
that that ])art f)f the real estate which it was 
ailegCH'l the administratrix was about to dispose 
of should be sold in the usual way, and. the 
proceeds brought into court to abide further 
directions with reference to the debt due to the 
second creditor. La/ihesfcr v. Wood, U L. T 
512. 

Discovery.] — On an application being 

made to stay a creditors’ suit, because of a decree 
obtained in an -administration suit, subsequently 
instituted by two of tlie executors against the 
third, as there was no evidence of the amount 
of assets received by the executors, and as it 
ap])eaTed that the creditor's case in the first 
depended on vouchers and documents in the 
hanrls of the executors, the court ordered the 
motion to stand over until the executoi's had ])ut 
in their answer in, that suit. Macme v. tinufli, 

5 Kay & J. 411 ; 4 W. R. 472. 

Semblc, that a cj’editor whose suit in equity 
is stayed, as well as a ci-cditor who is restrained 
from prosecuting an action at law, is entitled 
to iiave a discovery of assets i)ossesse(I by the 
executors, arul payment of the amount into 
court. Ih. 

Orders in both Actions,] — One report 

was directed to be made in two suits (a creditors’ 
and legatees') for the administration td' an estate. 
liuihjon V. Siuje, 8 Myl. C. 688. 

A residuary legatee filed a bill against the 
l)ersonal representatives of a testato]* for an 
account and^ payment. Before decree in that 
cause, a creditor of the testator, upon a bond, in 
respect of which no interest had been paid, nor 
acknowledgment of debt made for upwards of 
twenty years, filed a creditors’ bill against the 
same representatives : and the defendants, by 
their answer to the second bill, admitted the 
existence of the bond debt. Afterwards, the 
plaintiff in the first cause obtained the common 
decree in a residuary legatees’ suit, ajid the 
defendants thereAi})on moved for and obtained an 
order that all further proceedings in the second 
cause might be stayed. The Lord Chancellor, on 
appeal, discharged that order, and in the second 
cause made the common decree in a creditors* 
suit, and <lirected the report to be matle in both 
causes. I b. 

Where there are two administration suits, in 
both of which there must be decrees, endeavours 
should be made so to .manage mattei's as to 
direct those accounts and inquiries only l.)y the 
second decree which were not embraced by the 
first decree. , Smith v. 2 Coop. t. Oott. 2SiK 

Where, by decrees in two . suits, the same 
accounts are to be taken, and the decree in one 
suit gives the mashu- liberty to adopt the account 
directed by the decree in the other suit ; it seems 
expedient in general that the plaintiff in the 
tormer suits should l^e served with all warrants 
in the latter case which respect such accounts, 
and should have leave to attend the master. Jb. 


■ '^Suggested objection to some suits instituted 
with the view only of protecting executors, that 
from the frame of them, the <lecrec must make 
the taking of the accounts contingent u])on the 
master finding that all persons belonging to a 
class are present ; and conseipiently, tlnit until 
the master has found that all the persons consti- 
tuting the class are laesent, and has commenced, 
or is about to commence the taking of the 
accounts, a creditor proceeding at law cannot lie 
stopped. Ih., 2fil. 

A creditors’ suit stayed on tlie application of 
the executors after a decree in a suit, hj resi- 
duary legatees, for the administration of the 
same estate, notwithstanding there might he 
inquiries directed in the legatees’ soil,/" which 
would not have been necessary in the creditors’ 
suit, it being competent to the 'master to make a 
separate report, and thereby prevent the pay- 
ment of the creditors from being delayed by the 
business of the ultimate administration of the 
estate. Golder v. Goldrr, 8 Hare, 276. 

It is no objection to the hearing of a suit for a 
pecuniary legacy in which assets are administered, 
that a decree for the administration of the estate 
of the testator Inis been made at the suit of a 
residuary lc.gatee. but qinere, whether the court 
would (Ui'cct the accounts of the same estate to 
be taken in both suits. Suh,^e v. Loaf her (Lord')/ 
2 .Hare, 424 ; 7 Jur. 867. 

A legatee, on a bill filed by him against the 
executor, is not entitled to the benefit of the 
proceedings had in a suit by creditors against the 
same executor. But the ‘ic.gatees’ suit will be 
referred to the same master to whom the 
creditors’ suit was referred, with liberty to him 
to use the proeeedin.gs had in that suit.' Jh^oad 
V. Jicrun, 1 L. J. (o.s.) Oh. (ID. 

Two successive credirors’ suits having been 
instituted against the same executive, the latter 
suit was permitted to go on, notwithstanding: a 
decree had been made in the former suit ; the 
decree having been obtained without sufiicient 
proof of debt, nmi being also irregular in form 
Held V, Territt, 1 CoU. 'd C, 1 : m L. J., ■Ch’ 
146 ; S Jur. 484. ' ' 

Where an executor filed a bill charging- his 
co-execufor with wilful ilefault, and pro^n'iig for 
administration, for an account, injunction, aiul 
receiver, and that the defendant might bi^ dis- 
charged from the office, of trustee'; ami the 
detendant took out an administration suninious 
the vice-chancellor Laving decided in chambers 
that the case was a. ]n“ 0 [)er one to be dis[)osed of 
on the summons, the couif refused to vary the 
order, notwithstanding tliat the suit and the 
summons were going on si mnltaneouslv. Pitfard 
V. Vauranen, 11 L. T. 766 ; 18 W. R. 425. ‘ 

Immediate Decree.]— The court by con- 
sult made an immediate <lecree in a cause'not in 
the })aper for the administration of the real an<l 
personal estate of an intestate at the suit of a 
creditor, after a summons at chambers for the 
administration of the personal estate ha<i been 
taken out by another creditor, which was I’ctuni- 
able before the first diiy on which the cause 
could be heard fis a short cause. Forzr v. Uomief 
2 I)e G. ck J. 125. 

When a cause for the administration of the 
real and personal estate of a testator 1ms ].>een 
mstitiito(l by one credit oi\ and a summons for 
the administration of the personal estate only 
has been taken out by another creditor, which is 
returnable before the <iause can be hoard as a 
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short cause, the court will, with the consent of 
all parties to the cause, make an immediate 
administration decree on motion, without requir- 
ing the cause to he in the ]>apci\ and heard 
as a short cause. v, Jlampfon, 43 L. d., 

Ch. 137 ; 29 L. T. 57f> : 22 W. R. 182. 

8emble, tiiat the rule is the same even if the 
siiinnioiis is for administration of the real as well 
as the personal estate. Ih. 

The (joiirt by consent made an immediate 
decree in a cause not in the pa])er for the 
administration of the real and personal estate of 
a testator at the suit of a creditor, after a 
summons in chambers for the administration of 
the real and personal estate had been taken out 
by another creditor, which was returnable before 
the first day on which the cause could he heard 
as a short cause. }V/n(p v. Li/ona^ 4 N. B. 
221 . 

Application to Stay —To what Judge 

made.] — Where several suits for administration 
are attached to dift'erent courts, and a decree is 
made in one, an a[)plieat1on to stay the other 
suits ought to be made in the court which has 
pronounctid the decree. Ladhroolte v. liletulon^ 
15 Beav. 457 ; IG Jur. 851, 

Transfer from one Judge to another.] — 

Two suits for the administration of the same 
estate having been instituted in different branches 
of the court, and a decree having been, made in 
the latter (d' tlie suits, the proper ctuirse for a 
part 3 ’ U’ishing to stay proceedings in the other is 
to get it transferred to the judge whopi’oiiounced 
the decree, and to make an a],)plication in both 
suits before that jmlge. IJ if /Ford v. Arroimmiflij 
7 I)e G. M. .Sc G, 434. 

Tlmee creditors’ suits had been instituted to 
admini-ster the estate of the same testator ; two 
in the court of the Waster of the Bolls, and the 
third in the court of Vice-Cliancellor Ki^l(le^sle 3 ^ 
On an application to restrain the drawing up of 
an order made in the last cause, and for leave to 
transfer the same to the Bolls, lea^m was given, 
with the Vice-Chancellor’s eoiiseiit, to transfer 
the same. Penn if v. Francln^ 30 L. J., Ch. ! 
185 ; 7 Jur. (K.S.) 248 ; 9 Wh B. S. | 

When two suits relating to the administration ' 
of the same estate are instituted in dilfereiit 
branches of the court, and in one of these suits 
a dccj’ee has been obtained, the circumstances ' 
ma,y ]3e such as to rentier it })roper that that suit 
should be transferred to the branch of the court 
where a decree has not been made. Comer v. 
JoncK, 14 W. B. 704. 

The rule, that where there are two suits for 
atlministratioi.!. of an estate in different branches 
of the court, they shall both be prosecuted in 
that braucli where a decree is first made, is 
subject to the qualification that the first decree 
is fairly (Btaiued. Jfffrr'iK v. Crundi/, 1 ,.Dc G. 
F. k J,^13 ; 29 L. J., Cli. 38 : 8 W. B. 33. 

Two orders for administration having been 
obtained in different brjuiches of the court, the 
court will order the iwlniinistration to proceed in 
that bra.nch of the court in which the order is in 
the most perfect state, notwithstanding such 
order may be posterior in date. Liftleumd v. 
(JollhiK, 8 L. T. 2G5 ; 11 W. B. 887. 

The court will limit tlie cost of op})Osing such 
an application. Ih. 

Consolidation.] — Where tlicro are two 

suits for administration of the same estate, and 


a decree has been taken in one onljq but the 
relief which can be obtained in that one is not so 
comprehensive as that which can be had in the 
other, the second suit will not he stayed, but 
both suits will be cousolidate<l on such terms as- 
the court shall think just, HohICh.^ v. Oamphdl,, 
2 Hem. & M, 43 ; 10 L. T. 93 ; 12 W. \L 54(>: 

Conduct.] — When an executor and resi- 

duaiy legatee bring separate suits, and a decree 
is xnade'^in both suits, the ]>rocecdings in the 
executor s suit are stayed ; the principle of 
which is, that the residuary legatee has a greater 
interest in carrying on the suit so as to save 
expense than the executm’. JCelk v. Arrher, 
AreJier v. KelJf., 10 Jur. GUa. 

Where several suits are instituted for tlie 
administration of a testator’s estate, and a 
question arises as to their amalgamation ami the 
conduct of the causes, the prefej-ence will be 
given to a resi(lua.iw legatee, or other person who 
has an interest in the resithie, in iirefcrence to 
a creditor. Penuij v. Praneh't, 30 L. J., Gh. 185 : 
7 Jur. (N.S.) 248 9 W. R. 8. 

A creditor issued a writ for the administra- 
tion of the personal estate of S., and subseipcntly 
obtained leave to amend his writ so as to include 
the real estate. Before further steps were 
taken the executors of vS. filed a writ and 
obtained a full administration decree, and then 
applied for the stay of proceedings in the creditors’ 
action : — Held, that the creditors action must, 
be sta.ycd,and that the [daintiff In the executors’' 
action was entitled to the conduct of thO' 
administration. iSmith, In re, J/e3£f(rrffi/ v, 
Affft/ieio, 33 L. T. 804. 

Tliere being two suits to take executors” 
accounts, the prosecution of first suit was, under 
circumstances, stayed, an<l prosecution of decree' 
in second suit was given to ])l:iintitf in. the first 
suit. IIaiD/ie,s v. liar reft, 5 Madd. 17. 

Where there were two administration suits, 
and a motion fora I’ecciver ineaohemne on u])oa 
the same da^^, a receivei’ was appointeil in lioth 
suits, and the carriage of the order was given to* 
the plaintiffs by whom the first notice had been 
given. Hart v. Tnlli, G Hare, Gil. 

Where a bill was file<L for administration a 
daughter against a widow as administratrix and 
onl}” son, and the widow filed a setioud bill for 
the same object against the son, but diil not 
make the daughter a party, the court, on the- 
application of the daughter (the plaintiff in the 
first suit), gave her the conduct of proceedings in 
the second suit. lielalwr v. Belcher. 2 Dr. A 8m. 
444 ; 12 L. T. 792 ; 13 W. B. 913. 

A plaintiff who tiles a bill for the adminis- 
tration of a testator’s estate, charging the 
trustees and executors with hrcaclies of trust, 
ma}'' bring his suit to a hearing notwithstanding 
thatithe ordinary administration decree has been 
obtained in a suit subsequently instituted, to 
which the plaintiff is not a party. If a second 
decree is made, both decrees^ ought to be pro- 
secuted in the same branch of \he court. Where 
a tirst suit is stajmd by reason of a decree in a 
second suit, the plaintitf in the first sail' will 
ordiTiarily liave the carriage of the decree. 
Gamhaco v. Camfretti, L. B, 11 Eq. 439 : 24 
L. T. 770. 

Where there was, first, an action by an eriuit- 
ablc mortgagee to. establish a- charge; and, 
secondly, a creditor’s action for the acimiiiistra- 
■ tion of the estate in which the ordinary decree 
. had been made, the court stajx^d further pro- 
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vv.uay came oacjc to a. with the money. The 
executors of O.’s father, of whom C. was one 
an action on the note as executors 
He id, that as the executors produced the note on 
the trial as executors, they might recover on it, 
although there was no evidence to shew that 
G. s lather ever had the note in his lifetime. 
(jiuh^on V. G Car. & P. 188. 

Writ Incorporated in Statement of Claim,]— 
Wlien a plaintiff sues in a representative capa- 
city, the statement of claim is to bo read for the 
purposes of demurrer as if that fact was stated 
therein. Jo/uhs-vi v. Bin^gea, 47 L. J,. Ch. 
552. 

J cinder of Claims. ]—Semble, that the provision i 
of^ Ord. XVJL r. 5, of 1875, authorising the i 
pinder of a claim by an executor with a claim 
by him iiersonally, refers to a case where the 
plaintins personal claim is in respect of the 
testator as such. Jh, SW )ww Ord. 
XVIIl. r, 5, of 1888. 

^ Action at Law — Joinder of Executors as Plain- 
tiffs.] — Two or three co-executors may recover 
in. ejectment on a demise in the names of both 
Doe d. Stare v. Wheeler, 15 M. &: W. G28 • 1 g' 
L. J., Ex. 812. ’ 

That an executor may sue in his representative 
chaj rfctc.i on a contract made with himself when 
the money recovered would he assets, ’is an 
established rule, and not to be disturbed. 
Heath v. OhlltoR, 12 M. &; W. 632; 18 L J 
Ex. 225. ’ ’’ 

But where there were three executors, and two 
of them appointed a ]jcrson to receive rents due 
to the testator s estate, after his death, and he 
was the agent of the. two only Held, that 
the three executors could not adopt the employ- 
merit and contract, sim[)ly because the money 
lecoverablc belonged to the estate, and were 
not entitled to recover in an action for money 
siicli person to their use as executors 
Ib. 

A., B. and C., executors of D., sold goods of ' 
their testator to E., the price to be paid to C.. to 
be by him distributed among the creditors of D, : 
the three executors may, without a special comit! 
maintain indebitatus assumpsit (or debt) against ■ 
E. Pea/us-oii v. Pearron, 2 N. 471 • 5 R 
Ad. 859 ; 8 L, X, K. B. G2. ’ ' , 

Where three executors ordered goods to be < 
sold as the property of their testator,' and after- ‘ 
wards sued t he purchaser for the am oun t , without ' 
describing themselves as executors in the decia- 1 
ration, and without joining a fourth executor, I 
who was named in the will Held, that the i 
action^ was well brought, as the order for sale i 
w^as given by the three alone, and as they did j 
not act in their character of executors. Pras- ( 
Ault, <) Moore, 340; 2 Bing. 177 ; 1 < 
Oar. k 1 . 302 ; 8 L. J. (o.S.) C. B. 248 ; 27 B. E. < 

Oo 1 * 1 

One of two executors having alone proved the . 
wiiJ, and received a sum due to the testator 


Probate to one only is evidence of the title of 
all. Walters v. PfeU, M. & M. 862. 

Where a [(ayce'of a bill indorsed It to A. and 
L. as executors : — Held, that tliey might declare 
as such ill an action against the acceptor. Mnr/ 
V. Thom, 1 Term Eep. 487. 

A. obtained from the Heralds’ College a .grant 
of arms, to lie borne by him and the descendants 
of his brother. His brother ha<I two sons, thii 
elder of whom was heir-at-law of A., and the 
younger his executor with another person. A. 
bequeathed all his household goods and effects ti> 
his wife, and she took possession of the grant of 
arms Held, that the two nephews of A. had 
not such an exclusive interest in. the grant of 
arms as to enable them to maintain detinue for 
It against the wife of A. Sluhr v. Stutm, 1 
H. &a 257; 81 L. J., .Ex, 510. 

bemble, t hat ev^eu if the executors were 
entitled to the grant of arms, the court could 
not ainmid, so as to give judgnient for the one 
plaintiff who was executor, since the other 
executor ought to have been joined, lb. 

■— Since Judicature Act— Wlien entitled to 
continue Action.] — The original })Jaintiff had 
recovered ^ verdict in an action against the de- 
fendants for statutory fraud. J^endingaii appeal 
to the liouse of Lords the plaintiff died Hidd ’ 
that his administratrix was entitled, to be ioined 
as a party to the action mitler Ord. L. i. 4, of 
1875. Tu'genmr. Grant, 48 L. J., 0 .P l’- 4 
C. P. I). 40 ; 89 L. T. 618 ; 27 W. E 87 * ’ 


Executors as Befendants.]— An executor 

cannot be siieti as such for dividends received 
since the death ot his testator, because" they 
never formed any })art of his estate. Par her v 
Bagltr. 2 Bos. k P. 78. 

Wliere A. and B. being in partnership, A. 
signed an agreement on behalf of himself ’and 
B., and B. survived A. Held, that an action 
on the agTeemeiit lay against the execntoi-s of 
b. without joining those of A. CaUer v. Pather^ 
ford. 3 Br. ck B. 802 ; 7 Moore, 158. 

An action cannot be maintained by a surviving 
co-executor in his own right against the surviving 
piwtner of a deceasetl co-executor, without stating 
himself to be such surviving co-execiitor in tlie 
declaration : where, therefore, the plaintiff and 
1. were appointed co-executors, and the latter, 
at the time of the death of the testator, wms in 
co-partnership with the defendant, and died, 
leaving the jilaintiff surviving; and T, liad iiaiil 
hirge sums belonging to the testator’s estate into 
the partnership account, which wmre placed tr> 
the general credit of the estate of. the testator ; 
and the dGlendant and T. became insolvent and 
none of the funds ever came to the iilaintiff 
Held, that he could not .recover from the defen- 
dant in an action for money bad and re<a*iv(^d. 
commenced by him in his own right against thr. 
defendant in his own right, and ‘not describimr 
hnn as a siirviving part,ner of T. Pltzgerald v. 
Moetm, b I\Eoore, 882. 

Qumro, whether the service of a writ iff sum- 
nioijs, ill which an executor is not desialbed in 
his representative character, is notice to him of 
the commencement of an action against him in 
that character, so as to render him liable to a 
devastavit, if he pays a debt of an c^iual decree 
with that sued for, between the service of the 
writ ot summons and the deckiration. Ber^ xf 
14 .H. k M. 205 ; 5 B. k Ad. 1085 ; 8 L. 
ix. B, 102. 
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Since Judicature Act — Kou-jomder,] — 

111 ail action agaiiist Y. and A., his wife, the claim 
alleged that '\Y. owed the plaintitf 40Z., and that 
at his deatli he appointed by his will M. W. his 
residuary legatee : that IvL VY. died, having by 
her will appointed A., the female defendant, her 
residuaiy legatee ; and that the residuary estate 
■of W. had been assigned by his surviving executor 
to the defendants. The plaintiff claimed pay- 
ment of 40/. from the defeiulants, but the sur- 
viving executor of W. was not made a party to 
the action : — Held, upon demurrer, that the claim 
disclosed a good cause of action ; for even if the 
practice of the Court of Chancery would have 
required the surviving executor of W. to be 
joined as a defendant, the proper course (since 
the passing of the Judicature xicts, 1873, 1875) 
for the defendants to take, if they wished to 
bring him before the court, was to make him a 
party to the action under Eules of the Supreme 
Court, Ord. XYI. i'. 17 of 1875. ILc/iter v. 
Yonwj, 48 L. J.. Ex. 689 : 4 Ex. D. 250 : 41 
L. T.'l42 ; 27 AY. H. 087— C. A. 

Executor both Plaintiff and Defendant.] — 

A party cannot be both plaintiff and defendant 
in. an action ; and therefore, where the plaintiff! 
sued as executor, and the defendant pi leaded 
that the promises in the declaration were made 
jointly with the plaintiff : — Held, a good plea in 
bar of the action. Moffat v. Van Mnlliiufen^ 
2 Chit. 589 ; 2 Bos. & F.‘ 124, n. ; 5 R. .R. 557. 

Administration Action — In General.] — Credi- 
tor, ffling a bill against executor, cannot make 
a debtor a piartv. Ufterson v. J/u/r, 2 Yes. J. 
95 ; 4 Bro. C. C.‘270. 

Creditors of A, cannot maintain a bill against 
the representatives of B. to part of the residue of 
whose estate A. is entitled. Elmdle v. M'Auhnj, 
8 Bro. C. C. 624. 

Bill by cj’editors against an executrix for an 
account. 'lT])on the hearing, the usual accounts 
were (li meted *, but before they were taken, the 
creditoi's tiled another bill against the executrix, 
and against <lebtors to the estate, stating iusuf- 
fieiencyof assets, and charging collusion between 
the executrix and the debtors, but which was 
denied by the answer. Bill dismissed with costs, 
as it was only sustainable in case collusion had 
been proved ; and if allowed, a bill might be 
tiled every single creditor against every 
individind debtor. Ih. 

Tlic general principle that a debtor to the 
■estate cannot be made a defendant to a bill by a 
creditor or residuary legatee against the executor, 
unless there be collusion, insolvency, or some 
special case, is established by jnaiiy decisions, Ih. 

A creditor cannot in any case sue a debtor to 
the testator's estate without making the executor 
a ])arty. Itumnoy v. .^fea(l, Eep. t. Finch, 808. 
ItnjHth Y. JtafpinaH, id. 884. 

A mere refusal by legal personal re].u‘esenta- 
tivos to sue for tlio recovery of assets alleged to 
]je outstanding is not sufficient to entitle a 
residuary legatee or next of kiji to maintain an 
action against the a,lleged debtor to the estate 
an<l the. legal personal representative for the 
re(‘ovc‘ry of such assets. 8})ecial circumstances 
must be shtiwu as a ground for such an action. 
} Alt man v. Yoatnian, 47 L, J-, Ch. 6 ; 7 Oh. D. 
■210 : 87 L. T. 874. 

Tl'Ui circumstances Avhich would suffice to 
induce, tlie court to answer in the affirmative 
an inquiry whetluii* prticcediugs ought to be in- 
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stituf ed, will in general suffice to entitle a pcrsoii 
beneficially interested to sue in liis own name. I h. 

The personal ropiresentatives are the proper 
parties to sue to i-ecover the assets, and jiai-ties 
interested in the estate will not be allowetl to 
sue for that purpose unless it be satisfactorily 
shown that assets exist which might be recovered, 
and which, but for such suit, would ]:>robably be 
lost to the estate. 8ta inton v. Carron Co., 18 
Beav. 146; 23 L. J., Ch. 299: IS Jur. 187: 2 
Eq. B. 466 ; 2 AY. E. 176, 

The rule as to joining the partner of the 
deceased with the piersonal representatives, in a 
suit for administration, without charging and 
proving collusion (if it can be suj:>ported in the 
absence of any additional special circumstances), 
does not apply to such a partnership as a joint- 
stock company. Ih.~ 

After a decree for administration, a legatee 
cannot sue the debtors to recover the assets 
in the absence of any refusal or neglect of the 
personal j’epresentatives to do so. Ih. 

After a decree for administration, a residuary 
legatee tiled a bill against the executors and a 
company in which the testator was a large share- 
holder, and with which he had ha<l extensive 
transactions, to recover the assets, relying on the 
fact that the executors were sharcliohiers and 
officers of the compan}^ and had interests which 
conflicted with their duty. A demurrer of the 
company was allowed, it not being sliown that 
the executors intendofl to neglect the perform- 
ance of the duties of their office. Ih. 

If a testator, when he makes his will, is aware 
of the ciremnstanees and position of his executors 
and trustees, the court will not lightly interfere 
with their discretion ; and althougli tlic circum- 
vstmicc of an executor being an insohxuit may be 
a reason for ap[)ointing a receiver, yet. if the 
testator was aware of his insolvencj", tlie court 
will not, on tliat ground alone, take the property 
out of his hands. I h. 

A bill by creditors against henefleiaries for the 
administration of an intestate’s estate, which 
does not allege insuflicicncy or collusi vc disti'ibu- 
tion of assets, is demurrable. Price v. dlayo, 
28 L. T. 552 ; 21 AY. E. 589, 

Aiij person having an interest, no matter how 
small, in the taking of an accouat, may be pro- 
perly made a party to a bill for an aecount. Smith 
V. Farr, 8 Y. & C. 828 ; 8 L. J., Ex. Eq. 46. 

A suit cannot be maintained in this court by a 
party interested in the intestate’s estate upon an 
administration bond, where no special reasons 
are shown why the proceeding is not taken in 
the name of the ordinary : — lleld, also, that an 
order of the Ecclesiastical Court to attend with 
the bond in chancery as may be requisite and 
necessaiy for the furtherance of justice is not a 
sufficient reason. Bolton v. Powell, II Beav. 
275 ; 10 Jur. 24. 

'Where there is Collusion between Exe- 
cutor and Debtor to Estate.] — A creditor or 
legatee may Iniiig a bill against a legatee or 
debtoi', if he make the executor a party, and 
charge collusion. Att.-Cren. v. Wunne, AIos. 126. 

Though generally a bill by those interested in. 
the personal estate, as ci'editors oi* ’next of kin, 
will not lie against a debtor to the estate ; it 
will, under circumstances ; as in this case, upon 
collusion 'With the representative ; the defendanl: 
was not liable in the character of trustee and 
agent. Doran v. Slmjmon, 4 A^es, 651. 

In the case of a creditor or next of kin, if they 
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- _ “; Jixeciitor Insolvent.] — Suit by creditor 

3 against persons unaccountable to the estate 
3 allowed in special cases, as collusion between 
t’ representatives, or their refusal, &c.. to act 
i .//?/?ovw///^.s- y. ,11 Yes. 20 ; 8 R. R. 71). 

3 _ \7here an executor has become bankrupt, or 
i insolvent, so as not to have the means, or refuses 
’ r the court will permit a creditor to bring a 
; against persons accountable to 

' the estate, and have adininistratinn. //j 
^ _ In an administration suit by a legatee ’against 

^ an intestate, the 

. plaiiitiir made defendant a third iiersoii, whose 
real estate had been charged under a p<)wer with 
a «mn ot money payable to the intestate, charging-- 
that the personal representative was insolvenf 
but not charging colliision witli the debtor, a'he 
insolvency was denied by the answer of the iier- 
sonal i^*preseiitative, and not. proved i,y the- 
plamtiif : Held, that the debtor was improperly 
made a party to the suit : and the bill, as a-AiiNt, 
him, was dismissed with costs. v. Phaipi, 

0 Ir. .hq. R. oOh. 

suit was instituted against .A, and B.. 
devisees of two iiienmbered estates. A larger 
portion of tiie incumbrances v'as paid out^of 
-A. s estate than it was properly liable to. The 
deci’ee directed s])ecial accounts, which were 
prosecuted to a draft repo.rt, finding 18,()0{)7, duo 
to A. out of B).’s estate. A. mado"his will, and 
reciting this draft report, hequeallied an interest 
in the 18,0007. to the plaintiffs, and more to his 
executor. The plaintiffs filed a bill against B. 
and those claiming through him, and against the 
. executor of A., praying llie benetit of tlie former 
decree and to prosecute the special accounts and 
be paid their legacy :-Held, that neithei' tlie 
specific nature of the legacy nor the character of 
the debt constituted any special ease for takino- 
the suit out of the common rule: that a debtor 
to the estate cannot ])e sued bv a legatiKi* ami 
the suit, being to cany out a former d(‘(‘re(' did 
not remove, but rather increased the obicf^tlnn 
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One of two Executors a Surviving Belief against person having Liberty to 

Partner,] — Where one of two executors was a attend — Delivery up of Title Deeds.] — The 
partner with the testator, the residuaiw legatees court has no jurisdiction in an ordinary adminis- 
niaj sustain a bill for an account of the partner- tration action to make an order against a person 
sliip transactions against the executoi*. though who is not a partv to the action but has obtained 


collusion between them is neither charged nor 
proved. Cropper v. Knap man, 2 Y. & G. 3S8 ; 
6 L. J,, Ex, Eq. 9. 

Against Executor de son tort.] — The 

widow of the testator employed A. to collect some 
of the debts due to the testator’s estate, which A. 
accordingly collected and |>aid over to the widow, 
believing that she was the administratrix. The 
wi<Iow subsequently died without having obtained 
letters of administration: — Held, that A. was 
liable as executor de son tort to account to a 
party interested in the testator’s estate, in a suit 
for that puipORc, witliout any charge of collusion 
between such executin' do son tort and the legal 
pci'sonal representative. Sharia nd v. Mildon^ 
5 Hare, 4G9 ; 15 L. J., Ch. 434 ; 10 Jur. 771. 

Other Special Circumstances.] — Principle 

on wliich debtor to estate cannot be made defen- 
dant to bill by creditors, or residuary legatee 
against executor, unless collusion, &;c., aiq)lies 
equally to the case of a creditoi* overpaid by the- 
executor. A li^affer v. Jlmrlry. 0 Yes. 748. 

Tb.e Lord Chancellor said it was very difficult to ; 
define what collusion is ; it must depend on the 
circumstances ; and where a creditor seeks to 
a}-)propriatc to himself the advantage arising from 
the too great facilities the executor may have 
given him to substantiate his demand, or too 
groat readiness in admitting it, the case, as 
against a creditor, must be examined with very 
nice and critical attention before it can be said 
there is not collusion. 1 h. 

Although, as a rule, a debtor to the estate 
cannot be made a part}' to a bill against the 
executoi', unless there be collusion or insolvency, 
tliere may be cases of exception ; where a fund 
remained, in court, being the surplus after satisfy- 
ing a charge on the husband's estate, on which the 
wife had an equitable claim in respect of the 
husband’s debts having Ijeoii satisfied out of her 
estate, and both being dead, the executor of the 
wife refused to enforce hc,r equity against the 
husband’s estate : — Held, tliat a mortgagee and 
judgment creditor against her estate might main- 
tain a suit against her executors and a party 
claiming under tlie husband against the fund in 
court for payment of the debts due from the 
wife. Lanenstrr v. Eror,s\ 4 Bcav. 158 ; 5 Jur. 
525. 

There may be circumstances under which the 
court will, at rhe suit of universal legatees under 
a will, flirect an account against a debtor to the 
testator’s estate, without collusion being estab- 
lislted between the debtor and the pcrsoiial 
reprt.'sentative, or any evidence of insolvency on 
the part of the latter, or of his refusal to sue the ; 
ilebtor, other than his omission to institute pro- 
ceedings for a considerable ])eriod. Barite r v. 
B'irr/f^ 1 De G. & Bm. 376 ; 1.1 Jur. 88 1. 

By Executor against Single Creditor.] — 

An executor cannot maintain an action "for 
administration against one creditor as sole 
defendant, even where, from the executor being 
the universal devisee an<l legatee, no next of kin 
or cestui (^ue trust could become plaintiff or be 
namerl defeiidant. Bnede v. Afleo (2 Verri. 37) 
not followed. MandcnlU v. Afandevilk, 23 L. B., 
Ir. 839--C, A. 


leave to attend the proceedings, for delivery up 
of title deeds relating to the estate. Parltes^ Iti 
re^ Simpson v. Pa rites, 66 L. T. 151. 

Administration Action — Who necessary to — 
Personal Bepresentative.] — The Judicature Acts 
have made no change in the old rule that a decree 
I for general administration cannot be made in the 
absence of a general representative of the estate.. 
Groves v. Lam or Levi p6 Jur. 855, lOGl ; 1 
W. R. 31) approved, and Laris v. Chanter (2 Ph. 
545 ; 17 L. J., Ch. 297) explained. JJowdesivell v.. 
Lowdeswell, 48 L. J., Ch. 23 ; 9 Ch. D, 294 : 38 
L. T. 828 ; 27 W. B. 241. 

A claim filed for tlie administration of personal 
estate dismissed with costs, on tlie gi'ound that 
there was no personal representative of the 
testator before the court, and that the claim 
erroneously stated that the defendant was the 
executor of the executrix of the testator, and 
sought relief against him in that capacity. 
Bouldimi v. Bouldinq, 16 Jin*. 1154 ; 1 W. E, 49. 

The legal personal representative of a testator 
is a necessary party to a suit for the administra- 
tion of his real and personal estate, lltnosell v. 
Morris, 43 L. J., Ch. 97 ; L, R, 17 Eq. 20 ; 29’ 
L. T. 446; 22 W. B. 67. 

An objection to a bill for the administration 
of the real estate only of a testator, and without 
the joinder of his legal personal re}>resentative, 
is valid, though not raised by the auiswer, and. 
may be taken by way of demurrc.‘r ore tenus at. 
the hearing. Ib. 

AVhere such an objection is plain, on the face 
of the bill, it is not the duty of the defendant to- 
give notice to the plalntilf that he will avail 
himself of it, and he will be entitled to the costs, 
of the day. Ib, 

Hot necessary to make any other than the 
executor parties to bill relative to the }>ersonal 
estate, since he sustains the person of the testator 
to defend the estate for himself, creditors and 
legatees. Peacoch v. Alonh, 1 Yes. Sen. 127. 

A fund was alleged to have been carried in an. 
administration suit, “ to a separate account, 
entitled the general account” In another suit, 

; to give effect to the assign.ment of a share of the- 
fund : — Held, that the legal pe.rsonal representa- 
tive of the testator was a necessary party. 
Salmim v. Anderson, 9 Beav. 445. 

On a demurrer to a bill seeking payment of a 
legacy out of assets come to the hands of the 
defendant, wdio was the husl^and of the sole 
executrix, deceased : — Redd, that an allegation 
that all the te.stator’s debts and tlie other legacies 
bequeathed by his will had been paid, and tliat 
there were assets ultra in the hands of the defen- 
dant to satisfy the plaintiif’s donarul, was not 
sufficient to dispense with the presence of a 
personal representative of the testator, the alle- 
gation being one which, even if admitted by the 
defendant, the court would not take his word for. 
Peamy v. Watts, 2 Ph. 149 ; 16 L. J., Ch. 146, 

No good cause of demurrer, that an executor 
is not a party when plaintiffi alleges in his liill he 
knows not who is executor, and prays defemlant 
may discover him. Bowmr v. Covert, 1 Venn 
95. 

The heir of the obligor demurs, because his 
administrator vras not made a party, and the 
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tlie sufviYiTig executor of B., was long since 
dead, intestate; although plaintiff has made 
HKiuiry, he cannot now set forth the name of 
the person who, plaintitf is infoi'med, administered 
to the said H. with his will annexed, since the 
< loath of said executors ; and plaintiff has applied 
to the several confederates herein named for 
iliscovcry of Ihe name of such administratoi* but 
which, although well known to them, they refuse 
to discover,” tlemurrer, because B.’s personal I 
lepieseiitative (who was confessedly a necessary I 
party) was not made a party to the bill, over- I 
ruled, a sumdent excuse for not making him a 
imrty being suggested by the bill. Mijan. v. 
CaMhjp, 2 Ir. Eq. R. 828. | 

It is not an olijectioii at tlie hearing to the I 
trame or a suit, that an administrator who is a 
necessary and not a formal party is brouglit I 
before the court by a supplemental bill, to which I 
the other defendants ai-e not parties. XMl v 
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court, the consignee lieing a party to the suit. 
Ai'tnvr V. 4 Beav. oOG, 

J. M., resilient in America, directed ids execu- 
tor, Q., to convert his estate into caslnaml tiivitie 
It into two parts, and he gave three-fourlhs of 
one moiety to jiersons, of whom some resiiied in 
Irelami, ill equal sliares, and directed Q. to rendt 
the amount to A. and .B., })ersons resident in 
Ireland, to be by them paid to the legafees, and 


^ — a I uii li-isenaige 

to Q. as agminst the legatees. One of the legatees, 
ha\ mg filed a bill against the personal repre- 
sentatives of A., alleging that Q. had remitted 
several sums on account of the residue of the 
testator's estate, and praying an account and 
payment :-Held, that Q.‘was not a necessary 
party. Lynch v. J///.sY/?v7rc, Hay. J. 821. 


'K;:; 


V. 1 JT ’ uj. LUC lestaror 

i ^ in^,, died, the amount was paid to her execu- 
tors, who paid all her debts, exceeding the amount 
to V Inch she became entitled from the testator’s 
estate. The plaintiff was a creditor of the tes- 

lii f ’ . 1 payment of his 

dcM, or the testator’s estate administered: 

-Held, that the Mauritius executors were im- 

plamtiff could not have relief against the execu - 1 
tors of the testator’s mother without havL a I 
of the testator con- ' 

stituted, in this country, a party to the suit 

V&eJAar’ 

A clear ascertained fund was remitted from 


Executor de son tort/J—To a suit bv a 
creditor of an intestate, against an administrator 
de son tort, for an account and pavment it is 
necessary That a legal personal representative 
duly constituted should be a party, v 

; U Beav. 581) ; 21 L. J., Cfh. t>4 ; 15 Jur.* 

Ill a suit for the administration of assets, it is . 
not sufficient to bring an executor de son tort 
alone liefore the court. The leual personal repre- 
snntatrve must be a party. Shcan v, Jfa/,cr 1 
Jones, 440. S. JfeAIlL-tcc v. JIcAll/sfcc, \l 
L. 11., Ir. 588. 

Bill for account, receiver and injunction 
against an executor de son tort. Administration 
taken out by another person after bill filed 
Held, that the administj’ator might be rirovierly 
made a party by amendment. Bednlniore v. 
Gregory, 2 Hem. & M. 491 ; 84 L, 4., Ch 892 - 
11 Jur. (x.s.) 868 : 12 L. T. 863 ; 18 W. it. 674 ’ 
Ain allegation that the defendant, being the 
person entitled to take out representation to a 
deceased party, refuses to apply for it, and im- 
pedes the plaintiff in procuring a grant of it to 
any other person, is not a sufficient answer to a 
ciemuiTer founded on the absence of sueh repre- 
sentative : but secus, if the bill alleges that' the 
grant of representation is actually in litigation 
in the Ecclesiastical Court. Lennv v. )Vatt\' 

2 Ph, 149 ; 16 L. J., Ch. 146. 

To a bill by a legatee for general adminis- 
tration against the defendant who, it was stated, 
had proved the will, and had possessed himself of 
the a.ssets and made v'arious payments, it was 
pleailed in bar to the whole bill that he had not 
proved the will and was not the legal ijersoiiai 
representative of the deceased: — Held, that t lie 


without liberty to ameiul Gary v. HUlr 

Oh. loo : L. 11. l.T E(1. 79 ; 2ti h. T. (! ; afw! li’ 

iob- 

A creditor of an intestate tiled a plaint in a 
county court against tlie widow and two other 
persons for administration of the estate, an<i for 
an account against them as executors de son 
tort. On the plaint coming on for liearirig they 
demurred to it ore tenus, rin tlie ground that tlie 
! legal pemonal representative was not before the 
court. Ihe hearing was then adjouTned, and 
shortly atterwards the plaintiff took out admini- 
stration. On the case subsequently again coming 
on for hearing the county court jiulge dismissed 
the plaint so far as it sought relief against the 
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defendants, but made a common administration decree so made was discharged, but with leave to 
decree, giving the plaintiff leave to amend the amend. Ib, 

plaint by stating the grant of administration. On An executor who has’ nob proved the will is a 
appeal : — Held, that a bill fur an account against proper party to an administration suit, provided 
an executor de son tort was sustainable, not- he has acted as executor, though he may not have 
withstanding the absence of the legal personal received anything as such. v. JMl, 10 

representative. Coote v. IVkltfnigtim, 42 L. J,, Jur. (N.S.) 376 ; 10 L. T. 77 ; 12 W. R, 589. 

Ch. 846 ; L. R, 16 Eq. 534 ; 29 L. T. 206. >S. P., A statement by him, in answer to an inquiiy 
Jlayner v. Aiw?ile}% 41 L. J., Ch. 697 ; L. II. 14 by a creditor that he is an executor, and that the 
E(i. 262 ; 27 L. T. 506 : 20 W. R. 859. will has been proved, will render him liable as an 

The legal personal representative of a testator executor. Ib. 
is a necessary party to a suit for the administra- A defendant who in bis answer says that ho 
tion of his real and personal estate ; and if he is believes the testator to be incompetent, instead 
not a party, no decree can be made in such a of saying that he was told that the testator was 
suit, even although an executor de son tort and incompetent, but laiew’ nothing about it, will 
tlie trustees of the real estate arc before the court, be held to have insisted on that allegation as a 
Cuote V. Wh}tthi{iio7i^ and Ihnjtier v. Koeldei\ defence to the suit ; and the allegation will be 
supra, dissented from. Aoivnell v. Morrh, 43 *L. J., confirmatory evidence that he took upon himself 
Ch. 97 ; L. R, 17 Eq. 20 ; 29 L. T. 446 ; 22 W. R. the executorship. Ib. 

_ A testator having named four pe.rsous to bo his 

A creditor of a testator brought an action executors, two only proved the will, leave being 
against the executors, who had not proved, but given to the other two to come in ami prove. One, 
had gob in part of the assets in Airstralia, alleging a solicitor, who had' neither renounced nor dis- 
i hat they had paid some of the legacies, but re- claimed, but who had stated himself to be acting 
fused to pay the funeml expenses and debts ; and as solicitor to the executors, was made a party to 
also against other defendants, alleging that they a creditor’s suit. Hedisclaime<l the trusts Inffris 
had gut ill a portion of the assets in England, and answer, and maintained that he was not a proper 
that they threatened to dispose of such assets party Held, that if not a necessary, he was not 
without regard to the debts. The plaintiff an improper, party to the suit. 6, 9 L. T. 660, 
claimed, as against the executors, administration Where R. by his will directed his executors to 
of the estate and payment of the debts; and invest l,500/./and to pay the interest to his wife 
against ^ the other defendants he claimed an during her life, and after her decease to divide 
injunction to restrain them from parting with the principal equally among his five children; 
the assets : — Held, that the executors wei’e and the will was pi’oved b}^ one of tlie executors 
rightly sued, althougli they had not proved ; only, who possessed himself of the assets, and sot 
and that the other defendants were properly apart the 1,500^., and })riid the interest to R.’s 
made parties as executors de son tort. Lovett, wife during her life ; and also made some ])ay- 
I)i ve. Ambler v. Linds// y. 45 L. J., Ch. 768 ; merits to the children — in a suit by the repre- 
3 Ch. D. 198 ; Bo L. T. 93 ; 24 W. R. 982. sentatives of R.’s children, for their respective 

shares of the 1,500/., upwards of thirty years after 
• Co-executors.] — Bill for account cannot their right accrued, praying that the executor 
be filed against one co-executor only, either as a might be declared to have been, a trustee of the 
creditor or as residuary legatee. Sen rnj v. Morse. 1 ,500/, for R.’s children : — Held, that the executors 
9 M<xl. 89. of it.’s will, who did not prove, were not ncces- 

All epeutors iniist sue and be sued, though one sary parties. iMly v. Kinvan, 1 Ir. E<p R. 156. 
be an infant, Odfl/'y v. Jenney. 3 Ch. Rej,). 92 ; One devises that his executors should sell his 
Nel. 42. ^ ^ land, and leaves two executors, one whereof dies, 

It is sufficient to make those executors parties and the other renounces, and administration is 
who have proved the will, and the other execii- granted to A., wiio brings a bill against the heir 
tors, if they have dcnninds out of the estate, may to compel a sale ; whether the renouncing exe- 
come in iis creditors^ lieforc tlie master. Jhviv/i ciitor, inwiiom the power of sale, collateral to the 
V. Pitinf/n. (xilb. Eq. Rep. 75. Ami sec Wanli- executorship, w'as vested, ought not to be made 
fordw anbford. 1 Salk, 307. Cramer y. Morton^ a party, qiuere. Yates v. Comjdon. 2 R. W. 308. 

2 Moll. 108. Where an executor in trust was outlawed, and 

M here oue executor has alone proved, he may a witness proved he had inquired after and 
sue w’ithout making the other executors parties, could not find him : — Held, not necessary to 
although they have not renounced. Davies v. make him a ])artv. Jleatb v. Pereival, 1 B. W, 
n illiams. 1 8im. 5 ; 4L. J. (o.s.) Ch. 210. S. P., 684 ; 1 8tra. 403.*' 

Lyn/L v. Musyrave. Hay. A J. 821. But sec 

Perynsson v, Ferynsson. liny. A J. 3oo. Houston Personal Representative of a Representa- 

V. O (h)uior. Hay. (k J. 718, tive.] — In an administration suit against a sur- 

A testator ap})ointed three executors, and viving executor, it is not necessary, iu all cases, 
made his executors and two other persons his to bring before the court the representative of 
r(‘sidua)’y legatees. All the cxeeutoi's proved, the deceased executor. IMasters v. JJarms, 2 
and one of them filed a bill for the administra- Y. k G. C. G. 616 ; 7 Jur. 1167. 
tiun of the estate, and foi* a partition, to which A bill sought to charge the survivor of two 
am )thtii- of the executors was made vsoie defendant, executors with a loss occasioTied by a breach of 
I'he r<unaining executor and also the other two trust committed by both, and also asked a 
r(‘siduary legatees were served with a copy of the general account of the testator’s estate : — Held, 
decree eld, that the bill could not be sus- that the representatives of tlie deceased executor 
tallied wnihout making the remaining executor a were necessary parties to the vsuit. 8ecus, if no 
detendant. L//te?i. v. Lafeh. 44 L, J., Ch. 445 ; general account had been prayed. lUrjqs v. 
L, R. 10 (R. 464. Penn, 14 L. J., Ch. 326. 

A decree; for an aecuanit cannot lie made against To bill by assignee of deccasetl. executor 
an executor who is not a party to the suit, A and residuary legatee, against co-executor and 
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"t'rjriS l aeceasecl'exoont,.i. .-as a 

?o eSS;k"^S k':t4rto'’w te™ v -fn'^ <<tora^tJaa.n,Mion ,li.,,e„si,.g 
a bankrupt, and m Zt statThe had obtaW 

I'lis certiiicate, overnilotl J^iunt v f ^ 

Moll. 487. ^ ^ persoDs were interested in the estate. 

Id a suit for an account of the assets of a 

deceased person, the personal representativo of diiected Ins two sons, who were 

his former representati^ is prone • v executors, to carry on his trade with his 

‘Co-defeiidant with his contmnmo>^or previous tf 

personal representative. Holland v ]pnor 1 rliVI n widow and sisters, which tiie sons 
Myl, &: K. 237 ; Coop. t. Bronu.h ^ A hdl' ^ intestate. 

R., by his will, directed his executors to invo.t till against the 

l,i>00/., and pay the interest to his wife diirirw T ^ ^ continued to carry on the 

her life, and ‘after her decease to divide the ^l? 

principal equally amongst his children • and IVI lltt bad died, there was no 

oneof theckWoiu alm^^^^^^^ ™al repress at before the court. Ilis 

died, and by his own ^ 

tors, both of whom proved his will • one of them 4nfk‘ ^ personal repre- 

^HSSaiSEI, 7™— ^ 

party. /Mly y. lurwan 1 Iv Ea U i ^be surviving executors foi* what he 

Afte/adecree to acco uitTn p ^legations of rendering aipyaeco 

ami 0. (the, ox.^tors T a. L a suT or th. ^ v exocxuor, or of X'eoeipt of assets by 

administration of A.’s assets) B died It 4 

appearecl that B. had rcceivecVkrtkf Le asse^^ mor ‘L® the deceased 

of A., an<l it was alletred but not, nkLd tlLt be '“(tf “• -y; v 18 l. T. S47. 

died insolvent :— Hefei, that the cause could iik sppDW hied against an executor, 

procecHl until the rkresentative "4 B 4 1- 

brought before the court. JJ-J/a/wn v OHelhi thp okk d 4 ‘^bn^’^^i'^^nation oi his estate, and 
5 Ir. Ch, R. 28S. u Kelly, the executor by Ins answer ad mitted a surplus 

One of two executors, who were stated to hnx’P ^4' possession, 
possessed their testators assets iointlv dkri 

before a suit was could not be 

tion of the testator’s estate : -Held that the but 

representative of the deceased executor was not th ’ a ^4 i + ^’epi’C'^entative of 

?2'jurGl? 72.S '* ■"* 

In a suit for an account of administrating nf +iJ/ ‘"J' bill is hied against an rulminis- 

personal estate of a testatrix, the iiersonal reni-o fit f- * ^ ^ inqieii'ect, unless 

sentativeof a deceased executor oc the testatrix })ersonal repre- 

may be p,roperly made a co-defendant witli the 1 L J t o 
smwivmg executor, only where it distiimtto ^ ^ Oh. I.-,. ^ 

appears that the deceased executor possessed inf'’ ?^eised or lands, and iiidebtetl in 

Wmself of assets; and <bed intestate, leaving a wife and 

bill, that the esecutoi’s A and G both i,7-r,TO^i touk nut administration and 

the will,&c., but that G ,' who waa d^V Lire leS b'T ‘“'d -He.s, 

^ted as executor, the court will not infer that soinl p-lb possesses lior per- 
a. possessed himself of assets, so k t Hust f; St# ’ heir, ti,e 

the plaintitf in making hfe pe .soiinl ronrSa o fi. *'' 

tiveaco-defendaut with the snrXind v«.ntor 1 7 the lan<l : the administrator de 

y. GoUn„, i Ir. r! 

A person acting in the management of nssot^ rik! ^ \ ^ * 

though there be an executor who aftei'wards tor’s* psta to exec-utfii's to have a tosta- 
proves the will, is liable as an executol de wit ^ the will lid"'- 

tort, iinIe!:3xS it clearly appears that he was mii\^ oiiom i +■ u' Dupeaching certiun ae<!toinjts 
an agent; and when the evidmice left This in 

doubt an inquiry on the subjbt T as dilkteT a w Td' Tt co-excoutor, it 

An executrix and A. B., who was named an leweseLtatiVo T 

executor, acted and died without moTine the imto IT t '? ^ deceased executor was 
will, which was proved by the su?4°kT ex7 hpTl ®”7’'5 »mle 
■cutor named in the will. W latter and^A* B ^ thi ‘‘loemint to the rcoeipis 

.na for an account :-HeId thatThfpksTkl 
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to be a .siipj>lemeiital bill bringing before the 12 Sim. 6)* Burch v. Oomet/, 14 Jiir. 1009. 
eourt the perscnial vepresentiitive of the deceased BhaJtels v. Micliardson, 2 Coll C. C. 31. 
executor, aud also the assignees of one of the In a suit by persons interested under the will 
surviving executors, who had become a bankrupt, of a testator to administer his real and personal 
and praying that the accounts and inquiries estate, it is not necessary to make tlie heir-at- 
directetl by the former decree might be prose- law a party, or to prove the will Marriott, v. 
cuted, and that an account might also be taken Marriott, 1 5 L. J., Ch. 422. 
of the receipts of tlie deceased executor ; — Held, In a , creditors’ suit for the sale of tlic real 

oil the (iemiii'i’er of the assignees of the bankrupt estate : where there was no personalty, and the 
executor, that the suit for the last-mentioned executorsrefused to prove the will, it was decided 
purpose, not being supplemental was irregular, that the heir-at-law must be a party, and a dminis- 
Wihoa V. Todd; 1 Myl. & C. 42 ; 5 L. J., Ch. 9. tration with the will annexed obtaineil, in 0 ]*der 
If, ill a suit in which A., a creditor, and B., to shew a deficiency of assets. FordhauiY, Itolfe, 
an administrator, are made co^plaintifis, B. dies, Tam. 1. 

after a decree for the administration of the })er- The inheritor is a proper party to a supple- 
sonal estate, B.’s personal representatives ought, mental bill wliich is filed to have the benefit of 
in the further prosecution of the suit, to be made a decree for sale against a person to whom he 
parties in respect of B.’s possession, of assets ; hud, pendente lite, conveyed the legal estate in 
but as tliey are accounting parties in respect of the lauds by way of mortgage. Ilutlcdgr v. 
such po.ssession. they must be made defendants, Butledgc, 8 Jo. k. .Lat. 307 ; 8 Ir, Eq. E. 84. And 
and not co-plaintilfs. Barun v. Lcrcr, 1 L. J. see Barron v. Barron, 3 Jo. & Lat. 320, n. 

(o.s.) Ch. 105. Real estate in India being made by statute 

The nqu’cseiitatives of a deceased executor are personal assets for the payment of the debts 
not necessary parties to a suit by the survivor, of a deceased debtor, it is unnecessary to make 
for an account against an agent em})loyed by the debtor’s heir-at-huv a party to a suit insti- 
tbe two jointlv, Slater -w ir/icc/cr, 9 Sim. 15G ; tuted for the administration of the assets. Story 
2 Jur. 887. v. Fry, I Y. & C. C. C. G03 : 11 L. J., Ch. 373 ; 

6 Jin'. 1029. 

■ Lunatic — Guardian ad litem.] — In a A testator directed his trustees to invest his 

suit, commenced by summons, for the mlminis- personal estate, as soon after bis death as a con- 
tration of tlie estate of an intestate, against the venieut purchase could be found, in real estate, 
administratrix and her hnsbarid, the husband and settle it according to certain limitations, 
became lunatic, though not so found by iiiquisi- These limitations having become exhausted 
tioii, and the court on motion ex parte, supported before the personal estate had been invested: 
hy afiidavit of fitness, appointed a guardian ad — Held, that the heir-at-law of the testator was 
litem. Ooljuld’iston, In re, 1 Sin. -k G. (App.) xii. not a necessary jiarty to a suit to have the rights 

to the fund declared. Hereford^ v. Baronhill, 

Suit for Interim Protection of Assets — 1 Beav. 481. 

€laim for Administration added. ]— A bill filed for Where a Scotch sequestration had issued against 
the protection of assets before administration a testator’s heir, and it was necessary in a suit to 
granted, is dciimiTable for want of parties if it have the testator’s renl representatiim before the 
prays an account of the estate. Bawling^^ v. court, the trustee under the se(iucstration, who 
Lambert, 1 John, k .H. 458. 8. 1\, De Fencherca was named as a defendant to the suit, and stated 
Y. Bawea, 5 Beav. 110 : 11 L. J., Oh. 394 ; G Jur. to be out of the jurisdiction, was held to be a 
.594. Orerin(jton\,Ward, M llo. sufficient representative of the testator’s real 

estate. TF/Z.s7o/. v. J/nmr, 1 Myl k K. 127. 

Heir-at-Law. ] — Though, at law, a The infant heir and only sou of an intestate, 

■specialty creditor may sue either the heir or was joined with his infant sisters, in, a bill against 
executor, yet, in equity, he must make both the widow and administratrix of the intestate 
parties. Mador v. Jarhwn, 3 Atk. 40G. And for an account of his real and personal estate, 
see Plnnhet v. Frnmnt, 2 Atk. 51. and for a guardian and maintenance : — Held, 

To bill against executors of testator, on wdiosc that the interests in the real and personal estate 
land aunnities were cliarged, seeking arrears were distinct from each other, and a deinurrer 
accrued due in life of testatoi-, heir need not be for multifariousness allowed. Bann v. Dnnn, 
party ; but for arrears since testator’s death, he 2 Sim. 329 ; G L. J. (o.s,) Ch. 175. 8. Il, Maud, v 

must. V. Bowe.s’, 9 IMod. 309. Aehom, 2 Sim. 331. 

In a bill by creditor, under the 8tatute of A legacy being charged on a mixed fund, and 
Eraudnlent Devises, against the assignee or the bill containing an averment that the testator 
devisee only, the heir-at-law is a necessary was not, so far as the plaintiffs were aware, 
party ; and for want of him the cause ordered seised of or entitled to any real estate at the 
to stand over, fFarren w Staavdl, 2 Atk, 125. time of his death : — Held, that though the 
If an action at law be brought, it must be averment was informal, it was sufticioit to 
both against the devisee and lieir-at-law, and render it impossible for the defendants to object 

equity follows the law in this respect. Ib. on demurrer that the heir-at-law or devisees 

in a c]-edi tors’ suit, since the 3 k 4 Will. 4, were necessary parties. Beardmore v, Gregory, 

■c. 104, making tlie real estate subject to the G N. R. 23. 

<lcbts, it is not necessary to establisli the will 

.against the heir. Goodchihl v. Terrett, 5 Beav. Beneficiaries.] — One of two executors 

398. may sue the other executor for an account and 

In a creditors' suit, instituted under 3 k 4 payment of moneys owing by such other executor 
Will. 4. c, 104, the bill not praying the will to to the testator at the time of his death, and to 
be established : — Held, that tlie licii* w^as not a such a suit the persons beneficially interested, in 
necessary party. Weeing v. Fraius, 7 8im. 54G ; the estate are not necessary parties. Pvahe v, 
5 L. J,, Ch. IG. S. il, Bridge,^ v. Hinannan, Ledger^ 8 Hare, 313. 

IG 8ini. 71 (overruling Brown v. Weatherby, One of three executors and trustees filed a 
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claim to have the testator’s real and 
estate administered, making his co-( 
alone (not incUiding any i)erson bp- 

mterested) parties liHcM, S the' 

U Jur ® I’e G- & 

Where an execntor has 
specihe bequest, the 
are not 
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a 'general rule, that a 
necessary or proper 
personal 
pro-;' 
■Bhfr,: 
■wceji the 
Eitee, wliicii it 
a .i^'oucral 
el'toruaircls 
ratce an^ainst the 

executor to determine 

pecuniary k^i^atee, on the 
made a 
over- 


iJ.iu} TO a bill ior an account of the 
estate It is the duty of the executors- ti 
tect the estate against inipro])er demands 
where a question directly o<‘ciirre(l diet 
residuary legatee an<i a pecuniary le 
was found impossible to detennine in 
administration suit, and a suit was i 
I instituted by the residuaiT leg; 

|)ecuii{ary legatee, and the ‘ 
it, a demurrer by tlie 
ground that he had improperly been 
party, ivas uniler the special circuiiistiinee. 
luled. JferfJord{Jfi,i-fj/>i!.^)v. l)i‘ Ziehi (Vo, 
9Bea’i.ll; If) k. ,T., (Jh. ^ 

legacies are given in 
’cqnire a construction 
‘"hare nor proper 
.ration of the 


not assented to a 
persons beneficiaily entitled 

necessary parties to a suit rdatin J to 
Tutn "fp 

lunu, luin. A: B. ol4, ; 24 K. B. 108 

in portions of propei+v 

me possession of the deceased at his dentil 
are not necessary parties to a sxiit for the admi'nis ’ 

wh^^t «dri 

over a aum to be' raised out o7the°pereonal State 

rekt" ot H terms so 'antbigu;;:; as to rc~-r:. 

suit was brought against her ™ th^ ^wiftr ^’ospeet to be pnt on the will, „ 
and the devisees of his real pstntA " piwties to a suit for the administrat 

whichthowifedied,kvLwher1wi?;‘^"^^^^^^ “ 

ae tod (only in part S mtl ' 

bill was afterwards filed ai?ain<?t lim- d ^ ^^here, in the administration of 

tatives to revive the adminiirtration^nit Bweld’ of'/d. ”■ ‘'"“““’on Betw 

that so far as the obiect of tlm em’f V ^ ^ ^ Pecuniary legatees and the 

the appointodfundSrft^^ fo 4at , 



to a suit, they m ght bo romAsett ?^,‘^ofo"‘lnnts When a bill 

In an action against an executor, the n' 

^ mlnuu..sti;atorof W., deceasal, who wi’ 
loi life under the testator’s will dai 
declaration that a sum of money wS 
defendant ha.I raised for payment of d 
mortgage of part of the testator’s estat 
bad subsequently ], aid off out of inoomerl 

corouk1“'ti"r payable out 

m pus of. the mortgaged estate. The n] 

and ’ainl '"onoy, anac 

necessary, adminisi 
of the trusts of the tvill. 'J’he defeim^W' 
the defendant had acted on what ho belie 
bt tlie true construction of the will am 
the^ question at issue was one of constri- 
whxch affected the estate of W. and the de 

nnl I’e deoil 
le absence of the latter : — Held tha 

romaiuderuien were not necessary parties 1 

I/i re. Bemment v. B,ms, 47 L P Oh 781 
A defendant to a suit for tl.ektoinPt; 

hi^kv to fP °“l"p''-as entitleil, in ’rii 
MS wite, to a share oi the intestate’s estate 
had become insolvent. The administnt 
he intestate received notieckf mi ordm 
the Insolvent Court, requiring him to retai 
money to which the husband s^eni 

cause, w hy the money should not be paid ov 
tlnt*thA'?°“‘'’^ -assignee of the oolrt’:-3 
s ft Trl vTS® "’"s a neces,sary party to 

In a case wdiere the parta'&s entitled in del 
rtfV °*? ofiectivo decree in the suit to ch' 

3MS“&G.1m6?lll"rch 

torming 7 Haro, 377; is L. CK Ir"" 


:■ / an .estate, 

_ eeii; speeihe, 

pi^i’tf es ' takiiig: .the 
Js comprised in a gift of a 
property, the specific O.F 

ore not, therefore, necessary 

^ — — linistration of the 

(rir/nestone v. Vivetl, 8 Hare, 2U8. 

was filed by three children against 
--- s surviving partner and executor 
charging lum with wilful neglect ami default, ami 

osHtP’Fp’* '® of tlieir father's 

nesff 1 •account of the partnership busi- 
dfnt’f, "'i.oportou torttsfrainthe defon- 

-Hel I fl, f Pf 'pertv : 

rtcid, that a demurrer on the ground that a 
hmrth child (out of the jurisdiction) was not f 
— .--.fariousness, niu,st 
V. mnUm,p L. T}m,' 
|)roperty to .. 

K. ■!., his' 

' absolutely ,, 
^ s,ubje,ct 
performaiiee' '■ 
contained in the 
l>reni,ises ; ami as 
a,, subject to th'e 
s, tuneral, testanientary and 
JU’c, devised and bequeathed 
nis executors, administrators 

- B i he lease of tlie promises 

, A. contained a covenant by the 
.. and at tiie time of testa.trix’s 

:ase ililapnlations had taken place : — lield Jn 

J.^A.wasrightly^„adeapartyto 

-**'vration of tlie testatrix’s 

IS representative not liaving been 
petition of reheai-ing onVhiirh 
■>n \wis given, lime was allowed 
a l>etihon of app(,‘aI1o luive the 

r> ‘ ni I Mnc.&: 0, 

J A-.L Ij. J., Oh. ,kSh ; lu Jiu«. J37^ 

A person towhom a legacy or an amiuit v is 

It if fP '“'I *’*“ rtesidue. Idler the ■ 

ith of the legatee for life of suel, re.sidue is 

Vile aT *" " rndm 

rtf!. ultimate re.sidue. B/Wr v. VojLo 


3, and party to the suit, and for'nniltih 
ceived be overruleil. Pointan 

sti ff V- P‘3,"“"thed certain Icasohoid 
aintiff which she became entitled by will to I 
ount, executors, luiministrators and" assign 

iVil to rf ik P"y'"enf ot tlw rent and the 
td to of the covenants reserved and 
1 that lease under which she held the 1 
chon, to her residuary personal e, state 
nsees payment of her debt f 
ed in other expenses, she xt 
: the the same to j' B., I 
f ard, and assigns ji bsolutely 
bequeathed to IT 
ation lessor to , 

t of decease 

He this case, that B. A.' "..17 
of a suit for the admin istr 
■orn estate ; and his 
the served with tlie 
led the above dccisic 
ew her to jiresent 
‘ to matter reheard. 



At this (lay, demiinxT \v(3uld not be allowed survived B., the representatives of A., many 
because a legatee, having a legacy charged on years after the testator’s death, filed a bill against 
the land, was not a party to the suit. Wallace the representatives of B. to recover assets of the 
Smith, Bcjit- B86. See Garrett v. Jlayter, testator alleged to have been possessed by B. 
L. J. (o.s.) Ch. 197, ^ ^ The bill did not state that any debts or legacies 

It is not a universal principle that all persons of the testator were unpaid, or that there was 
having ecpiitable charges on land must be defen- any residuary legatee, or the plaintitf or any 
dants to suits relating to it ; there ai-e many othei' person was beneticially interested in the 
eases in which the court can safticiently protect assets. There was, however, in fact, a residuary 
simli interests without loading the estate by such legatee, and the defendants, by their answer, 
defemiants. I’ormerly, every legatee having a objected that such legatee ought to have been 
ehai’ge, was a necessaiy party to a suit for ad- made a party to the suit : — Held, that the objec- 
miiiistering a real estate, but subsequently the tion was valid. v. 2 Coil. 0. 0. 285, 

practice was reformed. The reason of that altera- Where a testator in his lifetime conveyed to 

tion: the equitable charge of the legatee remains trustees the mines and minerals under certain 
on the land till released : the will gives notice lands, upon trust for himself (the testator) for 
ot it to every purchaser, who may p3*event the life, and after his death upon trust for sale, and 
piu'chase-money being paid out ot court till all out' of the proceeds 1st, to pay all his debts, 
charges are released. Id, 885. so as to discharge liis real and pcT’sonal estate 

But ,^ee /ioio 11. S. C., Ord. XVI. r. 34-. therefrom ; 2ijdly, to apply 3,000^. to the puqwses 

If a person entitled to an annuity, payable out of his will ; and lastly, to divide the surplus 
of the testator’s personal estate ami t lie proceeds amongst certain persons therein named; the 
of the sale of his real estate, files a Vjill for tlm persons to whom tlie surplus is thus given are 
administj'ation of the wliule of the testator’s pro- proper parties to a creditors’ suit Becking to follow 
perty, all the other annuitants and legatees must the real as well as the personal estate of the 
be made j>arties, notwithstanding the receipts of testator ; but the court may, in its discretion, 
the trustees arc made sufficient discliarges. make a decree for administration in their absence. 
MUler V. EadiUenfone, 13 Sim. 4G7 ; 7 Jur. 504. Saraye v. Lane, 6 Hare, 32 ; 17 L. J., Ch. 89 ; 11 
Testator, having given the residue of his real Jur. 1053. 
and personal estate upon certain trusts, for the * inr, 

benefit of his children and their issue, in default j legatee. J-A\ here 
of sucli is.suu gave several legacies : — Held, that | ? claims as a creditor against a les- 

tlio legacies wore pecuniarv, and that t lie legatees has obtained aii order tor the 

were not neoessaiT parties to a suit fot ad J against the cxeentM 

ministering the estate. PliWi;/ v Itnwlim, j it « "Ct opon .tf the person cntilled under the 
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Difstributions. would be entitled : — licid, in an 
admin iatration suit bv the infants by their next 
friend, the mother of the testatoi*, and by her as 
co-plaiutilf in her own right, that though she 
might be an unnecessary, she was not an improper 
party. Roh^rta v, RoherLs, 2 Th. 534 ; 1 7 L. J., 
Ch. i74 ; 12 Jur. 148. 

When it is ascertained that there are prior 
judgment creditors who will not come in and 
prove their demands under a, decree, they ought 
to be made parties to the suit by siip})iementai 
bill, that their rights ma^^ be bound by the. decree 
for a sale. It is not the })ractice in Ireland to 
make subsequent judgment creiUtors parties to a 
bill for a sale. Mips v. Fpenclp 1 Hog, 450. 
And see Tyler y. Manson^ 5 L. J. (o.S.) Ch. 84. 

When a defendant to a suit answers and then 
dies, it is irregular to reply to his answer without 
making his personal representatives parties. 
Deehs y. 2 Eq. Rep. 1208. 

Where a plaintiff: at his option may either tile 
his bill against A. and B., or against A. alone, 
and he takes the former course, and B. after- 
wards dies, he cannot, at the hearing, by waiving 
relief against B.’s estate, proceed against A. alone, 
in the absence of B.’s representatives. Loudon 
Gas lAylit Co. v. Spottiswoode, 14 Beav. 2()4. 

Intervention of Party interested.] — 

Executors carrie<l on the business of their 
testator after his tleath in partnership with other 
pei’sons. but the firm ultimately became bank- 
rupt. An action was commenced for the adminis- 
tration of the testator's estate, and at a later date 
a banking com[)any, which had made advances to 
beneficiaries unde,]- the will and taken mortgages 
of their shares, fqoplied by ])etition for leave to 
intervene in the action and obtain payment of 
their debt : — Held, that as the banking company 
were not creditors of the testator, they had taken 
the most convenient course in applying to inter- 
vene by petition. Rtonnoclf. In re, lyninnoch v. 
iJimmoeh, 52 L. T. 404. 

A decree having been made for the atlmhiis- 
tration of an estate, another suit was afterwa.rds 
instituted against the executrix to estahlish an 
adverse claim against a portion cjf the assets. 
The executrix being abroad, and negiecti,ng to 
defend the second suit, it was about to be taken 
[)ro confesso. The court gave leave totlie plaintiff 
in the administration suit to intervene and 
defend the second suit on behalf of the estate, 
npoii payment of costs and giving an indemnity. 
Oldiny v. l^oulter, 23 Beav. 143. 


Agent.] — If one of two persons named 

trustees and executors, disclaims and renounces, 
■and afterwards possesses himself of assets, as the 
agent the other, who has accepted the trust 
and proved tire will, he does not thereby become 
accountable as a trustee and executor, and ought 
not to be made a party to a suit for the adminis- 
tration of the estate. Bore v. Everard, 1 Ru.ss, 
K M. 231 ; Tauil. 37l:h 

Trustees authorised to carry on a trade, per- 
mitted it to be catTied on by agents : — Held, that 
the agents were not necessary parties to a bill for 
the administration of the estate. ILmuf v. Colmcuu 
10 Beav. 370. 


Other Persons.] — Some of the next of 

Idn of an intestate filed a bill against the other 
next of kin, the administrators and the parties 
claiming to be lieirs-at-law, stating that the 
intestate had entered into contracts for tiie sale 
of certain of his real estates, which contracts, at 
t.lie time of his death, and still, were incomplete, 
but were valid contracts ; and farther stating 
tliat the administrator and another of the next 
of kin, who claimed to be his co-heh‘s-at-law, had 
agreed that the proceeds of the estates, whether 
the contracts were or were not completed by the 
purchasers, should be treated and be divisible as 
personalty, and alleging that the administrator 
had ever since been in possessio!i of such estates, 
and had received the miits, and praying an 
account of those receipts, and that the" amount 
might bo invested and secured for the benefit of 
the persons ei iti tied. A dem iiiTcr by the admin is- 
trator, on the ground that the purchasers were 
not made parties to the bill, was allowed. 
Jjnmsden v. Eraser., 1 Myl, <k C. 580. Affirming 
t) L. J,, Ch. 81 ; 7 Sim. 555. 

Whcce a legatee filed a bill for an account 
against the trustees of the testator’s will, making 
an alleged purchaser of a part of the testator’s 
estate a party, the bill alleging alternately that 
the sale by the ti’ustees was a colourable and 
fictitious sale, or that if au}' such sale was made, 
the defenda-nt (one of the trustees) was liimself 
the real purchaser, and that such purchase by 
him, being a trustee, could not be sustained 
Held, on a tlcrnurrerby the alleged purchaser for 
nmitifariousness and want of equity, that he was 
wrongly made a party, ^farshafl v. GiUlard. 
12 Jur. (h\.S,) 483 ; U'L. T. (;18 ; 14 W. K. 83d. ' 

In a suit by plaintiffs for the administration of 
the estate of an intestate, they claimed to be the j 
next of kin, as being the children of A. B., a | 
sister of the intestate, but stated that A. B. had | 
had other cliihlreii, who, by reason of illegitimacy, ! 
had no interest. The administrator, by his i 
answer, submitted that these other children ought i 
to be made parties, but did not state that they i 
had made a claim. The cause being set down for 
hearing, on an objection for want of parties, tbe 
objection was orcleved to stanil for the hearing. 
Ftlw v. Rarher, H) L. J., Ch, 373 ; 15 Jur. 277. 

Though the })erson is come of age, during 
whose infancy tbe will appointed an executor 
dur. rnin., yet, if he has not collected in the 
whole estate, he must be brought before the 
court. Glass v. Oxeuham, 2 Aik. 121. S. P., 
Aft wood V. ILaicMns, Hep, t. Finch 113. 

A testator gave his real and personal estate to 
trustees on trust to sell, and to stand possessed of 
the proceeds, upon trust for three infant dang*h- 
ters ; ami in the event of the death of all of 
them under twenty-one^ or before marriage, in 
trust for those who, under the Statute of 


Administration of Heal Estate—Eeal Bepre- 
sentative.] — A legal personal rejji'csentarive 
cannot alone institute a suit to administer th(‘. 
rerd estate of a.n intestate, for the purpose of 
having it ap[)lied towards tlui })ayinent of liis 
debts, under the 3 A 4 Will. 4, c.’ltM. (kfley 
V. Sampson, 33 Beav. aid ; 34 L, J„ Ch. 1H> ; 1*0 
Jur. (N.B.) 093 ; 10 L. T. 519 ; 12 W. R. 927. 

One seised of property in fee uimUgaged it for 
a term, and afterwar<ls died intestate and with- 
out heirs: — Held, that his administratrix could 
not maintain a suit to redeem tlie mortgage, for 
the purpose of making the property availaljle for 
the payment of the intestate’s debts. Ih. 


Executrix of Executrix — ^Bight to Sue ia 

respect of.] — An exectitrix charged witli tine 
payment of an annuity to the testator’s daughi er’s 
separate use. issuing out <>f real and personal 
estate, deposits the title deeds of a descended 
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ofitate of which she and the executrix were Where repi'eseritative is contesting in Spin tual 
(! 0 -hciresses, and a mortgage deetl, Avith bankers Court, bill for discovery of assets, without making 
for moneys advanced partly for the testator’s administrator a party, may be brought. Plxuiliet 
estate and partly for hei’self, and joins in a pro- a\ PensoH^ 2 Atk. 51. 

missory note to seciu'e the sum borroAved. Upon Plea that reprcsentati\ms of personal estate 
her <leath, and an administration suit toadminis- ArA'ere not before court, allowed, though suspected 
ter b<>th estates ])y an incumbrancer on the to be for delay merely. Ib, 
annuity, the executrix of the executrix hies a Administrator, though insolvent, is a necessary 
bill foi' delivery up of the deeds. Four questions party to bill for cliscoA^eiy of assets. Aabiin't v. 
aiAAsc : — First, Avhether slie could sue : secondhq Pj/re, 2 Atk. 51.- 

if so, whether as to realty ; thirdly, Avhether If it becomes necessary in the course of an 
creditors 'could follow the deeds of a descended administration suit to take proceedings to set 
estate ; and fourthly, Avhat part of the borrowed aside dealings with the testator, the executor, 
money avus recovei’able from the testatrix’s and not a beneficiaiy, is the proper person to 
estate : — Held, that under tlie new practice no take the necessary proceedings, unless he has 
bill ])eing dismissible for misjoinder, and this case been guilt}" of misconduct, or refuses to conduct 
nor extending to tliat point under the new them. Jlan'hon t. L. R, 1 Ch. 178 ; 

practice, the plaintitf could sue ; and also as to 12 Jur. (N.S.) 871 j 15 L. T. 137; 14 W. R. 823. 
real estate, in her represen tatiA'c character. The executor, and not a legatee, is the proper 
and to carry out a decree. That the doctrine as person to sue for outstanding axssets belonging to 
to alienees of real estate did not apply to a the testator’s estate. Walker v. Walker^ 25 
deposit only ; and an in((uiry directed as to the L. T. 481 ; 20 W. R. 162.^ 

money borrowed. Declaration for deliA'cry up When an executor refuses to hie such a bill 
of the deeds of the descended estate Avithout the })ruper course for a legatee is to apply for 
prejudice to the right to the money. Carter v. leaAm to sue in the executor's name, instead of 
Pau/alerj^. 2 DrcAV."248 : 2 W. R. 325. filing an independent bill Ib. 8. P.. Ptainton 

V. Carnal Co., 18 Beav. 148 ; 23 L. J., Ch. 2U9 ; 

Owner in. Fee— Befeasible Interest.]— p ^ T' V*’; vu 

Where a i)er.soiL is seised of an estate in fee, ,, =] crditor, and B. the fulnnnistotor with 

defeasible by a conditional limitation, sliiftinjr 

nse. or ei^ecutory devise, the iuheritauoe is not "gainst C., who hohls part 

represented in this court merely by the person /f ^ ^ J- 

Avho has the defeasible estate. Goodnss w 

WiWam«, 2 Y- & C. G. G. 50,5 ; 7 Jur. 1123. the solimtors and 

’ agents of B., in the management of certniii trust 

. 1 T Ml alfairs relating to the estate of W.. deceased. A 

Beoeiver.]-A person appomted by will jj. against the representatives 

a receiver oi the testators real cistares, with a ileceiisod, alleging that no account hai.1 

salary, IS a proper party to a suit tor the rendered to him by A. & Sou of their 

admnuslration of those estates. hell jj] respect of the trust 

1 \ .i:C.G. G. oi/J: 13 L. .1., Gh. 401; 0 Jur. seeking ' to Chaleo A.’s estate in 

respect thereof; — Held, that the representative 

_ ^ I a necessary party to the suit. 

Heir and Hext of Km— Conversion. ]-~A Bradxitock v. Whilflr^, 7 Jur. 109. 

question betAveen the heir-at-law and next of kin Testator appointed persons residing in India 
as to conversion of real estate cannot be disposed Scotland his executors. Will Avas not proved 
of in a suit in which neither of those parties is England. Executors in India remitted sum 
plaintiti Rajlnj v, Stratajicays, 2 Fh. 175 ; 10 ^f money to agents in England, and creditor of 
Jur. 998. testator filed bill against agents, praying an 

account and payment in ineanAAdiile of the money 

Sale — Tenant in Tail.] — Tenant in tail to tiie accountant-general. Demurrable because 

<.*.oming into esse before the sale of real estate no personal representative of testator wais made 
.diould be made a party, because he is interested party. 8emble, Loxce v. id/b'Zv>, 2 Madd. 101. 
in having the account correctly taken, but Where a bill alleged that the defendant, who 
tenant ill quasi tail of a chattel real need not be was the consignee of a testator in Jamaica, 
made a })arty to a bill for the administration of received various consignments, ckc., and received 
assets, under which there is had a sale of the and paid various sums of money, on account of 
chattel real, because it could bo got at law, by the testator’s estate, until his tleath, and that 
proceeding against the executor. Clanotorr'ts after tlie testator’s death the defendant con- 
{Lord) Y. Jlr/iybam^l I^Ioll. 514. tinned to receive consignments, &c., on account 

of the testator’s executors or his estate, in the 
Suit for Recovery of Assets.] — Bill by a same manner as before : — Held, that this ailega- 
creditor against B. for a discovery of the estate tion Avas not sufficient to render tlie executor of 
■of .ii., supposed to be in his hands. Demurrer, the testator in Jamaica an accounting party, ami. 
for that no executor or admin ist rator aatis a party, t hat a demurrer for misjoinder m ight be sustains I 
alloAvod. C>/ifcai/ V. Stroude, 2 Freom. ISS. " by such executor. Pnw/le y . Craol\% '6 Y . k 0. 

A demurrer allowed to a bill brought against 666 ; 9 L. J., Ex. Eq. 3 ; 3 Jur. 1074. 
plaintiff, who was supposed to have some of the A, sole surviving executrix, who aauis beno- 
<leceasecl’s cfi’ccts in his hands, because there Avas ficially interested in a moiety of the estate, filetl 
no executoi- or aihninistrator party ; but if none a bill against a person who had received part of 
administer, jilaintilf as creditor may. Ib, that estate, and wa.s abroad Held, that the 

A bill is not demurrable because the legatees representative' of the party beneficially interested 
•of a testator join Avith Ins executor in suing for in the other moiety must be before the court, 
a debt due to his estate. Ilhodes w Warhiniou, But the person who has obtained letters of 
6 8im. 617. administration to such party from the Prerogative 
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Court will 1)0 considered a sufficient representa- 
tive, thougli it appears that the deceased left a 
will which has been proved In a foreign country. 
Frine v. Fewhnnf, 6 L. J,, Gh. 226, 

By a settlement dated the 19th April, 1815, 
made on the marriage of 8ir J. W. with Miss 
J. D,, certain personal property,' consisting of 
money in the funds and money out on mortgage, 
kQ. (all belonging to the lady), were settlal to 
the general appointment, by deed, attested by 
two witnesses, of the lady herself, during the 
joint lives of herself and her husband, with 
his consent, and after his decease to her general , 
appointment ; and subject to this power, the | 
trusts were for the lady for life, to her sepa- ' 
rate use but without any restraint on anticipa- ' 
tion, with remainders over. The marriage took 
place, and in the same jmar 8ir J. W, made 
his will, bequeathing and devising all bis pro- 
perty, real and personal, to his wife. Lady W., 
and making her his sole executrix;. The trustees 
of the settlement never acted in any w’-ay previous 
to the institution of this suit, and the funds were 
never transferred into their names, but continued 
standing in Lady W,’s name. After the marriage, 
Lady W., who resided with lier husband at; a 
distance from London, executed several powers 
of attorney, to enable her bankci’s in London to 
sell out various r parts of the funds in settlement, 
which Avere sold out according!}', and paid into 
Sir J. 'VV.’s name. The bank |')owers of attorney 
required to be executed Avith the same cere- 
monies as Avere recpiired by the marriage settle- 
ment to be observed in executing the poAver of 
appointment there. Various sums of moiTgage- 
moncy, also in the settlement, Avere from time" to 
time paid otf, and the amounts paid in to his 
name, invested also in hivS name in the purchase 
of consols, and in thivS manner about 8,000/. worth > 
of different stock Avas in 1821 stainling in tlie , 
name of Sir -1. W., and all cheques for current i 
expenses were draAvn by Sir J. W., Asdiich; in 
accordance Avitli Lady W.’s Avidtten request, Avere 
honoured by her London bankers out of her 
separate account. On the other hand, Sir J. W, 
suffered a legacy of 2,000/, to be received and 
placed to the separate account of his wife. In 
1826, Sir J. W. purchased, at his Avife’s request, 
the estate of B., where he habitually resided Avitli 
his AAnfe, The |)urehase Avas taken in the name 
of Sir J. alone in fee. The tenure Avas 

customary freehold. Sir J. W. died in 1844 ! 
intestate, the will of 1815 not passing after pur- ' 
chased estate, and without any heir-at-law. The 
present bill was brought aftei- his decease by the , 
personal representative of the last surviving 
trustee of the settlement of 1815, against tliose 
claiming lander the lord of the fee by escheat to 
establish a lien on the lands for the amount of 
the purchase-money. Lady W., surviving her 
husband, had foiinally exercise<l her power of 
appointment in faA'our of E., Avhom she also 
made her executrix. 15. died, leaving B. her 
executor : — It was held that B. was a necessary 
party to the suit. JIuglieii v. B c/Za, 16 Jur. 927. 

Action for Legacy or Share of Estate — 
Personal Bepresentative,]— -If the legatee of a 
term sue for it, he must make the executor a 
party ; it is not sufficient to charge that he assents 
to the legacy. Moor v. Blagrate, 1 Ch. Ca, 277. 

A. gave his real estate to B., and liis personal 
to B. and C., his executors^ who proved will 
and acted. B. dies. To bill brought for legacy, 
charged upon I'eai and personal estate, B.’s 


executors are necessary parties. WUllams v. 
W'dltooio^ 9 Mod. 299. 

Legacy to A. at tAventy-one. A. Avent abroad 
when a boy, and had not been since heard of, 
and if living must now be seventy -seven j^ears of 
age. His personal rc])resentatives apply for pay- 
ment of his legacy, with accumulations to them. 
In(]uiry directed if living, and whether he ever 
attained tAA'enty-oue years. The representatives 
of the testator, who died seventy years ago, 
lield not necessary parties. Iliuhon v. Tiouiuig^ 
Tam. 315. 

A. being entitled to a legacy of 5,000/., the 
executor and residuary legatee misrepresentetl 
the amount to be 4,000/., and for this sum the 
residuary legatee gave his bond to A. Tlie execu- 
tor having paid all the debts and other legacies, 
handed over all that remained to tlie residuary 
legatee, and AA'hich was more than sufficient to 
satisfy A.‘s deniaml : — Hold, that a bill might 
be sustained by A. against the residuary legatee 
and the representatives of the executor, for 
recoAXiring the extra 1 ,900/. and interest, without 
making the rcprcsent:ati\"es of the testator a 
party. Feadeij w Kengoiu 3 Beav. 544. 

A. bequeathed a reversionary interest, ex- 
pectant on liis wife’s death, in a sum of stock 
to B. B. beciucathed it to C., and U. bequeathed 
it to D., Avho. on the death of A.’s Avife, hied a 
bill against the trustees, to have the stock trans- 
ferred to him, alleging that the executors of A., 
and B., and C. had successiA'cly assented to the 
bequests : — Held, that the executors Avere not 
necessary parties. Smith Brooltdunh., 7 Sim. 
18 ; 3 L. ,L, Oh. 226. 

A suit was instituted by legatees Avliose interest 
(upon the happening of a contingetscy) might 
vest in the next of kin, against the executors 
idone. Tlie next of kin Avere brouglit before the 
court by sup])lonieutal bill: — Held, that the 
execiitoi's AVere not improper parties tt> such sup- 
plemental bill, Forhor Parl'or^ 9 Boav. 144. 

A party Avho hies his bill to obta.iu the Ijoiieht 
of an interest accruing by intestacy, must not 
only make the personal representatiA'c of the 
intestate a party to the suit, })iit must charge 
that, ill fact, there was a suiplus of tlie intestate's 
estate, alder payment of all debts ami incum- 
brances. Storro.s' V. Frimt, 2 Y. tk G. 297 ; 6 
L. J., Ex. E(i. 4,1. 

Bill, by one of two next of kin, to recover 
from the executors of a testator funds as to which 
it Avas alleged that he died intestate, and which, 
ill that case, they had erroneously applied. Tlie 
defendants, by their answer, saici that there was 
another person, a next of kin. After the cause 
was at issue, tlie plaintiffi hied a supplemental 
bill against the other next of kin alone: — Hold, 
that the dehaidaiits, the executors, ouglit to iiave 
an opjiortuiiity of stating ujion the pleadings 
any case they miglit have as against the other 
next of kin, and that therefore the exemitors 
ought to be parties to the supplonienial bill. 
Jono,s> V. IfoirrlU, 2 Hare, 342 : 12 J.. C'h. 365. 
Affirrnefl, 15 L. J., Ch. 115. 

Bill against tAVo executors ; one of tliem is 
attached for want of an ansAvei', and discharged. 
The cause may bo heard on siqiplemental bill 
against him taken pro confesso. Uuqhoon v. 
thohwii, 3 Y. & 0. 57(8 ; 8 L. d., Ex. Eq.‘ 68. 

A person entitled to a share of a sum of 
money, AA'hich is due as a debt from a, testator, 
cannot maintain a bill for bis own share, unless 
he sues oii behalf of himself, and all other 
parties interesteil in the deln, or makes tliose 
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otber^ persons parties to the suit. Alexander v. 
MulUnr, 2 Iluss. & M. 5r>8 ; 9 L. J. (o.s.) Ch. B. 

To an inforraatiou on the behalf of a charit}’- 
!(■> discover the profits of lands, for the satisfac- 
tion <)f a legacy charged thereon, the executor 
must be a party. Aft. -Gen, y. Tivinden, Hep. t. 
Finch, 336. 

Assignee of Legacy.] — The assignee of a 

legatee is a necessary party to a suit brought by 
tile legatee for the recovery of the legacy, where 
the assignment took place Aef ore the institution 
of tlie suit. Cavq)hcU v. Dickens, 4 Y. C. 
17. ’ ' 

A suit was instituted to administer and ascer- 
tain the residue of an estate, and one of the 
residuary legatees, after the bill was filed, and 
before he was served with the subpoena to 
a]>pear aud answer, assigned his share. The 
assignee was held to be a necessary party to the 
suit. Ilnmhle v. Shore^ 3 Hare, 11*9. 

Devisees.] — Devise for seven years on | 

condition that devisee should within the time 
pay devisor’s debts, remainder to plaintiff at 
twenty-one. On a bill to compel payment of 
<lebts, or to be let into possession, otlier parties 
to whom the estate is devised until plaintiff 
attained twenty-one, are necessary parties. Plqrj 
V. Cnldicell, Hep. t. Finch, 278. 

All residuary devisees must be parties. Parsons 
V. XeriUe, 3 Bro. C, C. 3G5. 

But see now H. S. C., Ord. XVI. r. 35. 

Go-Legatees.] — Where a legacy is given 

to two. one cannot sue alone for it. If the 
residue be given to divers, they must all be 
|)arties ; but wdien legacies are given to divers 
persons, each alone may sue for his own legacy. 
Ilfujeoelt V. Haycock, 2 Gh. Ca. 124. 

Ill a suit for a legacy it is not necessary to 
.make other legatees parties, although from a 
<ieficiency of assets all the legatees must abate. 
Aft. -Gen. v. Byde}\ 2 Ch. Ca. 178. 

To a bill by a party entitled to a share of a 
legacy given in common, the co-legatees are not 
necessary parties. Huqkson v. Cookson, 3 Y. k. C. 
578 : 8 L. J., Ex. Eq. 68. 

Where a legacy was given to a feme covert, 

“■ to her sole and separate use, and in case slie 
died to be equally divided amongst her children 
and she died after the testator, and one of the 
children brought his bill against the executor to 
recover his share, the other children not being 
])arties to the cause : — Held, that the plaintiff 
had a right to .file this bill, and he was decreed his 
share accordingly. Turnley v. Kelly. Wallis, 31 1. 

M., being tlic executor who proved B.’s will. 
&c., died, having by his own will appointed two 
executors, both of whom proved his will, and 
])ossessed themselves of his assets to an amount 
more than sufficient to pay all his debts. Cue 
of M.’s executors died, aud the surviving executor 
a.t.lmitte,d assets. In a suit by R.’s children for 
their shares of 1,500/, beipTeathcd for division 
amongst them by li., against the surviving 
executor of : — HeUl, that in this suit all the' 
ehiklren of 11. entitled to the 1,500/. shouhl have 
been l)e.£ore the court, and one of tliem having 
been left out, tiiat the suit was defective. Daly 
V. klrwan^ 1 Ir, E(], H. 156. vSee also Pojdiainv, 
Jtaldnun, 2 Jones, 32U, 

Administrator of an executor, who was like- 
wise a legatee by the will of the testator, 
exhibited his bill against the other executor. 


A demurrer, for that the defendant’s brothers 
(also legatees, and charged by the bill as com- 
bining with the defendant), were not parties, 
wms allowed. Guile v, Greenliill. Hep. t. Finch, 
202 . 

Bill for an aliquot sliare of an ascertained 
fund : — Held, defective in point of parties for 
want of a representative of the person entitled 
to the other aliquot share. Hunt v. Peacock. 
16 L. J., Ch. 497 ; 11 Jur. 555. 

A testator having lent to B. 600/. on his 
promissory note, gave it with other property to 
trustees, his son-in-law being one, to pay 'the 
interest to his daughter for her life, for her 
separate use, with remainder to his son-in-law 
for his life, with remainder to their children 
equalh^ The .son-in-law, who alone proved the 
will, wms induced by B., in whose debt he was, 
to hand over the note to, him. Within a day of 
the expiration of twenty years, the daughter and 
one of her children wdio had attained twenty-one 
filed a bill for the recovery of this sum. The 
bill was demurred to on the ground that tlie 
other ohildren ought to have been made parties, 
that the Statute of Limitations was a bar, and 
that the bill did not allege that the legacies had 
been paid, or that the executor had assented. 
The demurrer was allowed as to want of jiarties 
aud lapse of time, with liberty to amend : but 
the other grounds of demurrei' were untenable. 
Rolfe V. Gregory, 31 L. J., Ch. 710; 8 Jur. (x.S.) 
606 ; 7 L. T. 19 ; 10 W. li. 711. 

1 Residuary Legatees.] — A pecuniary 

legac}’’ to each of three children, and the residue 
to be equally divided among them ; to a bill by 
one legatee for the pecuniary legacy, it is not 
necessary to make the others ‘parties* but if the 
bill is for the residuary shai-c, the others must 
be parties. Dunstall v. llahhet. Hep. t. Finch, 
243. Ami see Atwood v. Hawkins. Hep. t. Finch, 
113. ^ ’ 

In a suit for a moiety of a residue, the other 
persons interested must be before the court. 
Sherrit v. BlrcJi, 3 Bro. G. 0. 229. 

Geueiully, a residuary legatee must bring 
before the court all persons interested in the 
residue ; exception where not necessary or con- 
venient. Cockhurn v. Tkonfp.sv?i, 16 Ves. 328. 
A?ul see 7i.ow H. S. C., Ord. XVI. r. 33. 

Hesiduary legatee need not be a party to a bill 
for specific legacy. Wuinwriqht v. Waternum. 

I Ves. J. 311. 

One of a numerous class of residuary legatees 
peimitted to sue on behalf, &c., in the absence 
of the greater portion of them. Harvey y. Harvey, 
4 Beav. 215. 

Some of the residuary legatees under a will 
may file a claim against the executors without 
making the other residuary legatees parties, but 
the others ought to be summoned before the 
master. Watson v. Yoimg, 1 Sim. (x.s.) Ill: 
15 Jur. 162. 

To a suit by three out of four residuary 
legatees to recover threc-fourtlis of a sum of 
stock which the executors -had omitted to get 
in, and which had been transferred to tlie Com- 
missioners for the Heduction of the National 
Debt, under the statute 56 G-co. 3, c. 60, the legatee 
entitled to the other fourth part of the stock is 
a necessary party. Hunt v. Peacock, 6 Hai*e, 
361 ; 17 L. J., Ch. 163 ; 12 Jur. 154. 

.til a suit by. the administratrix of a deceased 
child elaiming, under a eovenaut by the father, 
an equal share with his other chiidren of ' his 
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real ajid personal estate, against his devisees and 
executors, aial, for that purpose, praying that 
his residuary estate might be ascertained, the 
suit not being framed as a creditors’ suit, the 
residuary legatees under the will of the father 
are necessary parties. Jom.^ v. How, 7 Hare, 
2d7 ; 17 L. J., Ch. 361) ; 12 Jur. 227. 

Where a resitluary legatee and next of Ivin had 
been served with a copy of the bill in a legatee’s 
suit, and had neglected to enter an appearance 
within the proper time, leave to enter a common 
appearance was refused. Bighyy. Stmngways, 
10 J ur. 9118. 

In a case where the parties were very 
numerous, and the expenses of attending taking 
the accounts very great, an application, after 
decree, to exclude a number of parties interested 
in the residue from attending the taking such 
accounts, ami the further proceedings, except at 
their owni expense, was I'efused. Bay v. Croft, 

Beav. 29 ; 20 L. J., Oh. 423. 

IText of Kin. ]— Bill by a legatee wrongly 

•described by the testator, for his legacy ; one of 
the next of kin being a party, a decree was made 
without requiring the other next of kin, who 
were numerous, to be brought before the court. 
Bradwla v. Harpur, Ambl. 374. 

Where property is bequeathed to A. for life, 
and after his decease to such persons as shall 
then be the testator’s next of kin, upon a bill 
hied for the protection of the property, the next 
of kin of the testator living at the time of hlmg 
the bill must be made parties to the suit. 
Warden v. Claxton, 1 Y. & 0. C. C. 265. ;S'. a, 
nom. Wurdle v. Hargreare,^, 11 L. J., Ch. 126 ; 
(i Jur. 478. 

In onler to enable the court to adjudicate 
upon the right to a residue of I'lersonal estate as 
between the next of kin as a class and a party 
claiming under a will, it is not necessary that 
all the next of kin should be present, provided 
the court be satisfied that some of thein are 
j)arties to the record. Calderott v. Caldecott, 
Cr.&Ph. 103. 

If in an administration suit instituted by the 
next of kin of a’testator at his death, the (piestion 
is whether the testator, by the words “ my next 
of kin,” meant his next of kin at his death or at 
a future period, not only the executor, but also 
the person or persons who may by possibility be 
the next of kin at that period, ought to be made 
defendants. Uryuliart v. Urquliart, 13 Sim. 613; 
8 Jur. 161. 

Bill by parties claiming as next of kin against 
executors. Beport that other persons not }.mrties 
were the sole next of kin. Exceptions by the 
plaintifis to the report. Objection that the 
plaintifis, before the exceptions were argued, 
must make parties the persons found next of kin 
by the master ovorruled. Topham v. Zighthody, 
4 Hare, 312 ; 9 Jur. 1055. 

A testator gave his real estate to trustees 
upon trust to lay out the rents, during twenty- 
one years from his death, in the purchase of 
freehold or copyliold lands, and to convey them 
at the end of that time to the person then 
answering the description of the testator’s heir. 
The personal estate was bequeathed to the same 
trustees, to lay out in land for the same purpose. 
In a suit instituted shortly after the testator’s 
death, by a person claiming to be the heir-at-law, 
for the administration of the testator’s estate, it 
w’-as held that the next of kin were necessary 
parties. lUny v. Zarrnm, 15 Jur. 942. 


Tlie ultimate limitation in a marriage settle- 
ment of a fund belonging to the hiisliand was 
‘Hor the next of kin or personal re{.)rcsentatives 
of the husband, in a due course of admiTiistratioTi 
according to tlie Statute of Distrilmtions.” The 
husband left his wife surviving, and A. B., his 
next of kin, was a feme covert. In another suit 
tlic fund liad been treated as part of the 
residuary esta,te of the husband, and luul been 
oixiered to be paid over to two charit.ies, wlu> 
were residuary legatees. A bill being filed by 
the representatives <.)f A. B., the next of kin 
claiming the fund : — Held, that tlie next of kin 
of the wife of the settlor and the charities were 
necessary parties, but that the representatives of 
the deceased husband of A, B., who had adiniuis- 
i tered to his wife, were not necessary parties to 
the suit. K'ilner v. Leech, 7 Beav. 202. 

The ultimate limitation of a legacy was to 
a party’s “personal representatives or next, of 
kin ’ ; — Held, that both classes must be made 
parties to a suit affecting the fund. Salmon v. 
Audermm, 9 Beav. 445. 

Bill by four of the next of kin of an intestate, 
for the administration of his estate, on behalf of 
themselves and all others the next of kin. The 
bill alleged tliat the next of kin were very 
luimerous, but no evirleiice of that fact was 
adduced. Upon an affidavit, under the 13 & 14 
Viet. c. 35, that the next of kin were upwards of 
twenty in number, the court made the usual 
administration decree. Smith v. Leathart, 20 
L. J., Ch. 202. 

The heir-at-law of a testator, who was also a 
legatee under his will, filed a bill against the 
executors and trustees, which prayed for the 
execuTion of the trusts under the tlirecritui of the 
court, for a declaration of his rights and intciusts 
and of all other parties in the real and personal 
estate, for the usual account and for the general 
administration of the estate and for inquiries, 
i The only defendants to the bill were the four 
; executors and trustees of the will anil. .1. S., an 
infant, to whom the real estate was devised in 
reversion expectant on a life estate. The bill 
alleged that several questions had arisen as to 
tlie rights of the parties and of the heir-at-law 
and next of kin ; that it wxis lielieved that S, 
and C. were the testator’s next to kin, and tluat 
it was intended to scrv<3 them xvith notice of any 
decree which might be made. But. H. aiul 0. 
were not made defendants. J. H. demurred oii 
the ground of want of equity, and also that it 
appeared, from the plaintiff’s own shewing, that 
the next of kin of the testator in the bill named 
j wore necessary parties, but yet that they were 
not made parties, nor any persons or person 
having a common interest with tlie next of kin ; 
but the demurrer was overruled, with c<>sts, 
Smpp V. Sne2}p, 4 Jur. (N’.S.) 202 ; 6 AV. 11. 355. 

A)al see now R. S. 0,, Ord. XVU r. 33. 

Action for Specific Performance — Contract 
to Purchase land — Devisees,]*— Suit for spt'cilic 
performance of contract to purchase freehoid ; 
defendant had paid several kirgc sums on acccnint 
of purchase - money, leaving a considcrabie 
portion still due ; lie die<l when cause was 
at issue., leaving .real and personal estate to 
infant children. ITaintiff reviviMl against exe- 
' cutors only : — Held, that infant devisees were 
necessary parties. Suit ordered io stand over to 
amend, in that respect, by sufiplcmcntal bill. 
TofOi'wend v. Champernowne, 9 Price, 130 ; 23 
R. R. 651. 
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Sale xiuder Power in Mortgage.] — An whom was the absconding executor, and both of 

equitable mortgagee, having taken from the -whom had left the country together. The- 
administratrix of the mortgagor a legal mortgage absconding executor was not made a })arty : — 
containing a power of sale, and having tiled his Held, that the action was not bad for non- 
bill to enforce specific performance of a contract joinder of the absconding executor. Bnige v. 
for sale under the power, th(3 court declined to Hartoj)}), 54 L. J., Ch. 4H4 ; 28 Oh. D. 414 ; 51 
entertain tiie suit in the absence of the admin is- L. T. fi02 ; 3S W. R. 410. 
tratrix and the parties beneficially interested 

under the mortgagor. Saudern v. Mcliardi;. Action by Heir against Widow — ^Legacy in 
2 Coll. C, C, 558. Lien of Dower,] — A suit by the heir again.st the 

widow to compel her to abide by her election, to 
Action for Breach of Trust — Representative take a legacy in lieu of <lovver, an account of the 
of Co-Trustee.] — The representatives of a deceased personal estate was decreed, and the plaintijS: 
trustee arc necessary parties to a bill against the had leave to amend, by making tlie executor a. 
surviving trustees. Wihon v. Mrouahfon, 7 party. lien. t. Pinch, 184. 

L. J., Ch. 120, 

Where the personal representative of one of Informationfor Legacy Duty.] — Jn an informa- 

se%mral trustees, who had committed a joint tion for the payment of legacy duty, whether, all 
breach of trust, was not before the court, a the executors living, and the" reiu'esentatives of 
decree w-as pronounced upon an undertaking to such as may be dead, arc necessary parties, qumre. 
make him a party. v. Xewhnry Cor- Atf.-Ge)i. v. Hnrjhrs, 11 L. J., Ch. 829. 

gwration, C. T. Cooper, 72, 

A testator devised his residuary real and ])er- Other Suits.] — Bill stated that an estate pnr- 
sonal estate to A. aiul B., on trusts in which chased in defendant’s name was so piirchasctl 
E. was beneficially interested. B. received part in trust for plaintiff’s ancestor, wlio }>aid the 
of the assets, and died -Held, tliat a bill could pui’ohase-money, and prayed a reconveyance : 
not be maintained by the surviving trustee (leinurrer, for that the executor of tiie ancestor' 
against the representatives of r>. alone to recover was not a party, overridod, Arfloy v. Fountmno^ 
the trust fund received by him, but that the bill Rep. t. Finch, 4, 

ought to seek tlie general adiniuistration of the Feme covert, by leave of her hushnnd, took a 
testator’s estate. Chnnoellor v. AI.ortwrnft, 11 bond in the name of her servjmt, but in trust 
Bcav. 2G2 ; 17 L, J., Ch. 11. for herself ; her husband died, and obligor paid 

A testator bequeathed to A. a legacy in trust the money to his administrator ; to a bill of inter- 
for B., for life, with remainder to her cliildren. pleader against the servmnt and the feme, the- 
A. and the three other executors transferred the administrator must be a party. Flavdl v, Ball^ 
legacy into the names of A, and B., and B. Rep. t. Finch. 880. 

having survived A. sold it, and a})plied it to her A term for 1,000 years was granted, but con- 
own use. After B.’s death her chikl. filed a bill ditioiied to sink and be extinguished upon pay- 
against the re[)resentatives of A. alone, to make merit of an annuity for fo.]*t}'^two years, 'i'o a 
them responsible for the breach of trust : — Held, bill bi'oiight by the heii- of the grants:)]- against 
that the other exeeutors and the I’epresentativcs tlie heir of the grantee, after the expimtion of 
of B. were necessary ]>arties. Verry v. /wa>/f, the forty-two years, for a surrender of the residue 
4 Beav. 179, But see S. C, 5 Beav. 298. of the term, the personal reiu’esentativcs of 

the grantor need not be parties, li(V})q)feiUl v. 
Action against Principal and Sureties.] — Yamjlian, Rep. t. Bfineh, 104. 

If a bill be bi'ought against principal and one A. covenants for himself and his heirs, tliat a 
surety, and it is admitted that the other is dead jointure shall I'emain to the uses of the settle- 
insolvent, and there are no pei’sonal assets, his incnt. The jointress brings a bill against the- 
repi'esentatives need not be made parties, heir for a performance. The defendant dcrniirs, 
^ladoA^ V. 8 Atk. 4Ut>. And see Anger- foi* that the executor ought to be made a party, 

de'ni V. Clark, 2 Dick. 738. held good. Knlyht v. Knlylit, 3 B, W. 831. 

Suit by one surety against another for contri- The administrator of the'executor of a surviving 
bution; the rejjresentatives of another suretjq trustee of money charged on real estate : — Field, 
who die<l insolvent, ought to be parties, sed not to represent the trustee in a suit to raise 
qumre. Hole v. Ilarrlron, Rep. t. Flinch, 15. the money, and a demuri’er for want of parties 
Where one of several sureties, defendants, who allowed on that ground. Van lieJtzendehi v. 
were jointly and severally bound, died before Mayan, 12 Ir. Eq. R. 415, 

the final lieariiig, his representative was con- vShare of an intestate’s personal estate was 
sidered a necessary party, he having joined his assigned to trustees in trust, for the ap})()intees 
co-sureties in paying a sum of money into coiut. of husband and wife, and in default rtf appoint- 
But for this circumstance, (puere. .Be r in ah nieiit. in trust for them and the survivor. Hus- 
y. 2fi L. J., Ch. 201 ; 8 Juv. band and wife sokl and assigned ibis share., 

(X.8.) 1 ; 5 W. R. 208 — L. Cl Hus})and died ami then wife, having bequeathed 

all her personal estate to the plaintiiL H usband’s 
Foreclosure Action by one Executor the other personal representative is not a necessary party 
having absconded.] — One of two exeeutors lent to a bill by the legatee to set aside the sale, 
money be]<,»ig{ng to his testator’s estate, on the Boivlhi v, Maadoiiyall, 1 Sim. & S. 307. S. C,, 
security of a charge on real estate, and subsc- nom. Bowllny v. — , 1 L. J. (O.s.) Ch. H>9. 
quently became bankrupt and absconded out of Petition to supersede, presente<l in the lifetime 
the jurisdiction, an< I it was not known xvhere he of the bankrupt, • ordered to stand over, on his 
was. Flis co-executor brought a foreclosure action death, until his personal representatives, or those 
against the borrower, alleging that he had. bor- entitled to take out administration, xvere served, 
rowed the money knowing that it belonged to the Leworthy, Mr parte, Moherfs, In re, Mont. 54. 
estate, and that with that knowledge he had given A creditors’ suit was instituted by A., a 

the charge lo the .solicitors to the estate, one of specialty creditor, and B., a simple contract 
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c'reditov, of a debtor deceased, and a decree made 
in it. A. tiled, and B. declined to go on with the 
suit. A siip|)]emeTital suit was instituted by the 
representatives of A., to which B, was made a 
party, and the usual decree in a supplemental 
■suit was made in it. B. afterwards died. Held, 
that the representatives of B. wore necessary 
])arties to the suit, WHltaim y. 13 L. J., 

Ch. 04. 

AVIku’c executor of wife has been obliged to 
pay creditor of wife ; on bill for reimbursement 
against executor of husband, creditor need not 
be a })a.rty. Bertie v. Chederfield (LorcT). 9 
Mod. 32. 

J. K. bequeathed, amongst other property, a 
chattel real to his executors in tiust, after pay- 
ment of two legacies, for H. K. for life, remainder 
to J. H. B. absolutely. H. K. paid off the legacies 
and certain debts, and died inte.state. His per- 
sonal representative filed a bill against the 
■executors to be repaid these sums out of the 
general assets of J. K., and for an account, but 
did not mahe .1. H. B. a defendant by subpoena, 
but served him with the notice uiuler the loth 
General Order. A decree to account having been 
obtained, the plaintiff filed the present bill, 
charging that the general assets were deficient, 
and that the executors had, without considera- 
tion, given J. H. B. possession of the chattel 
real, and making him filone a defendant by 
subpama, but serving the executors with the 
notice under tlie 15th General Order, and pray- 
ing that the bill might be taken as an original 
bill in the nature of a supplemental biU in aid 
■of the original decree, ancl for the same relief 
against J. H. B. in respect of the chattel real 
as was had against the executors in the original 
cause : — Heht that the bill was demurrable, 
the executors not having been made parties to 
it, senible, the relief sought by the two bills 
was inconsistent ; one seeking relief against 
parties against whom the other waives all relief. 
'Qinere, is the service of notice under the 15th 
General Order a waiver of any right to seek relief 
•against the partju Ilarjmr v. JBoyd^ 8 Ir. Eq, E. 

Eeal estates were devised to A. for life, re- 
mainder to his sons in tail, remainder to E. for 
life, and powers were given to the tenants for life 
•of jointuring and charging portions for younger 
children, and of limiting terms to secure them. 
The will also enabled H., who was the trustee 
ami one of the executors, to enter the estates 
<iuring minorities, and accumulate the rents 
which were to be applied in the purchase of land 
to be settle'! to the same uses. The personal 
estate was given to A. absolutely. During A.’s 
minority, IT. entered and accumulated the rents. 
A., on his marriage, limited terms to trustees to 
secure a jointure and portion, and settled the 
residuary personalty, and died leaving a son. B. 
disputed the son’s legitimacy, and took possession. 
A.’s wife and infant child filed a bill against B., 
H., and the trustees of the terms, alleging that 
the trustees of the terms refused to bring eject- 
ment without the direction of the court, and 
praying for an account of the testator’s personal ! 
estate, and to have it secured on the trusts of 
the settlement ; for an account of the rents 
received by H. during the minority of A. ; for 
an account of rents received by the defendants 
respective^ since A.’s death ; for a receiver ; and 
for an injunction to restrain B. from receiving 
the rents ; and for further relief. B. demurred 
for want of equity, multifariousness, and want 


of parties, and the demurrer was allowed by the 
Master of the Bolls on the first two grontuis : — 
Held, that the demurrer was good for want of 
parties, for that tlie other executor was a necessary 
party to the acc(nmt of the perstuml estate, and 
B., though not iuterestctl in the personal estate, 
had a right to require the suit to be properly 
constituted. Hamp^.llolihimn^ 3 De'G. J, A A. 
97. 

In a suit to set aside conveyances of real and 
personal estate, on the ground of fraud, Ac., tlie 
want of parties to represent the personal estate 
cornpi'ised in the impeached conveyances, was a 
fatal defect. Fanner v. Farmer, I H. L. Gas, 
724. 

To a bill filed by the heir to set aside a pur- 
chase from his ancestor on the ground of fraud, 
stating also that the purchase-money or allogeil 
consideration was not paid, the personal rejjre- 
sentative of the ancestor having an interest in 
the question whether the contraet is valid or 
not is a necessary' party, and if such personal 
repi'esentalive l^e brought before the court by 
supplemental bill the original defendant should 
be made a party to such a supplemental bill. 
Wllkiiwm V. Foieheft^ 9 Hare, 198. 

A decree was made against A. B., setting aside 
as fraudulent a ])urchase by an agent fi’om his 
principal ; and a i*econveyance, and the usual 
accounts of rents and jmrehase-money were 
directed, in which an allowance was to be made 
for substantial repairs and lasting improvements. 
A. B. sold and conveyed part of the propei-ty, 
pendente lite, an<l died before the accounts wei'e 
completed ; a supplemental bill was filed against 
the purcliasers, and the heir and the personal 
j'cpresentativcs of A. B, ; the bill cliarged that 
the }jurchasers, in case of eviction, claimed com- 
pensation out of the estate of A. B. The con- 
veyances, pendente lite, being sot aside Hehl, 
that the heii- and personal representatives were 
l)ro])er parties to the supplemental bill. Trerchja-n, 
V. White, 1 Beav. 588. 

An equitable mortgage having been made by 
ileposit of a lease, the mortgagee discovered that, 
the mortgagor had assigned the lease by voliiii- 
i tary settlement, in trust for his wife and children, 
j On the death of the mortgagor, a l)il! was filed 
to have tlie settlGiiient deedared void as against 
the mortgagee, and tlie wife and children and 
trustee were made defendants : — Held, that tlie 
personal representatives of the settlor were not 
necessary parties to the suit. Bortock v. S7iaw, 
15 L. J., Ch. 257 ; 10 Jur. 107, 

Executors of an insolvent lessee were necessary 
parties to bill against assignee of Icssce/s devisee 
for enforcing covenant to rejiair, Ac. Saimdrp v, 
(r rammer, 2 Eq. Abr. 106. 

Where a bill was filed against the t lev i see of 
of the lease, praying that the lease miglit }>e 
declared void, ami the ilefendaut insistcil that 
if the lea>sc was set aside the plaintiffs ouglit to 
repay the money exi)cmk‘d by his devisor in the 
im})rovement of tlie pi’cmises ; the executor of 
the devisor, who liad assented to the devis (5 of 
the lease, was iiot a nec‘,essary ])arty to the suit. 
Malpar y. Aehland^ 3 Buss, 273. 

Merchants (Unsigned goods to an agent, since 
dead, who pledged tlie bills of hiding to his own 
brokers, to whom he was largely indebted on his 
priya,te account. In an action by tlio merchants 
against tlie brokers for an account :-—H.c.ld, that, 
ill the ab.senec of the representatives of the 
agent’s estate, no account could be ordered. 
Kaltenhach v. Leiois, 45 L. I\ fiOfi ; 3u W. B. 35(1. 
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An action was couinienced to recover the sum j Representation ad litem — Sinc£ 
•due on a policy of life insurance, against the j c. 86, s. 44 — Bispensing with X 
surviving director of the insurance company, 1 Eepresentatives or Appointing R 
who executed the polic>n The defendant died ' ad litem.] — The appoiiitineiit by 
pending _ the action. The insurance company j person to represent the estate of a i 
interiilcader against the plain- under 15 k 16 Viet. c. 86, s. 44, 


Sect. 44 of 15 A; 16 Viet, c, 86, is only intended 
to apply to cases where there is a difficulty in 
obtaining representation, owing to the insolvency 
of the deceased, or some siicli cause. Lom/ v. 
Storhi, Kay (App.), xii. 

A motion upon notice, and an order thereupon, 
pui'suant to the 44th section of the statute 15 k 16 
Viet. e. 86, that a suit by creditoj’S interested in 
the pro[ierty comprised in a trust deed made for 
their benefit, might proceed against the trustees 
without a ]>ersonal representative of the decreased 
debtor, the author of the trust, where no sucii 
representative existed, and the estate was insol- 
V. Ileadhvm, h Hare {App.), 


vent. Chaffer 
xlvi. 

The court will not, under the 44th section of 
the statute 15 tSc 16 Viet, c, 86, dispense with the 
personal representative of a trustee, where such 
personal representative has neccssaiily active 
duties to }>crform in the execution of the trust. 
Fo trier v. JJaifflon, 1) Hare (A[>p.), Ixxviii. 

Sect, 44 of 15 cV: 16 Viet. c. 86, tioes not 
apply to paying money out of eourt. Ilawlnt v. 


his estate ; and that a testator or intestate, 
wliose estate was to be atlininistered, was not 
intended to be included in the words of the act, 
“ any deceased person who was interested in the 
matters in question ; ” and that neitlier was the 
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adniiiiistrator ad litem a snfficieBt representative, 
where the object was not merely to bind, Imt to 
administtn’ the estate/ v. Xrtw, 1(> Jur. 

1061 ; 1 W. B. ai. 

A bill of foreclosure was filed by a sub-mort- 
gagee ; the mortgagee had died, and his repre- 
sentative was not known : — Hold, that the 
court could not, under s. 41 of the Chancery 
Ameiulment Act, direct the suit to proceed in 
the absence of a representative of the mortgagee, 
against whose estate a decree was asked. JUrniton 
v: irnrh, 22 L. J., Ch. 911 ; 1 Eq. E. 1B6, 

A surviving husband, having mortgaged the 
reversionary share of his deceased wife in 
personal estate, died. Upon the death of the 
te[iant for life the mortgagee petitioned the 
court; and in the proceedings on the petition 
a person was appointed by order of the court to 
represent the estates of the husband and the 
wife, there being no legal personal representative 
of either. Upon eviflence being produced that 
the commissioners of inland revenue Vr'cnld be 
willing to accept a sum equal to administration 
duty, as from an administKitor of the wife, 
without the production of an actual grant of 
letters of administration, if succession duty was 
also paid ; and the petitioner being rea<ly to 
satisfy these demands, the court dispensed 
with production of letters of administration. 

III re, L. E. 6 Kq. 601. 

After the hearing of a cause, but before the 
decree ^Yas entered, it was ascertained that one 
of the defendants had died abroad before the 
hearing : — Held, tliat under 15 & 16 Viet. c. 86, 
the court might tlirect the decree to be completed 
in the absence of the personal representative of 
such deceased party. MueJeer v. xScholeJidd, 1 
N. E. 180 ; 7 L. T. 848. 

Whei'e a personal representative of a testator 
is dead insolvent, there being no outstanding 
estate, s. 44 of the 15 & 16 Viet. c. 86, docs not 
enable proceedings to be taken in his absence, 
but with the consent of all parties, including the 
heir-at-law, the court will authorise such i)ro- 
ceedings under its general jurisdiction. Jones v. 
Foulke.% 10 W. E. 55. 

A deceased defeiidaut, whom the bill seeks to 
make prirrmrily liable and accountable, is never- 
theless a “deceased person who w'as intei'ested 
in the matter in question” within 15 & 16 Viet, 
c, 86, s. 44 ; and accordingly, if he has no legal 
personal representative, the court may either 
proceed in the absence of any person repre- 
senting his estate, or appoint some person to 
I’epresent his estate for the purposes of the suit. 
Ashmull Y, Wood, 25 L. J., Ch. 23 ; 1 Jur, (N.s.) 
1130; 4 W.E. GO,' 110. 

Abatement 'by death of the twm defendants 
tenants in common : order to revive against the 
personal representative of the survivoi* of them 
only, the other <lefendant having left no per- 
sonal 3’epresentative. jittree v. llieliardson, 17 
W. E. 20. 

^Sect. 44 of the Chancery Amendment Act 
gives the court a discretionary power of pro- 
ceeding with a suit in the absence of the personal 
representative of a deceased defendant, whose 
interests were identical with those of the 
plaintifi. Coie v. Taylor, 22 L. J., Ch, 910 ; 1 
Eq. E. 122 ; 1 W. E. 6. 

‘Where a party defendant, being interested in 
a fund, the subject-matter of the suit, dies, the 
court will proceed without a representative, 
under the 15 & 16 Viet c. 86, s. 44, /&. 

Pending an action to make several defendants 


liable for a breach of trust, M. S., one of the 
defendants, died before decree, liaving matle his 
will apiJointing executors, wiio liad not irroved 
the will. It a}»pearing that the liability of the 
surviving defendants wns the same as tliat of 
H. S., the court made an order that the suit 
should pinceed in the ahwtaua; of a, personal 
representative of H. 8. IlWeriuan Joint Stoeh 
(Jo. V. Fottrell, 13 L. E., Ir. 335. 

0]ic of two joint accounting parties died 
insolvent after the, chief clerk’s cert ifieate iinding 
the amount due from them had been settled, but 
before it was actually signed ; — Held, that an 
order could be made under 15 A 16 Viet. c. 86, 
s. 44, allowing* the suit to proceed without a 
representative of the deceased, and that it was 
proper it should be made. lUoore v. Jlorrls, 41 
i L. J., Ch. 161 ; L. K. 13 E(p 139. 

Administration suit ordered to proceed in the 
; absence of any ])ersoiial representative of one of 
the executors of the testatrix in the cause, such 
executor having died intestate an.d insolveiit, 
and attempts having been made to obtain repre- 
sentation to him. Bund v. Handle, 2 En. E. 
439 ; 2 W. H. 331. 

After order in an administi'ation claim dati^d 
April, 1852, one of the exeentois. tlefendaiils, 
wiio w^as also residuary legatee. <lied insolvent, 
never having })roved nor })ossessed assets. His 
widow refuseil to take out administration, and 
his children could not be found. An order was 
made, under s. 44, on a})])lieati(m ex parte, tluxt 
tlie suit should proceed without making the 
representative of the deceased c.xecntor a ])arty, 
and that the inquiries Ixi’ore the master shouhl 
proceed as though such representative had been 
served with a wait of summons. Hotjers v. Jimesy 
9 Hare (App.), xl vii., n. ; 16 J ur, 96<8'; 1 W, E. ,1 4. 

On the refusal of next of kin tt> adtninistei- to 
a devisee's estate, tlie suit may proceed in the 
I absence of j'epresentatives, under the llth 
, section of the 15 A 16 Vi(i.. e. S6. JIatv v, 
Vi eh err, 1 IV. E, 242. 

The })ersonal representative ot. a cestui quo 
trust, entitled to the trust fund in the ovuut <)f 
tlie death of the children under Uventy-one, 
dispensed with on a claim for the appointment 
of new trustees, I he cestui ([uc trust Imving- 
die<l indelked. and with no otlier })ro]>evty* 
Magnuij v. JJarldmn, 9 Hare (App.), l.xxviii., 
Ixxxii. ■ 

Ui-ion a suit to wind up a partnersldp uthI for 
contribution, the representatives of a deceased 
partner cannot bo dis])ensed witli upon an 
allegation in the bill thaa: the deceased partner 
had died insolvent, and had no })ersona,l repre- 
sentative. C\y,e V. Stephens, 9 Jnr. (N.s.) i ll-J ; 
8 L. T. 721 ; U AV Ji. 929. ' 

Where a ])]aintiif, beneticially interested in. 
the subject-maitcr of an administrat ion suit, 
and also next friend of infants ])lain1jtTs therein, 
(lied after the ordinaiy administration de<fr(.‘c,' 
but before certiticat(^, the coini, upon being 
satisfied that the (‘states was insolvent, ordeixul 
the suit to be revived against Hie sa.inc defen- 
dant without making the personal ixqn'esentarivc 
of .such deceased plaintiff a, partve Lei/eester v. 
Xorrlr, lO 3ur. (K.s.) 1173; 11 L. T.' 412 ; 13 
W. E. 20J. 

AVhere an exeemtor was made a jiarty, and 
w'a.s befeu'e the court at tlic hearing, but liaviug 
no interest, he took no part in the discu.ssiun, 
and had since died ; m\d at the hearing on 
further directions, his estate wms not rc])re- 
sented : — Hold, that the case fell within s. 44 of 





■ ' 


iflll 


■' 




1765 EXECUTOR 


Jn^'i.sant V, 2h L. J., and apparently intestate, in order that the 

, . defendant might ha%"e an opportiinitv to move 

lint against a trustee, the for dismissal of the action for want of prosecu- 
^elore rephcatioii or notice tion. JVi/tffmve v. Thompson, 11 Ch. I). 419 : 27 
0 ot a tlefendant who was W, R. 910, 

ne share of the trust pro- Bill by landlord for specific performance of 
ex parte, to continue the an agreement to take a lerse entered into by 
?onai representative of the four persons, ail defendants to the bill, in joint 
. 21 L.^ T. 851. tenancy. After the filing of the bill one of the 

rue sole jilaintit]: in an proposed lessees died abroad, and, as alleged, 
tied after the decree, an intestate and insolvent. Letters were produced 
naming due to him. He from the place of the alleged death, describing 
ig an executor ; but the the circumstances of the decease, and the father 
t proving the will ^le and brothers deposed to their belief ; and the 
non or one of ihe defen- father declined to take out adniini strut ion on 
TO revive the suit against the ground of insolvency : — Held, that this was 
1‘^d^i’esentative of the sufiicient evidence to enable the court to act on 
Without prejudice to any it ; and an order was made, that, the father' 
:»nal repicsmitative of the appearing, and at bar declining to administer, 
some other person should be appointed to repre- 
i til. ()84 ; 26 L. T, 900 ; sent the sons' estate, under s, 44 of the 15 & 1(> 

, , , V^ict. c. 86. V. 2 Jiir, (x.s.) 371 

m the question, whether If a defendant, having an interest in the 
)ita or per stirpes, in the estate of a testator which is being administered 
9^ some dies abroad, ami his executors prove the will at 
T-’ y. ~yoivniff7i, the place of his death, but refuse to prove it iir 

'2 h.d.,t.h.627; ]7Jur.l58. England, the court, under the 15 eSc 16 Viet 
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that the (lefendaiit alleged that he was entitled 
to the est ate and ettects under a deed of gift ; 
and the bill prayed that the deed might be set 
aside against the creditors, and that, if necessary, 
the suit might be taken as a creditors’ suit : — 
Held, on demurrer, tliat the suit must be taken 
as a creflito]*s’ suit ; that a personal representa- 
tive of the debtor was a necessary party ; and 
that the suit being for the administration of the 
whole estate, the court would not nominate a 
representative. James v. Aston^ 25 L. J., Ch. 
H43 ; 2 Jur. (N.S.) 224 ; 4 W. R. 401. 

Form of order for administration, (lispensing 
with the representatives of deceased executoi's 
and trustees as parties to tlie suit, wdien incapa- 
citated persons are interested in the estate. 
Wldtfingtofi V. Goodmg, 10 Hare (App.), xxix. 

Moneys found due to the estate of a <leceased 
pei'vson will not be paid over to the representative 
appointed under the 15 ck lt> Viet. c. 80, s. 44, 
but will be carried over to a separate account. 
Bgam v. Suit an, 10 Beav. (>4(5. 

JSfote. — Sect, 44 of 15 k 10 Viet. c. 80, was 
ret>ealed by 40 & 47 Viet. c. 49, and .R. S. C. 
Ord. XVI. r. 40, is now substituted for it. 


appointed to represent his personal estate for 
the purposes of the proceeding. Cr<nno)\ Mu 
Hare (Ap]>.), xlvii., n. 

Pending the taking of partnership accounts 
under a decree, one of the partners died. Ilis 
will, hy which he gave his estate to his widow 
and appointed her sole executrix, was in liti- 
gation in the Probate C*onrt. I'lie Court (if 
Chancery declined, under the 15 &u; Viet. e. SO, 
s. 44, to appoint tlie widow to repj’esent tlie 
estate in the suit, pending the litigation, 
JRmela}ids y. Brans, Williams v. Itoirlands, 88 
Beav. 202 ; 8 K. R. 288. 

Ap}K)iiitment of the widow to i-epresent the 
estate of her deceased husband, who had l)een 
entitled to a life interest in certain tithes, the 
subject of the suit, and had died intestate, where 
no letters of administi-atiori of such estate had 
been obtained. Bhj {Bra a and Chapter) v, 
Edwards, 10 Hare fApp.), ixv. ; 22 L. J., (8i. 
680; 17 Jur. 219, 

A foreclosure decree gave to se\'en persons, or 
any of them, the right to redeem within a certain 
time. Before that time arrived, f>ne of the seven 
died, and there was some difficulty about 
obtaining admiiiistration to him. Letters of 
administration were at length granted by the 
Hcclesiastical Court to a creditor, but before 
the prf^ceeding was perfected, another creditor 
entered a caveat. Long v. Storir, Kay (A p]3.), xii. 

The Court of Chancery made an order under 
s. 44 of 15 &16 Viet. c. 86, appointing the forjner 
creditor to represent the estate of the deceased, 
after a week’s notice given to tiie opposing 
ci’editor ; or, if the former creditor should rtdiuse 
to be such representative, then, upon evidence 
by affidavit of such refusa.], appointing the other 
creditor such representative. Ih. 

The (piestion was between the cliildren who 
survived and those who predeceased their 
parents. There had been two of the latter, but 
neither of their estates was repri^senttjd i]i tlie 
suit. It was asked, under the 15 16 Viet, 

c. 86. s. 44, that The surviving husband of one 
might re{n'esent the interests of the absent 
parties. Tlie application was refused. Glhnoti 
V. Wills, 21 Beav. 620 ; 4 W. R. 499. 

In a suit to administer the estate of A. and to 
take accounts of his business carried on aften* his 
decease by B. and C. his executors, who were 
also benelicially interested under tlie will, the 
court will, under the 44th section of the act 
15 wk 16 Viet. c. 86. appoint G. to represent tlie 
estate of B., where B. has made his will and 
appointed G. and R. (B’s heir and a party to the 
suit) his executors, although B.’s will had lad, 
been proved, and although the suit may result 
in charging B.’s estate. Goddard v. Haslam, I 
Jur. (K.a.yiol ; 8 5V. li. 857. 

A party went to Australia several y(;*a,rs agt) ; 
but he had not been lieaid of since. Assuming 
that he were dead, but had survived tlie testator 
in the suit, thei'c would be arn’ars of a fund in 
court to be iiaid to his personal ri*presontativc, if 
ap})oiiited : — Held, that a. person who wa,s not 
interested in the subject-inatt(w of the sini. 
might be appointed ad'ministra-tor ad liliMii of 
the party. J/orthnrr v. Mortimer, 8 L. T. 487 ; 
11 W. R. 740. 

^ C. was, by H., who died in Calcutta, a])poinl<^d 
his executor, ami he there jiroviffi t.he will, Imt 
refused to take out administralion to tlie testator 
in Hnghuid, On motion, the court orderi^d that 
0. should be apiioiuted to rcnirosenl the estate of 


-Who Appointed.] — The person who would 

be appointed admimstrator ad litem, is the most 
])roper person to lie nominated under the 15 & 16 
Vici, c. 86, s. 44, to represent a deceased party 
who has no personal representative. This 
enactment extends even to those cases where 
the party “ interested ” is sought to be made 
liable. Big {Bean and Clia2)ter') Y, Gayford, 
16 Beav. 561. 

A defendant died, and a contest as to one of 
his testamentary papers prevented probate being 
granted. The court, on motion, appointed the 
executor named in bis will to represent the 
<leceased’s estate in the cause under the 15 & 16 
Viet. c. 86, s. 44. Jlele v, Bewleu {'Lord'), 15 
Beav. 840. « 

Bill to recover a sum of money in respect of 
which one defendant was treated as primarily 
liable, and the other two defendants as secon- 
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coiirttitiited. Sutherlaml t. Dc TV/*pw«p, 2 Jur, 
(K.S.) 301. 

On the hearing of a petition relating to the 
disposition of a trust fund, it appeared that A. 
had an interest in it which might he asserted. 
A. died in the United States, having by his will 
ap])oiiited B. his executor, who proved the will 
there but not in this country. Counsel ap})eared 
for B. at the hearing. The court, at the hearing 
under the 15 & 10 Viet. c. 86, appointed B.’s 
counsel to represent B.’s estate. IlnDitaoH v. 
Todhiinter, 22 L. J., Oh. 70 ; 1 W. E. 78. 

Case in which the executors of a father, who 
survived and became the sole next of kin of his 
deceased children, may be ap[>oiuted by the 
court, under the 4Tth section of the 15 & 16 
'Viet. c. 86, to reprei^ent the estates of the deceased 
chihh'eii for the purposes of the suit. Swulloto 
Y. Jrui/i.% 9 Hare (App.), xlvii. 

A person cannot Ijo a[>pointed to represent an 
estate under the 15 & 16 Viet. c. 86, s. 44, with- 
out his consent. Prince of Widen Asnooiation 
Co. v. P(ilmei\ 25 Beav. 605. 

The court cannot, under 15 A 16 Viet. c. 86, 
s. 44, appoint a person to represent the estate of 
a deceased person who is n(.>t willing to act. 
inil V. Bonner, 26 Beav. 372. 

Where a defendant to a bill which prayed 
relief against all the defendants jointly in 
respect of an alleged breach of trust as directors, 
died abroad, and the evidence showed that he 
■w'as believed to have left a will, and to have 
name I his widow executrix, but that she had 
not seen tlic will, and did not know its contents, 
and that his solichtors on the record had not 
been instructed since his death : — The court, on 
tiie application of the plaintiffs, made an order 
for the appointment of a person named b}'' the 
plaintiffs, and consenting to act, to represent 
the deceased defendant lor the purposes of the 
suit : unless w'ithin fourteen days after notice 
the solicitors and the widow, or one of them, 
should appear and elect to re})resent the estate, 
in which case both, or either, as the case might 
be, would be appointed. Joint Stoch JDincount 
Co. v. Broivn, L. E. 8 Eq. 376 ; 20 L. T. 692. 

Since 16 & 16 Viet. c. 86, s. 42, r. 9 — 

Trustee representing Estate.] — The 9th rule of 
the -1 2n<l section of the statute 1 5 & 16 Yict, c. 86, 
applies n<-)t only to administration suits, but to 
all suits where the. interest of the cestui que trust 
is re[)rosented by, and his powers are vested 
in, the trustee. Fowler v. Baijldon, 9 Hare 
(App.), Ixxviii. 

An executrix directed to pay debts cannot be 
considered to represent third parties within the 
meaning of the 15 tk 16 Vlct. c. 86, s. 42. Bolton 
v. Si (in Hard, 27 L. J., Ch. 845 : 4 jiir. (N.S.) 576 ; 
6 W. E. 570. 

When a fund has been brought into court hi an 
administration suit, the next of kin are properly 
ritp resented after decree by tlie personal repre- 
sentative until the fund has lieen distributed. 
Mlcklcffncaif v. Winninnleij, 5 X. E. 204. 

Distinction as to the necessity of making 
persons beneficially inte.rested in real estate 
parties in suits by mcu'tgagees for foreclosure 
or sale of mortgaged estates, against tlie persons 
having the legal interest only, where such persons 
are executors of the mortgagor, aiu I where they are 
merely trustees of settlements, of 1 lie mortgaged 
property. Jlnnman v. Illley, 9 Hare (App.), xL 

A’77y'. — E- S. C. Ord. XVI. r. 8, is now substi- 
tuted for K. 12, r. 9, of 15 16 Viet. c. 86. 


— Kules of 26tlx June, 1876, Ord. XVI. r. 9a.] 
— hen upon the construction of a will questions 
had arisen as to what classes of representatives of 
the testator were entitled, and great difficulty 
was foreseen in attempting to liml the heir, who 
in the result might be held not entitle<l, the court 
made an order under Ord, XVI. r. 9a, appoint- 
ing persons to represent the various classes of 
representatives of which some or one might be 
held to be entitleil, before the cpiestions of con- 
struction came, on to be decided. Pejjj/ift, In re, 
Chester v. PhilUpn, 46 L. J., Ch. 95 ; 4 Ch. I). 
230; 35 L. T. 902; 25 W. 'E, 211. See mm 
E, S. C. Ord. XVI. r. 32 00- 

Absent Parties— E. S. C. 1883, Ord. XVI.] 

— Pei’sons interested in an estate the subject of 
an administration action to wdiich they have not 
been made parties, ami whose rights or interests 
may be aifeeted by an order directing accounts 
ami inquiries, are not bound by the i>roceedings 
under that order — at any rate wliere they ought 
to be served — unless they are served with notice 
of the order, or an order has been, made appoint- 
ing a member of their class to represent them in 
the action. The jtractice of the court as to bind- 
ing absent parties in an administration action 
discussed. May v. A'ewtim, 56 L. J., Oh. 313 ; 34 
Ch. D. 317 ; 56 L. T. 140 : 35 W. E. 363. 

Adding Parties by Amendment — Before the 
Judicature Acts and Orders.] — Executor’s name 
added in decree f(.)r account without putting olf 
cause. Pitt V. Brewster, Dick. 37. 

Where one of the defendants died after answer 
the court will not permit his devisee to be made 
a partv by amendment. IJstowell v. Callaykan., 
S Ir. Eq. E. 472. 

To a bill filed for the purpose of obtaining the 
opinion of the court on a testators will, more 
than thirty years after his decease, it was objected 
that there was no representative of the testator 
before the court Held, that such objection was 
a valid one ; but the court permitteil the plaintiil; 
to take out letters of administration cle bonis noix 
with the testator’s will annexed, and. wouhl not 
put tlie plaintiff to the expense O-f amending her 
bill. Adonnelay v. Balls, 6 .lur. 550. 

The court will not decree a specialty debt to be 
paid out of the deceased’s real estates, unless the 
creditor sues on. behalf of himself and all other 
the specialty creilitors ; but leave will be given 
to amend the bill at the hearing. Johnson y. 
Compton, 4 Sim. 47. 

After a decree in an administration suit, to 
which a creditoi* who had assigned his debt ami 
the securities for it to trustees, was a party, hut 
such assignees in trust were not parties, an order 
obtained by them from the vice-chancellor to 
substitute their name for his, and to have the 
beneht of all future proceedings, was discharged 
as irregular. Brerer v. Mawdeslep, 4 Myl. ik C. 
94. 

An administrator who has become such since 
bill tiled, may be made a party by amendment, 
notwithstanding the general rule, that a person 
who acipiires a new right after the institution of 
a suit can be brought before the court only by a 
new bill. Beard more v. Oreyory, 2 Hem. <k'M. 
491 ; 34 L. J„ Oh. 392; 11 jur.' (N.S.) 363; 12 
L. T. 363 ; 13 W. B. 674. 

A bill was filed by A,, a married woman, by 
her next frierul, her husband, joining against an 
executor de son tort in respect of a legacy given 
to A. for her separate use. After the bill was 
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filed, letters of administration were granted to 
S., {irid ]).y amendment was made a defendant : 
— Field, tliat S. was pjoperlj made a party to the 
suit by ameinlment, the case of an administrator 
standing on a different footing from that of other 
persons who gain new rights after the institution 
oi: a suit. II. 

Hold, also, that the husband (ho not setting up 
any claim adverse to his wife) might properly he 
joined as a co-plaintiff'. 11 . / ^ 

When a. plaintiff filed her bill as being the legal 
personal representative of the pjerson through 
whom she claimetl title, and it was afterwards 
discovered that slie was not the legal personal 
representative, tfiough she was beneficially 
interested in a share of the subject-matter of ■ 
which was a debt contracted ui) wards 
or fifty years before the bill was filed, leave was 
given, at the hearing of the cause, to add the 
representative as co-plaintiff ; and 
tne bill being amended by so doins', and by intro- 
ducing suflicieiit statements to show the‘titlc of 
the new plaintiff, and also the beneficial interest 
of the original plaintiff Held, that such aiucnd- 
ments were proper to be allowed in the di.scretion 
^I(ni{jhnn v. iSlalie, a? 1,. J., Ch. 


of a party^ or otlicrwise to be revived. An 
administration suit in wliicli a decree was made 
by the (.V)urt of Chancery in the veai* 183ih 
having become <Iefeetive by the deaths of some 
parties and the bankruptcy of another, and no 
step having been taken in it for thirty-nine 
years, an order of I'evivor was allowed for the 
purpose of enabling a partv to a}>])eai from an 
order made in the year ISm (in case the Court 
ot Ai)peal should give leave to appeal), the court 
being of opinion that no person had altered his 

p()Sitiou or incuiTOlanj- liabUi1y.ovKu.1fei'oa aiiT 

loss on the faith of the order, from which it was 
iteired to appeal. OuHh v. Sh-lfiohL 51 L J 
Ch. »a.5 ; 20 Ch. C. 3!tS : 4(! L. T.'SO. 


— Since the Judicature Acts.] — When two 
actiou.s had boeii ciin.soli<Iato(l, 071 an application 
by the plaintiff to add new defeT 7 daiit.s to the 
consnlidateil action bef<7re tiiiil, and to make 
u one or tlie luescnt defendants, a pai'ty to the 
action in a re|.)resentative character, the court' 
underjlie Jiidicatnre Act, Ord. XVI. ri‘. 14. {.5, 
of 1875 ordered that the proposed new defendants 
shoiilajic added without service of any wait, and 
that be made a defendant in his represim- 
tative character without any further indorsement 
on any writ, such order to take effect imle.ss the 
new deloiidants and 'W. should respectively show 
cause to the contrary within ei.ght ilavs after 
^ r "re, (hiJln/ v. 

XVT rr^^ti IS 

When an action abates on the death of a defen- 
d^nt on account of its being purely an action 
foi damages occasioned by the defendant’s frau<l, 
so that ii cannot be simply continued against 
tive defendant’s personal repreSeuta- 

tive but, the action is capable of being so stated 
by the uitroiiuctiou of amendments as to make 

pleadings by the introduction of the necessary ' 
allegations, and an order may be made to add ' 
the personal representative, as a partv AhU-n \ 

J- Ch. 40«; irciIaS j 

?^^^’S8ary amendments and the addi- i 
£,?? 44 ^ P'lr’tics may be made by the same order ; < 
but the order should be made ex parte, and not ^ 
upon notice to the iierson whom it is proposed to ^ 
introduce mto the action, //v, ^ ^ i 


. Se7ivor.]_Ord. XVII. now governs proceed- 
SS ° parties dm-ing the pendency of a 


death 


, action which has become defective by the death 


cls Administrator de bonis non.] — Adminis- 

as trator obtains a decree, and dies. I'he adminis- 
he trator de lionis non may tMi deerm 

id within the equity of statute 80 Car 2 c 6 
o- Ouru V. Curzer, 2 Tern. 287. ' ' * 

of Where a personal representative ,sues or is 
st -sued and dies, the administrator de Inmis non 
d- may ]n*oceed or be iiroeccdcd against by bill of 
m revivor, or by bill of revivor and supplement, 
li. i»ut he IS nut buiind so to frame his bill ■ lie 
may at his election file an un'giniil bill. There- 
ioi'c, where an administrator had obtained a 
■o decree declaring jndg.nent to bo hold on 
n eertiim trusts, and the judgment was after- 
e wants frandiilentiy assigne.l, 'and the adniinis- 
e trator de bonis non iile.l a hill stating at lono-tli 
e tlio proceedings in the original suit, iniikiiig the 
V .'■‘'S'b'iioo a p.arty. and iirnying that he might bo 
,, declared entitled to the benefit of the decree and 
s accounts and iiuiuirics thercbv directed, and to 
I an assignineiit of the Judgment, or original relief 
- it he was not eiititloii to the benefit of the said 
1. suit and decree, it was ;-Ho!d, on demurrer, 
unit the bill being an original liill as to the 
assigiiec. the plaintilf could not have proeoedwl 
by biD ot revivor: and although the bill might 
have liceii tnuned as a bill nf revivor aiul supple- 
meut, a.s against the rejiresenfarive of the defen- 
ilaiit in the on.-mal suit, if was sustainable as 
against him either as an original bill, or as an 

dk/' ^ '^.11;''“’'“ stipi'lemcntal 

bul. I>u){p('l(l V. () hh a H(fline,'{,rij, 12 Ii*. Eq, li. 

All aduiinist ratin' of an intestate died in 1817, 
mdebtccl to a large amoimt in respect of his 
receipts as aihainistralor, but leaving sufficient 

aiHl also 

leaving froelioid estates. In the same year a 
Sint was instituted for the administration' of his 
personal ptatc ami in ]S,H2 it appeared, from 
the leiiort in Ih.at suit, that liis personal estate 
had been misapplied, and that his e.vecxuor ha.l 

lek'ks'i2'‘nk'T*'. ami in the same 

jeai JMi an mlnimi.stratrix do bonis non of tlie 

'■'i ■•'J-minst the udminis- 
tiatoi s heir, and the sureties in the usual 
administration bond, and agaimst the reiires . . 
tatives of the archbishop (who hufl died), p'ray- 
nig to have the benefit k the bond, and to 
charge by means of it the a.lmiiiislrator’s free- 
hold eitjalos. h,o decree was made in this suit 
the plain tift having married iu 3K;j,s and Invimr 

'Sd 'Ik k" "k >'f-ng ekrVieef 

le^^cd. In 1848 another of the next of kin 

mok oin to the ssuit of 1882,’ 

took out administration do bonis non of the 
intestate, and filed a, bill of .revivor and supplc- 

Quaere, whether the suit of 1882 was in 
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its nature one whieh it was competent for the 
plaintiff in that of 1848 to revive: — Held, that ' 
the suit iff 1882 must be considered as having 
been abandoned, and that the suit of 184S must 
be considered an original suit, and, as such, 
bari'ed bv length of time and laches. Bolton 
V. Powrll, 2 i>e G. M. .'c G. 1 : 14 Beav. 275 ; 
If) Jiir. 24, 

A. died, having made B. bis executor, who, 
•without proving A/s will, possessed part 'of his 
assets. B. died, and made 0, his executrix, who 
proved his will, and took out administration to 
A. A bill was tiled against 0. for an. account of 
A.’s assets, possessed by her and by B. After- 
wai'ds C. die< I, hav irig made D, her executor, and 
E. took out administration to A. Plaintiff filed 
•a bill of revivor and supplement against 1). and 
E., to which 1). demurred, and the demurrer was 
allowed. v, SproHl<\ 4 Sim. 321. 

Executor or Administrator,] — All the 

•exccutoj's who prove the will inust be parties to 
the suit ; but others are not necessary ])arties, 
although they have not renounced. Where bill 
■of reviv(H' stated tliat the plaintiff was appointed 
executor, and iii fact he and another were nonii- 
iiate<I, but he alone prove<l ; Lord Chancellor, 
considering that to be a misstatement, and that 
the fact should have been stated exactly as it 
was, of the appointment of another executor who 
iiatl not ]>roved : — Held, that inasmuch as the 
court is never inclined to turn a party round i 
upon a point of form, it might be set right at the 
hearing by a certificate of tlie })roper officer, that 
in fact no other executor but the plaintiff had 
provefl, which he directed accordinghn It is not, 
however, an answer to sucli an objection, that it 
should be taken to the bill of revi vor. If plaintiff 
in revivor misstates a fact in his knowledge, it 
is not incumbent on the defendant so far to 
distrust that statement as to object to the 
common routine of revivor. Oranier v. Morton, 
2 Moll. 108. 

Pending an account directed by the decree, 
the accounting party died. An oi'<i.er was made, 
on motion to revive, against his executor, and 
that he might either admit assets or account foi* 
his testator's estate. Qirtivrlqht v. Sliepliaa rd, 
20 Beav. 122. * i 

!8i;it not revived against the administrator of 
a party named, who did not api)ear, nor was 
served with a sul)|_)oena, nor can the })laintiff 
have the beiietit of former proceedings against 
such administrator. Ashee v. HliinlciL G Madd. 
290. ■ 

Upon the death of a defendant, her representa- 
tives were made pjariies to a bill of revivor, 
Phey plea<le<l that the testatrix hatl assigned 
pendente life, and that they never bad any 
•interest in the subject-matter of the suit. The 
plea was allowed. Nutthui v. Ilehdin, 14 Beav. 
11 ; 20 L. J., Oh. 555. 

A bill of revi vor against A. alleged that a , 
defendant to tlie original bill had died, having 
by his will appointed B. executrix, and that she 
had taken on herself the execution, of the will, 
and had possessed the assets, and taken on herself 
the administration thereof. It prayed revivor 
against her as such executrix : B. pleaded simply 
that she was not executrix. The plea was allowed. 
Cooke V, (Jitthups-, 21 Beav. 497. 

A man marries an administratrix ; plaintiff 
obtains a decree against him and bis wife for 
1,500/. ; she dies, plaintiff cannot proceed against 
the husband without reviving against tlie adminis- 


trator of the wife. Jackson v. llaudinqs, 2 Vern. 
105. 

Administrator, where no Surviving Cause 

of Action,] — When an action abates on the death 
of a defendant, on account of its being purely an 
action for damages occasioned by the defendant’s 
fraud, so that it cannot be simply continued 
against the deceased defendant’s p>ersonal repre- 
sentative, but the action is capable of being so 
stated by the introduction of amendments as to 
make a prima facie case against the personal 
representative, leave may be given to amend the 
pleadings by theintr-oduction of the necessary alle- 
gations, and an order may be made to add the per- 
sonal representative as a party. Aside q v. Taylor^ 
48 L. J,, Ch. 40G ; 10 Ch. B.’'768 ; 27 W. K. 228. 

Both the necessary amendments and the addi- 
tion of parties jnay be made by the same order ; 
but the order should be made ex parte, and not 
upon notice to the person whom it is proposed to 
introduce into the action. J b. 

Executor under later Will, discovered 

after Judgment.]— Bencfft of decree made in a 
suit instituted by party claiming as personal 
representative under a former will, may be 
obtained by executor under a later will subse- 
quently discovered, by bill in the nature of bill 
of revivor. Gough v. Latouelie. 2 Moll. 406. 

Heir,] — Heir and administrator of party 

intestate, iimst be parties to revive decree for 
payment of money, and for conveying of lands. 
Ferrers v. Ckerrg, 1 Eq. Abr. 3. 

An administration suit — wdiich bad abated 
after decree by the death, intestate as to tJ'ust 
estates, of the sole plaintiff, the executor and 
devisee in tiaist of the testator in tlie cause — ^was 
revived on the application of the deceased plain- 
tiff’s execjutors, and two of his co-heiresses, the 
other co-heiress being already a party to the suit. 
Fane v. IHtdf ards, 1 N. K. 5(>3. 

Where a decree was made in an administration 
suit, containing a declaration which bound the 
heir-at-law of a testator, and it was found that 
at the date of the decree the heir was dead, an 
order of revivor was made against the repre- 
sentative of the heir. Fenton v, Ilawkrns^ 4 
N. K. 54. 

Person served with Hotice of Judg- 
ment.] — A person served with a notice of an 
administration judgment, and having obtained 
liberty to attend the proceedings imder it, is in 
the same position as a party to the action, and is 
entitled to obtain an ordered' course to revive the 
action on the death of the sole plaintiff;. Delaney 
v. Delaney (27i Sol. J. 418) distinguished. Dobson 
v. Fa.ithmaite (30 Beav, 228) followed. Burstall 
v.Fearon, 53 L, J., Ch. 144 ; 24 Ch. D. 126 ; 31 
W. R. 581. 

In an administration suit by two residuary 
legatees, as co-plaintiffs, if one die before replica- 
tion, the proper course is to mark him as dea<l, 
ami when the cause comes into chambers, to 
serve his representatives with the decree. I/lndo 
V. Morto7p 5 N. R. 362. 

Where Euud has been carried over.] — 

Where, upon an administration decree, funds bad 
been ordered to be carried to the separate account 
of A., an infant, and upoTi his marriage the funds 
had been settled, with the approval the court, 
as belonging to A. absolutely : — Held, that the 



pi'ovec iind allowed by the chief clerk’s cxirtili- i 
catc, aitliough the cert ificate bad not beensi< ncd. ' 
//^c//%v 7J (N.s) 1181 ; 

b. JMi V. JMI, m L. ,L, Oh as-l' 10 Tin* i 
(KS.) 14 ; <) L. T. 048 ; 12 Wb II kt ’ ' 


VV here the testator liad pleaded to a bill, atid 
died before the plea, was argued, I lie executor 
may plead dc 71 OV 0 , for the iirst ])Iea cannot Ix' 
now argnicd, JliV/detJuvNite v. Odm^lth Cas.^ 


vcvivi) the smr against him, 
gilt bt‘ dismissed as against 
< m 1 . JiunipJl V. Well] mjUui 

istituted by the eiirator ami 
tic (a foreigner), and on his 
‘ty, who, upon tlH', deatii of 
his personal representative, 
endant, that tlie bill should 
costs, unless the phdnti.lf 
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Erf Srs ^,7 “e 

2»B»v.«; 71V.«.r0ll. ita,, „„ A 

r,TiA,s '"““''■-..““■er'"'" 

“h cl:'m t./tai-e (aS??!/- tSt Sut'ie mivtl afti.e 

891 : 1 W E 27 ’ ^ trustees, and that accounts 

Tf ^ V'? '7 has 

Cre<l!tor cannot sue oti behalf of himself 'nul ■ the suit i^annot 

o^r-. who have no common interest with him. j thef 5 & | « 

If Cl editor file a bill on behalf of himself and I * 

otJicr creditors, and obtain decree and die anotlier ' i tt i -n • 

creditor may obtain order to file snoni^nir-.tmi i i -n r b poii a lidl in nature of 


tage of a decree as an heir or executor, and the 
defendant is not at liberty to make a new 
defence. y. 2 Vmm o lS 


, , , '. ', ^ jH.uiL III a cretiitons suit . now annu 

at the instanctMif another cnwlitor to whom the : t. Tall) 1? 

..S“ 2 ' 'f'” is ;;f 

rss: Euy r £ i -r £ ■£ 1 “^ 

leave was given to the other creditfn* ^epu,Htnta,tiA''es oi the original plaintiffs 

CAi.p.),li.: IfiJiu-.'hil. questional .ot heunns- ot supplemental eimse. 

hiitseYfEwrohier B and ohL's*" ’ f v\ " 1 under a will Hies u biU 

After decree the suit abated "bv the ile-ith ..f V>’it l''ee.\-ei'iit.)rs,not seeldii<{ 

C., his executor, filal a 1 I vv h or on • '"h 'k'fnult.und dies pemi! 

&c., and the suit was rch m V E .S ropresenlative cannot 

filed other bills, and the pro(.eedinfVbeh. . hE^ i*y 1»U„E revivor and supplement 

master were attended hbv o. ‘o tin,: 

craiitorsatlargei-Held tha C wa if "','! <1 Him. 

fact of filing the bill of revivor on &c. ' ’ ’ ■ 

boiitfiT\f cdhm''OT «KEh’tam“blrL*w Defendant to obtain 

‘y tlie_esXeeutor of a deeea,se(l defeiHlant. (hat 
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tator never were sufficient to pay his 
, . , The policy was suffered to expire, and 

suit against the mortgage was not executed. Upon a suit 
I. 1 he estate was accordingly ad- instituted by A. to raise the demand out of the 
aria a <lecree was made on further real estates of the testator Held, that the 
.0 executor^^ afterwards brought effect of these transactions was not to discharge 
, tor debts alleged to the real estate from the payment of A.’s demand, 
tlie testator, wiiich the and that, under the circumstances, the consent 
j r.. tor judgment and report was not admission of 

{ete 2 u|ant moved, that the suit assets bv the executrix. PutctU v , Jihnner- 
.ns representatives, or, in lumtt, 3 Jo. He Lat. ; 9 Ir. Eq. K. 103. 
the injunction miglit be dissolved. 

was held irregular, and the By letting Judgment go by Default.]— If an 
Oldjidd V. executor or an administrator confesses judgment, 
or suffers it to go by default against him, he 
thereby adihits ilssets in his hands, and is estopped. 

< from saying the contrary in an action on such 

judgment, suggesting a^levastavit. v. 

an executor to an action on 1 Wils. 258. 

and omits to plead plene Judgment by default against an executor in 
. verdict is given against respect of his 'testator’s debt is an admission of 
operates as an admission of assets, and binds the executor’s own real and 
, . personal estate as fully as if it was his own debt. 

h'ving v. Pders, 3 Htyghid Tvud.'i, In /r, 2 Giff. 562 ; 30 L. J., Gh. 

. 1 Ih 11. 7iH. S. P., J\dnufr v. 405 ; 7 Jur. (N.S.) 403 ; 3 I.. T. 803. 

J M. 68i«^ ; 5 I). }\ 0. 172; 1 Therefore, wherean executor allowed judgment 

Xyr. A G. 1014 ; 0 L.J., Ex. 246. to go by default in. an action against him as 

in an action against an administrator, he, executor: — Held, that the judgment cre<Utor 
alter obtaining time to plead, pleaded a judg- vvas entitled to priority over a subsequent judg- 
ment recovered since the commencement of the ment. obtained against the executor for a personal 

action, but did not aver that there wore no debt of his own, Ih. 

assets ultra.^ The court gave leave to the plain- In an administration action notice of motion 
tiff’ to sign judgment as for want of a plea ; the was served upon a defendant, an executor, for 

defendant having, since the commencement of payment into court of money, jiart of the testa- 

the action, admitted by the latter the possession tor’s estate, which it vvas shewn by affidavit that 
of assets sufficient to cover tlie judgment, and he had received. The defendant did not appear 
demand. Pohertn v. Wood, on the motion : — Held, that, tlie defendant, not 
having disputed the affidavit, there was a siiffi- 
f the testator, cient admission that the mbney vvas in his ha 

o'it, with stay and that he must be ordered to pay it into court, 

ision of assets. Preoman v. 47 L. J., Ch. 560 ;* 8 Ch. B. 148 ; 
223. 26 W. Ih 689. 

of, assets by 

By Submission to Arbitration.]— A submission 
to an award by an administrator is not of itself 
admission of assets. Poonvn v, Ilenrg, 5 
Term Kep. 6 ; 2 E. E. d 2S. S. J\, Po^wp/i^ a 
llebster, In re, 1 Euss. A M. 496. Miwher v. 
Beat. 578. See also late v. Ilanevp 
, 4 D. A E. 814; 27 E. B. 517. 

If an arbitrator, under a reference between A. 
an administrator, awards that B. shall 
pay a certain sum as the amount of A.’s demand, 
B. cannot afterwards object that he had no assets, 
prima Wo/iJdngton t. Barloa), 7 Term Eep. 453. 

:.t the Obligor under bond conditioned for perform^ 
repayment it ance of award cannot plead plene admiiiistravit 
V, to an action on the, toid, for, by submittihg 
344. to the award, he has admitted sissets. Jiarnj 
Mmh, 1 Term Eep. 691 ; 1 E. E. 36t). 

:> an arrange- 1 Submitting disputed accounts to arbitration, 
:ave a | is of itself an admission by an executor tliat he 
has assets^ unless he protests against its being so 
‘port of the I taken at the time. Piddle w ^Snttan. 5 Buig. 

‘ “h A P. 345 : 7 L. J. (o.S.) 0. P. -60 ; 

569. S. ?., Itahson v. , 2 Eose, 

). See also Wayiahotvngh v. Bijer, 2 Chit. 40. 
Where, upon matters being referred to arbitra- 
jioliey I tion by an order of the vice-chancellor, vvitii a 
clause that, in case of the death of any of the 
the award, the ref oreuco 
was not to abate, but their executors or adminis- 

" w I ..v.vcn as parties 

•Held, that the executors of a 
the refei'cncc, and vvdio 


revived within a fortnight, was rcfu> 
costs. Toledo v. Mefti, 14 L. J.. Ch. 34. 

The plaintiff instituted a creditor 
the executor 
ministered, a 
directions. Ihi 
actions against the plaintiff, f 
be due from him tc: ’ 
court restrained by injunction 
liaviiig died, tlic t!. " 
miglit be revived by hi: 

(hffault, tha" 

The proceedin;^ 

motion was refused, with cost; 
Cohheft, 20 Beav. 563. 


d. Admission of Assets. 

By Pleading.]— If 
bond pleads paymen 
admiiiistravit, and < 
him on sucli plea, it ^ 
assets in an action founded on that judgment. 
suggesting a devastavit. Et ‘ ' 

Term Eep. 685 


An executor, charged witli the receipt of rents, j 
stated in the schedule to his examination that | an 
lie had receivecl in respect of rents, after deduc- 
tions to a certain amount for bills due fi*om tiie 
testator to the tenants, so inucli : the master Frazer 
charged the executor with tlie whole amount, hournr 
including the alleged detluctions — Held, on 
excejition, that although the executor had by and B, 
this form of admission charged himself with the \ 
aggrt'gate sum, yet, as the whole statement must P 
be read, he had also discharged himself q * " ’ 

facie, by the evidence which it contained of the j 
repayment to the tenants, wliich 
was open to the other parties to iinpeacli'. I/if/e 
.Kennij, 4 Hare, 452 : 14 L. J., Oh. 325 ; 9 Jur ' 

After the death of the testator, his executrix 
being sued by a creditor, entered intc 
ment with liim, pursuant to whieli she 
consent for judgment at law. The demand, 
which had been ascertained by the ixq 

master in an equity .suit, was' transferred to A., 200 ; 2 M. 
who paid off t.he creditor ; and the executrix, in 30 E. E. . 

order to secure the debt., assigned her jointure 50 

to A., upon trust to ]>ay himself the interest on 
the debt, and to pay the premiums on a ‘ ^ 
of assurance effected in his name on the life of 

the executrix ; and she covenanted that which- parties, before makinp 

ever of her sons (who vvere entitled to the r ^ . . . - . • . - 

estate) should first come of age, should execute tmtors were to be considered and tak' 

a mortgage of the real estate to A. for the to the order 
amount of his demand. Tiie personal assets of party who died durin| 
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were oi-acrwl by tlie award to pay a sum of either <lospovate or doubtful, and the oxcoutor 
iiioiiey out of tter testator’s assets, were liable has a right to exercise his iudfrineiit iairly and 
m assumpsit, although it was objected that the boiiii fide, whether a debt' is'iloubtfid or had 
proinise alieged to have been made by them was v. Craffer, 4 Car. l\ r>24. 

a personal promise, aiid for which DO cousidera- A testatoi* gave his leaseliold estate, lield for 

Bing. 20; 10 lives, to his sou and his lu-irs. subjeef to an 
Meoic, 4 L. J. (O.S.) C. P. 12/ ; 28 R. R. ainmitj of 1007. for liis daughter for life, and 

B.& 0,250; charged with the paymeid, after her <Ieatl) o'f 
' WTr ' 28 1\.. R. ,>74 2.0007. to her children, and a])pointe(] his son 

\V here a cause was referred, the costs being to executor. The testator died in 1807, and iiis 
abide the event, aiKl the action was brought by son proved his will, and liis personal estate, 
an atlministrator, with counts lu the declaration exclusive of tlie leaseholds, was sworn under 
on piomises to himself ns administrator, and the 2,0007. In 1821 the son signed a document from 
arbitrator awarded that the plaintiff had no the legacy duty offee, professing to W 
cause of action .-—Held, that he \vas liable to an retained the sum of 2,0007., in respee.t of the 
fhl paying the costs, and that legacy charged on the leaseholds, and on that 

t^ tei ms of submission could not be varied by document there ivas a formal receipt by the 
^ intention proper officer “for 207. for diitv on account of 

O y? the personal estate within mentioned.” Tlie 

' B'ves in the lease having expired, and tlie lessors 

•Rv 1 A 1 having ileclincd to renew, on a bill tiled by a 

By Paying Probate Duty.]----A probate stamp child of the testator’s daughter, aerainst ‘the 
s prmia facie evidence that an executor has representatives of the son to have the 2tH)07' 

sHnir 1° 3f,MT'lTTF{F- fil-Kt, that the eiitiru luasdiol.l 

B fc C '!2S • -I V c>'=i>'Keablo with its imyiueut at (he 

oAr 7' , ’ 4 lestatovV tluiith; and, socoiidiv, tiint the uun- 

y* ''• ^ 'rf the sou with respoot to' the pavnii'iit of 

I, poll a plea of plene admmiFtravit, a probate the legaev duty, fourteen rears after the death 

to. testator, nmoiiuted to a suilieient adiais- 

toi tiiat he lias assets to tlia amount which the sioii of assets to answer tlie leaaev of 2.1)tinf 
wi'if “r Ti’ coi'ty'-y is shown. Ik Laxmihy v. \ Do U. M. i: &. f;r,fi V2.| h. J.i 

K„+y 1 ^^°’ 14 ^ 4’ “• '>tid Ldtleckle, that, a pro- Ch. 482 ; 1 Jur. (s.s.) 28!) ; 3 Kii. ]{. 8S» ; 3 W. I£. 34. 

. e s aiup IS not prmia facie evidence that an Payment of iirobate duly is prc.sutniitivo evi- 
cxunifoi' has received assets to the amount donee of an adiiii.s.sioii. but not an absolute 

434 • 4 B*\- Ad“*rJ;"‘-' r'n^ nJ-^' ^ h. the extent (•overed by the 

‘ ^ 'y ; 2 L. J., K. B, iDh. amount of duty i)aid. Ih, 

Upon an issue ot plene adininisti'avit vel non, 

the stamp on the probate of the testator’s will is By Acknowledgment.] — (\ bwnicathed a 

A. Ct E. 699 ; 5 legacy of 1507. to 8. .IL, ami die. in lls S f 


Xo what Extent.] — In an answ^er to a 
plea of plene administravit, proof that the 
deceased’s property was sworn under a certain 
sum, viz between 2,0007. and 5.0007., is iirima 
facie evidence of assets to the amount of the 
lesser sum. CurtU v. Iftmt, 1 Car. & l\ 180. 

On proving a wu'll, the executor need not, in 
the amount for which probate duty is ijaid, 
include debts due to the testator which are 
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facie binding Oil tlie execntor, and he was ordered 
to lodge in cvnirt the amount of the legacy, with- 
out prejudice to the executor (who was the 
respondent), in the event of there being a decree 
agJiinst liim in the suit for a breach of trust liy 
his testator, taking such proceedings as he might 
be a.<l vised, to be relieved against the admission 
of assets. ClidigncdK v. Ihujan^ 8 Jr. Cdi. E. 251. 

By Eesidtxary Account.] — Admission of assets 
is merely a question of evidence, and an executor 
may bring evi<ience to shew that his admission 
was tire result of a mistake in the account. But. 
•where an executor had passed his residuary 
account, stating that a legacy was I'etained in 
trust” out of the residue: — Held, that he was 
not entitlt‘d to shew that he had since discovered 
that the account had proceeded on a mistake, 
and that there were not in fact assets for the 
legacy. Brewster v. Prloi\ 55 L. T. 771 ; 85 
W. Ik 251. 

Although a residuary account signed by an 
-execuitor is prima facie evidence of receipt of the 
moneys credited in the account, it is evidence 
which is open to explanation, nn<l the acknow- 
ledgment is not conclusive against him in favour 
•of a debtor to the estate, sillier v. JDoif(/Ies, 50 
L. J., Ch. 91 ; 55 L. T. 588 ; 85 W. 11. 122. 

A testator gave jiecuniary legacies to his 
widow and other persons, and to his younger 
children as they came of age or married, an<I 
.gave and devised to his eldest son certain real 
estates, purporting to incliido in such gift and 
devise a colliiTV which was, in fact, in settlement, 
and tlie plant of the colliery, and charging them 
with the sum of 5n,()00/. to form parr of his per- 
sonal estate. Under tlie settlement the collieiy, 
with other real estates, was subject to a charge 
■of 20,000/. for }iO]‘tions of the younger children. 
The personal estate of tlie testator being insuffi- 
cient to meet Iiis liabilities and the legacies, an 
ai'i’angement was made between the eldest son 
and tile executors, and such of the parties 
interested as were then entitled to their legacies, 
whereby it was agi'ce<l that tlie eldest sou elect- 
ing to take iimlcr the will should take possession 
of the colliery and plant, and should provide the 
balance of tlie money necessary to pay olf the 
legacies then payable, as well as tliose wliich 
sliould from time to time become due. Upon 
this basis certain of the legacies were })ai(l in 
full, and the executors, having paid full duty 
upon all the legacies, ])assed their residuary 
account shewing all the legacies as paid in fulL 
TJie eldest son subsequently failed to provide 
sufficient funds to meet all the legacies, and 
there were in fact insufficient assets to meet the 
whole of the testatoi-'s liabilities. One of the 
jmunger children, when he became entitled, 
claimed payment in full of his legacy- from the 
executors, upon the ground of tlieir having 
admitted a, sufficiency of assets : — Held, that the 
executors could not be held hound by the admis- 
sion of asK('ts in tlicir accounts, and that the 
legatee could not establish a })Crsoual claim 
against them. Jlorewood v. Ciirrey^ 28 W. li. 
218. 

By filing Inventory .] — An inventory exhibited 
in the Blcclesiastical Court, by an executor, for 
the pur]K)se of obtaining probate, is not generally 
prima facie evi<le'n.ce. of his having received 
assets. It has mwer any conclusive effect, 
Bteer v. JIflls, 4 B. & Ad. (>57 ; 1 N. A M. 
485 : 2 L. J., K. B. 100. 


By exhibiting an inventory an administrator 
admit.s assets ; and therefore where a plaintiff 
gave in evidence the inventory exhibited by an 
administrator in the spiritual court, charging 
himself with effects to a certain amou-nt, it was 
received as evidence of assets to the amount 
therein stated, Hielmy v. Iiayt€)% 1 Esp. 818 ; 

6 Term Bep. 384 : 8 B.’ B. 21 3. 

After putting in an inventory, it is for the 
administrator to discharge Ixiinself of the items 
which it contains. Giles v. Dyson, 1 Stark. 32 ; 
IS B. B. 748. 

In an action against an administrator, who 
pleads plene administravit prmter 807Z,, and 
gives in evidence an inventory in the Eccle- 
siastical Court, in which he state<l that 282/., 
part of the whole sum, was the amount of 
certain debts due to the tleceascd, supposed to 
be recoverable : — Held, that sucli debts might 
he considered as separate debts, and as such 
counted as assets in the administrator’s hamis. 
Yoiiuff v. Cor dewy, 3 Moore, 0(>. S. 0.. 8 Taunt. 
784 ; 21 B. B. 523. 

By paying Interest.] — Payment of interest for 
a legacy by an executor from time to time, shall 
be evidence of assets ; not so of a single instance 
of payment of interest. Clergymen's Sons v. 
Sivainson, 1 Yes. Sen. 75. 

Payment by an executor of interest on a 
legacy is prirna facie an admission of assets. 
Pwrry v. Hnddleton, 18 Jur. 992. 

So,* payment of interest by an executor, 
commencing six years after the testat.or’s death, 
and continuing seven years, is such nn admission 
of assets as to make the executor personally 
liable. Att.-Gen. v. Cliayiman, 8 Beav. 255 ; 10 
L. J,, Oh. 90. 

Executors liaving for about three years paid 
interest on the plaintiff’s legacies, the court, at 
the first hearing, directed accounts, with the 
view of <1etcrinining, from the .state of the 
assets, tlie liability of the executors to ])ay the 
legacies. The court, oii fiirtlier ilirections, 
refused to hold that by payment of interest 
the executors had admitted assets, snch a con- 
clusion being wholly at variance with all that 
had been previously done in the suit, and 
declined to charge them. Ilowley v. A.dams, 

7 Beav. 895 ; 8 Jur. 994. 

Plvidence of admission of assets by payment 
1 of interest on a legacy. Att.-Gen. v. Jliyham, 
2 Y. & C. C. C. (584. 

Leasehold juoperty was charged with two 
demonstrative legacies, being a fixed sum, to the 
executrix, and another fixed sum, the estimated 
remainder of its value, to a legatee, who had 
also the option of purchasing at the estimated 
value. The property was held of an ecclesiastical 
corporation for foity years, renewable every 
fourteenth year, and the executrix twice renewed 
the term out of her owm money, but at the end 
of thirty years, she declined to renew a third 
time. The executrix, on jiassing the residuary 
account, had valued the leasehold property at 
the price fixed by her testatrix ; upon this 
statement, a very small general residue appeared. 
The legatee, who was also tenant of the property, 
did not exorcise the option of purchasing, but 
he retained the interest on his legacy, ami ])aid 
the balance of rent, which did not keep down 
the interest on her legacy to the executrix. On 
a suit by the legatee ! — Held, that there was an 
admission that the particular property, not the 
general assets, was sufficient for payment of the 
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iegaciy, and tliat the executrix was not personally 
lialile : hut that, by the course of her conduct 
for thirty years, she had lost her priority. Sevens 
V. Sevens, 1 Sm. & G. 400 ; 17 Jur, 706 ; 1 W. li. 620. 

A. ainl P>. were partners. A. by his will gave 
C. and D. 5,000/. each, and sums to others, who, 
as well as B., were infants, and directed that the 
same should remain in the business,, and interest 
be paid tliereon. A. by his will appointed B., 
and tlireo others, his executors, and died. B. 
continued the business, an<l transferred into his 
books the amount at which he estimated the 
estate to an account called “ The account of the 
executors of A. ” ; and in the same books opened 
accounts with C. and with B., in which he 
credited them respectively with their legacies 
and interest thereon from time to time, B. }niid 
the legacy duty on C.’s and B.’s legacies, and 
paid legacy duty on the estimated value of A.’s 
residuary estate. B. died, and a suit was 
instituted to administer his estate, and G. and 
B. claimed to be creditors thereon in respect of 
their legacies, and' one of the vice-chancellors 
decided in their favour : — Held, upon appeal, 
that the Hansactions of B. were not an admission 
of assets of A., and that as the suit was for tlie 
administration of the executor’s, :ind not of the 
testator’s estate, all that the coiu’t would do, was 
to tUrect the reservation of such (livk,len<ls as are 
reseiwed in cases of claims, leaving C. and D. to 
take any steps in respect of the administration 
of the estate of A., and in respect of the dealings 
of B. therewith. Hutton v. llovHiter, 7 Be G. 
M. eSc G. 1) ; 24 L. J., Ch. 106 ; 3 R. 97. 

Payment of Interest to Tenant for Life,] 

— raymeiit by the executor of the interest of a 
legacy to the tenant for life under the will is ' 
not tjouclusive as an admission of assets by the 
executor, but such payment may be explained 
as having been made by misbike oi* for other , 
reasons, and in that case the usual account of 
assets may be directed at the suit of pai-ties 
interested in, the estate. Poatletlumite v. 
Mounvten, 6 Hare, 33, n. 

in tlanuaiy, 1863, B., the executor, wrote to 
the temmt for life untler a will as follows : ‘‘ In 
answer to your letter in reference to the trust, 
moneys in which you have a life interest and the 
family of the late Mr. Payne the ultimate benetit, 

1 beg to say that the money is placed out on 
different mortgage secuiities with moneys of my 
own, realising as much interest as possible. ITad 
it not been for your sake the money should have 
been placed in the government stocks years ago.” 
From 1854 down to the time of his death in 
1874 P. regularly paid to the tenant for life 28/. 
a year by equal quarterly paymenTs of 7L each. 
In the year 1868 P, passed his residuary account, 
shewing no assets Held, that the letter of 
January, 1863, and the quarterly payments 
regularly made by P, both before aiul after 
writing that letter, were, under the circum- 
stances, such an admission of assets as to make 
his estate personally liable. Payne v. Tanner, 
55 L. J,, Ch. 611 ; 55 L. T, 258 ; 34 W. R. 71 4, 

By Payment of Legacy.] — Admission of assets 
to one legatee is such to all. Cook v. Ma 7 't//n, 

2 Atk, 3. 

Executor not having exhibited an inventory, 
and having paid all legacies but one, is a sufficient 
foundation to charge him with assets as to that 
though not positively conclusive: an 
inventory solemnly exhibited not conclusive on 


executor, if there has been a variation of 
circumstances. Orr v. ICaines, 2 Ves. vSen. 194. 

The court will not view the principle of 
payment of one legacy being an admission of 
assets for every other legatee as a hard and 
fast rule, but will, according to the tendency 
of modern decisions, examine the facts of Hie 
case fairly and justly, so as not to su})ject 
executors to liabilities which they have never 
contemplated. Moreivood v. Curvnj, 28 W. R. 
213. 

Part payment of a legacy on account not an 
admission of assets to pay in full. Smith v, 
StothiU'd, 1 Jur. 540- 

Payment of a legacy on an erroneous construc- 
tion of the will, not malil fide, not an, admission 
of assets on the true construction. Cla-rk v. 
Bates, 2 Be G. A: Sm. 203 ; 12 Jur. 597. 

Annuities given by a will were regularly pan I 
by the executors for six years, and irregular 
})ayments, on account, were nuuie by them fui* 
the next four years. Semble, that this of itself 
would be an admission oi; assets, Payne v. JAtth\ 
22 Beav. 69. 

The admission of an executor by his answer in 
a creditoi’s’ suit, that lie had paiil certain legacies 
bequeathed by the testator, is nf)t an admission 
of assets entitling the }>lainti:lf to a decnee 
against the executor for payment of liis debt 
without taking the account, when the bill does 
not specitically charge the debmdnnt with having' 
made himself personally lia.ble, but prays that 
an account may be taken and the estate 
administered in a due course of administration. 
Whether such adniissiou of the payment of 
legacies by tlie executor is a. conclusive admission 
of assets in any (;ase, ([mere. Saraye v. Lane, 6 
Hare, 32 : 17 L. J., Ch, 89 ; 11 Jur.‘B>53. 

Where ati (ixeeutor nnule [Kiynumts from time 
to time on account of a legacy and interest, bur 
did n(.)t pass the account at the. legacy office 
until nine years after the death, wiien there 
a[)[)eare(l a considc'rable surplus: — Held, to 
amount to such an admission of assets as to 
enalde the legatees to obtain a decre(]! for 
iinmediaie payment, without previously taking 
an ac.(iount of the testator’s estate. HLiittfey. 
Ilenniny, 2 Beav. 39'i. 

Held, that an entry ]>y thl^ excicuhu’s in 
partnershi[) b(E:)ks of the amount of a legacy to^ 
the credit of tlie legatees, was a sufficUmt 
admission of assets. Toionend v. Toinwnd, I 
GilL 201 ; 5 Jur. (N.S.) 506 ; 7 W. R. 529. 

Payment of Legacy by Executor out of 

bis own Money. J—The payment of one lega(‘,y 
by executors, not as such, but out of their own 
moneys, is not an admission of assets for thc- 
])ayinent of others. Cadbury v. Smith, L. R. 9 
E(l. 37 ; 24 L. T. 52 ; 18 W. R. 105. 

Where one of Iavo executors, who werti also 
residuary legatees, died, a piiyment by his 
representatives to the \surviv()r out of tlie 
deceased executor's esta.t(.‘, in satisfa<U‘i(m of the 
surviving executor’s claim as stwah residuar 3 ' 
legatee : — Meld, not to be an admission of assets 
for the payment of tlie otlier legacies under the 
will. Jh. 

W. gave*, his real and personal estatti to 
trustees to eonvtjrt the same and [>ay the iiiconuj 
to A. for her life, and after her ilecen.mj to j.>ay 
the ca[>ital as she should ap[)(unt, She by her 
will, in exercise of Iku* })<)wer, a])pointe{i the 
t)roperty to her executors (who were also the 
trustees of the will of W. and her own residuary 
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Iega1:ees), upon trust to pay certain charitable 
legacies, including l.OOO?, to a hospital. This 
legacy was not paid, and thirty years after the 
decease of A. a bill was filed against the sur- 
viving executor and the representatives of one 
who had died, for its payment ; — Held, that, as 
in the judgment of the court there had been 
uo adinissiou of assets for the payment of the 
legacy, and no trust had been created, and no 
siuii set apart for the ])ayment of the legacy, 
the claim was barred by the Statute of Limita- 
tions. Ih. 

By Paymeat to Executorship Account at 
Bank.] — 'Fhe circumstance that moneys were 
paid ill by an executor to his hankers, and 
l)laced to the executorship account, is prima 
facie evidence that those moneys were in the 
executor’s own hands as assets of the estate. 
Cromhnl v. PhiUqjs, 5 L. J. (o.s.) Ch. 52. 

By WiiL] — ^A., by will, gave money upon 
mortgage to a charity in Ireland, the wife, by 
her will , atllrming that bequest : — Held to be an 
admission of assets of the testator, and tlierefore 
good though out of land. Cinnj)h(‘ll v. Iladnor 
iEurl\ 1 ilro. C. C. 271. 


dant had admitted assets several years before, 
and he . having obtained a release which the 
court held to be fraudulent, a personal decree 
was made against him for the legacy and 
interest with costs. Jlordtfy v. Chalone7% 2 
Ves. Ben. 83. 

Admission of assets not to be retracted, except 
on clear mistake, Brewry v. Tliaclter, 3 Bwan. 
548 ; 19 E. E. 274. 

■Where in an examination put in by two 
co-executors it was stated that their receipts 
had been joint, but it appeared., by afihlavit, 
that that statement was made through mistake 
and inadvertence, and that one of the executors 
had, in fact, received nothing, liberty was given 
to him to put in a supplemental examination to 
correct the mistake. Hewe^i v. Ilerves^ 4 Sim. 1. 

A court of equity does not bind executors 
by an admission of assets, if new claims on the 
estate afterwards arise. Payne v. Little. 22 
Bear. 09. 

Decree on Admissions.] — An admission of 
assets for the payment of a legacy is an admis- 
sion of assets for the purposes of the suit, and 
extends to costs, if the court thinks fit to 
give them. Philanihraplc Society v. 

2 xMyl. c'c K. 357 ; 3 L. J,, Oh. 97. 








By dling Bill,] — An executor filing a bill 
against agents of his testator is liable for the 
balance and costs only to tlie amount of Uvssets, 
the institution of the suit not being an admission 
of assets. Moeller w Frazer^ Beat, 578. 

Of a Eeceiver.] — In 1812 the executors of a 
recE.dvcr applied to pass bis accounts, and pay 
in the balance; this wms ordered, but payment 
^yas not made. In 1841 they were ordered to 
]-)ay in fhe balance without interest, and it was 
iieid ibat they could not object, the want of 
avssots. durdea v. Ikidcovli. G Boav. 157 : 12 
L. J., Ch. 62. 

Admission, of assets to answer rents by the exe- 
cutor of a receiver, makes him liable to interest 
if made, Foster v. Foster^ 2 Jh'o. 0. 0. tilth 

By one Executor.] — Several executors, and 
some admit assets, "yet an account decreed 
against the rest. Sbrton v. Turrlll, 2 P, W, 145. 

By Married Executrix,] — Executrix marries, 
and her Imshand and she admit assets in answer 
to a l)ill filed against them. The assets become 
a debt of the husband in respect of this admis- 
sion, and may be proved under a commission of ' 
bankruptcy issued against him. JFWtllums, 
la re. 1 Bch. & Lef. 173. 

Whether binding on Heir.] — Wliere money 
is sought to be followed into land, the admis- 
sion by the personal representative of party 
laying'it out will not bind the heir, but it 
will be irround of inquiry. Jjane v. BigMon, 
Ambl. 4lVh 

Waiver.] — An. admission of assets, by the 
■executor’s answer, is waived by the plaintiffs 
going on to an account of assets, and procuring 
a receiver 1o ]je appointed. Wall v. BiisMy. 
1 Bro. G. C. 484. 

Eetractation.] — Though ilie court is not 
strict in holding executors who luive acted fairly 
to an admission of assets, yet in this case 
circumstances tending to shew that the defeu- 


Of Stock in names of Executors.] — 

Admission that there is standing in the names 
of the executors upon the trusts of the will, 
a considerable sum in the 3 per cents., and 
offering an apprctprintion, was held sntticient 
to entitle Ihe plaintiff, a contingent legatee, to 
move fi»r that ])nrpose, and by consent the order 
was made as upon admission, of assets sufficient 
to satisfy the plaiiuviffs demand, to transfer, &c. 
Pullejt V. Smith. 5 Ves. 21. 

Admission of assets prevents the necessity of 
setting forth the accounts. Ih. 

For Baymeut of Legacies.] — xV decree 

for payment of legacies was made against an 
executor, without reference to the sta,te of the 
assets, upon the ground of his having, by his 
acts and admissions, rendered himself personally 
liable for the payment. Baraard v. Pamfretl 

5 Myl. & C. 63. 

An executor denied assets, hut his answer 
disclosed a personal liability for payment of the 
plainti.ff\s legacies. The court made an order 
for immediate payment, without directing tiie 
accounts to be taken, iliujers v. Soutteu, 2 
Keen, 598 ; G. P. Cooper, 96 ; 7 L. J., Gh.^118. 

Decree in. a legatee’s suit, on admission of 
■ assets, without taking the accounts. Gordon v. 
<SV?ete, 3 .Flare, 459, n. See also 8 Jur. 894, and 
Say V. Creed Flare, 459. 

An executor, in. a suit for the arrears of an 
annuity under a will, disputing the title of the 
plaintiif to the annuity as a (piestiou of law% 
but .admitting assets sufficient to pay funeral 
and testamentary expenses and legacies, xnay 
he decreed to pay the costs of the suit in 
ad<lition to the arrears, and is not entitled to a 
decree for an account of the assets prior to any 
decree being made for costs. Iloch v. Callen, 

6 Hare, 531 'i 17 L. J,, Ch. 144 ; 12 Jur. 112. 

— — For Payment of Eesidue.] — If the 
executors and trustees of a will hie a bill for 
the purpose of having the rights of the defen- 
dants in the residue ascertained, without either 
praying that the accounts of the personal estate 





assets ot tiic testator tor all purposes, Orwell to come in liad expired 
V. tihewell, 2 Hare, 154 ; 12 L. J., Ch. 250. directions luid been mad 

^ . Imd admitted assets, a]id 

Hew Decree taken for AccoTint—Account tlie bond liad become ban 

shewing Deficiency—Liability of Executor.]— might still be let. iji upon t 

Lndera,n order pf reference to take an account ing midistrilniled. Brow/ 

of assets, the master Iniviug re])orte«l that there 144. 

were assets sufficient to satisfy the plaintiff’s An admission of assets 

logacA, although, a.sset'S to an amount sufficient embodieil in an order mud 

to satisfy the trusts of the will were not shewn cause, tjualiiied by a <Iocla 

by th(i ac<30imts. the master grounding Ids oi'dcr. I//. 

general finding upon the evidence of tlie defen- An executoi', dealing wi 

dant’s admission of assets, by his a,nswor, upon is bouml to ear-murk it, bi 

which a personal decree against him luui been as to the state r)f it', the < 

made, but which the pkiintilf had been advised act as upon an admissum. 

to abandon and take a new decree for an 3 .Mer. 40 ; 17 d H 7 

account of asset, s under the circumstances, with 

the view to the more e:ffectnal relief :—Heh I, 

that the report was riglit, this being an inference 

directly arising fi-(im, althoii.£;hii(',t strictly witlnii Proof on Flea of Plen< 
iho tcrm,s ot tlie reference, and the master not an action io-ainst an ex 
bcino- so ijurely immsteial as to be proelnded beimj pleno'adnnnistvay'il 
fiom (IrawniR such mtercuous, bub on the eon- bc,!?in, and irivo some cv 
tiuvy bomid to do so. Avon if matter .so (auinnt in reidy call "■ouerr 
reported beyond the terms of the order was assets. mVer v mBn 
RurplusaRe, that is not a ground of exception, |t is a question for t 
o send back the report e.xeciitor liash'ommitled a . 

tAi! oxputtge a low unnecessary tlie propertv above its val 
uoids. In the present case the executor having, greater stamp duty than 
by acimitlmg assets, prevented the account have t , 7, ' 


adminisfi'atrix. 
petition in tluj 
in a. subset (uvm 
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sale : — Held, that as the crops remained on the assets, “ it eases the creditor from proving- assets, 
premises at the time of the death of the intes- and throws the piius on the other side.” Cleverley 
tate, it lay on the administrator to shew that v. B'rett^ 5 Term Hep. 8, n. ; 2 11. K. 525, n. 
these crops had not come to his hands. Stnmd 

V. JDandrhlge^ 1 Oar. &; K. 445. How Befence of Plene Administravit can he 

On a plea of plene administravit, it appeared rebutted,] — Where an executor pleads plene 
that the intestate, six months before bis death, administravit, and shews payments by him to 
had assigned all his cftects to trustees liy deed, the'extent of the assets proved by the plaintiff to 
for the benetit of siicli of his ci’editors as sliould have come to his hands, the plaintill may shew 
execute the dee<!, of assignment. The deed was in answer that the funds so applied did not come 
executed by himself and the trustees, but not by to the defendant as executor, but were liaiidcd 
any other creditor : — Held, that the adminis- to him in trust to pay the testator’s debts, and 
trator might give in evidence advertisements were not part of the assets at first proved to 
published soon after the execution of the deed, have come to his hands. Mardon v. Bournes, 
stating where it lay for execution by the ci-editors, 1 A. & E, 31 ; 3 N. & M. 861 ; 6 Car. k F. 381 
and calling a meeting of creditors as to the sale 3 L. J., K. B. 158. 
of the effects, and also a resolution of that 

incetiiig that the effects should bo sold, as this When some Executors have Assets and some- 
evidence went to shew that tlie deed was acted have not.] — On a plea by several executors that 
upon, and was a bona fide and not a fraudulent they liave fully administered, if some are shewn 
deed. Ih. to have assets in their hands, and the others not, 

On a |)ica of ])lene administravit, proof of an the latter are entitled to a verdict. Pursons 
admission by ,the execAitor that the debt was Hanrooh, M. vSe M. 330 ; 31 H. 11. 733. 
just, and should be paid as soon as he couhl, is 

not evidemte lo cliarge liiin with assets. ILhids^ Effect of Plea.] — Ideiie administravit and no- 
leg V. Bdissdl, 12 East, 232 ; 11 H. K. 373. assets at the time of the exhibiting of the bill, 

The ((uestion of assets or no assets in the pleaded after the 2 "Will. 4, c. 39, was held after 
hamls of an executor is settled by the judgment verdict to refer to the commencement of the 
given on a plea of plene administravit; and no suit, and not to the filing of the declaration, 

evidence can be given of assets after the writ v. 3 ISf. & M. 205 ; 5 B. Ad. 1035 ; 

sued out. 2T(ini v. Quin, 6 Term Hep. 1. 3 L. J,, K. B. 102. 

In an action against an executor, issue was If an executor pleads plene admimstmvit, he 
taken upon a plea of no assets and plene ad- is only liable I o the amount of assets in his hands, 

ministravit, and replication of assets in hand. Iftinrison v. Bevcles, 3 Term Rep. 688, n. ; 1 

The evitlence was, tliat the testator, twelve R. R- 797. 


months before Iiis death, purchased twelve j 
chairs, which were seen in Ids house si lortly j 
before his death; — Held, in the absence of anv ' 


If ail executor or an administrator pleads plene 
administravit prmter a certain sum, and after- 
wards to auotlier action brought In the same 


proof that the goods were lost, priina facie term plead>s also plene administravit prjeter the 


tlie testator of the value of 482/. only were 
seized, was sufficient evidence of a devastavit its 
to the residue. IbupcuT. Taylor, Man. A Gr. 


evidence of assets. Britton v. Jours, 3 Bing, same sum, anti as to that sum that he had con- 
(N.G.) 676 ; 4 Scott, 393 ; 3 Hodges, 32. fessed in the other action, such plea is a good bar. 

TErt/m* V, 2 Hoiigl. 452. 

Whei'G an executor pleads the general issue 

As to Part oiily.j-Iii an action against adiniiiisti-avit. ami the foriiiei- plea is 

several excciitra-s. yho severed lu their plead- ^ him, amt the latter for him, ho is 

' f entitled to the postea. CoeJmu v. DrbikwuU,, 
to 8hoZ., for which judgment was acciU-dingly 930 

signed, and upon wliich an action, suggesting a ’ o • - * 

devastavit was afterwards brongiit against him : amounting to Plene Administravit.]— 

—Held, that the production ot the judgiiienfc executrix pleaded that .she liad not, iiur at 
aiid ot a fi. ta. thereon, uiulor which goods ot ooiiimcnecmeiit of the action nor since, had 
the testator of the value ot ihil only were any goods, which were of the testator at the time 
■seized, was sutticient evidence ot a ' evastavit its in lior hands to be administered ; 

^ sT- A h i;'*nA il'o plaintiff replied that the defendant before 

*T^'! ’a- (N.B.) .-IaO ; 13 L. J., O. I. J.- ; 8 commencement of the 

Jur. 4r)0. action had divers goods of the testator to be 

administered ; upon wliieh issue was joined. At 

Action brought Fifteen Years after Testa- the trial the plaintiff having shewn that the 

tor's Beath.] — An executor, after payment of all defendant received certain assets, the tlefcndant 
the debts oi wiiicli he had notice, invested certain proved payment to a greater amount, aiid a ver- 
parts of the res u hie of the h'stator's personal diet was found in her favour ; — Held, first, that 
estate remaining in his luiiuls. in the funds, in the evidence of payment was properly received : 
his own name, received the dividends and paid and, secondly, that the [ilaiutiif was not imtitled 
them over to the legatees in satisfaction of their to judgment non obstante veredicto, upon the 
legacies given by the will : — Held, that the exocii- ground that the introductory part 0 ! the plea 
tor could not sustain a plea of plene adminis- did not state that the executrix had fully^ ad- 
travit to an action brought against him, fifteen ministered the testator’s goods.^ BoeoeswMard, 
years after the testators <leath, for a specialty 2 Scott, 390; 2 Bing. (K.€.) 235 ; I Hodges, 300 ; . 
debt, of the testator, of which he had no notice. 5 L. J., C. F. 67. 
t^mith V. Bay, 2 M. k W. 684 ; M. &; H. 185 ; 6 

L. J., Ex. 219. Evidence.] — Declaration on a judgment re- 

covered in a court baron of a manor, for debt 
— Payment of Interest on Bond.] — If pay- and damages, to be levied of the goods and 
ment, by an executor, of interest on a bond due chattels of G-., deceased, in the liands of the 
from his tCvStator is not conclusive evidence of j defendant as administrator. Averment, that a 
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writ of levari faciafi issued, to which there was a 
return of nulla bona. Btiggestion of devastavit, 
riea, iirst, that the plaintiff did not recover 
against the defendant ; secondly, inducement of 
|)ieue admin istr’avit, anti traverse of the devas- 
tavit. Verdict for the plaintiff, and final 
judgment entered for debt and costs : — Held, 
that evidence of the goods of the deceased 
having been duly administered was inadmissible, 
I)aa'n(»i V. Omjury^ 7 Q. B., 756 j 14 L. J., Q. B. 
286 ; 9 dur. 688. 

On a special plea of plene admin istravit, if 
assets are ]>roved in the hands of the executor, 
he may give evidence of the payment of other 
debts with those assets, previously to the action 
brought. Sniedley v. IIHl^ 2 W. Bl. 1105. 

Interrogatories.] — In an action against a 
surviving trustee and the executors of a decease! 
trustee for alleged breaches of trust, the executors 
pleaded pleiie administravit, and the plaintiffs 
having thereupon a<lministercd interrogatories, 
•seeking for irarticulars of their testator’s real 
and personal estate, and their aebninistmtion of 
it', the executors’ answer was merely a repetition 
■of their defence : — Held, insufiicient, and that 
the plaintiffs w'ere entitled to a further and more 
.speeilic, answer. St, (kovqe, v. St, Ocorqi^ .19 
.L. IL, ,rr. 225. 

By Executor de son tort,] — Plene admin is- 
travit by an executor clc son tort is no defence, 
■eitlier legal or equitafilc, in bar of an action of 
trover, trespass, or i’ov money received, at the suit 
(^f the personal representatives of the deceased. 
Mworfhq v. Sanford, 8 H, k. 0. 8.‘10 ; 84 J.. J.. 
Ex. 42 : ‘ 10 L. T. 654 : 12 W. K. 1008. 


/. Other Pleas. 

Plea of Ke unq.ues executor.] — An executor 
ma-y plead ne unques executor and plene adminis- 
travit. Tq,son v. Kendall, 19 L. J., Q. B. 484 ; 
14 Jur, 1044. 

Action against an administratrix with the 
will annexed, upon promises by the testator. 
A plea that she is not. nor ever has been, adminis- 
tratrix, is to be taken as merely denying that 
she ever was administratrix, or liable as such. 
Scott V. Wcdlalie, 7 Q. 1). 766 ; 14 L. ,1., Q. ik 
85.9 ; 9 Jur. 1H4~-Ex. Ch, 

A plea by one of two, <;harged as executors, 
that the other is not an executor, is bad. Afkhus 
v. Ihim.plircq, 8 1). k .L. <U2 ; 2 C. B. 654 ; 15 

L. J., C. P. i20. 

Under a plea of not guilty, an executor cannot 
be eiilled upon to shew that the testator is dead, 
unless there is a plea of ne imqiies executor. 
Loyd V, Fhdayson, 2 Esp. 564. 

In an action against several, as executors, wlio 
have pleaded ne uncpies executors, the plaintiff 
may liavc a ’\'ordict against the real executor, on 
counts laying promises by the testator, and the 
others must be discharge<l. Griffiths v. FranhVuL 

M. k M: 146. 

An administrator, who has been compelled to 
pay an annuity for which his intestate was liable, 
may recover on a plea of ne unques administrator 
against a party who has covenanted to indemnify 
the intestate against such payment, though such 
claim of indemnity has not been taken into 
account in tlie amount of the stamp on the 
letters of administration. Carr v. Mohertn, 1 
M. k Rob. 45. 

A plaintiff sued as executor, and in his declara- 


I tion made profert tjf the letters testamentary, 

I which stated, wliereby it, ap])ea.rs to the coui’t 
that the plaintiff is executor.” Tlie defendant 
did not c]-ave oyei’, bur jileaded that the plaintiff 
never was, nor is, executor in manner a, mi funn, 
as alleged. Thc‘ j Jaiiititf rep]io<l tliat he was and 
coutinueil to be executor, in manner ami form, 
kc. : — -Held, that the plaintiff might recover on 
this issue, although he liad iiot taken [irobate till 
some months after the tleclaratioii. Tlionijhwa 
V. lieynolds, 8 Car. k Ik 128. 

In Equity.] — AVhere plaintiff sues an 

executor, but the prolntte is insutiicieutU’' st ainped, 
the dcfeiiilant, if he pleads to the bill, ought Jiot 
to state matters allirmatively. in order to sliew the 
insufficiency of the stamp, but ought to j)lea(l 
simply that the piainti-ff is not exccutoi’. Itohert,s- 
V. Aladoclii^, 16 Bim. 55 ; 17 L. J., Ch. 88 ; 1 1 Jur. 

. 638. 

Plaintiff sued as administrator, defendant 
pleaded that plaintiff’ was not administrator, but 
tlid not <lcnY by answer the nsual cliarge as to 
documents: — Held, that tlu^ plea was not bad 
on that acemiut. Fry v. liichardmn, 10 Sim. 
475 ; 9 -L. J., Cli. 171. S. P., Jlill v. Seale, 5 
L. J. (0.8.)Ch.l44. 

J’o a bill by a h‘gatee fm- general administ ration 
against the defendant who, it was stated, had 
proved the will, and liad possessed himself of the 
assets and made various payments, it was pleaded 
ill bar to the whole bill that he had not proved 
tlie will, and was not the h'gal personal represen- 
tative of ilie dccea-ed Held, that the plea was 
a good one. and must lu* allowed, ami without 
liberty to aineml. (\(rq v. JLllIn, 4-2 L. J., (Ji. 
100 : ‘b. U. 15 E(j. 79 : 28 H. T. 6 ; 21 W. U. !6<l 

An exeeiilor wlio lias not. proveil bis testator’s 
will maybe made a party to a suit in <*(juity, 
provided he has acted as rexecutor. and it is not 
necessary in order to maintain rho lull against 
him, tr) ju'ove that lie has aetiiaJly received money 
in the c.haractcr of an executor. Vlekern v. 
Bell, 4 De G. J. A: S. 274. 

Circumstances umler which a ]>erson iiametl 
as ail executor in a will was lield to have so 
acted as to render liimself liable to account as 
executor, and pay e«>sts as having joined in a 
vexatious defenee. Ib. 

An executor who lias not proved his tt>statoi‘’s 
will, but has received assets, may be made a 
defendant to an aetiuu by a, creditor to tlie 
extent of the assets he has received. Ambler v. 
Ll'iuhay, 45 L. J., Ch. 768 ; 3 Ch. D, 198 ; 85 
L. T. 98 ; 24 W. R. 982. 

A plea of non administravit is not a sufficient 
answer to bill, charging that the defendant, tis 
executor, has possessed himsdfof a part of the 
estate. IFinde v. Skelton, 2 Hem, k M. 690 ; t> 
.N. 11. 22 ; 84 L. J., C!h, 878 : 18 W. K. 675. 

To a bill charging that the defendant had 
been appointed executor, had duly pi*oved the 
will, was the sole l(*ga1 [)ersonal represemtative 
of A. (the ^tesiatoi*), and tis such executor hmi 
possessed himself of real a.nd personal estate of 
A., more than sufficient to answm* tlu* cla.im of 
the plaintiff against A.’s estate, the defemlanl 
put in a plea denying that he had proved the 
will or had ever administered tlie goods of A., 
as such executor as iii tlu^ lull in that, behalf 
mentioned: — Held, tliat tin*, allegation of pos- 
session of the assets of A. was not covered by 
the averment in the plea, that the defemlatit 
had never, as such executor, administered, am! 
pica overruled as insuilicieiit. J b. 
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A bill for the admiTiist, ration of an estate to satisfy the judgnieht, Beplicj 
alleged that a defendant was the executor of the testator paid a large sum in satisfy: 
•will, that he had proved the will and received charge of the debt recovered, ani 
assets ; the defendant pleaded that he was not ment ; and that the executrices, < 
executor, without answering the other aliega- with intention to defraud the ];: 
tions : plea overruled, with costs. v. damages, have deferred and still di 

WUllaniii. 10 Jiir. (iT.S.) 1068 ; 11 L. T. 261 ; 13 ing acknowledgment or satisfactio: 
W. B, 1, ^ up of the debt, or to be released ■ 

The will in this case had been proved by the still permit the judgment thereoi 
delxnidants after bill tiled, and the date of the full force. A rejoinder, traversing 
probate was introduced by amendment. Plea to of the sum in satisfaction and di 
the original and amended bill was llled, that, at debt recovered, and of the jmlgn 
the time the original bill \vas filed, the defendants bad on demurrer; for the matei 
had not proved the will or possessed themselves traversed was the keeping on foot 
of property, overruled. Haytm v. Barton^ 13 by fraud ; whereas the payment 
J ur. 480. -vvas immaterial and not traversah 

The administration of devised realty does not inducement. Jo 7 ies v. lloherU, 
generally depend upon probate of the will ; and C. &: M. 2B1 ; 2 D. P. 0. 374 : 3 L, 
therefore a plea by a devisee of real estate, who 

w’-as also an executor of the will, that he had not Plea of non est factum.] — II 
proved, and could not prove, the will, was ordered pleads non est factum to a bond, 
to stand for an answer. Temped v. Cawof/a administravit likewise, he cannot 
(Zord)^ 35 Beav. 201 ; 14 h, T. 8 ; 14. W. K, 326. take advantage of what might hav 

to the action. The plea of non es 
Plea of Judgment recovered.] — If to an action is an admission of assets, and held 
brought l>y a creditor of a testator, the executrix a case of a judgment by default a 
[deads judgments recovered, and no assets cutor. Raimdeti v. Jackson, 1 Atl 
beyond ; to which the plaintiff replies per 

traudern generally ; it is not conclusive evidence Other Pleas.] — To an action ag< 
of fraud, that the judgments as pleaded were trix, she pleaded that the testator 
confessed for more than the just debts ; l)ut the to A. in 2,S0(B., conditioned to i 
executrix may shew that they were entered up against another bond for 8()0Z., 
by mistake for more than was due, and that that executed jointly wntli the testator 
was made known to the plaintifi before the the proper debt of the testator ; 
action wxxs brought. Pease v. 5 Term became due in the testator’s life 

Rep. 8h. ' still uii[)aid ; that upon the testai 

Whore a plaintitf recovered judgment against indemnity bond became forfeited, { 
a testator in his lifetime, and aftei’wards had therein coiitamed was still unpaid 
judgment of execution against the executors iu defendant had administered all, e 
scire facias, upon which judgment he sued the as would satisfy the indemnity b 
executors, suggesting a devastavit : — Held, that held a good plea. C(),e v. Joseph 
the executors being fixed coiiclusively with assets 307. 

I>y such latter judgment, the issue, u})on non A. die ! beyond the sea, and made 
ilctinot, lay u}>on them to prove the due adminis- will ; B. took administration hen 
tration of such assets, otherwise the plaintitf was his bill for a discovery of the suppf 
entitled to recover. Ihpe v. Bmjue, 2 East, 2. personal estate ; the defendant pL 
A judgment confessed by an executrix to a and that he was executor, and t 
CTcditor of the testator, as well for his own assets but what were beyond seas ; 
debt as in trust for the debts of many of the Jainicy v. Sealey, 1 Vern. 397. 
creditors, cannot be pleaded in bar to an action Bill by a creditor of an. intestat 
lirought against her bv another creditor of the note, charging that the administri 
testator. Tolput v. 1 M. & S. 395 ; 14 to pay as soon as she could get in 

E. R. 466. the vStatute of Limitations, and th 

A plea of judgment recovered on a simple promise to pay. This is too gc 
•contract, [jleaded by an administrator to an should have pleaded she made no ' 
action on a bond, must aver that such recovery out of assets. Afion., 3 Atk. 71. 
was had before noticse of tlie bond debt. Sawyer To a bill filed by a residuary 1 
r, Mereer, 1 Term Bep. 600. an alleged debtor to the estate fc 

I'o an action against an executor for goods alleging as ground of equity tliat 
sold to the testator, he, at Hisi Erins, }>leaded a had refused to call the debtor t< 
plea puis darrein continuance of judgment that he %vas the solicitor of the 
recovered iu a plea of debt on the simple con- not expressly charging a eollusic 
tract of the testator, commenced since the put in denying the refusal of 
present action. : — Held, first, that it was no setting out a letter from them to t 
answer to this ph'a, that the judgment pleaded had not refused, and averring n 
was in a plea of debt on the testator’s simple Held, that the avennents did no 
contract : and secondly, that the plea was not plea, nor raise any new issue, and 
invalidated by his having su:ffiered judgment to was good. Saunders v. Bruce, 3 
pass agfunst him voluntarily. Prince v. Xiclwl- L. J., Ch. 593 ; 3 W. B. 301. 
son, 1 Marsli. 280 ; 5 Taunt. (>(>5 ; 15 B. R, 612. Executor, having paid legacie 
Action against executrices, for work and situation in which (at least for 
labour done'for the testator. Plea, that a judg- the fund) it is not competent t( 
ment had been obtained against the testator in that debts are unpaid. Precniw, 
his lifetime, and that they had fully administered Mer. 35 ; 17. B. R. 7. 
except as to chattels of small value, not sufficient Plea, by an executor, who has 

YOL. YI. 
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‘‘that the testator was at the date of his will, 
and also at the time of his death, domiciled in 
Fi-arice, and that all the bequests of personal 
estate affected to be made by it, are by the laws 
of that country null and void,” is a good plea in 
bar to a suit by a legatee under the will for pay- 
ment of his legacy, and for administration of the 
personal estate of the testator. CampheU v. 
BBiUifmj, Johns. 320 ; 28 L. J., Ch. 645 ; 7 W. E. 
51B, * 

Such a plea, though it puts two facts hi issue, 
is not double, since neither fact tahen would be 
a complete bar to the suit. 11). 

A testator bequeathed to his executors his 
business p;i‘emises, lixtures, plant, &c., on trust 
to permit his son to carry on the business and 
occupy the iiremises, and use the plant for that 
purpose, “u})Ou the terms and conditions” of his 
paying the testator’s daughter, E., an annuity, 
pajmble weekly. The executor instituted a suit 
against the son, and otlier beneficiaries under 
the will for the administration of the estate. 
Pending this suit E, filed her bill against the 
son, alleging that her annuity had not been paid, 
and praying, first, a declaration of her being 
entitled to the annuity ; secondly, an account of 
the amount due in resiicct thereof; thirdly, 
payment ; fourthly, an account of the profits of 
the business ; fifthly, a declaration that the 
annuity was a charge on the business premises 
and effects ; sixthly, a receiver ; seventhly, sale 
or mortgage ; eighthly, general accounts and 
inquiries : ninthly, payment ot* costs ; and 
tenthly, general relief. The def eiu Ian tdcmuiTcd 
as to so much of the hill “ as seeks that an 
account may be taken as ])rayed hy tlie first 
paragraph,” and to the relief prayed by the third 
and following pai'agraphs (ff the bill on tlm ' 
grountls of the pendency of the executor’s suit, ^ 
want of C(iuity, ami wjint of parties, and as to 
the reuiiunder of the })iU he answered. By liis 
answer he claimed to lie entitled, under the will, 
to the sole beneficial interest in the premises : — 
Held, that the court would lor)k at the answer 
filed with the (lemurrer to sec whether the defen- 
dant had confessed an equity, that whether tlie 
demurrer was taken to apply to the first or ! 
second paragraph of the prayer of the bill relief 
must follow, that since the plaintiff’s was a 
personal demand against the son, the executor 
was not a necessary ])arfcy to her suit, and that 
since, in the executor’s suit, full justice could 
not be done to the plaintiff, she could sustain 
this bill. The demurrer was accordingly over- 
ruled. Ree^ V. Emielhdck, 40 L. J., Ch. 882 ; 
L. E. 12 Eq. 225 ; 24 L. T. 417 ; 19 W, E. 809. 

In an action by an executor upon a promissory 
note payable to his testatoi’, the defendant 
pleaded that the testator bequeathed to C. the 
note, not to he sued upon or made available until 
he became of age, and that before tliat time C. 
was convicted of felony : — Held, that the plea 
was bad ; because, first, the property in the note 
did not vest in C. under 7 Will. 4 & 1 Yict. 

26, s. 8 ; and, secondly, the conviction of G. 
did not divest the legal interest in the note out 
of the executor, though he became trustee of the 
proceeds for the crown. Rishop v. CiuHb, 18 
Q. B, 878 ; 21 L. J., Q. B, 891 ; 17 Jur. 28. 

Action by executors, for work and labour of 
theirt testator, money paid by him, and on an 
account stated with him, for work and labour 
and money paid_ by the executors, and on an 
account stated with them as executors. A plea , 
that the testator, in consideration of the defeu- ' 


dant consenting to act on a provisional committee 
for a projected railway, agreed to indemnify him 
from any charges on account of the railway, and 
the work was done and money })aid b}* the 
testator, aiid the account stated with him in 
respect of the same, in surveying the line, and 
that the work was done and money piiid by the 
executors in and about surveying the line, and 
the account was stated with them in respect of 
the same work : that all the causes of action 
accrued after the promise to indemnify, ami that 
tlie defendant raa<le rhe promises, only in his 
character of member of the committee, that the 
railway was abandoned, and the work and pay- 
ments became of no value, and allsuinsreciivered 
from the defendant in respect thereof would be 
lost to tlie defendant, and he would he damnified 
to that extent, is a good plea for avoiding circuity 
of action to both counts, since the defendant, on 
the facts alleged, was entitled to recover, from 
' the testator in his life or from his representatives, 
as much as they would recover from him. (hn- 
nop V. Lrvip 5 Eaihv. Gas. 124 : 11 Q. B. 769 : 17 
L. J., Q, Byi2r) ; 12 Jur. 806, 

xVnotiier plea, alleging that the testator, in his 
lifetime, caused the <lefendant to enter into his 
jn’omises by fraud, is a good plea, not only to the 
first count, but also to the second, since, if lie 
was induced hy the testator's fi-aud to make the 
original contract with him, the same framl pro- 
cured the imjJied promise to ilie executors for 
the w’ork they had done, and money they had 
paid in pursuance of that contract, lb, 

Eeplication. ] — Tn an action liy an executor 
upon a bund given to his testatiir, a demurrer to 
a re})lication traversing a payment, allegtMl in 
the i)lea to have been made to a party statinl Iti. 
have been a co-exeeutor with the jdaintiff, hut 
not shewn to be alive, on tlie ground that the 
plaintiff has omittxHl to descriiie lii nisei f as sur- 
viving executor, is a frivolous tleimuTer. Tuchrtj 
v. !/on'kin.\\ 4 G. B. 655, 

Betention of Testator’s Goods — Counterclaim.] 
-—In an action by an executor for the lietmitioh 
of goods of his testator taken possession of aftei^ 
the testator’s deatli, the defomlant. may c<miite.r- 
clairn for the funeral expenses of tliV testator- 
paid by him, and also for a tlelu due to him from 
the testator before his death. IWdkhi v. Snw- 
oomrn, 1 Gab. & K, 118. 


When it may he pleaded at Law — Against. 
Personal Bepresentative.j—An executor cannot 
bring an action after the time limited )iy the 
Btatute of Limitations has expired, even thougii 
he brings it within a rea.sonab!e time, niile.ss liis. 
testator eommcnccd an aelioji 'before the time 
expired, and the action lias abated Iw ilu* act of 
Ood. Penny v. JLvVv’, 18 G, Ik (in.'s.') 8i)8 ; 1] 
L. T. 682 ; 18 W. E. 842. 

^V'h^*re a person dies abroad to whmn a right 
of action has accrued during his resideime there, 
and he never returned to tliis c<iiinij'y afttir the 
accrual thereof, ins executors ma,y sue bir it, 
although mom than six years linvt; ela.ps('d since 
it accrued. 7Ynomend Peaeon, 8 Mx. TthV; 6 
I). & L. 659 ; 18 L. J., Kx. 2ti8 • 18 Jur. 8(16. 

_ In 1888 the plaintiff marrieil, at which time 
his wute was the holder of a. pounissory noU; 
made by the defendant, and wiiich luul been 
given to her whilst sole, in 1884 the phiiiitiff’s 
wife died after giving birth to a child. Jt was, 


g . Statute of Limitations. 
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then apfreed bet' 

the Dote as tiie ^ 

and the (lefeiidant,' that the' latter 
tail), the child, and that in 
the defeixlant should receive the rent) 
cottages which been the - ' 
plaintitfs wife, and tliat he should'’ also retain 
t become payable on the note. In 

fi-n indorsement on 
11 the interest upon 
The defendant con- 


plain tiif (who claimed 
:ative of his late wife) 
.... ..vvdv,r should main- 
i consideration thereof 
w of certain 
property of the 


the note, to the 
the note was t' 
tinned to maintii 
death, in lcS4-8. ] 
were granted to 
in the same year 

on the note": — f , ^ ^ 

and Martin, B. (dubitantc SSe? B.*)VthaTth^ 
agreement between the plaintiff and the defen- 
dant, that the future maintenance of the child 
should be taken in part of tlie interest on the 
note, and which liad been acted upon within six 
years before action brought, ■was a sufficient pay- 
ment of interest within the proviso of the 2nd 
section of 9 Geo. 4, c. 14. IM/e?- v. Aroh, 10 
Ex. ; 2 G. L. R. 1491 ; 24 L. J., Ex. 39 


isy rersonal Representative.] — Where 

an action by a crcditoi* against his debtor, com- 
menced within six years, abates lyy reason of the 
death of the debtor, the reasonable time allowed 
for comniencing a fresh action against the per- 
sonal representatives of the debtor, in order to 
preveud-- the operation of the Statute of Limita- 
tions, dates from the granting of the letters of 
achninivstration : and the right of the creditor in 
tliis respect is not affected by delay on the part 
of the ncxt-(.)f-kin o'f the debtor in obtaining 
adminisl ration. CurloiolH w 3 L>rti'uiqt{} 7 i 
7 EL .V BL 28B; 2(> L. J.. Q. B. 181 ; B Jur. 
(jS\S.) boo ; 5 W. ,R. 200. Affirmed, 27 L. J., Q B 
4B9; 4 Jur. (n.s.) 1102: 6 W. R. 082-~.Ex! 

■■ Ch.v „ ■ ■ : ■ 

To a plea of the Statute of Limitations to an 
action against an executor for goods sold and 
delivered, and for money lent to his testator, the 
plaintiff replied, on equitable grounds, that the 
causes of action accrued within six years before 
the deat h of tlie testator, who by his will devised 
lands to the executor, and be([ueat]K‘d to him the 
residue of his personal estate, upon trust to sell 
and convert the same into money, and thereout 
])ay his debts and legacies, and to hold tlie 
residue in trust for the plaintiff and his other 
children equally, and aA^erring tliat the moiiCA’^s 
realised were sufficient to pay all debts and 
legacies Held, that the executor was entitled 
to judgment. Gnlllvcr v. GiilUrer, 1 H. k, N. 
174; 25 L. J., Ex. B41 : 2 Jur. (N.s.) 1051 ; 4 
W. R. G5B. And see Joint and Several 
Autliortty, I. ff. B, col. 1234, ante. 

In Equity.]— Plea of Statute of Limitations, 
by an executor, the testator having died in 1780, 
the probate not taken till 1802 allowed, the 
allegation of tlie bill upon a fair construction 
being, tliat the defendant had possessed the 
personal estate, and therefore might have been 
sued as executor de son tort previously to 1792. 
IPctor v.^ Wehuter, 10 Vos. 9B. The Statute 
of Limitations does not run in equitj" against 
the right of an executor, oi' of an " executor 


Interest.] — Equitable charge on real 

estates is not barred by lengtli of time without 
demand, though considerable, and though at 
length brought forward under circumstances not 
favourable yet not equivalent to or affording' 
presumption of release. Account of interest 
against tenant for life decreed ami not limited 
to six 3 rears. v, Jiarnaton, 1 0 Ves. 45B. 

Advertisement for Creditors.]— An executor’s 
advertisememt to creditors to send in an account 
of their claims for examination does not amount 
to a promise sufficient to revive a statute-barred 
debt. Scott V. 4 Cl. & F. B82 : 7 L. J, 

Oh. 242. 

- Rfotice by Creditors,] — Notice by a 
ci'editor of his claim in ansAver to advertisement 
by an executor under 22 & 2B Viet. c. B5, s. 29, 
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doen not prevent the Statute of Limitations from issued, but befo 
1 uniiing. X'n ^^UThvi'toiiy, StBpJiBtin^ died. Witliin a 

.'i'.l L. J., Ch. 109 ; 43 Cb. B. .39 ; 61 L. T. 609. by tlie executors 

Debt barred in England by Statute of limi- iTthe‘''mean wh i 
tations — Scotch Judgment — Eegistration in ovnired ■ — Held 
England. J_Where a creditor, whose claim hml ^1^011 the Statu 
beeii disallowed as barred by the Statute of tho^ action S 
Limitations in an admmistratioB action in Eng- fn-j! 10 A W r 
land, obtained a decree, for the amount of his 189-1-0 A * 
claim and costs in a Scotch action and registered 
such decree in tlie Queen’s Bench Division, the Aw^/awLiabi 
assets in the administration being still unad- Trust and Tru 
ministered: — Held, that the Scotch judgment tiOjSTS 
when registered was a new cause of action, and, 
such caUvse of action not being barred, by the x TrrnrMETsrT a’ 
Statute of Limitations and not having been 

adjudicated upon, the judgment creditor, though 1 . ^ 

not entitletl to issue execution against the assets, 

was of course entitled to be admitted to prove 

for his debt in the administration. Phosphate testator s etl 

Semuf/e Co. v, Mollvson (4 App. Gas. 801) distin- 

guisheci. Lon\ In re, Bland v. Loiv, 63 L. J., Ch. 


before the issue of the writ) the claim of the 
next of kin to administration, limited to such 
assets, was not barred ; there being no “ present 
right to .receive” on the part of the next of kin 
until the assets had been actually recovered by 

29 Ch. D. dU ; 52 L.' T. 682 ; 33 W. R. 502. 

; Part Payment.] — Part payment by the 
administrator out of a particular asset which has 
so fallen in will not revive the right to sue for 
general administration which was at the time of 
payment barred by statute. Ib, 

Summons— Right of Residuary Legatee to 
set up Statute of Limitations.] — Upon the 
hearing of an originating summons, taken out by 
the executor, under Ord. LY. r. 3, to determine 
Whet her a defendant is a creditor or not, it is 
competent for the residuary legatee, also a defen- 
dant, to set up the objection of the Statute of 
Limitations, notwithstanding the refusal of the 
execiitor to interfere, mrnharn, In re, Ilmt v. 

; [1892] 3 Ch. 59 : 
67 L. T. 648 ; 40 W. 14, 636. ■ ^ 

Action against Deceased— Death before Service 
—Presh Action against Executors.]— A writ was 


I By taking a judgment of future assets (jmnido 
■accidermt, a plaintiff mimits that the exi'ciitor 
has fully atlministered to that; time. Taylor v 
Jlolman^ .Bull N. P. 169. 

Where judgment lias been given for the defen- 
dant on demurrer to a jilon., the conn will not 
in a subsequent term, set aside that judgment’ 
and suffer the plaintiff to reply, by confessing 
the matters contained in, the ])lea, and taking 
judgment of assets quando acciderint. Prinee v. 
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^ whoh-im, 1 Marsh. 401 ; 6 Taunt. 45 ; 15 B. E, an account, and applying persorial o.state in jjay- 
^ I of debts and funerai expenses, and direct- 

in an action upon an obligation against the ing the clear surplus to be paid over, making to 
executors of an executrix, they pleaded fully the parties all just allowances, the niaster ought 
administered, except goods to the value of 10^. : to allow payment in discharge of legacies, 
the plaintili replied, and prayed judgment as to Nightingale v. Latomn, 1 Cox, 23. 
the lOZ. ; and further said, that, on the day of 

suing forth the original writ the executors had Special Directions — Evidence Faulty. ] 

goods of the testator to the value of the residue — Where a testator directed his farming business 
of the debt over and above the lOZ. This was carried on by his executors after his decease, 

held to be a good replication, though it was they accordingly carried on the same, and 
objected that the plaintili ought to have accep- numerous payments to servants for wages, 

ted the lOZ., and prayed judgment for the same, expended moneys in the purchase of live 
and of assets in future quaiido acciderint, or stQck, seeds, and other agricultural produce for 
ought to have replied singly, that the executors the use of the farm for which receipts in writing 
had assets in their hands ultra the lOZ., and to were rarely given, the court directed it to be 
have gone to issue thereupon. Lochjer v. Coward^ made part of the decree, that as regai'dod any 
3 Wils. 52. evidence of such payments the executors were to 

In an action against an administratrix, com- at liberty to apply to the court, and the 
menced by a specially indorsed writ, tlie defen- iiiiister to be at liberty to state circumstances 
dant shewed that she was entitled to plead plene specially. Skig) worth v. SJdjmorfh, i) L. J., Gh. 
admiiiistravit, but did not dispute that there were 

outstanding assets of the deceased. Leave was Where, in an administration suit, it is referred 
given to mark judgment of assets quando aeci- the master to take an account of the debts, 
derint. .Form of order. FitidlaUr v. Tuohy, 16 and claims are made against the estate of 
.L. 11., Ir. 474. ' suchanaturethat the master cannot conveniently 

Where an executrix successfully raises tlie tlispose of them, application must be made to the 

defence of plene admiiiistravit, on a motion for court, w’hich will either give special directions to 

judgment, such executrix is entitled to costa of master to proceed, or direct a suit, action, or 
the motion and action against plaintifl: ; but the such other proceeding as the exigency of the 
plaintiff is entitled to judgment against assets may require. LoMart x. Ilurdg,' 5 Beav. 
quando for his debt, with the costs of action and 

motion, also against assets quando. Millar v. t i .l -r. x ^ -r -r* ^ 

Kenne, 24 L. K., Ir. 49. S. P., (WMe v. 'J’reacn, ~ Estate— Judicature Act, 1875, 

fl896l 2 Ir. K. 267 G \ s. lu.J — In a creditors administration action, 

■ ‘ ’ ' * “ ’ ‘ ' when there is any probability that the estate of 

the deceased person will prove iiisuificient for the 
2. In Equity. payment in full of his debts ami liabilities, there 

Form and Contents — Since 3 & 4 Will. 4, inserted in the judgment a provision 


c. 104.] — Form of decree in a creditors’ suit since that if the estate is insufficient, the 

the act rendering real estates liable for simple con- l^^^^kruptcy are to apply, following the 

tract debts. v. C. P. Cooper, 476. Judicature Act, 1S75. 

Ilildiclt, 1)1 re, Jlljdiuisx. Ilildivh, 44 L. T. 547 ; 

On a Decree for Sale.] — Decree for sale: 29 W. R. 733. 

directions are to |my creditors' whole demands, unnecessary to include in the judgment 

according to nature and priority. Itowe v. Ma/it, upon a creditors’ administration action tlie statu- 
Dick, 151. tory direction that in case the estate shall prove 

insolvent the rules with respect to the estates of 
Where Assets are Admitted.] — fu a suit persons adjudged bankrupt shall prevail and be 
by a creditor on behalf of himself and all other observed. Mtu'ray, I/t re, Woods v. Greianvell, 
creditors, if the debt of the plaintiff be admitted 45 L. T. 707 ; 30 W. R. 283. 
or proved, and the executor or administrator 

admits assets, the plaintiff is entitled at the — — Infant.] — Laches not to be imputed to 
hearing to an immediate decree for payment, and creditors, under a devise for debts, as to an 
not to a mere decree for an account. " Wood gate individual devisee, to prevent or limit the account 
V. Field, 2 Hare, 211 ; 11 L. J., Ch. 321 ; 6 Jur. 8*71. of rents and proffts, even against an infant heir. 

Kid^}iey xMJoi(ssmaJier;l2\QS,lM. 

Account Direction as to Items to be Where, after a decree and order on further 
Included.]—] n a suit' by residuary legatees of directions in a creditors’ suit, there was discovered 
A., against the ])ersoDal representatives of B., an infant tenant in tail, born before the hill ff led, 
w'ho was the executor of A., for payment of a and be had been made a party .Held, that the 
debt- <lne from B. to A., the amount of which was accounts were to be taken afresh as against him,, 
n<.)t admitteil, and also for an account of the per- with liberty to the master to adopt'^any before 
.sonal estate of A. ;] paying also, unless assets taken, if beneficial to the infant The court will 
were admitted, an account of the personal estate not order, as against an infant real estate to be 
of B., and that being insufficient seeking to sold, until the accounts have been taken and the 
charge Ins real estate Held, that the ]ilaintiff cause heard for further directions. Ihdllie v. 
was not entitled to a declaration, that a particu- JaeJison, 10 Sim. 167, 


lar debt or sum constituted an item in the 
account to be taken, Imt that evidence tending 


Married Woman — Separate Estate. ]- 


to shew that the defendant should be charged '-The proper form of a decree against the separate 
with such particular debt or sum was admissible, estate of a married woman, in a suit by a holder 
Tomlin V. Tomlin, 1 Hare, 236. of her written engagement on behalf of himself 

. , and all other creditors, for payment of their 

- Direction to make all Just Allowances^ — debts out of the real estate, was an inquiry what 
Legacies, Payments for.]— Under a decree for debts there were to be paid under the provisions 


1 
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vvili ; ana that the plaintit! must therefore j indebted inlbn ii 
tus (tebt over again before the master, and a suit is iiist 


of the ^ 
prove 

Oioe/hs v.Mokenmm, Crr & Fh7~48 5 4 Jur.lTrll' 
And sec S. 3 Beav. 4-8. 

■ Absent Parties,"] — In an administration 
smt by a single pJaiutitf, where an inquiry was 
directed ni tJie cleeree as to the persons crititlecl 
to Iho residue, and the master made a report 
iinding a g‘j*eat nurubei* of persons, nephews and 
nieces, and descendants of nephews and nieces, 
answering the descriptions in the testator’s will,’ 
picl consisting in part of married women and 
infants, and persons out of the 


and by Binq)]e c!0.utra<;t, 
-d foi: t he administration of 
his estalc, declarations of rights to tack simple 
contract delhs to securities will not be made 
befoie the accounts of the testatt)r’s ('state arc 
taken. Clinier v. Mfr, 25 T.. J,, Oh. 247. 

Demand for Unliquidated Damages— 

Proper Directions.]- Under a decree to take an 
acciuuntof the testator’s debts, a ud to eompute 
interest on sucli of his debts as (iarried interest 
tbe master has not jurisdiction to allow a com- 
pensati(m to a party for unliquidated damages 
on a breach of covenant; but, upon an applica- 
tion to the court, proper directions will be uiven 
tOT the investigation of such a claim. Qnv v 
9 Beav. 530 , :C J..*. " 

Under a decree to take 
assets of a deceased 
tration thereof, 
damages nia,y be 
preferable mode of 
which is by i 
purpose; but 
officer by the 
iiiterroj 


10 Jur. 236. 

an account of the 
person, and for the adminis- 
a demand for unlicjuidated 
proved and reported ; the 
ascertaining the amount of 
lie to be directed for tlmt 
niay be ascertained by the 
ni nation of witnesses "upon 


< uu a£)pomie(i rnrcc of the five his executors. 

All tium provcxl the will. One of the executors .j- 
tiien filed a bill tor administration and partition 
against another of the executors, not maldm'' the 
third executor a party. On this bill an adminis- 
tration decree was made, and the third executor 
and theotherresiduary legatees were served with 
the <lecree. The third executor refused to come 
in undei* the decree and account, and the other 
residuary legatees appealed froui the decree on 
the ground that the decree could not be iiroperly 
made in th(3 absence of the third cxeciPum The 
court coiiaiilerod there was great <lifflcu]ty ia | 
making a <lecree against a person, who ought to ' 

, “ party, in his abseuee, and tlie 

plaintiff s counsel, at the suggestion of the court 
consented to have the decree c]uashecl, with 
liberty to amend the bill by adding the third 
executor ns a defendant. LkMi y. ImMi 
h. J., Cli. i4r> ; L. K, 10 Ch. KU ; 2;-) W. R. 6S(!. 

Parties XIII. c. 1, col. 1737, ante. 

Alter a decree made in an administration 
suit, m winch one executor was defendant 
another executor returned from ahioad and’ 
proved the will r—Held, that he might be made 
a defendant: by supplemental order.' Gutknev 
WaltmuL 29 L. T. 377; 22 W. K. 723. 

To a creditors' suit, seeking to charge the real i 
and personal estate of the testator, where the 
debt Ox tlio plaintitf w^as admitted by the 
tors and trustees, and by such of ‘the parties 
beneficially entitled as were sui juris, but one 
defeiKknt was a married woman, ai " 
an infant, a. decree for account was r 
out evidence of the debt, lilierty being given to 
plaintiff to prove it before the master. ' Two of 

like manner 

admitted, to be out of the jurisdiction; but the 
fact was not provei;! Liberty was given, imdci' 
the deciee. to exhibit interrogatories for that 
puiqiose. Ifiajke^ v. £Jadm, 1 Hare, 486; 11 L. J. 

•un. / ; (> Jur, 255. ’ 

_ of decree i 

A r f deficiency ‘'appointed 

of ^ Amount of abated valuati - " 

to be paid to representatives of deceased anmii- 
tank V. 1 De U. Sc Sm. 364. 

Declarations of Eight — Taekine* 1 Tf n 

testator entitled to real and personal estate dies 


Eespecting Outstanding Personal Estate.] 

—In a creditors’ suit, the court will not direct 
the personal representative how to act 'with 
reference to the outstanding ])ersonal estat(i of 
the debtoi’. Jamf.w/i. v. M/rrrr, 2 Jones, 634. 

In an administration suit a (.‘luJd' of 'tlu,; 
testator, and a party to the suit, was a debtor 
to the estate. In sucli a. case the proper course 
IS to order him to pay tlie debt into court inimc;- 
_ If lie wcrca st.riingej- to the rocunl, im 
luquiiw would be directed. II «7ic/' y. Simnmn, 
.1 Jur. (N.s.) 675. 

Inquiries directed in Suit Evidence.]— The 

court will not compid a. witness on an iiujuiry 
in an. admin.istral ion suit to give information 
whndi luiglit bo used in a })ending aettion by 
the admiuistratoi' against him, tiiere l)(‘ing power 
to obtain discovery in tlie action, v 

42 L. J., Ob. 389 ; J,. B, o; 'k,, -y, .* 
28 L. T. 462 ; 21 W. R. 505, 


7 — Class Inquiries.] — Where phiintiih 
elami as a class, the r('gular practice at the 
hearing^ is to direct an impiiry, wlmther tin 
execu- j ^be parties entitled. Jiroivn. v 

' oTrtrAs 1 Jur. (838. 

Inquiry jis to number of chiildi-en, wlu're thev 
are described as a class. v. Ward 5 Jur, 

I 1008. 

Where a te.stator has loft his residuary eslato 
to a munl)er of persons by various class (h'SfU'io- 
tions, the more convenient conrsi; in an ordinary 
administration action is to ins(‘rt in the judg- 
ment a general in(pn'i'y as to wlio a, re entHied to 
pile estat(^, and in what shaves ami propiiH ions, 
instead ot putting in numerous imiuiries as to 
tto vanou^das.ses. Fool,^, h, ,-e, Jinnn, v. Htmu-, 

A testator dirooted his debts to bo paid, and 
, t (^coutoi's. hi KiiM'liiiiilj 1111(1 other 

.1011 ordered | e.xecutors m Italy, direeiing tlie Kritrlisli execu- 
tors to transmit the residue to tlie Italian 
oxecutore, and bequeaihiii}t such rosiilim am(m<r.st 
cla.s.ses of piireons alleged to nwidy in Italyr— 
iiekl, that the sum to be paid over beim; the 
residue after payment of debts, the Italian 
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cause, the defendants adduced evidence showing 
that: the, testator left some heir-at-law, but the 
■plaintiff did not adduce any evidence : — Held, 
that the plaintiff was not entitled as of right to 
an enquiry whether thei-e was any heir,, with a 
view to a declaration in bis favour, in case it was 
found that there was no heir : and the bill was 
dismissed with costs. De BeaimuvY. Beiufon^ 
35 L. J., Ch. 278 ; L, E. 1 Ch. 212 ; 12 Jur. (N.S.) 
_ 239 ; U L. T. 89 ; 14 W. K. 824. 

-■"j received the afh- 

tho class, and then Next of kin.]- — The plaintiffs, ciaiinihg 

. Bu,^li V. ‘WatMm. next of kin of the testatrix, filed their bill 


executors must be regarded as simply trustees of 
that fund, and not as executors ' holding it 
charged with debts ; and that, therefore, inquiries 
must be directed to ascertain the persons bene- 
ficially entitled to the fund under the bequest. 


Wcatherhif v. A7. Oiorfilo, 2 Hare, 024 ; 12 L. J. 
Oh. 412 ; 7 Jur. 717. 


Legatee.] — Legacy, upon condition that 

the legatee shall change the course of life he 
has too long followed, and give up all low com- 
pany, and fretpienting public-houses,” &c. : the 
condition is such as a court will carry into effect ; 
and the evidence not being conclusive, an inquiry 
was directed, h)llowing the words of the will. 
Tattemdl v. Ilnwcll, 2 Mer. 2(). 

Legacy to A., i7i case he should come to 
England aiui claim within three years ; if not, 
gift over to B. B. cannot claim witiiout refer- 
ence to as<^ertain if A. has been in England. 

V. Iiohln,w)L, 1 Madd. 172. 

Court always sends ease to master to inquire 
what testatoi' meant, as well where thci-e is mis- 
descri})tion of fund, as of legatee. Bmn,H v. 
Tripp, (> Madd. 5)1. 

A bill was filed for ])ayinent of a legacy, but it 
appeared from the answer that the plaiiiiilf did 
not correctly answer the descri[)tion of the 
legatee contained in the will. The court refused 
to direct a, preliminary iiKpury under the fifth 
Ov<ler of 9th May, 1839. ViliSon y. Apfppfjffrth, 


tion ot tiic estate. At the hearing it was jiro- 
posed to take an inquiry as to the" next of kin. 
The court directed an affidavit to be made tliat 
the next of kin exceeded twenty in uurnlier. 
LfMhart v. Thorne, 15 Jar, 1(>2, 7(52. 

Other EelationsMp.] — The bill stated 

that some of 'the plaintiffs were children of 
another plaintiff, and that they and certain 
<lefendants were tlie only children of the mar- 
riage. The answers did not deny the statement, 


(rolden V. Vlyate, 5 Jur. 109. 

As to Capacity.] — In a suit to ndminister 
ate of a testator, a devisee infant being 
he of managing his affairs, a motion made 



tor a decree under the 16th section of 15 & 16 of whose annuity there was 
Viet. c. 80, for a reference to chambers to inquire inquiry by master into the ( 
intothedevisee’sstateof mind:— Motion ref used, properly directed. Jlnnt v. 
and no order made. Costs reserved. Adams y. 211; 14 li. K 4-9 
Smyth, 1 W. E. 475. 

Where the answer of an executrix alleged a 
release to have been executed by the plaintiff, a 
legatee, and that he had then stated that he was 
of age ; but contained admissions from which 
his minority at the time might be inferred 1 inquiry, 

Held, that such admissions did not entitle the 1 ^ settlement. 

was a minor 
WmyM V. Snowa, 


^ some doubt, an 
consideration wa.s 
Jlaufimil, 1 Bow, 


...■•y — Agreement for a Settlement.]—Where 
an inquiiy as t<i pers()nal estate was directed in 
a suit, commenced ])y administration summons, 
and ^a question arose, in the course of such 
\yhether there was a binding agreement 

--b which it became necessary to. 

determine, in order to ascertain what the personal 
estate consisted of, and the chief clerk detejinined 
that question, an< I this tiuding was objected to as 
being ultra vires Held, tha't the chief clei-k had 
power to decide the question, it being necessary 
to do so to carry out the inquiry. Wadham- v. 

'8 ; 8 Jur. (N.s.) 20(> ; 6 L. T. 

ever interfered in the testator’s ’ " " ■ - — ^ 

co-executor, and it Propriety of Expenditure.]— On a I'efer- 

' ^ I will cnee to the master to inquire, whetfier certain 
r : — Held, neverthc- expenditure, not authorised by a will, had been 
) witncvsses speaking pi’eperly nnidc, he is to consitler the case without 

- by circurn- refeipnce to tlie question of authority. Ihnhkhy 

the fact of a com- v. Jurl\ C. l\ Cooper, 254. And see Iklky v. 
executed by the J^asaombe, 4 Gift. 890 ; 88 L. J., Oh. lOO ; and on 
3 executor of the -appeal, 84 L. Gh. 288; 11 .hir. (N.S.) 52 : IS 
fficient ground for ^V, E. 806 — L.JJ. 

surviving executor, When loans are made to an executor upon his 
I spedal inquiries on pei’sonal security, without a,ny security or con- 
X X securitj upon the assets being made* 
time, and afterwards a security on the 
, iS given, the court will not assume 

a the loan was for the purposes of the administra- 
tion of the estate, but will direct an inquiry ' 
whether it was so applied. J///ca‘ v, Davaford^ 

^ Afiirmed, 2 , Be G. M. G. . 


plaintiff to an inquiry, whether be 
at the date of the transaction, 

2 Be G. & Sm, 821. 

Bevastavits.j— On a I 

exeexxtor, seeking to charge him 
devastavits committed by his co 
had died, the defendant, by his answer, denied 18(} 
that he had c - 
affairs in the lifetime of his cc 
was admitted that he had not proved the 
till the death of that executor : — Held, neverthe- 
less, upon the evidence of two x. , 

to different facts, but corrobo!-ated by circurn- 

stances, more espec 

position-deed havh 
surviving executor 
deceased, that ther 
inquiring into the a< 

The court according] 
the subject. 

Respecting Breaches of Trust.]— Where, 

in a suit for the administration of the estate of 
deceased trnstee,^ which was instituted by person*^ 
claiming to be his creditors by virtue of a breach 

or trust, against; his executor and devisee in trust 2 Sim, (]S‘S')*^84 

subject to the payment of debts, and the pei'sons 641 ; 21 l! j' Oh. 607 ' ' ■ 

bencticially interested under his will, and in 

which the executo]’^ and devisee in trust by his ^ Material Pacts not Stated in Claim.]-- 

aaswer admitted his ^testator’s breach of trust, % the decree upon tiiodaijuuf a legatee, 

but the pepon beneficially interested by their would be necessary to take the accounts f)f a 
answer denied it, and in which no evidence was trade carried on by persons who were not part ies 
entered into on the part of the plaintiffs, the to the claim. — of the assets by whi(;b. it; was 

court made the common administration decree that the tiade liad been carried on, and 

m a creditor’s suit, but without any special <^^thcallowanceswliichshould,bematlei!iremu- 
ajrection tor inquiry respecting the breach of trust, of the persons emploved in it wIkj w<u*e 

Jaayaa v. i /W/cr, 1 Jur. (n.s.) 1037 ; 8 W. E. 587, parties to the claim, and the vhiim eoiita.ineti 

PripAo nf T fr ^ i atatement of the facts n]){)u wliich such 

of Stocks.]— Trustees and execu- accounts and inquiries might denend the court 
tore under the will of a tastator, who had directed refused to ilirect iu.iuirias trut ne^s 

elh^rt"Z'llltT 1 to Hustli,r« chthu 

.5 per cent hariul acStedh? -at but dismissed the claim without costs, and wiih- 

4 .UU admitted,! by their answer, out prejm ice to a bill. jPaaaa v Punna 0 M-n-e 

that they had from time to time balances in 39 ; 20 L .1 Ch 


Liberty to Prosecute — B 

court refused upon jietition or motion 
an inquiry lUrectetl by a deci'ce man 
but never pursued ; the pjirty a,p}) 
born some yetirs tifter the ‘decree 
months old at tlie date of the generti 
made a jiarty some years al‘terwu.r<ls. 
years before i he application. Sb ipbi 
V, I/i/udihibrooke IX/o/yl'), I8 Ves. 887 

Incumbrancer’s Suit— Solicit 

Beads.] — Form of impiiry in an inci 
suit,^ vvhei'c the deeds are in ])oss< 
solicitor, a detondnnt', who chiims 
costs, which is dis])uteil. Wairott v. 
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notice of an adnunistration judgment lias been case of inalTersatioriliaYiiigbeen-adducedngainst 
served on parties interested, and afterwards, on A. ; and the master, by his repoiT-, ehargerl B. 
further consideration , it is desired to obtain a alone with the receipt of the testator’s estate, 
personal order against them, they should be The court, on further directions, on the applica- 
served with notice of the action having been set tion of the plaintiffs, declined, to direct an inquiry 
downi for further consideration, even though as to the balances of the testator’s estate retained 
they have not obtained an onler to attend the in B.’s bands from time to time, for the purpose 

proceedings. I/i, rc, Jiees v, Giumje, -19 of eualding the piaiutitFs to establish a case of 

1j. J., Ch. 568 ; 15 Oh. D. 490,. liability against A. in respect of such balances. 

Tenrll v. Matthew,^, 11 .L. J., Ch. 31 ; 5 Jiir. 

Liability of Executors determined on.] 1074. 

— A bill was tiled against executors, and at the Where, after an order had been made for the 
hearing the accounts weie directed to be taken, administration of assets, a summons was taken 
and the parties to be ascertained : — Held, that out for the purpose of obtaining an inquiry, to 
the liability of the executors could be properly be added to the order, as to whether a trustee 
determined at the heailng on further directions, had granted leases of the testator’s estates, in 
Pattenden v. Hohson, 22 L. J., Ch. 697 ; 17 Jur. accordance with the trusts of the will, and other 

4.06 ; 1 W. R. 282. inquiries, the court held, that uiulor the 20th 

An executrix and tenant for life unnecessarily order of October, 1832, it was not necessary that 
and impi’operly sold out a sum of stock ; a the suitor who suggested an additional in(.^iiiry 
common decree for an account was made against sliould fortity the summons by evidence in a 
her re])resentatiYes : — Held, that her estate was formal way, to be met by evidence against the 
liable to ixqdaco the stock and dividends, and matter sought by the summons, but that inas- 
that relief might be had on further directions, much as without formal pleadings a suitor might 
though the particular matter was not charge<l by have an estate administered upon any reasonable 
the bill. JJavenjxtrl v. Stafford, 14 Beav. 319. suggestion which would justify the impiiry, or 

any fact reasonably a}>parent, without the 

Distribution of small Fund.] — Inacredi- expense of formal evidence, ami of discussing 

tors’ suit for the administration of the estate of the same, the judge had ample ]H)wer to direct 
a testator it appeareil, from the master’s report, any further accounts aud inquiries which might 
that there were forty-eight creditors, that many seem to be necessary, where it w*as suggested 
of the ilebts were for small amounts, and tliat that the leasehold estates had been let at rents 
the fund distributable among them was small less than those taken in the testator’s lifetime: 
and. insufficient to pay the debts in full. Upon — Held, that the better course would have been, 
the cause coming on for directions, the court, on not to have had a discussi(ni upon affidavits or 
the reciiiest of the counsel for the defendants, the evitlence as to wdiether there should be any 
executors, .ma<le an order for the ratable apportion- further inquiry, but that the court should, have 
ment of the fund among the creditors, on the called upon the trustee to give an account of the 
amounts apportionerl being veritie<l by the joint circumstances attending the granting the leases, 
affidavit of the plaintiff and one of the defen- Muttrr v. Iluditon, 2 Jur. (N.s,) 34. 
dants, the executors ; and that the sums appor- After several references to the mnster, and 
tinned umier 107. should be paid to the plaintiff’s after the cause had been argued and judgment 
solicitor on his umlertaking to pay the same to given on further directions, the court refused to 
tlic creditors respectively. Form of such order, sta}" the distribution of the fuml, and <lircct a 
Bear v. Smithy 5 .I)e G. k Hm. 92 ; 21 L. J., Ch. further reference with respect to a new ease, as 
176; 16 Jur. 708. against certain creditors, wliich case it did not 

.In a suit by an executor to administer his appear that the parties might not have }>reviously 
testator’s estates where the fund to be admini- })rought forward, and whicli was not proved by 
stored was divisible in equal shares among many tlie evidence adduced. v. Philipn^ 3 

persons ascertaiiieil by the master, the court Hare, 301 ; 13 L. J., Oh. 4-15. 
ordered the apportionment to be ma<le by affi- 
davit at the bearing. 'Where the share of a Wiiat Evidence Admissible.] — An action 

married W'Omari was subject to payment of costs was brought by the beneficiarie.s under the will 
unascertained, which might be expected to reduce of a testator against the trustees thereof to 
it to 2007. or less, tlie court, to save further administer the estate of the testator. The 
expense, ordered it to be pai<l to the husband, ae.tion was btiard as a sliori cause, when the 
and (lispensed witli any examination as to the usual judgment was mad(Mlirecting accounts and, 
consent of the wife. Boherh'w Coltett^l Hm.kQ, impiiries, ami the finther consideration was 
138. adj()urncd. The judgment contained no special 

reseivation as to costs. When the action came 
— — Further Accounts and Inquiries.] — Upon on npoji further consideration, the plainnffs 
further directions under tlie usual decree, for an ilesired to read an affidavit which contained 
account against an administratrix, an in([uiry as j charges against the <lefendants. The charges 
to balances in her hands from time to time, with i related for the most ])nrt to the conduct of the 
a computation of interest thereon, [irayed by i defendants between judgment and further con- 
]ietitiou upon affidavits of her conduct, before | siderat ion, and part !y also to the com hict of the 
the master, by attempting to support her ehai-ge I defendants befoi-e action bmught. I’he object of 
by forgery, was granted. Parnell v. Priet\ \ the affidavit was to make the defendantsliable to 
14 Ves. 502. ' i ])ay the costs of the action, or some part thereof, 

In a suit instituted by residiiniy legatees | occasioned by reason of the acts complainet!. of in 
under a will against x\. :ind B., the executors j the affidavit and <jtberwise appearing by the 
(B. liaving become bankrupt, ami at tlie lime i evidence in the a<*,tion. The <l,efendants objected 
of his bankruptcy being largely indebted to the | to this affidavit being read, contending that the 
testator’s estate), the ordinary defiree only was j court luul no jurisdiction to udinit it. : — Hel<l,that 
made at the hearing of the cause, no disf;i.nct i as xo the conduct of the defendants between 
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Supplemental Bill after Becree under tlie old been made therein; that circuinstances luid 
practice.] — A testai or, who died in 1707, directed arisen which rendered it inconvenient that the 
Mb estates to be converted and invested, and he plaintihrs to the siiiiplemental bill should be 
gave the same to his wife for life, rernaiiuler to represented by the same solicitors as the reiiiiiin- 
his daughter, with remainder to the plaintiffs, ing cestiiis qiie trustent ; that it was, under the 
The executors neglected to convert some lease- circumstances, impossible tiiat the (n'-iginal suit 
holds, and permitted the successive tenants for should go on ; and praying that the suit miglit 
life to enjoy the same until their ex]nration. bo prosecuted between the parties tliereto in The 
After their deaths, the plaintiffs filed their bill same manner as it was carric'd on by the })Lirtics 
against the rei»]’cseiitatives of the executors for a to tlic original suit. Demurrer by tlie cestuis quo 
general account. The executors, who had no trustent. "Demurrer allowed. iVaretkw Pt‘t(ir.th, 
personal knowledge of the matter, represented Johns. r>8 : 28 L. J., Ch. 118: 5 Jnr, (N.s.) 
the residue to consist of a sum in the funds, and 60 ; 7 W. R. 84.. 
they, hy their answer, amongst other papers, 

admitted the leases to be in their possession. At Supplemental Judgment— Infant.] — The birth 
the hearing the plaintiffs waived the accounts, <-’>ue of a chiss, t.'niitletl ns such, after the 
and took the money in the funds. They after- institution of a suit, is within the fifty-so(‘ond 
wards discovered the breach of trust iu ’ respect section of the Chnnccuy Iiiqn’ovcmeut Act, ami 
of the leaseholds and filed a supplemental bill justifies an order for the usual supplenumral 
to obtain relief in respect thereof. The court, decree. Fnllerton v. Marthi, 1 Drew. 288; 1 
notwithstandiug the former decree, decided in W. R. 878. 

their favour, hut without costs. Meh'tens v. Tim r>2ml section of the Cluincery Prncti«.*e 
jhidrews^ 8 Beav. 72. Amentlment Act, 15 16 Viet, v., 8r>, pro- 

Where a hill was filed by a legatee against that on a suit becoming defective by 

executors, seeking to charge them with a sum reason of trausuiissioii (if interest, an order to the 
which they might ha.ve received but for their effect of the usual su[)plemezital decree may Ixz 
wilful default, and an administration decree had obtained .as of course, u])on an allegation of* the 
already been made in a suit by the executors, to transmission of interest, applies to eases where 
which the present plaintiff was a party, under the rights of the plniritiff are affected by a seltle- 
whieh the usual accounts and inquiries were uient executed after the institution of the suit, 
directed: — Held, that it was a supplemental Atldnwu v. Parhrr, 2 De (h M. &; G. 221 ; 22 
bill, in the nature of a bill of review, which Ch- -b ; Ifi Jzzr. 1005 ; 1 W. R. 4,8. 

could not be filed without the leave of the court. A decree was made in the absence of aii infant. 
Jlar-cejf v. Bradley, .L, R. 4 Eq. 18. who was interest oil : iiotMiig having as yet been 

A defendant to an administration suit histituted done under it, and it appearing to he for her 
by executors can allege by his answer, and prove henefir, the court made a suppiemental older, 
by evidemce. a case of wilful default agaiizst the nuder the 1.5 ]<; Viet. e. 8(;. s. 52, to carry on 

executors, when the necessary inquiries and die decree. Jehh v. TaywdL 20 iMjiv. dfU *: 24 
directions will he added to the decree, without a C'h. G70. 

cross bill being filed. J?y. -o • 

A common administration decree having been "^cammatxon pro mtepsse suo. ]— WIhu’c the 
made, and an infant interested in the estate some raiso<l (>n t he rtHtord, 

years afterwards having presented a petition bv person in that ehai’acter is a party, other 

her next friend for leave to file a supplemental touiid by the master te lie m^xt (»r kin 

bill, with the object of charging a trustee of the 1?'^^ hcnird by the court, tliough not pa.riies to 
estate with a breach of trust, which she alleo-ed ’ but where the cia,im is not ndsed.on 

had been discovered since the date of the decree, kin a,r(‘ in 

the court granted leave accordingly, without to the (;aii.se, th,ei*c ninst be 

requiring an affidavit by the next fiiend that the ^ supplcmiental bill to bring them before the 
alleged breach of trust could not with reason- v. femjde, 1 Sim. & S. 8Dh 

have been discovered at the date Omissions from Judgment-How rectifted.l- 
of the decree. Tloghton, In, re, Hoglton v. Omission in deci'cc, if Dcrfcctlv nf cumlc 
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supplied on motion with notice ; in tin's instance 
the conunon direction to examine all parties 
upon interrogatories being omitted, an order was 
matic that master should be at liberty to 
examine, &:c. v, Thomaa^ 7 Yes. 21)21" 

So also, in the nsuardecree iipoii creditors’ bill 
against executors, the direction for account of 
personal estate. Plehird Mutthcrson, 7 Yes. 
298. 

Effect of Judgment.] — A decree directing the 
ti'usts of a will to be carried into execution, does 
not imply tiiat all the trusts are valid. Onoeh 
T. Gooch, 8 De G. M. & G. 366 ; 22 L. J., Ch. 
1089. 

In an administration suit, a fund was directed 
to be paid to a luai-ried woman for life for her 
sole and separate use. When the oi'der was 
made, the court had not determined any question 
with respect to tlie interest, w'hich by the terms 
of the will WEIS not for her sole or separate use : 
— HeUl, that the language of the decree was 
simply inaccurate, and not binding as a declai’a- 
lion of her interest, Moore v. Walter, 8 L. T. 
448. 

How far binding.] — A }_)arty who comes 

in in a creditors’ suit, intrusting the management 
of the suit to the plaintiff, must upon an applica- 
tion to review the proceeding, stand in the place 
of the plaintitf, and, in the absence of fraud, be 
bouud bv his knowledge. Gwijane v. Mhcardi^t, 

9 Beaw. 22: 15L, J., C!i. 84. 

Where, in a cre< liters’ suit, cme of the defen- 
<lants, a creditor, permitted the bill to be taken 
as confcsse<l against him, and did not file a 
charge under the decree to account in the 
master’s office : — Held, that he was bound bj’' 
the declaration as to priorities in the final decree. 
Martatfh v. ThdalL FI K. 20 : 8 Ir. EcpHl. 88. 

Every party in a cause which is stopped is 
presumed to have notice of the decree to account 
made in the cause which occasioticd the order. 
J/cm-c V. .Berri/, 2 UoW. 8S4. 

Though tlie <listribution of an intestate’s 
estate, under a decree of the court, among 
persons found to be tlie next of kin. <loes not con- 
clude the rigiits of persons who may have an | 
equal or paramount title, yet the court will not ' 
assist other next of kin wlio, with full notice of 
the proceedings in the suit wherein the fund was 
distributed, have neglected to prosecute their 
claims. Batcf/er v. irirchmore, 1 Keen, 391. 
Reversed, /?/., 825 ; 2 Myl. A C., 611 : 6 L. J., 
Oh. 277, on ground that notice of proceedings 
was not conclusively ju’oved. 

After a decree liad been enrolled, declaring A. 
entitled to a })articLilar fund, as next of kin to a 
testator, a, stranger to the suit presented a 
petition to be allowed to come in and prove his 
<‘laim to be entitled to the fund, instead of A. : — 
Held, that even if the petit inner could show such 
a ease as would insure his suecee<ling, the court 
had no power to disturb the decree, and the 
])Ctitioner could only establish his rights by filing 
a. bill for that ]»ur}){)se. Bauer v. Ml f ford, 
29 L. .].,,Ch. 268. And see S. G, 9 W. R. 185. 

Erroneous — Appeal.] — To impeach a de- 
cree, <lirecting a distribution of assets by an 
executor as erroneous, the parties interested 
must come in due time. O'Jhden v. Grierson, 
2 Ball A B. 886. 

I’he representativesof a party who -was held to 
be riglitly made a party to a suit as legatee of 


leaseholds, not hc.ving been .served with a petition 
of rehearing, on which a decree was made, 
affecting the party, time was allowed to present 
a petition of appeal to have the matters reheard. 
Uteklhif/ V. Boijer, 3 Mac. & G. 035 ; 21 
L. J,, Ch. 3S8 ; 10 Jur. 137. 

Bight of Action against Party inducing 

Error.] — A defendant in an admiiiistration suit 
made an inaccurate statement in his answer as 
to the number of a class of beneficiaries, and an 
order was made on further consideration that the 
fund in court shonhl be divided among the class 
in the proportion in w-liich it would have been 
divisible if the statement had been correct : — 
Held, that the person aggrieved by the error 
could not maintain an action against the defen- 
dant who had made the mistake, Lainq v. 
Ila/idc, 34 L. T. 728 ; 24 W. H. 728. 

When a party to a suit has made a misrepre- 
sentation in his pleadings as to the number of a 
class, and the funtl has been distributetl by the 
court in accordance with that misrepresentation, 
the court will not assume that the mistake was 
due to this misrepresentation, as it is itself 
responsilde for the making of due inquiries ; and 
will not, therefore, hold the party making the 
misrepresentation liable for more than what he 
has himself received in excess of his proper 
share. Ih. 

Power to litigate matters dehors the 

Suit.] — Under the usual decree against an 
executor to account, the master is not at libert}^ 
to investigate a disputed account arising out of 
partnership transactions Ijctween the testator 
and executor, the latter swearing tliat the 
balance is in his favour; but under such circum- 
stances, the plaintiff may have relief by supple- 
mental bills, without exiiibiting an interrogahu’y 
; in the original suit for the examination of the 
executor. Cropper v. Xnajnn/^n, 2 Y. «S: C. 
338 ; 6 L. J., Ex. Eq. 9. 

The court will not, on the motion of a creditor 
corning in under a decree directing a sale of 
lands devised for payment of debts, set aside 
a lease obtained pendente lite from tiie devisee 
under the will, with a leasiiiir power. Moore v. 
M^yamara, 2 Ball k, B, 186 ;"l2 11. R. 73. See 
WaJJk‘.er v. Snadlamtd, Ainbl. 67(5. 

A bill having been filed in 1802, by one of the 
legatees to carry the trusts of the will into 
execution, and for an acconnt of the assets : — 
Hekl, that a party to that suit might raise the 
question whethei* a renew'al of a lease belonging 
to the estate w\as a graft on the original lease in 
the master’s office, although not put in issue in 
the pleadings. Jaehsoti v. llW,s7q LI, 0. t. 
Flunk. 346.' 

Power to make Order where conse- 
quential on Judgment.] — A testator gave his 
property after the death of his wife to trustees, 
in ti’ust to pay the interests and protits to bis 
two daughters J. and E. to their separate use, 
with a direction to pay to and supply for the 
benefit of A., the son of E,, 200L annually when 
he attained the age of tw^enty-one years ; and 
before that period such part of the 200/. 
bequeathed to him as might be judged proper ; 
he then gave his. dangliters powmr to dispo-e of 
the principal by will to their children or grand- 
children respectively, “ except that proportion of 
principal given to E. and from which the interest 
is to arise, to my grandson, namely 4,000/., which 
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disallowed. Hnplihmn v. Bagster^ 1 Y, k C. 
C. a 13; 5 Jur. J033. 

Under a common decree against an executor 
to take the accounts, the executor was int'erro- 
gated as to two specified sums, aiul he fully 
answered. A. new set of interrogatories were 
exhibited with a view of throwirjg discredit on 
this answer : — Held, that the master wtis wrong 
in allowing them. Snehermore v. J)uneii^ 9 Beav. 


sum shall be my grandson's property” ; and in 
case either of the daughters dicrl without issue, 
he limited her share of the fund over to the 
other daughter, her children, or grandchildren. 
The oxccutiix, having in mistake made pay- 
ments to A. in respect of his annuity for two 
years before he attained twenty-one, was entitled 
to retain them out of the future payments of the 
annuity. An order authorising her to retain 
them, and made upon petition after the decree 
had been passed and entered, is regular. Lhesnj 
Y. Lireffey, 3 Euss. 287. Reversed in part, J A, 
512 ; 0 L. J. (o.S.) Oh. 13 ; 7 L. J. (O.S.) Oh. 120. 

Certificate — Inquiry as to Bebts — Pur- 
chase of Debts by Plaintiff’s Solicitor.] — The 

solicitor to the plaintiff in a creditors’ action 
bought up debts ; the estate was insolvent : — 
Held, that the (question whether the solicitor was 
trustee for the creditors of any profit on the 
pui'chase could not be raised by the certificate 
of the chief clerk, in the abseuco of any direction 
on tlie subject in the order under which the 
certificate was made. Tillet, In ?v?, Ftt^ld v. 
Lydall, 55 L. J., Ch, 841 ; 32 Ch. 1). 039 ; 54 
L. T. 004 ; 35 W, E. 0. 


Under the usual decree against an executor to 
account, the master is not at liberty to investi- 
gate a disputed account, arising out of partner- 
ship transactions between the testator and 
executor, the latter swearing that the balance is 
in his favour ; but, under such eircurustaiices, 
the plaintiff may have relief by supplemental 
bill, without exhibiting an interrogatory in the 
oiigirial vsuit for the examinaTioii of the cxecatt)r. 
Cropper v. Knapnian^ 2 Y. & 0. 338 : 0 
L. J., Ex. Eq. 9. 

In a creditors’ suit agaimst the admiuistrator 
of a deceased iiitestate, a decree was made in the 
usual form. The defendant’s discharge, in which 
he claimed a right to retain certain moneys of 
the intestate oome to his hands as admiiiistraTor, 
was allowed by the master. Subsequently, tlie 
master declinetl to review the discharge, but, by 
his certificate, allowed certain special interroga- 
tories exhibited by the plaintiff for the examina- 
tion of the defendant, in respect to his right of 
retainer : — Held, on exceptions taken by the 
defendant to the master’s certificate, tluit the 
interrogatories ought not to have been allowe<L 
lltompmnx. Cooper^ <S Jur. 104. 

Tn a suit for the administration of assets, the 
examination of the executors (<iefenda,nts) to 
interrogatories exhibited by })l!iintiff, a co-(!xecu- 
■ tor, umler a decree for an account, is taken fur 
the benefit of all parties ; and therefore the 
other defendants, creditors and legatees may 
take copies, Byott v. Andrrhm^ 3 V(‘s. B. 1 70. 

Account on the footing of wilful Default.] — 
The general rule is. that if the (luestion of wilful 
default be jiot raised by the pleadings, it cannot 
be raised eitlua' at the origimd hearing tir on 
further directions, but where the [)iea(iings do 
raise the point, it is the <luty of th(‘ ])laintifi-, if 
ho can make a case for it, to get a deedaration 
by the decree, or, if he cannot make a case for an 
immediate decree, to get an inquiry of siudi a 
character that on the result of it the cotirt may, 
on further directions, make a declaration. B>ut 
if the point is i-aise<l in the ]>leadings, ami the 
coui't, by its decree, passes it by, aiul neither 
makes any declaration nor directs an imjuiry, it 
must })e taken that the court (li<l not Tuean to 
give anv such relief. Jontii v. Morrall^ 2 Sinn 
(N.S.) 241 ; 21 L. J., Ch. tIJO. 

In an administration suit, the pie*adings raised 
(questions of wilful default, and liability to pay 
interest on balances in hand against executors'; 
but the decree taken at the original hca.ring 
neither contained any declaration against tlie 
executors nor any imjviiries as to wilful dtda-ult, 
but was merely a decrees for the (rommon ace.ount, 
of wliat had Ijceu receive<t --Held, that the 
court could not, on further direc.tions, make any 
tlecree for wilful default. ; but that the (picsHou 
of interest on balances in hand was still open, 
iiuismuch as, although there wa,H no dtsdaration 
at the hearing, yet, applying the above rule, 
there was that which was the first st(;p towards 
it, a direction ■ to., take the (jommoji account of 


For Account — Interrogatories under Gommon 
Decree before Judicature Acts.] — In a 
creditors’ suit against executors and infant 
devisees, a decree directing accounts of the 
personal estate and debts, with liberty to exhibit 
interrogatories to prove the will, was made on 
the admission of the debts by the executors. 
KaJih V. Bonton^ C. B. Coojjer, 192. 

The examination of an executor, under the 
usual decree for an account, ought to contain an 
interrogatory, whether he is indebted to the 
testator, the debt from himself ])eing assets ; 
liberty ■was therefore given, upon the suggestion 
of co-defendants, legatees, without afii<iavit, to 
exhibit an interrogatory for that purpose, not to 
go into an account, which must be the subject of 
a distinct bill. Bim.monsv. Gufteridne, 13 Yes. 
262. 

If, in a creditors’ suit, a decree is made in the 
usual form, no special interrogatory for the 
examination of the defendants" ought to be 
allowed, although a case for directing special 
inquiries is made on the record. Moore v. Lang- 
ford, 6 Sim. 323 ; 4 L. J., Ch, 228. 

A bond, given by a testator to his daughter, 
was assigned by her and her husband to tjmstees 
for the daugliter and children. The husband 
and wife subsequently assigned it to A. B. to 
secure a debt. After the testator’s death, his 
executor, without notice, as he alleged, of the 
first assignment, paid to A. B. the amount of the 
debt. A decree was made for taking the usual 
accounts of the testator’s estate, and the trustees 
claimed the amount of the bond ; but the master 
being of opinion that, as the matters stood, the 
payment of the executor to A, B. was good, an 
application was made to the court by the wife 
and children (defeudaiits in the cause) for liberty 
to examine the exccuror as to the fact of notice, 
but it was refused with costs. Ford v. Bruant, 
9 Beav. 410 ; 15 L. J., Ch. 281 ; 10 Jur. 484. 

Under the usual decree in a creditors’ suit, the 
master allowed an interrogatory to be exhibited 
for the examination of the administratrix, which 
was in very special terms, containing inquiries 
not suggested by the pleadings as to moneys 
w^hich she had not received, and -why the same 
had not been received. The interrogatory was 
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\din,t had been received, which, if properly to certain documents, from which it was alleged 
answered by the master, ought to show what that it would appear that there had been wilful 
])ers(mai estate had been received from time default. At the hearing upon further directions, 
to time, and then the court might, on further a decree was made, referring it to ihe master to 
directions, either make an immediate declaration, inquire whether the trustee “could, %vith due 
<ir direct further inquiry. Ih. diligence and without wilful neglect or default, 

xV case was alleged on the pleading to charge have received’* more than a particular stated 
executors for what they might hut for their fund, but, upon appeal, it was held, that the 
wilful default, &c., have received : at the hear- direction as to wilful default should be struck 
iug the common a<.!coiuits only were directed out of the decree. v. CJarte)% 2 Do G. 

against them. The case coming on for further M. & G. 292 ; 21 L. J., Ch. 570. 

ilii-ectious, on the master’s report : — Held, that As a general rule, in order to obtain a direc- 

the executors could not be charge<I as for their tion for inquiring as to wilful default against 
wilful default, &c., and that no iiiqxiirj could an executor or trustee, the bill must allege a 
then be directed on the subject, although the case, pray for it. and one case at least must be 
master’s report laid a foundation for such an proved ; and, semble, that if from admission or 
inquiry. Garland v. Zittlewood, 1 Beav. 527 ; proof, a suspicion arises whether wilful default 
H L. j‘., Ch. 869. has or has not been committed, and it appears 

When, in a bill for administration of assets, it likely that further evidence can he obtained, 
is sought to make the personal representative the court ought to direct au inquiry, short of 
chargeable for default, the plaintiff, in order to directing wilful default, but in such a way as to 
entitle himself to the special direction (without call the defendant’s attention to it, with the 
which the master cannot travel out of the view to ground thereon a new order at a future 
ordinary account of receipts aiul payments to stage, directing an inquiry as to wilful default, 
inquire touching default), ought to make a Ih, 

liriniji fa(iie case of default ; the giving the Jn order to obtain an inquiry, with a view to 

s})e(;ial direction raising an inference, that loss a decree for wilful defaidt at a future stage of 

has accrued by the neglect of the defendant, the suit, the plaintiff must rest ujicn one or 
Kandford v. SAjmonr, 1 Moll. 181. more speciiic charges, Maamy v. JAny.sry, 2 

[n a suit for an account of an intestate’s John. & H. 728 ; 32 L. J., Ch. 13 ; 7 L. T. 311 ; 
personal estate, the bill sought to charge the 11 W. R. 19. 

administrator with wilful default, and contained The observations in Coope v. Cai^fer (2 I3e Ct. 
charges to that effect. The decree directed only M. & G. 298) were iiot meant to let in general 
the ordinary accounts :~-Held, that nevertheless allegations of default, but to meet the case of 
the court would direct an inquiry as to wilful specific allegations imperfectly proved at the 
default, if (Ui the master’s report there appeared hearing. Therefore, where a widow and execii- 
facts to warrant it. v. 3 ir. Eep R. 469. trix, wlio was empo\vered by will to carry on 

A piaintiif in an administration suit, upon testator’s trade, did so for a short time, and her 
.a reference for taking the accounts, cannot co-executors, in answer to an allegation that the 
imdude an inquiry as to wilful neglect and book debts had not been got in, stated tlmt the 
default, unless there is a specific charge to that widow^ luul got in some, that they believed the 
elfect in the bill. The general charge of neglect rest were bad, but that they had taken no steps 
and default is not sufficient, l^awyer v, Sldls, themselves to recover any : — Held, that a suffi- 
20 L, J., Cli. 80. * cient case wars not made to justify any inquiry 

Proof of ini])roper expenditure of money by as to wilful default. Ih, 
executors will not support a decree against them .shortly after a testator’s death in .1825, an 
for an account on the f(-)Oting of wilful neglect inventory and appraisement w^ore ma<lo by his 
or default, v. Ohamhers, 2 Ph. 221 ; 16 executors, or one of them, of all ami singular 

f./. J., Ch. 291 ; 11 Jur. 359. the goods and chattels, rights and credits of the 

testator, shewing that the same w’ore of the value 

Proceedings for, founded on Master’s of 28,665^. odd. Upon a bill tiled in 1856 for an 

Report — Where maintainable.] — The general account, and for an inquiry as to wilful neglect 
rule is, that to ground a direction to charge an and default, in case the estimated amount had 
executor for default, not only must the fact be not been realised, the defendants failed, as to a 
put in issue, but some case be made by evidence large portion of the estimated amount, to shew 
to shew' the fact is probable and the inquiry that it had been realised : — Held, nevertheless, 
■proper. But If that lias not been done, and no that the plaintiff w^as not entitled at the hearing 
<lirection is originally given, yet it appears, from either to any inquiry expressly directed to w'ilful 
the facts stated in the report, that the testator’s neglect or default, or even to a preliminary order 
estiitc miuht have been made available wutli of the kind indicated in Coope v. Carter (2 I)e G. 
reasonable diligence on the part of the executor, M. & G. 297), yv/., an inquiry short of: wilful 
the court will apply itself to that on further neglect and default, but upon wdiicli a new 
•directions, Imt it m usd point the further inquiry to order, expressly so directed, might be founded at 
spe<;ific items. Trairnt v. Touuu'end, 1 Moll. 49(). a future stage ; the court being of opinion, first, 
A bill wms hied against trustees, praying that that upon the pleadings the fact of wilful neglect 
the amount of the trust, fund wffiicli the trustees and default could not be treated as an issue 
“ had, or hut for their wilful neglect or default between the parties ; and, secondly, that, even 
might have, received, .might be ascertained.” if it could be so treated, there wms no evidence 
At the luiaring the bill w'as dis, missed as against upon it. Sleiyht v. Laiimn^ 3 Ivay k. J. 292 ; 26 
one trustee, and the amount and particulars of L. J., Ch. 553 ; 5 W. R. 589. 
the trust fund were directetl to be ascertained. Semble, in an administration action under the 
Nothing was said about wilful default, nor did Judicature Act, an order charging an executor 
tlie trustee ask that the 1) ill might be dismissed with wilful default may, in a proper case, be 
as to wilful default. The inaster made his made at any time during the progress of the 
report, wiiicli stated certain facts, and referred action. loh v. Joh^ 6 Ch, D. 562 ; 2(5 W. B. 200. 
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Where a plaintiff has obtained a common 
atlministratioii judgment against a defendant, 
he cannot maintain a subsequent action against 
the same (lefeiidanl charging him with wilful 
default in the administration of the same estate, 
unless he has obtained the leave of the court to 
bring siicJi action. The practice in this respect 
has not been altered or varied by the Judicature 
Acts or the rules thereunder. Ltcmiug v. Gee, 
48 L. J., Ch. 19G ; 10 Ch. D. 715 ; 40 'L. T. ; 
27 W. E, 227. 

In an administration action by a residuary 
legatee, an order for accounts and inquiries on 
the footing of wilful default may be made, not 
only at the hearing, but at any subsequent time, 
e.g. at the hearing on further consideration, if 
wilful default was charged by the pleadings. 


After Common Decree in Suit by another.] 

— A creditor, wlio makes out a primu facie case 
of misconduct in trustees, is entitled to a decree 
that the}’’ shall account {(>]■ wliatever tiiey miglit 
have received without their wilful default or 
neglect; though, in a prior suit instituted by 
another creditor, and (^ondmded witliout (;oi- 
lusion, a common tlecree for an account has been 
previously made against them. ^Shepherd v. 
Towgcmh Turn. &; 11. 379. 

Amendment Charging.] — .After the ordi- 
nary decree in a suit against, trustees, n gents oi* 
executors, in which wilful tlefault has not been, 
charged or proved, the court will not give leave 
to amend or bring a supplemental action cliarging 
such default, where the ].)laintitl: had knowledge, 
or the means of knowledge, of tlic circumstances 
on which he projiiosetl to rely, as acts of wilful 
default. JUoiuif v. O' Ton nor, 17 .L, .11., Ir, 620. 

In Eespect of what Matters.] — When 

a case is made out of a del>fc having been lost to 
a testator's estate, it is the constant practice of 
the court to direct an impiiry whether such <i(>bt 
has been lost by the wilful <lefaidt of the execu- 
tors. lioivleg Y. Adf.im,s\ T) dux. 

Shares held by a testa.tor as mortgagee, were 
proved to have been tiTinsfurred after the testa- 
tor’s death, but they were not accounted for by 
the executors, and it was certain that the sur- 
viving trustee had not received anything in 
respect of them. The court, in an administration 
suit, refusetl to make the shares an item in the 
acciuint, as a charge of wilful <Iefa.iilt could not 
be introduced into it. i'^huttie.worth v. .BriftiiK 
9 L. T. 317; 12 Li. 40. 

Executors who hatl retained the assets in tlu.u’r 
hands for seven years uninvested, there Ijoing no 
debts, or<lered to })ay tlie costs (to the ht;ariiig) 
of a legatee’s suit to administer tlie esta,te. 7'hk- 
Her V. Snittdi, 3 8m. A G. 42 ; 1 Jiir. (N„S.) 990 ; 
3 W. R. 224. 

8emble, in an administration suit by legatees, 
against executors, alleging that the legacies, 
ouglit long since to have been jiaid, and seeking 
to charge the defendant with the costs, (he plain- 
tiffs may adduce evidence of wilful <lefnult,, 
though not specifically charged hy (lie hill. //;. 

General allegations of wilful neglect in a 
petition against a land agent, though supported 
by specific evidence of neglect in particular 
cases, are not sufficient to entitle the petitioner 
to an iiKpiirv respecting wilful neglect. J^^ond v. 
JinVi/tti/, 13 Ir. Ch. Li. 174. 

Form of Lease — Approval — Certificate of 
Counsel.] — In an administration suit, the court, 
upon the certitica.te of counsel, will authorise 
a lease, without reference hack to tlie master to. 
settle it. V. Croft, 14 ,Bea.v. 219. 

Other Matters,] — After a decree had been 
made on tiie construction (tf a will and for the 


executor and trustees of a will by the residuary 
legatee thereunder, who was also the specific 
devisee of certain real estate, wilful default was 
charged by the plaintiff in his statement of claim, 
and <lenied by the defendants in their statement 
of defence, but the administration judgment was 
not taken on that footing. The plaintiff sought 
in chambei's to surcharge the defendants with 
certain sums in respect of wilful default, and 
evidence was tendered on both sides, but without 
result, owing to the form of the judgnieiit. On 
the further consideration of the action : — Held, 
that the plaintiff was entitled to obtain relief 
on the footing of wilful default at that stage in 
the action, notwithstanding that the original 


siiecial declarations and accounts claimed ; at 
the trial the court ref used to reserve the question 
of the plaint ilf's right to special relief. Armi- 
taqe. In re, timith v. ArmitMqe, 52 L. J., Cli. 711 ; 
24 Ch. Ik 727 ; 49 L. T. 236'; 32 \V. ll. 88. 


Ifot in Proceedings originated by Sum- 
mons.] — "The only administration decree which 
can be obtained upon summons in chambers, 
under the 15 A 16 Viet, c. 86, s. 45, is the usual 
decree to make an executor or administrator 
account for the personal estate which he may 
have received. Partington v, Pegnolds, 4 Drew. 
253 ; 27 L. J., Ch. 505 ; 4 Jur. (N.S.) 200 ; 6 W. R. 
388. 

The court cannot, in any stage of a suit., 
engraft upon such a decree, whether made upon 
bill or upon claim, or upon summons in chambers, 
a decree to make an executor or administrator 
account for what he might, without his wilful 
neglect or default, have received ; a decree of 
this nature being totally different in its principle 
from the usual decree. Ih. 

In taking the accounts under the usual order 
obtained on summons, an executor and trustee 
can only be charged with, money actually received 
by him, and not with money which lie might 
have received but for his wilful neglect" or 
default. Plaleley v. BluMey, 1 Jur. (K.g;.) 368 ; 
3 W. II. 288. But BQQllnndie)* v. Prooherf^ 8m, 
& G. 475 ; 26 L. J., Ch. 411 ; 3 dur. (N.S.) 381 ; 
5 W. li. 382. 8. P„ Fryer, In re, 26 L. J., Ch. 
398 ; 3 Jur. (N.s.) 485 5 W. R. 552 : Ilengler, 
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exiriting probate, aii<l to prove the new will, the 
court would proceed to administer the estate 
on file will as proved. Ilarrlsim v. JSvery^ 34 
Ti. T. 238. 

On the inoilon. of defendant before answer, it 
was ordered that reference bo made to master 
to ascertain debt, <fcc., claimed by bill, which 
was to be paid by a given day and suit to bo 
stayetl, and if not paid, })}aintiff’s costs given 
hiin, and to be at libert.y to proceed in the cause. 
BiUlu V. Ford, 4 Madd. 40. 

\\d.iere, in a decree in a residuary legatee’s 
admin islmtion suit, an impiiry was directed, 
under the 17 & 18 Yiet, c. 113, whether the 
testator’s estates were charged with any debts 
by wtij of mortgage, such inquiry was directed 
to be without prejudice to any (luestion on the 
construction of the will. Moore v. Moore^ 

W. E. 825. 

/. Liability foe Costs. 

1. At Common Xiaw. 
a. WHien. Bning In JRsjrresentatlrc Oh (trader. 

Since Judicature Acts and Orders,] — Under and 
subject to the provisions of 0. LXV. all costs are 
in the discretion of the court. 

Before Judicature Acts— Biscretion of Court as 
to,] — 4’he court has no ji.n‘isdictio7i to relieve an 
executor plaintiff from costs to which he was 
liable before 3 k. 4- Will. 4, e. 42, s. 31. Ashton 
V. Poynter, 5 Tyr. 322 ; 1 C. M. & E. 738 ; 3 
1). E.’O. 465 ; 1 ‘Gale, 57 ; 4 L. J., K.x. 71. 

Where an exc<!utor seeks to be relieved from 
cctsts umler the discretionary power of the conrt, 
the application should be made before taxation ; 
otherwise, if it is granted, it will be on payment 
of the costs of the application. Ih. 

Executors declared in one count on a contract 
by the defendant with their testator, and in 
another on a contract by the defendant with 
them to pay money due to the plaintiffs as 
executors on an account stated between them, 
with a promise to pay them as executors, and a 
verdict was found for the defendant, : — Held, 
that he was entitled to his costs of the last count 
under 23 Hen. 8, c. 15, and that the court has 
no power to interfere under 3 & 4 AYill. 4, c. 42, 
s. 31, in favour of the executors. 11k 

The discretion as to costs in actions by execu- 
tors, given by the coind or a judge, is not to be 
governed by the fact of the action having been 
properly brought, but it must be shewn that the 
plaintiif was imluced to bring it by something 
like fraud or misrepresentation on the part of the 
defendant. The mere fact that the defendant 
when a}.)plied to refuses to state the ground of his 
resistance of the claim, will not suffice. South- 
gate v. Crowleg^ 1 Scott, 374 ; 1 Bing. (N.C.) 511.) ; 
1 Hodges, 1 ; 3 D. P. C. 88G ; 4 L. J., C. P. 102, 
The 3 & 4 Will. 4, c. 42, s. 31, as to payment of 
costs by executors and atimiiiistrators, in actions 
brought by them, was held (Littledale, J., dissen- 
tientc) to apply to'actions tried taf ter the ]mssing 
of the act, whether commenced before or not ; 
although tlic i‘aase had been made a rtunaiiot 
before tluj passing of the act. Freeman v. Mat/es^ 
3 H, & M. 883 ; I A, <& E. 338. 

— - Eight to — Depends on Conduct of Defen- 
dant.] — The court will not relieve an executor or 
an administrator from costs, unless there has been 
some misconduct on the part of the defendant, 
which led the plaintiif to proceed with the action, 
or unless some other very peculiar ground is laid 


for. the interference of the court. It is not 
; enough that the action was brought bona fide ; 
that the plaintitf had apparent reasonable grounds, 
for suing, and that he was taken by surprise by 
the defence, (rodson v. Freeman., 2 C. M. k IL 
585 ; 4 D. P. C. 543 ; X Gale, 321) : 1 Tyr. O. 
35 ; 5 L. J., Ex. 41. 

In order to induce the court to exempt an 
executor, who has failed in an action brought 
by him in that character, from costs, it is not 
sufficient thixt the action has been bin tight Ijona 
fide, under counsel’s advice, and that it lias been 
defeated on a difficult point of law, unless there 
is improper conduct on the part of the defendant. 
Unnecessary prolixity in the pleadings is not such 
conduct ; nor is the omitting to give the executor 
information which might have prevented his 
proceeding with the action, if he did not apply 
for the information. Farleif Y.Brlant, 3 A. k E. 
839 ; 1 H. & W. 775 ; 5 N. & M. 42 ; 4 L. J., K, B. 24(k 

On an application to exem[>t executors from 
costs, the court will look not so much as to whether- 
they have proceeded bona fi<le in the action, and 
with a fair and reasonable belief as to the justice 
of their claim, as to whether the defendant has. 
been guilty of any misrepresentation or deception 
to induce them to bring their action. Blrlihead 
V. Forth, 2 B. 0. licp. 9 ; 4 1). L. 732 ; 10 L. J.,. 
Q. B. 284 ; 11 Jur. 430, 

Mere silence by a ilefendant, as to the nature 
of his defence, is not sufficient ground for such 
an application, although it may have inducetl 
the executor to jiroceed with the action. 11k 

In order to exempt an administrator who has 
failed in an action, from payment of costs, it is not 
enough that the defendant, being in possession of 
evideiK'e which he knows will defeat the jilain- 
tiffis case at the trial, or may prevent him from 
bringing the action, does not volunteer a disclo- 
sure of it. But if the administrator applies to 
the <lefendant for information, the I'esult- of which 
mfuy decide the ca.se, the defendant is guilty of 
misconduct if by suppression or concealment or 
miscolouring he leads him astray, and induces, 
him to continue his action. In this latter case, 
if he fails in the action, the administrator will be- 
exempt from payment of costs. JEletlmaynr v. 
Moon, 25 L. J., Q. B: 311 ; 2 Jur. (n.S.) 591. 

Decision of Judge or Court final,] — An 

order to exempt an executor from costs after a 
verdict for the defendant, is a matter within the 
discretion either of a single judge or of the whole- 
court ; and if a single judge lias made an order, 
such order cannot be reviewed, the decision, 
either of the whole court or of a single judge, 
being final. Maddoehs v, Phillips, 5 N. k M. 
370 ; 1 H. A W. 251; 3 A. k E. 198. 

Illegality of Contract of Testator.] — In 

an action by an administratrix, on a bom I given to 
her intesiatc, a venlict having been found for the 
defemlaiit, on the groumlof an illegality in the 
contract upon which the boml had been given, 
and which illega.lity was fully disclo.sed by the 
})lea, the court refused to e.xonipt the plaintitf 
from costs. Pnde v. Wiggins, 3 Scott, G07 ; 2 
Hodges, 204 ; 2 Bing. (K.C.) 230 ; 5 L. J., G. B. 2. 

Executors defeated on collateral Ground.] 

— The defendant effected a policy of insufance on. 
the life and for the benefit of G., and, on his 
death, received the sum insured. The executors, 
of G, sought to recover this stun in an action for 
money had and received by the defendant to 
their use as executors, and were nonsuited on a 
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f^n)iuicl collateral to the merits of the cause : — 
The court ordered the judgment of nonsuit to be 
.entered up with costs against the executors, 
Li/.svfhs' V. Bamm. 4 M. & Scott, 463 : 10 Bing. 
r,63 2 1). Th (3. S07 ; 3 L. J., C. P. 102. 

Account stated with Executors.] — Upon 

a declarat ion. containing an account stated with the 
plaintiffs as executors, though it also contains 
-counts on promises to the testator, the defendant 
is, in case of a nonsuit, entitled to costs as of 
course. v. Albert ^ 4 K. & M. 385; 2 

A. & E. 785 ; 1 H. & W. 7 ; 4 L. J., K. B. 97. 

Executors guilty of Laches.] — ^Where an 

executor has commenced an action, without using 
■due diligence to ascertain that he can proceed 
wdth a reasonable prospect of success, or is guilty 
•of any laches, so as to»cause unnecessary expense 
or vexation to the defendant, the court will not 
•exempt him from costs, Wilkinson v. Edwards, 

1 Scott, 173 : 1 Bing. (n.C.) 301 ; 3 D. P. C. 137 ; 
4 L. J., C5, I\ 6. 

Ati administrator arrested the defendant on a 
bond given to the intestate more than twenty 
years before his death, and no interest had been 
paid upon it. Tire defendant pleaded his dis- 
■charge under the Insolvent Act, and the verdict 
was found ‘in his favour. It appearocL tiiat the 
plaintiff had kuowiedge that the defendant had 
.applied for his discharge before the action was 
Urought : — Held, that the administrator was not 
entitled to be relieved from the payment of costs 
to the defendant. Enqlcr v. Twysden, 2 Bing. 
(M.) 263: 2 Scott, 427; 4 U.'P. C. 330; 1 
Hodges, 303 ; 5 L. J., C. F. 1. 

Continuing Action, Costs of— Execution 

for,] — A widow, wdio had remained for tw^o years 
in possession of jn'emiscs held by her late husband 
as tenant from year to year, afterwards obtained 
administration to liim ; and, having continued 
by suggestion an action brought by him in his 
lifetime for trespass to tlie premises, was non- 
suited, and judgment wa.s entered against her de 
bonis [)ro])riis : — ITeld, that the interest in the 
premises was not liable to be seized in execution 
■and sold for the costs of the nonsuit. WilUanu^ 
v. Ho 2 )ensfal, Ir. R. 7 0. L. 514 ; 22 W. R. 412. 

Other Cases. ] — "Where a defendant pleadei I 

the general plea of bankruptcy, to an, action 
brought by an executor or an administrator, and 

• obtained a verdict, the plaintiff was not liable 
to costs tmder 5 Geo. 2, c. 30, s. 7. AfaHht v. 
Norfolk, 1 H. Bl. 528. 

Where an executor was nonsuited upon evi- 
dence being given at the trial that the supposed 
testator was still alive, the court refused to allow 
•costs to the defendant, it appearing from affi- 
■ davits on both sides to be still at least doubtful 
whether the supposed testator was living or not. 
Zaelmviah v. Page, 1 B. & Aid. 386, 

A plaintiff suing as executor, having been 
appointed under a former will, wdiich the testator 
had afterwards revoked, and having surrepti- 
tiously obtained a probate of the first will, which 
was soon after annulled by the Ecclesiastical 
Court, who also revoked the probate, but not till 
after the action bad been commenced against the 

• defendant, who w’as the executor of the last wdll, 
was held liable to the costs of the cause. Ekaw 
V. Mansfield, 7 Price, 709. 

An executor suing in his representative char- 
.acter upon a contract made with his testator, 
•was liable to costs upon a judgment as in case of , 


a nonsuit, wliere such costs bad been occasioned 
by Ids wdlful default. Woolley v. Bloj?er, 3 
M. & Scott, 248 ; 9 Bing. 754 ; 2 U. P. C. 208. 

b. When Defendant 

Plea of Plene Administravit —Succeeding on.] 
— An administrator wlio pleads the gerieraJ issue 
and [dene admiDistravit, and succei.'ds on the 
latter plea, is entitled to the general costs of the 
cause. Iqyuklen v. 'Terson, 2 1), .P. 0. 277 ; 4 
Tyr. 309. ‘ 

Where executors pleaded non assum])seruin, 
and the Statute of Limitations, and picne ad- 
minlstraverunt, and the two first issues wei'c 
found for the plaintiff, and the last for the 
defendants, the defendants having established 
an absolute bar, were entitled to the postca and 
the general costs, linyg v. Wells, 8 Taunt. 129. 

Where an executrix pleaded non assumpsit, ne 
unques executrix, and [ilene administinvit, and 
the issues on the first two [ileas wei'e found for 
the plaintiff, and on the last for the defendant : 
— Held, that the last [ilea being a complete 
answer to the action, tlie defendant was entitled 
to tlie general costs of tlie trial, Edwards v. 
Befkd, 1 B. & Aid. 254. 

An executor having [headed non assumpsit, as 
well as plene administravit, and [>lene •adminis- 
travit prmter, ko,., and thereby forced the [ilain- 
tiff to go to trial, the jilaiutiff obtaining a 
verdict on the non assiim[)sit, and being entitled 
to judgment of assets ([uando acciderint, is 
entitled to the general costs of the trial, though 
the issue of [dene administravit was found -fur 
the defendant. Ilindsleq v. lliissell, 12 .East, 
232: 11 R. R. 373. 

Upon the [ileas of non nssunqisit and [dene 
administravit, the [d.'iiiitiff joined issue, and. 
omitted to [iray judgment of assets tpiaiido ; the 
first issue being found for the [dainti'ff and the 
second for the defendant, the {icfciidant is 
entitled to the [)Ostea and general costs, Hogg 
v. (rf'akam, 4 Taunt. 135 

On a plea of [>lene administravit [irieter, the 
[daintiff is entitled to judgment of assets in 
futuro for debt and costs, Peaeoek, 2 

Scott, 125 ; 4 IX P. 0. 134 ; 1 Hodges. 272. 

Where an executor is sued in respect of a, 
claim against his testator’s estale Lu* damages 
for misre[)i‘esentation and breach of wa,]’ ran ty, 
and denies tlie cause of a,ctioii, at the same time 
[pleading [ilene administravit [)rjeter, he is lialile 
for c(»sts de bonis [U’opriis, if he fa^il ipam the 
general issue, notwithstanding that he succeeds 
upon the pica of plene administravit prmter. 
SqnireY, Arnison. 1 Gab. E. 365 ; 48 P. 758, 

And see Gorfon v. Greqorq, 3 B. A H. 90 ; 3.1 
302 ; 6L.T.656 ; 10 \\h R. 713— Kx. (31 l 

False Pleas.] — A bankru[)t exiKUjtnr, })leading; 
a false [)lca, aftiu- commission, is liabl(‘ to costs. 
Howard, v. dfemmett, 3 Burr. 1368 ; I W, BL lOO. 

Judgment of Assets Quando. )— Upon a judg- 
ment of assets quando acciderint, on a, plea by 
ail executor of a judgment outstanding and 
plene administravit, the [daintiff is <mtitjed to 
costs do bonis testn-toris. Anon., 1 tdiit. 629, n. 

A plaintiff who takes jiulgnumt. of assets 
quando upon jihme :ulminiKti*avii, and obtains a. 
verdict on non assimqisit of tiio testator, is 
entitled to judgment, for the costs di* bonis 
testatoris, et si non, <le bonis [u-opriis. Marshall 
V. Wilder, 4 Man. & Ry- (507 ; 9 B. & 0. 665 ; 7 
L. J. (O.S.) K. B. 325. ‘ 

Where an. executor successfully raises the 
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defence of pleno ndministravit on a motion, for 
jiKli^inent, he is, apart from iniscoiuluct, entitled 
to costs of the motion and action against the 
piaintilf ; but the ])laintifl: is entitled to" judgment 
against assets qiiando for his debt, with the costs 
of actioii and motion, also against assets qiuindo. 

ChMe V. Tmunj^ ^ — C. A. 

H. r., Y. Keauv^ 24 L. It. Ir. 49. 


the 2,OOOA (less duty) into court, under an order 
which provided against its being paid out without 
notice. The probate division marie an order on 
August 1st, 1879, directing the ])laintiffs in the 
probate action to pay the specified taxed costs 


the fund in court o 
one of the married 


Biscontinuance by Plaintiff.] — Where an 
adininistnitrix lias been made a defendant in 
an action commenced against the intestate, by 
a suggestion under 15 & 16 Viet. e. 76, s. 138, 
and has pleaded to the suggestion, the court will 
not allow the plaintiff to discontinue without 
paymem of all the costs of the cause. Jieiuje v. 
Swti'nie or Pagr, 15 C. B. 784 ; 2 0. L. 11. 1382 ; 
23 L. J., C. B.‘l82. 


the date of judgment in the jirobate action, : — 
-Held, that the costs of the probate action were 
expenses of administration caused by the acts 
and conduct of the legatees, and proper to he 
deducted from the legacies themselves, and to 
be considered a charge upon them as against 
assignees, incumbrancers and husbands taking 
in right of their wives. Knapman^ In re^ 
Kmpman v. Wi't'fonl^ 50 L, J." Ch. 629 ; 18 
Ch. D. 300 ; 45 L. T. 102— C. A. 

Held, further, that the executrix liad not, by 
pa 3 nnent into court of the specific fund, resigned 
any claim she might have against it for expenses 
of administi-ation, and she was entitled, in 
priority to all parties claiming, to set off against 
such sliarc therein, and to be paul the pro[)or- 
tionate share of the taxed costs of the probate 
action. Ih, 

Held, also, that the costs of the administration 
as between party and party were, under the 
circumstaTiees, properly chargeable on the resi- 
duary estate. Ih, 

Whether Testamentary Expenses.] — A 

testatrix, bv^ her will, after making various speci- 
fic devises of her real estate and giving certain 
legacies, charged her real estate, in exoiieratimji 
of her })crsonal estate, with the [laynicnt of her 
debts, funeral and testamentary expenses, and 
the legacies which she gave. The will was dis- 
puted in the probate division l\v, amongst other 
persons, her co-heiresses-at-law. The action in 
that division was compromised, and the will 


Costs of Adjournment — Beath of Befendant— - 
Liability of Executrix.] — The trial of a cause at 
an assize was postponed by an order of nisi 
p>rius, on payment by the defendant of the costs 
of the day, to be taxed. The defendant died 
before any verdicti in the cause and before the 
ordtii’ of nisi prius was made a rule of court. 
The suit having abated (17 Oar, 2, c. 8, s. 1), the 
coiirt dischargctd a rule calling on the defendant’s 
executrix to shew cause wh^-' the costs should 
not be taxed ; the remedy for recovering the 
costs under 1 & 2 Viet. c. 110, s. 18, not being 
clear as against an executrix. ILUl v. Bnown^ 
16 M. & W. 796. 


Other Cases.] — An executor having pleaded 
non assui,B})sit, and a specialty debt sufficient to 
cover t he assets, maybe permitted to withdraw 
the first plea, on pa^mient of tlie costs occasioned 
oiilv by that plea. Deurne v. (irimp. 2 VV. Bl. 
1275. 

Executors were liable to costs in error in 
cases where they wt»uld be liable in the original 
action. WUlUms v. MlUip 1 H. Bl. 566. 


that action should be paid out of the estate in 
accordance with the rules and practice of the 
court. The (juestion arose 


2. In Probate Court. 


Of Maintaining Will.] — Executors took lega- 
cies under the will of tlieir testator, which also 
gave them the residue. The will was disputed 
l>y the next of kin. ])ut was established, except 
the residuary clause. In an administration suit 
the executors were allowed all costs of proving 
the will, including costs ordered Iw the house 
of lords to be paid to the next of kin. Fnl- 
ton V. Andrew^ 46 L. J., Ch. 131 ; 24 W. R. 
979. 

A te.stator })y his will gave 2,006Z. to bo e(|ually 
divitlcd among certain legatees, and the residue 
of his estate to his executrix. The will was 
proved, but an action to sot aside ])robate was 
shortly afterwards commenced in tlie probate 
division against the executrix by certain of the 
legatees, who were also next of kin the testa- 
tor, some of the [>laintilfs being married women, 
suing without thcii* husbands. Jiulgment, with 
costs of that action, was entei'ctl for the executrix 
on Februaiy 7th, 1879, and on March 1st, 1879, 
an action to administer the testator’s estate was 
commenced in the chancery division by some of 
the plaintiffs in the probate action ancl some 
legatees, the husbands of the married women 
being now joined as plaintiffs against the execu- 
trix as defendant. The executrix thereupon ])aid 


whether the costs 
incurred by the co-heiresses in that action were 
testamentary ex})enses, so as to be payable out 
of the real estate under the charge of those 
expenses upon the real estate made by the will: 

tesraraeiitary 
■ , incurrerl in 
tlie will, and that they were there- 
B'roiDnj,: 

Ch. 56: 48 L. T. 753 ; 31 W. B. 


— Held, that sueli costs were 
expenses, inasmuch as they were 
establishing 
fore ])ayab[e out of the real estate. 
Burdrtt, 

854. 


Probate and Administration Actions — Plain- 
tiff’s Costs.] — An action was brought in tlie 
probate division an executor to propound a 
will. The court pronounced in favour of the 
validity of the willj and ordered the defendant 
to pay the costs, which he failed to do. Subse- 
quently a creditor brought an action for the 
administration of the testator’s real and personal 
estate, to which the executor was made a defen- 
dant. It then appeared that the testator had 
left no personal estate, but only real estate, 
which was hisufficient to satisfy the creditors in 
full : — Held, that the executor was not entitled 
to he paid his costs incurred in the probate 
I action in priority to the debt.s ; but that the. 



3. In EqLxiity. 


a. Of Aihuin^Hi ntilon Action. 

When given to Plaintiff on Dismissal of Bill.] 
— Cases ill which ousts may ho t(} a jhaiu- 

tiif out of an estate, nut withstiuidiniLi' the dis- 
missal of the bill. Wcoiroit v. OnUifoed^ Hare, 
274 ; 18 L. J.,Ch. IHO ; 8 Jnr. UHl 

It through the exertions of a plaiutitT the 
court is enabled to distribute, a, fund, or makt‘ 
a ileelaration of ri^yhis n('.c;essary tor a,u mliuiids- 
Iration, theie. althoiuj;'!! the lilaintitf may tail in 
his claim, tlie court will not jjei'mii tin* other 
parties to cany olf thi* fruit of his i'xertions 
without defi'uyinjj,* his costs f>iit <if the fund. 
Ucdf/icood y. Aihon.s. 8 Jk'av. 103. 

In a suit to obtain the decision of the <‘ourt on 
a very doubtful will Hie plaintiff turned out to 
have* no interest. 'I’lie court, upon inakin”: a 
declaration of ri.e'lits, ordered the c.osts of all 
parties out of the fuud ThouKi.son v. J//wc.s% 
5 Bcav. 77 ; (5 -j ur. It}-), 

A bill in an administrat ion suit niised a 
(jiiestion reyardiipi^' a will, upon the decision of 
which depended the plaintilT’s title to any 
interest in the. dt'cansni’s esfaUa Tlie <iec.ision 
beiufi: a.u'ainsi his takin.^' any inten'st, the bill 
was dismissed, with costs. AnArn^on v. Aiuirmui, 
41 L. ,b, Ch. 247 ; L. It. ,18 Iki. 381; 28 L. T. 
4 2 ; 20 W. 11. 318. 

Costs out of an eHta.tt‘ dire<‘tt;d to bo paid to 
the plaintiff, who wholly failed in her suit, the 
trustee, who ivas a defendant, havini'- a,sked fur a 
declanition as to the construction of the will, 
Mo'liny. 2o Ihjav. 128. 

Although the court decides a^^ainst. the plain- 
tiff in a suit relatintt t<> the construeti«>n of a 
will, it may orde.r the costs of all parties to be 


estates ratably, according to their res})ective 
values at the time of the testator’s deulli. But, 
that there was no jurisdiction to charge the 
coats of the probate action (other than the 
executor’, s costs) on the real estate, I’he above 
order was made, though some of the specitic 
devisees were not before the court- But, whether 
the order could be enforced against the a)>sent 
specific devisees, quaire, -Prfee, In. re, WillinniA 
V, J&nki7U% 55 L. J., Ch. 501 ; 81 Ch, D. 485 ; 54 
L. T. 416 ; 34 W. E. 291. 

Eealty and Personalty.] — In administra- 
tion proceedings in the chancery division tlie 
court will only under special circumstances onler 
that the costs of a probate action shall fall on , 
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Do G. I that there had been great delay in the suit 
A sl'^ '■ 'r . - , caused hy the conduct of the solicitor for the 


oi TMt assets, and tor ttie application of the portion of the costs allowed by the taxing master 
estate, 111 the event of: assets not being adrnittetl, to the several parties, including the costs of the 
in a dne. course, ot adnimistnition. in payment of plaintilf, who was a trustee, should be paid out 
the (‘lann .—.Held, not to tall ivitUin the class of of the estate ; and the court of appeal affirmed 
cases in which costs may be given to a plaintiff this decision. M 


out of t)>e estate, notwitlistam ling the dismissal 
of the bill. v. .//cm, 7 Hare,d2(57 : 19 L, J., 

Ch. 824 ; 14 Jiir. 145. 


The court, in the exercise of its discretion as 
to costs under Ord. LXV. r. 1, will order the 
plaintiff— if an infant, then the next friend— to 


\\ lien letters oi adinniistration are revoked pay the costs of any uimecessary or improper 
tlic administrator will not get his costs of an administration iiroceedings. Blalte hi re 

unif i I Iytt UOy, ...... t. „ ■y>7 . 7 . . t ^ 


administration vSint instituted by him with know- Jones v. Blahe, 54 L. J.,''Ch. 880' 29 Gh d' 
ledge that another person claimed to administer, 918 ; 53 L. T. 302 ; 33 W, Ih 880—0 A 
IIoKsemnn v. JhuHeman, 1 Oh. 1). 535 ; 34 L. T. 

(533 : 24 W. 14.592 — C.A. Where Two Suits. 1 — Tn a dopr^ 


Where Two Suits.' 


In a decree in a 


A ^ plaintiff in an administration suit was a second suit only, it is improper to order the costs 
s|)eeihc devisee, ami also claimed to be a creditor of that suit to be paid out of funds in a former 
ot: the testator. His title as ^ devisee was suit, and that, too, without regard to the costs in 
admitted, but he faiktl to establish his claim a former suit, which constituted the first lien 
as a creditor — Hekl, that lie must ])ay the costs and claim on those funds. Tdylor v. Southf/dte. 
of his unsuccessM attempt to establish his claim 4 My], & G. 203; 8 L. J., Ch. 137; 3 ' Jur. 
as a, creditor, Laneep'dd v. 44 'L. J., 214. 

Oh. 203 ; L. 11. 10 Ch, 13(> : 31 L. T. 813 ; 23 

\y. li. 223. Where Will i fl AtT! hi P’11 All . 1 iwrm* 


Out of what Fund— When out of Estate.' 


Where Will is Ambiguous.]— Whenever 

a testator has expressed himself so ambiguously 
as to create such a difficulty as to his meaning, 


In an administration action no costs ought to be as to make it necessary to come into a court 
given out of the estate, except for those pro- of equity, his general assets must bear the 
ceedings that ai-e in their origin directed with costs. Where a bill is brought to secure 
some show of reason and a proper iouudation, and have the lienefit of a contingent interest 
for the benefit of the estate, or which have in devised over, the costs shall be paid out of 

their result conduced to the benefit thereof, the assets of the testator, who, by his will 

drof/f/NN V. Allen J22 Gh. D. 101 : 47 l^. T. 437 ; has occasioned the difficultv. flinidlmbne v, 
31 \V, it. iUfi. 8. P., Bartlett v. ireeo^,30 H, J., Gh. Hodgson, 3 P, W. 808, Bunak v. Bond, Id, 195 : 
(>14 ; 4 L. T. (592 ; 9 W. U. 817. ] Ves. J. 2.57. Aft.-Gen. ■w,^IInr,d, 2 Cox, 365. 

A tenant for life under a will, who had duly S, O., noni. J.tt.-Gen. v. Winehelsea, 3 Bro. C. G. 
reeeiveil the income of the estate, and whose 380. And it makes no difference that the doubt 
solicitors liad expressed tliemscl ves satisfied with was inti'oduced by the parol evidence for the 
the accounts down to the date of a certain' defendant. v. .1 Ves. J. 362. S. P., 

arrangement nnule with consent of the tenant Jolijfe r. Bastjd Bro. C. G. 25. Barrington y\ 
for life as to the mode of paying the income, Tristram, 6 Ves. 345 ; 5 B. 11. 322. Wilson v. 
<;omineiieuii an action for the mlministration. of Brownsmitk, 9 Ves. 108. Beurson y. Pearson, ! 

the estate, and insisted on the trustees furnishing Beh. A' Lef. 12; 9 E, B. 1. Chantuhle Bona- 

.aii a<;count of the income, which, in consequence fions Covioniss loners v. Coffer, 1 Dr. & War. 498. 


•of the arrangement, they could only do by Hiller v, Bowan, r> Cl, k F. id. 

obtaining a copy of the plaintiff’s banking Costs, the difficulty having been caused by the 

account, and verifying it Held, that the plain- testator, directed to come" out of the estate. 

tiff must have no costs of the action, and must Mnrton v. Marklnj, 18 Beav. 196. 

pay the cost of rendering the income account. The costs of a bill filed to determine the rights 

of tiie plaintiff under a will of difficult con- 
struction, and to which a demurrer was allowed, 

■ Taxation — Delay.]— The court will not given out of the testator’s estate. Emus v. 

}>enoit the costs occasioned by improper litiga- Rosser, 3 N. E. 685. 

tiou, or hy negligent coiiducr, of administration 'Where litigation is occasioned by the ambi- 
proceedings, to be pai<l out of an estate under its guity of a will, the costs of all parties shall 
cai'e. 4'ho amount of costs allowed by a taxing come out of the testator’s general personal 
master as between tlic client and his solicitor is estate. Lampkier v. Bespard, 1 Gon. & L. 2U0. 
not cunciusive of the amount which Hie court And see S. Cl, 2 Dr. & War. 59; 4 Ir. Bq. E. 


■ Taxation — Delay.] — The court will not 

lienoit the costs occasioned by improper litiga- 
tion, or by negligent conduct of administration 


will allow out of the estate. Brown v. Burdett 334. 


*10 Ch, IX 244; 60 L. T. 520 ; 37 W. E, 533— 

0. A. 

An administration action, which was corn- 


Costs of a suit, occasioned by the ambiguity 
of a will, though the suit is confined to a par- 
ticular fund, come out of the general estate. 


mcnced in May, 1875, came on in Noveuiber, v. 1 Jur, 980, 


1887, upon second further consideration. The 
judge finding that the costs would probably 


Costs of all necessary parties to an adminis- 
tration suit occasioned by a <iuestion on a will, 


amount to nea,rly the whole value of the estate, come out of the general assets, and cannot be 
and believing that there had lieen unreasonable thrown on a particular fund, though the only 
delay in the comhicfc of the proceedings, directed difficulty arises between the parties interested in 
the taxing master under ()rd. IfXV. r. 11, to that fund, and there is no question as to the 
inquire ai,ul report as to the delay and Hie costs rest of the assets, Williams v. Armstrong, 12 
occasioned tlioreby, Tlie taxing nuister reported Ir. Eq. B. 356. 
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In a suit to obtain the decision of the court on 
a Tcry <loiibtful will, the plaintiff turned out to 
have "no interest. The court, upon making a 
cleclaratioTi of rights, ordered the costs of all 
parties out of the fund. Thomason v. 5 

Beav. 77 ; d Jur. 4.011, 

A bill in an administration suit raised a 
question regarding a will, upon the decision of 
which depended the plaintiff’s title to any i 
interest in the estate.’ The decision being i 
against his taking any interest, the bill was dis- 
missed with costs. Andernm v. AndBrson^ 41 
L. J., Gh. 247 ; L. R. 13 Eq. 381 ; 26 L. T. 12 ; 
20 W. li. 313. 

The court of exchequer, on an information 
filed by the attorney-general for legacy duty, 
had held that L. took an estate tail. On a 
bill to carry into .effect the trusts of the will, 
the vice-chancellor held that L. took a life 
estate only. The vice-chancellor’s decision was 
afiirmed ; "but as the testator had himself created 
the difficulty, the costs were ordered to come 
out of the estate. Tdast v. Twyford^ 3 H. L. Oas. 
617. 

B., by will, devised a piece of land in N. to 8. 
By the same wdll he gave a large sum of money 
to the trustees of his will (S. being one) to erect 
almshouses aiul found a charity, “ if any person 
should within twelve months after his decease, 
at his or her expense, })urchase or give a suitable 
piece of land in N. aforesaid as a site.” Withiri 
the twelve months H. conveyed the piece of land 
so devised to him to four trustees, upon trust to 
apply it to the purposes tUrected in the will of 
B. In case his wishes should not be fulfilled, 
the testator gave the same sum to tbe trustees of 
Bt. George’s Hospital : — Held, that the first 
bequest was not void, but as there was no 
question of construction occasioned by the 
obscurity of the will itself, the costs w^ere ordered 
to come out of the fund bequeathed. Philpott v. 
8t Georgds IlospUal, 6 H, L. Gas. 338 ; 3 Jur. 
(N.S.) 1269 ; 6 W. R. 845. Reversing 2i Beav. 
134. 

Where the testator has created such a difficulty 
that the estate cannot be administered without 
coming to the court, bis estate bears the costs ; 
but where a claim Is made wiiich prevents the 
executors acting, and which turns out T.mfouiKled, 
the pai'ty making the claim must bear the costs. 
ChBrnj V. Motf^ 5 It. J., Gh. 05. 

Gosts of |)lainfciffs in unsuccessful suit relating 
to construction of ambiguous will, ordered to be 
pai<l out of the estate in question. Ryall v. 
Jlanmm, 16 I. J., Gh. 491 ; 11 Jur. 76. B. B., 
Cooper V. Pifeher, 4 Hare, 485. 

Where a bill is filed in consequence of a difl.i- 
culty arising upon a will, under wiiich the 
adverse parties claim, the court, in dismissing it, 
will not give costs. Graluim v. Thymie, 2 Ir. 
Eq. R. 407. 

If a bill for the iiayment of a legacy he dis- 
missed, plaintiff will not be entitled to his costs 
out of the estate, though there bo ambiguity 
in the will. Lister v. Sherri nyham, 1 Newiand’s 
Chancery Practice, 397. 

In a suit for administering a testator’s estate, 
a legacy wnis claimed by two legatees a<lvei’sely 
to each other : — Held, that as the question arose 
on the testator’s will, the costs must be borne by 
his estate and not by tlie legacy. Wilson v. 
Squire, 13 Bim. 212 ; 12 L. J., Gh. 139. 

A testator bequeathed certain legacies to the , 
children, of A. ; A. had no legitimate but thme 
illegitimate children, w'ho claimed the legacies ; 


the executors took out an originating summons 
to have the question decided : — Held, that the 
costs of the proceedings must be borne by the 
residuary estate. ] fusel dine, In re, (franye v. 
Sturdy M Gh. D. 511 ; 54 I. T, 322 ; 34 W. R. 
327 ; ho J. r. 390— C. A. 

Tile plaintiff having filed a bill against the 
remainderman, the court gave no costs to any- 
botly, so far as the suit relnled to the construc- 
tion of the will of the party creating the entail ; 
but gave the rernaindcrmari the c()sts of the 
residue of the suit against the plaintiff. 'Flood v. 

’ IJiyhy, 2 Jones, 582. 

A 'plaintiff litigating a question, depending 
upon the construction of a doubtful instrument 
not being a wall, if the consti’iictiori be decided 
against him, must pay the costs of the suit. 
Pateking v. Puhhlns, Kay, 1 : 17 Jur. 1113, 

In a s'liit betwx^en claimants under a wall and 
an inconsistent deed, executed by the testator, 
the costs are not to be pa-id out of tlic assets on 
the ground that the ditliculty was created by 
the testator, but are. subject to tlic ordinary rule 
in adverse suits. Irioin v. Jiogers, 12 Ir. Ecj. R. 
159. 

The rule tliai' the costs arising from diffkmit.ies 
of construction fall on the residuary est-atc, does 
not api>ly to an imappointed poll ion <jf a fund. 
Trollope v. Iloutledye, 1 l)e G, & Bm. 662 ; 1 i. 

, Jur. 1002. 

A will purported to be, but wms not, in exer- 
cise of a pow'er of appointment; the fuml ])ur- 
})orted to be appointed, exeept so much Jisiiassed 
as separate estate, fell into the general resulue : 
— Held, that tlie fund which passed by tlu‘. will 
w'as liable to the costs of letters of mlminist ra- 
tion with the will annexed. ilVA'c//., In 
Menteath v. Camphrll, 2fJ W. R. 818. 

The costs of an appeal to the house of lonis 
lUjjon the constructioJi of a will w'cre ordered to 
come out of tiie estate ; but the trustee having 
unnecessarily printed certa.in documents for the 
hearing of the appeal, the costs of such [>rinting 
W'cre disallowed. Prendorgast v. Prendergasi 
3 1-1. L. Gas. J95; 14 Jur. 989, 

Where the parties claizning under a will had 
acquie.sced for nine years in a. pariitniJar (aaj- 
structiori of the will, and one (ii tlKuii tiled a hill 
to have it eonsti’ued by the court, the court 
refused to allow him li is costs out- (tf the estate, 
although the (piestion was eonsidercid snffi<iei»lly 
doubtful to justify the ap])lioation,. Xoehneg \\ 
Hansard, 8 Jur. 822. 

■ Where Action for Administration of Real 

and Personal Estate.]— It is the nowr settled 
j practice of the chancery division, that llie costs 
I of an administration action- so far as they have 
been increased by the admin istra,t ton of the 
real estate ani to 1x3 ])ornc ].)y Hud. re;il estnt(3. 
Middleton, In re, Thompson v. //arri,\‘, 51 H, J., 
Gh. 273 ; 19 Gh. I). 5,52 ; 46 L. T. ,359 : .39 W. IL 
293 — G. A. And see Sanders v. Miller, 25 B«.>av. 
154. 

An action wuis brought by the heir-a.t»iaw of a 
testatrix who had given by will (certain lega,eies, 
but had dkid inu‘statc n,s to lier real testate tind 
residuary personalty, for the adiniuist nit ioti of 
her real and persontil estate: — Hdd, ])y Pry, J., 
that the cut ire costs of the action were })ayable 
primarily out of tbe rcsidua,ry piu’sonal estate. 
But held, ))y the court of appeal, that- the costs 
of the action, so far as they had been increased 
by the administration of the real estate, must- be 
borne by the real estate. Ih. 
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When an estate is sufficient the i>laintii3: does Ilavhe y, Harloe, 44 L. J., Ch, 512 ; L. ll. 20 Eq. 
not nc(.‘ess*,u“i'I.y .t>'et his c-osts in })nority to the 471 ; 3:4 L. T. 247 ; 23 W. E. 789. 

<leferultints. Seiuble. Ih, ^ A testatoi* directed by his will that his “ testa- 

Whero an aelion is broui 2 ;’ht ft»r theadiiiinistra- meiitaiy expenses” should be paid out of a 
tion of real UTul })eisonal estate, the gLUieral costs specified part of his estate Hold, that the 
of administration must b(^ borne by the personal costs of a. suit to administer the estate wei'c 
estate, and nity additional costs caused by ad- included under “ testamentary cxjierises.” Pofi/ij/ 

nnnistoi'in.jj^ the I'eal esta,te tunst be boime by the v. Pewmj^ 48 L. J., Ch. 691 ; 11 Ch, D. 440; 4*0 

real esUite : and it is the duty of the judge, L. T. 39B. 

not the, taxing master, to a}>portioii the costs A testatrix had by her will created two resi- 
between Ihe realty and personalty. Patehhm dues of her estate, the one impure and the other 
V. Pan((P^ 51 Ij. J., Cii. 74; 45 L. T. 292— pure personalty. Bequests to charities were made 

C. A. out of the pure personalty, and her debts and 

funeral and testamentary expenses were directed 

Of Sale of Eealty.] — Costs incurred in to be paid out of the impure personalty. The 

selling real estate in an administration suit person interested in the pure personalty, subject 
before tlecree charged on such real estate, and to the charitable gifts, brought an action against 
not on the personal estate. Purnen'ell v. Z/v*- the executor and trustees for the administration 
■moNf/nr, 1 Dr. ic Sm. 255 ; 8 L. T. 4(52 ; 9 W. E. of the estate, and prayed that the costs thereof 
<S<S. should be paid out of the im[)ure personalty : — 

Wdion it is (jrdei'cd that real estates whicli are Held, that the action had been properly brought, 
tjharged witli inciunbrauees shall contribute and ihat by virtue of the will the costs of the 
rataijly to the payment of costs, such estates action were payable out of the impure per- 
must be valued for the ]Hirposes of such contri- sonalty. “Testamentary expenses” include the 
biition at the net valiuis, after payment of incum- cost of such a reasonable and proper adminis- 

brancew. Ih. tratioii suit as would, in the absence of any 

direction by the testator, have been (U’dered to be 

Where Action not Confined to Adminis- pahl out of the general residue. Youn-fj^ In re^ 

tration of Estate.] — Trust moneys were lout on Yotm// v. Polman^ 44 L, T. 499. 

mortgage to tlie teujint for life. On his death a Contra, Bnmne v. (rroomhrtdtjp. 4 Madd. 495 ; 
suit was instituted mainly for the administration 20 E. E. 326, Stnwjer v. jia)‘pe)% 2(> Beav. 
of his estate, and also the realisation of the mort- 585 ; 28 L. J., Ch. 643 ; 5 Jur. (N.s.) 401. (Ptl- 

gage, and involving the execution of the trusts heHmn v. (filheiimn^ 34 Beav. 354 ; 12 L. T. 

>of the settlement : — Held, that the costs ought 876; 13 W. ’E. 765. Mn lock v, W.IL 

tt> be paid as of ail atlmiiiist ration suit out of the (JOG, ZhiJetf v. Taplo}% 1 Giffi. 69 ; 28 L. J., 

.assets; but tluit the costs ought, so far as they Ch. 686; 7'W. E. 639. Zmv v. Lr.e-s\ Ir. E. 6 
had been increased by its being a suit for the Eq. 259. MCormiek v, Patten ^ Y. o 
execution of the trusts of the settlement, to be 295. 

borne by the settlement fund. Irhy v. Jr7n/, 24 Semblc, it would be the duty of the court to 
Beav. 525. deprive any plaintiff of the costs of an improper 

administration suit, notwithstanding there being 

Where Eund Provided for Testamentary a direction in the will that costs are to be paid 

Ex,penses.] — A testator (ievised part of his i‘eal out of a particular fund. Ih. 
estate in trust for sale to pay his debts, “ and the A testatrix, by lier will, after making various 
costs and charges of jiroviding ami attending the specific devises of her real estate, and giving 
execution of Ids will, and tlic several trusts certai n legacies, charged her real estate in exone- 
Iherein coutaiiuHl” :■ — 11 eld, that the costs of an ration of licr personal estate, with the payment 
administration suit were charged upon this estate, of her debts, funeral and testamentary expenses, 
Ahop V. 24 Beav. 451. and the legacies which she gave. The will was 

A direction in a will to pay debts, testamentary disputed in the probate division by, amongst 
and legal expenses, includes the costs of an other persons, her co-lieiresses-at-law. The action 
administratioti suit. Coeentnj v. Copentry^ 2 in that division was compromised, and the will 
Dr. Sm. 470 : 13 L. T. 83 ; 1*3 W. E. 985. proved in solemn form, it being provided in the 

The expression “ testamentary and other ex- agreement for the compromise that the costs of 
penses under this my will” : — Held, to include that action should be paid out of the estate in 
the costs of a suit to administer the estate, accordance with the rules and practice of the 
V. 31 Beav. 573. court. The tiuestion arose whether the costs 

A testator direetcil that a specific fund given incurred by the co-heiresses in that action were 
t(j trustees should be liable and applicable by the testamentary expenses, so as to be payable out of 
trustees to and in the payment of his ilehts, tlie .real estate under the charge of those expenses 
testamentary and other expenses, and legacies upon the real estate made by the will:— Held, 
nmler his will, 'Ifiicrc was a residuary gift of all that such costs were testamentary expenses, inas- 
his [>roperty, subject to the provisions in his will much as they were incurred in establishing the 
named : — Meld, that the costs of an administra- will, and that they were therefore payable out of 
tion suit were included under the words “other the real estate. JJlroio/i Y. liurdett^YdJj. J., Oh. 
expimses under the will,” and that they were 56: 48 L, T. 753 ; 31 W. E. 854. 
payable t)iit of tlie specific trust fund, to the A testator gave the residue of his personal 
exoneration of the general personal estate. >V. 71, estate, which consisted of both pure and impure 
2 John. A; H. 194; 32 L. J., (.dx. 217 ; 11 W. E. personalty, to trustees to sell and convert into 
332. money, and out of the })Voceeds and out of his 

A direction by a testator that, his “testamen- ready money to pay his debts, funeral expenses, 
tary expenses ” shall be paid out of certain and legacies, and to pay the income to his wife 
KpecifitHl })ropcrty iuc,lvules the costs of a suit for for life, and after her death to raise sufficient to 
the administration of his estate, (trayv. Warner^ purchase certain life annuities. He then gave 
Mid, In re (Ij. .E. !<> Tki. 577), distinguished, some pecuniary legacies, including a legacy of 
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100/., to a charity school, and bequeathed all the 
rcvsidue of his personal estate to three chanties in 
equal shares, and directed that the three last- 
mentioned be(piests should be paid and satisfied 
out of such part of his personal estate as could 
be lawfully ai»plied to tlie payment thereof, and 
which should be reserved by his trustees for that 
purpose : — Held, that the costs of the suit were 
included under testamentary expenses, and must 
be paid primarily out of the impure personalty. 
Miles V. mrrhoH, L, K. 9 Oh. 31(5 ; 22 W. il. 
441. 

A testator directed that his business should be 
carried on for the benefit of his widow' or until 
her second marriage, with powers to the trustees 
to carry on the same ; and “ to increase or abridge 
his business, and his capital, stock, and im})ie- 
ments therein,” and generally to act “as most 
advantageous and mostly for the benefit of the 
persons claiming umler his will.” He also 
directed that all his debts, funeral and testa- 
mentary expenses, and the “ costs, charges and 
expenses of carrying into etfect the trusts of 
his will,” should be paid out of the capital of the 
business : — Held, that the debts, funeral ami 
testamentary expenses, and the costs of suit, 
should be borne out of the capital of such busi- 
ness. X>U‘07i V. JDutfield^ 5 L. T. 741. 

A testator devise{i his freehold farm, called W., 
upon certain trusts, and bequeathed his leasehold 
farm at H. upon trusts for sale and payment 
thereout of his debts, funeral and test amentary 
expenses, in exoneration of his general personal 
estate ; and subject thereto, in trust for the trus- 
tees (who w'ere also his executors) beneficially, 
lliere \vas a general residuary gift, subject oniy 
to the payment of such of the testator’s debts as 
the jjroceeds of the ieasehohls at H. should be 
insufficient to pay : — Held, that the costs of suits 
to determine whether certain leasehold land w'as 
com])rised in the devise of W., the beciiiest of H., 
or the gift of the residue, w^ere properly payable 
out of the proceeds of H. Morrell v. JPisher, 4 
DeG. &Sm.422. 

B. bequeathed 1,000/. to E. (a natural son of 
her sister deceased, and one of her exe<;iitors), 
and legacies to other persons. By codicil she, 
after stating that her intention was to give to W., 
the other executor, the residue of her estate, after 
payment of the legacies, free of ail deductions in 
respect of probate duty or on any other account, 
declared that all the legatees should contribute 
ratably towards the payment of her funeral and 
testamentary expenses in exoneration of the resi- 
due: — Held, that the costs of the suit for the 
administration of her estate must be paid out of 
the residue. Gray v. JVarner, Btel^ Iti re, L. B. 
]6Eq. 577. 

A testatrix gave the residue of her estate and 
effects, wdiatsoever and wdieresoever, after con- 
version into money, to the trustees of a charity, 
and declared that the legacies which might savour 
of charitable gifts should, if necessary, be paid 
and discharged out of such parts <^f her personal 
estate as might be huvfully applied for the pur- 
pose, “ in which event my real estate, if any, 
shall be first charged with and be liable to the 
payment of my debts and legacies not savouring 
of charitable gifts.” Stic never had any real 
estate, hut left leasehold property and pure per- 
sonalty : — H.eld, that there was a sufficient direc- 
tion to exonerate the pure personalty from 
payment of the debts and legacies, but that, 
testamentary expenses not being mentioned, the 
cost of administration must be borne ratably by 


the pure and impure personalty. F'llzgerdhl, In 
re, Adolph v. Dolman, 2i> W. 11. 53. 

T. directed “ all bis just debts a,nd funeral and 
testamentary expenses to 1)0 })ai<I by ids executor.s 
out of such part of his estate as could itot by law 
be be({ucathed for charitable purposes,” and then 
devised and bequeatlied all his real and personal 
estate wliich ho could not becpieatlrfoj' charitable 
})urposes to legatees, and bequeathed all 1 hat couhl 
be lawfully beciuoathod for charitable puiposes to 
a charity : — Held, that the charity w'a,s not re- 
lieved from the costs of a suit in whicli a question 
was raised as to whether a certain part of the 
pi'operty, from its nature, wms be(] neat liable to the 
charity or not, and that the costs must be appor- 
tioned between the tw’'o funds, Linlra/ v. Taylor, 
1 Giffi. 50 : 28 L. J. Ch. 580 ; 5 Jiir.‘(N.s.) 70l ; 
7 W. R. 589. 

A testator gave tlie residue of his estate to bis 
trustees upon trust for sale and conversion ; and 
directed that out of the proceeds they should pay 
his “ testamentary expenses,” debts and legacies. 
By a codicil he befiueathed 4,000/. to his trust cos 
upon trust (after the death of his son W.) for the 
benefit of “the two children of his said son W. liy 
his late wdfe.” At the date of the codicil there 
W'ere living four childi’en of W. by his late wife, 
two sons and twm daughters, all of them infants 
out of the jurisdiction : — Held, that the costs of 
an action brmiglit by the trustees to deterinine 
w'liich of the children were entitled to tlie hjgacy 
must be paitl out of the residuary estate aiul not 
out of the legacy. Groom, In re, liooty v. (/room^ 
(>(5 L. J.. Oh. 778 ; [1897] 2 Oh. 407 ; 77 L, T. 
154. see (e), col. 1887, post. 

A testatrix created a fiiml upon trust for pay- 
ment thereout of lier funeral and bistauHmtary 
expenses, debts and legncies, aiul benjueathed the 
smpliis to W. After payment of tlie tixpenses, 
debts and legacies, theni. reimiinetl a surplus, 
which w'ould be liable to tlui costs of an atlniinis- 
tration action if instituted. No such a<*tiou 
seemed probable : — Held, that the trustees should 
retaiu the smpliis for a year from the testnl I'ix’s 
death, and then pay it over to W. Gope, In n\ 
35 L. T. 437. 

Costs of Administration of Real Estate 

not Testamentary Expense.] — Whtre a testator 
directs his executor to pay his “ test an urn t a. ry 
expenses.” Die term includes the costs of an 
action for administration of the personal, but 
not of the real, estate. Palehha/ \\ Barnett, 
51 L. J., Ch. 74 ; 15 L. T. 292— C. A. 

Notwithstanding a direction in (be w’ill, as to 
the fund for payment of testamentary ex{>euses, 
where the costs of a<lminist ratiim arc increased 
by tlie administration of real estate.such inercase<l 
costs must lie borne by the i*e.a} estate. Gapland, 
In re, Mitehnll v, Btdn, 44 \V. R. 91, 

liabilities of different Parts of General 

Residue.]— A testator be<jueathed a sum of con- 
sols and the residue of his jici'somd e,stjUe to 
trustees to Imld in e<jual tifth sliares on e.mlaln 
trusts He Id, that the costs of tlie. suit foi* tlie 
a<lniinist ration of tlu.^ estate w'cre payable <.»ut of 
the general personal estate, ami not primarily 
out of one of Die fifth shares which ha,d lapsed. 
Fenton v. H7//.v, 47 I,. J., Ch. 191 ; 7(9). 1). 33 ; 
37 L. T. 373 ; 2i> VV. R. 139. 

A testatrix, after directingpaymentof her just 
debts, funeral and t.cstamcntary expenses, gavii 
her residuary ami persona! estaU; amongst, dour 
persons by name, one of whom ilieil in iier life- 



liisll 
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time: — Held, I hat the 'la})sed share was not 
)>rimari]y liable for the (‘.<»yts of aii adiniriistra- 
tiou suii*, but tluit (he. costs must be })aid })efure 
Uum'csiduc was divided. T 
L. J., Ch. I2a; 4 Oh. D.ml 


Tlie costs of au action for executing the trnsts 
r)f a will, which bequeaths realty and personalty 
... together as a mixed fund by a disposition that 

Trethetoij v. llelijai\ 4(> fails as to part, are bor-ne ratably by the part 

b effectually given and that which lapses, and this 

A testatrix, by will made in 1^50, gave to A. notwithstanding that the whole may be vested in 

the residue of her (‘stale up t(j the end of 'l85o ; trustees. Luckcraft v. Fiidham, 4S L. J., Ch. 

and g!ive a, 11 aecumulaj-ions from thn.t da.te to B. OiffL 
8he ’di<‘d in bSdP. She left no 
died in Inn* Ut'elime. 
administer h(.u' (‘sta,1(.' 
her residue at tluj 
her deaf h. 


rcxil estate ; A. A suit to administer an estate having been ren- 
in llu'i course of a suit to (.lercid necessary by the form of the will of the 
(lie respeed ive amounts of testator, wlio had blended bis real and personal 
(.md of IHoo, a.nd at the timeof estates into one common fund, the costs were 

, tind the difference between these two directed to bo paid pro rata, by the heir and 

amounts, being tlamimount of the accumulations ])ersonal representatives, out of accuimilatious 
nd, had been ascerta.iued. All her debts had devolving (m them in consequence of the direc- 
her residue at the tionsof the testatorto accumulate having partially 
ffft of the accunm- exceeded the limits ])rescribcd by the Tbellusson 
legacy, and not a Act. Eure v. Mamlea, 2 Keen, o64 ; 7 L. J., Ch. 
refore,' there being 220 ; 2 Jur. r>88. Reversed on this point, 4 Myl. 
i la})scil, the costs fc C. 2H1 ; B Jar. 450. 

’cly l.>y tiui next of 'Where an intestacy a,s to part of the personal 
cumulations fund, estate arising from the intention of the testator 
Ch. 275 ; L, II. 10 being defeated by the ha|)penmg of some event, 
or the operation of law, the ]>art so falling to the 
i lapsed share of real or next of kin shall, in ihis hands, he subj(3Ct to no 
al estate will be the prirmiry fund for i)ay- more liability as to costs than it would have been 

■ Jotwa. subiec't to if the gift had taken effect. S. 0,, 4 

T.:287 ;:..Myi. '& C. 246. 

A fund arisen from accumulations of a testa- 
made after the period prescri bed by 
, .... .Vet, was claimed by the residuary 
iS and by the next of kin adv{irsely to each 

n I, * ... y » ‘ - - - - 'Jdic court decided in favour of the iie.xfc of 

H(4d, that the c.xpiurses of administra- kin, and ordered the costs of suit to bo paid out 
ni must fall oit the pcrstmal estate. Ih. And of the fund composed of the capital of the residue 
c EivE V, U, U. 18 'Kq, 578 ; 81 atnl lawful accmmulations, ami out (ff the fund 

. T. 26 ; 22 W. R. 846. dispute pro rata. MhorneY. Giwde, 14 Him. 165 ; 

Hemble, tluu’ulc hiiddownin (foimnw Enough- 18 L. J., Cli. 8114 ; 8 Jur. 1001. 

}i (L. U. lil Cq. 77) ismcTcly that lapse of the , ^ ^ ^ 

sidin‘ do(‘s not exonerate it fn)iu the expenses Liabilities of Descended and Devised 

adininistntioji Jh Eealty.]— In an administration suit by one of 


eiid of 1855 : — Held, that the 
lations fund was a })ecnnia.r 
gift of residue : aud that, th 
only one residuary gift, wltb 
of the suit must be borne ent 
kin, in exoneration of the ;i 
(Jouyui V. ErotH/hfiifi, 44 - H. J 
E(p77 ; 81 L. T. 588; 28 W. K. 832. 

'Fhe cases in which 

person: .... 

nieiit ofeostsof administration, disc.usse<l 
In. rr.diUirH v. rh/r,v.s*, lU Ch. .Ik 40 ; 811 ij 
27 W' R. ,108. 

A. devised his r(.‘al estate to a brotlior who pre- tor’s estate, 
deceased liim, and berpieatluMl his personal estate the Thtdlusson A' 

Upon trust, after jtayincmt of his debts, funeral legatee- ^ 

and testamentiirv e.xnenses, for bis nephews and other. 
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specific devisees, be borne primarily by the real 
estate (lescended. Uoio v. Rtm. L. R. 7 Eq. 414 ; 
17 W. R. 485, 

ill a suit to administer specifically devised real 
estate a question was raised as to whether certain 
land was comprised in the devise or passed to 
the lieir-atdaw. It was lield to be comprised in 
the devise, but there were other lands which 
descended : — Held, that the costs of the suit 
could not ])e thrown on the descended estates in 
exoneration of the devised estates, since the 
descended estates were not being administered 
in the suit ; but the heir-at-law might be ordered 
to pay a proportional amount of the costs of the 
suit, corres])oii<ling to the value of tlie descended 
estates. Ilardwtck v. J[ardm\(% 42 L. J,, Ch. 
6;4() ; L. R. IG Eq. 1G8 ; 21 W, R. 7U). 

x\s between the heir-at-law and specific 
devisees, real estate descended is the primary 
fund for payment of costs, whothei* such real 
estate is real estate uiidisposcrl of at the <late 
of the will, or real estate, which, in the event, 
becomes undisposed of. Scott v. Cumhcrlaml^ 
L. E. 18 Eq. 578 ; 81 L. T. 2G ; 22 W. R. 
840. 

Specific and residuary devisees must contribute 
ratably to the jiaynient of such part of the costs 
of an administration suit as the personal estate is 
insufficient to satisfy. Jaclim)i v. Pease, L. R. 
19 Eq. 9() ; 23 W. R.‘ 43. 

Real estate which had descended to a testator’s 
heir-at-law, not because it was not originally 
disposed of by tlie will, but by reason of a suIj- 
sequent forfeiture by the devisee under the 
provisions of the will Held, not liable to i)ay 
the costs of an action to administer tlie testator’s 
estate in prioi’ity to specifically flcvised and 
bequeathed freehold and leaseliold. estate. Seott 
V, Cumhcrlfnid (L. R. 18 Eq. 578), Goirau. v. 
BcougUon (L. R. 19 Eq. 77), and How \\ How 
(L. R. 7 Eq. 414), distinguished. ITurst v. Hurst, 
54 L. J., Ch, 190; 28 "Ch. D. 159; 33 \V. li, 
473. 

Rents and Profits of Realty,]— Costs of 

an mlministration suit directed to be paid out of 
the rents and ])rofits of the real estate. Hhfgar 
V. Eastwood,^ 15 L. R, Ir. 219. 

Liabilities of Legatees inter se.] — Cost, 

of general administration should not, in favour 
of legatees, be thrown iq)ou desceiuled realty, 
but such costs only as are incident to the 
administration of the realty. Harr mm v. Har^ 
rison, 42 L. d., Ch. 495 ; L. R. 8 Ch. 342 : 28 
L, T. 545 ; 21 W. R. 1G4. 

It is still the rule in administering assets that 
when the residuary personal estate is insufficient 
to pay the costs of a suit, the deficiency must be 
made up by the pecuniary legatees in priority 
to the residuary devisees. Tomkins v. ColtkvrHt, 

1 Oh. D. m ; 33 L, T. 591 ; 24 W, 11 267. 

The costs of a suit for administration Held, 
there being no other assets, to be payalfie out of 
the_ specific legacies pari passu. Hrhtow v. 
Bristow^ 5 Beav. 289. 

Apportionment of costs between shares of 
younger children, (.humt v. Odell, 3 Ir. Eq, R. 12, 

Accounts of personal estate not specifically 
bequeathed had been directed in an adminis-' 
tration suit. Ultimately, the costs of all parties, 
as bctwpn solicitor and client, were paid out of : 
f specific legacy in the absence of the specific 
legatee. In a subsequent suit, instituted by the 
specific legatee for her legacy, liberty was given 


to her to surcharges and falsify tlu^ ac(!ounts, and 
the plaintiffs costs were dir(H*k'<! to ])c allowed 
as between party and party. U^dntnd v, IfVk- 
road, 29 Beav. 58G. 

in a suit occasioned by a, he<iU('st, involving a 
secret trust, of leaseliokl ami j)ersonal estate, 
and ill which it is d(‘clai*c(l that the ieastliolds 
belonged to the crown, (he costs must he paid 
ratably out of the leaseholds nn<l jiei'sonalty. 
Jokustone v. J/amiiton, M Ij. T. 2S2. 

A ilirection that legatees shall contrilaite, 
in exoneration of residue, to the payment of 
testamentary expenses, <loes not a]>p]y to eosts 
of an aclrninistration suit. 7>hW, In re, Orag v. 
Warner, L. J.. Ch. 55(1; L. K. IG Eip 577 : 
28 L. T. 835 ; 21 W. R. 808. 

Where a testator gave the income of all his 
residuary realty to A. for life, ami aftiu’ spcicific 
devises of part of his estate to other persons, 
ultimately gave the residue of his I'l'nlly to A. 
absolutely : — Hehl, that the life interest of A. was 
applicable for costs before the property sp(‘cifi- 
cally (leviseil. Jlthon v. IHhon, 32 Ij. J.. Ch. 
374 ; 9 Jur. (N.S.) 511 ; 8 L. T. 195 ; 11 W. h, 
455, ■ ' 

Ho Personal Estate.] — Where, in a. 

creditor’s action to administer real ami personal 
estate, it is found, iq»on taking the acetamts, 
that the deceased liad not any })ersoimi esta,1c, 
the personal representative having apftcared and 
been ileciared entitled to laists, the plaint id is 
entitled to have thost‘, costs, along with his own, 
})aid out of the real estate. Jtarni v. Ouinlan, 
21 L. U. Ir. 11. 

Set-off ]—ln a. suit for the adniinistratiou of 
assets, a debtor to the estale, who Is entitled 
to have his ctjsts of suit out W the fund, will not 
be allowed to receive payment, of them whih.; his 
debt continues unsatisfied, hut the, costs due to 
him will be set otf jiro tantu against tlu! d<‘bt 
due from him. Harmcr v. .Harris, I Russ. 155 • 
25 R. R. 20. ■ ■ ' ' ^ , ' 

Insolvent Legatee Debtor to Estate. )— 

By the decree, sums due fi^mi a, legal eti were 
ordered to he set otf agaijist her share of the 
testator’s estate. and her co'.^ts wim'c ortlered to he 
paid to her solicitor. It. being fiuiml tluit the 
claims against her exiiceded h{*r portion of the 
estate, and the legatee being insolvent, an appli- 
cation was matle by motion llia,t the c<.)sts ordm’iid 
to be paid to her solicitor miglit be carried to the 
credit of her account, fi'he (‘<)urt stayed tlie pay- 
ment of the costs for a mont.h, in order that the 
matter might he set right, yiekolson v. Xorton, 

7 Beav. G7 ; 13 L. J., (fii. MO, 

— Insolvent Executor Debtor to Estate. ]— 
In an administration or (‘reditors’ suit aga.inst'an 
executor hec.oming bankrupt or insolvent, and 
wlio^ is at the same time indebted i.o the e, state 
of Ills testator, the costs of the exemdor incurred 
before his bankruptcy or insolvency will be set 
ofi: again.st his debts ; and the costs of the sa.nie 
executor, incurred in the jiroper performance of 
the <luties of his trust after the; bankruptcy or 
insolvency, will be allowed oil the estat<‘. Sauiuels 
V. Tones, 2 Haro, 246 ; 12 L. J., Ch, 49G ; 7 ,htr. 
845. ' 

Debt Payable in Euturo,] — - Exmmtor 

held entitled to immediate payment of his 
costs of an administration suit, thougdi, by the 


1 


1841 EXECUTOE AND ADMINISTEATOE— P/oogefftwjs. 1842 

^njistcr'.s re})ori-, Uo was found, to Ik; indebt(,;d to dii*ected the funds to be divi<lcd amongst all the 
the testator’s estate to an amount ('xeecding the parties in proportion to their costs. SicaJa v. 
•costs, upon se«airity })aya.ble, on a future (Jay. MUne.i\ (> Sim. 572. 


V. 17 Jj, d.. (’In 2M ; 12 Jiir. It is not the invariable rule either that 

plaintiff's costs in a e.reditor’s suit are to be the 
iirst payment <.)Ut of tin; fund brought in, or 

3For Costs of Unsuccessful Motion.] — In that they are to abide the order and degree of 

inistrat-ion suilui decna; was nir.de. against plaiiititf’s <lemand. v. 1 Moll. 589. 

ia,nt.. and lie was ordered to nay tlie c<»sts. A married woman being entitled to a share 


nn adnnnistrat-ion suil^ a, deena; was nir.de. against plaiiititf’s <lemand. J{J(jaiiY. J^({uhohi^l MolLi>89. 
a defenda.nt., and lie was ordered to jiay tlie c<»sts. A married woman being entitled to a share 
lie cdnuigtal his solicitor, ami snhsetpiently a of a resitlue for her life, with, remainder to tier 
motion r>y the fduinlifT for lea, ve to issue an children wdio were infants, a hill was tiled by her 
at<a,chment f()r disobedience to the decree and and her husba-nd and ilieir children, by their 
•order was refused witli csists : — Held, that the father as their .next friend, against tlio executor 
iilaiutill; iuul a right tn set off. RobartH v. Riiev, and the co-residuary legatees for the admiiiistra- 
47 fi. J., Oh. 414; 8 Oh. i). 198; 20^0 It, tion and <listribution of the testator’s estate. 

’ When, the executor put in his ajiswer, a balance 

was due from him. and he paid it into court, 

For Costs of Probate Action.]— .Legatees, Afterwards lie paid the whole of testator’s debts 

\vlio \verealso muxtof kin of Hie testator, Inought remaining unsatisfied, some of them before and 
an action against the i.Kxccutor. sc<.!king a revoca« the rest after the usual decree, whereby a balance 
Hon of Idu; pi’obale, but failed,' and were ordered greater than the fund in court became due to 
to pa.y the executor's costs of the action. Wliile Idm, ami the maste,r so found. After the report 
the {i<*H»)u WJiH pending, soim; of the jdaintifl's had been absolutely confirmed the husband died, 


had been absolutelv confirmed the husband (lied, 


as.dgned and others inortgaged their shares, and the widow having declined to take ariy»st(ip 
whether umh.'r the will 'or on an intestacy, towards the further pvosecuti cm of the suit, the 
Aft.er\va-rds Hu; h^uatecs (ummeticed an action executor filed a suppleiiieutal bill, praying to 
no'ai 3 ist the ex(;(:ut(nMn tlumdiancery (livish)ii for have the fund in (;oiirt, exempt from all costs, 
th(‘ administration of the estate Held, that the paid to him, in jiart of the balance found due by 
K'Xtm.uior was entitled to set olf the costs in the the master. The court (^idered the executor’s costs 
iirobatesuit against the legacies, notwithstanding of both sints, as between solicitor and client, to 
assiu'niJieuts an<l iiicxiiubrances* Knupman. be lirst j)akl out of the iuiul *■ then the casts ot 


In r/\ Knapmnn, v. Wrrfonh 50 L, 4., Oh. <>29 : 
18 Oh, Ik 800; 45 L, T. 102; 80 W, K. 895— 
1\ A. 


the defendants, the co-residiiary legatees, of both 
suits ; and, lastly, the costs of the widow aucl 
children of’ the supjileraeiitary suit, but not of 
the original suit, Jnrlmui v. WooUoij^ 12 


Application to stay Payment out of Court for 12 ; 10 L. J., Ob. 197. 

—Summons to review Taxation.]— A motion was Where, in a, suit by legatees against an exccii- 
mndt; bv a iilaintill’ for an order to stay payment tor, he was ordered to pay in the funds m liis 
out of <!;ourt of a, sum payable under an order of hands, which funds, together with the sams m 
thecmirt.tothtul(4xeHlant\s(,>licit(>rsast.axc(icusts court, were insuhicieiit for the payunuitot all the 
mdil a, pending summons by the defendant to re- costs, im a petition for a ratable dinsiou ot them : 
view taxat ion sliouk I be < lisposet I of. The grounds — Held, tliat t he executor was entitled to pruu’ity 
of t he motion were the defendant’s impecuniosity only f<n* such portion of the bill as was exeiu- 
nnd also th(‘ absmu'c of any liability on the defeii- sively his, and that as to a part in which he had 
<hvnt’s ])!irt to her solicitors for any further sum joined with other dehmdaiits he was only cn- 
Hian taxed costs, 'rhe motion was refused, as titled t() an appordoiunent. jnnn]mm/)Y.I^i>.sfnn, 
biMUgan unprecedented attempt to extend the 'dY.k 0. 2i)i ; 8 L. J., Lx. Lq. 8. , , 

practi<*e as to rcftuiriiig security to be given for It was also held, that the plainnlf, altliou.Mi he 
costs Harhop, In r(\ Jiurqenn y, Vinninome. ^*7) mightliave been theineansot nicr«ismgtheinnd, 
L J.’ Oh. <524 • 54 h. t. 728*; 84 W. li. 578. was not entitled to priority over the other parties 
” ’ in the same interest. Ib. 

Priority of Payment.] — In a creditor's suit, A testator enqiowercd his trustees to chaige his 
.brjnghi«- the heir-at-law and a,lso the devisee of estate for certain purposes, and he devised it on 
the debtor before the court , as well a,s his personal trusts .for A. ami B The charge was raised, and 
representative, if the fund is not suilieient for the became vested in A., who hied a bill to nusc the 
uiiyuma of the taxed costs of all the iiarties, all eharge, and to asccrtaiii the rights of the parties 

imist abate iiroportioiiiibly. Jb/vv/v. ,3 L.J. in the surplus :—HeWtliat A. s costs of suit bad 

i(0 8.)t’h 4{). priority over those ot B. Jfoinard v. luna, 18 

Order of priority of payments of costs, in a Beav. 72. _ _ _ ^ 

catiKc pi'operlv instituted for administration of In an administration suit by a simple contract 
ns'^ids, i)3aiiii:ii! to have his costs in the first creditor (whose debt was also secured by an 


nssets,h)L'iiiii:ii! to have his costs in the lirst creditor (who>c debt was also secured by an 
insrance. Heir-at-law, devisees, and trustee of c(j_uital)le mortgage, which proved msunicient), 
the real estate to havi'. their c.osts against the assets of the_ testator, being iiisuthcieut foi 


plaintiif; he to have them over against the paymeutof his debts and the costs of the suitwerii 
fund and the other defendants to have their applied (subject to a retainer by the executors at 
costs\,)ut of the fund, in the same order with any debt due to them from the testator) in pay- 
their rcsi)ecHve demands, IlamUtonw Jldtnilfon, ment of the (_;osls, first, of the executors (as 
1 Moll 585. hetwecii solicitor and client) : .secondly, of the 

iW the decree on further dirextious in a credi- plaint ill : thirdly, of the otluu (lefomlants ((levi- 
tor’s suit the costs of all parties were directed to be sees of the mortgaged estate); and tourtni^, ot 
taxed as iKlwcen sfjlicitor a.nd elieut. and paid out the debts, iiicluding any balamee due tn^ the 
of a fund in. court. The fund proving insuflieient plaintiff. Tlppunj v. liiiarr, 1 Hare, 4 <;d ; ii 
tu pay the exists, the defeiidauts, the heir and L. ,L, Oh. 257 ; <5 Jur. 484. 

administrator of Hie debtor, petitioned to be paid In a bill by a legatee tor the administration ot 
their costs in Hie first instance; but the C(.)urt an estate, it was probable that the assets wouia 
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not even ))e sufficient to pay the costs : — ^HeM, 
that tlie costs were payable in the following 
order : iirst, the costs of the legal personal repre- 
sentatives as between solicitor and client ; se- 
condly, the costs and expenses of the plaintiff in 
selling and getting in the estate, and the costs of 
the heir in exeenting deeds ; and thirdly, the other 
costs of all parties as between party and party, 
pari passu. Wi'tenludl v. or Demih, BH 

Bear. 285 ; 9 Jur. (N.s.) 1210 : 0 L. T. 3t>l ; 12 
W. IL 66. 

In an administration suit instituted by a 
creditor who was mortgagee of certain real estate 
of the testator, an order was made directing the 
sale of the mortgaged estate, and out of the 
proccecls the plaintiff’s mortgage and the testa- 
tor’s debts were paid. The remaining assets being 
insufficient to pay all the costs : — Held, that the 
costs, charges, and expenses of the executor must 
be paid in piaority to the plaintiff’s costs of sale. 
Harnmi v- Spendey^ 42 L. J., Ch. 21 : L. K. 15 
Eq. 16 ; 27 L. T. 600'; 21 W. K, 1)5. 

The conduct of proceedings in an action for the 
administration of a testator's estate was given to 
the B. company, who were creditoi-s. The com- 
pany, with leave of the judge, took out a summons 
to compel a firm of solicitoi’s to refund money 
which they had rcceivotl out of the estate for 
costs. The summons was dismissed, and the 
company was ordered to pay the costs of the iirm. 
The company was afterwards wound up by the 
court, and could not pay anything. All the costs 
of the administration action had been paid, ex- 
cept the costs in I'cspect of the snmrnons. There 
remainetl to the credit of the action a sum not 
sufficient to pay eitiier the costs of the company 
or tlic c.osts of the firm in relation to th*e 
summons Held, that the lirm of solicitors to 
whom the company had been ordered to pay the 
costs had a better equity, and tliat the fund must 
be paid to the solicitors, and not to the ]i(pu<lator 
of the company. lUftnddl, In. re, Mundell v. 
lilundell, 51) L. J., Ch. 261) ; 44 Ch. H. 1 ; 
62 L. T. 620 ; 38 W. E. 707—C. A. 

Concurrent Suits.] Where, pending an 
administration, such a suit is instituted by 
legatees, praying no further relief tlian niiglit 
be laid in the administration suit, the })arHes to 
the administration suit ought to apply to have 
the }>roceeilii}gs in the legatees’ suit stayed ; 
otherwise the costs of the latter suit may be 
dealt with as costs in the former. Thevru v. 
Jlvndemm^ 1 Y. k, C. C. C. 481 ; 6 Jur. 386.' 

Where a decree had been obtained in chancery 
for the general administration of a testator's 
assets, a bill previously filed in this court ))y an 
annuitant under the will against the executors 
was dismisse<l ; and as the annuitant’s bill had 
been filed with undue haste, she was not allowed 
the costs of the apjylication t(» stay proceedings, 
although she was allowed her costs up to the 
time of notice of the decree. Ilaywani v. 
ComtaUe, 2 Y. & 0. 43, 

A claim being filed by A., as next of kin, 
for the administration of an estate in. which 
infaiits were interested, another claim was filed 
by the mother of the infants foi* the same 
purpose ; on reference to the master to impiire 
which shouhl proceed, he reported in favour 
of the mother :—field, that the plaintiff was 
entitled to costs of filing the original claim, and 
no costs subsequent to the filing of second claim. 
Oppenlieim. v. Eenvy, 1 W. R. 126. 

If our suits were consolidated, and the conduct 
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given to the plaintiff in oiu* of them, who was, 
a devisee and legatee: — Ht^ld, that he was 
entitled to his extra costs, whieli heliad properly 
incurj'ed in the prosecution of ihe detu'ce, fAwh- 
hart V. Hard If, 10 Bcjiv. 202. 

Wliore a second suit fer admiiii'^tration of a 
deceased person’s estal(^ was instituted after 
decree in a previous suit for obj(.'cts which (‘.ould 
have been well atta,in<'d in the first suit, and 
a decree had been })rnnounc(*d dt‘aling witli the 
costs of tlie second suit on a wrong principle,, 
an appeal for costs only wa,s held imt within the 
rule which prohibits sneb. appeals. Jle?(.:Jrr v. 
Connor^ 3 Mac. (S: G. 648. 

In a creditors’ suit, the pLiintift' moved, after 
decree, to restrain })roceedings in another suit 
for administration of the debtor’s estate. The 
j'egistrar's statement of the ])raeiit‘.e as to co>ts 
in such eases. B>.s7 \\SaInhHr)a\ lU Ij, J,, Cfii, 81 ; 
14 dur. 360. 

Fending a litigation in the ee.elesiast ujal court 
as to the vahMity of a will, a ert'ditor filed !i ])ill 
for a, rceeivts', Ac. The allege<{ will bi'ing held 
invalid, an administrator was n,ppointed, whcn 5 - 
upoii another creditor tih^l a, cn-oss suit and 
ratyidlj obtained a tletu’et'. 'I’hc plaintiff iti the 
first suit was deelai‘t'<i eaititled to his <^osts onl of 
the estate.^. JCrowd v. liahrr, 1 ih!a,v. 76. 

W. tile<l a. cruditt>r’s hill to administer Ci.’s 
estate. An administration deenM.! hawing shoi’tly 
afterwa,rds been madi^ in a second suit, an 
order was made staying prot'ccdiiigs in the first 
suit, and directing \Vh’s e.itsts to l)e tnxi'd, and to 
))e paid })y tlu‘ executrix out of tin* assets. An 
ordi'r on further e,(tn.sideral itm was made in the 
second suit, orde.ring payment, first, of the oosts 
of the executrix and tin*!! of the plaintiff*, but 
not ju'oviding for VV.’s (‘osis, W. then applitsl 
by suimtams for an ord<ir for pa,uuent of his 
costs of the first suit. He was offered an order 
for payment of tlunn pari }»assu with the e.o^ts 
of the plaintiff, but ileeliiied it, iqjon wliieh 
his aj)plieation was nhu^ed. \Y, then a,ppt*a]i*d ; 
— Held, tha,t tin* onler foi* paymumt <tf W.'s «*o.sts 
by the exi*cutrix out of the asst'is did itot give 
them priority over tin* ctysts of the si*('ond suit ; 
and Unit, a,s W, laid I'efnsed ti> aeeepi ;i(j order 
giving him all he was entitled to, his appeal 
must be dismissed, t^larh, in rrd'nmhrrland v, 
CJarJi, L. II 4 Gh. 112; 17 W. ll 521. 

\\ liere an order is aanie for stnyingone iff twiy 
suits whieli are institutwl by different er<*<litors 
against the executor of a deceased debtor for the 
administration of his estate, the form of ordm* as- 
to the payment of the eo4s of the })iaintiff in, 
the suit whicli is stayed is, that the (‘xeeutor 
shall ))ay them if he lIav{.^ assets in hand, iait- if 
lie have 7int. then that the phunliff slaill add 
them to Ids debt, and prove fui* his <le.bt ami the 
amount of his costs in the titlier suit, ihnhanf 
V. Srafe, 26 Bea,v. 266 ; 28 L. J., (!-h. tlD ; 5 .Imv 
(N.S.) 52. 

— Suit as to PeMoaalty"-Se0o».d Suit as to* 
Bealty. ]' — Two administratimi suits having been 
institut(‘d to obtain tlu‘ diufision nf tlie (‘ourt 
upon tlie eonstrnetion of a, will, one as to the 
testa, tor’s riial, a, ml the other as to his per- 
sonal estate : — Held, that the costs of both must, 
be borne by the personal estate in tlie tii'st 
instance. Plchford v. Brairn, 2 Kay A J. -126 
25 L. J., Oh. 702 ; 2 Jur. (K.a) 781 ; 4 W. ib 473. 

Breacb of Trust obarged iu oae Suit.]— 

ihere were two suits brought against Hie repre- 
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sentaiives of a testator, one a <*ro(lit.ors’ suit, and 
tbe otluu* for a breu<*,h of trust. The a(*-couuts 
wore token in the trrsl suit, and the delhs, &«., 
aseertU'iiu'd, )ait tlu^ assists were iusutticient to 
pay tlie tlehts in full, if the plaintilT in the 
second suir sueeiictied. d’he. second cause not 
liaviiij^ ]>een iienrd, tin? court ordcreil a part of 
the assets to i)e set apart to answtu- the claims 
of the plaintitf in the se.coud suit., with the 
costs ; a.n<l the resi<liie was a])pt>i’tione<J and pai<l 
to the ereditoj’s in the tirst suit, JlVnufioorth v. 

7 .L. J., Oh. Khl ; 2 Keen, 7715,* n. And 
see iStrtni v. XoUon^ 2 Keen, 77(), n. 

A suit was institutx'd against the representa- 
tives of a testator in respect of a breach of ti*ust, 
and a decree was afterwards made in a creditors’ 
suit against the same representatives, and an 
aixouiit of tlui debts, ikc., was directed to be 
taken, d’he phiintiti:, in the tii'st suit, established 
his ciaiin, so far as he could, in the creditors’ 
suit, and afterwanis lu'onght on the tirst suit for 
hearing, when, there ajjpearing a (hdleiency of 
ass('ts, lie waivi'd furtlier relief, and took the 
securities on which the trust fund had been 
impro])erly invested : — llidd, that the jilaintilt* 
in the tirst suit was luditled to liis eosts out of 
theassths in tiu* second, fh.sfcr/e//. v. 

2 Keen, 774 ; 7 L. J., Oh. HO'i. 

A bill was hied by persons interested as 
resiilnary legal ees under a will against tlie 
executors and the other persons having interests, 
praying the usual accounts and the admin istra - 1 
tion of the estate. The exemitors put in their i 
answer, not howeviT setting out tlie accounts 
whicdi the hill asked. Afterwards, under an 
arrangement to which all parties eonsented, the 
executors visritled their a<*c< units by atlidavit, 
and tiic sums thereby appearing to be in tlicir 
hautls weri' paid into court in the cause. Two of 
the defenda,nts then tiled a second bill against 
tlie executors and apainst all the other parties to 
the former suit, and therehy, in addition to the i 
relief prayed by the tirst hill, sought to charge | 
the executors pm'sonally, on the ground of fraud 
arc I breach of trust. In May, 1835, a <lecree liy 
consmit was madi^ in the tirst suit by which all 
the ac(‘ounts and ijupiirics usual in an adminis- 
tration suit; wer(‘ dircete<l. The plaintiifs in the 
second suit afterwards brought on their suit tci 
a bewaring, but wholly abandoned the case of 
allege! i fraud and breach of trust ; and a decree 
was made <Usmissmg their bill, but directing that 
their costs, up to the date of the decree in the 
first suit, should be taxed and pai<l out of the 
fund in court in the tirst suit. ITjion appeal, 
this decree was xaried by {lirecting tliat so 
much of the secomi bill as sought to charge 
the executors personally he dismissed with costs, 
and that the plaintiffs pay to all the defend- 
ants so much of the costs of the j'cst of th,e 
suit jis had arisen since the decree in the tirst 
suit', and that the residue of the costs of all 
}>arlies l)c taxed, with a declaration that the 
same ougiit to be iiaid out of the estate: any 
of the parties to be at iilierty to apply in the tirst 
suit relative thereto, and ail proceedings in the 
second suit to be stayed. Taylor v. ^onthyate, 
4 Myi, & C. 208 ; 8 L. J., Gh. 1B7 ; B Jur. 214. 

Of Inquiries — Generally.] — Mere liberty to 
attmid the proceedings under an administration i 
judgment does not entitle the parties having the i 
liberty to the costs of their a.tteridancc in cham- ' 
bers as a matter of course, lu onler to entities 
such parties to siu'h costs, the oJ’iler giving the 


i liberty to attend shoultl expressly provide that 
they are to l>e entitled thereto. Day v. Batty, 
21 Ch. D. 8B0. 

To entitle a person interested in an adminis- 
tration action to the costs of attending pro- 
ceedings in chambers under the decree, he must 
attend by special leave of the judge; and if lie 
attends uncler the comrnon order of course and 
without special leave, he may be ordered to pay, 
in addition to his own costs, the extra costs 
occasioned by hi.$ atterulance. Sharp v. 

48 L. J., Ch. 2B1 ; 10 Ch. D. 468 ; 27 W. R. 528. 

Practice as to the mode of taking accounts in 
administration actions stated. Ih. 

Costs of parties originally brought before the 
court by the executor, but declared by the decree 
to be unnecessary parties, but who, nevertheless, 
remained before the court and attended the in- 
quiries, ordered to be paid out of the parties’ 
own share, (rirdleatoa v. Creed, 1 W. R. 228. 

Inquiry as to Heir.] — In an administra- 
tion action an imiuiry was ordereil as to who 
was the heir of the testator. The chief clerk 
found that 11. Iv. was the heir, but that, in 
default of heirs on the paternal side, the heir-at- 
law was J. 8. P, J. 8. P. took out a summons to 
vary the certilicate, ami tlie court held that the 
claimant E. Iv. Iiad not proved his relationship 
to the testator. The unsuccessful claimant asked 
for costs Heiil, that there was no general rule 
entitling a claimant coming in on an imjuiry in 
chambers in an administration action, and failing, 
to have his costs out of the estate, Tlie rule is 
correctly stated in Set on on Decrees, 4 th e<lit., 
vol. 1, ])art l,pp. 66 and 67 : •' A claimant failing 
in. chambers to make out his claim may he 
ordered to pay costs”: — .Held also, that the 
decision of the court depended upon^ the special 
circumstances of each case ; tliat in this case 
U. K. had not proved tint the hearsay eviilence 
upon wliich he relied was that of a person 
a member of the family ; that tlie justice of the 
case would be met by not giving the claimant 
costs of the inquiry in. chambers, and ordering 
him to i>ay the costs of the adjournment into 
court. Kniqht, hi re^ Kn'ajht v. (rardm-v^ r>7 
.L, T. 2B8. 

Kext of Kin.] — General rule is, that next 

of kin going before master to establish their claims, 
pay costs ; but if afterwards they are permitted to 
mix in cause, as if they had been parties, they ai*e 
entitled to costs. Waite v. Waite, 6 Madd. IK). 

’ In a suit for the admimstration of the estate 
of a person who died partially intestate, ccidain 
})ersoiis, not parties to the 'suit, who proved 
themselves next of . kin before the master, were 
allowed their costs of so doing out of the estate 
of the deceased. Buelimell v, Payet, 2 Jur. 6‘.)tL 

In a suit for the distribution of an intestate’s 
estate, certain persons,' not parties to the suit, 
proved themselves to be next of kin before the 
master : — Held, that they wei’O entitle 1 to bo paid 
the costs of so iloing out of the intestate’s esrutc. 
Bennett v. Wiml, 7 8im. 522 ; 6 Ij. J., Ch. BBO. 

Where, in a suit for administration of die 
estate of an intestate, persons not ma<le parties 
went in before the master, and cstablishel their 
title as next of kin, but no supplemental hid was 
filed, but they appeared at the hearing : — Held, 
that they were entitled to stand on the same 
footing as to costs as if they had been made 
parties. IMehinmn v. Freeman, 4 MyL & C. 409 ; 
10 L. J,, Gh, 3, n. ; 3 Jur. 694. B. T., ShMeworth 



Legatees.] — Le^^acy to such 


.utjgatees.j — Le^«:acy to such T)erson of 
nv™.1T Within a certain time, 

I to testator. Huch a i.oreon 

^tabltehod a elinm in the master’s office, and 
he was hehl entitled to all his costs out of the 
feOueral as.sets_(the o.s:ecutors admitting assets') 
ot making out his pedigree. Wallil • 
V. II Beanies on Co.sts, 3S8. 

tntcd a legatee who has insti- 

the “ attending before 

of f.mK “* support of his state 

ol tacts —Hehl, not to be within the 120th Oixler 
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V. Mwmrth; f Myl. & C. 492 ; 10 L. J., Oh. 2 ; 
0 .lur. 2. 

(Josts allowed to a party who hied a hill 
claiiuing as next of kiti, upon which an inquiry 
wjis ilirccted as to who wore next of kin, but who 
tailed to prove her title, and a supplemental suit 
foi' the administration was necessary ; it being 
more benoHcial to have that inquiry in a suit 
whore }.)artios claimed as next of kin than bv 
a mei-e advertisement. Taylor v. IJayf/arth, 8 
Jur. 135. 

The jdaintitls, stating themselves and some oh 
the defendants to be next of kin, filed a bill for 
the administration of a testator’s estate. Their 
claim was displaced upon inquiries directed by 
the court ; and otlier })ersqns, not parties to the 
cause, established their right, and became entitled 
to a large residue. Tlie case being one of great 
<iifficulty and doubt, and an investigation beinf** 
absolutely necessary for the administration of the 
estate, the plaintiffs and the defendants were 
allowed their costs out of the fund. Johmtoa v. 
Ttdd, 8 Beav. 

A testator <Ievised his real estates to a trustee 
tor a term of one thousatul yeai-s, to raise by 
«ale or mortgage 2,000h, to be equallv divided 
amongst such of his next of kin. both* maternal 
and paternal, as shoukl be living at tlie time of 
Ins death Held, that the parties entitled to the 
wjOilo/., as next of kin of the testator, were 
entitled to have the costs of making out their 
title hetore the master raised out of his estate, 

^ the fund! 

JhKjdale v. Bugdale, 12 Beav. 247 : H) L. d 
Oh. 42 ; 14 Jiir. 234. *’ 

having three guineas per annum for 
collecting rents, a trustee as to the residue of 
personal estate, and not having brought aiuiction 
to i-ecover a bond debt, was charged therewith ; 
having ])iit the next of kin to prove the relation- 
ship, ordered to pay the costs of taking the 
accounts. Loiokoh. v. Copeland^ 2 .Bro, 0. 0. 15(). 

The <leeeaHe(l ha<l. by a writing [mrporting to 
be a codicil, given a legacy toa party, but no will 
could be found, nor was any executor appointeil 
by the^ codicil ; the next of kin having been 
ascertained by the master, were held entitled, 
upon entering into recognisances for refunding 
in case of a will being found, to receive the 
resuiuc ; and ceitairi persons who proved them- 
selves to be next of kin, although not iiarties 
to the suit, were allowed the costs of <loing so. 
liahstvoll V. Taffavt, 3 Y. & C. 173 ; 2 Jur. Oijy. i 
A testator bequeathed his residuary |)ersonaI ! 
estate mnongst six persons eipially, * Three of ' 
the residuary legatees predeceased the testator, 
and their shares lapsed :~-Held, that the costs 

*''6 testator 

entitiod to the lapsed shares ought to be iiaid out 
of- the general residuary estate, anti not out of the 

Ch. odo; 

ho L. .1. al : 34 AV. li 712. 


: of May, 184.5, ;is incurred u})on a(|Uesiion relating 
to title. II rough toa v. Coh/tihoini^ I l)e (h&Siu 
357. 

A. filled her liill for payment of a partieular 
legacy given lus' hy the will of 1!., i,,„d also for 
}Kiyment to her. as (»ne of the iH‘xt of kin of B. 
of one-Uunl pari of B.\s residuary personal i‘sta.te’ 
against the three executors of Ih, and tin* husbands 
of tavo ol: them, who were marrieti wonum, and 
who were two of B.’s next of kin. I'he defen- 
dants by t, heir answer dispiitefi tlie legitiuiacv 
ofyV.,a.ltl lough she was <leseribed in the testator’s 
W'ill as his grandt!a,ughter. On a refm-enco 
directed, A.’s legitimacy was inYived. A., by hei* 
will, (Lid not s})ecili(.‘ally pray fur payiiieSit of 
intcicston lier share of tlie testator’s’ I’csiduary 
ptate, nor did she ask for any iiupdry as to th*e 
interest (iue to Iier iliereon, imtii ’after two 
sejiaratc references liad bemi directed to the 
master Held, tliat Hie plaint itf was entitled 
to ha.ve her costs, relating to the iiujuiry into her 
legitimacy, paid jiersonally liy the defemhuits ■ 
that she was not entithul, on tin* cause, (tuning 
on for file third linu‘, to any impiiry ns to the 
amount of interest due to her on hm* slum; of (he 
reskhiary personal estate, and tha,t there eouhl 
be iio c<>idributiofi as lu'twivn eooUdendants 
witli res[)eet to tlie iweipts by them of the 
testator’s estate, the same being maHm* lU’oper 
for a distinct suit, (^roen, v. inuiUraor, 9 L ,| 
Ch. 183, ' *’ 

•After a verdie.t, on an issue dii'ceted, found 
.igaiiist Hie legilimaey ol ji )K*rson claiming a 
legacy as a, legifiiua.(t‘ child, Hu* (‘oui*| r(“fus(*d 
costs aga,inst him, as he iiad always borne (he 
name ol the tamiiy, and bei'ii ret;eiv(*d in it 
Forhor v. Taylor. I Vcs. d. \i\). 


Class Inquiries,] Where a ((‘stator 

chaiges liis est.alt; with a specific heinuvst- in 
iavour of a ])a.rlietda]‘ class, r,y, “the grand- 
children of A,,” the money will h(t rais(‘d at Hu* 
cost of the general estate ; but the. costs ineurred 
))y p('rs<)ns^ claiming to compose such tdass. in 
siibstantiathig their claim, must come out of the 
luiid specifically l>eqiuiath(.‘d. JUyroff v 
mau. 2 Jur. (n.h.) 7d2 ; 4 W'. IL 7d7. 

Where a l(‘s}a,tor gave, his residuary estate, 
botli real and persimai, upon trust to be divided 
in certain priqiortious among (.‘tala, in classes of 
persons, alHiougii some of the classes turned out 
to be much more numerous than others, i t was 
iield^ lliar tlie cost of establishinu' Hu* claims (tf 
ihe mdividua.ls composing the diffeivnt, (‘lasses 
were not tube paid exelnsivcdy out of t be portions 
payable to such classes respectively, but that- Hie 
costs ot: all the persons who esiablisljed their 
claims ns falling within the several classes were 
to bepaulnuiiscrimmatejy out of the residuary 

of it took phu'e. 

^ho(fftou>i)rfh V. ilotoarlh. Hr. k, Ph. 228 ; 5 Jur. 

A residue being given to a class of persons, and 
It being referred to the master to ascertaJn who 
boiongei to that class, a person, whom Hu; 
master has admitted as one of Hu* ehtss may 
obtain an order to atttmd the proceedings a.f Hie 
expense of the estate, if one solicitor acts in Hm 
suit both tor piaintitf and defendant, and also for 
persons (daiming to be interested in the residue. 
A,/w/o,r> i>. J. ko3.) cih 

Beal estates were devised in trust to raise a 
legacy for a class of next of kin. J’he legacy 
was nuse«l ami earriwi to a separate accoiuft in 
the suit, and attervvards costs were Incurred in 




usual. Cooper v. Cooper, 1 W. R. 501. 

_ -- — • Other ^ Cases.]— Several dcfeudauts en- 
titled to a, fund in cHjiial shares ; and long 
incfuiries being necessaiy as to one sliare only, 
the costs were apportioned. Jiarevl \\ Serra. it 
A^es. ,HI8. 

A testator having, by his will, directed his 
executors to transfer 500/., part of his residuary 
estate, to H. K., and made a specllic <Iis])osition 
of the otluT parts, and having afterwards drawn 
a pen through the name of H. N., and by a 
codicil declared that he razed lier name out of 
his will with his own hand, the 500/. belongs as 
undisposed < f to his nest of kin. The cosrs of 
ascertaining the right to that sum paid thereout 
in exeni])tion of the general residue. Shrym^hor 
V. SorfJuu>ffl, 1 Swanst. 5G0 ; 1 Wils. 248 : 18 
R. B. 142. 

The testator having directed the expenses of 
investing all acciunuiatioTis to be paid out of the 
fund be(|ueathed to grandchiklren, the lord 
chancellor would not cast the costs of the suit 
u[)on. the c.xcess of accumulations beyond the 
legal period, and which would go to the heir-at- 
law or next of kin ; and variedthe decree below 
therefore by directing the costs of the suit, 
except as to tliti inquiries and proceedings 
inci(ient to tlie excess of accumulations, to bo- 
paid out of the general eotate, and tlie costs of 
such inquiry apportioned pro rata between the 
funds of the heir and next of kin : undcT such 
circumstances, C(5st.s would be a })roper subject 
of appeal. J^Jyrr v. Mamleo, 4 M.yJ, & (b 281 ^ 
8 Jur. 450. Reversing on this poijit 2 Keen, 554 
7 L. J., Oil. 220. 

xi plaint iff deprived of the conduct of an 
administration suit, who attended the taking’ 
of the accounts in chambers, is not entitled to 
his costs. AnuHtnmy v. Anusfronq, L. R. 12 Kq., 
614. .. 


As to Incumbrances.]— If in an adminis- 
tration suit an inquiry is directs I in chambers 
as to incumbrances by persons interested under 
the will, the costs of such iiujuiiy must be 
treated as ])art of the general costs of the suit, 
and bo paid out of the estate, f/cc v. 2Tahood, 
28 W. R. 71. 


Payment into Court.] — Executors by 

payment into court uiuler tiic Trustee Relief Act 
of a sum of money bc-queathed to a class, or by 
any other scivcrance of the legacy, cannot relieve 
the residu(‘ in their hands from hearing the costs 
of and iiHuhent to an inquiry for the pur})osc of 
ascertaining wlu» are -the persons entitled to.take. 
Triok'r Trunf,^, In. re (Ij. R. 5 (.hi. 176), and 
JCrrhett, In re (6 Oh. J ). 5 7(>'), followed, fr/5- 
hotos,Jn. r(\ 56 L. J., Oh. 91 1 ; 86 Oh, 1). 486 ; 58 
L. T, 8 ; m W, R. 180. 


- — - Inquiries Unnecessary and Improper,] 
— -The plaintiif was the sole execut or and trustee 
of the will of George Dale, a grocer. The pro- 
perty had been realised in the action, and the 
total amount of the proceeds was about 870/. 
The testator died in 1878, having by his will 
left all his property upon trust for his wife 
during widowhood, with power to carry on the 
business, and on her death, or marriage upon 
trust for sale, the residue to be divided among 
his children, and the issue then living of any 
deceased. On the 80th May, 1879, the writ 
was issueil in this action. In April, 1880, the 
statement of claim was delivereil, in which the 
number and names of the testator’s children 
WiiTC stated, the only reason given for the action 
being that ditliculties had arisen in the adminis- 
trati(.jn of the trust, 'riic widow and Joseph 
Dale, an. adult son, were the defendants. On 
the 17th Nos'cmber, 1880, the plaintiff applioil 
for and obtained an order for accounts and in- 
quiries. The certilicate was not made until the 
5th June, 1889 Held, that many of the inquiries, 
particularly that concerning tlie cJiildren, were 
unnecessary and improper : — Held, howeveu’, that, 
the suit being instituted and the order for 
accounts and impiiihfs made before the General 
Orders of 1888 ca.me into operation, the trustee, 
umler tlui old ])ra,<h ice, was not so mue.li to blame 
aw to be ordered to pay the co.sts ; that it was a 
cast* to which t.he new rule, Oi’d. LX,V., r. 88, of 
the Rules of Oourt, 1888, applie<l. JJffIr, In. re, 
Stnhhn v. Dale. 62 1;. ’\\ 28. 

A testator left his property to Ids wife for life, 
his business to be carried on for the sup[)ort of 
her and his chihlrcn, (duirgcd with debts. There 
was no personalty, the trust t‘es disclaJnu^d, and 
a bill was lileil by one child, a legaict;, for the 
admiiiistrat ion of theestati-, alleging aai improper 
carrying on (.if the business, and asking an aci.toimt 
and I’cceiver. On the (piestion of costs Held, 
that, this eonrt biungpul. in the plai.'e of trustees, 
the int[uiry as to tlu^ busimiss was necessary, ami 


Separate Sets of Costs — Assignee in Bank- 
ruptcy.] — A party entitled to a shai’e of a 
residue became })ankru},it : — Held, that he and 
his assignees were entitled only to one set of 
costs between them, (rarey v. Wk (ft high aw, 5 
Beav. 268 ; 11 L. J., Ch. 884; 5 Jur. 545'. 

In a bill tiled ly a married W(mian to adminis- 
ter the estate of a testator, and to establish her 
erpiity to a settlement to which her hushnnd 
and his assignees in bankruptcy were made 
defendants, the court held the husband was 
entitled to his costs, but refused to give the 
assignees their costs. Botlierham v. Battron. 2 
Sm. (.y G. (A|)p.) viii. 

The plaiiili'ffi in an admiiiistrat ion suit, one of 
the executors and residuaiy legatees, being in- 
solvent, Ids assignees in insolvency had been made 
defc.ndants to the suit : — Held, that the plaintilT 
and the assignees W(M’c entitled to seiiai’ate costs. 
Chilwell V. Iloeknell, 2 Ei[. Rep. !166 ; 2 W. R. 
686 . 


Incumbrancers,] — Where one of a class. 

of pcii’sons interested in a testator’s residuaiy piu’- 
soiial estate files a bill for its admiiiistrat ion, the- 
geuerai costs of tlie suit arc to be satistied out 
of the fund generally ; but where some of tlie 
parties heneticially interested have iiu.‘;uinbered 
or absolutely assigiieil their portions of the fund, 
tlie <„‘osts of: tlie assignors only will be allowed, 
the sanni to be paid t(,> their assignees respectively, 
and the rest of tlie costs incurred by tlu^ assignees. 



-Proceedings. 1 

, , /-'n-exocaforK, and a.p]>earei 

a separate solicitor and counsel ilirorudiont 
proeecdni^H's. The testaioj- had <>‘iven his (‘v 
tors p<)wer t(> earij on his business, aiui W.'\^ 
. , : ^ j ill spU^^^^ his rcnioiisf rai 

carried on tiio business a.t a. loss. 'J'he c 
ky fonn 

crmr/// hati arisen i’n.in the testator s 
awMv death, and that another of tlu' 
v.JJood, lartfely indebted to tin* estate 
who had died pendente life. 

^ sevcrin,e‘ from Ids co-exeimtors, 

111 personal representatives wer 
. i- se|,)arate : set uf costs. J/c/^/r , 
costs w. ih 74(h 

Residuary le.e:atces not jiarti 
to but having by leave of tlie c< 

, . , are entitled to one set 

bame interest them. MriD/x v. Mtift/iniv 3.S 

an L. 1{. 8 Eij. 277 ; 17 W. K. K41 
appear 

one set of co.shs Blended E.stat.ftH 1 ,.a 
Ahi/u/fcui, 8 L. T, 


unrrTwm f interested 

-tiesr'&’.'r. £S:Vr=‘ 

V. Bcav.417) not foltami. 

•i. f 8 A . It 357). And see ItemuHt 
27 Boav. 613, infra, 

— Parties in same Interest,! — Parties' ii 

the same interest with the plaintiff, iiiid not ioin- 
mg as coddainthfs, are not entitled to the Loir 

riHuH interests, Is succcissful. 

luLstees neglecting their trust not entitled 
their costs. Ji^nglmtd v. Douma, 6 Beav. 279 
H-here several parties in the r— 
have liberty to attend the proceedings in 
■t dininistratioii suit, they should not 
.'isejmrately ; and if they do, only 
will be allowed. Stei'emm \\\ 
nO; 11 W.R.98G. 

The court docs not compel n 
diiierent shares in an estate fr 


lure two estatihs, 
e (‘xecuitor. are 
^W/.s7n/ V, f7/iYAr, 


>vne e uu! estates ot two ti'srators hav(‘ b(vi 
hlende.! .s(t as to erealo eotifnsion, the exeeutu 
ut an executor sliall be (‘xcust'd cfists, thou'dj i 

a[.l;«uvd In; Im.l ass, 'Is (>, puv ll,,. .hi, 

till s dol't. , S', )/))/)/,.. v. ir,/l,w)). 2 Atk. 80 . 

1 he costs of proceedings to miminister two 
sepamte estates which have been .(hsalt with m 
one fund must he borne liy the two (^stutt's in 
c({ual shares, not withstamling the estates arp 
unerpiah l)mn v. J/e;7v'<s*, 5 \V. It. 

On Proof of Debts or Claims ^ 

Acts and Orders. ]— -Ord. [A-., r 

tor (lie costs of estaidishing' his del 


Since Irniicatnire: 

o8, g’i ves a. (‘rculi- 
d' in c*hand>ers, 

i lxyuiid Before Judicature Acts. I — ir ,i „|.ior 

1. I tUs. cvd.tor, not u in (|„. iv,, i.ff , 

U J). J . lyonmce to .u^cfrlain wIkh k ,1,,,. (o liim! i.i'd 
Iiidci on the I'lveivoi' to puy liim il,,, 

when ascertained by the master, the (‘osf 

motion and refer ■ ' ' 

the ap]>licant. Il 7///m/ v 
. Vyhere- creditors inei'ely com 
prove llu'ir demands, 1 her an 
costs of tile hearing af 
.ary act their eoni 
a (.|uestioii. ari.se; 

'■'Tl 

j 14 O ( (ilUq/htiu., 2 Moll, 522, 
n n <‘ecasi()ned' by a : 

\rfii allowed to a (rreditor^ ^ 

U.U, against a, bin.at:ie\s estate, 

, m K11.SS. iV: M. 260. 

iiS dc4c7f 

linT, , V f“c,i lmims(r,ui„„ „f will i,„t 

...y h- T (he linal licirinKof (heeinil. t„ 

4 >a" <isl ior costs incurred by him in ttx) 

ed in rcspectmf to p f’* T suit 

assignees, and the non-perforiirmee r f hand, hh damages for 
fitof costs, reporteii tile fOuim ^ 'i'he master 

an executor, gwe the creditor libcr?v 


amount 

_ t of the 

■nee must m genera,! I,h‘ paid by 

2 Hog. Phi.j ' 

into t he idliet* to 
nut a,nowi*d the 
I ns it is a mei*e 
into court : otherwise 
•ud it is ne.(*essary to 
yaddrn y. 


■chambers, unless the jilaintiff and the account iiu<' 

u„d 8 n ^1* '’■««. and t he. 

and b, equally between them, or the su 

mless either sliouhl die leavin^j’ chiLh 

(U«T iir.Tl!f t" 

• iitd hist, leaving no children, b. died 1 
hree, and M. died afterwaixls, the court*1i 
.at tile cliildrei, of S., who a 1 am ei -c 

But one of these throe ehildren beinsr 
’Koman, whose husbaiid had hijcome^ 
and she and her husband’s 
by different counsel in order 
her eqiiiy to a settlement 


IXECIJTOE ANB ABMINISTEATOE— 


tbeboiuL Tlio actum wan hron^^lit, and the jury taxed costs of the suit, although some of the 
found 0 , verdict for ilu; plaintilf (llic creditor), plaintiffs are infants. Mtimlerio v. Mandem}, 
with but nondmil damages. The court, upon Kay (App,), ii. 

this result, reriis(‘d the creditor (he costs of Heed. 55 of the 15 &: xr> Viet, c. 86, gives po%ver 
making the. claim before? liie ma,stt;r jind t In? costs to direct a sale before the hearing in those cases 
of the md ion, but ga,v(*^lnin the costs of the ex- only in which the court eould, under the old 
ceptioiis. Mimjun Ek1i)h, \ Hare, •! 77. And practice, have given such direction at the 
S{,‘.e K'unj V. K'uujy 12 W. it ibh5. hearing. Ih, 

A person churning to })c a (meilitor nndor a The court has no<1iscrot ion to order a sale for 
<le{unsM() athninister (he tcHtad(>r's (‘State, having ])aymont of costs oC an estate the subject of an 
faiieti to (‘s(a}>!isli Ids (hdd, affer a long am! arlnunistratiou suit, (levisecl in nndivitled shares 
exptinsiv(' examination of wdnesst's, was ordered (o several parties, if one of the persons intercistcxl 
to pay the cost of tin? ]u*oceedings. Untfdi \\ is sui juris, docs not consent to the sale, and 
AW/r/c,s% 2 Sm. tk (h 117 ; 25 L. J., Ch. *167 ; 2 oilers to pay his own share (»f the costs. 7 >ca‘ v. 

K. 2(2. Ue,% 42 h. d., Oh. 5lt) ; L. H. U Eq. 151 ; 27 

Wliei’e a creditor takes in a claim under a L. T. 713 ; 21 W. IT 215. 

<l(!crec ill an admiidstra.tion suit, and fails in 

sui>s{antiuting it, and large (‘os(-s are incurred in Interest on.]~Thc rule that interest on costs 
opposiJig it, altliough an apimal is })endiug, the in an administration action ordered to be raised 
(xmrt will, on motion, order the cn-editor to pay out of a fund is not recoverable excejit by 
smh costs, including the ('osts of the motion, express provision to that effetd containc 3 d in the 
Eofijor V. H) W. K. 74S. order is not alleeted by the Solicitors’ lieiniinera- 

Where there is a de(i(,'i(‘ney of assists, tiui costs tion xVet, 1881, General Order Vll., nor by the 
oi creditors of proving their debts are. not ])ay- Itules of Supreme Court, 1883, Or«L XLT„ r, 3, 
abli? in the lirst instance, but are addt'd to their and XLIl., r. 16. Mamims Entatv, In 
debts and apportioned with Diem. v. IVIt/dfK/fitn v, Enumufifi, 58 L. d., Oh. 260; 40 

JEijmiifh, 21 B{‘a,v. 62,8. Oh. 4). 475 ; 60 J.. T. 606 : 37 W. II. 525. 

In an administration suit, a creditor’s claim 

was admitted a,s a claim only by the master’s Scale.]— *Tlie costs of an, administration suit 
r(‘por(, to which the creditor did not excc})t. are taxable on the higher or lower scale aecord- 
Bhortiy aftei'wards the result of a suit (ended to iiig as tlio aetual arnoiiut of the estnt<‘. to be 
t‘stabHsh his debt. After more than a, year the ailministered is, at the Dine of tlie institution 
creditor petitioned to be admitted as a creditor of the suit, above or bdow I.OOOf, Judd v. 
against, the estate: — Deld, that he might lie Plnmnt,2i^ J5eav. 21 ; 30 T^. J., t1i. Ul ; 7 dur. 
admitted without lieing charged with tl’ie cost, (N.K.) 12 ; t) W. H. 27. 


Uh. I). 475 ; 60 J.. T. 6<d6 : 37 W. II. 525. 

Scale.] — The costs of an administration suit 


wl'n<?h had not been imu’eased by the dehiy. Er 
v, Eiifod^ 2 Sm. & ({. 250. 


Whenr an (‘state, whi(di is lieing administered, 
is a.]>ove 1,000/. at the time of the institution of 


An alleged eaeditor carried in a claim, in an tin*, suit, but is subsequently reduced below that 
administrat ion suit, for a debt idleged (o la? due amount., t ru* biglujr s(xdt‘ of fees is applicalile, 
from the Orstator. The chum having lieeii dis- Jleerdn AVv//e, In n\ (roufd' v. (utnld.WT^ b. ,b, 
allowed, the claimant was ordeivd ro pa.y the Dh, 701 : IT 2 Mq. 60U ; 12 dur. (N'.H.'t 611: 


allowed, tiie claimant was onteivd ro pay Die vJli, i01 : J,. JT 2 Ivq. <)0il ; 12 .lur. (N'.H.) 611; 
costs of Die proceedings. Yeomttfhs v. 14 L. T. .S8l ; 14 W. 1.T 1008. 

Beav. 127. In administration jictions, wliere the gross 

L‘rnof f()r cabs. Petitioners entitled to the.ir value, of Die estaie, to Ik*, administered annmnts 
costs. W ('ntawrih v. fVnvv*//, 5 \V. IT 713. to 1,000/, a.t Die time of the institution of the 

Threi? guineas is a proper sum to allow to each aedion, Die higlnn’ scale of costs applies ; and in 
sinaHssfuI eiaimant to a, fuiid in court for tlie estimating sncJi value where Die. estate 1<> be 
■ciNts of establishing his claim. \V<(ft'rfi\)i or administered compris<‘S a, a equity of redenqil ioii, 
D (//(vAne V. />bo*/, 30 T. d., t'h. *125 ; 18 W. P.683, tlu* valui‘ of the (‘ijiiity of re<le.mptioii only, ami 

not of Dm entire mortgaged estate, is to bo 
Baking by Sale or Mortgage.]— ‘‘ Costs to be i-egarihb. If, how(‘vor, iii. such a case (he e<|uity 
]>aid out of estate:" no siilqumia lie's against of redemption has }>een valued at Die tinu* (>f 
detmidaiit, bat part of esiate to be sold, (ktnnon the institution of the action at such a, sum as, 
V. Erchj, Dick. 115: Peamieson Costs (App.), vii. with tlic re.st of the estatt*. to bo ad ministered, 
Where costs a.re ([(‘(.ireed to all parties out of a, amounts to l,0tH)/. or u})wards, lait it afterwards 
real (.'state, though one of them die before taxa- turns out, on a sale by the mortgagees, that the 
turn, Die costs an.! a lien upon the estate, and the })rocecds of SLn.;h sale, together with the rest of 
heir-at-law ()£ Du' decea.sed party is entitled; tlu' estati* to be administered, amount to less 
ami there being nothing in the<tecroe executory, than 1,060/., the lower sralii applies. Xc/n/mwa/q 
thciv is no occasion, to i'(!vivt'. JJIt>in>r v. J/nr- In ?v\ 7 Cii. U. 176 ; 38 E. T. 370 ; 26 W. it. 300. 
rc’/.v, Dick, 251 ; 3 ,Atk. 772. A husband devised his wife's freehold to the 

Peal estates wt'iv devised intrust, to raise a wife for I ibq remainder in fee to Dm plaintill. 
legacy for a chiHsof m.‘xt of kin. Tim h'gacy was Tim wife recm’ved other consid.'rable bemdits 
rais('d a, nd carried to a separate account in the under 1 Im will. Sim elcctdl to assert her lights 
suit and aUm’wards costs were incurred in over (he freehold, and sol<t it, upon wliich tlu; 
a,H{‘t!rta.in{ng the class in the; ma, star’s otlice. {daintitf brought an act, ion a-iul recovered, under 
Upon petlDoii of the h.*ga1ces, sucli costs were tlie e/piitable rule of compi^nsatioii, the value 
ludd to be a charge on the e.state, and wore of the freehold so sold. The action sought 
ordered D> be raised. I)u(fdalf> y. J)K(jd(Ie^ 12 administration of the tt*s(ntor’H I'state and also 


Bt'uv. 247 ; 10 L. d., Cli. 42 ; M dur. 234. 


(>f the estate of the wife, whr> Imd simuj died. 


In a suit to a.seertain tlie (construction of a will The co.sts were ta.Kcd liy the master on the lowi'r 
of real estate, and to (xirry the trusts thereof s(.:ali,'.. The plaintill a.ppe!dt.D to Dm judge 
into execution, the. court has power, if necessary, Held, that this was not an action a,ssigne I to 
to direct a sale or mortgage of a sutUcient part the chaimery division, as it might have been 
of the property lor the purpose of raising the brought any where, being HubstanDally an aet.icm 



foT the rccoveiy of land or damages ^ that it was 
only iiccidcntaiiy an administration aetion ; and 
that even if the plaintiff had obtained an 
administration decree, which he did not, as the 
esialedid not exceed l,00iK in valno, the costs 
ought to be taxed on the lower scale, llofferfi 
V. Jo}Wi<, 7 Ch, D, 345 ; 38 L. T. 17. 

Of Appeal.] — x\n appeal on the cnnstruction 
of a will, if nnsuccessfuh will in general be dis- 
missed with costs. Olnrh v, K. (> Ch. 885. 

The rule that costs shouhl follow the event 
of an appeal does not hold in an appeal properk 
laxjuglit in a suit which is necessary for the 
administration of the estate. In such a case, 
costs will be given out of the estate. Mfxwdl 
V. Ma,vfcdl, 39 L. J., Gh. 608 ; L. R. 4 PI. L. 506 ; 
23L. T. 325; 19 W. li. 15. 


— - — Security for— Set-off.] — In an adminis- 
tration action P. was found to be heir-at-law. 
K., who claimed to be heir, appt3aled against 
this decision, P, then died, and K. revived 
against H., his executor and devisee in trust. 
H. applied for security for the costs of tlie 
appeal on the ground of K.’s proved insolvcTicy. 
K. resiste<l on the grouTid that P. had been 
ordered to ]jay to him the costs of a previous 
appeal, which were of siitliciciit amount to be a 
security : — Held, that if P. hn<l been the respon- 
dent Ibis would have been a sutlicicut atrswer, 
but that H,, being only a representative, was 
entitled to be indcmnilieii, and tliat security must 
be given. Xn.'ujht^ In ri\ Knhjht v. (iardnor, 38 
Ch. D. 108 ; 58 L. T. 699— 0. A. 

1). Of Erveeufor O)' AdmhilafvafoT, 

In General,] — It is not an invariable rule, 
that an administrator should be allowed costs 
at all events. Wtlh'uiif v. .Hunt, 2 Atlc. 151. 

Executors usually are to be exempt from 
paying costs, even tliough great ditlicultics and 
delay have been occasioned by them, for the 
court will overlook these circumstances if it 
can. imi V. Ilnlhtt, I Cox, 141 ; 1 ll. R. 3. 

The only way in which executors can obtain 
complete exoneration is bypassing their accounts 
in a court of equity, and the court'is consequently 
anxious not to deter them from so doing bv visit- 
ing them with costs. Low v. (hrtun, 1 lleav. 426. 

It is ageneial rule that an executor is entitled 
to costs as fai- as goes to the taking the account. 
JSndon v.Lunndf. I Bro. 0. C. 362. 

Though an administrator is entitled to his 
c<>sts up to the account, the suljsequent costs 
will be 3’eserved if his conduct bo such as to 
induce, the court to do so. Landen. v. Oruen 
Barnard, 389. ’ 

An executor ordered to pay a fund into court 
does not thereby lose his lien thciuon for his 
costs. JUrnhhiHoj) v. Foufer^ 3 Y. & C. 207 • 

8 L. J., Ex. Eq. 8, * ’ 

The administrator ad litem gets his costs, 
although lio personal estate, but an executor 
volunteering to take out probate must abide 
by tlic personal estate, and cannot get costs 
emt of the real in default of personal assets. 
A auk V. Htllon, 1 Moll. 236. 

As to costs of executor whei'e account formeilv 
correct. Ifnhhord v. 

OMd, 14 Jur. 544. 

As between Solicitor and Client.]— One 

of two executom and trustees commenced an 
action against the other for the administration 


of the estate, and a decree was made. T'liore 
was no allegniiou of any miscojidiict on the part 
of the defemlaut. On the aetinn coming on For 
further c(>nsideratioii, Kny, J., gave th(; plaintilf 
his costs as betwe(‘n soluator and client, but 
gave the defendant- costs only as bet vvium party 
and ]>arty, hotiing tluit two s(;{s of costs as 
between solicitor and client ought not to }><_;. 
allowed to tim trustees; — Held, on appeal, that 
a trustee is eutitle<l to costs u,s bedwtam solicitor 
and client in ati, adiuiuistration aet'.ion, unless 
a case of miscdmdue.t is made, tmt a,gainsr him 
and that thedefendaiil must liavecostsas Ixitwetut 
solicitor and client. Loro, In JHil v. Spuraron 
54 L. J.. Oh. 816 ; 29 Gh. 1>. 348 ; 52 L. T 398 * 
33 W. R. 449— G. A. * ' 

Security for.]— Executors and administrators 
niust give security for costs like other persons, 
Shaw V. Sau. A 8c. 628. 

A plaintiff suing as executor, and residing out 
of the jiirisflietiou, may be compelled to give 
security for costs. Oath fart v. Ifownon, Hayes,773. 

Where Plaintiff.]— Executor phiintiil: (ia-nuot 
be distinguished in respect to C.osrs from tlu- 
pa, rty represented. li7utii/\\ U’ilOanwon, 2 Moll. 
458. , 

Bill by an admiiiistraior ; {lefemlant (himuns, 
and tlie demurrer is allowed. Bill dismissed 
with costs, ami so said to he the eojistaid (bourse 
in erjuily. Frazrr v. Moon\ Bunb. tKi. 

When letters of administration are rc^voloni 
tlie admiTiist ratur will not get his c-osts of aii 
administration suit instituted hy liim with know- 
ledge tluit anotluu’ ptu’son ehiiined to administer. 
Honurman v. Jlonurman, 1 (1i. 1). 535 • 3 | R T 
633 ; 24 W. R. 592— G. A. ‘ , 

E.xecutoi's wlu) insiiluted, an imjjropm* suit- iVu- 
tlie administration of the p(u*s(ma! o,stat (3 <jf a. 
Bstator wenv refused any <*osts tmtoflhat nstatix 
Itlrkardu v. Aft.-Hcn, Jamalrti^ 13 dnr. 197. 

It would ln‘ tluMluty (»f tin; i‘onrt to d(‘priv (3 
any jila-iut iir of the (Mistsof an improper adminis- 
tration suit, not witlistaialing there being a. 
diretdion iti the will that costs are to bepaai out 
of a ])artici!hir fund. Sembhs. Ytmntp In fu\ 
Yount/ V. ./Jo/ wan, *M Ij. T. 499. 

A., on death-b(‘d, (hisires i‘X{‘eutor tad totrfujblt^ 

B. for ])on<l debt ; executor puts boml iri suit ; 
bond ordered to be <h‘liv('red tip to be cancelled’ 
and ettsls td law ami equity paid by {ix<, <*utor ; 
but reverse<i as to costs. 11 / 7 , 7 */?' v. Itahnpj, Bj-o. 
B.G. 386. 

A testator lent a son '10(7,, for whieli the son 
gave liim a projuissory mdt;. The, testator Ijy 
his will, ex(‘cuted some years before the loan, 
gave the son a, legticy of’ltK)/. The son Itaving 
denied the debt, the executrix hroiight an aeti(»n 
on the note, whuvupon the son tlle/i a bill, pray- 
ing a <le(‘lar;irion that tin* loO/. was not a- debt, 
and tliat the note sliould be given tip (o be: 
cancelled, and a deelaralion that lie was mit-itled 
to his legm^y. A verdict having been given btr 
the. amount of th<3 BH)/. due on the note, the 
court dismissed the bill, diree.ting (be son, tb (3 
plaiiititl, to pay (he (‘xiuaitrix so mueli of the 
costs of the suit as were ocauisioned by his denv- 
ing that lie was ind(;bte<l to the testator, ircWAv* 

V. ireerAs-, 12 Jur. 994. 

The jilaintijf, as uiiministrator of a decoasiHl 
]>arty, instit uted a suit for dise.ov<n'y of a.ss(‘ts, 
wljcreupon a will, wbii.di bad biMm, supiiressofly 
was produced, and the administ, ration n.ivoki'd : 
—Held, that the costs claimed by the plaintifi; 
were incuiTcd l)}^ bbn, not merely in his pjivate 
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judgment is given de bonis propriis si non, &c. 
Baiy V, 8e.ys^ Mos. 204. S. P., Prmtrh v. 
Vlynres^ CoUes, P. C. 346. 

Whdre an executor had spent more aiwiit the 
legatee than the amount of the legacy, the court 
thought it too hard to give costs against him, 
though there was a decree for the pavrneiit of 
the legacy. Datm v. Anden, 1 Yes. J.“ 247. 

Where a plaintiff brings before the court, as a 
defendant, a party who had been named executor, 
but had refused to act, and states the fact upon 
his bill, such defendant is entitled, as against the 
plaintiff, to the costs of an answer in the nature 
of disclaimer. WeUtm v. Weldon, 1 Dr. k. Wal. 
379. 

An executor who ought to have been a co- 
plaintiff was made a defendant, and Lord Chan- 
cellor for some time doubted whether he was 
entitled to his costs, but at length ordered them 
to be paid to him. Blount v. Burrow, 3 Bro. C, C. 
90. 

Where an executor institutes a suit properly, 
and a co-executor refusing to join in it is made 
a defendant, this eo-execiitor will not he allowed 
his costs. Ckdhjer v. Dudley, Turn. & K. 421 : 
2 L. J. (o.s.) Ch. 15. 

Where the same solicitor acts for an executor 
and the other co-defendants, the estate will be 
charged, in respect of the executor’s costs only, 
with that; proportion of the sum due to the 
solicitor from his clients which the executor, as 
between himself and the co-defendants, ought to 
bear. Marmer v. Harris, i Buss. 155 : 25 11. B. 
20 .- 

Proceedings were stayed as against the legal 
personal representative. A petition having been, 
presented, professing to deal with funds standing 
to the general credit of the cause, ire was served 
therewith, and with a notice not to appear : — 
.Held, nevertheless, that he was entitled to his 
costs of appearance. Bowie u v. Adam a, 16 Bcav. 
312. 

Plaintiff’s demand in a suit for the administra- 
tion of assets, being on foot of costs untaxed, 
but the bill delivered agreeably to the statute 
2 Geo. 2, c, 23, the decree directed the costs to 
be taxed to ascertain what was due to the 
plaintiff ; the mfministratrix being held, not to 


right: as a party in another cause, but in his 
othcial chari'uiterof administrator; and as the 
grant of administration to him, tlarngh voidable, 
w'as not void, a, ml conferred on liini <luniig its 
continnanc-c the I’ight. of a lawful mlmiuistmtor. 
Jk^ W’-as entitled to be paid ou.t of the personal 
estate (.)f the <leceased, the ex])enses properly 
incurred in the duties of the office ;-~Held, 
se<'ondly that as tlie dCraurrcn* as to costs was 
overruled, the plaintiff was entitled to the costs 
of the hearing. Ifowleft v. Lumhert, 2 Ir. Eq. B. 
254. ' ^ 

An e.xeeiitor tinds certain juomissory notes in 
his testator s hamlwriting, ami demands }>ayment, 
but is met with a receipt in w.ri ting, signed by 
the testator. Tlie notes are made the subject of 
he(|uest in tlie w'ill to the .maker, and the 
executor upo^i the advice of counsel, brings an 
action ami hies a liill : — Held, that he was 
entitled to retain tlie costs of such action and suit 
out, of the estate. Foder v. Daooher, 6 W. B. 47. 

The executors of a solkutor hold e 7 ititle<l to the 
<iosts of a suit, instituted by them to raise the 
amount of certain judgments given for untaxed 
bills of costs, on account of the dealings between 
the conusor of these judgments and his devisee 
with the cemusee ; though more than one-sixth 
wa,s si nick off one of the bills on taxation, and 
tlamgh tlie defendant hiid offered to sulimit the 
nntters in dispute to arbitration, and to pay 
w'hatever might, be found <lue after the bills of 
costs had been taxed ami all proper credits 
alloweih Jhmfrey v. Gurley, 1 Dr. ik Wal. 1S3. 

An executor wnis allowcil, under the circum- 
stances, the costs of a cross ca,use for athninistra- 
tion of the estate instituted by him against his 
<',estiu que trust. A'cAsvo/ v. Buueomhe, 9 Bear. 
211 ; 15 L, J., Ch. 296 ; H) Jur. 399. 


Continuing Proceedings instituted by 

Deceased.]— Executors, by reviving, .rendered 
theinse,lves liable to costs from the commence- 
ment, on ilismissal of bill. Lnon v. ADKenna, 
2 Moll. 4f)0. 

An executor, after a bill tile<l by his testator 
had been dismissed Avith costs, reviveil the suit, 
alleging that he had intended to appeal. The 
exi‘e.utur was ordered to pay tlie costs of the suit. 
Jlorloeh v. JOaedley, H Sim. 621. 

, ‘'An order under the modern practice, allowhng 
an executor to continue tlie proceedings in an 
action instituted by his testator, wdiich order has 
been obtained by him after a judgment in favour 
of his testator, and after notice of an appeal 
against that judgment, is equivalent to tlie old 
order for revivor, and subjects him to the same 
liabilities. .He becomes in effect a substantiAm 
party to the suit, and is personally liable .for 
•('osts. Boynton v. Boynton, 4 App. Cas., 783 ; 
41 L. T. 450 ; 27 W. K: 825— H. L. 


Where Defendant,] — The rule, in relation to 
.)sls, to be, ])aid by an executor ilcfemlant, is the 
’7v/f',v V. JIarrimn, 


sa.me in equity as at law 
lAtk. 468. 

Where a debt of a testator is recovered against 
an exe(mtor at, law, costs art given do bonis 
propriis ; but in e(|uity it is discretionary whether 
tlu‘ (t\ecu1or shall t)av costs or .not. '(Jred-ale v. 
r redale, 8 Atk. 119. ‘ 

liill foi‘ an a(‘coimt against a,n administrator; 
the Master report, ed assets sufficient in defen- 
<iant’s hands. (.t)sts given genemlly against 
.defendant, and not out of assets : as at law, 
when dcd'emlant }>leads })iene administravit, 



EXECUTOE AND ADMINISTEATOE-ProccwZiw, 

1 by nvidHaiy legatees pmyal.M oxiic’istN ni'oiu.rlv 

iSiSSE?~ : 

--3 <]iuisti()ii vvficliicr t]u‘ cos 
chuig'es, or cx]>cnscs jiroperlv iiu 
^ tiave boon out ered into. Jh' 

-sS 5 

C/tamOpfn chancellors, a^^iiiist tlu^ exucntoiN 
toier partner of their testator' 
i exocutor claim arisino- out of a misi-epi-eserp 
•1.1. the testator aiici his (ahitarti 

I I'taj'itiff hnii iilivtiilr rt 

a^'amst the strrviviiiff oa.i1:ii(ir* 1 


wtsL ox w uriii lic^ieet and default, it was not a ' ’ 
propel* matte]' to be ])ut in issue xit that sta^^e of | the 
thc^siiit. V. 2 Fh. 221 V 10 ‘ 

Jj. J., Ch. 291 ; 11 ,]nr. -loP. 

hxecutors not alio wed the costs of 
which had been 
them by 

attendance furrdshed to the testatoi*. i 
Y. 2 Goil C. C. 742. 

■An action was lirought auainst the 
which they alleged ho had eouimitted oertn 

Mon of ♦*“ adiiiinistra- 

tmh 5 nn I ai'Pi'intinont of n new 

tiuhtee, and of a receiver. At the trial an order 

S"tiun which certain inquiries, for a 

conbisting of the common administration in- m-wio 
quiries jukI othez's with reference to the aHeg<‘d hjivin 
bu.achos ot trust, were referred to an otticial the ex 

leteree. ^ he referee reported altomdhor in fom.,,. /p iiui lo oe anowed t| 

the dctbndaiit, ami 

fuithcz consideration r- — Held that tlu' oI*n‘jiXi'-fr ir i t • 
imst pay all tl,e costs of the action up k, -u caS'l hi 
uciudiug the hearing on further coiisiclor-il ion serio I 'i ”1 * r”^ 

!xeci,t such costs as would have Cn ucur I T t ' ""lilar.crilic 

n Ob aining a simple administration’ judS e ■ cmfs' r"n ’ " 

sT T nil K. d™*’ '■ h. ' "•"''‘'‘'I''"' 

a\ K. having in ik-w dhsl inlcstal,e. lollcm of ls.'';liio!;.o'r';i whetlmr limy 

ihmnislmfion were, upon tlie assumption ilril onim !n Vi 'Iccidci 

•e had loft m, no.xt of Idn, granted to A J! i e f ‘ /i. 

-dicitor of the treasuiT, on behalf of tlio rmtrtk i t-osis juigiii IxMnxed 

n 18,53 these letters were rM tut ,tr.,uV’:" ing tux 

ahon was thcTcirpoii granted to M. K., tvho liml inemteri 't/ ’ '■'Xlmnses i 

con pinnouuced to he one of the nc.xt ’of kin irf u' ere J 

iKj. li. (>72 ; 2 W. 11 541 ” ’ ^ ^ ^ 

'A?;::." 

trusts of the will, does u 
his defence to other suits 
as e?;€cutar. v. Z/ 

Under an order in an 
tax the costs of executoi 


is,.i)eiK:}.i.::ne, imip 

nstihded against fho <-xccn(ors 
fiHi h'nmvrsuit, it is the prae- 
‘ entitled te their eost.s of (he 
nvet m (hat, thsu tlu\y sImU be 
3 HI uie adiuitiistratiun .suit ftir 
’t 01 their <h’scj large. N, GG 11 

aviijg <jied aftc-}' ap|jearan(X5 but 
theexccntiouof the costs* brshhO^kr^^^^^ jd Jim bill with 

include the costs of inmiexuiirtr } v n n ! ^ « dmirnstz'ator was 

stituted against him trator wls eutiti{‘d\!' •■~jnel<|,th(?adiuinis- 
27 Beav. 83. deceased diri h '' nnmrred by (he 

huinistration suit to Eci. li ’ b fr. 

including any casts, x • <. * 

/in the caiis^ fheh' tra^Sn^n’iiwk’ threv '”’'^1 iwlxihiis- 

•isuceessful, in other entiticii to li'is 'costs " ■dthm'mh n * 

ter, may be allowed; insufficient lo pay the , ebfi ■ ' “ ,l''’,.ve 

io™' cost “nS,' S.'"’ 7 %, ■!;;,, U .-'I'l 'j.J <-> « 

j>>v.(K.s.) 168; 12 ■|-«sh;iors's!di^i;;rrim7i:;[r:^^ 

Jration having boon anTpaid oirt ofi wlieilor and elicni, 

mt contamingthe hisufficient tot'iMv ^ n 

-1 ..rtg u rsiiri'ES!. 
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place. Gmuit y. Taylor, 2 Hare, 413. 
y^wale V. Milner, 6 Bim. 572. 


When the fiiiul iadohcieDt, the executors’ costs 
of an administration suit are paid thereout in 
priorit.y of those of the other parties. Tanner v. 
Danrey, 9 Beav. 339. 

Where, upon a bill tiled by a simple contract 
crc<iltor, the only specialty creditor is re.strained 
by injunction from proceeding in his action at 
law, and it turns out, upon the Master’s report, 
that tlie assets arc insufficient to pay the specialty 
cunlitors, the executor will have his costs out of 
the assets. ^ Yonny v. Mvered, 1 Russ. & M. 426. 

^^'hel*e, in a cretlitors’ suit, the assets prove 
insufficient for the payment of the costs of all 
paHip, the executors are entitled to be jiaid in 
priority, notwithstanding they have voluntarily 
confessed judgments, and thus denuded them- 
selves of the assets. Sandernon v. Stoddart, 32 
Beav. 155 ; 9 Jur. (n.s.) 1216 ; 7 L. T. 662 : 11 
W. It. 275. 

Ill a suit by a mortgage creditor for adminis- 
tration, where the mortgaged estate had been 
sold by consent of the plaintiff and the debts 
paid, and the remaining assets were insufficient 
to pay the cosis : — Held, that the executors were 
entitled to t.heir costs, charges and exjienses in 
priority to the plaintiffs costs of sale. Spendey, 
In re, Spendey v. Jlarrlmn, 42 L. J., Ch. 21 ; 
L. R. 15 Eq. It) ; 27 L. T. 600 ; 21 W. E. 95. 

An e()ui table mortgagee by deposit of title 
deetls hied^ a bill, iiraying for an account and 
payment of what was (lue u])on his security ; for 
a sale of the premises in default of ]>ayinent, and 
payment out of the proceeds of sale ; and for 
payment of any balance which might remain due 
out of tlie general assets of the mortgagor : and 
that, so far as was necessary for this purpose, the 
(sstate of the mortgagor might be administered. 
<.)u tlie decree a sale was directed, but no bidding 
was made, and the mortgagee offered himself to 
buy tlie premises if he was allowed to retain his 
principal, interest and costs, the suiplns to be 
paid by him into court. The estate was insolvent, 
and a tiuest ion having arisen between the mort- 
gagee and the administrato.r of the mortgagor as 
to whether the costs of tlie former as mortgagee 
were to ]>g paid in priority to the costs of the 
latter, Wood, V.-O,, decided (1 John, is: H. 126 ; 
29 L. J., (Hi. 548 ; 2 L. T. 565 ; 8 W. 11. 302) 
that the mortgagee was entitled to the ])i’iority 
he claimed. J’he administrator having appealed, 
the court made an order (but by the consent of 
the })arties) that the sale to the mortgagee should 
be contirmed, that he should be allowed to deduct 
from t he pu rchase-money the prh i cipal and interest 
due to him on his mortgage, and that the balance 
of the [)urcha,se - money after these deductions 
should be paid into court, but without prejudice 
to a.ny question as to the costs of the parties, 
Tnrk/ey y. Thmjmai, 3 L. T. 257. 

In a legatees snit, wlitre the assets prove 
insufficient for the payment of debts, the plain- 
tiff, and the other jiarties, with the exception of 
the legal jjersonal re})r<^seTitatiYe, are entitled to 
the costs of suit, as between party and party only , 
and the plaintiff is not entitled to any priority in; 
respect thereof, iffit the plaintiff; is entitled to 
the costs, as bet'W’'een solicitor and client, of get- 
ting in and realising the estate, and in priority to ! 
all other parties, except the legal jiersonal repre- ' 
sentative. Wettenhall v. Dans or Dennln, 33 ' 
Beav. 285 ; 9 Jur. (n.s.) 1216 ; 9 h. T. 361 ; 12 ! 
"W. E. 66. 

A married woman being entitled to a share of : 


Contra, j a residue for her life, with remainder to her chil- 
dren who were infants, a bill was tiled by her and 


her husband, and their children, by their father 
as their next friend, against the executor and tJie 
residuary legatees for the administration and dis- 
tribution of the tCAstator’s estate. When the 
executor put in his answer, a balance was (.hie 
from him, and he paid it into couit.. Afterwards 
he paid the whole of the testat<.>r’s debts remain- 
ing unsatisffed, some of them before and the rest 
after the usual decree, whereby a balance greater 
than the fund in court became due to him, and 
the Master so found. After the report had been 
absolutely confirmed the husband died, and the 
widow having declined to take any steps towards 
the further prosecution of the suit, the executor 
filed a supplemental bill, praying to have the fund 
in court, exempt from all costs, paid to him in 
part of the balance found due by the Master. 
The court ordered the executor’s costs of both 
suits, as between solicitor and client, to be .first 
paid out of the fund ; then the costs of the defen- 
dants, the co-residuary legatees, of both suits ; 
and lastly, the costs of the widow and children, 
of the supplementary suit, but not of the original 
suit, dachmny. Woolley, 12 Bim. 12: 10 L. J... 
Ch. 197. . 

A husband, whose wife was the executrix and 
residuary legatee of her father, opeued.aTi account 
at his banker’s in the na.me of his wife as such 
executrix. He afterwaids closed his separate 
account, but moneys belonging to him were from 
time to time paid into the wife’s account, and 
the wife drew against it cheques for the payment 
of the husband’s debts and of household expenses. 
The account remained for six years, when the 
husband died. The wife died shortly afterwards : 
— Held, that as the account was a mere agency 
account, and the balance belonged to the hus- 
band’s estate, the representative of the. husband 
and the wife must have his costs of two suits for 


administering their respective estates, in priority 
to the costs of. the other parties, for the right of 
priority rested u])on princiifie, and was not within 


priority rested u])on ju’inciple, and was not within 
the. discretion of the judge. Lloyd y. Pimhe. 
Emns V. Puglia, 42 L. J., Ch. 282 • L. E. 8 Ch. 
88 ; 28 L. T. 250 ; 21 W. E. 346. 

Where a joint creditor takes the benefit of a. 
decree for administering the estate of the 
insolvent partner, and "obtains an order for 
payment of his debt and costs, the executors’ 
costs arc prior charges, ]>ut where the executors, 
have denied assets, their costs are jiostpoued to. 
the debt and costs of the joint creditor. Lodge 
V. Pritcdiard, 4 Giff. 294 ; 11 W. E. 532. 


Retainer of Pund against Beneficiary for,] — 

Where a legatee is admittedly one entitled to 
a certain fund under a will, but claims more 
than his title to is admitted, and threatens a 
suit for payment, the executo.rs arc entitled to 
1 ‘etain the fund to which the legatee’s title is. 
admitted to meet tlie costs of the suit. IDdge v. 
Xewton, 2 Br. & War. 239 ; 1 Con. k L. 381 : 4 
Ir. Eq. E. 389. 

An estate was represented to a legatee l.)y the 
personal representatives as barely sufficient to 
pay the debts, but the accounts were not shewn. 
A bill was filed, and afterwards an offer wa.s. 
made to produce the accounts, which was. 
declined ; ultimately a small surplus was ascer- 
tained to exist, and to be due from the 
representatives, but which was totally insufficient 
to pay the, legacies, which wore of a very 
considerable amount. The court disapproved 

59—2 
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of the litigation, aud gave the plaintiff no costa, 
but (nrocled the representatives to retain their 
of their costs, Oftlcu y 
( jahj/. 8 Beav. (>02 : U L. J., Oh. 177 


1864 


Mscondnct of Executor or Admmietrator. 1— 
it IS a general rule that an executor is entitled 
to costs as far as goes to the taking the account ; 
hut where an executor, by his delay, had caused 
ail tlie expenses, except the taking the lirst, 
account, the court said they could not separate 
the expenses, and therefore gave him no costs. 
Arunfo/i V. 1 Bro, 0. C. ;'i(>2 

Executors guilty of a breach of trust, ordered 
to pay costs. Order confirmed on appeal, with a 
<hrcction that the costs having been taxed ex 
-girte, the court should send them back to the 
MastcTto be retaxed. Bretlmd v. Colies, 

An execiitor, guilty of misapplying trust 
fluids :--Hel(l, liable to pay the costs as far as 
related to the tmnsaction in question. Poeiwh 
X,MedmgtA}n,:}Nei^,mi), 

’Whore executors make an unfair appraisement 
nnd otherwise misbehave themselves in their 

SiSS! 

answer of an executrix was falsified 
b} l^oof, and she appeared to have acted fraudu- 

'o 

testator has directed that his cxecutois, for any 
expenses they might be put to, should be allowed 

2 Atk! m “ 

tho will 

agau bt the heir, aud to have a defective sur- 
lerulci supplied, chai-giiig tluat tlie estate was 

r 1 1 f."'® «'taeieut to 

M all the debts, exclusive of the copyhold not 
siuTendered, whereupon the original bill was 
dismissed with costs against the ‘■executor as to 
uintterT'*’ executor confessed the 

fluTci t Mil 

In Jakiiig the account of an intestate’s estate 
the plfimtitl:, in consequence of the evasive aiul 
ftaudnient conduct of the administratrix, had 
been under the necessity of emplovin^ an 
accountant. Before tlie hearing of further diree- 
tions, the adrninistratrix was m-dered to pay the 
^sts of employing the accountant. Tofier v 

Administration is taken out in 1771. Distri- 
bution to a certain extent is ma<le but a hirtm 
fraudulent pintericli No 
against administration till 
1802, and that is protracterl by admonition in 
court bdow till 1810:-.Held, mitwithstandii " 
lapse, ^ that adnnnistrator should ])ay interest 
with animal for wliolf* w 

undistributed, with costs incurred since oi-iginul 
decree, btaejmle v, Staepoole, 4 Dow, 200^ 

torZ tZZ ‘'^^^ainst an execu- 

Toi up to the decree, when the defence w-is nn n 

fhe answer evasive and coni 

ciSn'yi'S y- 


by will, 111 181 y, directed his executors jukI 
devisees ,u trust fo sell his real aud perso, 1 
estye, au,l to p.ay ]e.gu<.ies to his nephews a, h 
iiiccCh 111 classes, and to distribute tiie residue 
also aiiioiig Ills iieplicws ami nieecs. They were 
empowered to postpone the sale and coiiversioii 
lor five .vears, imt ordered to pay tlie iiicoine to 
the poiisoiis entitled in the meaidinie. Kor Hy,. 
y«m belore the bill was filed tliey kipt tlie 
®i'-m ®ii" withiad sugwsiiiig imv 

diflicuH les us to Uiea-scertaimiieid of tiie ciasses'- 
kept no nceouiits : paid only a small part of ' the 
lewcies, and to tlie rosidiiary legatees neither 
milu 'nterest ; gnve no iiiforniafion ; 

and when aiipbed to for aecuiiiits. sent no reidv 
ythough ilhtorate men, and tlic estate la -.'c' 
they were ordered to pay tiie costs of the su t 
tor administration, with the exception of costs of 
inoviiig the pedigree, if'm; v. AVw/, f Cliff ■j2"i ■ 

9 Jur. (N.S.) 11 22 i y L. T. 254. ■ 12,. , 

IVhere a testatrix by her will gave all Iicr 
triist lo sell and e,,.,- 
vut the .same, and after payment of debts and 
exi.onst« to pay and dividii the trust 'nmneys 
amongst certain legatees, and the exeeufors had 

bi t Ind’fw !'“'■* "t <>HMr legacies, 

but Ii.ni foi .seven years never )iiu<l mivtliiiig t,, 
the other Icgatec.s, wliu had npplie<l tu'thcm' for 
payment or lorjmrt pavmciif, (uit of tho m<mcvi 
leccived by the (‘xeeutcr.^, the court decreed that 

the with the costs of 

rnc .suit, they eonsciitiug to pay iiit<M'(‘st on the 
moiicys nupioporly remaining* ill their hands 
and alsc) t<» ,st rikc ()tr a (‘onsidcrablo part of their 

S' "’‘o’y V. iSimV/, ;{ 

ftui. vV C. 42 : ] .fur. itSKi ; ;{ \v. ,R. 224 . 

fecmble, in an administrat ion Huij iiv h‘ea,tccs 
against cxec.utors, alleging t hat the legacies omd/t 
Imig .since to l.ave hion paal, and seiddn!. p 

ay .uidu, 0 evK dice ol wilful default, though 

aot specitieally eliarged by the bill, .//,». 

■ A testator liy l)is will, made A. and B his 
executors. ],. died, ami a suit was institut<‘d to 
admmister Ins estate. After (hrivo and reourt 
made m this suit, Imt bidore B/s assets liad been 
distributed, a residuary kgutee of the oritdnn? 
testator tiled a hill agiilnst A. and tin* pm-somd 

estate ot b. ^wth liability in resiieet of balanei^s 
improperly retaineil by ^V.and Bias cx!>eii^ 

Held, that notwithstanding the pendem^v of tin* 
former suit, a decree in the laltiT suit llir q ng 
aapimts as against A. and lb’s imrsomil represe 

thuait, 84 I 2 . J,, oil. 3^52: 18 L T 81 — 1 
Beversing 88 Beav. 408. ' ' 

After decree in a creditors’ suit aiminst 
executors of a deceas(‘d testator, a bill was tileii 
by a resHluaiy legatee seeking to chmw m 
executors m respect, of balances imnmiM-rlv 
suit fa ih tinder a decTce made in the iLuxt 
imt" tljn accounts in the ereiiitors’ suit 

but giving leave to surcharge and falsifvd laive 

iiUd, tiiat, the cxw.mtors ought not. even 

•1 loZd t'se Iiaiiuiccs. i„ be 

allovv td 1 my costs i n t ho la t te r su i t /// 

hif'.ii f/"'' sH'iiU bo<(uc.sts. aii.ioinfcd 

will f <-‘x«:ubir uf bl,s 

yll. 1 ait ot the estate consisted of .leaHchoids 

obshSmr’wiri^'''’^^’ 7 »>i«w.i'iucf amt 

oDsnuction, winch occasioned mucli exT)ens(‘ to 

the executrix at.d delay i., the admin tut St hm of 
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to gS thf <Mrix “hTst'' n f-H f 

Iiis^elaiin TlKM‘xecufor cnmm with tlie costs of the inquiries and accounts 

for the aAniuisU.athi,f, f tSi e ^ HolftW f of trust ; but on the cause 

luitwithstiUKlincr (i,f. coming on for further directions, lie was allowed 

was ontine to oht niisoonduct, he such easts of the subsequent proceedings as were 

brdiiiUovved a &«., unneoessarily sel ing 

per.-^^ 1.° ™; sin f n oo • n’f. ^ T “f T ’^'‘lances in liis hand.? 

; ;?!!? iV?^" when he and resisting navniont of debts by a false 

admiuistntfon of pretence of outstanding demands charged with 

the ox^Srirta ^P®*' '^«t the court 

s mid bo ni w ’ f aforesaid, he refa.sed to make rests iii the account. CmoMt 

hhoulcl bc allo^^ed hrs costs, charges and expenses v, Betlinne, 1 Jac. & Walk. 586 * 21 E R 241 

the'actL“‘“Xlm^^^^^^ commencement of Executor, though in the resAt made answer- 

thc aaion j,lg incurred 

lf*n suit wr^niri 1 through neglect, or chargeabie with interest for 

It a suit. •v\(>uld Iiavc been proper, and the retaining money in his hands, vet if there is 

hTmh!cmuhmtoTto*'‘“'w^ nothing beyond such negligence 'or retention of 

an thre ats f ? ‘® ought not to pay money, is still entitled to the costs of the suit, 

all the cos s of sucli suit, though in the course of Tmcen v. Toiomml, 1 Moll. 496. 

^ bus misconducted An executor retaining balances, an<l therefore 

wou ft ; ’ 1 ^ ^ ^ of the executor charged with interest, gets his costs notwith- 

^ 7 ?^^’ he ought then standing if his accounts are not falsihed. Flana- 

1 I Molise. 

Tt! ’ I ^ 11 1 executor or trustee, who retains a balance 

III tins case his honoui' allowed executors in his hands, and against whom a suit is iiisti- 
cham/')^^ to tlie tune of the decree, but tuted, will not be charged with the costs of the 
iinlYJlL ; Iw \ ^ ^ subsequent suit, except under circumstances of considerable 

mquHus inch wi^c solely occasionctl by their misconduct. Where a suit is instituted with 
S V* 1 ■ • '^1* 1 . unnecessary^ haste against ati executor or trustee, 

r.xuauois. aganist whom an inquiry has been who has not greatly misconducted himself, he 
dl l eel ed as to wliat jiai’t ot the testator's assets will be allowed liis costs. Bennett y. AtlUm 1 
nnght, but tor their wiltui default, have been got Y. & C. 247 ; 4 L, J., Sx, Eq. B5 
in, and who have bi^en guilty of some act of ahe court will allow' an * administrator his 
negiigeucxg niay, noyertheless, be entitled to general costs of an administration action brought 
Uicir costs ot an administration suit brought against him by a next of kin of the intestate, 
against them. Jiaile}/ v. 6'a///^7, 4 1. 0. 221 ; even where the greater part of his claim for 

' p Ir. 1 ‘ • • ^ . . expenses of realisation has been disallowed,. 

Cos s ot an administration suit given to an provided that such claim was not improper 
executor, lUougdi charged with tlie consequences dishonest, or monstrous. Nor will the adminis- 
ot an improper uiyestment. Knott v. Cottee, 16 trator under such circumstances be ordered to 
V‘ ; 18 ..Uir. io2. pay interest on the balance of the estate in his 

r.x,e(*utors having retained in their hands large hands retained to meet such claim. Jone^ In re 
balances arising from the estate without invest- Chridmru Y, Jone,^^ 66 L J., Ch 439 • ri8971 2 
mg them, an impiiry was directed as to the Ch. 190 ; 76 L. T. 454 ; 45W, E. 598.’ 
ju’opriety of their conduct, and they were charged 

with inbirest at 4/ per cent, upoii a portion of Neglect of Duty.]— Mere neglect of duty inan 

sue.n balances Held, that in pursuance of the executor, as, for instance, the omission to invest 
general princqde, the executors could not be balances pursuant to a direction in the will, 
allowed 1 he costs occasioned by the iiuiuiiy. if nnacoompanied by fraud, is not such miseon- 
1 ! ^ ’ duct as to disentitle him to the general costs of a 

11 VV. .H. /,). stiitfor the administration of the estate, although 

^ 1 m «i^bjeet him to the costs of so much of the 

where Interest given against.] — Irustees or suit as was occasioned by such neglect. Bieiah- 
executors ehargeil witli interest do not therefore hujton v. Grant, 1 Ph. GOO ; 10 Jur. 21 Affirm- 
lose their costs. Wood-head v. Marriott. C. P. ing 11 L.J., Ch. 171. And see .S'. 61,10 L. J.. 

( ftv /'ll. -I *1 T T .Ti. ^ , y-v ’ 


(kioper, 62, 

When the court gives interest against executors 


Ch.l2; 9L. J„ Ch. 142. ” ' 

^ The estate of a testator w^ho died in 1832 was. 


.. .igunisi,k;.vfcuLOi'H iiie esiarc or a testator wmo died in 1832 was. 

as a remetly tor a, i>rea<‘h ot trust, the costs follow distributed in 1847, at the written request of the 
ot course, y. Yes. J. 294. 8. persons beneficially entitled. Another part of 

mi ' d/c,y/c// V, Ward, id, 583. the estate, which fell in, in 1852, was distributed 

1 he Master ot the .Polls in giving costs against also at the request, but not in writing, of the. 
execait oi s, went into the circumstances as a bcnefiicianes, and in 1871 the acting trustee died, 
ground tor it, observing that lie did so, seeing No accounts or vouchers were forthcoming from 
the rule laid down in so general a manner in the trustees, A bill filed in 1872 by one of 
beers x. J/ual (1 Ves. J. 294), to which he was the beneficiaries a.nd her husband against the 
not quite prc})a.rcd to accede, as there might be surviving trustee, and the representative of 
rnany cases in wliich executors inust pay interest the deceased trustee, for administration, was 
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<lismissecl ; but owing^ to the negligence of the 
trustees in not keeping accoxuits and vouche^rs, 
without costs, Puyne y. Evem^^ L, B, 18 Bq. H5('). 

Megiect or Eefusal to Bender Accounts.] — The 
mere fact that an executor neglected to vender 
accounts when asked, is not of itself sufficient 
to make him liable to the eosts of a suit for 
administering the estate, y. Jackmn^ 15 

BcaY. 101, 

Wlicre executor had refused an account, but 
■oTi bill filed he gaTc onei in hisanswm’, and plain- 
tiff; took a decree for account, and it turned out 
•on Master’s report that account was correct, 
court gave plaintiff costs up to decree, and defen- 
dant those of subsequent proceedings. Amm., 
4 Madd, 273. 

Neglect or delay in furnishing accounts, or 
even refusal to furnish accounts, will not, in 
every case, be sufficient to induce the court to 
order a trustee or executor to pay the costs of an 
administration suit ; but where the neglect, 
delay or refusal is accompanic<l by improper 
dealing with the trust fund, he will be onlered 
to pay the costs except in so far aa tlicy are 
clearly not occasioned by his misconduct. Jleutjh 
V. Smird, 33 L. T. 658 ; 24 W. R, 51, 

8., a solicitor, was executor of the will of the 
testator in the cause, who left his residuary 
estate to be divided between H. and Gr. H,, (b H. 
being trustee of H.’s share. 8, paid. r>r)b to 
O, H. on account of his share, but refused 
or neglected to furnish accounts, although re- 
peatedly requested to <lo so, on tim plea that 
he had mislaid them. The suit was instituted, 
but on 8. furnishing an account, the plaintilt 
agreed to compromise, but his offers were refused, 
and an order was obtained against 8, to pay the 
fund into court, 8. had also dealt improperly 
with the fund : — Held, that he was liable for the 
costs of the suit, except in so far as they were 
not incurred through his misconduct. J/x 

An executor ancl trustee who had acted, but 
not proved, refused, and insisted that Ixo was not 
bound to account, and he placed every impedi- 
ment in the jdaintiff’s way. Having failed in 
his contention, the court, on making a decree for 
an account, directed him to pay the costs of suit to 
the hearing, Poy?ifiui v. llhka nho/i, 31 Beav. 340. 

An executor having neglected to render any 
accounts, and vexatiously obstructed the taking 
of them in a suit, the court on an m'lministration 
summons refused to allow him any costs, Jihiy, 
In >•«?, Gilhert v. Zee., 34 Beav. 574 ; 11 Jiir. (K.s.) 
899 ; 12 L. T. <S18 ; 13 W.B. 1012. 

Executors who had neglected to produce their 
accounts, deprived of their costs of suit up to the 
hearing. Gresham- v. Price., 35 Beav. 47. 

To an administration suit, the executors put 
in their answ’'er that the suit was vexatious, and 
that nothing was due, and resisted the demand 
for an account ; but an account being decreed, 
they claimed, first 400/., and subsequently 60/, ; 
but the chief clerk having certified that 220/. was 
due from them, the court ordered them to pay 
the costs of the suit, v. Sanderson, 3 Gift’. 

434 8 Jur. (K.S.) 329 ; 6 L. T. 151. 

When trustees refused informatioTi and an 
account of the property to the plaintiffs, who had 
an interest in the estate, and other proceedings 
had subsequently been taken whereby the costs 
of the suit were greatly increased, the trustees 
were directed to pay the costs of the suit up to 
' the hearing, as if it had been an ordinary admmis- j 
tration suit, and as to the rest of the costs each j 


party to bear his own, TMof v. Ma}\di field, 
L. K, 3 Ch, 622 : 19 L. T, 223. 

Trustees and executors, wheii called upon to 
.render an account, offci'cd to allow the plaintiffs, 
who were residuary legatees, or an aci'onrdant, or 
any other, person nainetl by the plaintiffs, to 
inspect the aetioinits. Not wit lista,iuliiig t his oiler, 
the acting e.xecutor and trustee refused to allow 
the plainliifs solicitor to interii're with t}u‘ 
accounts, alleging that, he was impiiring, ,n(»t in 
the plaintiff’s interest, Init in bis own, he Imving 
advanced money to the plaintiffs. Tlie exeeiitors 
' and trustees were onlered to pay the eosts of the 
suit up to the hearing. Jiemp v. Jfurn, 4 (Jiff. 
348 ; 1 N. R. 257 ; 9 Jur. (N.s.) 372 ; 7 h. T. 666 ; 

: II W. E. 278. 

When executors and trustees had, prior to an 
administration action, distributed thn'e-foiu-ths 
; of the residxxary property, hut had been irregular 
! in paying the iiicomo of the other one-fotirtk 
I (which was liehl ])y them in trust; for a 
j person during her life, and afterwards for her 
I children), ami had persistently negieded to 
: furnisli accounts in respect, of. tins share, on 
an adiainistralion n<‘tinn htnng brought by the 
persons entitled to the om'-fourtlj share -Ht'hl 
that the costs of the action, including t lu)se of thci 
hearing, but excepting those of the accounts and 
in(|uiries, nmst be paid by the trust xh.‘S ])ersonaUy, 
aiul that, the remainder of the costs must in the 
first instance be thrown on the wlmie of the 
residuary property, the ])roporti<»n of tlu'iu whieh 
would have l)een payable out of tlio Ihri'c-ftjurtlis, 
if such parts had not been <list riliUted, being 
borne by the trustees personally, and the 
remainder be.iTig ]>aid <n}t of the one-fcuivth share 
actuallv administered in the atUion. 7/c//, /n re, 
Path V. Pell, 39 1.. 1’. 122. 

IIiKku’ the rludicntin'i.^ A(*t if an administration 
action be rendered necessary so.lely by t he neglect 
of a trustee to furnish ac(‘onnts, the decree ,sh<ud<i 
be. so framed as to enabU; tlie <u?urt to throw the 
whole costs of tlie act ion on the party in tlcfault. 
Jlayier, In re, Wallelt, Jn. re, J/ai/ier v. Wells, 
32 W. R. 26. 

Items disallowed in taking Account.] — A 
residuary legatee objtte.ted to the aeeoiinl rendered 
by the execidors, and on tlnlr effusing to pay, 
in discharge of all hi'r claims, a sum larger than 
the anuvuut thereby shewn to he <lue to iier, filed 
a hill against them for administration. in the 
suit they were tlisallovvetl certain items of dis- 
bursement, and in consequence the balance haiiid 
due from them was larger than the amount which 
the plaintiff' ha<l offered to aeaxq)! Held, that 
the executors ought not to be ordcj-ed to pay the 
costs of the suit, which was consecpieat on their 
mistake, Init that they were entitled to retain, 
their costs out of the fund in the usual way. 
Smith V. Cremer, 24 W. Ji. 51. 

A rcvsiduary legatee objected t(» (.certain ite.rns 
in accounts furiiislied by the executors, anHuinting 
in all to about 10b/,, ami issued a writ, for u'u 
account specially indorsed under dndic.iiture Act, 
Ord. Hi. r, 8, ami payment of the balance. An 
account was taken umler Ord. NV. r. 1, without 
any plea<li]igs being delivered, and the chid' clerk 
disallowed ail tlie items objected to, ami made 
his certificate accordingly ; — Held, that the 
executors must pay the costs (ff tlie actiem. 
Iltnhhjffe, Jn re, Pearce v, Iladeluffc, 5b L. J., 
Ch. 317 ; 44 L. T. 96 ; 29 W. ii 420. 

"O'ureasoua’bl© Oon4u0t.]-~--Executor refitsing to 
act on will without the sanction of the court, 
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ordered to pay costs when construction plain. 
liar re if v. llarrcy, 3 Jur. 911). 

A trustee refusing to pay a legacy without the 
direction of the court, in a ease which admits of 
no doubt, u’-as i-efused his costs, but was not 
nuuic to pay the costs of the suit, because he 
might have acted fi’oin ignorance, and not from 
any improper moti ve. Kmfjlit v. JlartltL 1 Euss. & 
M. 70 ; Tam. 287. 

A |)arty was unable to obtain payment of his 
legaey^ and his portion of the residue without 
suit,^ The case being clear, and the remaining 
portion of tlie residue having been paid by the 
executor, he was charged with costs. CnrfiftY. 

8 Beav. 242. 

Plaintiff, a trustee and executor under a will, 
brought an action, for the administration of a 
small estate, on tlie ground that it was in the 
interest of all parties, as there were doubts as to the ■ 
true construction of the will, and difficulties and 
disagreements with regard to the interpretation 
of the trusts, anil that he needed the protection 
of the court. The defendants, the beiieficiaries 
(who, after the commencement of the action, had 
vsuggested that the ipdckest anil least expensive 
mode would be to state a special ease for the 
opinion of tlie court), denied that it was in the 
interest of all parties that the estate should be 
ailministered under the direction of the court, 
and contended that the question of construction 
was in no res])ect doubtful. They submitted 
that the action slioiild be dismissed, as being 
unnecessary, harassing, and destructive of the 
trust property: — Held, that the action must be 
ilismissed witli costs to be paid by the trustee 
personally, as the court will not allow itself to 
be made an instrunieut or mere agent of oppi-es- 
siou, nor interfere where the only result must be 
to despoil of their pro[)ej'ty persons unable to 
protect themselves, and in this ease there was no 
gromiil whatever on which the court could be 
asked to interfere excejit the question of con- 
struction of the will, anti that was not in doubt. 
Cahhitru^ Itt re, Hagew Rutland, 4(5 L. T. 848. 

Executors of trustees tleereed to pay the costs 
of a suit rendered necessary by their having 
refuseil to pay over the trust fiiiul on reasonable 
evidence of jl person’s death ; but, inasmuch as 
the trustees liad been guilty of a breach of trust 
in relation to the fund, the costs were decreed to 
be paid out of the assets of the trustees, and not 
personally by the executors, X//.ve v. Jungelon, 

1 Coll. C, C.*184 ; 8 Jur. 418. 

An executor, who, as allegeil, occasioned the 
suit by not admitting the sufficiency of the evi- 
<leuce of residuary legatees in support of their 
title : — Held, not entifled to retain a portion of 
the assets paid over to his solicitous to defray 
the Costs of defence. }\llletn v. Joner, 5 Jur. 023. 

Legacy assigned iq)on certain trusts. Trustee, 
notwithstanding notice of former deci'cc for 
administj-atlon of assets, hies bill for payment of 
legacy. Court refusi'd to assign legacy to him, 
he luiving acted iinprovidentlj, or to give him 
costs: and executors refuseil costvS, because they 
should have moved to stay proceedings, instead of 
answering trustees’ bill. Paekwoad v. Jfaddiwn, 
1 vSiin. .Sc 8. 232 ; 1 L. J. (O.S.) Ch. 107. 

On motion, the executor not objecting, if the 
record is iix a condition to obtain a decree, the 
oriler of reference may be made to take the 
account. Xt is cheap and convenient, and 
exi.'cutor refusing to consent to have his account 
taken in this wa.y, has his costs refused to him. 
Jilaek Y. Cre'ajldoH, 2 M.uU. 555. 


The testator left the bulk of his property (all 
personal) to his wife, after a few pecuniary 
legacies. The testator left a large contract for 
wheat incomplete at his death, and was the 
personal representative of his deceased father’s 
and brother’s estates, in respect of which there 
\vere still unsettled claims. The executors paid 
the small legacies ; but before paying over any- 
thing to the widow, required, as 'an iiulernnity, 
to have a large portion of the residue impounded 
for twenty years. The widow at Erst agreed, but 
afterwarxls withdrew her consent, and hied tliis 
bill for administration, and }>aymcnt over. No 
additional claims were established either in respect 
of the wheat or the estates which the testator 
represented or otherwise : — Held, that though 
the period of twenty years wms too long to ask 
to have the indemnity fund impounded, yet that 
the executors, the defendants, were entitled to 
their costs. Camhray v. Draper^ 15 Jur. 735. 

Credits taken in error in Accounts.] — Execu- 
tor’s account surcinirged. by the amount of a 
credit taken for proportion of annuity payable 
by testator to executor for life of testator, which 
was not apportiouable, being honest mistake, is 
not a ground to disentitle him to costs. A dis- 
allowance of credit honestly claimed, though 
mistaken by the executor, is not a disaffirmance 
or falsification of the account rendered; it is 
nut like receipts found to have been, had, •which 
the executor did not disclose ; noi* payments 
alleged, which the executor did not make. 
Executors’ costs are tlie first charge on the 
personal assets ; and then plaintiffs costs in the 
cause on a bill to administer, ko. When the 
suit has been fairly instituted, the old I'ule that 
plaintiff's costs are to abide his priority, does not 
apply. Betmett v. Gohuj^ 1 Moll. 529. 

Admission of Assets.] — The executor having, 
by admitting assets, prevented the account being 
taken at the proper time, was ordered to jiay the 
costs of the suit, being precluded thereafter from 
alleging or relying on a deficiency to the prejudice 
of thepiaintifl:. Baetaih yy. Maearthy^ 1 Moll. 185. 

An executor, in a suit for the arrears of an 
annuity under a will, dis}.mting the title of the 
plaintiff to the annuity as a question of law, but 
admitting assets sufficient to pay funeral and 
testamentary expenses and legacies, may be 
decreed to pay the costs of the suit in adcUtion 
to the arrears, and is not entitled to <a decree for 
an account of the assets prior to any decree being 
made for costs. Bock v. Oalleii, 5 Hare, 531 ; 17 
L. J., Ch. 144 ; 12 Jur. 112. 

Upon motion, after an administration decree, 
to restrain a creditor fiom prosecuting an action, 
the administrator admitting assets, but disputing 
the debt, the costs of the action, down to iiotice 
of the decree, together with the costs of the 
motion, were ordered to be paid by the adminis- 
trator immediately upon the creditor establishing 
his debt. King v. King,, 34 Beav. li) ; 34 h. J., Oh. 
195 ; 10 Jur. (ks.) 752 ; 10 L. T. 882 ; 12 W, E. 
1095. 

Of unfounded Claims hy.] — Bill for a residue. 
Defendant, the executor, by his answer, stated 
declarations of the testatrix that the other rela- 
tions sbould have no more than their express 
legacies, and hoped to prove that the surplus was 
intended for the executor. He was made to pay 
costs for thus insisting on the surphxs. Bmflg v. 

1 Poimll, Pre. Oh. 92 ; 2 Vern. 351. 
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Where the administratrix of a deceased person 
claimed a portion of tlie estate beneficially, and 
a suit was instituted to recover tlint portion from 
her, in wliich the plaintifi's were successful : — 
Hold, that the administratrix must bear the costs 
of the suit. Brnht v. Knotty 12 Jiir. 

In cousei-iiience of a groundless claim of an 
administratrix to frec-bcnch out of her intestate’s 
cnpyhohl estate, she is made defendant in a suit. 
Under an order of reference to take an account 
of the costs and expenses incurred by her solicitor 
in his character of solicitor to her as personal 
represen tat iye of her intestate, the Master must 
allow the costs of that suit, and has no authority 
to disallow them because he may think that the 
suit was occasioned by the improper claims of 
the administratrix herself. Watklm y. Mante^ 

1 L. J. (o.s.) Ch. 82. 

Where executor sues in the joint character of 
creditor and legatee, he is liable to pay additional 
costs if any caused by claim as a creditor un- 
supported. V. Shurj)lm, M‘Clei. odd ; 

13 Price, 74-0. 

Plaintiff being himself an executor, filing bill 
as crcditf>r aiuL legatee for an account of the 
estate of testator, is entitled, having obtained a 
decree, to costs out of fund in coiu’t, although ho 
had obtaiue<,l no more information than luul been 
offered to him. Ih. 

Executor’s Cross-examination of Creditor.] — 
A., being entitled to a life interest in a fund 
over which she had .a testamentary power of 
appointment, borrowed, in 1871, from 13. 350/. 
on the security of a covenant that 1,250/. should 
be paid one month after her death. She died in 
1884, having by her will appointed exeeutors, 
and directed payment of her debts, and also 
that C., one of her executors (a solicitoj*)? slionld 
l)C entitled to charge and receive payment for 
all professional business to be dmie by him under 
the will. 0. was one of the attesting witnesses. 
In an administration action by B. on behalf’ of 
himself ami all otlier creditors, the estate being 
insolvent : — Held, that the executors could not 
be deprived of the costs out of the assets of a 
cross-examination for the purpose of investi- 
gating B.’s claim, though no })roccedings to set 
aside the deed were subsequently taken. 

In re, ////iv/m* v. Yhinfeomr, 55 L. J., Ch. 
373 ; 31 Ch! 1). 6G5 ; 54 L. T. 375 ; 34 W. K. 
3P5. 

Eurther Consideration.] — Although appli(‘.a- 
tions for an order on further consideration are 
by Ord. UV. r. 2, sub-r. 1(>, where the estate is 
insolvent, business to be disposed of in chambers, 
a plaintiff will not be disallowed his costs of 
further consideration in court where the distri- 
bution of the insolvent estate gives rise to epres- 
tions of difficulty. I Ik 

Summons adjourned into Court by Executor.] 

— A testator made a voluntary settlement which 
was admitted to be void against his creditors. 
The trustee of the settlement paid 580/. into 
court. Au administration action wms necessary 
to find out the amount of dtdjts. The claims of 
the creditors amounted to 504/. The chief clerk 
ordered the clear balance to be paid to the 
trustee, leaving the creditors only a (lividend. 
The summons was adjourned into court by the 
defendant the executor : — Held,, that the order 
. ; of the chief clerk was right, and that the defen- 
dant must pay the costs of . the adjourned 


summons personally. Turner, In re, Turner v. 
Turner, 51 L. T. 107. 

Of defaulting Executor or Administrator* ]^->~ 
In an administriition or creditors’ suit against a.ii 
executtw becoming ]>aukiaipt or inschvent, and 
wdio is, at tlie same time, imlelited to the estate' 
of his testator, tlie costs of the exo(mtor incurred 
before his liaiikriiptcy or insolvency will be st^t. 
off against his debt, ami the costs of the same 
executor ineurn‘d in the })ro]>er pcrforma.n(H^ of 
the duties of his trust after his l>aukru|’)tc.y or 
insolvency will be allowed out of the estate. 
t%unuel V, Jonr)^, 2 Hare, 24t) ; 12 X^. Ch, 49t> ; 
7 Jiir. S45. 

In a creditors’ suit, a defaulting administrator 
and his assignees, apjiointed pendente lite : — * 
Held, not entitled to any <msts. Curr v, Hender- 
mn, 11 Beav. 415 ; 18 I.‘ J., Ch. 39. 

In a creditors’ suit, the assignees of a bankru]>t, 
wlio is a defaulting executor of the deiaiasetl 
debtor, are not entitled to their costs of the. suit 
out of the testators estate ; ]>ut if the plaintiff 
sought to cluirge the assignet*s witii Hu* recei[)t 
of specific parts of the testator’s estate aiulfaih‘<l 
to do so, the assignees might be ent ilhul to costs, 
Mfmey v. J/fwx, i Hare, 319 ; 11 U. *L, Ch. 299 
(5 Jur, 038. 

Where, after the (commencement of an adminis- 
tration action against a defaulting executor or 
trustee, he becomes bankrupt , and under s. 49 of 
the Bankruptcy Act, 1809, his dt'ht remains 
nndischargetl by the bankruptcy, he is not 
entitled to be paid any of his (.tosfs of the mdion, 
whether incurred, before or after the bankruptcy, 
until he has made goo<l his default. But wlu,‘re 
the debt of the defaulting (ixeeutor or trust, (;e 
has been disilinrged by Ids bankruptcy— as 
where the bankruptcy has taken place prior to 
the Bankrni)T(\v Act, 1809; or where, aftm' tht‘- 
liankruptey, his dt'bt remaining undisehayginl, he 
renders services in the action in liis ehara».*t(.*r of 
executor or trustee;, iu; is entitled to Ue. paid his 
costs ineurred subst;t|U(mtly to his bankruptcy, 
though his pritu' costs must be set <jff against, his 
debt. Leu'Ks'v, 'Trunk (21 (!h. IK 802) ibUowtMh 
Clure v. Chire (21 Ch. 1). StJo) not followed, 
JJu,sIutn, In re, J/unnuy v. Jiunhum, 52 I... .1., 
Ch. 498 ; 23 Ch. 1). J 95 ; 'bS U. T, 470 ; 3 1 W. K. 743 . 

A sole ex(,ieutor, who was a debmdant to an 
administration action, b<‘eame bankrupt after: 
the administration judgment. Ho was a (k'btor' 
to the estate in respect of money advanced to 
him by the testator in his lifetime ; — Held, that 
the execmlor must have his costs subsetpiontly to- 
the bankruptcy, but that his prior costs must be 
set-off against tlie delit due from him. lianham, 
In re (23 Ch. 1). 195) followed. VoivT'n, In re, 
(TJkmwjhue v. Vmrlen^ 55 L. J., (fii. 001; 32 
Oh. H. 243 ; 54 L. T, 840 ; 34 W. ll, 039. 

Of Defaulting Co-Executor.]— A dixTce was 
made for the payment by two* (.‘x ecu t.ors of tluv 
balance found due to tlieir testator s estatt‘ ; and 
it was ordered, that upon payment t !u;y should In; 
allotved separate costs of suit. Omsof tin; t;x(‘eu- 
tors was insolvimt, and tlie whole amount would, 
have to be paid ]>y the other, in drawing up tlie 
decree, the registrar made th(^ payment ('>f c.osts 
to the defaulting ex(.;eutor dependent upon his 
paying his proportion of the bnlan(;e found due : 
— Held, that tlu^y were payalde in any <;vent, ii. 
direction being inserted in the decree, tliat if the 
one excKuxtor paid more tluiu his proportion, th,o 
costsof the default ingexecaitor should be<*arried 
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to 11 sc})arate account, with liberty ' to his 
co-executor to ap]jly. MirliH v. Mieldethwait, 
Ji:-? IJcav. -109 ; H-i L. J., CIu 510; 10 Jur. (N.s.) 
302 ; 10 L. T. 85 ; 12 W. K. 505. But costs 
were not allowed on aiiiical ; nee 34 L. Ch. 
302 ; 13 L. T. 31. ’ ’ 

Two exeeiilors in an adininistratioii suit 
appeared by the sanie solicitor, to whom they 
had given a, joint retainer. One of them was a 
debtor to the estate, and subsequently became 
bankrupt : — Held, as to tlie costs incurred by 
them prioi‘ to the bankruptcy, that the solvent 
executor was to be allowed only his own pro- 
portion of them out of the fund ; the defaulter’s 
))ro})ortion of those costs being set off against 
the. debt due f)*oni him. But the costs inciiiTed 
subsequently to the bankriqjtcy were allowed in 
full. Wat^wn V. lUno (next case) dissented from. 
Smith V. iJfde, 50 L. J., Gh. 352 ; 18 Ch. D.516 : 
44 L. T. 460 ; 29 W. K. 380. 

Two executors jointly retained solicitors. One 
of tliem, largely indebted to the estate, died 
insolvent : — Held, that as the other was liable 
to the solicitors for the 'whole of their costs, they 
must be alloweil to him out of the estate. BV-zt- 
non V. llou:^ 43 L. J., Gb. 664 ; L. Ik 18 Eep 680 : 
22 W. It. 793. 

'I’he insolvent trustee being indebted to the 
estate, and the solvent trustee not being respon- 
sible for that tiebt, and the Bankmptcy Act, 
1869, having made a debt arising from a breach 
of trust coni inui‘ notwithstanding the bank- 
ruptcy: — that a refei-ence be directed to 
the taxing master to apportum the costs of the 
trustees a}>pcaring by the same solicitor, and 
that; the costs of tlie solvent trustee he })aid out 
of the estate, and the costs apportioneil as the 
(Mxst'S of tiie insolvent trustee be set off against 
tluj aimnmt found <lue from him to the estate. 
MeMmoh v. Cromhie, or JPoefee v. (dnuit^ 53 
L. J., Oh. 24 : 25 Oh.' I). 175 ; 49 L. T. 499 ; 32 
W. 10 115. 

Whether under this direction the whole of the 
common costs of the two trustees w’ould be 
allowed to the solvent trustee oi* divided, must 
depend on the settkal practice of the taxing 
master’s office. Ih. 

Executor of an Executor.] — Where the estates 
<jf two testators have been blended so as to 
create confusion, the executor of an executor 
shall he excuscil costs, though it appeared he 
laid assets enough to pay the plaintiff’s debts. 
xSaed(/n V. 2 Atk. 86. 

Where a bill sought either to charge the 
surviving executors of a testator [)ersona]ly with 
a ilemand, or to ha\e tlie debt jiaid out of the 
assets of the testator, and the court decided that 
the surviving cxemitors were personally liable : — 
Held, tiiat the representatives of a ileccased 
executor were entitle<l to have the bill tlismissed 
against them, with, costs. Jinalletj v. .Heathy 
3 Sim. 5{»0. 

Where a e*.anse is cimtinued after the death of 
an executor who had been declared a party, he 
will be d(‘clared entitled to his costs up to the 
tiuu^ of his death ; hut the administrator de 
bonis non of the original testator will not be 
declared entitled to those costs. Wood v. St, 
(Jeonje, 1 (km. A L. 365, 

A.,' who wa.s defendant as an acting executor, 
died. The court gave leav'c to the plaintiff to 
amend, by making the other executors parties in 
the pla(M.‘ of A., without paying A.’s costs, llye 
V. Copp'nojer^ 12 ir. Ikp Ik 3U. 
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A suit "was instituted by husband and wife 
again.st the personal representative of the execu- 
tor of a testator, for the wife’s share of a speciffc 
legacy bequeathed to four persons. The personal 
representative of the executor died, and thereby 
the suit became abated. This suit was abandonet I, 
and another against other parties was instituted. 
The costs of the representative of the executor of 
this. abandoned suit were allowed in the accounts 
as against the original testator’s general personal 
estate. Trail v. Bull^ 1 Eq. Rep. 9. 

Executor of Defaulting Executor.]— The repre- 
sentative of a defaulting executor, fairly account- 
ing, is entitled to deduct his costs of suit out of 
the assets, though they may be insufficient to 
re})air the breaeh of trust. Ilaldenhij v. Sjmfforth^ 
9 Boav. 195 ; 15 L. J., Ch. 328. 

An executrix charged with breach of trust by 
investing in hei* own name dies, and her executor 
puts in an answer denying any rcsi<lue, and 
scheduling certain documents. Inquiries are 
<lirected, and, after some contention, it appears 
upon those documents that there is a residue. 
The executor of the executrix is then sought to 
be charged personally wdth the c<'>sts of the 
iiKiuiries, inasmuch as it appeared from the 
scheduled documents that there was a residue : 
— Held, tiiat he was not liable for sucli costs. 
mieif V. Medlieoft, 5 W. R. 412. 

An executor, A,, died indebted to the estate of 
his testator B., and a suit was afterwards insti- 
tuted by the a<lrainistrator de bonis non of B. 
against the representatives of A. to administer 
his estate and to ascertain and recover the 
amount due to the estate of 1>. : — Held, that the 
costs must fall on the estate of A. IDjatf^ v. 
Jfl/att, ‘6i) Beav. (>30. 

An executor <lied insolvent, having misapplied 
the assets. An administration suit having been 
instituted against his executors, who had received 
part of the testator’s estate, they duly accounted 
for what they had received : — Held, that they 
were eniitle<I to the costs of accounts against 
themselves, not to costs of accounts against the 
estate of tlie insolvent executor, and that as to 
other costs of suit, being parties in both capa- 
cities, they should liave half the covsts. Talmer 
v. Jonen^ 43 L. J., Gh. 349. 

Where an action was brought for the adminis- 
tration of a testator’s estate against the execu- 
trix of his defaulting executor whose estate was 
insolvent, it was held that the executrix was 
entitled to the costs of taking an account against 
herself, but to no costs of taking an account 
against the defaulting executor, and that she 
should have the general costs of the action. 
Kitfo, In re, Kitto v. Luke,, 28 W. Ik 411. 

In a suit for administration by the adminis- 
trator do bonis non of an intestate against the 
executor of a deceased administrator, the plain- 
tiff had a balance in hivS hands sufficient to pay 
his costs of the suit, and the defendant had in 
his hamls a balance insufficient to pay his costs : 
— Held, that the plaintiff, as legal personal 
representative of the intestate, was entitled to 
retain his costs in full out of the balance in his 
hands, and that the <lefcndaat, as a stranger to 
the estate, was not entitled to have both the 
balances paid into court, and the costs paid 
ratably to each party, but was only entitled to 
retain his balance so far as it went in pa^unont 
of his costs. Biee v. Orylent, 25 L, T. 263. 

Three executors allowed aninvestment of 500k 
to remain (under a power in the will) upon an 
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insufficient secant j. One died. The legatee ' 
elnime<l tlie legacy. The surviving executors 
■opposerl licr claim on an administration sum- 
mons. They gave no notice to the executor of 
the deceased executor of the proceedings : — 
Held, that the estate of the deceased executor 
^yas not liable to pay the costs of such proceetl- 
ings. w Mort.hiin\ 21) L. T. 418, 

Wlicre an action ^Yas brought for the adminis- 
tration of a, testator’vs estate against the executor 
of a defaulting executor, whose estate was insol- 
vent Held, that the tlefendant being before the 
court in a double capacity, should have his costs 
of taking the accounts of the original testator’s 
cstate 'and half the rest of the costs of the action 
out of the estate. Palmer v, Jone^ (43 L. J., 
Ch. 841)) and Kitto v. Luhe (28 W. K. 411) 
followed, (r riJifJhs'^ J?i re. Grllfiths v. Ziwh^ 
r»H L. Ch. 1008 ; 2(5 Ch, D.‘405 ; 51 L. T. 
278—0, A, 


(c) Of Creditor. 

When Hamtiff.]— On a bill by creditors, a 
sale was decreed by consent, and the creditors 
to be paid according to their priorities. Costs 
Sihail, notwithstanding, be paid to all in the 
iirst place. Braee v, Miirlhoronnh (Pfie/ieM') 
Mos. 5(,). 

It is not tlie invariable rule, either that plain- ^ 
■tiffis costs in a creditor’s suit are to be the lirst j 
payment out of tlie fund brought in, or that i 
they arc to abide the order and degree of }dain- 
titf's demand. Where a puisne creditor tiles a 
bill on foot of a debt, which he might have 
known was de.s[)erate, Ins costs in that case ai’c 
not of course, aiul advance of money out of the 
fund to })rosecutc the suit, will bo refused, 
lint if the <.lebt was a hopeful <lebt, and the suit 
iiistitute<l bona tide, the accident of the final 
not reaching the plaintiffs demand, is not a 
reason for mulcting him further, and his costs 
ought to be paid lirst. M/an v. Paldwla, 1 
Moil. 581). 

Where there are no incumbrances prior to his, 
a petitioner liaving the carriage of the suit is 
entitled to his costs out. of a fund the produce 
of real estate, in the linst instance, and in}>riority 
to the demand and the costs of creditors in ec[ual 
priority witli him. Waimai v. Fit: imtrtrh 11 
Ir. Ch. K. 218. 

In suits for administration of real and per- 
sonal estate, where there are no spccilic inenm- 
brhnces aifecting the real estate, the petitioner 
is entitled to his costs out of the fund, in priority 
to all the ere<litors, Smith v. ^lurphu. 10 li*. 
Oh. K.42. 

Costs of the suit given to the plaintiff a 
simple contract creditor, in priority to the 
<lemands of judgment and specialty creditors ; 
the suit being necessary, and having been 
properly conducted. Jamemai, v. Farrer, 8 Ir. 
JBq. li. 846. 

In a creditors’ cause, where other cre<litors 
apply for liberty to prosecute it, in eousc iuence 
* ',4''* • of dehiy in plaintiff, they must indemnify plain- 
j tiff against future costs, Atmu^ 2 Moll. 467. 

, i b After a decree for an account, by which costs 
~ were given to all parties generaiiy out of the 
estate, creditors, parties to the suit, were held 
i ' entitled to their costs before any of the crcilitors 
coming in before the Master could be paid their 
debts ; and where regular proceedings are taken 
( after the decree between the parties, plaintiffs 
‘ and defendants, there is no occasion to give 


notice of such in’oeecdiiigs to the (auditors before 
the Master. I/are v. /Itme. 2 Vcjs. S'cn. 558, 

Decree for cost s to prior creditors to be paid 
by plaint iff", ])laiiitiff to have tlieiii over, })lainriff 
is not to pay the costs foiHnvitb. Oriiditoi-s 
must, wait until the fund Is available : but if a. 
deficiency, then plaintiff must make up (hat, 
deficiency. Jaehwa v. Part is. 2 Moll. H)8, 

A,, as creditor of lb, files a bill against tlie 
pro}>cr })artics for a sale of lb’s estate, alleging 
that ho had ])y Ids will charged it with the jiay- 
ment of his <lebts. On the trial of ejectment, a 
verdict was found against the will; wiiereupon 
A.’s bill was dismissed with costs. But, on 
appeal, decree as to costs was reversed. S(julre 
Y.Perldiall, 2 Bro. P. C. 81)6. 

The final dcci'ce ordered a defendant to have 
his costs against the plaintiff:, and the plaintiff 
to have them over, with his (uvn eosts, out of 
tlie money arising from tlie sale. The ])laintiff' 
was a puisne reported creditor, 'i’he court 
refused to pay him the amount of those costs 
(for }iayiuent of which the defendant was pro- 
ceeding against him by attachment) <mt of rents 
brought in by the re(‘.eiver; but stayed the 
defendant’s proceedingvs unt il furl I ku’ order. Such 
a decree for costs is not to }k‘ enfoiTanl against 
the plaintiff unless the fund be insutlieient, or 
he be guilty of laches in the proseinition. of the 
suit. Craft )t v. Poe. 8 Ir. E(j. K. 151. 

A creditoi* instituted a suit against the real 
and personal representatives of the. principal 
debtor and against one <if the sureties, omitting 
the othei’ surety, and olitnined a de^n'cc to 
aceount. He afterwards fde,d a supt>lemental 
bill against the represimtatives of otlmr 
surety ; Init inasuuicli as they did m»t. derivi! 
any benefit from tlie poxuvdings in tin* original 
suit, and as the creditor miglit have fra,med tlui 
original suit so as t<> have had in it the relief 
sought by the supplemental bill : — Held, that 
the })iaiiil;iff was not entitled, as against the 
representatives of the second surety, to the 
costs of the oi’igiual suit.. v. 2 

Jo. Lat. 1 7. 

In a creditors' suit, the plaintiff did not estab- 
lish his debt a.t the hearing, but. the c!oui1. 
retained the bill, giving him liberty to iiring 
ail action. He ja’odueed other eviden<a% and 
recovered in the action. Decree for payment 
of the debt a,nd costs in equity, but no costs 
given of the proceedings at law. Crmjmit v. 
Poothy 5 Htire, 58<b 

The costs of a plaintiff in a crediloi's’ suit in 
opposing a motion to dismiss for wa,nt of prose- 
cution, iiy a party named executor, who had 
renounced probate and disclaimed, was refused 
to a creditor whose bill was dismissed upon 
payment of his claim !)y the acting executor. 
Kennif v. Peara/i, 7 Hare, 1 88 ; 1 8 L. Ch. 61 ; 
12 JuV. 886. 

The mere offer from a <lefen<!ant to pay a 
claim and costs (without motion) : — Held, not. 
to disentitle the jJaintiff to liis <;osts of the 
subsequent pr<»ceedings in the suit. I Ik 

Bending a reference under an ordtu’, whereby, 
inter alia, the Mastei' was <Hicete«l to report the 
costs of the refeiTUKJe, anti of tiie order to pay 
out the funds, the JMaster transferred the car- 
riage of the decree, &(*,., from J. ib to M. W., 
another creditor, and reported that the cc»sts 
of tlie reference would he payable U) M. VV., 
then luiving the carritige of the d(‘cree Held, 
that J, C. was entitled to so much of the costs 
of the referetK^e as were Itumrred up to the? 
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time when llie ca!'rian;e of. the decree, &c., was 
transferred to M. W. Kvlly y. Ktily^ 1 Ir. Eq. K. 

Jf the not ice of a motion does not require 
that, the party should have the costs, they will 
not Ik* a.waT*ded to him by the court in gnuiting 
tiie motion, unless Jiis adversary gave notice of 
using sdlidavits or documents to oppose the 
nuuiotn A (unditor who applies for and obtains 
an order on the phiintilf to procure a report 
wifldn a Jiniiied time, will not be awarded the 
e<ists of the motion to be paid by the plaintiff ; 
but if a plaintiff disobeys that order, and the 
creditor applies for tlie carriage of the decree, 
the ])lain.tiff will be ordered to pay him the 
costs of the motion, if they are asked by the 
notice. Magrath v. Veitch^ 1 Hog. -148. 

A ci-editor’s summons was taken out in 
chambers in a cause. Upon the return of the 
summons, the cliicf clerk, finding that he had 
no jurisdiction, adjourned the summons into 
court at tlu'. suggestion of all parties, to come 
on with the cause upon further consideration ; 
— ^Held, that the a}q)liea.tiou by summons was 
;regula,r, but that it <uight to have liceu referred 
to the judge in chain i)ers. and not adjourned 
into c6urt. Jlallilri/ v. Jlendcm)^, 4 Jur. (H.S.) 
202 , 

■No order was made upon the summons, the 
claim dicing barred by the IStatute of Limita- 
tions ; but the }»laintiff was ordered to ])ay the 
creditor o/, ftn* his costs ami to a<ld them to 
Ids own ; the costs of all other }au*ties costs in 
the cause. Jb. 

A plaintiff who has been removed from the 
conduct of a creilitors’ suit will be allowed his 
costs of a]>peariug at the hea,ring on furtlier 
cuusidoration to ask for <'osts due to him before 
his removal, but will not he allowed his costs 
of attemling the taking of the accounts in 
chambers subsequently to his removal, J(wph 
V. (rt)ode^ 28 W. K. 22r». S. i\, A nil, strong v. 
Arnostrong, L. li. 12 Eu. (114 ; 25 L. T. lib)’: ID 

25*0 Assets for Payment of Plaintiffs’ i 

Debt.]— In a creditors’ suit, it appearing tliat 
there were no assets a[)})licabie to the payment 
of the plaintiffs’ debts, the piaintiff's ordered to 
]jay the costs : but other cireditors entitled to a 
speeitic lien, having proved, they were ordered 
to pay the costs of the tiroceedings relative to 
tlieir debts. Bluett v. Jenmp^ Jacob, 240; 28 
ii.H. 85. 

A simple contract creditor, who had instituted 
and prosecuted a suit for admiiiLst ration, in the 
face of informat.ion furnished by the legal per- 
sonal representative* (which turned out to be 
cori'ect), tliat there were no assets for the pay- 
ment of simple contract debts, was ordered to 
pay ilui (josts of the suit. K'nuj v. Bvijanf^ 4 
Beaw, 4(>0. S, f'., nom. King v. Hammett^ 11 
L. J., Oh. 14; 5 Jur. 1025. 8. T., Fuller v. 

(Ireen, 24 Beav. 217, 

A simple contract creditor obtained an order 
to administer the intestate’s estate. He after- 
wards liad notice that the estate was insufficient 
to pay the s])ecialty creditor ami the costs of 
the administ.rati'ix, btxt he still persisted in. pro- 
secuting the suit: — Held, that the fund must 
be applied, first, in. paying the costs of the 
julministratrix, then in paying the plaintiff’s 
costs down to tile notice, and the residue in 
payment of the s[)ecialty creditor, t^ulltnr/i v. 
Beiutn^ 20 Beav. 8U0. j 


A creditor files a bill against an executris:, 
and she states by her answer that there are no 
assets for the jmyment of his debt ; lie, how- 
ever, persists in the suit, and the result of the 
account in the Master’s office is, that there are 
no assets unadministered, though the executrix 
is charged with more than she had admitted : — 
Held, that the bill is to be dismissed without 
costs as against the executrix. Itohhmm v. 
Elliott^ I Buss. 599. . 

Laches.] — ^W’^here a bill by a creditor to 

have the benefit of a decree to account, w^as dis- 
missed for laches in plaiutiff, the court doubted 
as to the costs ; but as the laches wmre not all 
on one side, the bill was dismissed without costs, 
llereg v. Binicoodg^ 2 Yes. J. 87. 

As between Solicitor and Client,] — In a credi- 
tors’ suit, the plaintiffs are entitled to their costs, 
as between solicitor and client, where the fund is 
insufficient to pay the debts. 2\mtal v, Spicer^ 

4 8im. 510. 8. F,, Jlood v. WlUm, 2 Buss, k M. 
687. 

The plaintiff, a creditor, was allowed costs in 
an administration suit, commenced by summons, 
as between solicitor and client, where the fund 
realised was insufficient to pay the creditors in 
full. Fiijnn^ In. re, GutjY. McCarthy, 17 L. B., 
Ir, 457. 

In a creditors’ suit, costs as betw'een solicitor 
and client cannot be given, even with the con- 
sent of all parties, unless it clearly appears that 
the estate is insufficient for the payment of the 
debts. Blaehctt v. IBaeltett, 5 L. J., Uh. 218. 

TTie insufficiency of the fund to pay the debts 
is the only case in wdiich the plaintiff in a credi- 
tors’ suit is entitled to his costs as between 
solicitor and client. Brodie v. Bolton, 8 Myl. 

.y K. 168. 

In a creditors’ suit, the assets being sufficient , . 
to pay the debts, but insufficient to pay the 
debts and the costs of suit taxed as betxvecn 
party and party, the court ordered the plaintiff’s 
extra costs, as between solicitor and client, to be 
j paid out of the fund. Suthm v. Baggett, 8 Beav. 

9 ; 9 L. J., Ch. 885 ; 4 Jur, 9,59. 

In a suit by creditors to administer the realty, 
there being no personalty, and the realty proving 
deficient, the court ordered the costs of the ]dain- 
tiffs and of the defendants, avIio were beneficial 
devisees, to be taxed as between party a.nd party, 
and paid pari passu out of the fund, and the 
balance of the furul then remaining to be ap})lied 
ill payment of the plaintiffs’ extra costs between 
solicitor and client, and then in payment of 
debts. Henderwn v. Bodds, L. B. 2 Eq. 582 ; 
14 L. T. 752 ; 14 W. E. 908. S. F., Fergvnon v. 
Gibiton, 41 L. J., Oh. 640 ; L. B. 14 Eq. 379. 

The rule that a idaiutiff in a creditors’ suit ivS 
allowed his costs as between solicitor and client, 
if the estate has proved insufficient, extends to 
parties to whom the conduct of the proceedings 
has been given. Joseph v. Goode, 28 W. R. 22.5. 

The rule that a creditor who brings an action 
on behalf of himself and all other creditors for 
the administration of an estate wdiich turns out 
to be insufficient for the payment of debts, is 
entitled to his costs as between solicitor ami 
client, aiiplies equally to the case of a creditor 
who obtains the conduct of an action originally 
commenced by a legatee or next of kin. IlkiKmB 
non, 1)1 re, lllahardson v. Etcltardnon, 49 L. J., 
Ch. 612 ; 14 Ch. D. 611 ; 43 L. T. 279 ; 28 W. B. 
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Simple Contract and Specialty Creditor.] get tbc fiiiul out of eoiirt. L(>chmcrr v. BmzU'v, 

— Costs as between solicitor and client given out 1 Kiiss. 72 ; 4 L. J. (o.*s.) Ob. 1)5. 
of the i'uiKl to a simple contmct creditor who Acrc(lit(>r wlio Jias ))eeii sta.ye(lfi*(>ni proccwling 
was plfdntitf in a suit to administer his deceased in liis suit, ancl eompel](;d to eoim^ in under the 
debtor’s estate, although the assets had })rove<l decree in anotlier suit, u-iil not- h(‘ ordered to 
iiisufHcient to satisfy ’ the specialty creditors. coutri})Ute to the (M)sts of the plaint iff in that. 
Barker v. WardU, 2 Myl. & K. 518. B. P., suit, as between attorney and client. rule 

V. 22 L. J., Oh. S74 ; 1 W. II. only applies to persons ctmiing in, vo]unta.rily 

298. XnrZubns' V. 2 Myl. & K. 820, But ujuler the decree. O'Jirieux. 8 Ir. 

see Jhnvhnids v. Tneker^ 1 Buss. & M. 085 ; E<i. B. 159. 

Toiua/w Bremt;i Buss. & M. 426. Creditors who ]>rovc under a deei’Ci* obtained 

ill a suit instituted by a legatee for the adminis- 

Joint and Separate Creditors.] — In an tration of the a.ssets of the deeeasc<L are not 

action by a separate creditor, on behalf of him- bound to contribute to the dilferenee )>(.d\ytHm 
self aiid’all other the cretUtors of a testator, who the plaintiffs costs between attorney and client, 
wasoiicof a firm of traders, for a general adm inis- and party and party. Lynah x, BkvrrUt^ 8 Ir. 
tration of the testator’s estate, the general estate Eq. B. 504. 

was realise{l and turned out sufficient to pay in Upon the distribution of the funds in a, credi- 
fullthe separate creditors, but insufficient to pay tors’ suit, there being no specific imuunbrancer, 
in full the joint creditors of the testator : — Held, the several defendants an<! ereditoi's wi're direel:ed 
that the plaintiff was entitled to costs out of the to pay to the plaintiff their ])iH>portions of the 
estate as between solicitor and client, 3/eJ»Vc, iliff’erence of the costs between party and party, 

In re, Xorden v. 55 L, J,, Ch. 708 ; 82 and attorney and client, in proportion to their 

Ch. D. 618 ; 54 L. T. 728. demands, although iieitlier Ihe bill prayi'd, nor 

did the decree direct, that they should so erm- 
CoEtribution by Creditors other tEan Plaintiff.] tribute. Braeken x.J)renykt, 2 .hmes, 114. 

— The direction for creditors coming in under a The plaintiff, a speeitie imuimbraneer, file<i a 
decree to contribute to the costs, not luiforced in hill for a sale : — Held, that judgment creditors, 
practice, v. Jaeoh,248 ; 28 B, B. 35. ])roving under a tleeree to take an account of 

Sotfx — tt is not the present practice to insert jnior incumbrances, wei'iinot hound to contribute 
such a direction. to the payment of [daint ill’s costs, though tlunr 

If in a creditoi'ws’ vsuit plaintiff does not call for <lemaiids exhausted tluj funds and left nothing 
contribution according to decree, before creditor fortho})laintitf. /h)irn,hire{^Marynin)x* 7V/rre//, 
is admitted to prove, he waives all claim to con- 2 Jones, 805. 

tributifai. i^kortley x. Srlky^ 5 Madd. 447. Upon the distriluiUon of the fuials. tin* pio- 

In a creditors’ suit, the* plaintiff’s solicitor duce of real estutifs, in a, suit instiluted by a 
having refused to attend the aeeoiintant-general simple contract, creditor on behalf of himself 
w'itli Master’s report, unless a contribution was and other creditors, wh<» slaudtl (‘ome in and 
nnule to him of Lv. in the pound, on motion, he contribute to the expensi^s of f he suit, the fund 
being ordered to attend on payment to him of being a suilie.ieut one, Ihe plaintiff is not entitled ‘ 
the fee of 6,v, i4d. for attendance with cacli credi- to make judgment creditors contribute in pro- 
tor, and his claim disallowed, the costs thereof portion to their demaiuls to his costs between \ 
were allowed to siicli as had tendered him the solicitor and el lent. .Xealy x, J^rnr, U) Ir. Ei}.B. 

(ts'. Sd.^ but not otherwise. Ih, 58. 

The usual direction in decrees in creditors’ 

suits that the ci-editors shall, before they are On Stay of Proceedings by At Law.] — A 
admitted, contribute their proportion to the <lecreeagainst.ane.xecutorisinnatureofa.judg- 
ex})enscs of the suit, does not prevent the court meut at law; after that, he nniy, on motiom 
on further directions, if the case warrant, from without liling a bill fur an iujtinction, restrain a. 
ordering the plaintiff to pay all the costs of the creditor suing at law. The executor must pay 
suit; hut if the suit be anything more than a the costs till tiie notice, but not after notice; 
mere cre< liters’ .suit, the direction for conlribu- and he must make an affidavit as t<» funds ifi 
tioii ought to be limited to the costs of that part his hands. J^hBoh v. Bony far, 8 Yes, 52d. 
of the suit in which all the creditors have a, And sec Byer x. Kearrlry, 8 Mer. 488, n. 
common interest with the })laijitiffs. Dnnn'nty And the rule is the same as to legatees. Jaekron 
X. Ilarch, 2 Pli. 294 ; 16 L, J ., Ch. 408 ; 1 1 Jur. 549. v. LeaJ\ 1 J . & W. 229, 

Whore the fund in a creditors’ suit is insuffi- Pcmling an acti{)n by a, creditor against an 

cient to pay the plaintiff his costs, the creditors, executor, a decree is made in chambers in a ci’odi- 
wdio have had the benefit of the suit by proving tors suit, and notice of the decree given to the 
and obtaining payment of their debts, must creditor. On the (juest ion (ff costs in the action, 
contribute to the plaintiff’s costs, and it is not on motion : — Held, on the authority of certain <4“ 
matter of exception to the rule that they obtained the registrars as to the practice, tfuat- the credi- 
payment by reason of being associated as joint tor is eiititle<{ to })oth sets of costs out of assets 
creditors with a person who had a right of if admilte<l, but otherwise must add them tis- 
retainer against the estate. Thomimtn v. Cooper, 1 his <lebt ; Imt (uuerc. White v. Leatherdale, 1 
2 Coll. 0. C. 87 ; 14 L. J., Oh. 818 ; 9 Jur. 768. W. B. 105. 

In a creditors’ suit, instituted by simple con- Whore a. motioii is made after a, dccre(‘ in a ^ 
tract cretUtors, in which the assets, after the creditors' suit, to rtjstrain a <a-editor from suiijg 
payment of the costs, being insufficient for the at law, the (auditor is entitled to the costs of the 
discharge of the specialty debts, are apportioned motion. Jonea v. Jonrr, 5 Bim. 678. 

among the specialty creditors, these specialty Costs at law (iown to time of noti<;e of the 

creditors are entitled, without contributing to injunction given to a creditor to be paitl by the 
the extra costs of the plaintiff, to the use of the exeeutor, and also the costs of the appiicat.ilm in 
order for the payment of the money and of the equity, Boohlerr v. (Inmwaek,i\ Ih (’ooper, 
report founded upon it, so as to enable them to 125. ‘And see Carre, v. Jhiryer, 8 Mmld. 456 
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Aiio/i.,'2 Sim. & S. -12+ ; JMon.,n L. J. (o.s.) Ch. A judgment creditor prosecuting an action 
227 ; J imvU v. I (imdl, 12 Jr. ]5(i. B. "jOL ui)on his judgment against the exocutor-s of Ms 

Ihc: usual (k'cree lor a.ii account liaviucj been debtor after notice of decree in admin ist ration 
promuinccjl in a, crc<Utors’ suit, and the usual suit will be restrained, and must pay the costs of 
iioUce of ihc. same havin^ir been published, a the executors, of proceedings in the action taken 
creditor brought an ac.tion a, gainst the executors after such notice (which costs will be set oft 
for an a,ncgcd liclit of the testator. On motion against his judgment debt when proved), an<l 
by tlui cN(‘cidors the mdion was restrained ; but also the costs of the application to restrain his 
t!K‘ costs both at in, wand in wpiity were reserved, proceedings at law. MiaUm v. RtehavdmL H 
till it. should appeur whether the creditor would W. K. 432. 
cstnliiisli his claim. Jhirnrtt v. Buniett, 10 

‘k In Ectuity.] — From the moment a credi- 

Injunction to stay proceeding at law was tor has notice of a decree to account against his 
granted, a decree of reference t() take an account debtors representative, any further costs he 
having ]>een olitaineil on a creditors’ bill against incurs in his own proceedings will not be allowed 
executors before action brought ; but defendant to him. 3Ioffd. v. Smith, 2 Moll 359. 
not. having notice of decree or of this application, Where there is an effectual (iccree under which 
it was ordered that^ all his costa should be finst a creditor can come in, he shall not, after he has 
paid. Fa How Y. 117/^0/, 11 Ih'ice, 95, notice of it, be allowed against the fund, the 

Upoii a motion, after decree in a creditors’ suit coats of any proceedings which he shall cither 
to restrain a creditor .from suing the admin istra- institute or continue. BiMulph v. Fitzgerald, 2 
trix at law : — Held, under the circumstances, Moll. 251. 

that the cr(J<litor was not entitled b) the costs of Prior incumbrancer corning in in a subsequent 
the fiction, or of the motion for the injunction ; creditors’ suit, entitled in taldng the account to 
ami that the cost of the administratrix should be be allowed the costs of suit theretofore instituted 
costs in the cause. Jo)m v. Mmir, 2 Y, k 0. by him, for recovery of his demand, so far as 
0.0. 170, incurre(l ly him, he undertaking to <liscontirme 

An action by a creditor, whosii <lebt was dis- further proceedings. Farrer^, Brereton, 2 Moll, 
puted, being stayed after a decree for the 93. 

administration of the intestate’s estate : — .Held, Where the ]>roceedmgs in a creditors’ suit are 

that the creditor was not entitled to his costs of stayed upon motion by an executor, on the 
the action, nor of the motion t(.> stay it, until lie ground that a decree for administration has been 
had tirst established his debt, in chanibervS. obtained in another suit, under which the jdaih- 
Kiiuj V. ,A7//r/, 34 Beav. lb : 34 L. d., Oh. 195 ; 10 tiff has a right to go in and prove his debt, the 
flur. (N.s.) 702 ; Ij. T. 832 ; 12 W. R. 1095. practice is to reserve the costs when the debt is 
A suit wa,s instituted by a creditor, for the disimted or not admitted by the executor, 
administration of a testator’s estate, and another Bai'fijj y. FleHow, 19 L, J., Ch, 491; 14 Jur. 
creditor, the estate being insolvent, procec<ls at 388. 

law against the ailmiuistratrix who does not a[)ply Where there are several creditors’ suits, and 
for an Injunction, or tmuler the debt and costs. })vocee(.lings in the last instituted arc stayerl, and 
Notice of a decree in the suit was given, to the the plaintiff ordered to go in under the decree in 
]>hu‘ntiff in the action, who nevertheless con- the first cause, and prove his demand, including 
tinned tlu^ action, and olfiained a verdict for his his costs properly and jmcessarily incurred, and 
del>t. and. cost s : — Held, that the creditor was not the costs which he should be liable to ])ay to the 
entitletl, a.s aga,inst the other creditors in the several defemkmts, he is personally liable, in 
suit, to his costs In the action after notice of the first instance, to pay the costs of the defen- 
ilecree. Sharrod-v, WiHgJwld, 25 L. J., Ch. 170; daiits, who are not obliged to wait until funds 
1 Jur. (N'.s,) 1154, ** are allocated or realised in the first cause. 

'I’he answer of the executrix in a legatees’ suit But where the restrained cause, though unneces- 
containetl no accounts, and the decree did not sary, was not vexatiously instituted, and the 
dire-et an account of real estate. A creditor plaintiff had been compelled to pay the costs of 
proceeding at law, after notice of the decree, some of the defendants, the court oi’dered the 
rcstraineii, on motion, without being allowed his receiver in the first cause to pay to him the 
costs of the application. Bunk v." Wuideij, 13 ainoimt of the costs which he had been so coin- 
Jnr. 273. * ]>elled to pay. Loftie v. Forh(i,s', 2 Ir. Eq. R. 

After tlie usual tlecree has been obtained in a 443. 

<‘redit<irs’ suit against the ical and personal Where a cause in which there had been a 
representatives of an intestate, this court will decree to account was abandoned by the plaintiff 
restrain all further proceedings in an actum by a therein, who, without any restraining order 
bond crcflilor of the intesta'te against the heir, having been served upon him, came in and 
aiihoiigb the heir may have ])leaded riens per proved his debt in another cause: — Held, that 
(k'seent, a, ml issue may have been joined to such a defendant in the abandoned cause (a creditor 
l>k;a: and as the lieir will be ordered to pay to whose demaiu I was puisne to that of the plaintiff) 
ihc creditor his costs of the action up to 'the was not entitled to have the costs incurred by 
Hme when he had first notice of the decree, any him in the abandoned cause, paul out of the 
(ltday in applying for tlic injunction will in most plaintiff’s portion of the fund brought into court 
rases resolve itself into a ipiestion of costs, in the other cause. Bownskire v, Tyrrell, 2 
Ji(Hme V. Joaea, I I’h. 452 ; 14 .L. tX., Ch. 4. Ir. Eq, B. GO. 

A creditor liaving contiuucxl his proceedings at Semble, the defendant should have applied 
isiw after notice of a decj'ee for administration, for the carriage of the decree in. the abandoned 
was (mlerc<l to pay the costs of a motion to cause, and had his costs rnklcd to his demands. 
.r<,‘sti’ain him, but was allowed to set them off! Ih, 

against Hte <'oHis of the })rocccding.s at law Where a creditor, without notice of a decree in 
incurred prior to the notice, (/a rdnery. Garrett, an administration suit, had commenced an 
20 Beav. 459. action in Bcotlaiid against the administratrix, 
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anti afti^rwai'ds had come in iindci’ the decree, 
but tlecdinctl to imdertake to discontinue his 
action, he was fixed with the costs of a motion 
for an iiijunctiou to restrain proceediii'^s at law. 
After a decree in an adiuinistration suit, it is no 
^u'Dinid for allowing a creditor, in the first 
instance, to proceed at law to ascertain his claim, 
tliat the cause of actioii arose in fc^cotland, ami 
the witnesses are resident there, and that ques- 
tions of Scotch law are involved. Orahttm v. 
Ma,rwdl, 1 Mac. G. 71 t J Hall&: T\vA27 1 IS 
L. J., (Jh. 225 ; lil Jiir. 217. And sec Bmudiamp 
V. Ilunflvy Jacob, 540 ; 23 R. R. 143. 

Priority.] — By the settled practice of the 
Court of Chancery, a plaintiff is entitled to his 
costs only iii the priority of his demand, except 
such costs as have been plainly incurred for the 
benefit of the parties in the cause, such as 
making out title to the estate to be sold. 
XeUon. V. Bnuh/, 1 Con. & L. 23i) ; 2 Dr. & War, 
143 ; 4 Ir. E(p R. 359. 

In administration suits concerning personal 
estate, where there is no fund to pay the plain- 
tiff, the general rule is, that plaintiff does not 
get his costs out of a firml beiongiug exclusively 
to creditors of a higher degree, unless they are 
salvage costs, or there arc special circumstances ; 
and where plain tiff, a siinplc contract creditor, 
knew that the jiulgment debts would exhaust 
the assets, as they did, and her object in tlie suit 
was to have a certain fund decreed to be equit- 
able assets, in winch she failed, no costs were 
given. Ftdie}* v. Juny, 11 Ir, Kq. R. 450. 

A simple contract creditor, who institutes a 
suit for the administration of j^ersonal assets, 
and seeks to have his costs as against judgment 
and specialty creditors, who may come In under 
the decree, ought to make a ease for it ])y Ids 
bill, and slicw that a suit was necessary for the 
due administration of the assets an<l })aymeut of 
his debt, or else tha,t, by his exertions, he has 
made a fund available which wf>uld otherwise 
have been lost. .Drake v. Ford, 3 Ir. Eci. R. 55. 

The plaintiff in a creditors’ suit is entitled in 
priority to the <lemaiKls of the other creditors, 
to be paid the costs which he has incurred bona 
fide, and for the benefit of all parties, and with 
their assent, in making out title to the premises 
decreed to be sold. Scmble, the ]>huntiff' in. a. 
creditors’ suit is entitled to his costs in the cause 
in the same priority with Ills demand ; but if by 
his exertions he realise a personal furul for tlie 
benefit of all the creditors, he is entitled to his 
costs as the fii’st charge upon the funds so 
realised. Thorohy v. Dundan, Jones »fc Cai’ey, 2, 
8, f'., nom. Maynlre v. Dandasif, 1 Ir. R. 25. 

The costs f)f a creditor bona fide carrying the 
decree into effect, for the benefit of ali parties, 
and making the fund available, is an t^xception 
to the general rule that the ])laintiff’s costs 
should stand in the same decree with his 
demand. The rule in Taylor v. (rorman (1 
Dr. k WhiL 235, n.) qualifietl Kelly v. Kelly, 
1 Ir. Eq. ,E. 317. 

In a creditors’ suit when after final decree 
J. 0. obtained the carriage of the decree, and 
was ordered to proceed without delay to have 
a sale : — Held, that J. 0. was entitled in priority 
to the costs of making out title, though the fuiuls 
realised did not reach his doinaxul J?;. 

Secured Creditor.] — A secured creditor upon 
an estate, which upon realisation under the order 
of the court is found deficient, cannot after 


proving .his claim at chambers, witliout valuing 
his security, claim priority ovei' the plaintiffs 
costs. The time when the eredttor\s rights ju’o 
tixed by election is the time wlien he sends iri 
his ])roo£. (^ogheftry, Jr re, MeJMmald v. 

7/e.w//, 21 L. R. Ir. 3S3. 

Where a puisne incmubran<‘er hrouglit an 
action against othei' {neumbra.ncei’s, ami the 
trustees of a will, for a<lmini8t ralioti ef the 
estate, on fiirtlier eonsitlerat ion : — lltTd, that, 
so far as the administration procewlings were 
propcj’, and also for tlui benefit, of the pilor 
mortgagees, the plainti.fi: was entitled to his 
costs of such proceedings out of the estate in 
priority to the prior mortgagees, l)ui must add 
the rest of his costs to liis security : — Hell also, 
that the trustees’ costs of the action, so far as 
such costs were costs of administration of which 
the prior mortgagees had ha<l the benefit, must 
come out of tlie fund as l>ctween solicitor and 
client. Jiarne,In re, J^ee v. /htrae,ii2 L. T. 922. 

See a ho Admin istbatidk — Debi’r — Ins^ou- 
VENT ESTAT15, h. 3, (c), ii., col. 15f>2, ante. 

Salvage Costs.] — Where in a crc<ntors’ suit a. 
fund had been realisi'd by the diligence of the 
plaintiff, .and tlie assets wtu’e more than 
cient for payment of the debts, tlie e.osts of 
tlie plaintiff, as hdwceii party and party, were 
ordered to be pah I out of the. general fund, and 
the extra costs of the plaint iff wt*re lauler the 
cireumstances directed to be paid pro rata, by 
all the creditors wlio partook of tlu^ bemfft of 
the suit. Siatdon v. llatjlehk 1 K(h.ui, 358. 

If through the exertions of a plaintiff the 
court is eiiahled to distribute a fund, or make 
a declaration of rights necessary for an atlnnuis- 
tration, there, altlmngh 1 he plaintiff may fail in 
his claim, the court will not peritiit. the other 
parties to carry off the fruit of his exertions 
without defraying his costs out of the fund. 
Wedgieood v. Adama, 8 Beav. 193. 

A cTcditor plaintiff in an nilministmtion suit 
to ca.rry out the trusts of a voluntary deed, 
including ]>ersonal estate, is tuititled to his ei>sts 
in the first estate, having put the personal estate 
in a train to he realise<l. (>" Ikoeda v. 1/ Ijfofvda, 
11 Ir. ,M|. 11. 451. 

.The costs ineurred by apluntiff in litigating 
ami reducing eonsidci’ably Mui dematid of a 
ci'cditor wbo.se dt*maml is prisu' to that, of the 
plaintiff', are nut costs which the plaintiff is. 
entitled to he paid in jireferenec to the demand 
of siicii creditor, who at the final hearing had a 
decree for payment of his ])rior demand, and his 
costs. Jaage- v. Jaekron, EL k K. 45. 

Rent, paid by the plaintiff to a head landlord 
of the premises in the pleadings mentioned, kr 
pr(iscrve them from evict iotj, is the first charge 
on the fund pro<luced by tlie sale of tiiose lands. 
Gray v. (Irauford, Jones k Carey, 174; I 
Ir, Eq. R, 27t. 

Other Cases.] — Wluu’e a creditor bad, by a.n 
uuconscientiijus use of legal pro(a?8s, ac.qulrcd 
})ossession. of an estate, he wa.s deprived of (sosts- 
suksequent t<'> the paynutnt of immey into court. 
Oramfown (Lord) v. Johndon, 5 ’Ves. 277 ; 3 
R. R, 80. 

Creditor defendant, contesting tlai mode of 
taking the accounts, and failing, knowing a 
balance to be against him, is liable to costs, 
Shtrrett v. Mkg, I Ball k B. 435. 

A creditor insisting by bis answer on. Jnorc 
than, is really due, shall lo>so his (X‘sts in ecpiity,. 
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tboiigh entitled tn them at law. Forminl v, 

:-j Atk. 55r). 

A ere<litor had obtained a separate report as 
to her debt, an<l i^resented a petition to have it 
confirmed and the <lebt pai<l The plaintiffs 
presented another petition, stating that report, 
and another report as to debts generalh", and 
praying to have the latter report confirmed and 
the crcdibjr’s debt paid. .His honour made mi 
order in both })etitions, according to the prayer 
of the second, and ordered the creditor to pay 
the costs of his petition. Turner v. Connor, 12 
Jur. 1082. 

A., previously to the marriage of his <langhter 
B., gu.ve to the trustee of her settlement a bond, 
whereby lie bound himself to pay an annuity 
upon trusts for the benefit of B. and her children. 
A. died, leaving (J., another of his daughters, his 
sole devisee and executrix. On a bill filed by B. 
against (j. : — Held, that B. was entitled to a 
decree declaring that she had a lien on the tes- 
tator’vS real estate to the amount of the value of 
the amiaity, but that B. should pay the costs of 
all parties to the cause. Xorman v. Tolutnon^ 
29 Beav. 77 ; fi Jur. (n.S.) 905 ; 8 W. B-. 

A jierson, who was not a party to a suit, came 
in under the usual adveitisemeots to prefer 
a claim against tlie testator’s estate. The 
summons being adjourned into court, the claim 
was disallowed as against the estate, but was 
held to be good as against the executrix of the 
estate in rcs])ect of the share which she took 
under the will : — Held, that the cost of so much 
of the summons us related to the claim against 
tlie testator’s estate must be paid by the party 
making snch inotfectual claim. 'Bentleii v. 

7 L. T. 819. 

Upon the sou’s death an action of Bennett v. 
HamuH was instituted by a creditor in another 
braueli of the court for t-he administration of his 
estat e. In that action an order was made giving 
the plaintiff leave to apply in the present action 
(^Snmufi v. Sanmcl} to ‘‘intervene therein by 
appear iug at. rlie trial and contending* that there 
was no forfeiture of the son’s interest.” Upon 
production of this order the chief clerk to the 
Master of the .Rolls made an order giving the 
plaintiff in Bennett y. tdtanuet leave to “inter- 
vene” in Samuel v. Samuel accordingly, where- 
upon that piainti’fi: api)eare<l at the trial of 
Samuel v. Samuel to contend against the for- 
feiture : — Held, that, although, under the 
circumstances, plaintiff was entitled to his costs 
of appearance, both orders were irregular, and 
that the proper course was for him to have 
obtaine<l an order in Bennett v. Stimuel for leave 
to appear in Suviuel v. Samuel in the name of 
the son’s widow, her interest as his executrix 
})eing in contiict with her beneficial interest 
under bis father’s will. Samuel v. Samuel, 47 
L. J., Ch. 71(5 ; 12 Oh. I). 152 ; 2(5 W. R. 750.' 

(d) Of I f el ra(f -La a\ 

In General.] — An heii* is entitled to his costs, 
for it is the law which casts the descent upon 
him, Jlumphreff v, J/or.ie, 2 Atk. 408. 

W'hei’c an heir-at-law is brought by order 
before tbe court, though there is no resuiting 
tiiist in his favour, he shall have his costs. 
aitt’Ce.n. V. Uaherda,dierd Co., 4 Bro. 0, C. 178. 

Of Administration Action.] — An administrator 
ha ving ehiirned Ids debt before the Master, that 
is ButlicnenI to entitle him to retain it. The 
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administrator entitled to his costs out of the 
produce of the sale of real estate, his intestate 
having been a trader. The heir-at-law entitled 
to his costs from the plaintiff’, who may be re- 
imbursed out of the fund in court, without pre- 
judice to tbe costs of the administrator. 

V. Ilieti^, Tam. 475, 

In a creditors’ suit the heir-at-law of the debtor, 
who has been decreed his costs out of the surplus 
fund, cannot have them against the plaintiff if 
that fund prove deficient. Hunt y. Bate ma7i, 1 
Longf. T. 379. 

Whei*e, under a decree in an administration 
suit, the solicitor for the inheritor was declared 
entitled to be paid his costs out of the surplus, 
if any ; — Held, under the particular circum- 
stances of the case, that although the fund was. 
deficient he was entitled to his costs. Grey v. 
MaUhnen, FI. & K. 309 ; 3 Ir. Eq. R. 430. 

Where a suit had been instituted respecting 
tbe disposal of accumulations (void by Thellus- 
son’s Act), which arose from a mixed fund of 
realty and personalty, and which hy tlie decree 
were given proportionably to the heir and next 
of kin, the court directed the costs of the 
suit to he paid pro rata by the heir and 
personal representative ; but the decree wns. 
I'cversed as to this point, Eyre v. Mavndeu, 2 
Keen, 504 ; 7 L. J., Ch. 220. Reversed, 4 Mvl. & C,. 
231; 3. Jur. 450. 

In an administration suit of an intestate's, 
estate, where the whole of the real and personal 
estates was insufficient to pay tlie claims made- 
by creditors : — Held, that tiie heir-at-law and 
administratrix wei'e entitled to their costs as. 
between solicitor and client, and also to all costs,, 
charges and expenses properly incurred by tliem 
in resjiect to the intestate’s estate. Tard re w v. 
mncell, 2 Giff. 530 ; 30 L. J., Ch. 191 ; 7 Jur. (In.S.). 
937: 3 'L. T. fi(U ; 9 W. R.296. 

Where an infant heire.ss-at-law filed a bill for 
tbe administration of her intestate's real and 
personal estate, an<l his assets were found in- 
sufficient for the payment of his <lebts: — Hehl, 
that the plaintiff was, nevertheless, entitled to 
her costs as between solicitor and client out of 
the estate. Shiftier v. Shiftier, 10 L, T. 833. 

Of Litigating Will.] — Heir-at-law disputing 
will, though on trial there were shewn nO' 
grounds for disputing it, yet held he was entitled 
to his costs at law and equity. Ct'eio v. Jollltf, 
Pre. Ch. 93. 

Heir-at-law, defendant, contesting the will and 
failing, but establishing a claim in the cause as. 
creditor against testator’s estate, charged vdtli 
payment of bis debts, is entitleil to his costs. 
Burne v. Breen, 1 Ball & B. 308. 

Heir-at-law, defendant, desiring an issue xrpon 
a will, in which he failed, entitled to his costs iri 
e<piity ; no costs on either side as to the issue ; 
ordered to pay costs of a groundless motion for a 
new' trial. White v. 13 V’^es. 87. 

Heir-at-law has a right to his costs, .though 
he cross-examine plaintiff’s witnesses ; but if he- 
examine witnesses on his owni part, he shall not 
have co.sts as to that. Vaughan v. Fltzrteruld, 
1 8ch. &Lel316. 

Where the heir-at-law is brought into court 
he is entitled to his costs, though he examines, 
witnesses on his owm, behalf : but praying an 
issue he puts himself into the situation of a 
plaintiff, and failing in it ho must pay the costs 
at law. TnthUl v. Saott, 2 Moll, 468.' 

Heir-at-law raising a point against a will and 
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fnilin". casts were refused to OiXid n.^amst liiin ; 
Ibiit an executor or trustee inerelj submitting a 
point for opinion of court, tiiougli they fail, heslial] 
have costs. v, 1 Vos. J. 20r>» 

Whei’c tlie Iieir-at-law, being made a. defen- 
dant, imp(!aclie.s the testator’s will by bis answer, 
although the decree afterwards establishal the 
will, yet he is entitled to his costs of suit. 
M'lUum V. Smjmn, 7 Ir, Kq. B. HHtJ. 

Heir-at-law, being also the devisee in trust, 
ni3scoiRi,nctiiig his <lefeuce, ordered to pay all the 
costs of the suit, 3/a)i v. 7 Beav. 03 ; 

33 L. J., Oh, lO-t; 8 dur. 150, 

In a suit as to the construction of a will, in 
which the heir-at-law is a necessary party, and 
is made a party by order of the court, he will be 
allowed the costs both of proving his heirshij), 
and also of the general suit between the 
parties, even though he is ultimately unsuc- 
cessful. SinqUton v. Tovdiimn^ 3 xipp. Cas. 
404 ; 38 L. T. G53 ; 2r> W. B, 722. 

In Suits for establishing Wills and on Issue 
Bevisavit vel non.] — Ser aho WILL. 

(c) ZegaewA* and Shaven of JlcnUlac. 

Out of General Kesidue,] — Costs of a suit for 
legacy out of thei'csidue ; the suit being rendered 
necessary either by the conduct of exccut rix, who 
rvas the residuary legatee, or hy the disposition of 
the testatrix. B7/.s‘n'« v. Jivownnm ith^ 0 Ves. 1 80. 

The costs of a suit for payment of a lcga(*y 
%vhich the executor and residuary legalise had 
offered to pay, ordered to come out of the 
testator’.s general estate, because the executor 
had qualified his offer to pay, by a restriction 
which he had no right to impose. Wttlfer v. 
P(ftey^ 1 Buss. 375. 

In a suit for admiiustoring a testator’s estate, 
a legacy was claimed by two legatees .‘idversely 
to each other : — Hell, that as tlie ({uestion arose 
on the testator’s will, the co.sts must be borne 
by his estate and not by the legacy. ir//.vn/7 v. 
Sq'uire^ 13 Sim. 212 ; 12 L. J., Ch. 131), 

A testator bequeathed certain legacies to the 
children of A. ; A had no legitimate hut tliree 
illegitimate children, who claimed the legacies; 
the executors took out an originating sinnnums 
to have the ciuestion decided: — Held, that the 
costs of the proceedings must he borne by the 
residuary estate. Jfaneldbie^ In re, Gvunqa v, 
^77/7 y///, 31 Oh. I). 511 ; 54 L. T. 322 ; 34 B. 
327 ; 50 J. P. 390— 0. A. 

Where a claim to a bond as a donatio mortis 
eausjl was established, the costs of the suit were | 
given out of the estate.- Gavdner v. Parhev, 3 ' 
Madd. 185 ; 18 B. B.. 213. 

Oil account of the imbecility of an adult 
legatee, the executors in proper time, and bonil 
tide, set apart the amount of Ue.r legacy, and, 
after payment of the legacy duty and incidental 
expenses, invested the balance in consols, in 
their own names, and accumulated the dividends 
(the 36 Geo. 3, c. 52, not applying to the e-ase), 
and did not, on the passing of the 10 & il Viet. 
€, 96, transfer the amount into court under that 
act, A bill was 6led in 1 846 for payment of the 
legacy in cash, Avitli interest; but the court 
refused to disturb the investment, and directed 
it and its accumulations to be brought into court. 
It appearing, however, that the legatee was of 
imbecile mind at the date of the testator’s will, 
the court, on that ground, gave' the costs out 
of the testator’s general estate, Potheearp v. 


Potheravq, 2 Do (b tV Sm, 738 ; i8 h. (3^, .js : 
12 3ur. 1016. 

Of Specific legatee.]— When a specific 

legacy is claimed in this tin* hgulei* must 

have his costs out of the iesfattjr’s general 
estate, ftu’ ot iui’vvist' it. would be, to abridge liis 
specific iegac.y. ./iapnhtno v. ynGon, 9 M<kI. 283. 
IS. ]\, JMnhvff V. Mavra lb 158, Mx^'C.pt 

costs of inquiriits a,s lo tlu‘. sp{‘(Mli<’ It'gaey. 
Jiarton v. Cooke, 5 Ves, 161. And see Kivhq 
V. Potter, 1 Vos! 752 ; 4 IL B. 312. 

'Where a. qaesfion is raised lietween s]>eeific 
and general residuary legatees r»n the construc- 
tion of part of a will, whether a specific sum 
does or .not fall into the general residne, tlm 
costs form ]>art of the general administrat ion 
costs, altlioiigli in fm-t there is no quest;ion of an 
administrat ioti of tlie whole estate, Lonnda/r y. 
PerehtoU, 3 Jur. (N.8.) 328. 

Out of legacy or Share.] — Though it is true 
that the rule that costs sh.all c.ome out of the 
estate ])riwails, wliere a., tpu'stion arises lietwcen 
the individual and (he piu’son taking the fiulk 
of the estate, how far th(‘ hulk of tiie estate is 
to answer for a. legmw, a sum of moju^y, or a. 
poll ion, yet if thcu’c Is 710 question btlween the 
latter anti persons ciaiming against him the bulk 
of the estatiN but after he has paid out. of the 
bulk, ami tlone all that is inmnulxmt' on him, a 
tpicstitm arises as to tlie interest, in that, prte 
p(*riy, <*}(‘ar]y st'vercti from tin* bulk, th«* exptmse 
of tjuesiions touching that- fnmi t^nghl to be 
thrown on the fuml itstdf. Jonoav v. Jeaouv, 16 
ViN. 579. 

The. costs tif an action in thlermim* whether 
s]>eeilic propiuly passt‘«l umK‘r a gift Iti A. tir a 
gift, to K. ought not to bt‘ chargeti on th<' residm*. 
]VoItantoa v. IWdlantoa, 1” b. 3.. Gh. HT ; 37 
B. 1\ 631 : 26 W. B. 77. 

Where the (picstion was, wliether a legacy 
lapsed or not, am! it was hehl It did, the costs <jf 
ascertaiTiing the right to it weri‘ iU'dered it) 
paid out of it, in exomnntlon tlie genera! 
residne. Skrf/mnhrr SoHheoto, I Swanst.56tk 
572; I WiK'Gh, 21K: 18 B. IL 112, Ami see 
Crmnarll v. then/ pa, 2 Kden, 123. 

(tests of an mlmitust ration suit were directed 
to be paid out, of tlu‘ share of tlie ri'sidm! des- 
tined for two legatees, as to wludi aiorn^ the 
ituestiou in the cause arose. Parhrvy, Ifartior, 

3 Mvh ik: (I 688 ; 8 B. 3., {'h. 36 : 2 Jur. Jn29. 
Amrsoe S. O., 7 L. J., Ch. 70 ; 1 Jur. 915. 

Wliore a. legacy has }>een stwered from the 
general estate, and becomes the subject of a. suit, 
j by the result of wliich the estati* will not Iki 
a,fi:ected, the costs of the suit, are borne )»y the 
fund constituting the legacy; but Hie apju’o- 
priation or Investment liy the vKoe.xiinv of a 
particular sum to answer the legaey, where the 
(pu;stion whicli arises npou if, is a cpiest.lon 
between the general estate am! tin; hgacy, <ioes 
not relieve tin? gemu‘al estn,t(‘ fr<nn the tMjstsof 
the suit. J/t,-Goa. v, Lnwen, 8 Mure, 32; 19 
B. 3., Ch. 306; 11 Jur. 77. 

x\n mhuinistratiu* settled with thr<‘e cml,. of 
four next of kin, and thij fourth having instituted 
a suit for administralnm ; — Ibid, Huit. his share, 
was only liable to one-fourth of the C(»sts. tiol- 
(fate V. Jlawortli, 1 7 beav. 259. 

When a, legacy has been properly seveux^d from 
the residue, and a (juestion subset|uent1y arise‘s 
respecting it, in the issue of which Hn* r(‘si<!imry 
legatee is not interested, Hie costs must' come 
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out of ihe logacy. Marfineau v. lhdfrjr,% 8 De 
il .y. .K: u. n28 ; 25 L. J., Oh. 31)8 ; 4 5V. R. 502, 
Executors and trustees having appropriated a 
logac'.y and divided the residue : — Held, that the 
eosis oi a, sail to seeure ibe paiiicular legacy 
must lu' paid ilna'cnut. ^r()rc?V(?c,s’.ve,0 JJpnavolcftt 
.1/hHtft‘ft'fio/i V. Jlu,shlir}(hjn\ 18 Rcav. 407. 

A stoch legacy, liequcathed to several in suc- 
A'e.ssiou, was appi'0})riated by the oxeoutors and 
tli<‘ resi<lue paiil (U’-er. Xn a suit between the 
reinaindernian and the executors aione, theiegacj’’ 
wa,s transfena^d into court and the costs of suit 
were ])aid thereout. The tenant for life after- 
wards hied a claim to have the amount of costs' 
recouped out of the reshliie. It was dismissed 
wii h costs. J^ieJiardso/i v. liuffhridge, 20 Bcav. 136. 

Under a direction b.y will to accumulate and 
lay rmt a (‘uriain sum of money in the purchase 
of lain! to Ik' settled to uses thereby declared, 
the costs of the investment are to be paid out 
of Hu' pjirticular sum dircc-ted to be invested. 
(ripy/ih'v V, AUpu, 1 Har(‘, 5(.)r), 

Infants (uditled to sham in a residue, having 
(iUmI a. hill for an account, against the executors 
ami other adult rcsiduaiy legatees who had 
iv.(*.c.ivi!d their slumps ami deprecated the pro- 
ccfidhigs ; tlm necoimts proving eorrect, the costs 
ordmi'd to be paid out of fite ])lainti-ffs’ share 
alone. J/f/rAvo/r/c v. .7h//he*, 7 lleav. ■h)7. 

Executors hiul made a division and appro- 
priation of th(^ ivsiilue. 'Idle husband of one of 
the r<‘siduary legatees, in ignorance of what liad 
been done, libnl a. bill for an account. At the 
iiearing, the idaintiiT, witli notion <d! what had 
Inken place, persevered in having the accounts 
taken, and no substantial variadion I’csulted 
then-from m-lbdd, that the {daintifT was entitled 
to eosts out of the esttde up to the hearing, but 
that the. plaitditf's shtuv tiloue must bear the 
subse<juent c'osts. TIioii(p,son v. fV/rc, 11 Ueav. 

4 75. 

Partial Bistributioii.] — lAa-soual estate 

was given by will to a hirgi.* nnmlier of legatees. 
The irxeeutors and trust tn's, after deducting lU/. 
fi'tim oaelt slmre to form tin indemnity final 
against eiubdu possible elaitus. ])aid oif the adult 
legatees, jind invesU'd the share of each infant 
li'gtdee in his isinne and tlieirs jointly. A general 
rele.ase, to wiiieh t lie jieeoiints were scheduled, 
w:is Hieu .executed by tdl the adult legatees. 
Souk* yettrsaftei' tins a hill for the admin istra- 
tiem uf the estate w.as tiled by six of the infant 
legati'cs, their next friend being the managing 
clerk of tiieir solieitor, aeling at the reipiest of 
their fallier, who had exiMuited the release. The 
result of the ae-eounts \v;is to shew that th.c suit 
wa.s m)l for their lienetit ; — Held, that, tlie next 
friend was entitled to his costs; Hiat the fund 
for p.ayineid of ci^ts consist (‘d of the indeimiity 
fuml ami the nmlist ributeil shartis of all the 
ifd'ant legaiees; hut that any residua, ry legatees 
who had i>eim paid, irnduding the t.rustees, ask- 
ing foi' costs, shfudd hi'ing in the slmres which 
they had naxaved : and trusU'CS taking 

la,rg(‘ shares, and being therefore unwilling to 
bring them in) thal any siupius reuuiining 
shoulil be paid to the trusteexs towards tludr 
c.osts, (n'luivitff V. TdiUi, 38 E, 3,, (.Ih. XaU ; 
L. IL 7 Eq. -}3<h 

When executors have nmde a right, partial 
<hst ribid ion and have propialy a.tjcountetl, and 
the remaining legatees then bring an, mdiou for 
adndtdst nuion. the e.osts vvili be boriu? by the 
shun‘s rmmiisiing uudistribultxl. iitlUurtl v. 

VOL. VI. 


Fulford, 46 L. J., Ch. 43 : 4 Ch. I). 389 ; 35 
L. t. 750; 25 W. E. 161. 

But when executors had made a wrong pai*- 
tial distribution, on the assumption that the 
estate was divisible into five share.s instead of 
six, and their accounts were also incoi'rect, the 
costs of a subseciuent administration suit were 
ordered to be paid out of the whole estate, as if 
no distribution had taken place, so as to charge 
the executors with the share of costs attributable 
to the distributed shares of the estate. Ih. 

Fund in Court — Lapsed Shares.] — A 

question arose as to whether the next of kin 
(of which there were sixteen) of the testator’s 
wife w’ere entitled to a sum of money bequeathed 
to them as a class, or whether only such of the 
class were entitled as xvere living at the death 
of the testator. The trustees paid the amount 
into court. The court, having decidetl that as 
to five shares, such shares lapsed and went to 
the resiilunry legatees, directed tlie eleven shares 
to he paid in full, and that the costs of all parties 
shoiihl be paid out of the five lapsed shares. 
Ilam'a WUl, I)i re, 2 Bim. (K.S.) 106 ; 21 L. J., 
Ch. 217; 15 Jur. 1121. 

By Beneficiary personally.] — Legatees apply- 
ing by petition foi' the payment of their legacies 
in an administi’ation suit, before oi* at the time 
the cause is heard for further directions, must 
pay the costs of all parties of such petition. 
Edw(ir(h V. Hall, 8 Dc G. M. & G. 74. 

H. devised ami bequeathed all his real and 
personal estate to two trustees to sell and 
convert, and to stand possessed of the proceetls 
upon trust to set apart ami appropriate U),00OA. 
for the beiielit of the plaintiffs, one a tenant for 
life, and the other tenant in reiuaiiuler, if the 
latter should attain twciity-oue. One of the 
trustees was made residuary legatee. The plain- 
tiffs by letter requested the trustees h> pay the 
legacy into court under tlie Trustee Eelief Act 
of 1847 ; but they declined to do so, and stated 
that they had invested the money as directed 
by the will, and that they did not wish to divest 
themselves of tlie trust. The trustees, by their 
answer to a, suit iiist,ituted for payment of the 
legacy into court, said that it xvas unnecessary 
and im])roper, but they admitted that, the plain- 
tifi's had a riglit to have the legacy brought into 
court. U[)on the language of the will, and upon 
established princi[)les of ♦ equity, the court hold 
that the expenses of severing, appropriating and 
securing a legacy must be borne by the residuary 
legatee ; and held that the costs of the legatee, 
who had been by the conduct of the trustees 
forced to institute a suit for the payment of the 
legacy into court, which might have been done 
under tlie trustee relief act, must also bo borne 
by the residuary legatee. Jfamlley v. JDat’asy 
28 L. j:., IRi. 873 ; 5 Jur, (N.S.) 190. ' 

Legatee Plaintiff.] — An executor is not justi- 
fied upon a claim of interest by the; legatee in 
imposing terms as to the payment of the legacy 
for the purpose of obtaining an abandomnenfe 
of the claim for interest. Bemble, that if a 
legatee has not exhausted every possible means 
of obtaining his legacy short of a suit, he will 
not receive costs upon a suit mstituted by him 
for that purpose. Aylmey v. Wmierhottom., 4 
Jur. (N.s.) 19. 

Between Solicitor and Client.]— A resiiluary 
legatee, plaintiff in an administmtion action, is 

60 
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entitled to his costs as bet-vveen solicitor and 
client where the estate is insixfficicnt for pay- 
ment, of legacies, })ro ruled it is suMeient for 
payment of debts, Imt not otherwise. Jlarrvy^ 
In. re, Wriylit v. 5H L. J,, Ch. 544; 2r> 

Ch. I). 17i)'; 50 L. T, 554- ; 32 W. li. 7(15, B. P., 
Thomnt^ v. Jone^, 1 Dr. k, Brin 134 ; 20 L. J., 
Cln 570; r» Jur. (N.S.) 301; 8 W. K. 328. 
fh},s\'fY.J{e?min(iton^ 11 Boar, 81). Waldron v. 
Frann\s, 10 Ilai (App.) xxvi. Wilkhir, In re, 
WiUihix V, Jlotherhaw, 54 L. J., Cln 188 ; 27 
Gin D. 703 ; 33 W. K. 42. 

A residuary legatee who brought an action for 
adrainisti'atioa w'as, prior to the rules of 1883, 
entitled to costs out of the estate unless some 
special grounds were shewn for depriving him of 
them. Farroiv v. A.K.'itm (18 Ch. D. 58) followed, 
jWeClelhnr In rc, McClellan v. McClellan, 54 
L. J., Gh. 650 ; 20 Ch. D. 495 ; 52 L. T. 741 ; 33 
W. K. 8S8— 0. A. 

Where a legatee files a bill for the adininistra- 
tioTi of a teslator’vS eslatr^, whether it is expressotl ' 
that he does so on behalf of himself and the 
other legatees or not, he does in fact represent, 
them, and when all the debts are paiil the fund 
belongs to the legatees, and tlu* plaintifT is 
entitle 1 to his costs of suit as between solicitor 
and client, the fund not being snllicient. to pay 
all tlie legacies in full, Tho/nar v, Jonen, 1 
Dr, k 8m. 134 ; 29 L. 3., Ch. 570 ; 6 Jur. (JS.S.) 
301 : 8 W. R. 328. 

In a legatees’ suit, where the assets prove 
insiiiiicient for the payment of debts, the plain- 
ti'ff and the other parties, with the excejition of 
the legal personal representative, are entitled to 
the costs of suit as between jiarty and pai*tj 
only, and the plaintiff is 3iot entitled to a,ny 
priority in, respect tbereof. But the plaintiff is 
entitled to the costs, as between solicitor and 
client, of getting in and realising the estate, and 
in priority to all other parties, except the legal 
jiersonal representative, Wctfe/Iiall v, Darin or 
Denuh, 33 Beav. 285 ; 0 Jur. (N.S.) 1216 ; 0 L. T. 
361 ; 12 W. 11. 66. 

In an arl ministration suit by legatees, the fact, 
of one of the legatees being a large creditor will 
not entitle him to costs as between solicitor an<l 
client. Ilornc v. IJorne, U W. ll. i)57. 

In a suit l>y a residuary legatee against tlu‘ 
executor of the will, the testator’s estate proved 
iusufBcient to ])a,y his debts ;—Heh{, that, the 
})laintiff was entitled to his costs, not as between 
solicitor and client, but as between paat^^ and 
pai’ty only. Jherhitt v. Dansom (2 Coll C. C. 
536) disapproved. Went on v. Clowes, 15 Sim. 
610. 

In a suit instituted by a residuary legatee, the 
assets proved insufficient for the payment of the 
expenses and the general legacies :—H.eld, that 
the plaintiff wms not entitled to Ins costs as 
between solicitor and client, except so far as the 
general estate had been increased by the pro- 
ceeding. Wronylfton v. Colqultoun, 1 Be C . <Jc Bui, 
357. 

Costs of a residmary legatee, in a suit for 
administering an insufficient estate, wliieli he 
bad commenced in chambers, allowed' as between 
solicitor and client. Dnrrcll, In rc, D nr roll v. 
iSmitk, 39 L. J., Ch. 544 : L. B. 0 Eq. 443 ; 22 
L. T. 263. ^ ' 

Where in a suit by a residuary legatee against 
iffie executor and other residuary legateek the 
costs of all parties were directed as between 
solicitor and client, the court refused to vary i 
the order on the ground of non-consent by th*e ! 


residuarv h.'gatees, JUenkinnop v. Fo.s-fer, 3 

y, & G. 2f>r> ; 8 h. J., Kx. .Eq. 8. 

Bill by one rt‘sidunry hgaiis' against, the 
other, for the adniinistra.l ion of I'stal.e ; usua.l' 
(lecree nia.d<^ ; and hell, on fart lu‘r diriM’i, ions, 
costs should not be (axod as betwemi solicitor 
and client. Fenner v. Taylor, 5 Madd. ilo. 

WhexL Legacy incumbered or assigned,] — 

Where one of a. class of persons interested in a, 
testat.or's residuary jiersonai estate tiles a bill for 
its aiiniinisf ration, the general costs of the suit 
are to be satisfied out of tlio fund gmierally ; ]>iit 
, where some of the parties heneliiaaliy interested 
have incumbered or absolutely assigneil 
portions of the fund, tlie e.osts of the assignors 
only will be allowed, the same to ]>e }>aid tO' 
their assignees resjieidively, and the rest of the 
costs incurred liy tlie assignees must be satisfied 
out of the assigned shares respi-et ively. C reedy 

v. Jm render, 11 Bi'uv. 417; IS h. J., (di. 62. 
Contra, (\nifen v. {hafe,\\ 3 IS. H. 3.55, .And nee 
col. 1851, ante. 

Executor having assigned his l<‘gaey, and 
having afterwards been deeret'd to pay eohts, the 
k'gacw whieh had been assignei! was held subjeid 
to make! good tlu!se eosts, although the liability 
had arisen aftt'r the assignimmi. /lo/>kins v. 
Cowan, 1 Moll, ,561. 

A paj’ty to whom a, legacy was assigne«l upon 
certain trusts liaving tiled a bill against the 
executors, to reeover tlie lega«*y, notwit Isst.nnding 
be had notu*e of a subsist ingsuit for the adminis- 
tration of asset.s, tlum^ourt refusiMl him his ('osts^ 
on t he grouml tiial he had ae.te<l improvident ly,. 
Paehwood v. Maddinon, 1 Sim, S. 232 ; 1 L. J, 
(o.s.) Ch. 167. 

in a suit for aei^ount. of residue, one. of the 
residuary k.*gatees haviiij.r. by assigning uiid, 
taking heuelit. of iusoiveui aet., remlered two 
supplemental hills necessary, the, additional eosts 
are to he borne hy his share. Craee v. Cnnond, 
2 J. .V: W, 435. 

A legatee who liefon* a suit for the adminis- 
tration of tlu‘ estate liad assigned her intere.st, 
and who, with lier assigm^e, was made a, parly 
to the suit. joiiH'd her co-Kigatees in her dei'emm ; 
and the eonj1 lield. tiuit the lieneiit of ia-rhavhig 
joined in <iefen(‘e should belong to the general 
estate, and tlie assigm‘{‘‘s (‘osts mnsi eonu‘ out of 
his own fund. I/eya'ood v. (fra.:droidi. 18 L. J., 
Ch. 303 ; 13 Jur. 61.1 

.11: in an admiinstration suit an inquiry i.s 
directed in chambers, as to iueumbrances by 
persons interested under the will, tlie costs of 
such impiiry must be treatol as part of the 
general costs of tlie suit and be paid out of the 
estate. Cee v, Maliood, 23 W. il 71. 

in axi administration suit, where a, k^gatee has 
assigned his intm'est under t4u‘ >YiU, lu^ and his 
assigiKi:e arc imtitled t<» he allowa'd out of the 
gem-ral fund such an amount of costs only a,s 
the jissignor would liave, get had lie made no. 
assignment. And as iK^fwi.'en the assignor a.n(l 
.assignee, even where the assignment does not 
include the whole, of tlm assignor’s interest um’ler 
the will, and where coiisequtadly tlie assignor 
remains a mHH‘Ssary pui’ty to tlu; suit, the 
assignee- is entitled to be paid his costs in full 
out of the amount so aliowijd in priority to the 
assignor. Turner w Foanlon, 2'^ h, 41 700; 10 
W. 11. 41)3. 

On Failure of Claiiu.] — Tn a suit institub'd on 
fair g,roun<ls to establish a chum to a re'siduar 
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bequest, the court will give the plaintiff, though 
failing, his costs out of the estate. Turner y. 
Framptok, 2 Coll. C. C. 831 ; 10 Jur. 21. 

It being admitted by the defendants, in a suit 
against the executors and parties charged with 
misapplying the trust property, that an account 
had been settled between the residuary legatee, 
the executor and the other defendant, upon an 
erroneous footing, by which the other defendant 
was bmiehted, ajid the residuary legatee "was 
prejudiced, the court, on dismissing the bill of 
the residuary legatee, on the ground that he had 
no title to the relief prayed, did so without costs. 
Portloek y. Gardner, 1 Hare, 591 ; 11 L. J., Ch. 
813 ; 6 Jur, 795. 

Where executor sues in the joint character of 
creditor and legatee, he is liable to pay addi- 
tional costs, if any, occasioned by the claim as a 
creditor unsupported. Sharpies v. Sharpies, 
M‘Clel. 506 ; 13 Price, 715, 

Plaintiff, being himself an executor, filing bill 
as creditor and legatee for an account, of the 
estate of testator, is entitled, haying obtained 
a decree, to costs out of fund in court, although 
he obtained no more information than had been 
offered to him. Ih, 

A bill was filed for the administration of the 
testator’s estate, by a party entitled to a contin- | 
gent reversionary interest, and a decree for an 
account was obtained. Befiun the report, the 
plaintiff’s interest wholly failed : — Held, that the 
plaintiff was not entitled to his costs of suit, 
either as against the defendants or the fund, and 
a petition for the purpose was dismissed with 
co«ts. Jlay y. IJotven, 5 Beav. 610 ; 12 L. J., Ch. 

; 0 3ur,"lll9. 

There being no residuary gift, the next of 
kin filetl a bill for administration. The debts 
exhausted the residue, but there remained assets 
specially berjiieathed : — Held, that the plaintiff 
must bear his own costs, but that the executor 
was entitled to his costs out of the specific 
legacies. JSewhegik y. Fell, 23 Beav. 386. 

W. devised the whole of his real estate (some 
parts of which were subject to mortgage) 
speciiicaliy to his nine sons and daughters, and 
graiuUlaughtcr. The personal estate was fouiul 
to be insulffcient to pay his debts. The repre- 
s<iututiyes of one of the sons hied a bill praying 
for the administration of the real and personal 
(‘State ; and they submitted that one of the 
devises had lapsed; that the whole of the real 
estate was charged with payment of the debts, 
and that the three daughters took only life 
estates. They failed in all points, the court 
holding that there was no descended estate, that 
the real (^states devised to the sons were alone 
ciuirg<id with debts, in (jxoneration of the 
daughters’ estate, and that the daughters took an 
estate in fee. The real estates devise<I to the 
sons wer(‘ ordered to be sold, and the proceeds 
pai<I into court. Upon the question of costs ;■ — 
Jleld, That the daughters and granddaughter, 
could not have enjoyed their estates except 
subjeeJ to the (piestions which the court had 
de.<*ide(j, must pay their own costs. Wisdeai y. 
Ulsdrn, 5 Jur. (X.s.) 86. 

Held, also, tliat though the plaintiffs had 
failed, they wore not, under the circumstances, 
to be (U)mpt;lled to ])ay their emsts out of their 
own estate, but wcu'c entitled to have their costs, 
as between party ami party, out of the fund in 
e.ourt. J h. 

Wlier(‘ a beneticiary under a will files a bill 
for administrati<m of the testator’s estate, and in 


his bill sets up a claim to rank as a creditor ot 
the estate, he will have to pay the costs of his 
claim if it is successfully resisted. Layieejield v. 
Igqulden, 44 L. J., Ch. 203 ; B. E. 10 Ch., 136 ; 
31* L. T. 813 ; 23 W. E. 223. 

Other Cases.] — legatee agreeing after a 
decree for the administration of the estate 
obtained in chancery by another legatee, to stop 
proceedings in a suit previously instituted by 
him in the exchequer, allowed his costs up to 
the time of his haying notice of that decree. 
Jaolison y. Leaf, 1 J. & W. 229. 

Plaintiff, in an administration suit, held not 
liable to pay the costs of certain legatees, who 
: were made defendants, but disclaimed. West v. 
Ci}le,HY, & C. 582. 

A party against whom a decree to account had 
been made cUed, and a bill was filed against his 
; representatives to continue the accounts. The 
I representatives submitted by their answers 
whether certain legatees were not necessary 
parties. Those legatees, having been made 
parties by amendment, stated by their answer 
that their legacies had been paid. The bill was 
dismissed, as against them, with costs, to be paid 
by the plaintiff, who was to have them over 
against the representatives. Treeelyan v. 
Charter, 6 L. J., Ch. 274. 

Plaintiff prosecuting, to a decree, a suit for the 
arrears of an annuity under a will, aftei’ the 
arrears had been paid, entitled to the costs ; the 
defendant not having tendered the costs up to 
the time of payment, and disputing by answer 
the will, and making it necessary for the plain- 
tiff to establish by decree the will. Plaintiff 
also entitled to the costs of defendant, the heir 
of a deceased trustee, who could not be co- 
plaintiff; but not to the costs of a necessary 
party made a defendant b 3 ' amendment, biit 
omitted in the original bill. IJll v. liohinson, 
1 Moll. 83. 

In an administration suit instituted Vjy legatees 
in a county court, the costs were ordered to be 
paid by the plaintiffs : — Held, that the costs 
must he paid out of the general assets of the 
estate. Cooper y. Bush ridge, 16 L. T. 5. 

A bill for an account of the personal estate of 
W. J., an intestate, was filed by the legal per- 
sonal representative of E. B. against the personal 
representatives of the deceased administrators of 
W. J., alleging that the administrators of W. J. 
had got in the greater part of the estate, and 
that E. B. was the sole next of kin. The suit 
was revived in 1877 by M., a subseciuent personal 
representative of E. JB., against X. and Y., as 
rei)resentatives of one of the administrators, and 
Vi., as representative of the others, and was 
ultimately dismissed in 1880 with costs, as against 
all three defendants, on the ground that the 
title of E. B., as next of kin, was not proved. 
After this M. took out administration de bonis 
non to W. J., and brought his action as such 
administrator against Z. for an account of the 
personal estate of W. J, received by the adminis- 
trators whom Vi. represented : — Held*, that althouglt 
M. formerly sued as personal representative of 
E. B., and now sued as personal representative of 
W. J., the action was in substance a second pro- 
ceeding for the same matter under the same 
alleged title, and that j)roceedings must ]>c 
stayed until the costs of the old suit had been 
paid. Martin v. Beauchamg) (^FarV), 53 L. J., 
Ch. 1150; 25 Ch. D. 12; 49 L. T. 334; 32 
w. E, 17— a A. 
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A party beneficially iiitercstetl in a testator’s 
estate, cinplojed counsel to atteinl for him Ixitorc 
tlic master, on a tpiestiort as to the propriety of 
allowing certain items in the exeentor’s dis- 
ci large T—H eld, notwithstanding the question 
was ' one of considerable difficulty, that the 
expenses of employing counsel ought not to 
be allowed in taxing costs as between parly 
and party. /tbnv.vcifZ v. j\lc;/ioIh\ 15 Him. 151 ; 15 
L. J., Ch‘ m, 

Tbe costs of the bank, when made }>n.rties for 
the security of a legacy, must come out oj: tbe 
capital of * the legacy. Jlammond v. Kmme,, 

1 Swanst. 8S ; 18 R. li. 15. 

The attorney-general, appearing in support of 
a bill for a legacy, the. bill being dismissed : — - 
Held, not entitled to costs. Glimaenter Corjwra- 
tion V. Wood, 3 Hare, 149, 

(f) Other Maften, 

An admission of assets for the payment of a 
legacy is an iidmissioii of assetvs for the inirposes ' 
of the suits, and extends to costs, if the court 
thinks fit to give them. Phihi/dhropie Soeldi/ 
V. /Mmm, 2 Myl. & K. 857 ; 8 L, ,1., Oh. 97. ^ 

Costs of a litigation in the course of adminis- 
tering a will arc giyen out of general assets, or, 
in case of a. deiicieney, out of the fund. flttmjynoH 
V. Brandirood, 1 Maikl. 894. 

Devisee cannot retain his own debt in priority 
to costs. Loomea v. Stotherd, 1 Sim. A S. 401 ; 
24 B,. B. 209. 

A letter written by the defendant, the executor, 
after bill filed, offering to submit to arbitmtion, 
may be looked at on the question of costs. 
MeodevY. M^Cready, 1 Moll. 119. 

In a creditors’ suit instituted by the plaintilT, 
on behalf of himself and all other crc< liters, the 
defendant is entitled on motion, at any time 
before decree, to have the hill dismissed, on 
payn^ent of the demand of the plaintiff ancl his 
costs as between party and })arty ; but if tlierc 
be other <lefendauts their costs must also be 
paid. Pemhertoih v. Topham, 1 Bcav. 810 ; 2 dur. 
1009. 

On a bill by a creditor for adniinistnit i<ui of 
an estate, making others jointly liable pa.rti(^s, 
who immediately appeared and offered to pay 
the debt, the court stayed the proceedings 
against them without costs. Holden v. Kynadon, 

2 Beav. 204 ; 9 L. J., Oh. 198. 

Costs of unsuccessful defence of an infant 
charged, not upon general fund, but on his own 
share. Orford (AVz/*/) v. Chureh'dl, 8 Vcs. A B. 59. 

In the case of a deficient fund, if a creditor 
who has obtainetl a separate repoil- after the 
final hearing rehears the cause, the decree may 
be altered by refusing costs to a <lefendant who 
had formerly been rlccreed them ; the facts 
detailed in the report being such that, if known at 
the final hearing, the court would not have given 
him his costs. Ihdnnmn v, Harrh, Ha, yes A J. 
412. 

Where after an order to pay out a deficient 
fund to the parties as reporte<l,*the i)laintiffi was 
obliged to take further proceedings in the catise 
for the costs of which the order did not provide, 
and no ai’jplication was made until after all the 
•creditors except one had drawn out the sums 
respectively allocate<l to them Held, that the 
plaintiff was entitled to be paid the amount of 
the costs necessai-ily ijicurred by such further 
proceedings out of the remaining share. Blreh 
T. Alt, 1 Ir. Eq. E. 228. 


Wdiere a supplcmcnial bill was filed ru(‘rely 
for the })ar})t>se of Isi'inginj!; n. bmanf in fail 
before the eouri, who iiad t^oiiK' iii esse siiu'c the 
pronouncing of fla^ decna^ in (he original (*aus<‘, 
a, ml all the defendants in tliat, eausr having 
again a])peared at the Iu‘arin,g of the. siippie- 
mental suit Ihfid, flial as they .appear in 
{'(inHeqiiemtc of ti not ita* served by the plaintilT, 
they w<n\i entitled to tluMr costs of the hea,ri}ig 
as against the pl.aiuiilf; hut that the piaintiiT 
.shouhl not liave tlui saint*, over. Walhice \\ 
Jthihe, 1 Dr. A Wah 878. 

Under a decree in an a<hninis1rati<tu suit, 
certain parties only were allowetl to atieml 
before the master. The master a,p}»nived of 
some suits being instituted b\ the receiver, who 
was to be indemnified our of the estate. 'J'hc 
funds ap]>earing by tlie affidavit to be ‘'abun- 
dantly ample,” the eonrt ordered the institution 
of the suits, and the payment, of costs out the 
fund standing to tin* geiiiiral en‘(lil of lh<* cause, 
ii[>on service of tho.si* <mly whom the master had 
aiilhori.scHi to atUmd him on ilu* (NudVrenee. 
Loehhart v. Pardtj, t» Bi^av. 287 ; 18 L. 8., Uh. 
50, 

An ahatmnent, having happiuttsl afb*!’ a. detu’ce 
to acaanml, and the plaintilT neglinding to revi\e, 
t luMlefeiulant filed a snppli'menl.a! hill to carry 
on t lie decree ; and having made certain })art.ies 
who took an interest umlur the will of the 
original <lefmidant, defemfiints, such defetHlants 
were entithnl to tlH‘ir costs, th(‘i‘e not Inung 
sutfieient unity of interest to make them eo- 
phiintitTs. Prought v. Uedford, I Moll. 572. 

A suit was instituted for administrat ion of tlte 
e.sta,te of A,, who was supposc<l to have died 
intestate. Letters of administ rat ion hail been 
granted to IL, om* of the next of kin. Hubse* 
queut to the decree being made uml (he imeounts 
taken, a, letter, of wdiieU prohaU^ was afterwards 
granted, was ju'odneeil by a,notiier of the next of 
kin, in wiiose favnur the will was made. By the 
jirodiudion of tlie will lln.* prmaHMiings in the 
suit were rendered usifiess, the. former letters of 
administration nn'oked, and letters of adminis- 
tration granb'ii, with the. will annexed; — ^llehl, 
that the costs im‘urrt*d in thesuir must bt* borne 
by the party interested under tlie will wlm had 
the posse.ssinn theivof. and had, by delaying to 
assert his right, oceasiom'il the litigation. J//rc- 
hoiar V. Nerherf. 8 8nr. (N.8.) 1288 ; W. E.588. 

A. mmle a will, givin.g his personal estate to 
his five infant, eiiildren Isy Ins tir.st wife; he 
afterwards marries a second wife, by whom 
he had <ino child who died soon aftei* his birth. 
On the death of A., the executors at.iempb'd to 
prove the. will, but were opposed by the widow, 
on the grimnd that the will was revoked l>y the 
second marriage. A det'd was Hum excsuited, by 
wliicli the wife agreed, <'»n certain eonsideration.s, 
to permit the will to be proved. The widow' 
havitig marricfl a, seiumd liusband, they filed 
their bill in this court, to set. aside tlu^ deed, as 
having lieen obtained by fraud or surprise, and 
to have the sissets administered, us in the case tfi’ 
an intestacy. The court directed the parties to 
proceed in the prerogative court, and. reserved 
further din;e.tions. The prerogative court 
decided in .favour of the will. The piaintiiT 
appealeil to tlni delegates, but. afterwards agreed 
to abandon, the appeal on payment of 30U/. 
The c<nirt then directed the accounts of; the 
personal estale, Ae. Notw'ithstanding the plain- 
tiffs failed in setting aside the will, vet as, in 
,any case, it was necessary that the accounts 
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h1iou!<L be tiikcii iti this court, the plaintiffs had 
ilieir (‘.osls oni oC the i'lnnh ThowimutY, Bliejh 
pr/nH, 2 (.!oK, lt)L 

An a<luiinisirnior Hihiled with three out of four 
next of kitu and ih<'. lourtli ha.vin<jf instituted a 
suit for adruinisl, ration : — Meld, that his share 
was only iiahle to oiu'dourth of the costs. 
Jljihjtilv V. iimvorfh, 17 '}h‘av. 251). 

Pe.rsons inUa'<;sled mniur a will aiul unneces- 
sarily jnade parlies to a, suit for tlic adminis- 
tration of the estate, ordered to bear their own 
costs, they not iuiviny*^ objected to tlieir being’ 
])a.rMes in their a.nswers or at tlie hearing. 
\VUJu(mi< V. lViIli((nis. 17 Jur, 4-34- ; 1 W. K. 
237. 

A ])ill was filed for the adniinistration of a 
testator’s estate, and for determining, among 
other (piestions, whether it was liabic to bear 
the cf)sts of completing a eolumn left unfinished 
i)y the testatoi*. l>y agreement between the 
partic's, all ([Oihstions were waived except as to 
tiie costs of completing the column, and the 
costs of the suit. Idui quest Ion as to the column 
was (hdermimd agniust th(^ plaintiff: — Held, 
that the (^osts of tiu* suit imist follow the 
ordinary rule in mlmiiiist mi ion cases, and be 
paid in tlui usual way. Jaiijf'r v. Tiof/ford^ 28 
L. d., id). 23 : -1 dur. (.N.S.) 11<)5, 

Next {jf kin appearing in opposition to a 
eharimbie lu^qiu'st, and failing, arc not entitled 
t(» costs as iMd.ween solicitor and client. Wilkin- 
mfh V, Ufnd)V}\ 11 L. d., (di. 721 ; J,;. U. M Eq. 
ihJ ; 2fi dd 237 : 2b VV. it. 7fi3. JJiit sec (hr(er 
T. H Kay A d. 521 ; 5 ^V. Ih 8rj(>. 

Where.* a rc^iduc^ was disposed of to charitable 
purpose's, costs werc^ given to the cixecutnr, ncjxt: 
of kin and atiorney-gt'cierai, ctul. of the fund. 
^hujtjertdfjo v. Tlifa^hirrll, 7 \'<.'s. dfi ; (1 K. XL 76. 

A'married woman entitled to resid miry estate 
is only etditled to the residue subject to the }')ay- 
ment of (‘osts. IdH'reforc, when, by consent in 
court of a. marric'd woman entitled to the residue 
of an, estate, which iiad ]K‘c;n the subject of a 
common administration suit, an order iiad been 
obtained for the Htttlcment of tlie funds on her, 
btd the minutes, ns taken down in the registrar’s 
book, did not, provide foi' costs, leave was given, 
in drawing up tlie order, to provide for costs out 
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of the said residue, without any further consent 
on the part of the married woman, as being a 
dealing with the fund in which she had no voice. 
Mmgmm v, Wlood^ 1 Jur. (N.S.) 1080. 

J, F. W. 
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